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PREFACE

Mr. Speaker Sir,

Establishment of the Committee

The Mediation Committee on the Irrigation Bill (National Assembly Bills No' 46 of

l2ll|)was constituted by the speaker of the National Assembly pursuant to Article 113

of the constitution and standing order 146 of the National Assembly standing orders

and by the speaker of the senate pursuant to standing order 160 of the senate standing

Orders on 2StL March, 2019

Mandate of the Committee

The Mediation committee derives its mandate from Article 113 0f the constitution of

Kenya, National Assembly Standing Order 146 and Senate Standing Order 160 (1)' The

Committee was established to negotiate a version of the Irrigation Bill (National

Assembly Bills No. 46 of 2017) that both Houses will pass'

Membership of the Committee

The Committee is comprised of the fotlowing Members-

1. Hon. Aden Duale, EGH, MP

2. Sen. Peter Njeru Ndwiga, EGH, MP

3. Sen. @r.) Ochilo AYacko, EGH, MP

4. Hon. (Dr.) Chris Wamalwa, CBS, MP

5. Hon. JosePhat Kabinga, MP

6. Hon. @r.) Daniel Tuitoek, MP

7. Sen. Naomi Jillo Waqo, MP

8. Hon. Florence Mutua, MP

9. Sen. Judith Pareno, MP

10. Sen. Falhada Iman, MP

Secretariat of the Committee

The Committee secretariat is comprised of -

Chairperson

Vice-ChairPerson

Member

Member

Member

Member

Member

Member

Member

Member
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1. Ms. Vane Akama

Assembly)

2. Mr. Ahmad Kadhi

3. Ms. Jemimah Waigwa

4. Ms. Sombe Toona

5. Mr. Mitchell Otoro

6. Ms. Carol Kirorei

7. Ms. Sylvia Ocharo

Majority)

8. Mr. John Ng'ang'a

Director, Legal Services (National

Clerk Assistant I (National Assembly)

Legal Counsel I (National Assembly)

Legat Counsel [I (Senate)

Legal Counsel II (Senate)

Clerk Assistant III (Senate)

Research Officer (Offrce of the Leader of

Audio Officer (Joint Services)

Committee Sittings

The Committee held its first meeting on l9s June, 20[9 and elected Hon' Aden Duale'

EGH, MP and Sen. Njeru Ndwiga, EGH, MP as Chairperson and vice-chairperson

respectively. The committee thereafter considered the provisions of the Bill'

The Committee resolved to adopt all clauses that were fully adopted by the National

Assembly Departmental Committee on Agriculture and Livestock in their report tabled

before the National Assembly on l7tL March, 2}lg' These were clauses 2' (definition

ofthe term "irrigation" and "licence"); 6 (b) (ii); 8; and 9 (a) (i)' The National Assembly

had also accepted the Senate amendment to Clause 3 subject to a further amendment'

The clauses in contention were clauses 6 (paragraphs (a)' O) (i)' (b) (iii) and (c); 9

(paragraphs (a) (ii), a(iii), (b), (c), and (d)); la (paragraph (b); 16; 17;20;25;34;and

the Schedule.

The Committee held its final meeting on Wednesclay, 26h June, 2019 to adopt its report'

Adoption of the RePort

we the Members of the Mediation committee on the Irrigation Bill (National Assembly

Bills No. 46 of zoll)have adopted this report and affix our signatures to affirm our

approval and confirm its accuracy, validity and authenticity as per the attached

schedule. (Appendix II)
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The Committee thanks the Offrces of the Speakers and the Offices of the Clerks of both

Houses of Parliament for the necessary support extended to it in the execution of its

mandate.

The Chairperson and Vice-Chairperson thank all the Members of the Committee for

their sacrifice, commitment and selflessness to the cause of the mediation process

resulting in agreement and arrival at an agreed version of the Bill.

Mr. Speaker Sir,

It is our pleasant duty, pursuant to standing order 150 (1) of the National Assembly

Standing Orders and standing order 161 (1) of the Senate Standing Orders to present

this report of the lvlediation Commiltee on the lnigation Bill fNational Assembly Bills

of2017) for consideration by both Houses of Parliament'

Date -AE b-2o \?
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CHAIRPERSON
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signed
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CHAPTER 1 INTRODUCTION

1.1 Background on the Irrigation Bill (National Assembly Bills No' 46 of 2017)

The Irrigation Bitl (National Assembly Bills No. 10 of 2017) seeks to provide for the

development, management and regulation of irrigation, to support sustainable food

security and socioeconomic development in Kenya and for the connected purposes' The

Bill also seeks to repeal the Irrigation Act, CAP 347 of the Laws of Kenya' which

commenced on 24s June, 1956.

The Irrigation Bill, 2017 was read a First Time in the National Assembly and commined

to the Committee on Agriculture and Livestock on Wednesday 14th February' 20[7

pursuant to Standing Order 127. T\eBitl was later passed by the National Assembly

on Tuesday, l5ftMay, 2018 and subsequently forwarded to the Senate for consideration

pursuant to provisions of Article I l0 (4) of the Constitution and standing order 142 of

the National Assembly Standing Orders.

The Bill was read a First Time in the senate on 166 May, 2018. The Second Reading

of the Bill in the Senate was done on 25th July, 2018, 26m July, 2018 and 12h September'

2018. The Bill was read the Third Time on L9m and 20th February,2ol9 and was passed

by the Senate with amendments. Through a message from the Senate' the Bill was then

forwarded back to the National Assembly for concurrence pursuant to standing order

158 of the Senate Standing orders on Tuesday, 5s March'2019'

The National Assembty considered the amendnrents forwarded by the National

Assembly and rejected some of them on l4h March, 2019' consequently' pursuant to

Article 113 of the Constitution, standing order 146 of the National Assembly Standing

Orders and standing order 160 (l) of the Senate Standing Orders' the Bill was referred

to a Mediation Committee with the sole objective of negotiating an agreed version of

the Bill that would be presented to both Houses for approval.



CIIAPTER2CoNSIDERATIoNoFTHEIRRIGATIoNBILL
ou,.uoNal, ASSEMBLY BILLS NO' r0 oF 2017)

2.1 Amendments passed by the Senate to the lrrigation Bill (Nationrl Assembly

Bills No. 46 of 2017)

The Senate passed the following amendments to the Bill-

CLAUSE 2

TIIAT clause 2 of the Bill be amended by-
(a) deleting the definition of the word "irrigation" and substituting therefor the

following new definition-

"irrigation" means any process, other than by natural precipitation' which supplies

water to crops or any other cultivated plants, livestock, aquaculture and desired forest

trees;

(b) deleting the definition of the word'olicence" and substituting therefor the following

new definition-

"licence" means a licence issued by the Cabinet Secretary or such other person as the

Cabinet Secretary maY authorize;

CLAUSE 3

THAT Clause 3 of the Bill be amended in subclause (1) by deleting the words "as more

specifically provided in the Act for" appearing immediately after the words "Act shall

apply,, and substituting therefor the words'to matters relating to the"

CLAUSE 6

THAT Clause 6 of the Bitl be amended-

(a) by deleting subclause (1) and substituting therefor the fotlowing new subclause-

(1) The Cabinet Secretary shall, in consultation with the Council of County Governors'

regulate and promote the development and proper management of inigation throughout

Kenya and to this extent shall ensure the effective exercise and performance by any

authority or person under the authority of the Cabinet Secretary of their powers and

duties in relation to irrigation and drainage, including water harvesting and storage for

irrigation.

(b) in subclause (2) bY-
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(i) inserting the words "in consultation with the Council of County Govemors"

immediately after the words "Cabinet Secretary shall" in the introductory clause;

(ii) deleting the word "facilitate" appearing at the beginning of paragraph (d) and

substituting therefor the word "promote"; and

(iii) deleting the word "Parliament" appearing immediately after the words "report to"

in paragraph (h) and substituting therefor the words "the National Assembly and the

Senate"; and

(c) by inserting the fotlowing new subclause immediately after subclause (3F

(3A) The cabinet Secretary shall consult the county Governments of all counties

affected by an inigation scheme before issuing a licence under subsection (2xf)'

CLAUSE 8

THAT Clause 8 of the Bill be amended in subclause (2) by inserting the words "safe

storage,, immediately after the words "promote the marketing" in paragraph (k)'

CLAUSE 9

THAT Clause 9 of the Bill be amended-

(a) in subclause (l) bY-
(i) deleting the words "State Departrnent of' appearing immediately after the words

"the Principal Secretary" in paragraph (b) and substituting therefor the words

"responsible for";

(ii) deleting the words ..five other,, appearing at the beginning of paragraph (0 and

substituting therefor the word "two";

(iii) insening the following new paragraph immediately after the paragraph (f)-

(g) four persons nominated by the council of county Governors and appointed by the

Cabinet Secretary, taking into account the various stakeholder interests in irrigation

development and management as defined in subsection (2)'

(b) in subclause (2) by deteting the words "include two representatives of county

governments nominated by the Council of Govemors and shall" appearing at the

beginning of paragraPh (b);

(c) by inserting the following new subclause immediately after subclause (2)-

3



(2A) The Council of County Governors shall, for purposes of subsection (2) (b)'

nominate and submit to the Cabinet Secretary, the names of eight persons out of whom

the Cabinet Secretary shall appoint four'

(d) by deleting subclause (4)'

CLAUSE 14

THAT Clause 14 of the Bill be amended-

(a) in subclause (1) by deleting the words "an irrigation function delegated by the

Cabinet Secretary as may be prescribed inthe Regulations" appearing immediately after

the words ,,carrying out of' and substituting therefor the words "its frrnctions with

respect to irrigation pursuant to Part 2 of the Fourth Schedule of the Constitution"; and

(b) in subclause (2) by deleting the word "Parliament" appearing immediately after the

words "and approved by" and substituting therefor the words "the National Assembly

and the Senate".

CLAUSE T6

THAT Clause 16 of the Bill be amended in subclause (6) by inserting the words "and

the impact of the irrigation scheme is likely to have on the environmenf immediately

after the words "and fish Producers"

CLAUSE 17

TIIAT Clause 17 of the Bill be amended in subclause (1) by-

(a) inserting the words "in consultation with the council of county Govemors"'

immediately after the words "Cabinet Secretary shall" in the introductory clause; and

(b) inserting the following new paragraph immediately after paragraph (b)-

(c) in consultation with the Water Resources Authority, for the handling of inigation

water effluent.

CLAUSE 20

THAT Clause 20 of the Bill be amended by deleting subclause (3) and substituting

therefor the following new subclause-

(3) An association may, with the approval by the cabinet secretary' enter into an

agreement with the National Government, a county government' a private sector

institution or another farmers' association for the establishment' expansion'

implementation, improvement, modernisation, operation or maintenance of a scheme'

4



CLAUSE 25

THAT Clause 25 of the Bill be amended in subclause (1) by inserting the word "intra-

scheme" immediately after the words "scheme development, management,"'

CLAUSE 34

THAT Clause 34 of the Bill be amended -
(a) in subclause (1) by inserting the words "and with the approval of the Senate and

the National Assembly", immediately after the words " with county governments"; and

(b) in subclause (Z)bV deleting paragraph( e) and substituting therfor the following

new paragraph -
(e) the requirements, procedures and forms for licensing of irrigation schemes;

SCHEDULE

THAT the schedule to the Billbe amended in paragraph 3 by deleting subparagraph (5)

and substituting the following new subparagraph -
(5) the chairperson shall preside at every meeting of the Board of and in the

absence of the chairperson, a member of the Board elected by the members

present from among their numbers shall preside'

5



2.2The National Assembly Comments on the Senate amendments

The National Assembly Departmental Committee on Agriculture and Livestock

considered the amendments passed by the Senate and rejected some amendments,

agreed to others and agreed to some with further amendments. Pursuant to standing

order 159 of the National Assembly Standing Orders, the Committee recommended that

the National Assembly rejects the amendments.

The National Assembly rejected the amendments on 27n' March,2019. Below is a

summary of the National Assembly's consideration of the Senate amendments to the

Bill-

CLAUSE 2

THAT clause 2 of the Bill be amended by-

(a) deleting the definition of the word "irrigation" and substituting therefor the

following new definition-

"irrigation" means any process, other than by natural precipitation, which supplies

water to crops or any other cultivated plants, livestock, aquaculture and desired forest

trees;

(b) deleting the definition of the word "licence" and substituting therefor the following

new definition-

"licence" means a licence issued by the Cabinet Secretary or such other person as the

Cabinet Secretary may authorize;

Recommendation: The Committee agreed to the Senate amendment.

CLAUSE 3

TIIAT Clause 3 of the Bill be amended in subclause (1) by deleting the words "as more

specifically provided in the Act for" appearing immediately after the words "Act shall

apply" and substifuting therefor the words'oto matters relating to the".
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Recommendation: The Committee agreed to the Senate amendment subject to deletion

of the word "for" appearing immediately after the words "in the Acg"

Justification: The Senate amendment does not alter the substance of the provision but

seeks to bring the provision into conformity with good drafting practices.

CLAUSE 6

THAT Clause 6 of the Bill be amended-

(a) by deleting subclause (1) and substituting therefor the following new subclause-

(1) The Cabinet Secretary shall, in consultation with the Council of County Govemors,

regulate and promote the development and proper management of irrigation throughout

Kenya and to this extent shall ensure the effective exercise and performance by any

authority or person under the authority of the Cabinet Secretary of their powers and

duties in relation to irrigation and drainage, including water harvesting and storage for

irrigation.

(b) in subclause (z)by-

(i) inserting the words "in consultation with the Council of County Governors"

immediately after the words "Cabinet Secretary shall" in the introductory

clause;

(ii) deleting the word "facilitate" appearing at the beginning of paragraph (d) and

substituting therefor the word "promote", and

(iii) deleting the word "Parliament" appearing immediately after the words "report

to" in paragraph (h) and substituting therefor the words "the National

Assembly and the Senate"; and

(c) by inserting the following new subclause immediately after subclause (3F

(3A) The Cabinet Secretary shall consult the county governments of all counties

affected by an irrigation scheme before issuing a licence under subsection (2X0.
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Recommendation: The Committee agreed to the Senate amendment in paragraph (b)

(ii) .The Committee rejected the Senate amendments in paragraphs (a), (b) (i), (b) (iii)

and (c).

Justification: The Committee agreed with the Senate amendment in paragraph (b) (ii)

because the use of the term "promote" connotes sensitization or awareness creation

which was the intention of the paragraph vis-a-vis facilitation which connotes a person

or a group of persons ensuring that an activity is performed.

Part I of the Fourth Schedule of the Constitution provides that the national government

has the function relating to the agricultural policy whereas ParI.Z of the Schedule assigns

county governments the function relating to crop and animal husbandry. However,

irrigation is not agriculture, hence it is not a devolved function and it is not included in

Part 2 of the Fourth Schedule of the Constitution. Consequent thereto, irrigation is a

residual function of the national govemment in accordance with Article 186(3) of the

Constitution, which provides that functions not assigned by the Constitution or national

legislation to a county be retained as a function of the national government.

To compel the Cabinet Secretary to consult the Council of County Governors as the

Cabinet Secretary exercises responsibility with regard to development and management

of irrigation will make regulation and promotion of development and proper

management of irrigation impossible.

Article 93 of the Constitution provides that the Parliament of Kenya consists of the

Senate and the National Assembly. The Senate amendment is therefore unnecessary.

The Cabinet Secretary under the national govemment retains the power to issue

irrigation licences and the requirement for the Cabinet Secretary to consult the county

govemments before issuance of a licence will cause unnecessary delays to the process.

CLAUSE 8

THAT Clause 8 of the Bill be amended in subclause (2) by inserting the words "safe

storage" immediately after the words "promote the marketing" in paragraph (k).

I
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' Recommendation: The Committee agreed to the Senate amendment'

Justification: The additional power of the National Irrigation Authority to promote safe

storage of crops, animal and fish products grown or produced on national and other

irrigation schemes further enriches the Bill'

CLAUSE 9

THAT Clause 9 of the Bill be amended-

(a) in subclause (1) by-

(i) deleting the words "state Department of' appearing immediately after the words

"the Principal Secretary" in paragraph O) and substituting therefor the words

"responsible for";

(ii) deleting the words "five other" appearing at the beginning of paragraph (f) and

substituting therefor the word "two";

(iii) inserting the following new paragraph immediately after the paragraph (fF

(a) four persons nominated by the Council of County Governors and appointed by

the cabinet secretary, taking into account the various stakeholder interests in

irrigation development and management as defined in subsection (2)'

(b) in subclause (2) bV deleting the words "include two representatives of county

governments nominated by the Council of Governors and shall" appearing at the

beginning of paragraph (b);

(c) by inserting the following new subclause immediately after subclause (2Y-

(2A) The Council of County Governors shall, for purPoses of subsection (2) (b),

nominate and submit to the Cabinet Secretary, the names of eight persons out of whom

the Cabinet Secretary shall appoint four.

(d) bV deleting subclause (4).

Recommendation: The Committee agreed to Senate amendment in paragraph (a) (D
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The Commitee rejected Senate amendments in paragraphs (a) (ii), a(iii), (b), (c), and

(d).

Justification: The Committee agreed to Senate amendment in paragraph (a)(i) because

it cleans up the paragraph. The Senate amendments unduly expand the composition of

the Board of the National Irrigation Authority. This goes against the Mwongozo

Guidelines, the Code of Governance for State Corporations which prescribes that the

Board membership of all State Corporations shall be between seven and nine members'

The provision enables the members of the Board to elect a vice- Chairperson from

among themselves and to have gender parity in leadership'

CLAUSE 14

THAT Clause 14 of the Bill be amended-

(a) in subclause (l) by deleting the words "an irrigation function delegated by the

cabinet Secretary as may be prescribed in the Regulations" appearing

immediately after the words "carrying out of' and substituting therefor the words

"its functions with respect to inigation pursuant to Part 2 of the Fourth schedule

of the Constitution"; and

(b) in subclause (2) by deleting the word "Parliament" appearing immediately after

the words ,.and approved by" and substituting therefor the words "the National

Assembly and the Senate".

Recommendation : The Committee rejected Senate amendments.

Justification: part I of the Fourth Schedule of the Constitution provides that the

national government has the function relating to the agricultural policy whereas Partz

of the Schedule assigns county goverrlments the function relating to crop and animal

husbandry. However, irrigation is not agriculture, hence it is not a devolved function

and it is not included in Part 2 of the Fourth Schedule of the Constitution. Consequent

thereto, irrigation is a residual function of the national government in accordance with

Article 186(3) of the Constitution, which provides that functions not assigned by the

10



Constitution or national legislation to a county be retained as a function of the national

government.

Article 93 of the Constitution provides that the Parliament of Kenya consists of the

Senate and the National Assembly. The Senate amendment is therefore unnecessary.

CLAUSE 16

THAT Clause 16 of the Bill be amended in subclause (6) by inserting the words "and

the impact of the irrigation scheme is likely to have on the environment" immediately

after the words "and fish producers".

Recommendation: The Committee rejected the Senate amendment to Clause 16.

Justification: Safeguards on the environment are already provided for under the

Environmental Management and Coordination Act.

CLAUSE T7

THAT Clause l7 of the Bill be amended in subclause (1) by-

(a) inserting the words "in consultation with the Council of County Governors,"

immediately after the words "Cabinet Secretary shall" in the introductory clause; and

(b) inserting the following new paragraph immediately after paragraph OF

(c) in consultation with the Water Resources Authority, for the handling of inigation

water effluent.

Recommendation: The Committee rejected the Senate amendment to Clause 17.

Justifrcation: Part 1 of the Fourth Schedule of the Constitution provides that the

national government has the function relating to the agricultural policy whereas Partz

of the Schedule assigns county govemments the function relating to crop and animal

husbandry. However, irrigation is not agriculttue, hence it is not a devolved function

and it is not included in part 2 of the Fourth Schedule of the Constitution. Consequent

thereto, irrigation is a residual function of the national government in accordance with

Article 186(3) of the Constitution, which provides that functions not assigned by the

11



Constitution or national legislation to a county be retained as a function of the national

government.

The Cabinet Secretary has the exclusive power to make regulations and in establishing

an administrative and regulatory framework, the Cabinet Secretary is obligated under

the Constitution and the Statutory Instruments Act, 2013 to make appropriate

consultations. This includes the Councit of County Govemors and other stakeholders.

Further, to compel the Cabinet Secretary to consult the Council of County Governors

will impede regulation-making function of the cabinet Secretary.

Section 108 of the Water Act, 2016 provides for the manner in which effluens are

regulated.

CLAUSE 20

THAT Clause 20 of the Bilt be amended by deleting subclause (3) and substituting

therefor the following new subclause-

(3) An association may, with the approval by the Cabinet Secretary, enter into an

agreement with the National Government, a county governmen! a private sector

institution or another farmers' association for the establishment, expansiorq

implementation, improvement, modernisation, operation or maintenance of a scheme'

Recommendation: The Cornmittee rejected the Senate amendment to Clause 20.

Justification: The Senate amendment removes the aspect of cost-sharing in the

agreement but does not propose alternatives.

CLAUSE 25

That, Clause 25 of the Bill be amended in subclause (l) by inserting the word "intra-

scheme" immediately after the words "scheme developmen! management,"'

Recommendation: The Committee rejected the Senate amendment to Clause 25

Justification: The effect of the Senate amendment is that it connotes that disputes will

arise within the schemes in regard to water allocations and delivery. However, disputes
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may arise between one scheme and another. Therefore, a broader provision as it is in

the provision covers disputes contemplated in the Senate amendment'

CLAUSE 34

THAT Clause 34 of the Bill be amended -
(a) in subclause (1) bV inserting the words "and with the approval of the Senate and

the National Assembly", immediately afterthe words " with county governments"; and

(b) in subclause (2) by deleting paragraph( e) and substituting therefor the following

new paragraph -
(e) the requirements, procedures and forms for licensing of inigation schemes;

Recommendation: The Committee rejected the Senate amendment to Clause 34'

Justification: The Senate amendment will have the unintended consequence of

compelling the Cabinet Secretary to seek approval from the National Assembly and the

Senate before publication of Regulations yet the Statutory Instruments Act

contemplates that a Cabinet Secretary is required to ensure that a copy of the statutory

instrument shall be transmitted to the responsible Clerk of the relevant House of

Parliament within 7 sitting days after publication of a statutory instrument. The role of

Parliament in the scrutiny of statutory instnrments is already provided for in the

Statutory Instruments Act, 2013.

SCIIEDULE

THAT the schedule to the Bill be amended in paragraph 3 by deleting subparagraph (5)

and substituting the following new subparagraph -
(5) the chairperson shall preside at every meeting of the Board of and in the

absence ofthe chairperson, a member of the Board elected by the members present from

among their numbers shall preside.

Recommendation: The committee rejected the Senate amendment to the Schedule

subject to further amendment to provide that in the absence of the chairperson at a

13



meeting, the vice-chairperson shall preside at that meeting of the Board' Further' in the

absence of the chairperson and the vice-chairperson at a meeting' the members present

shall elect one of their number to preside at that meeting of the Board'

Justification: The Committee rejectcd the Senate amendmcnt to Clause 9 paragraph

(d). Therefore, therc was need to harmonize it withthe Schedule'

I
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CHAPTER3RESoLUTIoNSoFTHEMEDIATIONCoMIIITTEE

The committee held meetings on lgtl'June, 2019 and considered the provisions of the

Irrigation Bill, 2017. The National Assembly had accepted the Senate amendments to

clause 2 (definition of the term "irrigation" and "licence"); 6 (b) (ii);8; and 9 (a) (i)'

The National Assembly had also accepted the Senate amendment to Clause 3 subject to

a further amendment.

The Committee noting that the National Assembly concurred with the above-mentioned

Senate amendments, resolved to adopt the Senate amendments as conculred to by the

National Assembly.

The National Assembly rejected the Senate amendments to Clause 6 (paragraphs (a)'

(b) (i), (b) (iiD and (c); 9 (paragraphs (a) (ii)' a(iii)' (b)' (c)' and (d)); 14 (paragraph

(b); 16; 17;20;25;34; and the Schedule'

The Committee deliberated and made resolutions to the pending Senate amendments as

follows:

CLAUSE 6

The committee considered the proposed amendments to clause 6(l)' (2(introductory

clause)) & the proposed (3A) and observed that there would be need to amend the clause

to require the Cabinet Secretary, white performing his or her functions under the clause'

to consult the Council of county govemors among other persons. The Committee

observed that consultation is a constitutional requirement as provided for in Articles 6

and 189 of the Constitution. To this end, the Committee agreed to drop the Senate

amendments to Clause 6(1), (2(introductory clause)) & the proposed (3't) and amend

sub-clause (3) to provide that the Cabinet Secretary consults the Council of County

Governors and other stakeholders under the sub-clause in performing all his or her

functions under clause 6.the cabinet Secretary consult with the council of County

Governors

15



The Committee also considered the Senate amendment to Clause 6 (2) (h) and observed

that in order to ensure that reporting is done to both the National Assembly and the

Senate, there is need to delete the term Parliament and substitute it with both Houses of

Parliament.

Recommendation

The Committee agreed to amend clause 5 as follows-

Delete the term'oParliament" appearing in clause 6 (2) (h) and substitute therefor

"both Houses of Parliamenf''

Amend sub-clause (3) to read:

(3)TheCabinetSecretaryshall,inperformanceofthefunctionsunder

this section and in order to encourage broad support for irrigation

developmentandmanagement,consultandseektheco.operationof_

(a) other ministries and agencies of the National Government;

(b) the Council of County Governors;

(c) countY govemments; and

(d) non- government entities'

CLAUSE 9

The Committee considered the proposed amendments to Clause 9 and observed that

there would be need to have representatives of the county govemments as well as

persons representing other stakeholder interests in the National trrigation Authority' In

this regard, the Committee proposed to retain two persons nominated by the Council of

County Governors and to amend clause 9 (1) further to include-

(a) one person nominated by the registered association representing the largest

number of entities in the private sector in Kenya and appointed by the Cabinet

Secretary; and

(b) one person nominated by the irrigation farmers associations and appointed by

the Cabinet SecretarY
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Further, the Committee agreed to delete sub-clause (4) as most Boards of Authorities

and state corporations do not have substantive vice-chairpersons'

Recommendation

The Committee agreed to clause 9 as follows-

Delete paragraph (f) and substitute therefor the following new paragraphs-

(f) two persons nominated by the Council of County

Governors and appointed by the Cabinet Secretary;

(g) one Person nominated by the registered association

representing the largest number of entities in the private sector

in Kenya and appointed by the Cabinet Secretary; and

(h) one person nominated by the irrigation farmers associations

and appointed by the Cabinet Secretary'

The Committee agreed with the Senate amendments to Clause 9(2) (b) and 9(a)'

CLAUSE 14

The Committee agreed with the Senate amendment providing that each county

government may establish county inigation development units for the better carrying

out of its functions with respect to irrigation pursuant to Part 2 of the Fourth Schedule

of the Constitution as the amendment is in line with the Constitution'

For consistency p,rposes, the Committee also agreed to use *both Houses of

Parliament" in place of the term "Parliament"'

Recommendation

The Committee agreed with the Senate amendment to clause 14 (t)'

The Committee agreed to the Senate amendment to clause 14 (2) as follows-

Delete the term .parliament' and substitute therefor 'both Houses of Parliament"

t7



CLAUSE 16

The Committee considered the Senate amendment to Clause 16 and observed that

although the Environmental Management and Conservation Act provides for

environment safeguards, there is need to include in Clause 16 (6)' the impact an

irrigation scheme is likely to have on the environment'

Recommendation

The Committee agreed with the Senate amendment to clause 16 (6) as follows-

Insert the words "and the impact the irrigation scheme is likely to have on the

environmenf,immediatelyafterthewords..andfishproducers''.

t7

The Committee noted that consultation with council of county governors ls necessary

in prescribing the administrative and regulatory framework' It therefore resolved to

amend subclause 17(l). The Committee also observed that in respect of the proposed

amendment to clause 17 (1) (c), the water Act, 2016 already provides for the manner

in which effluents are regulated. It was therefore resolved to delete the proposed Clause

l7 (I) (c).

Recommendation

The committee rejected the Senate amendments and proposed to redraft

clause 17 (1) as follows-

17(1)TheCabinetSecretaryshallinconsultationwiththecouncilof

countygovernorsprescribeadministrativeandregulatoryframework-

CLAUSE 20

The committee considered the proposed amendment to clause 20 and observed that

there would be need to retain the provision as amended by the senate allowing an

irrigation water user association to enter into agreements with other bodies with the

approval of the cabinet secretary. The committee also observed that it was equally

important to provide that the association could enter into cost sharing agreements in

18



which case there would be need for approval by the Cabinet Secretary and concunence

of the National Treasury

Recommendation

TheCommitteeagreedwiththeSenateamendmenttosub-clause(3).

The Committee further agreed to insert the following new clause immediately after sub-

clause (3)-

(3A) Despite sub'section (3), an association may only enter into cost-sharing

agreements with the National Govemment, county governments, private sector

institutions or other farmers' associations with the approval of the cabinet

Secretary and concurrence of the National Treasury'

CLAUSE 25

The Committee considered the proposed amendment to subclause (l) to insert the word

..intra-scheme,, immediately after the words "scheme development' management"'' The

Committee observed that the effect of the Senate amendment is that it connotes that

disputes will arise within the schemes in regard to water allocations and delivery'

However, the committee observed that disputes may also arise between one scheme

and another.

Recommendation

The Committee rejected the Senate amendment clause 25

CLAUSE 34

The Committee observed that the proposed amendment to Clause 34 will have the

unintended consequence of competling the Cabinet Secretary to seek approval from the

National Assembly and the Senate before making Regulations. The committee

observed that if the intention was to have both Houses of Parliament approve the

regulations, then the remedy is to amend the clause further to specifically provide for

that. The committee also considered the proposed amendment to clause 34 Q) (e) and

the committee agreed with it on the basis that it brings clarity on the licensing
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processes. The Committee further proposed an amendment to include a timeline of

ninety days within which the Cabinet Secretary is required to publish the regulations

required under the Act.

Recommendation

The Committee rejected the Senate amendment to clause 3a(1) and agreed to insert the

following new amendment immediately after sub-clause (l)-

(2) The regulations made under this section shall be approved by both Houses of

Parliament.

The committee agreed with the Senate amendment to clause 3aQ)@)'

The Committee proposed the following new sub-clause (4) -

(4) The Cabinet Secretary shall publish the regulations required under this Act

intheGazettewithinninetydaysoftheenactmentofthisAct.

SCIIEDT'LE

The committee observed that the proposed amendment in the Schedule is a

consequential amendment to Clause 9 which abotished the position of a vice-

chairperson.

Recommendation

The committee agreed with the Senate amendment to the schedule'
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IUINUTES OIt THE FIRST SITTING OF THE MEDIATION COMMITTEE ON

THE IRRIGATION BILL (NATIONAL ASSEMBLY BILLS NO. 46 OF 20l7l
HELD ON TUESDAY, 19rH JUNB, 2O7g IN COMMITTEE ROOM 9' MAIN

PARLIAMENT BUILDING AT 11.OO A.M.

PRESENT

1. Hon. Aden Duale, EGH, MP

2. Sen. Peter Njeru Ndwiga, EGH, MP

3. Hon. Josephat Kabinga, MP

4. Sen. (Dr.) Ochilo AYacko, MP

5. Hon. (Dr.) Daniel Tuitoek, MP

6. Sen. Naomi Jillo Waqo, MP

ABSENT U/ITH APOLOGY

1. Hon. (Dr.) Chris Wamalwa, MP

2. Hon. Florence Mutua, MP

3. Sen. Judith Pareno, MP

4. Sen. Falhada Iman, MP

IN ATTENDANCE

1. Ms. Vane Akama

Assembly)

2. Mr. Ahmad Kadhi

3. Ms. Jemimah Waigwa

4. Ms. Sombe Toona

5. Mr. Mitchell Otoro

6, Ms. Carol Kirorei

7. Ms. Sylvia Ocharo

Majority)

8. Mr. John Nganga

Member

Member

Member

Member

Member

Member

Member

Member

Member

Member

THE SECRETARIAT

Director, Legal Services (National

Clerk Assistant I (National Assembly)

trgal Counsel I (National Assembly)

Legal Counsel II (Senate)

Legal Counsel II (Senate)

Clerk Assistant III (Senate)

Research Officer (Office of the Leader of

Aud.io Officer (Joint Services)

MIN. NO. MED/IRR/O1/2019 PRELIMINARIES

Hon. Aden Duale, EGH, MP called the meeting to order at 11'25 a'm' followed

by a word of prayer by Hon. Josephat Kabinga, M'P'

I

I
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Hon. Aden Duale, MP noted that the conclusion of the Warehouse Receipt

System Bill, 2Ol7 passage was crucial for the unlocking of resources by the

National Treasury. He added that the essence of mediation was give and take

and hoped for fruitful deliberations and swift conclusion of the mediation

process.

MIN. NO. MED/IRR/O2I2O19 ADOPTION Or. THE AGENDA

Members adopted the agenda of the meeting as presented after being proposed

by Hon. Aden Duale, EGH, MP and seconded by Sen. Njeru Ndwiga, EGH, MP.

MIN.NO. MED/IRR I 03 I 2OI9 ELECTION OF THE CHAIRPERSON

Hon. Aden Duale, EGH, MP was nominated for the position of Chairperson of

the Committee after he was proposed by Hon. (Dr.) Daniel Tuitoek, MP and

seconded by Sen. Njeru Ndwiga, EGH, MP.

There being no other nominee proposed for the position of Chairperson, Hon'

Aden Duale, EGH, MP was declared the duly elected Chairperson of the

Committee.

MIN.NO. MED/IRR/O4I2O19 ELECTION OF THE VICE - CHAIRPERSON

Sen. Njeru Ndwiga, EGH, MP was nominated for the position of Vice-

Chairperson of the Committee after he was proposed by Hon. Josephat

Kabinga, MP and seconded by Sen. (Canon) Naomi Waqo, MP'

There being no other nominee proposed for the position of Vice-Chairperson,

Sen. Njeru Ndwiga, EGH, MP was declared the duly elected Vice-Chairperson of

Committee.

MIN. NO. MED/IRR/O5/2O19 DATE OF NE]KT MEETING

The next meeting would be on Thursday, 19s June, 2ol9 at I 1.45 a'm

2
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MIN. NO. MED/IRR/O6I2O19 ADJOURNMENT

There being no other business, the sitting was adjourned at 11'40 a'm'

SIGNED:

HON. ADEN DUALE' EGH' M'P'

(cHAIRPERSONI

16 lq{:'tDATE:......

SIGNED

DATE:

SEN. NJERU NDWIGA' EGH' M'P'

(vIcF-CHAIRPERSON)

2o
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MINUTES OF THE SECOND SITTING OF'THE MEDIATION COMMITTEE ON

THE IRRIGATION BILL (NATIONAL ASSEMBLY BILLS NO' 46 OF 2OL7l

HELD ON TUESDAY, 19rII JUNE, 2}lg IN COMMITTEE ROOM 9' MAIN

PARLIAMENT BIIILDING AT 11.45 A.M.

PRESENT

1. Hon. Aden Duale, EGH, MP

2. Sen. Peter Njeru Ndwiga, EGH, MP

3. Hon. JosePhat Kabinga, MP

4. Sen. (Dr.) Ochilo AYacko, MP

5. Hon. (Dr.) Daniel T\-ritoek, MP

6. Sen. Naomi Jillo Waqo, MP

ABSENT IT/ITH APOLOGY

1. Hon. (Dr.) Chris Wamalwa, MP

2. Hon. Florence Mutua, MP

3. Sen. Judith Pareno, MP

4. Sen. Falhada Iman, MP

Chairperson

Vice- ChairPerson

Member

Member

Member

Member

Member

Member

Member

Member

THE SECRETARIAT

Director, l*gal Services (National

Clerk Assistant I (National Assembly)

Legal Counsel I (National Assembly)

Legal Counsel II (Senate)

Legal Counsel II (Senate)

Clerk Assistant III (Senate)

Research Officer (Office of the Leader of

IN ATTENDANCE

1. Ms. Vane Akama

Assembly)

2. Mr. Ahmad Kadhi

3. Ms. Jemimah Waigwa

4. Ms. Sombe Toona

5. Mr. Mitchell Otoro

6. Ms. Carol Kirorei

7. Ms. Sylvia Ocharo

Mqjority)

8. Mr. John Ng'ang'a Audio Officer (Joint Senrices)

. NO. MED/ IO7I2O,9 PRAYER

The chairperson called the meeting to order at 11'45 a'm' followed by a word of

I

i

prayer.



MIN. NO. MED/IRR/O8/2O19 ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting as Presented after being proposed

by Hon. Josephat Kabinga, MP and seconded by Sen. (Canon) Naomi Waqo,

MP.

MIN.NO. MED /IRR/Og /2O 19 CONSIDERATION OF IRRIGATION BILL'

INATIONAL ASSEMBLY BILLS NO' 46 OF

2017

The chairperson informed the meeting that the National Assembly had

considered tl.e amend.ments passed by the Senate to the Irrigation Bill'

(NationalAssemblyBillsNo.46of2o|7|and'hadagreedonanumberof
amendments proposed. to the Bilt. The amendments adopted by the National

Assembly included clause 2, (definition of the term'irrigation" and olicence"); 6

(b)(ii);8;arrd9(a)(i).TheNationalAssemblyhadalsoacceptedtheSenate
amendment to Clause 3 subject to a further amendment'

The National Assembly rejected. t]1e Senate amendments to clause 6

(paragraphs (a|, (bl (il, Pl (iiil and (c); 9 (paragraphs (a) (iif' a(iti)' (b)' (c)' and

(dll; la (paragraph (bl; t6; L7;2Cl;25;34; and the Schedule'

The committee consid.ered the various clauses to the Bill as summarized

below:

1. Clause 5

THAT, Clause 6 of the Bill be amended-

(a)bydeletingsubclause(1)andsubstitutingthereforthefollowingnew
subclause-

(1)TheCabinetSecretaryshall,inconsultationwiththeCouncilof
CountyGovernors,regulateandpromotethedevelopmentand
proPermanagementofirrigationthroughoutKenyaarrdtot}ris
extentshaltensuretheeffectiveexerciseandperformancebyany
authorityorPersonundertheaut}rorityoftheCabinetSecretaryof

2



their powers and duties in relation to irrigation and drainage'

includingwaterharvestingandstorageforirrigation.

(b) in subclause (2) by-
(i) inserting the words "in consultation with the council of county

Governors" immediately after the words "Cabinet Secretary shall' in the

introductory clause;

(ii) deleting the word "facilitate" appearing at the beginning of paragraph

(d) and substituting therefor the word "promote"; and

(iii) deleting the word "Parliament" appearing immediately after the words

"report to" in paragraph (h) and substituting therefor the words "the

National Assembly and the Senate"; and

(c) by inserting the following new subclause immed'iately after subclause (3)-

(3A) The Cabinet secretary shall consult the county Governments of all

counties affected by an irrigation scheme before issuing a licence under

subsection (2)(0.

Resolution: The committee resolved to amend clause 6 (2) (h) by inserting the

words "both Houses of Parliamenf in place of the word "Parliament"' The Legal

Counsel were tasked to redraft Clause 6 (3) and to provide that Cabinet

Secretary shall consult with the council of county governors in irrigation

development and management and

consideration and aPProval.

2. Clause 9

THAT, Clause 9 of the Bill be amended-

(a) in subclause (1) by-

report back to the committee for

(i) deleting the words "State Department of' appearing immediately after

the words ,the Principal Secretar/' in paragraph (b) and substituting

therefor the words "responsible for";

(ii)deletingthewords*fiveother"appearingatthebeginningof
paragraph (f) and substituting therefor the word'two";

3



(iii) inserting the

paragraph (f)-
(g)fourpersonsnominatedbytheCouncilofCountyGovernors
andappointedbytheCabinetSecretary,takingintoaccountthe
variousstakeholderinterestsinirrigationdevelopmentand
management as defined in subsection (2)'

(b) in subclause (2) by deleting the word's "include two representatives of

county governments nominated by the council of Governors and shall"

appearing at the beginning of paragraph (b);

(c) by inserting the following new subclause immediately after subclause

(21-
(2A) The Council of county Governors shall, for purposes of subsection

(2) (b), nominate and submit to the cabinet secretary, the names of eight

personsoutofwhomtheCabinetSecretaryshallappointfour'
(d) bY deleting subclause (4)'

Resolution: In line with the Mwongozo Guidelines, the Committee resolved to

keep the membership of the Board at 9 members. It was agreed that the clause

be amended to include two persons nominated by the council of county

governors, one person representing the private sector and one person

representing the umbrella farmers association in Kenya'

It was further resolved that subclause (4) be deleted as most Boards of

Authorities and state corporations do not have substantive vice-chairpersons'

3. Clause 14

THAT, Clause 14 of the Bitl be amended-

(a) in subclause (1) by deleting the words "an irrigation function delegated by

the Cabinet Secretary as may be prescribed in the Regulations" appearing

immediately after the words "carrying out of' and substituting therefor

following new paragraph immediately after the

4



the words "its functions with respect to irrigation pursuant to Part 2 0f

the Fourth Schedule of the Constitution"; and

(b) in subclaus e (21by deleting the word "Parliament" appearing immediately

after the words oand approved by" and substituting therefor the words

"the National Assembly and the Senate"'

Resolution: The Committee agreed with the Senate amendment providing that

each county government may establish countlr irrigation development units for

the better carrying out of its functions with respect to irrigation pursuant to

Part 2 of the Fourth Schedule of the Constitution as the amendment is in line

with the Constitution

For consistency purposes, the committee also agreed to use "both Houses of

Parliament" in place of the term "Parliament"

4. Clause 16

THAT, Clause 16 of the Bill be arnended in subclause (6) by inserting the words

"and the impact of the irrigation scheme is likely to have on the environment"

immediately after the words'and fish producers"'

Resolution: Agreed wittr amendment by the Senate since there is need to

include the impact an irrigation scheme is likely to have on the environment'

5. Clause L7

THAT, Clause L7 ofthe Bill be amended in subclause (1) by-
(a) inserting the words 'in consu.ltation with the council of county

Governors,,, immediately after the words..Cabinet Secretary shall, in the

introductory clause; and

(b) inserting the following new paragraph immediately after paragraph (b)-

(c) in consultation with the Water Resources Authority' for the handling of

irrigation water effluent.

Resolution: The committee noted that consultation with council of county

goverrrors is necessary in prescribing the administrative and regulatory

framework since the proposed framework is likely to impact count5r functions'

5
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It therefore resolved to amend subclause 17 (1) to provide for the consultation'

The Committee also observed that in respect of the proposed amendment to

clause L7 (Ll (c), the water Act, 2016 alread'y provides for the manner in

which effluents are regulated. It therefore resolved to delete the proposed

Clause 17 (1) (c).

6. Clause 2O

THAT, Clause 20 of the BiIl be amended by deleting subclause (3) and

substituting therefor the following new subclause-

(3) An association may, with the approval by the cabinet Secretary' enter

into an agreement with t].e National Government, a county government,

a private sector institution or another farmers' association for the

establishment, expansion, implementation, improvement, modernization'

operation or maintenance of a scheme'

Resolution: The Committee agreed to the Senate amendment to provide for

general agreements. It also resolved that it was also important to provide for

cost sharing agreements. [t was agreed that t]re clause be redrafted in this

regard.

7. Clause 25

THAT, Clause 25 ofthe Bilt be amended in subclause (1) by inserting the word

"intra-scheme" in-rmediatelY

management,".

after the words "scheme development'

Resolution: The Committee rejected the Senate amendment as it assumes that

disputes will arise only within the schemes in regard to water allocations and

delivery and does not take in to account disputes that may arise between one

scheme and another.

8. Clause 34

THAT, Clause 34 of the Bill be amended -

5



(a) in subclause (1) by inserting the word.s "and with the approval of the

senate and the National Assembly'" immediately after the words " with

countY governments"; and

(b)insubclause(2)bydeletingparagraph(e)andsubstitutingthereforthe

following new ParagraPh -
(e) the requirements, proced.ures and forms for licensing of irrigation

schemes;

Resolution: The Committee rejected the Senate amendment as it will have the

unintended consequence of compelling the cabinet secretary to seek approval

from the National Assembly and the Senate before making Regulations' The

committee observed. that if the intention was to have both Houses of

parliament approve the regulations, then the remedy is to amend the clause

further to specifically provide for that. The Committee also considered the

proposed amendment to clause 34 (21(e) and the committee agreed with it on

the basis that it brings clarity on the licensing processes'

9. Schedule

THAT, the schedule to the Bill be amend.ed in paragraph 3 by deleting

subparagraph(5)andsubstitutingthefollowingnewsubparagraph_
(5)thechairpersonshallpresideateverymeetingoftheBoardofandin

the absence of the chairperson, a member of the Board elected by the

memberspresentfromamongtheirnumbersshallpreside.

Resolution: Agreed. wittr the Senate amendment in the schedule as it is a

consequential amendment to clause 9 which abolished the position of a vice-

Chairperson.

MIN. NO. MED/IRR/1O/2O19 DATE OF NEXT MEETING

The next meeting will be held on notice'

7
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MIN. NO. MED/IRR/11/2019 ADJOURNMENT

The Sitting was adjourned at 1.55 p'm'

SIGNED:.

HON. ADEN DUALE, EGH, M.P.

(CHATRPERSONI

DATE:

SIGNED:

DATE:......

,*q{e ( r:t

sEN. NJERU NDWIGA, EGH, M.r.

(vtcE-cHATRPERSONI

*o[e 
[r:r

8



i
I

MII{UTES OF THE THIRD SITTING OF THE MEDIATION COMMITTEE ON

THE IRRIGATION BILL (NATIONAL ASSEMBLY BILLS NO' 46 OF 2017)

HELD ON WEDNESDAY, 26rfl JIINE, zOLg IN COMMITTEE ROOM 9' MAIN

PARLIAMENT BUILDING AT 11.OO A.M.

PRESENT

1. Hon. Aden Duale, EGH, MP

2. Sen. Peter Njeru Ndwiga, EGH, MP

3. Hon. Josephat Kabinga, MP

4. Hon. (Dr.) Daniel Tuitoek, MP

5. Sen. Naomi Jillo Waqo, MP

6. Hon. (Dr.) Chris Wamalwa, MP

7. Sen. (Dr.) Ochilo AYacko, EGH, MP

8. Sen. Falhada Iman, MP

I[IITH

1. Hon. Florence Mutua, MP

2. Sen. Judith Pareno, MP

IN ATTENDANCE

1. Mr. Ahmad Kadhi

2. Ms. Jemimah Waig'vua

3. Mr. Salem Lorot

4. Ms. Sombe Toona

5. Ms. Carol Kirorei

6. Ms. Sylvia Ocharo

Majority)

7. Ms. Joyce Chelang'at

Chairperson

Vice-ChairPerson

Member

Member

Member

Member

Member

Member

Member

Member

THE SECRETARIAT

Clerk Assistant I (National Assembly)

Legal Counsel I (National Assembly)

Legal Counsel II (National Assembly)

Legal Counsel II (Senate)

Clerk Assistant III (Senate)

Research Officer (Office of the Leader of

Audio Officer (Joint Services)

MrN. NO. MEp/rRR/12l2O19 PRAYER

The Chairperson called the meeting to order at 1 1'3O a'm' followed by a word of

prayer.

MIN. NO. MED/IRR/13/2O19 ADOPTION OF THE AGENDA



Members adopted the agenda of the meeting as presented' after being proposed

bySen.NaomiWaqo,MPandsecondedbyHon'JosephatKabinga'MP'

MIN.NO. MED/IRR/ 14 /2O 19

MINUTES

1. The Minutes of the l=t sitting held on T\resd'ay, 19m June' 2019 were

confirmed as a true record of the proceedings and signed by the

chairperson and Vice-chairperson after being proposed by Hon' Daniel

Tuitoek, MP, and seconded by sen. (Dr') ochilo Ayacko' MP'

2. The Minutes of the 2.d sitting held on T\resd'ay, L9ft June' 2AL9 were

conlirmed as a trLe record of the proceedings and signed by the

chairperson and vice-chairperson after being proposed by Hon'

Josephat Kabinga MP, and seconded by Sen' Naomi Waqo' MP'

MIN.NO. MED/ IRR/15/ 20L9 MATTERS ARISING FROM PREVTOUS

MINUTES

Ex. Minute No. MED/IRR/O9I2O19

Under Clause g, Members clarified, that it was agreed that one person

representing.irrigationfarmersassociation"wouldbenominatedtotheBoard
andnotapersonrepresentingan..umbrellafarmersassociation,,.

MIN.NO. MED/IRR/ 16/2019

ASSEMBLY BILI,S NO. 46 OF 2O17I

The Legal Counsel presented the draft amendment to Clause 6(3) as follows:

OF

2



(3)TheCabinetSecretaryshall,inperformanceofthefunctionsunder
this section and in ord.er to encourage broad support for irrigation

development and marlagement, consult and' seek the co-operation of -

(a) other ministries and agencies of the National

Government;

(b) the Council of County Governors;

(c) countY governments; and

(d) non- government entities'

The committee approved the amendment to clause 6(3) as presented'

Hon. Aden Duale, M.P. expressed his reservations with the agreed version of

clause 6, which replaced the word'Parliament" with the words uboth Houses of

Parliamenf' noting the Article 93(1) of the Constitution establishes Parliament

tl.at shall consist of two Houses i.e. the National Assembly and the Senate' In

addition, he opined that the amendment to clause 9(1) to include one person

nominated by the registered association representing the largest number of

entities in t].e private sector in Kenya should instead refer to Kenya Private

Sector Alliance (KEPSA)

The committee deliberated on the two clauses and agreed to retain the

proposals agreed at the previous meeting. In addition the committee resolved

that a provision be included in the Bill to compel the cabinet Secretary to

revokeRegulationsinforceunderCAPg4Tandtocomeupwithnew
Reguladons within 9O days of enactment of the Bill'

Members considered the Report of tl.e Mediation Committee on the Irrigation

Bill. The committee adopted the Report after being proposed by Hon' (Dr')

Daniel T\ritoek, MP and second'ed by Sen' Naomi Waqo' MP'

3



MIN. NO. MED tLTl L9 ADJOURNMENT

There being no other business, Sitting was adjourned at 12.30 p.m.

SIGNED

HON. ADEN DUALE, EGH' M'P'

(cHAIRPERSONI

DATE:. rr l sl t:t

SIGNED:

sEN. NJERU NDUITGA' EGH, M.P.

(vrcE-cHAIRPERSONI

DATE:...... ztfel,t
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ADOPTION OF THE REPORT OF THE MEDIATION COMMITTEE ON TI{E

IRRIGATION BILL (NATIONAL ASSEMBLY BILLS NO' 46 OF 2017)

We, the undersigned Members of the Mediation Committee do hereby append our

signatures to adopt the Report-

NAME SIGNATURE

HON. ADEN DUALE, EGH,

CHAIRPERSON

MP

SEN. PETER NJERU NDWIGA, EGH
MP. _ VICE CHAIRPERSON

(-{/"

sEN. (DR.) OCHILO AYACKO

SEN. FALHADA IMAN

SEN. JUDITH PARENO, MP

SEN. (CANOI\Q NAOMI WAQO

c*S

HON. (DR.) CHRIS WAMALWA, MP

r

HON. FLORENCE MUTUA, MP

HON. (DR.) DANIEL
TUITOEK, MP

(cHON. JOSEPHAT

KABINGA, MP

WACHIRA
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REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS

(Bitt No. a6 of 2017)

TIIE IRRIGATION BTLL, 2OI7

(The mediated version of the Bill pursuant to Article I l3 ofthe constitution)

N.A. /B/No. 46n0fi
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THE IRRIGATION BILL, 2OI7

A Bill for

AN ACT of Parliament to provide for the development,
manrgement and regulation of irrigation, to support
sustai-nable food security and sociocconomic
devetopment in Kenya, and for connected purposes

ENACTED by the Parliament of Kenya, as follows-

PART I _PRELMINARY

1. This Act rnay be cited as the lrrigation Act, 2017'

2. In this Act, unless the context otherwise requires-

"agriculture" shall have the meaning assigned to it
under iction 2 of the Agriculture, Fisheries and Food

Authority Act,2013;

"Authority" means the National lrrigation Authority
established under section 7;

"authorized" means authorized by or under this Act;

"Board" means the Board of the Authority established

under section 9;

"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to irrigation;

"Chief Executive Officer" means the Chief Executive
Officer of the Authority appointed under section l2;

"commercial irrigation farmer" means a farmer who by

means of irrigation gro*s crops primarily for sale;

"county irrigation development unit" means the unit or
entity established by a county government to carry out

irrigation matters under section l4;

"Departmenf' means State Department of lrrigation;

"Dispute Resolution Committee" means the Dispute

Resolution Committee established under section 8(2)(d)'

"farmer" includes a cnop, livestock or fish farmer;

"irrigation" means any process, other than by natural

precipitaiion, which supplies water to crops or.any other

cultivated plants, livestotk, aquaculture and desired forest

trees;

Shorr title.

lnterprElation.

No l3 of20l3
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"irrigation scheme" means a systematic and orderly
irrigation system covering a defined area of land regardless
of the type or system of irrigation employed;

"irrigation management transfer" means the transfer to
the users of authority and responsibility for both governance
and delivery of management services in an irrigation and
drainage scheme;

"irrigation service fee" means the rates to be charged to
water users for receiving irrigation services;

"irrigation service plan" means the annual plan for
water acquisition and distribution, scheme maintenance and

repairs, other management tasks, staff and group labour
mobilization, budget and irrigation service fee;

"irrigation water user" means a member of a water
users' association who uses water from an irrigation scheme
for an approved purpose such as for crops, livestock, and fish
farming;

"irrigation water users' association" means any
association established under section 20;

"large scale irrigation scheme" means a scheme which
acreage size covers over three thousand acres, and is
developed and managed by the Authority, and is established
for national strategic purposes, or such schemes as

implemented by the private sector;

"licence" means a licence issued by the Cabinet
Secretary or such other person as the Cabinet Secretary may
authorize;

"medium scale irrigation scheme" means a scheme
which in acreage size covers over one hundred acres to three
thousand acres, and is implemented by the AuthoritY, or
another state agency in collaboration with county
government, or such schemes as implemented by a private
entity;

"Ministry" means the Ministry for the time being
responsible for maffers related to irrigation;

I

I
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"monitoring and evaluation" means a system of

measuring, ,.p6.ting and interpreting the quantity 
.and

quality ofinputt provided, actions implemented, immediate

outcomes ac'hieved and ultimate impacts realized;

"national irrigation scheme" means an area of land

designated as suchly the Authority through a notice;

"scheme Management Committee" means the Scheme

Management Commi'ttee established under section 8 (2Xc);

"State department" means the State Department

responsible for matters relating to Inigation;

"smallholder irrigation and drainage scheme" means an

irigation scheme thatls developed, owned and managed by

colimunities as irrigation water user groups or individual

farmers;

"small scale irrigation scheme" means a scheme which

in acreage size cove-rs less than one hundred acres and

impleme-nted by a county govemment, or by the national

government through Autfiorlty in case of trans boundary or

Inter county scheries or strategic schemes or such schemes

as implemented bY a Private entitY;

"storage" means infrastructure and practices designed

to capture 
"nd 

stote water for use in irrigation;

"Water Tribunal" means the Water Tribunal

established under section I l9 of the Water Act, 2016;

"water harvesting" means activities where water from

rainfall or surface rui'off is collected, diverted, stored and

utilized; and

"Water Resources Authority" has the meaning assigned

to it under section 2 of the Water Act,20l6'

3. (l) The provisions of this Act shallapply t-o matters

relating' 
,to 

td developmcnt, management, financing'

provisi-on of support servioes and regulation of the entire

irrigation sector in KenYa.

(2) Upon the commencement of this Act, no irigation
aer"tJtn"nt may be carried out in Kenya otherwise than

under this Act.

No. t3 of20l6.

No 43 of20l6

Scopc of
rpplication.
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4. rhe provisions of this Act shallpre"ll'11!::?::,:i f'::i:r3ffil*
any inconsisLncy between this Act and any other leglslatlon

in matters relating to irrigation'

5. In discharging functions under this Act' the C.abinet $'#ff",
Secretary, any State corporation established under this Act'

county 
'goulrntn"nts and any pe.lsgn or persons

"i.iriit,"ii"g 
o. upprving this nct shall be guided uyll:

;;i*ipie,s;nZ ,ut*t 
""iZ't 

in Artioles l0' 43' 60 and232

The lrrigotion 8i11,2077
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Role ofnational
govcmmcnt

of the Constitution.

PART II-DEVELOPMENT, MANAGEMENT
AI{D REGULATION OF IRRIGIGATION

6. (l) The Cabinet Secretarv shall develoqlT-111?t-llfl

regulate iirigation throughout Kenya and to this extent snall

"n"rur" 
the 

-effective eietcise and performance by any

authority or person under the authority of the Cabinet

Secreury of their po*"it una duties in relation to irrigation

il'ili";;, in"iroing *"ter harvesting and storage for

irrigation.

(2) Without prejudice to the generality of the foregoing'

the Cabinet se"r"taryi'tial i ftu'Jt"tpo.nsibil ity with regard

io a*"foptnent and *"n"g"'"nt of irrigation to-
(a) formulate policies, make legistative proposals to

Parliamen! 
-- 

provide iector regulation'

coordination ani guidance' and monitoring and

evaluation;

(b) develop general p.rinciples' guidelines. Td\-/ 
stuna"iat ioi p'o'oiing development and for the

coordination of irrigation planning;

(c) establish, through a sazette ""tj:1 lit]:Tll:9tl:
or strategtc schemes of any category as clerlneo ln

this Act;

(d) promote the use of e{Iicient irrigation systems

across the country;

(e) subject to resource constraints' ensure availability

andadequacy of water for irrigation;

(0 receive and determine applications for any

irrigation p.o.1""tt,.in"tuding iisuance of irrigation

licences for irrigation schemes;
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(g) monitor and enforce conditions attached to
licenses for all irrigation projects;

(h) report to both Houses of Parliament annually, and

from time to time as may be necessary, on the state

of, and needs for, irrigation development and

management in the country;

(i) in collaboration with county governments, gather

information and maintain data bases on irrigation
development and management including data on
irrigation water supplies, demands, projects,

irrigated areas, management performance,
potential for expansion and human resources;

0) conduct periodic technical and management
audits of irrigation schemes

infrastructure, governance, management and

financing;

(k) maintain storage investments for their proper use

implernentation; and

(l) carry out other mandate as may be specified in this
Act or any other written law.

(3) The Cabinet Secretary shall, in performance of the
functions under this section and in order to encourage broad
support for irrigation development and management, consult
and seek the co-operation of-

(a) other ministries and agencies of the
National Govemment;

(a) the Council of County Covernors;

(b) counf governments; and

(c) non-government entities'

(a) The Cabinet Secretary shall, in consultation with
the county governments and other stakeholders, formulate
and publish in the Kenya Gazette, a five-year national
irrigation services strategy, based on, among others, the
national irrigation policy for the time being in force.

(5) The Cabinet Secretary shall ensure effective
implementation of the national irrigation services strategy
and to this end shall institute reviews aligned to planning



cycles or at such times as the Cabinet Secretary may

determine.

(6) The Cabinet Secretary may exercise any or some of

the duties and functiol;;a; subiection (l) above directly

or through the AuthoritY.

PART III_TTIE NATIONAL IRRIGATION
A.UTHORITY

7. (l) There is established an authority to be known as

the Natibnal lrrigation Authority'

(2) The Authority shalt be a body corporate .with
p"rpei,i"t-succession uia 

" 
common seal' and shall' in its

torporate name, be caPable of--
(a) suing and being sued;

(b) taking, purchasing 9.r otherwise acquiring'\-/ 
iioiaiiL, th;Aid;t disposing of movable and

immovable Property;

(c) borrowing or lending money;

(d) entering into contracts; and

(e) doing such other acts necessary for the proper

performanc" oitttt functions of the Authority'

(3) The headquarters of the Authority shall be in

Nairobi.

The lnigotion 8i1/1,2017
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Esablishment of
thc Authority.

(a) The Authority may establish suchregional'-county'

catchments o. sub-carchment or sub-county level offices as

the Board, maY consider necessary'

8. (l) The functions of the Authority shatl be to-- ttiff,X*""1t*'

(a)developandimproveirrigationinfrastructureforAuthority.
national or Public schemes;

(b) provide irrigation- tu.pPott services to private

medium 
"ni"rrnuttt 

oldli schemes, in consultation

and cooperation with counry governments ano

other stakeholders;

(c) provide technical advisorv services 
19 illg::lT\-7 

Ichemes in design, construction suPervlslon'

administrattn, opEtition and maintenance under

"ppioptiot" 

-modalities' including agency

contracts, as may be elaborated in regulations to

this Act.
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(2) The Authoriry shall exercise. all such powers

n"""Jr7ry to enable it to perform its functions under this Act

unA, *i,t out prejudice to the generality of the foregoing' the

Authority may-
(a) undertake irrigation development' including

infrastructurr, 
"in national or public .Tl

. smallhotder schemes, including schemes which

traverse or straddle more than one county;

(b) in consultation with county governments'

facilitate formation and strengthening of irrigation

water users' associations at scheme level for

operation, maintenance and management;

(c) in consultation with the county go-vernments andt ' other stakeholders facilitate formation and

strengtnening of scheme management committees

at scf,eme leiel for management of the schemes;

(d) in consuttation with the county gg""'"T:ltt i:l
other stakeholders facilitate formation and

tt .ngttl"ring of dispute.resolution committees at

schefre leveifor the resolution of disputes relating

to scheme management;

(e) in consultation with the Cabinet Secretary' the

Cabinet Secretary for the time being responsible

for finance, and the county governments ralse

funds for ihe development of infrastructure in

national, prL[" and imallholder schemes under

uppropti"i" mechanisms, including under agency

contracts;

(0 in consultation with the Cabinet Secretary and

county gwernments, -co-ordinate 
and plan

settlement on national or public irrigation

schemes, as well as schemes which traverse or

straddle more than one county and determine the

number of settlers thereof;

(g) provide .technical 
advisory services on a

commerctal basis, on irrigation - watel

*unug.."nt' inctuding water harvesting - and

storage, "nI 
*uttt watei recycling for agricultural

use t-o all schemes under appropriate modalities'

includ ing agency contracts;



(h) in collaboration with county governments' the

private sector, civil society organizations and

lit ", st"t"hoiders, provide technical advisory

services to community and smallholder inigation

schemes concerning design, constructton

trp"i"itio", administLtion and maintenance of

i.iffiio, infrastructure under appropriate

modalities, including agency contracts;

(i) facilitate linkages between "ld among the

National Covernment and county governments'

private sector, civil society organizations'

tommunities and other stakeholders for the

piovisiou of support services to irrigation water

user associations;

C) provide tand in national irrigation schemes for

public Purposes;

(k) in collaboration with county governments and\--' 
oiner statcetrolders, Promote the marketing' s3{e

tto*g" and processing of crops' animal and fish

prodics grown or prJucedon national and other

It il"tion-t"hemes and to tiaise in this regard with

oittEii.tponsible state agencies and organizations;

(l) in collaboration with county government and other

stakeholders and government agencies carry out

periodic research-es to determine and make

iecommendation on fair prices for crops' animals

unJ ittt products grown or produced on national

and other irrigation schemes;

(m) orepare and submit to the Cabinet Secretary'*"' 
iiiJrg[ the Principal Secret'ary, annual and other

perioiic reports concerning thi performance of its

mandate and functions; and

(n) advise the Cabinet Secretary, through the Principal

Secretary, on any matter in connection with the

development, iraintenance, expansion and

availability of irrigation support servlces'

9. (l) There shall be a Board of the Authority which

The Bill,2077 1485

The Boad of
Authority.

shall consist of--

I

t
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(a) a chairperson, who shall be appointed by the

President subject to subsection (5);

(b) the Principal Secretary responsible for lrrigation
or his representative;

(c) the Principal Secretary responsible for finance or
his representative;

(Al the principal secretary responsible for Agriculture
or his representative;

(e) the Principal Secretary for the time being
responsible for water or his representative;

(0 two persons nominated by the Council of County
Governors and appointed by the Cabinet
Secretary;

(g) one person nominated by the registered
association representing the largest number of
entities in the private sector in Kenya and

appointed by the Cabinet Secretary; and

(h) one person nominated by irrigation famers
associations and appointed by the Cabinet
Secretary.

(2) The members of the Board shall-
(a) reflect gender and regional balance in accordance

with the Constitution; and

(b) be rcflective of an appropriate professional,
disciplinary and stakeholder mix.

(3) The Chief Executive Officer of the Authority shall
be an ex oficio member of the Board.

(4) A person shall be qualified for appointment as

Chairperson of the Board if such a person-
(a) is a citizen of Kenya;

(b) meets thc requirements of leadership and integrity
set out in Chapter 6 of the Constitution; and

(c) holds relevant academic and professional
qualification including a university degree or its
equivalent in any field.
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(5) The Board may from time to time establish

"or*iit..t for better carrying out of its functions'

10. The conduct of business of the Board shall be in

accordance with the Schedule.

ll. (l) The Board shall have all powers necessary for

the proper'p"rformance of the functions of the Authority

under this Act.
(2) Without prejudice to the generality of the foregoing

the Board shall have Power to-
(a) secure continuing improve.ment ol p"'frl1lllil

protect the long term viability' and ensure rlscal

iiscipline of the AuthoritY;

(b) administer the assets of the Authority- in such

manner ut ULtt fromotes the purposes for which

the AuthoritY is established;

(c) ensure protection of the assets and developments

of the AuthoritY;

(d) determine the provisions to be- made for capital

and recurr; elxpenditure and for the reserves of

the AuthoritY;

(e) receive any grants, giffs, donations or endowment

and make i"EitimatJ a isbursements therefrom ;

(0 invest any funds of the Authority not immediately

required for its PurPoses;

(g) undertake any activity necessary for the fulfilment\o/ 
of 

"ny 
of the functions of the Authority'

12. (l) There shall be a Chief Executive Officer of the

nutnoiity niho shall be appointed by the Cabinet Secretary

on recommendation oitf,!'go"ta on a competitive basis and

on su"t, terms and conditions as may be specitteo ln Ine

instrument of aPPointment.

(2) A person shall be qualifred.to be appointed as Chief

Executive bffi"". of the Authority if that person-

(a) is a citizen of KenYa;

(b) meets the requiremenF of leadership and integrity\-' 
set out in Chapter 6 of the Constitution;

(c)holdsrelevantacademicand.professional\-/ 
tualifications including a university degree tn

Conduct of
busincss ofthc
Board.

Pourcrs ofthc
Board.

ChicfExccutivc
Offtccr.
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engineering or agriculture or any field related to

irrigation; and

(d) has at least fifteen years'. experience in the

management of a public or private institution' five

of whlch should be at senior management level or

is a distinguished scholar in a discipline relevant

to irrigation.

(3) The Chief Executive Officer shall be responsible to

the Btird for the day-today management of the affairs of

ift" nutf,otitv and forihe performanCe of any other functions

"s 
tt 

" 
go".d may direct, and shall be the accounting officer

of the Authority.

(a) The Chief Executive Officer shall hold office for a

term of three years and is eligible for re-appointment for a

further term ofthree Years.

(5) The Chief Executive Officer may be removed from

office by the Cabinet Secretary-on the recommendation of

th" gouia in accordance with the terms and conditions of

service.

13. Subject to the provisions in section 34 regarding otherstrtr

transitional airang"rn"nti, the Authority may--engage such

other officers anJstaff as it may consider sufficient for the

performance of its functions under this Act on such terms

and conditions asi are provided in approved establishment'

PART TV_RESPONSIBILITY OF COI,NTY
GOVERI{MENTS

14. ( I ) Each county government may, within its area of Rolc orcountv

jurisdiction, estabtish I ;;"t irrg"tid d;;;i;pment unit Bovcmmcnr

'for the better carrying out of is functions with respect to
irrigation pursuani to-Part 2 of the Fourth Schedule of the

Constitution.

(2) Each county government shall, for purposes.of

tntur'ilg uniformity ani national standards in the irrigation

tuU-t""Io., ttt.orgh its legistative and administrative action'

i.pl"^";; 
"na 

i"t in aciordance with the national polt-cy

grla"ii""t issued by the Cabinet Secretary and approved by

both Houses of Parliament.

(3) The county irrigation development unis established

undei subsection (i) shlll have the following functions-
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(a) formulate and implement county irrigation

strategy in colliboration with relevant

stakeholders, in line with national policies and

strategies;

(b) develop and maintain an irrigation database and

integrate systematic mon itoring and evaluation ;

(c) identiff community-based smallholder schemes\-/ fb; implementation in line with national

guidelines; '

(d) mainstream irrigation related statutory obligations

such as those thit relate to the environment' water

and health;

(e) provide capacity building for farmers and support

istablishm'ent of viable iotm"t organizations' and

in f"*ioutut irrigation water users associations to

J;;fit 
"na 

,"ilug" irrigation schemes including

actively participatiig in conflicts resolution within

irrigation schemes;

(0 set up measures to implement adaptation and\-/ 
*ltigition to climate 

-change, and enhance

sust;inable environmental management'

PART V- IRRIGATION SERVICES

15. (l) The Cabinet Secretary shalt, subjectto.water and

other resource constraints, and in consultation with county

ior"tnrtntt, and other stakeholders ensure the adequacy

i"a qr"f ity of water for irrigation purPoses throughout the

country.

Q) Pursuant to subsection (l), the Cabinet Secretary

shall take measures to-
(a) approve appropriate tariff structures and make

arrangemenh *ittt the Water Resources Authority

in respect of requisition of irrigation water in bulk;

seek advice of the Water Resources Authority on

the development of new irrigation water.sources'

ii"ruJi"g '*ot"r harvesting, flood control and

storage for irrigation;

aDprove appropriate arrangements on inter-

.ItIir."nt 'tianifers of irrigation water in

Watcr for
inigation.

(b)

(c)
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consultation with county governments and Water
Resources Authority;

(d) develop a mechanism on return on investment
formula resulting from construction of irrigation
schemes using public funds; and

(e) develop guidelines on private sector involvement
at various stages of the irrigation project
implementation cycle.

16. (t) The Cabinet Secretary may, in consultation with
the National Lands Commission, the Board and county
governments, and by notice in the Kenya Gazette, designate
an atea of land, for which an irrigation water permit may be

issued by the Water Resources Authority and an irrigation
license may be issued.

(2) In respect of land, other than public land, in a
national or public irrigation scheme, the Cabinet Secretary
shall, in accordance with the law for the time being relating
to the compulsory acquisition of land, kke such steps as may
be neccssary to acquire the right, title or interest in such land

and to vest it in the Department for the purposes of this Act.

(3) In the case of community land forming part of a
national or public irrigation scheme, the Cabinet Secretary,
on behalf of the Department, may take the land on lease and

on terms to be agreed between the Cabinet Secretary and thc
county government concerned.

(a) In default of agreement between the Cabinet
Secretary and the county government as to the terms of a
lease under subsection (3) of this section, the relevant
provisions of the Land Act,2012, shallhave effect.

(5) The Cabinet Secretary shall, in collaboration with
county governments support and facilitate access righS to
land for all irrigators on national irrigation schemes in order
to provide livelihoods for poor and vulnerable persons and
groups, and adequate security for investments in land
improvement and the irrigation schemes.

(6) The Cabinet Secretary shall, in consultation with
county governments, ensure that the design of national or
public iirigation schemes and others, takes into account the
needs of various irrigation water users, including livestock

Sctting apan of
hnd. rcces! riShts
ctc.

No.6 of20l2.
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and fish
likely to

prod
have

ucers and the impact the irrigation scheme is

on the environment.

17. (l)The Cabinet Secretary sha.ll in consultation with

the council of county ior.rott piescribe administrative and

regulatory framework-

(a) for management and development of water storage

infrastructuie,- and flood' control and land

reclamation, dams and dYkes; and

(b) for water storage creation requirement on all

existing and future irrigation projects'

(2) Desoite the provisions under subsection (l)' the

Cabiriei St"i"t"rv shall, in consultation. with the county

sovernments. ensure that irrigation deve-lopments 
^'".

filanned und implemented within the tiameworK or

i,riigrut"A Water R.rorr""t Management, and in accordance

;itiftr;;"nt. b.r*""n irrigatiJn and other stakeholders,

in such a manner as to redlce water resource conflicts'

fioit.i *r" environment and-public health' and share water

appropriately and equitably for multiple uses'

18. (l) The Cabinet Secretary shall take l:Fislilt-:1d
administrafive measures to ensure that irrigation researcn,

innovation and training functions are carrierl out ano

appropriatelY coordinated.

(2) Each county government may .identify 
priority

irriga;6n-;"search, 'iniovation and training areas. and

;;;id" in ioig"tion research, innovation and training

;;;;;;;;; i n col ta-boration w ith the national government'

19. (l) The Cabinet Secretary shall' through. the

Authority, oversee *"nu!"rn"nt ofexi'sting and new national

or publ iJ schemes, 
"x"ef,t 

those. u nder coulty- q:v-ell::::
and particularly storage dams, intake, main and seconoary

systems as necessary.

(2) The Cabinet Secretary through the Authority shall

provide resources 
"nJ 

air""til'n for iapacity building. and

technical services to irrigation water users associations'

scheme *un"g"^"nt c-ommittees, dispute . psglutign

"o*rnin""t 
and-other farmer associations to enable them to

nrocressivelv accepi and assume full responsibility for

ffi;;;;i oi-'nltion"r o' gublic schemes under

appro-priate agency contracts with ihe Nationat Government

or county govemments, as the case may be'

Administrativc
and lcgnl
framcnrcrt for
wlEr stof8Se.

lni8ation
rcscarch,
innovation and

tr!ininS.

Monagcment
inigation
rchcmcs.

of

t
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(3) Despite any agency contracts between the National

Goveinment'or county govirnments and any irri gation water

users' association, scfi"rne management committees, dispute

resolution committees under subiection (2), all assets of the

national or public irrigation schemes shall remain vested in

the nationil government or county government as

appropriate, wtri-ctr shall also retain regulatory oversight over

governance, management and financing ofsuch schemes'

(a) The Cabinet Secretary shall, through the Authority
and in tollaboration with county governments and relevant

stakeholders provide support,-subject to availability o!

resources, and direction foi capacity building and technical

advisory services to irrigation water users' associations

,schemi management committees, dispute resolution

committees and other farmer associations to enable them to

take over governance and management responsibitity for

smallholdei schemes as soon as possible after they are

developed.

20. (l) A resident of a catchment area who is a crop

farmer, tivistock producer, fish pond user, or small rural

industiy entreprenlur or otherwise uses water for irrigation

purpori, from a common water source may' together with

tthir members or persons resident in the same area, form or
join an irrigation water users association'

(2) Where an association pre-exists an irrigation

scheme, the said association may bL recognized asthe bona

fide association to operate and miintain a scheme established

in the association'i area of coverage, and more than one

association may operate and maintain a scheme on

appropriate and mutually agreed terms.

(3) An association may, with the approval.Ut tr:
Cabinef Secretary, enter into an agreement with the National

Government, a county governmen! a private- sector

institution or anothei Iarmers' association for the

establishmen! expansion, implementation, improvement

modernisation, opiration or maintenance of a scheme'

(4) Despite sub-section (3): m association may enter

into coit-shaiing 
"gr""tnents 

with the National Government'

county governi'lents, private sector institutions or other

farmers'- associations for implementing improvements'

modernization, establishment or expansion of a scheme'

Formation of
inigation watcr
uscrs'
asrociations.



I

L493
The lrrigotion Bill,2077

subject to approval by. the Cabinet Secretary and

contutrence of the National Treasury'

(5) The Cabinet Secretary, in consultation with county

sovernments. mav rnutt "tii for the establishment and

;;;;;;Jriitii"ii"" water users' associations under this

section.

PART VI- FINANCIAL PROVISIONS

2l.ThefundsandassetsoftheAuthorityshallconsistFinancdoflhc
of-

(a) such monies as may-be aPproPriated by- the

National ett",Uiy 'for ttre purposes of the

AuthoritY;

(b) any monies or property which.may ilanV rnl-1n::

accrue or vest in the Authority in the course or

the exercise of its functions under this Act;

(c) such monies as may-become P"ry91:^13..,:l:
Authority by way of fees in respect ot servlces

i"na"t a Uy or through the Board; and

(d) all monies from -any.other..sources 
provided'

donated or lent to the AuthoritY'

22.(l)AtleastfivemonthsbeforethecommencementAnnualcstimEtcs.
of each financial V"u., ift" Authority shall cause to be

prepared estimates #i'ft" revenue ani expenditure of the

Authority for that Year.

(2) The annual estimates shall make provision for all

the estimated exp"ndit-u;; 
-;i 

a; A'thor ity for the fi nanc ial

;;;;;;"Jind in particular shall provide for-
(a) the payment of salaries, allowances and other\-/ 

"tt".i"i 
in i"tp""t of the staffof the Authority and

the d'oard oiitt" Authority as the case may be;

(b) the payment of pensions' gratuities and other\'/' 
;h;d;; iniespect'o-f retirement benefits which are

p"y"it" out otthe funds of the Authority;

(c) the acquisition, maintenancel -lt^f:^..^Tl
replacemlnt of the equipment and other movaole

PtoPertY of the AuthoritY; and

(d) the creation of such reserve funds to meet future\-/ 
o, 

"ontinglni 
ti"bititi"t in respect of retirement

benefits, 1;;;;;;;; and tne rePlacement of
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buildings or equipment, or in respect of such other
matters as the Board may deem fit

(3) The annual estimates shall be approved by the
Board at least two months before commencement of the
financial year to which they relate and shall be submitted to
the Cabinet Secretary.

(a) No expenditure shall be incurred for the purposes
of the Authority except in accordance with the annual
estimates approved under subsection (3) or in pursuance of
an authorization of the Board given with prior written
approval of the Cabinet Secretary and the Cabinet Secretary
to the National Treasury.

23. The Board shall ensure that proper books of
account of the income, expenditure, assets and liabilities of
the Authority are kept and shall in this regard be subject to
the provisions of the State Corporations Act.

24. (1) The Board shall, within a period of seven
months after the end of each financial year, or within such
longer period as the Cabinet Secretary may approve, submit
to the Cabinet Secretary a report on the operations of the
Authority during that year, and the auditor's report together
with the yearly balance sheet and such other statements of
account as the Cabinet Secretary shall require, and the Board
shall publish them in such manner as the Cabinet Secretary
may speciff.

(2) A copy of every auditor's report balance sheet and
other statements of accounts submitted in accordance with
subsection (l) shall be sent by the Authority to the Auditor-
Ceneral, who may at any time examine the accounts, and the
Auditor-General shall be entitled to require from the
Authority and irc auditors such further information and
explanation as he may consider necessary.

(3) The financial reports of the Authority with the
yearly balance sheet and such other statements ofaccount as
the Cabinet Secretary may deem appropriate, together with
the auditoCs report and any report made by the Auditor-
General, shall be submitted through the Principal Secretary
and the same shall be laid by the Cabinet Secretary before
Parliament as soon as possible after it has been submitted to
the Cabinet Secretary and shall constitute an integral part of
the Cabinet Secretary's report required under this section.

Accounls ond
Audit.

Cap.446.

Annual rc?ons.
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PART VII_DISPUTE RESOLUTION

25. (l) Disputes related to irrigation and drainage

scheme development, management' water allocations and

delivery, financing, d;;;iffi and'maintenance and other

;;#;iliibe rlsotvea within the irrigation water users

association or at irrigaii;n "h"'" 
level wherever possible'

(2) Each association which is legally registered shall

nor.|-6irput. nltor,iion committee thationsists of at least

il"";;;'bers selected by its governing body'

(3) Decisions regarding any dispute contemplated

unar)-ini, *"iion tr,ufi-ue riade 
-by 

the relevant Dispute

Resolution CommitteJ *itt in ittitty-days of the hearing of

the dispute in question-

26. Where the water users association or at the

irrigii;n t"tt.rt t",.i'is 
"tuule 

torcsolve a dispute' the

same shall be referredL'int Oisput".Resolution Committee

at the first instance io 
-considei 

and determine the matter

before the same is referred to Court'

PART VIII_MISCELLANEOUS AND

OFFENCES PROVTSIONS

27. (l) The Cabinet Secretary shall' in consultation

with the county governments-

(a) develop and implement a. monitoring and

evaluation 
'- 

tytt"' for the development'

govemance, 
'management ."ni financing of

irrigation ; ;li tei;li and..this mav include

ass"ssment''il"p'"' immediate outcomes and

ultimate i,p""tt tiuted on the rezults; and

(b) conduct periodic irrigation management Tq
perficrmanJ- audis ii strategically important

schemes, and may assess the financial

*rn"g"'"nf "ia 
q*ritv of governance obtaining

in the schemes'

28. No liability shall attach to the Authority- or its

Board or its memb"ir,-off,""o, agents or servants for any

loss or damage sustained by any person as a result of any act

or omission aon" o''oi'ti'tJ itl" oone in good. faith and

without negligence'il id performance or exercise of any

a"ty * p"ti"ii*po,"i ot cbnfened by or under this Act'

Dis?utc
rcsolution.

Appcals.

Monitoring and

cvaluation.

Protcction from
liability.
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29. Any person who wilfully damages an irrigation
infrastructurl, water course, equipment or other appliances,

or steals or otherwise unlawfully tampers or interferes with
such infrastructure, watercourse, equipment, or other

appliance, commits an offence and shall be liable upon

conviction to a fine not exceeding one million shillings or to
imprisonment for a term not exceeding 24 months or to both

such fine and imprisonment.

30. Any person who-
(a) engages in activities or practices which are

deitructive or potentially destructive to the

catchment areas of a river or public water body

supplying water to an irrigation scheme; or

(b) permits or causes animals to damage irrigation
areas or infrastructure,

that person commits an offence and shall be liable upon

conviction to a fine of not more than five hundred thousand

shillings or to imprisonment for a term not exceeding 12

months or to both such fine and imprisonment.

31. Any person who-
(a) sets or causes to be set on fire on an irrigation

scheme or on any irrigated or drained farm, garden

or plot; or

(b) being a person with responsibility over any aspect

of an irrigation scheme, without reasonable excuse

or cause, refuses to assist in averting, fighting or
extinguishing a fire on an irrigation 9nd. o1

drainige schlme or on any irrigated and or drained

farm, garden or plot,

that person cornmits an offence and shall be liable upon

conviction to a fine not exceeding five hundred thousand
shillings or to imprisonment for a term not exceeding 12

months or to both such fine and imprisonment.

32. Any person who applies or causes to be applied on

an irrigation stheme, farm, garden or plot under irigation
any chimicals or substances prohibited under this Act or any

other law for the time being in force, commits an offence and

shall be liable on conviction to a fine not exceeding one

Wilful damage.

Destructivc
prrcrices.

Scttint fire.

Harmful
chcmicals.
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million shillings or to imprisonment for a term of five years

or to both such- fine and imprisonment'

33. Any person who abstracts wate-r from an irrigation

,vrt#o, air'ru:pt, tt 
" 

Jittiiuution plan of a.scheme commits

il;fit;;nd shall Ut titutt on conviction to a fine not

;;;;;; rtunar.a and fiflry thousand shillings or to

imprisonment for a,",,i oiont y6u' ot to both such fine and

imprisonment.

PART IX_PROVISIONS ON DELEGATED
POWERS

34. (l). The Cabinet Secretary r-na.Y' in consultation

with county gor"rnrn"niq rnake Regulatircns' for the better

;iltd;, Eith" prtposes and ptovisions of this Acl

(2) The regulations made under this section shall bc

upp.*"a by both Houses of Parliament'

(3) Without prejudice to the generality ofthe foregoing'

R"giiions maae unJ"t this section may provide for-

(a) the management of national' public and other

irrigation schemes;

(b) the standards of good on-farm water management;

(c) the regulation of, and tariffs payable for' the use of

water on'""ti*"i'-public'and other irrigation

schemes;

(d) the control of persons occupying any land

"orpr,r,nl 
orlorming part of a national irrigation

scheme, ,:d't"il;&lon or.ot the conuol of

settlers o.','"ii iuna, the issue by th9 Authority- as

the case rn"V U", of [icenses or permits or leases to

,u"t p""Jit-Jl *tii"tt'-the ievocation of such

licenses "ili;; 
and ihe terms and conditions

which."J U" utt"tired to such licenses and leases;

1.497

Abstracti<ln of
watcr.

Making of
Regulations.

(e) the requirements, procedures and forms for

licensing of irrigation schemes;

(0 the establishment, operations-and €overnance of

irrigation water uiers' associations' scheme

management "o'n'nitt""s 
and dispute resolution

committees;

I

i
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(g) prescribe fees payable by irrigation water users

based on costs of operation and maintenance of the

scheme;

(h) monitoring and evaluation and audits required

under the Act; and

(i) adherence to environmental and public health

matters.

(3) Any Regulations made under this section may-

(a) require acts to be performed to the satisfaction of

a prescribed authority, m1y prohibit their

p"rio.rnun* without the prior approval of a

specified authority, and may empower a specified

authority to impose conditions for the

performance of sPecific acts;

(b) be made to apply generally. to all irrigation
schemes or to any specified inigation or to any

sPecified area or areas thereof;

(c) provide for such penalty for.the breach of !!Y
irovision thereof, not exceeding a fine 9f ftfty
ihousand shillings and or imprisonment for one

year, as the Cabinet Secretary may regulate from

time to time.

(a) The Cabinet Secretary shall publish the regulations

iequired under this Act in ih" Gueit" within ninety days of
the enactment of this Act.

PART X_REPEALS AND TRANSITIONAL
PROVISIONS

35. (l) The Irrigation Act is repeated 1;;:rorcm

(2) Notwithstanding subsection (l) and upon

commencement of this Act-
(a) all the funds, assets and other property'. both

movable and immovable which were vested in the

National trrigation Board shall, by virtue of this

paragraPh, vest in the AuthoritY;

(b) all rights, powers and liabilities which were vested

in, iriposed on or enforceable against the National

ttiigaiion Board shall, by vi*ue of this paragraph'



be vested in, imposed on or enforceable againstthe

AuthoritY;

(c) any reference in any wri.ttel,law or in any

document oiintitu-"itt to the National lrrigation

Board shdf be construed to be a reference to the

Authority;

(d) the annual estimates of the National lrrigation

Board fo, ii'tt""u*tnt financial year .shall .be

deemed to be the annual estimates of the Authority

for the remainder of that financial year:

Providedthatsuchestimatesmaybevariedbythe
nrtnoiiry ln such manner as the Cabinet Secretary may

approve.

(e) the administrative directionsmade by the National\-/ 
i.rigurion B;;;J;t bv the Cabinet Secretary which

were in fot"e U"fot6 the commencement of this

Actshallf'"'"fott"asifthey-weredirections
,"i" Uy the Apthority or the Cabinet Secretary

under this Act;

(0 any person tl{llol . i11ellletv before i!:
"o.r"n""*ent';ithis 

Ac! was an ofticer' agent'

or -"*u"f-oi- tt"ff appointed' seconded or

deployed ot ott'"*ite etnitoyea by the National

iri'igiion eoota shall betome.an employ'"e 
'?r

otherwisc t-"iona"i ot deployed to the Authority

on similar 
-terms 

and conditions of service or as

maY be Provided bY the law'

SCIIEDTILE (S. 10)

PROVISIONS AS TO THE CONDUCT OF

BUSINESS ET6-.I,TTAIRS OF THE BOARD

1. The Chairperson or a member ofthe Board other than

am.#:;*":lnlHl;!iit&:1"'riipqli!t:
;;;;;t conditions as may !9 specified in the instrument

of aopointm"nt, Uutif,ifi"UJ "figi6f" 
for re-appointment for

a fu*irer Period of three Years'

2. The Chairperson or a member other than an ex oficio

member may-

The lrrigotion Bill,2077
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(a) at any time resign from office by notice in writing
to the Cabinet SecretarY;

(b) be removed from office by qhe Cabinet Secretary

on the recommendation of the Board if the

member-
(i) has been absent from three consecutive

meetings of the Board without the permission

of the Board;

(iD is convicted of a criminal offence and

sentenced to imprisonment for a term

exceeding six months or to a fine exceeding

ten thousand shillings;

(iii) is incapacitatcd by prolonged physical or

mental illness; or

(iv) is otherwise unable or unfit to discharge his

functions.

3. (l) The Board shall meet not less than four times in Mcctinss'

every financial year and not more than.rfiour months shall

elapse between ih" d.t. of one meeting and the date of the

next meeting. Jo :

(2) Despite the provisions of subparaqap! (l),. the

Chairperson may, and upon requisition in writing by at least

five members, 
"onv"n" 

a speciat meeting ofthe Board at any

time for the transaction ofthe business of the Board'

(3) Unless three quarters of the total membprs of the

Board otherwise agree, at least fourteen dayswritten notice

of every meeting of the Board shall be given to every

member of the Board.

(4) The quorum for the conduct of the business of the

Board itatt Ue seven members including the Chairperson or

the person presiding.

(5) The chairperson shall presidg a-t every meeting. of
the BLard of and inihe absence ofthe chairperson, a member

of the Board elected by the members present from among

their numbers shall preside.

(6) Unless a unanimous decision is reached, a decision

on uny maner before the Board shatl be by a majority of the

votes of the members present and voting and in the case of
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an equality of votes, the Chairperson or the person presiding
shall have a second or casting vote.

(7) Subject to paragraph (4), no proceedings of the
Board shall be invalid by reason only of a vacancy among
the members thereof.

(8) Subject to the provisions of this Schedule, the Board
may determine its own procedure and the procedure for any
committee of the Board and for the attendance of other
persons at its meetings and may make standing orders in
respect thereof.

a. (1) If a member is directly or indirectly interested in
any contract, proposed contract or other matter before the
Board and is present at a meeting of the Board at which
contract, proposed contract or other matter is the subject of
consideration, he or she shall, at the meeting and as soon as

reasonably practicable after the commencement thereof,
disclose the }act and shall notrtake part in the consideration
or discussion of, orVote on, any questions with respect to the
contract or other matter, or be counted in the quorum of the
meeting during consideration of the matter.

(2) A disclosure of interest made under this paragraph
shall be recorded in the minutes of the meeting at which it is
made.

5. The affixing of the Common seal of the Authority
shall be authenticated by the signature of the Chairperson
and the Chief Executive Officer and any document not
required by law to be made under seal and all decisions of
the Board may be authenticated by the signatures of the
Chairperson and the Chief Executive Officer:

Provided that the Board shall, in the absence of either
the Chairperson or the Chief Executive Officer in any
particular matter, nominate one member to authenticate the
seal on behalf of either the Chairperson or the Chief
Executive Offrcer.

6. Any contract or instrument which, if entered into or
executed by a person not being a body corporate, would not
require to be under seal, may be entered into or executed on
behalf of the Board by any person generally or specially
authorized by the Board for that purpose.

Disclosurc of
interest.

Cornmon seal.

Conlracts and
instrumcnts.




