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{.O INTRODUCTI

Mr. Speaker Sir, on behalf of the Members of the Departmental

Committee No. F on Finance, Trade Tourism & Planning and
pursuant to the provisions of starding order No. 162. r would iike
to take this opportunity to present to the House, the committee's

Report on the Public Procurement and Disposal 8il1, 2005.

The membership of the Committee comprise of the following:

The Hon. Nlutahi Kagwe, MP (Chairman)
The Hon. (Dr ) Oburu Oginga, MP (Vice Chairman|
The Hon. Chrysanthus Okemo, MP
The Hon. (Dr.) Adhu Awiti, MP
The Hon. John Mutinda Mutiso, Mp
The Hon. Abdi Tari Sasura, M.P.
The Hon. Jakoyo W. Midiwo, Mp
The Hon. Nyaga Wambora, Mp
The Hon. Wycliffe A. Oparanya, Mp
The Hon. S. K. Kanyingi, Mp
The Hon. Joel Onyancha, Mp
Mrs Florence Abonyo - secretary to the committee

The functions of this Departmental committee as established
under Standing Order No. 1S1 ate lnter alia:-

ft) to stttdg and reuieut afl leglslatlon after Flrst Readtng
subJect to the uemptlons under standing ord,er No. lol
A (4)

fii) to make reporas and recommendatlons to the House asofien clr posslble lnctudlng recommend,adons of
proposed leglslatton.

The Public Procurement and Disposal Bill, 200.5 was referred to
the Departmental committee on Finance, planning and Trad.e
upon a motion moved by the Minister for Finance pursuant to the
pro.,'isions of Standing Order No. 101(1).

)



The Committee held a one day workshop for all Members oi
Parliament and. e coirsultaiive meeting with :he foilowing
stakeholders to d.eliberate on the Biil:-

t KcnJra Assoc:;..ticn of lvlzinuiacturers
. Kenya institute of Supplies Nlanagement
t Institurion of Engineers of Kenya
t Kenya Civil Society Alliance
o East African Cables Limited
I institute of Certified Public Accounrants of Kenya
o Kenya Federaiion of Master Br-rilders
r Small Suppliers

The government through all its public entities is the largest trader
in the country and leading in the magnitude of procurement of
goods and senrices. Therefore, public procurement is a key area of
focus in public sector management. However, there have been
challenges in the way public procurement and disposal has been
handled due to lack of adequate legal framework which is also
scatterec among several Acts of parliament. The Bill, which seeks
to address inter alia transparency, efficiency in the procurement
process and protection of the local industries is therefore, timely
and critical for the countrv.

2.O DELIBERATION ON THE PUBLIG PROGUREMEilT
AITID DISPOSAL B!LL, 2oo5

Clause 1

Clauses 2-6

Clauses 7-E

Clauses 9- 10

Clause 11

Clauses L2-13

Ciauses 14- 19

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed io

Amendment proposed

Agreed to



Clause 20

Clause 21

Clause 22

Clauses 23 24

Clauses 25-31 -

Clauses 32-34

Clauses 35-36

Clauses 37-38

Clause 39

Clauses 40-42

Clauses 43-45

Clause 46

Clauses 47-49

Clauses 50-53

Clause 54

Clauses 55-59

Clause 60

Clauses 67-73

Clauses 74-75

Clauses 76-91 -

Clause 92

Clause 93

Clause 94

Clauses 95-96

Clause 97

Clauses 98-99

Clause 10O

Clauses 1O1-103

Clause 1O4

Clause 105

Clauses 106 -111 -

Amendment proposeC

Agreed to

AmenCment proposed

\greeo tr'r

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreeci to

Amendment proposed

Agreed to

Amendment proposed

Agreed

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed

Agreed to

Amendment proposed.
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Clause 112 - Amer-ldmenr proposed

Clause 1i3 -122 - Agreed ro

Clause 123 - Amendment proposed
Ciarrse 124 *126 - Agreecl to
Clauses 127-l2g - Amendment proposed
Clause 13O - 132 - Agreed to
Clause 133- 134 - Amendment proposed
Clause 135 - 139 - Agreed to
Clause 140 - Amendmenr proposed
Clause L47-144 - Agreed to
First, Second, Third, & Fourth Schedules _ Agreed to

3.O

The definition of pubric entity such as parastatars, corporations
should be governed by specific acts of parliament in existence. The
state corporations are arso under separate Acts and should comply
with procurement regulations.

Clauses 5 aad 6
clause 5 seeks to repudiate the various existing acts which
regulates the profession while crause 6 does not give directions on
how conflicts between the proposed act and the existing acts may
be resolved hence the need for harmonization.

3

7

The bias given to donors and agreements with other governments
negates the spirit of addressing past flaws in procurement. The
donor has absolute right to dictate whoever is accessing the donor
funds and has also been given open access to a[ iocai projects
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funded by ta-xcayers money. There is need for specific negotiations

on donor funding.

qhsse-l9

The qualification requirements are limiting as they lock out other

qualified professionals such as lawyers, engineers, architects,

quantiLv sun'eyors and accountants. Many oflicers in the

Ministerial and District Tender Committees lack the necessary

qualifications and capacit-v to handle procurement matters

efhciently. Therefore, the directorate should include persons

qualified in specialized fields.

Clause 15

There is no provision on how to determine incompetence or

involvement in corruption as regards the dismissal of the Director-

General.

Clause 22(11 (al

The Clause provides that the Public Procurement Oversight

Advisory Board shall consist of a Director-General and nine

members appointed by the Minister from persons nominated by

the prescribed organizations which are not named and is not clear

who wiil determine the said organizations.

Clause 28

The Clause provides for the emplo5rment of procuring agents pre-

qualified by the Authority where a public entity has inadequate

capacity to undertake procurement. Critically the Clause is

providing for middlemen ',vhose qualifications ai'e not set by the

Bill and whose activities may be difficult to control or monitor. The
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Clause should set qualifications for procuring agents otherwise

this i--rcvision ma1,. prove inimical lo the procuring process.

Clause 3O

Section 3O(2) provides that a person who splits a tender shall be

guilt-v of an offence without specifying the penalty. This should

either be specified or ried to Clause 138, which stipulates

penalties.

Clause 31

Aith.ough the Clause appear as away of getting competent persons

to carry out procurement requirements efficiently, it is loaded with

effective tools to bar otherwise qualified persons from bidding for

works, goods and services. Any company doing business with the

government should be registered in Kenya with local shareholding

Recent advertisements in the water sector have put for instance a

clause requiring bidders to have carried out consultancy services

worth 20 Million Euros (Kshs. 2 Billion) while lawy-ers to show

proof of litigation cases they have undertaken in excess of of Kshs.

5 miilion.

These are meant to favour international consultants and the

donors are using these conditions to secure procurement services

for their people at the expense of qualified and competent local

professionals. This should be the time for reconstruction and

development of the country and the government should take a
central role in creating an enabling business environment for its
people and not ernbiacing difficult conditions created by doncrs.
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Clause 32

Pre-qualiication promores cori',-iption and should be done away'

with. The er,,aluation exercise is carried out b-v- suppiies personnel

\i':lr) ur,c ihcir d;sr:r-ctit-rr, i.r-r siro;'r list 5 to 8 cornpanies per category

of goods and there is no roorn for appeal. The supplies officers are

expected ro contact the short listed companies for the second

phase of the exercise i.e. quotation. llowever, the officers normall-v

contact a ferv preferred companies anC not the rest on grounds of
telephone or fax not working. This is done in order to minmisze

competition and in the process ensures that the companies

associated with them win the renciers.

Clause 39

The clause is not explicit on the rnanner in which the government

shall give naaximum opportunities to the small and medium scale

entrepreneurs. The clause is too \:ague and does not reflect special

and affirmative treatment for local and medium enterprises as the
participation is irrespective of nationality.

If the general rule is that contractors and suppliers are to
participate in the procurement process regardless of their
nationalilv, then the procurement entities cannot promote
domestic firms or companies from neighbouring countries for a
particular contract. The establishment of national treatment as the
general principle from which access for domestic enterprises is
treated as derogation, is detrimental to a developing corrntry like
Kenya.

Their participation shouid be expressly provided for in rhe Bill
rather than leaving to be covslsd by subsidiarv legislation.
Therefore. its crucial tor Ken-va to award public contracts to
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do;nestic companies w'irh the aim of developing its local industry,

generate ernployment a;,d econorrric grc,.vth.

lrt other ct)Lt1ti:-irrS s.icLr as T.:nzania, Uge:.t',tr:., Fots'war--,:a, S,.-',irlh

Africa etc non citizens are required by la.ur: to incorporate local

citizens on an 5lo/o-499/o shareholding 'rihile it is impossible for non

citizens to do business in developed countries. Therefore, the

Clause should categorically provide that ail procurement should

have 3Ook or more local participation.

Clause 44

The Clause prohibits disclosure of information by an employee of

the procuring entity during or after the procurement proceedings.

However, this needs to be reconsidered and the exceptions to those

who can disclose information should be expanded to include

whistie blowers.

Reason being that, the transparency, fairness and impartiality of
the process will depend a great deal on public exposure of
situations in which a public entity or its officials breach the

procurement rules and such information may only be known
through information from employees of the entity involved in the
procurement process.

Clause 55

The clause is verv vague as it has no timeframe and this can give

room for abuse. Therefore, there is need to specify a reasonable

procurement period as pre-qualifications and procurement for
construction u,orks for instance takes upto two years thereby

causing a lot of delays in pro.lects implementation.
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Cumbersome procurement procedures have also attributed to
pending biils ,,vhich attracl interests due to dispures. The

government should therefore ensure that the departments have

adequate funds befor: enterirlg into a contract to avoid penalties

due to dela-v*ed payments.

Clause 93

The fourteen days notice is inadequate.

Clause lOO

There should be a provision that if an appeal is lodged in the High

Court and is not determined within a specified time, say forty-five

days, then the procurement process shall continue. However, if the

aggrieveci tenderer is successful in his appeal, then he should be

paid for damages by the procuring entity.

Clause 118

Frivolous appeals through court system delays the procurement

process. There is need therefore, to find out why appeals have been

successful in the past and the Bill should also provide that the

Appeals Board machinery should be exhausted by the aggrieved

parties before going to court.

Clause 125

There is no time guidance on the management of stores and

surplus to determine when to dispose off the stores yet a lot of

money is usually tied in stores. Surplus should not be there in the

frrst place because procurement should be based on actual needs

and there should be follow up on delivery ,rf goods.
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Tendering conditioas

(i) There ;ras bi':,,,t abuse on teirdering procedures t.hat has led

to formation of cai"tels so as t.r reduce the number of

partii:-,:ants ir', ri ic--,je;:. The tender documenil; are vcrry

expensive and the procedure for purchasing tender

documents is also trustrating tc participants. Therefore,

mone-v should be refunded when a tender is cancelled or the

varied tender should be given free.

(iil Although bid bonds and performance is justified to ensure

that the successful bidder does not pull out, the amount

should be reasonabie and not exorbitant. Bonds offered by

insurance companies should also be accepted as bank's

conditions are very stringent and require a considerable

financial outlav.

(iii) Current procurement regulations protect procuring entities

whiie the suppliers are not protected. Successfui tenderers

are given specific period by the procr:ring entities to supply

goods failure to which the LPO is cancelled. However, some

procuring entities take many months before paying for the

supplied goods.

(iv) It is now a standard procedure for procuring entities to remit

Out-Put-VAT deducted from suppliers r-o Kenya Revenue

Authority in rhe form of withhoiding tax. Suppliers are

supposed to claim input VAT refund from KRA upon

production oi withholding tax certificates. However, KRA

takes upto six months to refund the claims and this is
driving smail suppliers out of business due to the fact that

they are expected :o repay bank overdraft rvith interest.
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('; ) Variation orders should not be encouraged especiaily iri
cases r,vhcre feasilility studies have been done. Japan for

instance has fixecl contracts. Variation orders should have a
jimir- rvl:,r:h shr-:i,rl'i be adlrerecl ir-r afte:" rvlrich the contract

should be reviewed and re-tendered.

4,O REGOMMEiIDATlolrs 01{ Tt{E BILL

a To enhance transparency and accountability, rhe Bill should

provide that the Puoiic Procurement Oversight Authorit_v should

publish in the Kenya Gazette quarterly reports on

procurements. One area that has been a great concerrr is the

defence and securiry' procurements because of the impiications

for national security. However, the procurements have been

undertaken in secretive manner and usually on the basis of
single sourcing or restricted tendering and the result has been

massive loss of public funds. Therefore, rvhile recognizing the

interest of national securit-v, it is important that Parliament be

very vigilant on the rssue of defence contracts, as they have

tended to be the major area of abuse in procurement and there

is need to define security as defence and security procurement
has been a source of scandals.

I The Ministerial Tender committees shoulc meet every week and
quarterly performance report should be embedded in the bill.

t Detailed regulations on the Bill should be prepared and the

relevant Parliamentary committee should oversight the

regulations.
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a There is need for database in all ministries on common supplies

so that the price rang: is known across the board to avoid

overpricing.

Clause 22

There should be a provision in the Clause to the effect that the

names of the persons nominated by the prescribed organizations

shail be approved by Parliament through the relevant committee.

Various bodies are being established by the Bill and the

appointmenis to these bodies should be subjected to Parliamentary

approval.

Clause 25(101

The Authority should facilitate through an Act of Parliament the

establishment of an examination body for procurement

professionals. The examination body should be established just
like Accountants and Secretaries Examination Board which is
established by an Act of Parliament and which also establishes the

institute of professional Accountants of Kenya.

Clause 28

There should be a provision that the procurement agent snall be

registered with the Procurement Oversight Authority and that
where the procuring agent is undertaking procurement on behalf of

a procurement entity then the procuring agent shall use the

provisions of this Act or other regulations provided for by the

Authority or the Minister.

3311 l(c I

The Clause shouid provide that only the relatives of persons
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working for the procuring entit-v or a Minister in charge or closely

associated to the proct.ring entity should be barred from tendering

for procurement. Reason being that almost everyone in the country

has a reiative who is a public servant and this may be a source of

black mail if one would like to harass a successful person in tender

proceeding.

Clause 38

The penalties should be commensurate with the offence and

should be a perr:entage of the quantum of the contract. The

penalties provided for in the bill, will negatively impact on local

entrepreneurs and will drive them out of business.

Clause 39

(0 There is need to give preference to the local manufacturers in

order to support the growth and development of our

industries since local manufacturers irrespective of their size

create jobs for Kenyans and are adversely affected by

resourced foreign competitors.

(ii) There should be classification of micro, medium and large-

scale enterprises in order to determine whether

procurements should be classified as local or international.

The government should also reserve a percentage for smail

and micro scale enterprises.

(iii) In order to maintain integrity and ethical practices in the

professional field, procurement of professionals should be

done through the relevant acts and the list of those pre-

qualified retained by the procuring entities for engagement

wnen procurement exists.
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Clause 48

The lnterest charges should be in conformity with the bank rate to

avoid chances of ccilusion.

Clauses 5O-7O

There is no provision for standards and contractors should be

given specific standards for major contracts on infrastructure as a

guarantee like no potJ:oles or spill-off etc on constructed roads.

Clause 71

Lack of local capacity should be clearly defined to justify the

invitation of international bidders to tender.

Clause 86

The Clause should provide for some parameters of what would

constitute effective competition for instance where expertise

required may not be avaiiable locally to avoid influerrce of powerful

multinationals that are touting for international markets. This is

necessary for the sake of the infant industries that the government

is seeking to protect.

Clause 97

The review period should be reduced to fourteen days.

Clause 98

Clause 98(c) should be deleted and the decision should be final

and binding.

Clause 1O6

The fee should be clarified and be pegged to either a percentage or

quantum of the contract.

l5



5.O PROPOS AMEilDMENTS TO THE BILL

CI.AUSE 2

THAT, Clause 2 be amendecl by inserting the following new

subsection (f):-

2(fl to Jacllltate the promotlon of local lndustry dnd economlc

deuelopment.

CI.AUSE 3

THAT, Clause 3 be amended as follorvs

(i) by inserting the word "assets' after the word "goods'under
the definition of "procuremetlt".

(ii) by introducing the following under definitions.

"Public funds" has the meaning assigned to it in the Exchequer

and Audit Act Cap 412 and include monetary resources

appropriated to procuring entities through budgetary process, as

well as extra budgetary funds including aid grants and credits put

at the disposal of procuring entities by foreign donors, and

revenues of procuring entities.

"Citizen contractorP means a natural person or an incorporated

company wholly owned and controlled by persons who are citizens

of Kenya".

"Local contractorP means a contractor who is registered in Kenya

under the companies Act and whose operation is based in Kenya.
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"Urgent aeed" means the need for goods, works or serwices, where

there is an imniinent and or actual threat to public health, welfare,

safetv, or damage to property, and so engaging in the tendering

pr-oceedings or other procurenrcnt methods would therefore not be

practicable.

CI.AUSE 4

THAT, Clause 4 amended as follows

(i) In sub-clause (1)

(a) By deleting subsection 1(b) and inserting the following in

piace thereof:

4(l[b) Contract management

(b) By inserting the following new subsections (c)

4(11(cf Supply chain management which include

inventory and distribution.

(c I In subsection 4(U (dl by inserting the word "assets

after the word stores'.

(iil In sub-clause l2l by deleting section '133(3f{af" and

inserting section "129(3)(al" in place thereof.

(iii)In sub-clause (31(al by deleting (e| and substituting with (cl

cLltusB 5
THAT, Clause 5(1) be amended by inserting the following words at

the end: -

"Irt mo:tters relating to procurement and dlsposat'

x
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CI.AUSE 6

THAT, Clause 6 be deieted and insert Lhe following new Clause.

6(11 To the extent lhat this Act conflicts u,ith .iny cbligations of

the Republic of Kenya under or arising from any treaty or

other agreement to which Kenya is a part-v, the Kenyan law

shall prevail except for the negotiated grants and loans.

612l Where such treaty or agreements contains provisions

favorable to citizens and local contractors, fuil advantage

shall be taken of these in the interest of promoting domestic

capacity development

6(31 if Kenya is required under the terms of any treaty or

agreement to which she is a party to contribute from her

own resources, in any form, to any procurement activities

within Kenya in part or wholly, jointly or separately, then

procurement through such contributions shall be-

(a) in discrete activities where possibie.

(b) subject to the applicable provisions of this Act.

6(41 the disposal of any, or all of tJ:e goods, or public assets

accruing to Kenya as a resuit of procurement activities made

under subsections (1) and (2) shall, similarly, be subject to

the appropriate provisions of this Act.

6(51 where the procurement, in the context of (1) above favours

an external beneficiary, then-

(a) the procurement through contributions made by Kenya,

shall be undertaken in Kenva through contractors

registered in Kenva .
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(b) all insurances relevant shall be placed with companies

reglsterrd in Kcirya aud goods shail be transported in

carriages registered in Kenya.

CI.AUSD 9

THAT, Clause 9 be amended as follows:-

By introducing new subsection {d} and renumbering the old (dl to
be (ef as follows:-

(d) To initiate pubtic procuremenr policy and propose amendments

to the Act and regulations for gazettement by the Minister.

(e) To such giher-functions-artd-duties as are provided for

r this Act

CI.AUSE 70

THAT, Clause 10 be amended as follows:-

(i) In subsection (21, by inserting the foilowing words at the

end.
nWth the approaal oJ Parliament through the releaant

(i)

9ommittee". X

In subsection (31 by inserting the following words after the

word "economLcC'
uenglneering or relatedfield of stttdgf .

CI,AUSE 72

THAT, Clause L2 be amended b.v deleting the words nafier belng
appolnted' and inserting the following words in place thereof.

nDuring the period of his or her appointment',

19



CI.AUSE 13

THAT, Clause 13 be iimend.ed by inserting the foilowing rvords at

the end.

nin accordance wtth the State Corporatlons Act"

CLAUSE 20

THAT, Clause 2O be amended ad follows:

(i) In subsectiou 20(3f(c) by deleting the word nspeclflcallyo

and inserting the word " speclallgl and by substituting

section "93" with section tt92".

(ii) By inserting the following nev,'subsection (d!.

2o(3fd) a report on the on the qtent of postttae blas to
local par-ttctpatlon

CI.AUSD 22
THAT, Clause 2zllllal be amended by inserting the following

Iwords at the end.
c e opproved bg

P arllame nt t@ortmtttee'.
v

CLAUSE 25

THAT, Clause 25 be amended by deleting the word n Complatnt!
and inserting the same before the word cRenl.eutD,

CLAUSD 26
THAT, Clause 26 be amended as follows:

(i) By inserring the following marginal heading

n Threshold matrix and segregatlon of responsiblllties"

20



(ii) In sub-clause (3) bi' inserting the following new subsections

(b) and (c).

26(3)(b) procurement shall be undertq.ken bg a procurlng

entitg ds per the threshold matrix as sef, out in the

regulatlons.

26(3[cl procurement lnitlatl.on, processing and receiPt

of goods, uorks and setttices shall be handled by

dtffer ent ofJlc e r s re sp e ctiuelg.

(iii)By deleing subsection 26(5) and inserting the following new

subsection in place thereof.

26(5) The tender commlttee sho,ll be ds prescrlbed qnd

shall be comtrtosed, of not less tho;n flte mem,bers. The

secretary to the tender committee shall be the
procurement professionql heading the procurement

unlt.

(iv) In subsection 26(10l by deleting the word "estqhllsh' and

insert the following words:

ufacllttate the establlshment of u

CLAUSD 27
THAT, Clause 27 be amended by inserting the following new

subsections (2)r(3f and (4f after subsection (1) and renumbering

the subsequent sections accordingly.

27(2) Contractors, suppllers and consultants shall cotnplg
u.tith all the prouisions of thls Act and the regulatlons.u
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273) The Accountlng OfJicer mag use the Procurement unlt
and tender committee of another praauring entitg which shall
cqrry out the procurement ln accordance utith this Act and

regulatlons.

27(4) The Authoritg shall hque pouter to transfer the

procurlng responsibtlttg of a procuring entltg to o;nother

procurlng entltg or procurlng agent in the event of delag and

cz'st mag be prescrlbed.

CI.AUSE 28

THAT, Clause 28 be amended as follows:-

(i) By deleting subsection (lf and inserting the following new

subsection.

28(1) - "A procurlng entltg mf,g appolnt a procurement

agent on competltlae basis to carry out procttrement

proceedlngs on tts behalf as prescribed".

(ii) By inserting the following new subsection (31

28 (3) A procut{,ng agent shall be registered with h,tbltc
Procurement Oaerslght Authorttg and uthere the

procurlng agent ls und,ertaktng procurertent on behalf
of q procurement entltg, the procttring agent shall use

the proulslons of thts Act and regulatlons.

CI.AUSD 29

THAT Clause 29 be amended by inserting the following tlew

subsection (4)
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29(4) A procurlng entltg shall use standard tender

do cuments cs prescribe d.

CLAUSE 30

THAT, Clause 3O be amended as follows:

(i) By inserting the following marginal heading
nMo procurement at lnflated prlcesn

(ii) By inserting the following new subsections (31 and (a|

3O(3) Standard good.s, sendces and utorks uttth knoun

market prices shqll be procured at tlu preualling real

market prlce.

3O(4) Prtblic offl.ctals lnrnlaed ln trqnsactlons ln uhlch
standard goods, servlces and works are proqtred. at
unred:rcnahlg infTated prlces shall be requlred to pag t?

the procut-lng entltg for the loss resulttng from their
actlons, thls ls tn addttlon to other sanctlons ln thls Act

ond Regulatlons.

CI.AUSE 31

THAT, Clause 31 be amended by inserting the following new

subsection {71

3 U7) the procurlng entltles sho.ll be xpected to use creatlue
qpproaches such as deslgn and bulld 7n order to enhance

effictencg of the procurement process and proJect

lmplementatlon.
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CT.AUSE 35

THAT, clause 35 be amended by inserting the following words at

the end.

nand shall declare that he uill not engage ln ang

corntpt practlce,.

36
THAT, Clause 36(31 be amended by inserting the following words

at the end.

"Wlthin 74 dags of the request'.

CI.AUSE 39

THAT, CLAUSE 39 be amended as follows:-

(0 By deleting the marginal heading 4 parAlctpatlon ln
procuremettt" and inserting the following in place thereof:-

nPreference and. resento;tlon scheme, .

(ii) By deleting Clause 39 and insert the following new clause in

place thereof:-

3e(11
(al Candidates are allowed to participate in procurement

proceedings without discrimination except where

participation is limited in accordance with this Act and

the Regulations.

(bl In consideration of economic and social development

factors, the Minister shall prescribe preferences and or

reservations in public procurement and disposal.
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3.9121 Such preferences and reservations stated in sub-

section (1) (b) shall:

(af be rron-discriminatory in respect of the targeted groups;

{b} allou' competition among eiigible;

(cf be monitored and evaluated.

39{3f The preferences and reservations shall apply to:-

(i) Candidates such as disadvantaged groups, Micro, Small

and Meclium Enterprises;

(iil Works, services and goods or any combination thereof;

{iiif Identified regions; and

(iv) Any other as may be prescribed.

(iii) By inserting the following new subsections (41' (51 and (6f

39(41 A procuring entity shall, when processing

procurement, comply with the provisions of this Act and the

Regulations in respect of preferences and reservations.

39(5)(af To qualify for a specific preference or reservation, a

candidate shall provide evidence of eligibility.

39(5lpl The authority shall maintain an up to date register

of contractors in works, goods and services or any

combination in order to be cognizant at all times of the work

load and performance record of contractors.

39(61 The preferences and reservations shall apply as

follows:

{al Exclusive Preference to the nationals of Kenya is

given where the following conditions are met:
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(i) the funding is LOOoto from the Government of

Keny' and/or a Kenyan bod-v*

(i0 the amounts are belorv the prescribed threshold.

{bl Margin of preference

(i) the procuring entitv may grant a margin of

preference as prescribed in the evaluation of bids

to candidates offering goods manufactured,

mineci, extracted and grown in Kenya.

(ii) for works, goods and services, a preference may

be applied depending on the percentage of

shareholding of tJ:e locals on a graduating scale

as prescribed.

CI,AUSE 43

THAT, Clause 43(61(bl be amended by deleting the word nspottseo

and inserting the same at the end.

CI,AUSE 44

TIIAT, Clause 44l2llcl be amended by inserting the following

sentence at the end.

uproulded that the dlsclosure to o;tt applilcant seeklng a

reulew under Part W as aforesald shall constltttte onlg the

sulmnta;ry referred to ln sectlon 45(2)(e)'.

cLA 45
THAT, Clause 45 be amended by inserting the following new

subsection (6f.
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45(6) - A procurtng entltg shall mo;intain q. ProPer filing
sgstem utith clear links betuteen procurement and

expendltttre tlles.

CI,AUSE 47

THAT, Clause 47lbl be deleted and insert the following new

subsection in place thereof.

44b) contract aariatlons shall be on thc bqsts of prlce

vt:lriatlon, quantitg tto;rlatlon for goods, utorks and serulces Grr

prescrlbed.

CI.AUSE 48

THAT, Clause 4a be amended by inserting the following new

subsection (b) and renumbering accordingly.

48(b) The interest rates to be patd under paragraPh (a) shall

be in accordance utlth preualllng corrrtmerclal bo;nk rate.

CI.AUSE 49

THAT Clause 49121 be deleted since the word *contractor' is

already defined and renumber accordingly.

CI.AUSD 54

THAT, Clause 5,4121be amended by deleting all the words from the

words *the lnultatlono to the end and inserting the following

words

"the procuring entitg shqll adaertise qt least tuice in q

neuspqper of general natlonwlde circulatlon uthich has been
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regularlg published for at least 2 gears before the date of
issue of the aduertisement and if the procurl.ng entltg has a

website, on its utebsite and, posted, at ang consplcuous place

reserued. for this purpase ln the premises o.;t the procuring

entitg as certtfied bg the head of the Procurement unit".

CI.AUSE 60

THAT, Clause 6O(5lF) be amended b-v inserting the follo"r'ing

words after the word "tendef .

uexcept where not appltcable aE m.ag be prescrlbed.o

CLAUSE 74

THAT, Clause 74 be amended by deleting subsection Ta$l and

renumber accordingly

CI.AUSD 75

THAT, Clause 75{b} be deieted and renun'iber accordingly.

CI.AUSD 92

THAT, Clause 92(31be amended by renumbering correctly

CI.AUSE 93

THAT Clause be amended as follows:-

(i) In subsection 93(1) by deleting the word nperson" and

inserting the word "candidate" in place thereof.

(ii) In subsection 93(bl by deleting'33' and inserting'36" in
place thereof.

(iii) In subsectiou 93(21 (c) by deleting u63,n and inserting

"68" in place thereof.
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CI.AUSE 94

THAT, Clause 94 be amencied by deleting subsection 94(1) and

inserting the foliowing new subsection.

94(1) upon receiulng a request for a reuleut under Sectlon 93

the secretary to the Reuiew Boqrd shatl notifg the procuring

entltg of the pending retleut and the suspenslon of the
procurement proceedlngs ln such cL lrto;rrner as prescribed.

CI.AUSE 97

THAT, Clause 97 be amended bv inserting the following new

subsectiot 97121 and renumbering accordingly

97121 In no case shall any appeal stay or delay the
procurenent process beyond the stipulated time in this Act

and regulations.

CI.AUSE 7OO

THAT, Clause lOO be amended as foilows:-

(i) In subsection (11 by inserting the following words at the

end-
*nntess aJudtcial reuleut comrrtences ulthln fourteen
d.ags from the date of the Reuleut Board declslon.'

(ii) In subsection (3), by deleting the words "procurlng entltgD

appearing cn both the first and third lines and inserting the

words "partg to the reulett and "szch parAgn respectively.

(ii) By inserting the following new subsection {4}

lOO t4) If, a Judtctal retleut is not declared bg the High
Court u.tithin 30 dags from the date of filing, the
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cL$usE_tro1

decision of the Retlew Board shall take effect. The Htgh

Court mag grant damages once the case is determined.

THAT, Clause 7O4 be amended by deleting subsection (bf and

renumberin g accordingly.

CI.AUSE 7O5

THAT, Clause 1O5 be amended as follows:

(i) in subsection 1o5(df by inserting the marginal heading u200gn.

(ii) By inserting the following new subsection (df.

105(1) (d) prepare q summary of the investlgator's Jlndlngs
qnd recommendattons and glae q copg of the summary to the
procurlng entltg and to the Kenga Antl-Corntptlon
Commission established under the Antl-Cort'ttption and,

Economic Crlmes Act 2OO3.

CI.AUSE 172

THAT, Clause 112 be amended by substituting the word ofrom,

with the word aagalnst'and by deleting the word "thlrtgn and

inserting the word "four-teen'in place thereof.

CI.AUSD 723

THAT, Clause 123 be amended by deleting 'thirty' and inserting
*fourteen'
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CI.AUSE 127

THAT, Clause Lz7lLl .:e amended by inser':ing lhe w,:rd "in" after

the word nutlth" and substituting the word "to"with the rvord "of
all appearing on lhe tlrird line.

CI.AUSE 128

THAT, Clause lza be amended by inserting the following new

subsection (2).

128(2) The dlsposal commlttee shall meet uithln the

prescribed time to repor-t on the ltem's and subJect to a

technlcal report, recommend the best method of dlsposal

CI,AUSE 129

TIIAT Clause 129 be amended bg inserting the follouing new

subsection 3(e).

129(3)(e) Trade-in

CI.AUSE 733

THAT, Clause 133 be amended as follows:

(i) In subsection (41, by inserting the following words after the

word "audlto
nbg the Controller o;nd Audltor Cieneral or hls appolntee"

(ii) In subsection (51, by inserting the following new sections

(e) Administration Police

(f) Kenya Wildlife Service

(h) Any other institution as prescribed
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CLIIUSD 134

THAT, Clause 134 be amended as follows:-

(i) In subsection {1), by cieleting the words "three gearsu and

insert |he words "once annuallg".

(ii) In subsection (4), by deleting the words oln the

regulatlons".

CI.AUSE 14O

THAT, Clause 14O be amended as follows;

(i) By substituting the word "maY" appearing on the first line
with the word "shall'.

(ii) In subsection (d) b"v deleting the words nslngle members
oru.

SCHEDULES

THIRD SCHEDULE

(i) The marginal heading be amended by substituting

2OOg I 2OO4 with 2OOS I 2o,o,6.

(ii) In section 16, by deleting the year 2OOgl2OO4 and inserting

20,0,5120,O6 in place thereof.

FOURTH SCHEDULE

Be amended in section 4 by deleting the year 2OO4 and inserting

2OOS in place thereof.

TITLE

THAT, the title be ar:rended by inserting following wcrds:-
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! " the word "efficieut" after :he tvord *for, and the word *assetsrt

after the word "stores"

6,0 CONCLUSION

The committee recommends that the House adopts its Report on
the Public Procurement & Disposal Bill, 200s. Mr. speaker Sir,
may I take this opportunir-v* to thank all Members and the

committee for their input and valuable contributions during the

deliberations on the Bill.

o

Hon. Mutahi Kagwe, MP
Ghairm?h- Departmental Gommittee on
Finance. Trade. Tourism and Planninq

Date. . . . . . . . . . . . . r . . . . . . . . . . . . .


