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CHAIRPERSON'S FOREWORD

This repo( contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
con$ideration of the Statute Law (Miscellaneous Amendments) BiIl (National Assembly Bill No. 67 of
2023) which was published on 30th October 2023.

The Bill seeks to make various amendments 10 the following nine (9) statutes-

I The Copyright Act (No. l2 of2001)
2 The Judicial Service Act (No. I of20l l)
3 The Scrap Metal Act (I.,lo.l of 2015)
4 The National Employment Authority Act (No. 3 of 2016)
5 The Fisheries Management and Development Act (No. 35 of 2016)
6 The Energy Act (No. I of20l9)
7 The Parliamentary Service Act (No. 22 of 2019)
8 The Public Private Partnerships Act (No. 12 of 2021)
9 The Children's Act (No. 29 of2022)

The introduction of the Bilt is in keeping with the practice of making minor amendments which do no.
merit the publication olseparate Bills. The Bill was read for a First Time in the House on l5'h Novembe^
2023 and pursuant to Standing Order 127(l) committed to respective eight (8) Departmental
Committees of the National Assembly for consideration as follows:

Repott of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Statute Law

(Miscellaneous Amendments) Bill (Nalional Assembry Bi No, 67 of 2023)
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In compliance with Articte I I 8(b) of the Constitution and Standing Order 127(3), the Committee placed

an advertisement in the print media on Irriday l7'h November, 2023 inviting the public to submit
memoranda by way of written statements on the Bill.

ln addition. the Committee vide letter Ret. No. NA/DDC/JLAC 12023/148 dated 30th November, 2023

invited key stakeholders to submit views on the Bill and attend a public pa(icipation lbrum on 1'uesday

5th December 2023. The memoranda were to be received on or before Thursday 30tr' November 2023 at

5.00 pm (East African Time). By the close olthe submission deadline. the Committee had received three

memoranda.

The Parliamentary Service Commission, the JSC and the SRC gave their views on the Bill which the

Committee considered in the preparation of this report.

While considering the provisions ol the Bill relating to the Judicial Service Act, 201I and the

Parliamentary Service Act. 2019, the Committce observed that l'hat the Parliamentary Service
Commission and the Judicial Service Commission are conslitutional bodies anchored mandaled to
perfbrm funclions necessary fbr the well-being of the members and stalI of Parliament; and reviewing
conditions of service oijudges, j udicial oflccrs and staffolthe Judiciary. respectively. The proposals in
the Bitl seek to lurther prescribe guidelines through legislation on how the two Comrnissions discharge
their crucial mandate.

The Committee is grateful to the Offices o1'the Speaker and Clerk of the National Assembly lbr the

logistical and technical support accorded to it during its consideration ol'the Bill.'fhe Committee lurther
wishes to thank the Parliamenlary Service Commission, JSC and the SRC for subrnitting memoranda on

the Bill. Finally, I wish to express my appreciation to the Honourable Members of the Committee and

the Committee Secretariat u'ho madc useful contributions towards the preparation and production of this

report.

On behall'of the Departmental Committee on Justice and Legal Aflairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasanl privilege and honour to presenl to this Ilouse the Report ofthe
Committee on its Considcration of the Statute Law (Miscellaneous Amendments) Bill (National
Assembly Bill No 67 oJ 2023)

It is my pleasure to report that the Committee has considered the Statute Law (Miscellaneous

Amendments) Bill (National Assentbly Bill No. 67 o/ 2023) and have the honour to report back to the

National Assembly with the recommendation that thc House approvcs the provisions in the Bill relating

to the Judicial Service Act, 201 I and the Parliamentary Service Act, 2019 without amendment.

Hon. Murugara George Gitonga, MP
Chairnerson. I)epa rtmental Committ n Jus epal Affairs

Report of the Departmental Committee on Justice and Legal Affairs on lhe Consideration of the Statute Law

(Miscellaneous Amendments) lrill (Natiorrnl Assenrbh' Bill No. 67 oJ 2023)
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CHAPTER ONE

I PREFACE

l.l Establishment of the Committee

The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Stending Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i To mt'eslryate, inquire inlo, and reporl on all matters reloting lo lhe mandale,

munugenrcnl, acln'ilrcs. admtnislralion, operalrcns and esltmoles o/ the assrgned

mm rsl nes and depurlme nls.

ii To studl' lhe programmc and pohcl' objeclrves oJ mtntslries and depurlments and thc

e/Jcclrveness o/ the implementation,

ut To, on a quarlerly busts. monlor and reporl on lhe implemenlulnn ofthe nol,onal hudge.

in respccl o/ ts mandale,

/r' To sludy and rcr'rcwull legtslalrcn reJerred to rl,

l To slud)', assess and analyse the relaltve success o/ the miruslnes und departmenls us

neasn'ed h1, lhe results obtained us cotnpurcd vith lhcrr stated objectivs.

vt To rnveslrgate and rnqnra inlo ull matters relatmg lo lhe dssigned ntinrslries and

departntenls as tlrc)'ma-t'deem necessary, and us nruy be re.ferred to them b1,the House,

|ii To t'el and raport on all oppotnlmcnls wherc lhe ('onst utnn or uny law requtres lhe

Nalional Asscntbll' lo upprore, otcepl thosc under Stondmg Order 201 (Comm lee on

Appomtments),

viii To examtne treutrcs. ugreentents ond conrenlions,

/fr To nnke reporls and rec'onmendolnns lo lhe Housc as often us possthle. mcludin

rccontme ndations of progtse d legislatrcn,

x. To consider reports of Contnussions and Independent Offices submitted lo the House

pursuunl to lhe prot'tstons oJ-Arttcle 254 o/ the Consl ulon, and

r To examme on),queslnns raised b1'ltlembers on a ,noller v' hin ils mondote

Rcpor( of thc Depertmcntel Committcc on Jusaicc rnd Lcgel Affrrrs on lhe Considcration of thc Stetutc Lerr

(Misccllancous Amcndmcnts) Bill (Nolionol Assentbu Bi No. 67 o12023)
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1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-comrption;

f1 Correctional services:

g) Community service orders and witness protection;

h) Constitutional Alfairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political parties; and

m) The State Law Office' including insolvency, law reform, public trusteeship, maniages and

legal education.

3. In executing its mandate, the Committee oversights the lollowing Ministries, Departments and

Agencies:

a) State Department of Conectional Services;

b) State Law Office and Department ofJustice;

c) The Judiciary;

d) Judiciat Service Commission:

e) Office of the Director of Public Prosecutions;

f) Ethics and Anti-Comrption Commission;

g) Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office of the Registrar of Political Parties;

j) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

r National Assembly Standing Orders, 6'h Edition.

Report of the Departmental Committee on Justice and Legal Affairs on the Consider8tion of the Statule Law

(Miscellaneous Amendments) Bill (National Assembl;, Bill No. 67 oI2023)

Page 8 ol27



l) Kenya Law Reform Commission; and

m) Council of Legal Education.

Report of the Departmental Committee orl Justice and Legal Affairs on the Consideration of the Statute Law

(Miscellamous Amendments) Bill (Notionol Assenbll, Bill No. 67 oJ 2023)
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1.3 Committee Membership

4. The Committee was constituted by the House on 27th October,2022 and comprises the following

Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constituency
UDA Partv

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Members

Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Parfy

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency
ODM Party

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
UDA Party

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Partv

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Party

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Partv

Hon. Aden Daud, EBS, MP
Wajir East Constituency
Jubilee Partv

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)
Jubilee Party

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenya

Report of the Departme[tal Committee on Justice and Legal Affairs on the Colsideration of the Statute Law

(Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of 2023)
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1.4 Committee Secretariat

5. The Commiuee is well-resourced and facilitated by the lollowing staff:

Mr. Douglas Katho
Clerk Assistant I /Head of Secretariat

Mr. Ronald Walala
Senior Legal Counsel

Mr. Stanley Lagat
Senior Serjeant-At-Arms

Ms. Winnie Kiziah
Media Relations Officer II

Mr. Omar Abdirahim
Fiscal Analyst II

Ms. Jael Ayiego
CIerk Assistant III

Mr. Abdikafar Abdi
Clerk Assistant III

Mr. Alvin Ochieng'
Research Officer III

Ms. Vivienne Ogega
Research Officer III

Ms. Faith Jully
Public Communication Officer III

Mr. Antony Kariuki
Serjeant-At-Arms

Ms. Fridah Ngari
Media Relations Officer III

Mr. Peter Mutethia
Audio Office r III

Mr. Alex Amwatta
Hansard Reporter III

Mr. Silas Opanga
Hansard Reporter III

Report of the Departmental Committee on Justice and Legal Affairs on the Co[sideration of the Statute Law

(Miscellanoous Amendments) Bill (National Assembly Bill No. 67 oJ 2023)
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CHAPTER TWO

2 OVERVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL

(NATIONAL ASSEMBLY BILL NO. 67 OF 2023)

2.1 Background

6. The Bitl which is sponsored by the Lcader of the Majority Party, the [{on. Kimani

Ichung'wah. MGH, MP. was published on 30tr' October 2023 and read a First 'fime in the

House on l5'h November 2023 [t was lhereafier committed to various Departmental

Committees with the Departmental Committer: on Justice and I-egal Afiairs as the lead

Committee in line with the provisions of Standing Order I 27 (3 ).

2.2 Summary of Legal Provisions

7. The Statute Law (Miscellaneous Amendments) Bill seeks to amend various provisions of the

law including those in two (2) statutes f'alling under the mandate ol'the Justice and egal

Aflairs Committee. The Bill seeks to

a) amend sections 3,5. and l8 of the Parliamentarl' Service Act, 2019 (No.22 of

20t9) to speci$' the nature of the lurther lunctions that may be performed by the

Parliamentary Scrvice Commission, as provided lbr in Article 127 (6)(e) and Article

252( I Xd) of the Constitution. These include reviewing and determining

reimbursement rates for travel by nrotor vehicle lbr Members and the rates of

reimbursement lor daill' subsistence costs expended by Members and stalT ol'

Parliament in perlbrnring their duties.

b) amend scction l3 of the Judicial Sen'ice Act, 201I (No' I of 201l) to provide fbr

the lacilitative mandate of the Judicial Service Commission under Articles 172(l)(b)

and 252(l )(d) of the Constitution. J'he amendmenls allow the Commission to review

and detennine the nature ol'transport lacilitation and the rates of reimbursement of

the daily subsistence costs cxpended b1'judges, judicial officers. and judiciary staff

in perlbrn.ring lheir duties.

Report of thc Departmcntal Committee on Justice and Legal Affairs on the Consideration of the Statute La\r

(Miscellaneous AmeDdments) Bill (Nolionol Assenfill' Bill No. 67 ttf 2023)
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legal Framework on Public Participation

9. Article I l8 ( I )(b) ol'the Constitulion provides that:

''l'urliuntent shull ./itcilituta publit participution and invtllctncnt in lhe lagislativ antl

olher business of'l'urliamant und ils ()onrntittecs. "

10. The National Assenrbly Standing Order 127 (3) and (3A) slipulates that:

" (3) The Depurlmentul ('omntittee to which o Bill is committed shall facilitate public

participalion on the Bill through un uppropriatc nrcchani.snt inc'luding-

(a) inviting subntission of memoranda;

(b) holtlirtg public heorings;

(c) consulling ralat'ttnt stakeltolders in u sccksr: und

(d) cotlsulling erperts on lachtliL'al suhjccts.

(3A) The Depurlnrcnlul ('onmittae shall luka into account tha yiey s und

rcconnrcndutions o/ tha public under purugraph (3) in ils report lo the ltouse."

3.2 Memoranda received on the Bill

I l. Pursuant to the aforenlentioncd provisions of law, the Commiltec placed an advertisenlenl in

the print media on Irriday l7'h November 2023 inviting the public to submit memoranda by

way of written statements on the []ill. Further, the Cornmittee vide lettcrs Rel'. No.

_ NA/DD('/.1LACi2023/l19 dated _301h November, 2023 invited key stakeholders

to submit views on the Bill and attend public participation lorums on Tuesday 5rh l)ecentber

2023.

12. To this cnd, the Committce received three memoranda tionr the l)arliamcnlary Service

Conrmission, the .lSC and the SRC. The mcrnoranda are annexcd 1o this report as Annexure

7.

13. During the public participation lorunr on I'ucsday 5rh December 2023. the Parlianrentary

Service Commission. the JSC and the SRC appcared belbre the Committec and subnritted

their views.

14. Thc Committce rcccived Mcmoranda from the l)arliamentary Service Comrnission and lhe

JSC which were largely in agreernenl rvith the proposals rel-errcd lo the Committee. I lorvever,

Report of the Departmcrtal Committce on Justicc and Legal Affairs on the Co[sidcration of thc Statute Lat]

(Misccllane ous Anrendmcrts) Bill (Notiontl Asscnhl.y Bill No. 67 of 202-l)
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thc Conlmittec received reservations and proposals liom thc SRC relating to the proposed

amendments to the lbllowing two (2) Acts of Parliament. They submitted as lbllows:

Parliamentary Sen'ice Act, 2019

15. '[he Parliamentary Servicc Commission supported lhe proposal by stating:

a) That with respect to the decisions ofthe SRC on mileage. the SRC departed liom the

proposals of the l)arliarnentary Service Commission thus the proposed amendments

in the Bill are necessary to clarily the Parliamentary Service Commission's mandate

vis-?r-vis that of the SRC.

b) ]-hat Article 230(4) ol'the Constitution on the mandate oISRC nrust be read together

with Articlc 127(6) on the role of the Parliamentary Service Commission to ensure

the cft'ective and efficient functioning ol' Parliament to perform the lunctions

necessary lbr the wellbeing of members and stalT ol Parliament which it is

rcsponsible fbr.

c) l'hat in linc with Arlicle 127(6)(c)(ii) olthe Constitution, the proposal shall empower

the Commission to provide services and lacilities crucial Io the eflicient and

ellbctive functioning of Parliament necessary lbr the well-being of the members and

staff of Parliament.

d) 1'hat the proposal is lundamental in resolving the constant conflicl on the

constitutional mandate ol'the Parliamentary Service Commission and the SRC.

Moreover. the proposal. il'enacted, will prevent unnecessary perennial liligation and

unlbunded audit querics.

c) 'fhat the proposal is prcn,ised on the llnding ol the Suprenre Court in the case of

Muthuuri & 4 Others v Natiottol Police Service Commission & 2 Others (Petition

15 (E022) of202l) [20231 KESC 52 (KLR) (Civ) (23 June 2023) (Judgmenl) where

it was hcld that:

"[82J Whercas Arricle 230(J)(b) integft ed the SRC kin the detcrntinotion oJ

mattcr:; reloling to re,nunerution and henefits ol puhlic ollicers, lhis prorision

must be reod alongside other provisio,rs of the Conslitution svhich confer power

lo some of lhe Chapter Fifteen comntissions lo review and make

recomntendations o,t the contlitions of service of public ofJicers under lhem.

Report of the Departmental Committce on Justice and Lcgal Affairs otl the Consideration of thc Statute La$

(Miscellaneous Amcndments) lrill (Ndionul Assemhll' Bill No. 67 of 2023)
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For inl;lance. Article 231(2)(g) empowers the Public Sert,ice Commission (PSC)

lo, "reviev, and make recommendations lo lhe nqtionol government in respect oJ'

conditions of service, code of conduct and qualifications of officers in the public

service " v'ith lhe exception of State fficers, an o./fice of high commissioner.

ambas.sculor or other diplomatic or consular representotive of the Republic. The

Article also does nol apply to an olfice or position that is subject to the

Parliamentary Service Commission, Judicial Service Commission (JSC),

Teachers Service Commis.tion (TSC) and NPSC. See Arricle 231(3).

[83] Likewise, Article 172(l)(b) empowers JSC ro "revieu, and make

recommendations on the corulitions of'service" of the staff of the Judiciary. The

.ISC is equally granted the power to revieu' and make recommendations on lhe

condilions oJ service o./ judges, except lhose terms and conditions that relote to

their remuneration. In other u,ords, lhe JSC is ar liberty and exercises .freedom lo

determine ond reviet' the condilions ofservice oJ the sralf o.f the Judiciary.

[81] A reading of the PSC Act and the Judicial Seryice Act also shou's that in

reviewing and making recommendolions on lhose conditions of service

consultation with SRC is not mandalory.

t85l Contpared to the role SRC plctys in the ./bregoing fii'o commissions.

Section l0 oJ'the NPSC Act provides specifically .for the role oJ SRC in the

NPSC 's .functions as lbllows:

(l) In addition to the.functions of the (lommission under Article 216(3)

of the Conslitution, the Commission shall-
(a) on the recommendation of lhe lnspecbr-General

develop and keep under reyiev, all matters relating

to humon resources policies o/ members oJ the

Sert'ice:

(b) with the aA'ice of the Salaries and Remuneration

Commission determinc lhe appropriate

remuneration ond benefits Jitr the Service and sto.ff

of the Commission:

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Statute Law

(Miscollaneous Amendments) Bill (Notional Asserubly Bill No.67 of 2023)
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t86l In this regord, the ('ourt of Appeal correctll' ohserved that the NPSC Act

had speci/ically becn amendad in 2011 to include tha role oI SRC in the.lunclions

of the NPSL'. Front u reading of Seclion l0(l)(b) ibrasaid. thc 2"d Respondenl

cun detarmine lhc appropriste remunerution and hane/its for lhe National Polic'e

Service only v,ith the advise d.the SRL'. Thc 2"d Respondenl cunnol by any mcans.

us the appellanls suggesl. proceed to delennine the bene.fits o/'graduate police

conslablcs v'ithout lhe advice o/'rhe SR('. lts role is marulattny and musl be

obtainecl prior to laking ans, oction thul requircs that advice. The aclt'ice is

binding in terms ol Article 259( I l) d'the ('onstitution rhich direcls thor:

"(ll) l/ a ./unction or pov'er conJ'errcd on a person under lhis

('onstitution is exercisable by the parson only on the udric'e or

recommendalion, with the approvul or consenl of, or on constthalion v'ith,

onother pcrson, the ./unction may be per/brnted or lhe pou,er exercised

only on that advice, reutntmendulion. with thut opprot'al or consenl, or

aliar that c'onsultation except to the exlenl that this Constitution provides

olhcntise.'

0 l'hat the atbrementioned findings of the Supreme Court are in landem with the

previous decision ol' lhe Supreme Courl in Reference 3 of 2019; Council of

Governors & 47 Others v Attomey General & 3 Olhers (Inlerested Parlies); Kaliba

Institute & 2 Others (Amicus Curiae) [20201 eKLR that where the Constitution

requires that rvhere a person makes recommendations. such recommendations are

necessary and significant but not binding. Particularly, the Supreme Court held as

lbllows:

" [60] Taking all these into accounl. il is our considered opinion lhat the

rccomntendul ions by the Comtnission on Revenue Allocotion are nol

hinding upon either lhe Natittnul Assembll'. or lhe Senole. llhul the tvo

Iktuses cunrutl do hoverer is lo ignorc or casttally deal witlt such

rccommendulions. To hold olherv,i:te, u'ould elevole lhe CornmL'sion

ahow Pto'liumenl in lhe legislutit'c chain. Illc there./bre (tgree v'ilh bolh

the Speakcr o/ the Nutional A.s.scmbll' and lhe Lav' sociery' in theit'

submission lo the e//'acl lhut, it cttuld nol huve been lha inlention of the
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makers ol lhe Constilution lo supplonl the legislative authorily of

Porliamenl in motlers Finance, hy estublishing thc Commission on

Revenue Allocation.

[61] By the same loken, v'e a//irm as correct stotemenl of the law

ragarding lhis issue, lhe pronouncement by lhe High Court in ils dccision,

ln the Matter of the 17 County Assemblies and Others: Petition No. 36.1 oJ'

2011. Faced by the question os to v,hclher the recommcndations

udtlressetl to ull the 17 County Assemblies und Counll' Executiras. b1,the

('ommission on Reyenuc Albcation werc hinding upon the .lbrnrcr,

l,cnuola,l, (as he then u'as) haring extensivcly considered lhe applic'able

Iutr on the suhiect nuttar. rerulerad himsel/ thu"'at purugraph 53;

''...lha I't Rcsponclent (('ommissbn on Revenue Allocation) is the

bod;, thurged wilh the rcsponsibility ty' making rccomnrcndulions

inter alia to lhe Senule. lhe Natktnul AssemhlS,, thc Nalional

Exec'utive. ('ounty Assemblics and ('ounty llxaculives on lha basi.s

:;:;::;:l:'!:i,'::,':i,!:i!:,':,:::;i.iii:,
biruling on ull tha orgons to which thcy ure muda. "

g) 'that the Supreme Court lurther reiterated as lbllows:

"The imstort ofthese provisions (Arliclc 218(2)) is thut o recommendation made

by the l' Respondent to the Scnute is not binding but./br good orcler reusons.for a

deviation nmst be git'en. "

h) 'l'hat based on the decision ol' the Suprcme Court in Muthuuri & 4 Others v

National Police Service Comnission & 2 Olhers, Arliclc 230(4) of the Constitution

does not apply to a position thal is subject to the Parliarnentary Service Commission.

i) 1'hat the provisions of legislation are critical in setting out the manner in which

constitutional bodies rnay discharge their constitutional functions and statutory

provisions are critical in determining the mandate ol'each indepe ndent Commission.

It also noted that it is imperative for Parliament to enact legislation to actualize

Article 127(6) ol' the Constitulion to saf'eguard the Parliamentary Service
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Commission's mandate and stop lurther encroachment into its constitutional

iunctions and mandate by the SRC and any other constitutional Commissions.

j) That as the body tasked wilh providing MPs with adequate lacilities to travel to and

Iiom the constituencies or county olllces to the national Parliament in Nairobi, it

must ensure that MPs are able to perlorm their dual roles of representation and

legislation accordingly.

k) That the proposal seeks to resolve the protracted disputes between PSC and the SRC.

It noted that in 2017 , PSC moved to court in Judicial Review Application No. 686 of

2017 Parliamenlort .Service Commission v Salaries Remuneration Commissron

where the High Court agreed with the Parliamentary Service Commission's position

and quashed lhe Gazette Notice on reviewed remuneration and beneflts of State

officers by SRC.

l) It further, submitted that the Parliamentary Service Commission was sued in two

High Court Constitutional Petitions including the High Court Petition 208 of 2019;

Salaries ond Remuneration v Parliomentary Service Commission & Others and

lhe High Court Petilion 185 of 2019; Okiyt Omtatah v Parliomentary Service

Commission & 422 Olhers on the matter of payment of'house allowance to MPs.

These matters were consolidated and a dccision reached hence the filing of a Cross

Petition by the Parlianrentary Service Commission seeking that the court upholds

that the Parliamenlary Service Commission is the body responsible fbr providing

services and facilities to ensure the effective and elllcient f-unctioning of Parliament

and perlbrming thc functions necessary lbr thc wellbeing of members and stalf of

Parliament. The I ligh Court dismissed the Cross Petition and the matter is now

pending beiore the Court of'Appeal. [t was the view of the Parliamentary Service

Commission that the outcome of the appcal could have a bearing on the proposed

amendments in thc Bill in so lar as it will sct the beacons of what constitutes services

and l'acilities in Article 127(6) ol the Constitution.

m)'fhal there is currently a Petition liled in the Constitutional and Human Rights

Division by Mr. Peter Mwangi Cachuiri (HCCHRPET/8304/2023; Peter Mwongi

Gochuiri v Attontey Generol & Salaries and Remuneralion Comnission) against

the SRC challenging the SRC's decision to do away with the taxable allowance for
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purchase of motor vehicles fbr judges on the basis that denying judges a car grant

threatens the independence olthe Judiciary as provided for under Article 160 olthe

Constitution.

n) That at its 3 I l'h meeting held on I lth September 2023. while considering matters

arising lionr the implementation of the Parliamentary Service Commission's

conrmunication b the SRC regarding outstanding matters relating to remuneration

and benellts of'State olllcers in Parliament. the Commission noted that above case

involving the JSC ovcr similar matters to the issues belween the SRC and the

Parliamcntary Service Commission. I{ence, it was the view ol'the Parliamentary

Service Commission that the JSC has faced similar challcnges and thus proposed that

the proposed amendments to the Judicial Service Act. 201I be approved to allow the

JSC to rcview and determine the nature of transport fhcilitation and the rates ol'

reimbursement of'daily subsistence cosls cxpended by judges, judicial ol'licers and

stall-ofthe Judiciary in the perlbrrnance ol'1heir duties.

16. The SRC submitted that to thc extent that thc proposal seeks to vest additional lunctions to

thc Parliamentary Service Commission as provided fbr under Article 127 of the Constitution,

thc proposed amendments are in violation ol' thc Constitution as they expand the

Parliamentary Service Comrnission's mandate beyond that which is outlined in the

Constitution.

17. ln tight ol' its observations above. the SRC proposed the delction of the proposed

amendmenls to section l8 ofthe Parliamentary Service Act. 2019.

Committee Rcsolution

I 8. 'I'hc Conrmittee agreed with the views of the Parliamentary Service Commission.

Judicial Service Act, 201 I

19. The JSC supported the proposal by submitting as lbllou's:

a) 1'hat pursuant to Article I 72 ol'the Constitution the core mandate ol'the JSC is to

promotc and lacilitate thc independence and accountability ol'the Judiciary as

well as the clllcicnt, el'foctivc and transparent administration ol' justice.

Furtircrmorc. JSC noted thal Article 160 provides lor thc independence of the

.ludiciarv.
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b) That the integrity, independencc and impartiality of the.ludiciary arc protected in

the Constitution to facilitate l'air and el}'ective access to justice and lbr the

prolection ofhuman rights for all.

c) That the remuneration and benefits enjoyed by judges, judicial offlcers and

judicial stalT is a key ingredient of the independencc of the Judiciary and should

thercfore be determined in a manner that sai-eguards that independcnce. It is tbr

this reason that Constitution required that the remuneration and benelits payable

to a judgc shall be a charge on the Consolidated Fund that may not be varied to

the disadvantage ol a judge.

d) That it is the praclice globally that judicial compensation is subjcct to certain

unique requiremenls that do not apply with respect to others paid tiom the public

purse. For instance, the Supremc Court of Canada in Reference re Remuneration

of Judges of the Provincial Court (P.E.I), fi99! 3 S. C.R. J recommended that

to avoid the possibilitl, of. or the appearance of, political interference through

economic manipulation o1'the Judiciary. a body. such as a commission, must be

interposed belween the Judiciary and other branches of government. 'l'he

oonstilutional lirnctions ol' this body would be to depoliticize the process of

determining changes to judicial remuneration.

e) That the IJS Cupreme Court in United Stotes v ll/ill,449 U.S. 200,217-18 (1980)

held that:

"[a] Jndiciury.fi'ce .from control hy lhe Ercculive and the Lcgislalure is

essential i/ there is u right to havc claims dacided by.iudges who are .fi'ee

.fiom potcnlial tlontination b1' other branches of goternnrcnl. '

l) That the [,rN Basic Principles on the Indcpendence ofthe Judiciary state that:

"Tha lernt oJ q/Jit'e o/ judges. lheir independencc, sacuril)', odeqttale

remuneralion, condilions of service, pen:sions und lhe age qf rclirement shall be

adequutely .sec'ured bS' law. "

g) Moreover, lhat the UNODC rccomnrends in its lmplcmentation Guide and

Evaluative Frarnework lbr Article I I ol'the UN Convention Against Conuption that

Stale Pa(ies should ensure through constilulional or legislative means that

"legislative or exccutive powers that may al)ect judges in their office, their
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remuneration. conditions ol service or their resources. shall not be used with the

object or consequence ofthreatening or bringing pressure upon a particular judges or

judges."

h) 'Ihat the loregoing is a justilication for the establishment ol the JSC with the

mandatc to saf'eguard thc independencc of the Judiciary.

20.'lhe SRC noted that the mandate of the JSC to make recommendations on conditions of

service expressly excludcs renruneration and benellls and therefbre. cannot be a basis for

introducing the proposed amendments. It added that in discharging its role, the SRC engages

the JSC and considers the proposals by the JSC.

21. In view of the lbregoing. the SRC proposed dcletion ofthe proposed new section l3A ofthe

Judicial Scrvicc Act. l0l L

Committee Obsen'ation

22.'fhe Committec agrccd with the views of the Judicial Service Commission

General submissions

23. The SRC noted that

(a) while Parliarnent is mandated by law to conl'cr additional powers and lunctions to the

Parlianrentary Service Comnrission and the JSC pursuant to Article 252(l)(d) oilhe
Constitution. Irurthcr. it noted that such additional powcrs and lunctions must be in
linc with the mandate of thc Conrmissions set out in the Constitution and ought to

take into account other provisions of the Constitution inler alia Article 230(4).

(b) the proposal is unconslitutional as it ousts SRC's mandate to deterrnine the transport

and daily subsistence benel'its lbr State olllcers in Parlianrent and the Judiciary
contran' to Article 230(4)(a) of the Constitution. [t was its view that transpo( and

daily subsistence allowances are benellts that accrue to Statc olllcers on account of
thcir enrployment and hence fall within the purview of SRC pursuant to Arlicle
230(4Xa ) ot' the Constilution.

(c) thc proposal, il'enacted. would be a brcach of Article 2(4) ol'the Conslitution on the

consistcncy ol' laws witlr the Constitution.

(d) the proposal negates the implementation of' its constitutional ntandale in Article
230(5Xa) to ensurc that the total public conrpensation bill is fiscally sustainablc. [t
added that the thal the public sector wage bill comprises basic salaries; remunerative

allowances such as house and commuter allor.vances; hardship, extraneous, domestic.

risk and lacilitativc allowances paid 1o meet expcnses incurred by ollicers in the
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course ofduty such as daily subsistence allowance. ln addition, the SRC stated that it
ensures that the rates tbr the albrementioned allowanccs are equitable.

(e) the proposal will erode the gains made towards harmonizing remuneration and

benefits ibr State offlcers as setting of comparable. equitable and harmonized

remuneration and benellts requires a centralized approach as provide in Article 230(4)

olthe Constitution. Moreover. it noted that the proposal would result in disparities in

the benellts among State and public olTicers across the public service contrary to

Article 230(5) of the Constitution.

24.'l'he SRC and the Kenya Public Financial Management Development Partners Group

opposed the proposal on the basis that the Constitution mandates the SRC to determine staff

remuneration and beneflts including allowances for all state officers including Members of

Parliament, the Judiciary and their stalll

25. Additionalty, the SRC and the Kenya Public Financial Management Development

Partners Group noted that the Constitution guards against conflict of interest in the

discharge of olficial duties including the dctermination of rentuneration and benefits.

Therefbre, the SRC stated thal the proposal contravenes Article 75( I ) of the Constitution as

the proposal would allow State officers to directly derive benefit in the dctermination of

transport and subsistence allowances.

26. The Kenya Public Financial Management Developmcnt Partners Group noted that-

(a) the proposal would raise the issue of conflict of interest as Parliament has the power

to take decisions with liscal impact but which ought to be based on assessment

provided by the National 'freasury or specialized bodies such as the SRC.

(b) the proposal is inconsistent with Article 230 (4) and (5) ofthe Constitution.

Committee Observation

27. l'he Committee disagreed with the views of the SRC and the Kcnya Public Financial

Management Development Partners Group.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

28. Upon reviewing the Bill and the submissions received, the Committee made the following

observations:

a) That the Parliamentary Service Commission and the JSC are constitutional bodies

anchored in Articles 127 and 172 respectively, of the Constitution mandated to

perlorm functions necessary for the well-being of the members and staff of

Parliament as well as review and make recommendations on the conditions of

service ofjudges, judicial officers and staff of the Judiciary. The proposal seeks to

further prescribe guidelines through legislation on how these commissions discharge

these duties.

b) That the courts have already pronounced themselves on the interpretation of Article

230(4) of the Constitution on duty of the SRC to set and regularly review the

remuneration and benel'its of all State officers and advise on the remuneration and

benefits of all other public officers. The Supreme Court, having found that Article

230(4) must be read alongside other provisions of the Constitution that provide for

the same power to the Parliamentary Service Commission and the JSC, the proposal

is merited. For instance, Articles 127(6)(e) and 172(lXb) of the Constitution.

c) That the proposal is timely and seeks to address the constant conflict between the

SRC; and the Parliamentary Service Commission and the JSC. Moreover, the

proposal, if enacted, will prevent unnecessary perennial litigation and unfounded

audit queries thal also occasion additional expenditure on the taxpayer.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

29. The Committee, having considered the Statute Law (Miscellaneous Amendments) Bill

(National Assembly No. 67 of 2023) recommends that the House approves the provisions

in the Bill relating to the Judicial Service Act,20ll and the Parliamcntary Service Act,

201 9 without amendmcnt.

SIGNED /,. J, DI
.., DATE

HON. GEORGE G NGA RU 4rd{, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Considcration and adoption ofthc rcports on Statute Larv (Misccllaneous

Amendmcnts) Ilill (National Asscmbly, Ilill No. 67 of 2023) and;
5. Statutc Larv (Misccllancous Anrcndmcnts) Bill No. 2 (National Asscmbly Ilill No.68

of2023)
6. Any Other Business
7. Adjournrrcnt/ Date ol tlie Next Mccting

MIN.NO/DC/JLACI2023/768: PIIELIMtNAII.IES

The meeting was called to order at ten minutes past twelve o'clock by the Chairperson followed
by a word ofprayer ltonr the Chairperson.

MtN.NO/DC/JL ACt2023/7 69 :

1'he agenda was dcl-crrcd.

MI N.NO/DC/,tL AC t2023 /7 7 0:

CONFIIIMATION OF MINI]TIiS

ADOPTION OF THE AGIlNDA

Thc agenda was atloptcd having been ploposcd by I lon. Makali John Okwisia, MP and secondcd
by Hon. Gichohi Kaguchia John Philp, MP

M I N. NO/DC/JLAC 12023 I 7'7 1 : CONSIDtrRATION AND ADOPTION OF THE
RBPOITT ON STATUTE LAW
(MISCtrLLANEOUS AMIINDMENTS) BILL
(NATIONAL ASSBMBLY BrLL NO. 67 OF
2023)

Committec Obscrvati on

Upon reviewing thc Bill and the submissions rcceived, the Committee n)adc the following
observations:

a) That the Palliamentary Service Commission and the JSC are constitutional bodics
anchored in Articles 127 and 172 respcctively, of the Constitution mandated to
perlbrnr firnctior.rs necessary lbr thc wcll-being ol the ntelnbers and staff of
Parliament as well as review and nrakc recommendations on the conditions of
service ol-judges, j udicial ofllccrs and stalT of the Judiciary. The proposal seeks to
f'urthel presclibe guidelines through lcgislation on ho\\, thcse commissions dischargc
thesc duties.

b) That thc coul'ts have already pronounced lhemselves on the interpretation of Alticle
230(4) ol'the Constitution on duty olthe SRC to set and regularly review the



remuneration and benefits ofall State officers and advise on the remuneration and

benefits ofall other public officers. The Supreme Court, having found that Article

230(4) must be read alongside other provisions ofthe constitution that provide for

the same power to the Parliamentary Service Commission and the JSC, the proposal

is merited. For instance, Articles 127(6)(e) and 172(l)(b) ofthe Constitution.

c) That the proposal is timely and seeks to address the constant conflict between the

SRC; and the Parliamentary Service Commission and the JSC. Moreover, the

proposal, ifenacted, will prevent unnecessary perennial litigation and unfounded

audit queries that also occasion additional expenditure on the taxpayer.

Committec Recommendation

The Committee, having considered the Statute Law (Miscellaneous Amendments) Bill (Notional

Assembly No. 67 of2023) recommends that the House approves the provisions in the Bill relating

to the Judicial Service Act,20l I and the Parliamentary Service Act,20l9 without amendment.

MIN. NO/DC/JLACI2O23I772: CONSIDERATION AND ADOPTION OF THE
RE,PORT ON STATUTE LAW
(MISCBLLANEOUS AMENDMBNTS) BILL
NO. 2 (NATIONAL ASSEMBLY BILL NO. 68

oF 2023)

Committcc Observation

2. Upon reviewing the Bill and the submissions received, the Committee made the following

observations:

a) The proposed amendments to the Oaths and Statutory Declarations Act (Cap' l5);

the Advocates Act (cap. l6); the Notaries Public Act (cap I 7); the Sexual offences

Act, 2006 (No. 3 of2006) are minor in nature and seek to align references to the

chief Registrar of the Judiciary and other Registrars with the terms currently

subsisting within the Judiciary;

b) The proposed amendments to the civil Procedure Act (cap. 2l); the Sexual offences

Act,2006 (No. 3 of 2006) seek to reduce the membership of the Rules committee of
the Judiciary which stralt streamline its operations and optimise its output;

c) The proposed amendments to the Trustces (Pcrpctual Succcssion) Act (cap. 164)

seek to shift the supervision ofthe registration ofTrusts from the Ministry ofl.ands

to the Registrar of companies. 1'his places the registration of Trusts within the

appropriate government agency and shall streamline process for the benefit of
applicants.

d) Ttre Constitutiou grants Parliaurent a wide legislative nlandate that allows it to

prescribe tlte manner in which certain categories of public officers may be recruited,



appointed and promoted. The amendments proposed with regard to the Office ofthe
Attorney-General Act,2012 (No.49 of 2012) are therefore properly before the
House for consideration and enactment, ifthe House so decides.

e) The scope ofthe proposed additional amendments to the Office ofthe Attorney-
General Act, 2012 to ensure the ilnancial autonomy ofthe Office and empower it to
recruit, appoint, promote and discipline its stalf was wide and not suited for inclusion
in the Statute Law (Miscellaneous Amendments) (No. 2) Bill,2023.lnclusion of the
proposals in a separate standalone amendment Bill and urgent publication and
introduction of the Bill would allow lbr a more comprehensive consideration of the
proposals by the House.

Committcc ILccommcndation

The Committee, having considered the Statute Law (Miscellaneous Amendments) (No. 2) Bill
Q'lationul Assembly No. 68 of 2023) reconrmends that the I Iouse

a. approves thc provisions ofthe Bill relating to the Oaths and Statutory
Declarations Act, Cap l5; the Advocates Act, Cap l6; thc Notaries Public Act, Cap l7; the
Civil Procedure Act, Cap 2l and the Sexual Offences Act, 2006 without arrendment;

b. approves the deletion ofthe provisions ofthe Bill relating to the Ofllce of'the
Attorney General Act, 2012, subject to the publication and introduction of'a separate Bill

1o amend the Olllce ol'thc Attorney-Gcneral Acl, 2012 to provide tbr the linancial
aulonomy of the Olflce and its power to recruit, appoint, prolnote and discipline its Olficer.

MIN. NO/DC/JLAC120231773I ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past one o'clock. The
next meeting will be hcld on notice.

SIGNEI):..... DATE /5.02.)o2
(c IRPE : HON. MUIIUGARA GEORGE GITONGA, MP)
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MBILI ROOM AT WESTON HOTEL, NAIROBI

PRESENT
Members
l. Hon. Murugara George Gitonga, M.P.
2. Hon. Mutuse Eckomas Mwcngi, OGW M.P
3. Hon. Muchira Michael Mwangi, M.P.
4. Hon. Gichohi Kaguchia John Philip, M.P.
5. Hon. Muriu Wakili Edward, M.P.
6. Hon. Mohamed Aden Daudi, M.P.
7. Hon. Mogaka Stephcn M, M.P.

ABSENT
I . Hon. Maalim Farah, M.P.
2. Hon. Francis Kajwang'Tom Joseph, M.P
3. Hon. Onyiego Silvanus Osoro, M.P
4. Hon. Junet Mohamed, CBS, M.P
5. Hon. (Dr.) Otiende Amollo, SC, M.P
6. Hon. Makali John Okwisia, M.P.
7. Hon. Maina Jane Njeri, M.P.
8. Hon. Siyad Amina Udgoon, M.P

IN ATTENDANCE
I . Mr. Jeremiah M. Nyegenye, CBS
2. Mrs. Anne R. Gitau, MBS

3. FCS, Dr. Simon K. Rotich, MBS
4. Mr. Paul N. Maina, OGW 'NDC'(K)

- Chairperson
-Vicc- Chairperson

Clcrk of the Senate
CEO, Salaries and

Remuneration Commission
CEO, Public Service Commission
CEO, Judicial Service Commission



SECRETARIAT
l. Mr. Douglas Katho
2. Mr. Shadrack Omondi
3. Mr. Abdirahim Omar
4. Ms. Jael Ayiego Kilaka
5. Mr. Abdikafar Abdi
6. Ms. Mvienne Ogega
7. Ms. Fridah Ngari
8. Mr. Peter Mutethia

MIN.NO/DC/JL AC 12023 17 58:

Thc agenda was deferred.

MIN.NO/DC/JL AC /2023 I 7 59 :

Clerk Assistant
Legal Counsel III
Fiscal Analyst II
Clerk Assistant III
Clerk Assistant III
Research Officer III
Media Relations Officer
Audio Officer

CONFIRMATION OF MINUTES

ADOPI'ION OF THE AGENDA

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of minutes
4. Public hcaring of the Statute Larv (Miscellancous Amendments) Bitl (National

Asscmbly Bill No. 67 of 2023)
5. Public hearing of thc Statutc Law (Miscellancous Amendments) Bill No.2 (National

Assembly Bill No. 68 of 2023)
6. Any Other Business
7. Adjoummenti Date of the Next Meeting

MIN.NO/DC/JLAC12023/757t PRELIMINARIES

The meeting was called to ordcr at thirty minutes past ten o'clock by the Chairperson followed
by a word ofprayer from the Chairperson.

The agenda was adopted having been proposcd by Hon. M.P. and seconded by Hon. M.P

MIN. NO/DC/JL ACI2O23I7 60 : PUBLIC HEARING ON THE STATUTE LAW
(MISCELLENOUS AMENDMENTS) BILL
(NATIONALASSEMBLY BILL NO. 67 OF 2023)

l. The Parliamentary Servicc Commission

The Commission Secretary of the Parliamentary Service Commission informed the Committcc
that the Commissioll is in agreement with the amendment to the Parliamentary Service Act, 2019
in its entirety stating TI{AT: -



In line with Article 127 (6) (e) (ii) of the Constitution, the proposed amendments to the

Parliamentary Service Bill prescribe that the Parliamentary Service Commission is the

responsible constitutional Commission for providing services and facilities to ensure the efficient
and effective functioning of Parliament and is responsible for performing the functions necessary

for the well-being of the members and staff of Parliament for introduction in Parliament.

On its part, Salaries and Remuneration Commission is established under Article 230 of the

Constitution with the mandate to:

a) Set and regularly review the renumeration and benefits of all State Officers; and

b) Advise the national and county govemment on the renumeration and benefits of all other
public offrcers.

Prior to the promulgation of the Constitution, the regime obtaining for the remuneration of
Members of Parliament was the National Assembly Remuneration Act, Cap 5 of the Laws of
Kenya.

The Parliamentary Service Commission resolved that a Bill making provisions that safeguard its

mandate and stops further encroachment into its Constitutional functions and mandate by the

Salaries and Renumeration Commission as provided for in Article 127 (6) (e) (ii) of the

Constitution be drafted.

2. Judicial Service Commisston

The Deputy Chief Registrar ofthe Judiciary stated that the Judiciary Service Commission agrees

to the amendment of the Judicial Service Act in its entirety stating THAI: -

1. Under Article 172, the core mandate of the JSC is to promote and facilitate the

independence and accountability of the Judiciary and the efficient, effective and

transparent administration ofjustice. The Independence is provided for in Article 160 of
the Constitution which states that the Judiciary- consisting of Judges of superior courts,

magistrates, other Judicial Officers and staff- shall be subject only to the Constitution and

the law and shall not be subject to the control or direction ofany person or authority.

2. The independence only protected by Article 160 is the independence of the Judiciary

from the other branches of government and bodies which can exercise pressure on the
judiciary through power conferred on them by the state. The integrity, independence and

impartiality of the judiciary are protected by the Constitution not as an end, but as pre-

conditions for fair and effective access to justice and for protection of human rights for
all.

3. The renumeration and benefits enjoyed by judges, judicial officers and judicial staff is a
key ingredient ofthe independence ofthe Judiciary and should therefore be determined in

a manner that safeguards that independence. This is the reason, for instance, that the

Constitution requires that the renumeration and benefits payable to a judge shall be

charge on the Consolidated Fund, and shall not be varied to the disadvantaged of that

Judge.
4. The Judiciary and the JSC support unreservedly the proposed amendment to the Judicial

Service Act to empower the JSC to review and determine the nature of transport



facilitation and the rates of reimbursement of the daily subsistence costs expended by
judges, judicial officers and staff ofthe Judiciary in the performance oftheir duties.

3. Salaries and Renumerations Commission

The Secretary to the Salaries and Remuncration Commission submitted the views of the
Commission as follows:

I . Proposed amendment to the Parliamentary Service Act No. 22 of 2019 by
2. Specify further functions that may be performed and power that may be exercised by the

Commission pursuant to Article 121 (6) (e) and Article 252(l) (d) of the Constitution;
3. Amending section 5 by inserting the following new paragraph immediately after

paragraph (D - (fa) the provision of technical, infrastructural and administrative
competence to ensure efficient and effective delivery ofservices to parliamellt;

4. Amending section l8 by inserting the following new sub-sections after subsection (2)-

(3) The Commission shall review and determine the rates of reimbursement for travel by motor
vehicles for Members, in accordance with international best practice;

(4) The Commission shall review and determine the rates of reimbursement of daily subsistence
costs expcndcd by Members and staffof Parliament in the performance of their duties.

Proposed amendment to thc Judicial Seruice Act No. I of 201I by amending section 13 by
inserting a new section immediately after section 13-

a) 13A. In accordance with the mandate conferred to the Commission by Articles 172(1)(b)
and 252(l)(d) of the Constitution, the Commission shall review and determine the natrre of
transport facilitation and the rates of reimbursement of the daily subsistence costs expended by
Judges, Judicial Officers and Staffof the Judiciary in the performance ofduties.

The SRC is of the considered view that the proposed introduction of section 13,{ to the Judicial
Service Act is unconstitutional and therefore recommends that the proposed section l3A to the
Judicial Service Act be deleted from the Bill.

Further SRC stated that the proposed introduction of section 18(3) and (4) to the Parliamentary
Service Act is unconstitutional and recommends that the proposed section 18(3) and (4) to the
Principal Act be deleted from the Bill.

MIN. NO/DC/JLAC|2023176I: PUBLIC HEARING ON THE STATUTE LAW
(MISCELLENOUS AMENDMENTS) BILL
(NATTONAL ASSEMBLY BrLL NO. 68 OF 2023)

1. The Judiciary/Judicial Service Commission

Tlte Deputy Chief Registrar of the Judiciary/Secretary Judicial Service Cornmission, briefed the
Committee that:



I . The Bill seeks to amend the Advocates Act, the Notaries Public Act, the Oaths and

Statutory Declarations Act and the Sexual Offences Act to replace the Registrar of the

High Court with the Chief Registrar of the Judiciary.
2. The Judiciary agrecs with the amendment of section 3 of the Oaths and Statutory

Declarations Act the Judiciary to replace the Registrar of the High Court with the Chief
Registrar of the Judiciary.

3. With regards section 12 of the Oaths and Statutory Declarations Act the Judiciary
proposes an additional provision to include those who have served as judicial officers

before exiting the Judiciary from serving 3 years to in order to be appointed as

Commissioners for oaths as required by the Law Society of Kenya.
4. The Judiciary agrees with the amendment of to section 2 of the Advocates Act, on the

definition of Registrar to mean the Chief Registrar of the Judiciary.
5. With regards to scction 8l of the Advocates Act, the Judiciary proposes a new subsection

stating that the Chief Justice may make rules with regard to the admission of advocates

under section 15. The admission of advocates is a power bestowed on the Chief Justice

who conducts the session in the form ofjudicial proceedings.

6. The Judiciary supports the amendment of sections 4(l) and 4(2) of the Notaries Public
Act, to delctc thc words Registrar of the High Court and substitute therefor with Chief
Registrar of the Judiciary.

7. With regards to section 5(3) of the Notaries Public Act the Judiciary proposes a new

section allowing magistrates andjudiciat oflicers to perform notarial acts and that they be

exempt from annual notarial certificates.
8. The Judiciary supports the amendment ofsection 8l(l)(a) of the Civil Procedure Act to

reduce the number of advocates in the Rules Committee from 8 to 3.

9. The Judiciary supports the amendment section 39(13) of the Sexual Offences Act, to
replace the Registrar of the High Court with the Chief Registrar of the Judiciary.

2. The Public Service Commission

The Commission Secretary/Chief Executive Officer of tlre Public Service Commission, briefed
the Committee that:

l. The Bill proposes to amend several pieces of legislation amongst them the Office of the

Attorney General Act.
2. The Bitl seeks to amend sections 13, 2l and 22 of the Officc of the Attorney General Act,

2012 (No. 49 of 2012) by deleting the words "in consultation with the Public Service

Commission"
3. The Commission opposes the amendments stating that the amendments are

unconstitutional on the following grounds;
i. That the Oifice of the Attorncy General exists as thc Executive arm of

Govemment.
ii. That contrary to the memorandum of objects and reasons, Article l56n of the

Constitution does not establish the Office of the Attomey General as independent

office.
iii. That contrary to the memorandum of objccts and rcasons in the Bill, the Attomey

General is also not listed as one of the Iudependent Constitutiollal offices in
Chapter l5 of the Constitution.



I

iv. The Attomey General is a member of the Cabinet and is supported by the
requisite staff to deliver on hiVher functions as determined by the Commission in
exercise of its powers to establish offices in the public service.

v. The constitutional functions of the Attomey General as the Chief Legal Advisor
of the Govemment, do not operate in isolation of or independently from the
Executive arm of Government.

vi. The proposed amendments are an aftont to the Constitution which at Article
BaQ)@) gives the Commission power to appoint persons to hold office in the
public service.

vii. The proposed amendments to section 2l(2) of the Act is a violation of Article
BaQ)G) of the Constitution.

. NO/DC/JLAC 12023 fl 62 t ADJOTJRNMENT

being no other business, the meeting was adjourned at five minutes past two o'clock. The
meeting will be held on notice.

GNED....... DATE t5. 2. .20e
(c AIRPE N: HON. MURUGARA GEORGE GITONGA, MP)
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(4) Insert the words "and is registered as
a Collective Management Organization by
the Board" at the end ofparagraph (a).
Delete paragraph (d) and substitute
therefor the follorving new paragraph-

(d) its main object, or one of its main
objects, is negotiating for the
licence fees for the use of
copyright works and the granting
of licences in respect of the use of
copyright works or related rights.

Insert the following new subsections
immediately after subsection ( l2)-

(13) An organization registered in
accordance rvith subsection (4)(a) may
apply to the Board in the prescribed
manner for an operating licence.

(14) Wherc a collective management
organization operating licence is revoked,
the approved collecting agent shall in
conjunction with the Board open and
operate an escrorv account to hold monies
not immediately available for utilization
or disuibution until the operating license
is reinstated or a new organization is
licensed by the Board.

(15) During the period of rcvocation
under subsection (14), the agency shall
continue to collect and remit royalties to
rights holders.

Renumber the existing provision as
subsection (l) and insert the following
new subsection -

(2) A licensed collective management
organization shall appoint an agency
approved by the Board to collect and
distribute royalties on their behalf through
the National Rights Registry.
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s.4(l)

s.4(l)(fxi)

s. a(l)(f)(v)
s.6(l)(aXii)

s.9(l)

s. ll

s.l8(3Xa)

s. t8(3)(b)

s.20(4)

of metal structures using a range of
processes such as cutting, bending or
assembling, which generates scrap metal
in their processes.

Insert the following new paragraph
immediately after paragraph (e) -

(ea) the Principal Secretary of the
Ministry for the time being
responsible for matters rclating
to finance or his or her
representative.

Delete the rvord "the" and substitute
therefor the word "a".
Delete.

Delete the rvord "utility" and substitute
therefor the words "critical national".

Insert the word "a" immediately after
the rvord "of '.

Renumber the provision as subsection
(l) and add the following subsections-

(2) Notwithstanding subsection (l),
the Cabinet secretary shall issue a special
licence for dealing in copper, aluminium
and their alloys.

(3) An application for a special
licence shall be made in accordance with
section 10.

Delete the words "one million" and
substitute therefor the words "five
million".

Delete the word "five" and substitute
therefor the word "ten".
Delete the word "one" and substitute
therefor the word "five".
Delete the words "one million" and
substitute therefor the word "five million".

t

o

s.22(2)
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t

a

s.24

s.24(2)

s.26(1)

s.26(2)

s.26(3)

s.26

(l) Insert the tvords "critical national"
immediately after the word "the".

Insert the following new sections

immediately after section (l)-
(lA) A state entity responsible for

critical national infrastructure shall

dispose scrap metal from critical national
infrastructure to the Numerical Machining
Complex and the Kenya Shipyard Limited
for smelting into billets.

(lB) Where there is inadequate

capacity at the Numerical Machining
Complex and Kenya Shipyard Limited'
the respective state entity through a
rvritten consent from the Numerical
Machining Complex and the KenYa

Shipyard Limited, shall seek approval

from the Council to partner with a local

smelter directly rvithout involving a

broker.

Delete the word "ten" and substitute

therefor the rvord "twentY"

Delete the rvord "three" and substitute

therefor the word "seven"'

Insert the words "or imPort"

immediately after the word "export"'

Insert the words "or inrPort"

immediately after the lvord "export"

Insert the words "in consultation rvith

the Authority." immediately after the

rvord "Secretary"

Insert the following nerv sub section

immediately after sub section (3)-
(3A) The certificate issued under

subsection (3) shall indicate the nature,

quantity and consideration for scrap metal

o
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(5) The Board shall not approve another collective management
organisation in respect of the same class of rights and category of works if
there I exists another collective management organisation that has been
licended and functions to the satisfaction of its members.

I

(6) The Board nray, rvhere it finds it expedient, assist in establishing a
collective tnanagement organisation for any class of copyright orvners.

(7) Deleted by Act No.20 of 2019, s.30.

(8) Deleted by Act No.20 of 2019, s.30.

tS) fh" Board may by notice in the Gazette and trvo daily nervspapers
of naiional circulation de-register a collective management organisation if
its satisfied that the collective management organisation-

ia) is not functioning adequately as collective management
organisation;

(b) is not acting in accordance rvith its Menrorandum and Articles of
Association or in the best interests of its members;

(c) has altered its rules so that it no longer conrplies rvith subsection
4 of this section: and

(d) it has refusecl or failecl to conrply rvith any o[ thc provisions of
this Act.

;( tO) Sefore deregistering a collective management organization. the
Boarp shall notify the organization in rvritin-q and invite it and any of its
menibers to make rvritten representations against deregistration rvithin
trveqty one days fronr the date btthe noticc.

( l l ) If, after consideration of any rvritten representations made in
terms of subsection ( l0), the Board is of tlre opinion that the failure in
queslion on the patt of the organisation is materially prejudicing or has

matqrially prejudiced its members, thc Board may rvithdrarv the
regiCtration thereof or otherwise sanction members of the Board of
Directors or Management of the organization as set out under this Act.

(12) Any person rvho purports to collect royalties from users as
provided for under this section rvithout authority o[ the Board commits an
oflehce and shall be liable to a fine not exceeding five hundred thousand
shillings, or to imprisonment to a ternr not exceeding four years, or both,

Sct:riotr 4(tA of No. l2 o[200] wlticlt it is intetttled to onrcttd-

46A. Approval lbr inrposition and collection of levy

Notwithstan(ling any otlrer provision of this Act, no collecting society
shall-
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j(a) the national government;
I

l(b) the private sector; and
I

l(c) the informal sector.
I

Sectlon 9 ol No. 3 o12016 which it is proposed to amend-
I

i9. Powerc of the Authorlty
I

,tre eutnority shall have powers for the purPose of carrying out its
funclions to perform such acts as may be authorized by this Act or any
othel wrinen law and in oarticular-

(a) advise the Cabinet Secretary on any matter deemed by the
Authority to be necessary or expedient to be considercd by the
State in connection rvith the provisions of this Act or the
application thereof and on any other matter relating to
employment which has been referred by the Cabinet Secretary to
the Authority for the advice and recommendations of the
Authority;

(b) conduct studies on any matter relating to its mandate;

(c) obtain information relevant to the discharge of its firnction;

824 Thc Stalute Low (Mkcellaneous Amendmenu) Biil,2D3

on 17 of No. 3 of 2016 which it is proposed to amend-

l7J)lrector-General

if tt,I

(2) A person shall be qualified to be appointed as a Director-General
at person -

Sec

I

I

I

i

I

I

I

I

I

I

i
I

J
I

a

Sec

(a) holds a degree from a university recognized in Kenya;

(b) meets the requirements of Chapter Six of the Constitution;

(c) has at least five years' experience, two of which shall be in a
management level; and

(d) has not attained the age of thirty-five years at the time of
appointment.

ion 28 of No. j of 2016 which it is proposed to amend-

28. Information on vacancies

r (2) Whenever a vacancy occurs, the appointing office shall give
pridrity to the job seekers registered by the Authority rvho possess the
qua,'lifications or skills sought.

,

f
I
I
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t Seclion 30 of No.3 of 2016 which ir is proposed to amend-

' 
30. Applications.

(l) A youth registered
prospective employer.

under this Act may apply directly to a

- (2) The ,Authority may fonvard applications or details of any
qualified candidates to any prospecrive employer for their consideratioir
and employment of the Kenyans registered undjr this Act.

: .l(:) -e State entity, public office or State office may request for data of
qualified youth from the Authority for puqposes of considering them for
employment.

..!4)A State e-ntity, public office or State office may request for data of

e#iff*J"i:th 
from the Authority for purposes of consiiering them foi

Section jj of No.3 of 2016 which it is proposed to antend_
33. Authority to undertake due diligence

.(I) The Authority shall, on its orvn motion, or using other state
machineries, undertake due diligence on private companiei seeking its
services under this Act.

. (2),The^Authority shall not partner rvith any prospective employer
where the Authority or 1ny national security oigan has, ,pon dr.
diligen^ce, established possible emproyment .aipo"ii.er or vioiation of
Iaws of Kenya.

(3) Notwithstanding subsection (l) and (2), the Authority shall take
necesFry measures to ensure that the youth are not denied access to

]Ployment unreasonably.

Section 34 of No.3 of 2016 y,hich ir is proposed to antend-
34. Facilitation of training

racrrrEte tralning on any matter relating to employment to Kenyans
seeking employment.

Section 36 of No. 3 of 2016 which it is proposecl to amend_
36. Placement for internship

. . 
(l) The Authority shall.facilitate placement of students at rertiary

institutions in positions of internship or attachment during and afte'r
completion of their study.
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Sectlon 76 of No. I of 20 I 9 which i t is proposed to amend_
76. Establishment of Renewable Energy Resource Advlsory

Committee

,(2) The
conlposed of -

Renewable Iitergy Resource Advisory Committee is

r(a) principal secretary in the Ministry of Energy or his or her
representative rvho shall be the Chairperson;

(b) chief executive officer of the Corporation or his representative,
who shall be the Secretary;

(c) managing director of the Geothermal Development Company
Limited or his or her representative;

(d) p.*-ugrng direcror of the Kenya. Electricity Generating Company
Limited or his or her representative;

[e) Attorney-General or his or her representative;

(f) principal secretary of the National Treasury or his representative;
and

(B) principal secretary responsible for matters relating to resources or
his or her representative

Section 82 of No. I of 2019 whtch it is proposed to amend_

82. Renewal and surrender of licence, etc

The Cabinet Secretary may, on the advice of the Authority_

o

o
(a) renew a licence for a term not exceeding five years after the
I initial .expiry or any renewal thereof subjEct to such terms andI conditions as the Cabinet Secretary may consider necessary;

(b) wholly or partly remit all or any of the terms and conditions
contained. in any licence where, orving to special circumstances,
ln his opinion, compliance there with rvould be impossible or
great hardship rvould be inflicted upon the licensee;

(c) extend time to the licensee for complying with the terms and, conditions of any licence upon such tbrmslnd conditions as the
Cabinet Secretary may consider necessary; or

(d) accept, whether with a view to renewing or reissuing any licence
or otherwise the surrender of any licenie or any pa.t ofthe area
comprised therein upon such tem is and conditioni as the Cabinet
Secretary may consider necessary, but no such surender shall
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ion 166 oJ No. I of 2019 which il is proposed to amend-

166. Penalties and compensation for failure and defects in
el city supply

t (3) For the avoidance ofdoubt, the licensee shall not be liable to pay
coqipensation under subsection (2) if the failure, poor quality or
irrelularity of electricity supply was caused by third party interference to
thellicensee's electricity supply lines or inevitable accident or force
majeure was so slight as not to materially affect the quality or value of the
supply.

i (4) The Cabinet Secretary shall make regulations to give effect to this
secfion within six months of the coming into force of this A ct.

Section 167 of No. I of 2019 which it is proposed to amend-

, 167. Regulations for electrical energf
(l) The Cabinet Secretary may upon recommendation of the

Authority make such regulations as may be necessary or expedient for the
ac(ievement of the objectives and purposes of this Act and in particular,
for all or any ofthe following purposes-

(o) carrying out electrical installation rvork by an electrician and an
el rical contractor.

Seltion 169oJ No. I of 2019 which it is proposed to amend-
169. Oftences deemed to be economic crimes
(2) Any vessel used to convey the vandalised equipment or appliance

in fhe attempted vandalism detailed in subsection (l) shall be forfeited to
th$ state.

SeTtion 187 oJ No. I of 2019 which it is proposed to anrend-

| 187. Energi Eficiency and Conservation Prograrnme
j nre eutnotty shall coordinate the development and implementation

of p prudent national energy efficiency and conservation programme.

Se[tion 199 oJNo. t of 2019 which it is proposed to amend-t'
j 199. Power of County Government to make rules

I (l) A County Govemment may, by notification in the, make rules for
cafrying out the provisions of this Act and not inconsistent with the rules
anil regulations, if any, made by the National Government.

Seption 208 of No. I oJ20l9 which it is proposed to antend-
20E. Cabinet Secretary may make regulations generally
(l) The Cabinet Secretary may, on the recommendation of the

thority and subject to section 167, make regulations for or with respect
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: to any matter that by this Act is rcquired or pcrrnitred to be prescribcd, or
that is necessary or expe(lieltt to be prescribcd for carrying out or giving

. effect to this Act.

Section 29 of No. l4 of 2021 wltich it is proposed t<t antenrl-
29. Success fees and recoverable project devcloJrment costs

(3) Succcss fees and recovcrable project costs undcr subsection (2)
shall be payablc inro thc Public Private Partnership projecr Facilitation
Fund.

Sectirnt 4ti of No. I 4 d'202 I x,ltit'h it is propo.tctl lo unrcnrl -
48. Prequalification comnrittee.s

(2) The contracting authorit-v mav, rvherc it considers it appropriate,
cfstitute the projcct:rppraisal tciinl as the preq u alification conrnritree fbr
pYrpose of prequalifyirrg biddcrs under subsecrion ( l).

.Scction 55 of No. l4 of 202 I t'ltic.h it is proposecl to otttcnrl-

, 55. Evaluation of bids and evatuation reports

, (4) The contracting authority shall subrnit than an cvaluation rc[)ort to
the Directorate for no objcction s,ithin scvcn days of conclusion of the

'evaluation.

Scction 73 of No. l4 o1202 I y'lticlt ir i.s propostd trt ontcnd-
73. Project ntanagenrent

(7) Where the Dircctoratc deterrnines in accorilance rvith this section
and scction 7l that thcre has arisen an imbalancc in the distribution of
benefits, and for thc purposc of pronroting the sustained transfcr of
pariect-linkcd econonric bcncfits to the citizens of Kenya, rhe Direcror;rte
sl,il, in consultarion with contraclins authority, initiate thc amendrnent or
variation of thc project agrcement in accordancc rvith scction 7l .

Sectiott 75 of No. ll of 202 l*,ltich it is ltropost'tl to amcncl-

T5.Petition Comnrittee

(5) A petition under this section shall bc rnadc rvithin sevcn days
frorn the datc ol the dccision of the I)irccloratc, Comnrittec or a
contracting authority.

Section 3(u) of No.22 oJ'2019 y,hit.h it i:; pntposed to arncntl-
3.Object and purpose of the Act

The olrjcct and purltosc of rhis Acr is ro-

.r!,
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Annexure 4: Advertisement inviting the
public to submit memoranda
on the Bill
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Annexure 5: Letter from the Clerk of the
National Assembly inviting
stakeholders to submit
memoranda on the Bill
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THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK

P. O. Box 41s 12-OO tOO

Naitobi, l{cnya

Main Palliaurcnt Buildings

TelePhonc: +254,202S+6000 ext. SSoO

Etuail: r'r r rr a,r,alir;'rnctlt r',r lic
Darliament ao.k e/the-national-ass emblv

When replying, please quote

Ref: NA/DDC/JL AC t2023 I I 51 lst December, 2023

Dr. Chris K. Kiptoo, CBS
Principal Secretary
Ministry of National Treasury and Economic planning
NAIROBI

REr INVITATION TO SUBMIT VrEWS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL (NATIONAL ASSEMBLY BILLS No.
67 OF 2023)

The Departn.rental Comm
Assembly Standing Order
legislation referred to it,,.

ittee on Justice and Legal Affairs is established r-rnder National
216 and is nrandated to amongst others, .,stutly and review all

Tlre Statute Larv (Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of 2023)
sponsored by the Leader of Majority party, Hon. Kima,i lchung'wah, c-BS, Mp is an omnibus
Bill which seeks to make various amendments to various statutes. It is in keeping with the practice
of making various atnendtt.tents which do not merit the publication of separate iill, i.rto ole Bill.
The Bill coutains amendments to the following statutes ulider the puwiew of the Committee: -

I. The Parliamentary Service Act,20l9 (No.22 of20l9)

The Bill proposes to amend the Parlianrentary Service Act,20l9 to specify the nature ol
the further lunctions that may be performed by the Cornmission, as providei lor in Article
127(6)(e) and Article 252( I Xd) of the Constitutior.r.

2. The Judicial Service Act, 201I (No. I of20ll)

The Bill proposes to amend the Judicial Service Act, 201 I to provide lor the facilitative
mandate of the commission under Articles I 72( I )(b) and 252( I )(d) of the constitution.

The Bill was published on 30rh october 2023 and Read a First Time in the House on l5rr,
November,2023. Pursuant to Standing Otder 127(l), the Bitl was cornmitted to the Departrnental
Committee on Justice and Legal Affairs fo. consideration and reporli,g tl.re House.

Article I I 8( I )(b) of the constitution ol Kenya and National Assembly Standing order. 127(3)
require Parliarnent to facilitate public participation and involvement in the legistative and other
business of Parliarnent and its Cornrnittees. In this regard, the Committee has resolved to invite
you to a meeling to make represerrtations on the Bill.



The purpose of this letter is to invite you to the meeting with the Committee scheduled for Tuesday

5,h December,2023 at 10:00 am to make replesentations on the Bill. The meeting venue will be

communicated in due course.

you are requested to prepare your written subrnissions in a matrix format that indicates the section

ofthe Act, specific ctus", proposed amendment and justification. Twenty (20) hard copies ofthe

submissions should be sent to the Office of the Clerk, Main Parliament Building by Monday 4rl'

December,202J and a soft copy ernailed to cna liament o.ke

Hard copies of the Bill are available at the National Asserrbly Table Oi-fice, Main Parliament

Building while an electronic copy may be accessed orr the Parliament website:

www.par-liame nt. so, ke/the-nati oanl-assemblv/house-bills for reference.

our Liaison officers on this matter are Mr. Douglas Katho who may be contacted on te[. no

0722333145 or eurail: dou las.katho arliament. .ke or Ms. Jael Ayiego Kilaka on tel. no.

0725385945 or email: iael kilaka@parli ament. o.ke or Mr. Abdikafar Abdi Sheikh on te[. no.

0715456503 or email: abdikafar.sheikh@oar liament.so.ke

Yours

-?.
JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to:- Prof. Njuguna Ndung'u, CBS

Cabinet Secretary

Ministry of National Treasuty & Economic Planning

NAIROBI



THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box ,1.18+2-OO IOO

Nairobi, Kenya
Main Palliament Buildings

Telephone: +.2549o28+aooo ext. gsoo
Email: cna(a) na rl ia r r rcr.r t. ut>.lte

rliament o.kelth btn

When replying, please quote

Ref: NA/DDC/JL AC 12023 I I 50 30rh November, 2023

Mr. Jeremiah M. Nyegenye, CBS
Secretary
Parliamentary Service Cornmission
Parliament Building
NAIROBI

Dear

RE: INVITATION TO SUBMIT VIEWS ON THE STATUTE LAw
(MISCELLANEOUS AMENDMBNTS) BILL (NATIONAL ASSEMBLY BILLS No.
67 OF 2023)

The Departmental Committee on Justice and Legal Affairs is established underNational Assembly
Standing Order 216 and is mandated to amongst others, "study arrd review atl legislation relerrcd
to it".

The Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of 2023)
sponsored by the Leader of Majority Party, Hon. Kimani Ichung'wah, CBS, MP is an Omnibus
Bill which seeks to make various amendments to various statutes. lt is in keeping with the practice
of making various amendments which do not merit the publication of separate Bills into one Bill.
The Bitl contains proposed amendments to the following statutes under the purview of the
Committee as follows: -

1. The Parliamentary Servicc Act,2019 (No.22 of2019)

The Bill proposes to amend the Parliamentary Service Act,20l9 to specify the nature of
the further functions that may be performed by the Commission, as provided for in A(icle
127(6)(e) and Article 252(l)(d) ofthe Constitution.

2. The Judicial Scrvice Act, 201 I (No. I of20ll)

The Bill proposes to aurend thc Judicial Service Act, 201 I to provide for the facilitative
mandate ol the Comrnission under Articles I 72( I ) (b) and 252( I )(d) of the Constitution.



The Bill was published on 30rr' october 2023 and Read a lrirst Time in the House on l5rl'

November,2023. Pursuant to Standing Order 127(l), the Bill was committed to the Departmental

Committee on Justice and Legal Aflairs for consideration and reporting to the House.

Article I l8(l)(b) of the constitution of Kenya and National Assembly standing order 127(3)

require Parliament to facilitate public participation and involvement in the legislative and other

business of Parliament and its Committees. In this regard, the Committee has resolved to invite
you to a meeting to make representations on the Bill.

The purpose of this letter is to invite you to the meeting with the Committee scheduled for Tuesday

5th I)cccmbcr,2023 at 10:00 am to make representations on the Bill. The meeting venue will be

communicated in due course.

You are requested to prepare your written submissior.rs in a matrix format that indicates the section

ofthe Act, specific clause, proposed amendment and justification. Twenty (20) hard copies of the

submissions should be sent to the Olfice of the Clerk, Main Parliament Building by Monday 4th

December,2023 and a soft copy emailed to cna@.oarliament.so.ke

Hard copies of the Bill are available at the National Asscmbly Table Office, Main Parliament

Building while an electronic copy may be accessed on the Parliament website:

www.oarliament L'o.ke/the-natioanl-assernbl /house-bills for reference

,

Our Liaison Officers on this matter are Mr. Douglas Katho who may be contacted on tel. no.

douglas.katho@na rliament.po.ke or Ms. Jacl Ayiego Kilaka on tel. no0122333145 or email:
0725385945 or email: ael.kilaka liament.
0715456503 or email: abdikafar.sheikh Darliament.

or Mr. Abdikafar Abdi Shcikh on tel. no.
so.ke

o.

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to:- Rt. Hon. (Dr.) Moscs M. Wctangula, EGII hChairpelson 4
Parliamentary Scrvice Commission
Parliament Buildings
NAIROBI
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! THE NATIONALASSEMBLY
OFFICE OF TIIE CLERK

P. O. Box +18,1t-oo loo
Nairobi, Kenya
Main Parliament Buildings

Telephone: +2542O98*8W ext. 33OO

Email: cna@parliarnent.Eo.ke
www-narliament. so.kel the-national+ssemblv

When replying, please quote

Ref: NA/DDC/JLACDt2!| 149

Ms. Anne Amadi,
Chief Registrar Judiciary of Kenya / Secretary
Judicial Service Commission
$ryrcue Court Building
NAIROBI

Hon. Shadrack Mose
Solicitor General
The State Law Office and Department of Justic€
Sheria House, Harambee Avenue
NAIROBI

Mr. Renson Mulele Ingonga, OGW
The Director of Public Prosecutions
ODPP House, Ragati Road, Upper Hill
NAIROBI

Mr. Joyce Koech
Registar of Companies
The State Law Offrce and Department of Companies
Sheria House, Harambee Avenue
NAIROBI

Ms. Anne R Gitau, MBS
Chief Executive Officer
Salaries and Remuneration Commission
Kilimani 4th Ngong Avenue Williamson House
NAIROBI

Mr. Joesh Dache, MBS
Commission Secretary/CEO,
Kenya Law Reform Commission,
Reinsurance Plaza, 3d Floor, Taifa Road,
N^A,IROBI

306 November,2023



Ms. Florcnce Muturi,
Chief Executive OIfi cer'

Law Society of Kenya (LSK)
lavington, Opposite Valley Arcade, Gitanga Road

NAIROBI

Ms. Sheila Masinde
Executive Director
Transparency International
Kindaruma Road, Off Ring Road, Kilimani
Next to Commodore Office Suites
NAIROBI

Dr. Annettc Mbogoh
Executive Director
Kituo cha Sheria
Ole Odume Rd, OfiArgwings Kodhek I{d
NAIROBI

Dr. Mshai Mwangola
Chairperson,
Uraia Trust
Jacaranda Avenue, ofl Gitanga Road
NAIROBI

Ms. Carolinc Gaita
Executive Director,
Mzalendo Trust
ACK Galden House, 2'd Floor, Wing A,
I s Ngong Avenue
NAIROBI

Ms. Christine Gakii Nkonge,
Executive Director
Katiba Institute, House No.5 -the Crescent-Off Parklands Road
NAIROBI

RE: INVITATION TO SUBMIT VIEWS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL (NATIONAL ASSEMBLY BILLS NO.

61 OF 2023)

The Departmental Committee on Justice and Legal Affairs is established under National Assembly
Standing Order 216 and is mandated to amongst ollterc, "stucly and revient all legislalion referred
to it".

The Statute Law (Miscellaneous Amendnrents) Bill (National Assembly Bill No. 67 of 2023)
sponsored by the Leader of Majority Party, Hon. Kirnani Ichung'wah, CBS, MP is an Omnibus
Bill which seeks to make various amendments to various statutes. It is in keeping with the practice
olmaking various amendrnents which do not merit the publication of separate Bills into one Bil[.
The Bill contains amendments to the following statutes under the purview of the Cornrnittee: -

I



I The Parliamentary Service Act,20r9 (No. 29 of 20l9)

The Bill proposes to amend the Parliamentary Service Act,20l9 to specify the nature of
the further functions that n.ray be performed by the Commission, as provided for in A(icle
127(6)(e) and Article 252(l)(d) ofthe Constitution.

I The Judicial Service Act, eor r (No. t of zot t)

The Bill proposes to amend the Judicial Service Act, 201I to provide for the facilitative
mandate of the Commission under Articles 172(1)(b) and 252(lXd) of the Constitution.

The Bill was published on 30tr' October 2023 and Read a First Time in the House on l5th

November,2023. Pursuant to Standing Order 127( I ), the Bill was committed to the Departmental

Committee on Justice and Legal Affairs for consideration and reporting the House.

Article I l8(lXb) of the Constitution of Kenya and National Assembly Standing Order 127(3)

require Parliament to facilitate public participation and involvement in the legislative and other

business of Parliament and its Cornmittees. In this regard, the Committee has resolved to invite
you to a meeting to make representations on the Bilt.

The purpose olthis letter is to invite you to the meeting with the Committee scheduled for Tuesday
5th Dccember,2023 at l0:00 am to make representations on the Bill. The meeting venue will be

communicated in due course.

You are requested to prepare your written submissions in a matrix format that indicates the section

ofthe Act, specific clause, proposed amendment and justification. Twenty (20) hard copies ofthe
submissions should be sent to the Office of the Clerk, Main Parliament Building by Monday 4tr'

December, 2023 and a soft copy ernailed to cna@parliament.eo.ke

Hard copies of the Bill are available at the National Assembly Table Office, Main Parliament

Building while an electronic copy may be accessed on the Parliament website:

www.oarliament. o.ke/the-natioanl-assembl /house-b ills for reference.g

Our Liaison Officers on this matter are Mr. Douglas Katho who may be contacted on tel. no.

0722333145 or email: douslas.katho@ lian.rent.so.ke , Ms. Jael Ayicgo Kilaka on tel no.r
0725385945 or email: ael.kil arliament
0715456503 or email: abdikafar.she Darliament.qo.ke

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Hon. Justin B. Muturi, EGII
Attorney-General of the Republic of Kenya
State Law Office and Department olJustice
Sheria House, Harambee Avenue
NAIIIOBI

ke and Mr. Abdikafar Abdi Sheikh on tel. no.

Copy to:-
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REPUBLTC OF KENYA

i -l:r:1 a1,ri-:'i:i:i,:;.,;
'Bunge', Nairobi
Telephone 2848000
Fax: 2243694

i';r r.lr1ir,:,:.-i'.Li :l rtvi.).. 1.1

Parliament Buildings
P. O. Box 41842 -00100
NtrIROBI, Itenya

E-mail: csenate@oarliament.gro.ke PARLIAMENT
CIJERI( OF THE SENATE,/ SECRETTRY TO THE P.I.RLII.MENTI.RY SERVICE COMMISSION

OUR REF: DLC I ADnd / t / s2twT

Mr. Samuel Njoroge,
Clerk of the National Assembly,
Parliament Buildings,
P.O Box 41842-00100,
NAIROBI.

4th December, 2023

D.u. )-tr C-tqK

INVITATION TO SUBMIT VIEWS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL (NATIONAL ASSEMBLY BILLS
NO. 67 0F 2023)

Please refer to your letter Ref: NA/DDC/JLAC/2023/150 dated 30th November 2023

inviting my office for a meeting with the National Assembly Departmental Committee on

Justice and Legal Affairs on the Statute Law (Miscellaneous Amendments) Bill (National

Assembly Bill No. 67 of 2023).

In your letter, the Parliamentary Service Commission is requested to make representations

on the Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of

2023).

The matters in the Statute Law (Miscellaneous Amendments) Bill (National Assernbly Bill

No. 67 of 2023) which the Parliamentary Service Commission shall submit on are the

amendments to the Parliamentary Service Act, 2019 (No. 2 of 2019) and the Judicial

Service Act,2011 (No. I of20l l).



The Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of

2023) proposes to amend the Parliamentary Service Acl,2019 to specify the nature of the

further functions that may be performed by the Commission, as provided for in Article

127(6)(e) and Article 252(l)(d) ofthe Constitution.

The amendments to the Parliamentary Service Bill seek to enable the Parliamentary Service

Commission to review and determine the rates of reimbursement of the daily subsistencc

costs expended by Mernbers and staff of Parliament in the performance of their duties, and

to determine the rates of reimbursement for travel by motor vehicle for Members in the

pcrformance of their duties.

The Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No.67 of

2023) proposes to amend the Judicial Service Act,20ll to provide for the facilitative

mandate of the Commission under Articles 172(l) (b) and 252(l)(d) of the Constitution.

'l'he amendment to the Judicial Service Act seeks to allow the Judicial Service Cornmtsston

to review and determine the nature of transport facilitation and the rates of reimbursement

of daily subsistence costs expended by judges, judges, judicial officers and stafl ol the

Judiciary in the performance of their duties.

Please find below the memorandum of the Parliamentary Service Commission:

INTRODUCTION

In line with Article 127 (6) (e) (ii) of the Constitution, the proposed amendments to the

Parliamentary Service Bill prescribe that the Parliamentary Service Commission is the

responsible constitutional Commission for providing services and facilities to ensure

the efficient and effective functioning of Parliament and is responsible for performing

the functions necessary for the well-being of the members and staff of Parliament for

introduction in Parliarnent.

2



2. The Parliamentary Service Commission is established under Article 127 of the

Constitution and its mandate is provided for under Article 127 (6) of the Constitution

which provides:

6) The Commission is responsible for-
(a) providing services andfacilities to ensure the eficient and e/fective

funct ioning of P ar I iame nt ;

(b) constituting ofices in the parliamentary service, and appointing and

supervising ffice ho lders ;

(c) preparing annual estimates of expenditure of the parliamentary sertice

and submitting them to the National Assembly for approval, and

exercising budgetary control over the service;

(d) undertaking, stngly or jointly with other relevant organisations,

programmes to promote the ideals of parliamentary democracy; and

(e) performing other functions-
(i) necessaryfor the well-being of the members and staffof Parliament; or

(ii) prescribed by national legislation.

3. On its part, the Salaries and Remuneration Commission is established under Article

230 of the Constitution with the mandate to:

(a) set and regularly review the remuneration and benefits of all State offrcers; and

(b) advise the national and county governments on the remuneration and benefits of all

other public officers.

4. Prior to the promulgation of the Constitution, the regime obtaining for the

remuneration of Members of Parliament was the National Assembly Remuneration

Act, Cap 5 of the Laws of Kenya.

3



5. This regime remained in force pursuant to the provisions ofPart2 ofthe Sixth Schedule

to the Constitution (Sections 6-13 of the Sixth Schedule) until 46 March 2013 when

the first elections under the new Constitution were held.

6. In March 2013, the Salaries and Remuneration Commission published a Gazette Notice

in which the Salaries and Remuneration Commission set the mileage and domestic and

foreign subsistence rates for members of Parliament.

7. Subsequently, in 2017, 2022 and 2023, the Salaries and Remuneration Commission

published Gazelte Notices also setting the mileage and domestic and foreign

subsistence rates for members of Parliament.

8. From the onset, the Parliamentary Service Commission and the Salaries and

Remuneration Commission have taken diametrically opposing positions on their

respective jurisdictions on their respective constitutional mandates.

9. The Salaries and Remuneration Commission has taken a global role on its mandate and

has interpreted services and facilities provided by the Parliamentary Service

Commission as remuneration and benefits within the meaning of Article 230 (4) of the

Constitution.

10. The services and facilities that the Parliamentary Service Commission may provide in

line with its constitutional mandate were provided for in the Parliamentary Service Act,

2019.

I l. Section 2 ofthe Parliamentary Service Act (Number l0 of2000) defines the expression

services and facilities as follows:

"services and facilities includes all means by which members of the National

Assembly are olficially assisted in performing their parliamentary duties. "

4



12. The Parliamentary Service Commission has on numerous occasions protested the

setting of facilitative matters by the Salaries and Remuneration Commission which

encroaches into the mandate of the Parliamentary Service Commission and other

independent constitutional Commissions.

13. However, owing to the Gazette Notices published by the Salaries and Remuneration

Commission, the Parliamentary Service Commission has faced audit queries on the

payment of foreign and domestic subsistence rates for members of Parliament.

14. At its meeting held on 27th September 2023, the Parliamentary Service Commission

resolved that a Bill making provisions that safeguard its mandate and stops further

encroachment into its constitutional functions and mandate by the Salaries and

Remuneration Commission as provided for in Article 127 (6) (e) (ii) of the Constitution

be drafted.

BASIS FOR THE PROPOSED AMENDMENT

A. Need for an Enablins Statute for the Parliamentary Service Commission

15. ln Muthuuri & 4 Others v National Police Service Commission & 2 Others

(Petitionls (8022) of 2021) [2023] KESC 52 (KLR) (Civ) (23 June 2023)

(ludgmenl), the Supreme Court considered the role and place of the Salaries and

Remuneration Commission in relation to other independent constitutional

commissions and held:

"[82J l(hereas Article 230(4)(b) integrated SRC in the determination of matters

relating to remuneration and benefits of public offcers, this provision must be

read alongside other provisions of the Constitution which confer power to some

of the Chapter Fifteen commissions to review and make recommendations on

the conditions of service of public officers under them. For instance, Article

2 ja@(g) empowers the Public Service Commission (PSC) to, "review and

make recommendations to the national government in respect of conditions of

5



service, code ofconduct and qualifications of officers in the public service" with

the exception of State offces, an o/fice of high commissioner, ambassador or

other diplomatic or consular representative of the Republic. The Arlicle also

does not apply to an of/ice or posilion thal is subject lo the Pwliamenlary

Service Commission, Judicial Service Commission (JSC), Teachers Service

Commission (TSC) and NPSC. See Article 234(3).

[83J Ltkewise, Article ]72(l)(b) empowers JSC to "review and make

recommendations on the conditions ofservice" of the staff of the Judiciary. The

JSC is equally granted the power to review and make recommendations on the

conditions ofservice ofjudges, except those terms and conditions that relate to

their remuneration. In other words, the JSC is at liberty and exercises freedom

to determine and review the conditions of service of the staff of the Judiciary. "

16. In the Supreme Court case cited above, Muthuuri & 4 Others v National Police

Service Commission & 2 Others (Petitionl 5 (E022) of 2021) [2023J KESC 52 (KLR)

(Civ) (supra) the decision ofthe Supreme Court on whether the decision ofthe Salaries

and Remuneration Commission is binding on the National Police Service Commission

turned on the provisions of the National Police Service Commission Act.

17. The Supreme Court held:

" [82J Whereas Article 2 j0(4)(b) integrated SRC in the determination of matters

relating to remuneration and benefits of public officers, this provision must be

read alongside other provisions of the Constitution which confer power to some

of the Chapter Fifteen commissions to review and make recommendations on

the conditions of service of public ofrcers under them. For tnstance, Arlicle

234(2)(d empowers the Public Service Commission (PSC) to, "review and

make recommendations to lhe national government in respect of conditions of
service, code ofconduct and qualifications ofofficers in the public service" with

6



the exception of State ffices, an office of high commissioner, ambassador or

other diplomatic or consular representative of the Republic. The Article also

does not apply to an ffice or position that is subject to the Parliamentary

Service Commission, Judicial Service Commission (JSC), Teachers Service

Commission (fSC) and NPSC. See Article 234(j).

[83J Likewise, Article 172(1)(b) empowers JSC to "review and make

recommendations on the conditions of service " of the staff of the Judiciary.

The JSC is equally granted the power to review and make recommendations

on the conditions ofservice ofjudges, except those terms and conditions that

relate to their remuneration. In other words, the JSC is at liberty and

exercises freedom to determine and review the conditions of service of the

staff of the Judiciary.

[84J A reading of the PSC Act and the Judicial Service Act (JS Act) also shows that,

in reviewing and making recommendations on those conditions of service,

consultation with SRC is not mandatory.

[85J Compared to the role SRC plays in the foregoing two commissions, Section

l0 of the NPSC Act provides specifically for the role of SRC in the NPSC's

functions as follows:
"(l) In addition to the functions of the Commission under Article 2a6(3) of

the Constitution, the Commission shall-
(a) on the recommendation of the Inspector-General develop and

keep under review all matters relating to human resources

policies of members of the Service;

(b) with the advice of the Salaries and Remuneration Commission,

determine the appropriate remuneralion and benefts for the

Service and staff of the Commission; " [our emphasisJ

7



[86] In this regard, the Court of Appeal correctly obseryed that the NPSC Act

had specifically been amended in 2014 to include the role of SRC in the

functions of the NPSC. From a reading of Section 1o(1)(b) aforesaid, the

2nd respondent can determine the appropriate remuneration and benefits

for the National Police Service only with the advice of the SRC. The 2nd

respondent cannot by any means, as the appellants suggest, proceed to

determtne the benefits of graduate police constables without the advice of
the SRC. Its role is mandatory and must be obtained prior to taking any

action that requires that advice. The advice is binding in terms of Article

259(l 1) of the Constitution which directs that:

"(l l) If a function or power conferued on a person under thts Constitution is

exercisable by the person only on the advice or recommendation, with the

approval or consent of or on consultation with, another person, the

function may be performed or the power exercised only on that advice,

recommendation, with that approval or consent, or after that consultation,

except to the extent that this Constitution provides otherwise." [our
emphasisJ "

18. These findings are in tandem with the previous decision of the Supreme Court in

Reference 3 of 2019; Council of Governorc & 47 others v Altorney General & 3
others (Interested Parties); Katiba Institute & 2 others (Amicus Curiae) [2020J eKLR

that where the Constitution requires that a person makes recommendations, such

recommendations are necessary and significant but not binding.

19. The Supreme Court held:

[60] Taking all these into account, it is our considered opinion that the

recommendations by the Commission on Revenue Allocation are not binding upon
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either the National Assembly, or the Senate. What the tyvo Houses cannot do

however is to ignore or casually deal with such recommendations. To hold

otherwise, would elevate the Commission above Parliament in the legislative

chain. We therefore agree with both the Speaker of the National Assembly and the

Law Society in their submisstons to the ffict that, it could not have been the

intention of the makers of the Constitution to supplant the legislative authority of
Parliament in matters Finance, by establishing the Commission on Revenue

Allocation.

[61] By the same token, we afirm as a correct stdtement of the law regarding this

issue, the pronouncement by the High Court in its decision, In the Matter o/the 47

County Assemblies and Others; Petition No. 368 of 2014. Faced by the question

as to whether the recommendations addressed to all the 47 County Assemblies and

County Executives, by the Commission on Revenue Allocation were binding upon

the former, Lenaola J, (as he then was) having extensively considered the

applicable law on the subject matter, rendered himself thus at paragraph 53:

" ,..the I't Respondent (Commission on Revenue Allocation) is the body

charged with the responsibilily of making recommendations inter alia lo

the Senate, the National Assembly, the National Execulive, County

Assemblies and County Executives on the basis upon which revenue would

be shared equitably between the National ond County Governments,..

None of lhe Parlies disputed these facts but the point of disagreement is

whether lhose recommendalions are binding on all lhe organs to which

they are made."

At paragraph 57, the learned judge held, and we quote:

"The import of these provisions (Article 2l 8 (2)) is that a recommendation

made by the I't Respondent to lhe Senate is not binding butfor good order,

reasons for a devialion musl be given."

9



20. The upshot of the Supreme Court decision is that the provisions of legislatton are

critical in setting out the manner in which constitutional bodies may discharge their

constitutional functions and statutory provisions are critical in determining the

mandate of each independent Commission.

21. In order for the Parliamentary Service Commission to safeguard its mandate and stop

furthcr encroachment into its constitutional functions and mandate by the Salaries and

Remuneration Commission or in deed by any other constitutional Commission, it is

therefore imperative that Parliarnent enact enabling legislation for the parliamentary

service as providcd for in Article 127 (6) of the Constitution.

22. In addition, for thc Parliamentary Service Commission to further safeguard its mandate

and stop further encroachment into its constitutional functions and mandate by the

Salarics and Remuneration Cornmission, it is proposed that the Parliamentary Service

Commission be given the mandate to provide facilities for members of Parliament to

perform their dual roles of representation, legislation and oversight that requires them

to operate from two points, that is, the constituency or county office and at Parliament

in Nairobi.

B. Decisions of the Salaries and Remuneration Commission on Mileasc

23.8y GazetteNotices No. 10347 and No. 10352 dated 9th August, 2023, the Salaries and

Remuneration Commission, reviewed and set the remuneration and benefits for State

Officers in Parliament including the Parliamentary Service Commissioners under the

Third Rernuneration and Benefits Review Cycle that covers Financial Years (FY)

202312024-2024t2025.

24. Notably, this revision of remuneration and benefits for State Officers in Parliament will

be implemented in two phases. The first phase is in FY 2023 /2024 and the second phase

is in FY 202412025.
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25.Prior to this Gazette Notice, the Parliamentary Service Commission presented a

Memorandum to the Salaries and Remuneration Commission setting out a position that

the Parliamentary Service Commission is responsible for services and facilities

necessary for Parliament to function efficiently and effectively.

26. Among the key proposals included in the Memorandum by the Parliamentary Service

Commission to the Salaries and Remuneration Commission were:

(i) a fixed mileage reimbursement of Kshs. 177,000 per month for all Members of

Parliament and for Members of Parliament whose constituency/county office is

beyond a radius of 205km from Parliament, a claimable mileage from Parliament

to the constituency/county office at AA rates;

(ii) motor vehicle reimbursement net of tax of Kshs. 7,550,000;

(iii) some latitude in the provision of housing benefit for Speakers of Parliament to

include leasing of appropriate residences or payment of house allowance.

(iv) reinstatement of sitting allowance for plenary sessions;

(v) removal of the limits on the number of remunerable committee sittings;

(vi) graduation of remuneration of Members of Parliament on the basis of experience;

(vii) increased sitting allowance for Parliamentary Service Commissioners; and

(viii) enhanced salary for non-MP Commissioners and introduction of sitting allowance.

27. However, upon publication of Gazette Notices No. 10347 and No. 10352 dated 96

August, 2023, the Parliamentary Service Commission observed that the Salaries and

Remuneration Commission departed from the proposals of the Parliamentary Service

Commission. This has prompted the Parliamentary Service Commission to propose the

amendments in this Bill in order to clarifu its mandate vrs-a-vrs that of the Salaries and

Remuneration Comrnission.
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28. Pursuant to its mandate in Article 127 (6) of the Constitution, the Parliamentary Service

Commission is mandated to facilitate Members of Parliament to perform their duties

effectively and effi ciently.

29. The amendment seeks to uphold the role of the Parliamentary Service Commission

under Article 127 of the Constitution as the proper constitutional Commission

established to provide services and facilities to ensure the effective and efficient

functioning of Parliament and performing the functions necessary for the wellbeing of

members and staff of Parliament.

30. Under Article 127 (6) (a) and (e) of the Constitution, the Parliamentary Service

Commission is required to:

(a) provide services and facilities to ensure the efficient and effective functioning

of parliament; and

(b) perform other functions:

(i) necessary for the well-being of the members and staff of parliament; or

(ii) prescribed by legislation.

3 l. Article 230 ( I ) of the Constitution establishes the Salaries and Remuneration

Commission and Article 230 (4) of the Constitution provides for the powers of the

Salaries and Remuneration Commission, which are to:

(i) set and regularly review the remuneration and benefits of all State Officers; and

(ii) advice the national and county governments on the remuneration and benefits of all

other public officers.

32. Article 230(5 ) ofthe Constitution provides that in performing its functions, the Salaries

and Remuneration Commission shall take the following principles into account:

(i) The need to ensure that the total public compensation bill is fiscally

sustainable;
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(ii) The need to ensure that the public services are able to attract and retain the

skills required to execute their functions;

The need to recognise productivity and performance; and

Transparency and fairness.

(iii)

(iv)

33. Section 2 of the Salaries & Remuneration Commission Act (Number l0 of 2011)

defines the expression salary and remuneration as follows:

"Includes the ordinary, basic or minimum wage or pay and any additional

emoluments and benefits whatsoever payable, directly or indirectly, whether in

cash or in kind, by an employer to an employee and arising out of the employment

of that employee. "

34. Article 249 (l) of the Constitution provides that the objects of constitutional

commissions are to:

(i) protect the sovereignty ofthe people;

(ii) secure the observance by all State organs of democratic values and

principles; and

(iii) to promote constitutionalism.

35. Article 249 (2) of the Constitution provides that constitutional commissions are subject

only to the Constitution and the law and are independent and not subject to direction

or control by any person or authority.

36. Article 252 (l) of the Constitution provides for the general functions and powers of

constitutional commissions, which include performing any functions and exercising

any powers prescribed by legislation in addition to the functions and powers conferred

by the Constitution.
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37. Article 259 of the Constitution provides that the Constitution must be interpreted in a

manner that promotes its purposes, values and principles; advances the rule of law, and

human rights and fundamental freedoms in the Bill of Rights, permits the

developments of the law and contributes to good governance.

38. The role of the Salaries and Remuneration Commission under Article 230 of the

Constitution must be read together with the role of the Parliamentary Service

Commission under Article 127 (6) (a) to provide services and facilities to ensure the

effective and efficient functioning of Parliament and 127 (6) (e) to perform the

functions necessary for the wellbeing of members and staff of Parliament.

39. The Parliamentary Service Commission is the body responsible for Members of
Parliament and is therefore under an obligation to ensure that the people for whorn it

is responsiblc receive equal and fair treatrnent as well as the services and facilities

necessary to discharge their duties including services and facilities necessary for

parliamentary duties.

40. Based on the decision of the Supreme Cotrt in Muthuuri & 4 Others v National Police

Service Commission & 2 Others cited above, Article 230 (4) of the Constitution does

not apply to a position that is subject to the Parliamentary Service Commission.

4 I . Article 230 (4) of the Constitution empowers the Salaries and Remuneration

Commission to set remuneration and benefits but pursuant to Article 127 (6) (a) of the

Constitution, thc Parliamentary Service Commission is responsible for providing

services and facilities to ensure the efficient and eflective functioning of Parliament,

and pursuant to Article l2'1 (6) (e) of the Constitution, the Parliamentary Service

Commission is responsible for performing the functions necessary for the well-being

of the members and staff of Parliament.
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42. One such function is to ensure that members of Parliament are provided with adequate

facilities to travel to and from the constituency or county office to the national

Parliament in Nairobi and the Parliamentary Service Commission must ensure that

members of Parliament are able to perform their dual roles of representation and

legislation that requires them to operate from two points, that is, the constituency or

county office and at Parliament in Nairobi.

43. It is therefore the request by the Parliamentary Service Commission that the

amendments to the Parliamentary Service Bill be approved to enable the Commission

review and determine the rates of reimbursement of the daily subsistence costs

expended by Members and staff of Parliament in the performance of their duties, and

to determine the rates of reimbursement for travel by motor vehicle for Members in

the performance of their duties.

Protracted Disputes between the Salaries and Remunerati on Commission and Other

Constitutional Commissions

44. In 2017, the Parliamentary Service Commission moved to court in Judicial Review

Application No. 686 of 2017; Parliamentary Seryice Commission vs Salaries and

Remuneration Commission which the Parliamentary Service Commission filed in the

Judicial Review Division of the High Court against the Salaries and Remuneration

Commission setting remuneration and allowances for members of Parliament. The

High Court agreed with the position put forward by the Parliamentary Service

Commission and quashed the Gazette Notice of the Salaries and Remuneration

Commission.

45. The Parliamentary Service Commission was sued in two High Court Constitutional

Petitions, that is, High Court Petition 208 of 2019; Salaries ond Remuneration

Commission vs Parliamentary Service Commission & Others; and High Court Petition
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185 of 2019; Okiya Omtata vs Parliamentary Service Commission & 422 Others on

the matter of payment of house allowance to Members of Parliament.

46. On its part, the Parliamentary Service Commission filed High Court Petition No. 339

of 2019; Parliamentary Service Commission vs Salaries and Remuneration

Commission & Others.

47. In the Cross Petition, the Parliamentary Service Commission sought for the court to

uphold that the Parliamentary Service Commission which is a constitutional

Cornmission established under Article 127 of the Constitution is the body responsible

for providing services and facilities to ensure the effective and efficient functioning of

Parliament and perforrning the functions necessary for the wellbeing of members and

stalf of Parliament.

48. The l{igh Court dismissed the Cross Petition filed by the Parliamentary Service

Commission and the matter is now pending in the Court of Appeal. The outcome of

this appeal could have a bearing on the proposed amendments in this Bill in so far as

it will set the beacons of what constitutes services and facilities in Article 127 (6) of

the Constitution.

HCCHRPET/E30 4 /2023 : Peter Mwans i Gachuiri -vs- Attornev General & Salaries

and Remuneration Commission

49. This Petition is filed at the Constitutional and Human Rights Division by Mr. Peter

Mwangi Gachuiri against the Salaries and Rernuneration Commission challenging the

decision of the Salaries and I{emuneration Commission to do away with the taxable

allowance for purchase of motor vehicles for Judges, on the basis that the denying

Judges a car grant threatens the independence of the judiciary as provided for under

Article I 60 of the Constitution.
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50. The Kenya Judges Welfare Association is joined as the I't Interested Party and the

Judicial Service Commission is joined as the 2nd Interested Party but the Judicial

Service Commission has not filed a petition in its own capacity.

51. The Petition seek for the following orders:

(i) A declaration that the Taxable Car Allowance for Purchase of Motor Vehicles for
judges as it existed as at the end ofJune, 202I constituted a benefit payable to and

in respect ofjudges which cannot be reviewed to the disadvantage ofiudges.

(ii) A declaration that the 2"d Respondent's letter dated 12/07/2021 purporting to

scrap the Toxable Allowance for Purchase of Motor Vehicles for Judges as

confirmed in the Circular by the Head of Public Service dated 4/06/2018

contravenes Article 160(4) of the Constitution of Kenya, 2010 and therefore the

same is invalid.

(iii) A declaration that by purporting to scrap the Taxable Allowance for Purchase of

Motor Vehicle the 2nd Respondent threatens the independence of the Judiciary

which is protected under Article 160 of the Constitution.

(iv) A dectaration that the lst Respondent in giving his opinion post facto to the 2nd

Respondent which opinion was sought to sanitize an unconstitutional and unlawful

decision already taken in the year 2021 by the 2'd Respondent in violation or

Article 160(4) of the Constitution, the I't Respondent failed in his constitutional

obligation to promote, protect and uphold the rule of law and protect the public

interest within the meaning of Article I 56(6) of the Constitution of Kenya, 2010.

(v) A declaration that the opinion ofthe I't Respondent advising the application of the

Allowance for Purchase of Motor vehicles to only judges who were appointed

before the promulgation of the Constitution violates the right to freedom from
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discrimination and the right to fair labour practices ofjudges appointed after the

promulgation of the Constitution contrary to Articles 27 and 4l of the Constitution.

(vi) An order compelling the national government offices namely the Hon. Attorney

General, the National Treasury and the Head of Public Service to forthwith
process and pay, and to continue processing and paying, the Car Grant to Judges

as had been the position prior to the 2nd Respondent's unconstitutional and

unlawful advice that resulted in the withdrawal of the same.

(vii) Costs of the Petition be provided for

52. At its 3llth Meeting held on I lth September,2023, while considering matters arising

from the implementation of the Commission's communication to the Salaries and

Remuneration Commission (SRC) regarding outstanding matters relating to

remuneration and benefits of State Officers in Parliament, the Commission noted the

above case involving the Judicial Service Commission over similar matters to the

issues between the Salaries and Remuneration Commission and the Parliamentary

Service Commission.

53. As can be seen from the foregoing, the Judicial Service Commission has faced similar

challenges and therefore the Parliamentary Service Commission is of the view that the

amendment to the Judicial Service Act be approved to allow the Judicial Service

Commission to review and determine the nature of transport facilitation and the rates

of reimbursement of daily subsistence costs expended by judges, judges, judicial

officers and staffofthe Judiciary in the performance of their duties.

Submission to the National Assembl v Committec

54. The Parliamentary Service Commission requests that the National Assembly approve

that the Parliamentary Service Act (No. 22 of 2019) and the Judicial Service Act be
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I
amended as proposed in the Statute Law (Miscellaneous Amendments) Bill, 2023 to

protect and uphold the roles of the Parliamentary Service Commission and the Judicial

Service Commission.

The above matters are submiffed for the consideration of the National Assembly

Departmental Committee on Justice and Legal Affairs.

J. M.NYE s,
CLERK OF THE SENATE/SECRETARY,
PARLIAMENTARY SERVICE COMMISSION.

I
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{)' THEJUDICIARY

OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

our Ref: cRJ 48 Your Rd: NA/DDc/rtAg2ozz(L49) Date 04 December 2023

Clerk of the National Assembly
The National Assembly
Office of the Clerk
P. O. Box 4184240100
NAIROBI

RE MEETING WTTII TIIE DEPARTMENTAL COMMITTEE ON JUSTICE &
LEGALA.FFAIRSTO
BILL (NABILL NO.5

Drsc'trss THE STATUTE LAW (MISC. AMENDMENT)
7 OF 20ZS)

we refer to your letter Ref: NA/DDC/ILA3/2023Q,49) dated B0or November 2023 on the
above subject.

The Judiciary and the Judicial Senrice Commission [SC) have noted tlat the Statute taw
(Misc. Ammdmmt) Bill (NA Bill No. 67 of 20?i) BiII seeks to ammd the Judicial seryice
Act by introducing a new section that will empower the JSC to review and deter:rrine the
nature of transPort facilitation and the rates of reimbursement of the daily eubsistence
costs expended by judges, judicial officers and staff of the Judiciary in the performance
of their duties. This is in furtherance of the mandate of the JSC r:nder Article 172(l)p)
and 252(1)(d) of the Corsrirution.

we wor:Id like to submit the following comments for consideration by the ]ustice & Legal
Affairs Committee of the National Assembly:

L. under Afiide 172, the core rnandate of the lsc is to promote and facilitate the
independence and accountability of the ludiciary and the efficient, effective and
transParent administration of justice. This independence is provided for in Article
160 of the Constitution wtr-ich states that the Judiciary - consisting of judges of the
superior courts, nagistates, otlrer judicial officers and sta.ff - shall be subject only
to the Constitution ald the law and shall not be subiect to the conhol or direction
of any person or authority.

2- The independence protected by Article 160 is the independence of the ]udiciary
from the other branches of govemment, and bodies which can exercise pressure on
the Judiciary through power conferred on them by the State. The integrrty,
independmce, and impartiality of the Judiciary are protected by the Constihrtion
not as alr end but as pre-conditions for fair and effective access to justice and for
the protection of hunun righe for all,

3. The remuneration and bmefits enjoyed by judges, judicial officers and judicial staff
is a key ingredient of the independence of the Judiciary and should therefore be
determined in a marurer that safeguards that independence. This is the reasor; for
instance, that the Constitution requires that the remuneration and bmefie payable

Supreme Court Building I Ground Floor, Chamber 6 | P.0. Box 30Ot1{0100 | Nairot,
Tel. +254 0730 181600,q00l800 I diefrEgistra@courrgo.ke | 'x$Njudirary.go.ka

Justice Be Our Shleld end Dclender
Soclol lrondormotlon

:-. Accas io Juillca



ffi
to a judge shall be a charge on the consolidated Fund, and shall not be varied to

the disadvantage of that judge.

4. It is widely accepted across the globe that judicial compensation is subject to certain

unique requiremenG that do not apply with respect to others paid from the public

purie. The supreme Court of Canada recommended in its decision in Reference re

Remuneration of ludgu of the Proaincial C-ourt (P.E.l.), [ L997 ] 3 S. C.R. 3 that to avoid

the possibility of, or the aPPearance of, political interference through economic

manipulation of the ]udiciary, abody, such as a commissioo must be interposed

between the Judiciary and the other branches of govemment. The constitutional
function of tlLis body would be to depoliticize the process of determining changes

to judicial remuneration.

5. In its decision on the compensation of US Judges, the US Supreme Court held in
lJnited States o.Will, 449 LI.S. 200, 2L7-L8 (L980), fr1at "[a] ]udiciary free from control

by the Executive and the Legislature is essential iI there is a right to have claims

decided by judges who are free from potential domination by other branches of
goverrunent."

6. On the intemational scene, the UN Basic Principles on the Independence of the

fudiciary state that "The term of office of judges, their independence, security,

adequate remuneratiory conditions of service, pensions and the age of retirement

shall be adequately secured by law." LINODC also recommends in its

Implementation Guide and Evaluative Framework for Article 11 of the UN
Convention Agaimt Corruption that State Parties should ensure through
constitutional or legislative means that "legislative or executive Powers that may
alfect judges in their office, their remuneration, conditions of service or their
resources, shall not be used with the object or consequence of threatening or
bring"g pressure upon a particular judge or judges."

7. This is the justification for the establishment of the Judicial Service Commission
with the mandate to saJeguard the independence of the Judiciary.

8, For the above reasors, the Judiciary and the |SC support unreservedly the proposed

ammdment to the Judicial Service Act to empower the ]SC to review and determine
the nature of tra$port facilitation and the rates of reimbursement of the daily
subsistence costs expended by judges, judicial officers and staff oI the ]udiciary in
the performance of their duties.

We thank you for the opportunity to comment on the Bill and hope that pAC will find
these views useful in its deliberations.

PA[.'L N. MAINA, OGW NDC'(K)
FOR: CHIEF REGISTRAR oF TI{E IUDICIARY &
SECRE-TARY, II.JDICIAL SERVICE CO SION

Suprems Court Building I Ground Floor, Chamber 6 I P.0. Box 3004140100 | Nairobi
Tol. +2510730 181600rm800 Ichiefrcgbfa@c tgo.k8 |vrsrv.ludcbry,0o.ke

Jurtlce Be 0ur Shleld and DelenderW
loclal lrondo nafion
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Copy to: Chief Justice & President,

Supreme Court of Kenya
Supreme Court Building
NAIROBI

Registrar,
Judicial Serrice Corr:nission
CBK Peruion Towers
NAIROBI
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Td. +254 rB0 181600rmn00 | .filrliqLiraoourho.L lwy.Jtdclry{o.k3

Justice Bo Our Shield and Defender
soclol [ordorma on

!h.c,t,- AccGlr io JudlcG



I

Salaries &'Remuneration
Commission

n.*o'ari1 p,oo,iri,,rr

Ref No. SRC/TS/8(79) 30th November,2023

Mr, Samuel Njoroge
The Clerk of the National Assembly
Parliament Buildings
P.O Box 41842- 00100
NAIROBI

Dear $ly. ;Ltorufoz
MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL NO. 67 OF 2023.

Reference is made to the captioned Bill and the proposed amendments to the Parliamentary
Service Act No. 22 of 2019 and Judicial Service Act No. 1 of 2011.

The Salaries and Remuneration Commission (SRC) has reviewed the Bill and notes that the

Memorandum and Objects of the Bill is to provide for further functions and powers of the
Parliamentary Service Commission pursuant to Articles tzl (6) (e) and 252 (1) (d) of the
Constitution. The bill further seeks to amend the Judicial Service Act to specify the nature of
facilitative mandate of the Commission under Articles 172 (1) (b) and 252 (1) (d) of the

Constitution.

SRC has examined the proposed amendments to the Parliamentary Service Act as set out in
the Statute Law Miscellaneous Amendment Bill No. 67 of 2023 and wishes to submit its views

as follows:

1, PROPOSED AMENDMENT TO THE PARLIAMENTARY SERVICE ACT NO. 22 OF

2019 BY:

Substituting section 3 (a) with the following paragraph :

(a) Specify further functions that may be performed and powers that
may be exercised by the Commission pursuant to Article 127 (6Xe)
and Article 252(1Xd) of the Constitution;
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(f) The amendments proposed by the Bill to the Parliamentary Service Act seek to vest
additional functions to PSC. Having considered the mandate of PSC under Article 127
(6) of the Constitution, it is the considered view of SRC that the proposal to amend
section'18 of the principal Act.expands the mandate of PSC,beyond what is envisaged
in the Constitution. The amendments must be in line with the broad mandate of PSC

and take into account other provisions of the Constitution including Article 230 (4).
(9) In particular, the powers and functions sought to be conferred upon PSC by the

proposed amendments are expressly vested in SRC by Article 230 (4) of the
Constitution. The amendments, therefore, are in violation of the Constitution.

(h)The Constitution guards against conflict of interest in the discharge of official duties.
This includes the determination of remuneration and benefits. It is critical to note that
the composition of PSC is mainly Members of Parliament, who would benefit directly
from the transpoft and daily subsistence allowance, whlch the bill proposes to mandate
PSC to set. This is contrary to Article 75 (1) of the Constitution.

(i) Article 2(4) provides that any law, including customary law, that is inconsistent with
this Constitution is void to the erteft of the inconsistenc)+ and any act or omission in
contravention of this Constitution is invalid. In view of this, the proposed amendments
are invalid for being in contravention of the Constitution.

Recommendation
SRC is of the considered view that the proposed introduction of section 18 (3) and (4) to the
Parliamentary Service Act is unconstitutional and recommends that the proposed section 1B
(3) and (4) to the principal Act be deleted from the Bill.

2, PROPOSED AMENDMENT TO THE JUDICIAL SERVICE ACT NO. 1 OF 2011 BY
AMENDING SECTION 13 BY INSERTING A NEW SECTION IMMEDIATETY AFTER
SECTION 13_

13A. In accordance with the mandate conferred to the Commission by Articles
172(1Xb) and 252(1)(d) of the Constitution, the Commission shall review and
determine the nature of transport facilitation and the rates of reimbursement
of the daily subsistence costs expended by judges, judicial officers and staff of
the Judiciary in the performance of duties.

SRC's Observations

(a)The effect of the proposed amendment is that it divests SRC of the mandate to
determine the transport and daily subsistence benefits of for State offlcers in the
Judiciary. This would be contrary to the letter and spirit of Article 230 (4) (a) of the

I
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Recommendation
SRC is of the considered view that the proposed introduction oF section 13A to the ludicial
Service Act is unconstitutional and therefore recommends that the proposed section 13A to
the Judicial Service Act be deleted from the Bilt.

3. WAGE BILL MANAGEMENT
i. The Wage Bill is deflned as the total remuneration and benefits paid to

employees by the employer for work performed. The public Sector Wage Bill
comprises: Basic salaries; Remunerative allowances such as house and
commuter; hardship, extraneous, domestic, and risk and facilitative
allowances paid to meet expenses incurred by officers in the course of duty
such as daily subsistence allowance. in the financial year 202112022 the
total wage bill was KES. 1,035,160 million.

ii. As required by Article 230(5Xa) of the Constitution SRC in performing its
functions ensures that total public compensation bill is fiscally sustainable.
The proposed amendments to Parliamentary Service Act and ludicial Service
Act negates the implementation of this constitutional principle since SRC has
set, reviewed and advised on the applicable daily subsistence allowance in
the public service. In setting and advising on the rates, SRC ensures that
total public compensation bill is fiscally sustainable. Further, rates set by SRC
are equitable.

4. DISPARITIES IN BENEFITS
i. In discharging its mandate SRC has continued to set, review and advise on

comparable remuneration and benefits in the Public Service with a view to
ensuring inter alia that the total public compensation bill is fiscally
sustainable and there is equity in remuneration and benefits as required by
Afticle 230(5) of the Constitution.

il. The proposed amendments to the parliamentary Service Act and Judicial
Service Act will erode the gains made towards harmonizing remuneration
and benefits for State officers as setting of comparable, equitable and
harmonized remuneration and benefits requires a centralized approach as
provided in Article 230 (4) of the Constitution. Further, this will result in
disparities in the benefits in question among State and public officers across
the public service contrary to Article 230(5) of the Constitution.
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To:

From:

Date:

Re:

Thc National Asscmbly Office of thc Clerk

Katiba Institute

01 Dccember 2023

Comments on thc Statutc Law (Misccllaneous Amendments) B.ills Q',trational
Assembly Biil Nos 67 and 68 of 2023) to the Departmental Committce on
Labour

Inttoduction

I(atiba Institute (I(I) I rcccivcd two rcquests for comment on the Statute Law

(A{isccllaneous Amcndments) Bils 2023 $Jational Assembly Bills 67 and 68 of 2023).

Although the Bi.[s propose amendments to many laws, the Departmcntd Committce on

Labour has requested that we comment on Proposed amendmcnts to the following Acts:

. Thc Employment Act

. The Industrial Treining Act

. Thc National Emplol'rnent Authority Act

Discussion

The Employment Act

The proposed amendmcnt to scction 3(2) of the Employment Act u,ould cxcmpt the

National Intclligence Service from complying with the Act. The Mcmorandum of Obiccts

and Reasons states that thc proposed amendment exempts thc National Intelligence

Service 'in thc same manner as other national security organs.'

Our primary concern is that the proposcd amendment may not comply with thc

requirements for limiting a fundamental right or freedom under Article 24 of the

Constitution. 'Labour Rclations' are among the fundamental rights and frcedoms

guaranteed under the Bill of fughts. According to Article 41:

(1) Every pcrson has the right to fair labour practices.

rKatiba Institutc (KI) is a research and litigation institutioo establishcd in 2011 with thc mission of
suppotting the implemeotation of Kenya's 2010 Constitution, helping to resist cfforts to underminc

that Constitution, and to assist in dcvcloping a culture of constitutionalism in Kcnya.



(2) Every workcr has thc righc--

(a) to fair rcmuneration;

@) to rcasonable working conditions;

(c) to form, join or participatc in thc activitics and pr<.rgrammcs of a
trade union; and

(d) to go on strikc.

(3) Eve ry cmploycr has thc right-
(a) to form and join an cmployers organisation; and

@) to participate in thc activities and programme s of an cmploye rs
organisation.

(4) Every tradc union and evcry cmploycrs' organisation has thc
right-

(a) to dctcrminc its own administration, programmcs and activitics;

@) to organisc; and

(c) to form and join a fcdcration.

(5) livcry tradc union, cmploycrs' organisation and cmploycr has thc
right to cngagc in collcctivc bargaining.

Although Aficlc 24(5) states that lcgislation may limit thc right to Labour Rclations t<r

pcrsons scrving io thc Kcnya Dcfcncc Forces or thc National Policc Scrvicc, it docs cxtcnd
the exccption to othcr national sccurity organs such as the National Intclligencc Scrvicc.

As a rcsult, if thc National Assembly intcnds to limit labour r.ights by cxcmpting thc
National Intelligcncc Scrvicc from the Employment Act, it must comply u,.ith Articles
24(1)-(2). Arlj,cle 24(3) rcquircs thc National Assembly to 'spccifically expresses thc
intcntion to limit that right [to Fair Labour] and thc nature and extent of the limitation,.
According to Articlc 24(2), the National Asscmbly must cxplain why thc Iimitation is:

rcasonablc and justrfiablc in an opcn and dcmocratic socicty bascd on
human dignity, cquality and frccdom, taking into account all rclcvant
factors, including-

(a) thc naturc of thc right or fundamcntal freedom;

(b) thc importance of thc purpose of thc limitation;

(c) thc naturc and cxtent of thc limitation;

(d) thc nccd to cnsurc that thc cnioymcnt of rights and fundamcntal
frcedoms by any individual docs not prcjudicc thc rights and
fundamental frccdoms of others; and

(c) thc rclation bctwccn thc Iimitation and its purposc and whcther
thcrc are lcss rcstrictivc mcans to achieve thc purposc.

Commcnts oo thc Statutc L.w (Miscelhocous Amcodrncnrs)
llills (I',latiooal Asscmbly llill Nos 67 and 68 of2023) to thc
Dcpartmcntal Committcc on Labour 2



\Wc arc conccrned that thc proposed amcndment has not met thc lcquircmcnts under

Arttclc 24. Thc Bill d<.res not cxPlain why excmpting the National Intclligcncc Scrvicc is

rcasonablc and justifiablc, docs not cxplain the imponancc and purposc of thc limitation,

and does not explain why a blanket exemPtion (as opposed to exemption from specific

requircmcnts of thc Act) is necessary.

As a rcsult, we bclicvc that thc proposed amcndment to thc EmPlo,'rncnt Act would bc

subjcct to challcngc. Thc most cffcctivc way to avoid a lcgal challengc would bc to cnsure

that thc rcquircmcnts of Articlc 24 arc fully satisficd. That may requirc a closcr look at thc

cxcmption, cxplaining why it is neccssary, and dctermining whcthcr thcrc is a lcss

restrictive mcans of achicving thc intcndcd goals.

The Industrial Training Act

Thc proposcd amendmcnt to the Industrial Training Act would change thc datc an

cmploycr must pay a training lcvce from thc fifth day of thc month following the month

thc lery bccomcs duc to thc ninth day of thc month.

Wc do not havc any substantivc commcnts on this minor amcndmcnt.

The National Employment Authority Act

'fhc Statutc Law @,[isccllanc<.rus Amcndments) 8i11,2023 ProPoscs significant changcs to

thc National Iimploymcnt Authority Act 'to curc inconsistencics in thc Act and align it
with the National Employmcnt Authority I luman Rcsourccs Policy and Proccdurcs

Manual.

We do not have a copy of that manual, so it is unclear what the inconsistcncies are or why

a law passed by Padiamcnt must bc amendcd to bc consistcnt with a policy and proccdurcs

manual. Vithout knowing morc, we are conccrned that this is a situation wherc thc tail is

wagging thc dog; policie s and proccdure s should be amendcd t<.r comply with the law, not

the other way around. If thcrc is a compelling, substantivc rcason to amend thc law, then

we respectfuuy submit that those reasons should bc includcd in thc Mcmorandum of
Objccts and Rcasons.

Therc arc other concetns with the Act outsidc the thin iustification for thc amcndments.

First, scction 3(a) of thc Act statcs that one of its PurPoscs is to 'givc cffect to Articles

55(c) aod 56(c) of thc Constitution'. Articlcs 55(c) and 56(c) require thc Statc to give thc

youth and maryinalized and minority comn:unitics employmcnt oPPortunidcs.

Thc Act, as it is nou,, focuscs significantly ()n the youth. Howcver, drc proposed

amcndmcnts to scctions 2, 30(1), 30(3), 33(3), and 42 delcte thc word youth from those

sections. If thcse amendments arc passed, thc purPosc of promoting youth cmPloyment

undcr section 3(a) will bc all but climinatcd. It is unclcar to us u/hy conforming rvith a

policics and proccdurcs manual would rcquirc abandoning one of thc csscntial Purposcs

Comments oo thc Statutc Law (N{iscellancous Amcndments)
Bills (l^lational Asscmbly Bill Nos 67 and 68 of 2023) to the
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of the Act. Wc would necd morc information about what is in thc policy and procedures
manual t<.r undcrstand why thc Act no longer givcs cffcct to Articlc 56(c) <_rf thc
Constitution.

As rcgards thc amcndmcnt to scction 4 of thc Act - Iimiting thc Act's application to
cmployers with tcn or morc cmployccs - thcrc may bc a sound rcason for imposing such
a limit, but compliancc with a policy and proccdurcs manual is not onc of them. Wc bclicvc
it is incumbent on thc National t\sscmbly to providc a rnorc substantivc rationalc for this
amcndmcnt.

Including Section 4(aa), rvhich makcs thc Act applicablc t<,r 'cach county governmcnt', u'ill
likcly rcquire the National Asscmbly to consult with thc Scnatc. Articles 110-113 and
Scction 2 of thc Sixth Schedulc to thc Constitution require thc National Asscmbly to
consult with thc Scnatc on anv bills affccting countics.

Including cach county govcrnmcnt in thc proposcd Scction 4(aa) without incorporating
countics into othcr scctions of thc Act may not bc sufficicnt to cnsurc that thc Act binds
county goycrnmcnts. For instancc, scction 28 of thc Act rcquircs that the Authority bc
notificd whcn a vacancy, <.rccurs at a'public or Statc officc at thc nati()nal govcrnmcnt lcvcl'
Including cach counry in Scction 4(aa) would not obligatc thcm to con.rply with Scction
28.'lir avr-rid any potcntial f<rr litigation, it is incumbcnt that thc amcndmcnts look at thc
languagc thrcrugh thc Acr to cnsurc consistcncy.

Analysis of Proposed Amcndments

The Employment Act

Commeots on thc Statutc Law (N{iscellancous Amcndmcnts)
llills ('.lational Asscmbly BillNos 67 and 68 of2023) to thc
Depattmental Committcc on Labour 4

Ncr Rcf Comnrcnts Rccommcndations

i Inscrt a ncw

ParagraPh
immcdiatcly
aftcr

Paragraph
04
(bb)thc
National
Intelligence
Scrvicc

Scction 3 of No. 11

of 2007, which it is
prc-rposcd to amcnd,
providcs that
(2) This Act shall not
apply to
(a)thc I(cnya
Dcfencc Forccs or
thc rcscrvc as

respcctivcly dcfincd
in thc I(cnya
Dcfcncc Fbrccs Act,
2012;
(b)thc Kcnya Policc,
thc I(cnya Prisons

This amendmcnt may not comply with
thc rcquircments for limiting a

fundamental right ot flrccdom undcr
Articlc 24 of thc Constitution,
considcring that labour rclations arc
among thc fundamcntal rights and
frcedoms guarantecd under thc Bill of
Rights.
Articlc 24(5) of the Constirution
providcs that lcgislation may limit thc
right to labout rclations to persons
scrving in thc l(cnva Dcfcnce Forccs
or thc National Policc Scrvicc; it docs
not cxtcnd thc cxcepdon to othcf



Scrvice or thc
Administration
Policc Forcc;
(ba)thc I(cnya Coast
Guard Scrvicc;
(c) thc National
Youth Scrvicc; and
(d) an employcr and
the cmploye rt
dcpcndants wherc
thc dcpcndants arc
thc only employccs
in a family
undcrtaking.
The prop<-rscd

amendmcnt would
excmpt thc National
Intclligcncc Scrvicc
from compl;,ing with
the Act.

national sccurity organs such as the
National Intclligencc Services.

-Wc recommcnd that if the National
intcnds to limit labour rights by
cxempting the National Intclligcnce
Scrvicc flrom the Employment Act. it
must comply with Articlcs 24(1)-(2).
Aracle 24(3) rcquires thc National
Assembly to spcciFrcally cxpress thc
intcntion to limit that right and the
naturc and cxtcnt of the [mitation.
The proposcd amcndment has not mct
thc rcquircmcnt and would bc subicct
to challcnge in a court of la',v.

The Industrial Training Act

N<.r Ref Commcnts Rccommcndations

1 No substantive
comments

No
rccommcndat-ions

The National Employment Authority Act

Commcnts oo thc Statute Law (Miscellancous Amcndmcnts)
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No Ref Commcnts Rccomme ndations

1 Clausc 2
In thc dcfinition of
Authority', deletc the
word Youth'

Section 3(a) of thc Act
states that onc of its
purposcs is to 'givc cffcct
to Articlcs 55(c) and 56(c)

of thc Constin:tion'.
Articles 55(c) and 56(c)

rcquire the Statc to givc
thc youth and
marginalized and minority
communities cmploymcnt
opporrun.itics.

It is unclear to us why
conforming with a policies
and procedurcs manual
would rcquire abandoning
onc <.rf thc esscntial
purposcs of thc Act. !flc
would nced morc
information about what is
in thc policy and
proccdurcs manual to
undcrstand why thc Act



The Act, as it is n<.rw,

focuses significandy on
thc youth. If thcsc
amendmcnts arc passcd,
thc purposc of promoting
youth employmcnt under
section 3(a) will bc all but
eliminated.

no longer givcs effect to
Article 56(c) of thc
Constitution.

) Clausc 17(2)
It is proposcd to
delete paragraph (c)

and substitute it with
a new ParagraPh and
thcn dclctc paragraph
17(2) (d).

Paragraph (c) now
reads-
A pcrson shall bc
quali{icd to be
appointcd as a

Dircctor-Gcncral if
that pcrson has at
lcast 10 ycars'
cxpcriencc, fivc of
which shall bc in a

managcmcnt lcvcl.

Paragraph 17(2)(d),
proposcd to bc
delctcd, providcs that
'a pcrson shall bc
qual.ified to bc
appointed as a

Dircctor-Gene ral of
thc Authority if the
pcrson has not
attaincd thc agc oI
thirty-fivc ycars at
thc time of
appointmcnt.'

The se proposals will
ultimatcly excludc thc
youth from holding the
position of thc Director-
Gencral, which was not
thc intent of Parliament
whcn you rcad Scction
17 (2) (c) and (d) togcther,
as wcll as thc purposc of
thc Act.

Thc Dircctor-Gcncral is
subicct to thc dircction of
thc Board and is
rcsponsiblc for thc day-to-
day managcmcnt of the
Authority.

Any othcr nccessary
cxpcricncc intcndcd to be
drawn from the proposed
cxtra managcmcnt lcvcl
cxpcricncc can bc drawn
from thc hoard
mcmbcrship thc DG
works with. It is
unnecessary to depart
from thc Actt initial intent
of providing opportunitics
for thc youth.

We proposc that Scction
17 (2) (c) and (d)
qualifications bc rctained
as they are.

Commcnts on thc Scatutc Law (Miscellancous Amcndmcnts)
Bills (I.'lationzl Asscmbly Bill Nos 67 and 68 of 2023) to thc
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3 Clausc 28(2)
It is proposcd that
Secuon 28(2) of thc
Act bc deletcd.
Section 28(2) statcs
that lVhencver a

vacancy occurs, thc
appointing officc
shall givc prioriry to
the job seekers
rcgistercd by thc
Authority who

Posscss thc
qualifications or skills
sought.'

Scction 20 and 24 of thc
Act providcs that a person
sccking cmploymcnt may
rcgister with thc Authoriry
and thc Authority shall
kccp and maintain an up-
to-datc registcr of all job
scckcrs sccking
employmcnt.
The assumption is that the
Authority shall prioritrse
pcrsons registcrcd and
pre-vcttcd for vacancics.

Deleting this Scction
undermincs the utility of
thc procceding provisions
whilc, morc importandy,
removing transparency
and accountability from
thc Authority regarding
thc pcrsons considcred for
vacancics.

Wc propose that this
Scction be rctaincd unless

therc is anothcr systcm of
considcring pcrsons
rcgistered with thc
Authority for vacancies in
the rcgulations, which arc

yct to be shared with
stakeholders for rcview.

4 Dclctc the word
'youth' and subsdrutc
thc word .,xrith

jobscckcr in Scctions
300), (2), (3),33(3),
ar.d. 42

The Act, as it is now,
focuscs significandy on
thc youth. If thesc

amendments arc passcd,
thc purposc of promoting
youth cmployment undcr
section 3(a) wil.l bc all but
climinatcd.
Articlc 260 does not
prcscribc an intcrpretation
of 'minoritics' but
providcs interprctations of
'youth' and marginaliscd
grouPs.
'Marginalised groups'
mcans a group of peoplc
who, bccausc of laws or
practiccs bcforc, on, or
aftcr thc cffcctive datc,

Wc propose thc Sections
be rcta.incd as they are.

It is also ncccssary that thc
Act havc rcgulations to
providc clariry on thc
intcrprctation of a

'jobscekcr' in the context
of this spccific Act to
ensufc the prcscrvation of
the purpose of the Act if
thc proposed amendmcnts
on substituting'youth'
with iobscckcr is to catcr
for marginaliscd groups
and minoritics, u,hich
groups thc Act was

purposcd fcrr as wcll.
Scctions 24 and 25 usc thc
word 'jobsceker', and therc

Commcnts on thc Statutc Law (Misccllaneous Amcndments)
Bills (Natiooat Asscmbly Itill r.{os 67 and 68 of 2023) to thc
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Conclueion

Thank you for thc oppomnity to comment on the proposcd amendments. Plcasc lct us
know if you want to discuss these issucs furthcr. Wc would be happy to participatc in any
way we cao

Sincerely,

Chris Kerkcring
Eileen Imbosa
Ray Odanga

Commcots on thc Statuta Law (Misccllaocous Arncndmcnts)
Bills (Netiond Asscmbly Bill Nos 67 end 68 of2023) to thc
Dcprrtmcntel Commiftcc on Labout 8

i

wcrc or arc disad!"entagcd
by discrimination on one
or more of thc grounds in
Atade 27 (4).

is a necd to harmonisc the
mcaning of jobscekcr in
the context of the Act.

5 Delete Section 37 (2)
and substinrte with a
ncw subsection that
stetes that "The
Authority shall
esteblish incentivcs
to reward a pdvatc
institution that
employs Kenyans
within six months
aftcr complcting their
certificatc or
undcrgraduate
studics, and who do
not Possess morc
than Iivc years'
cxperience.'

The incentive
schcme/regulations to
rcward pr.ivate institutions
must bc set out
bcfotchand and bc
subjectcd to public
paticipation.
The incentivcs must be
applicd in an open manner
that esPouses the national
values and principlcs of
govcrnance undcr Articlc
10.

Requires regulations



OFFICE OF THE DIRECTOR OF PUBLIC PROSECI.-NIONS

MEMORANDUM OFTHE PROPOSED STATUTE I-A\/v (MISCELI.ANEOUS
AMENDMENTS) NO. 2 BILL (NATIONAL ASSEMBLY BILL NO. 68 OF 2tl23)

AC'T/r.A\/v AMENDMENT COMMENTS
1 Parliamentary Service

Act,2019
(ActNo. zzof zotg)

An amendment to specify the nature of the
further functions that may be performed by
the Commission, as provided for in Articles
rzZG)@) and Article ziz (t) (d) of the
Constitution

This amendment will clarify the specific roles
the Commission should play in ensuring it
protects the well-being of the parliamentary
staff.

The PSC Act is the major legislation for the
PSC and should therefore outline in detail
majority if not all duties ascribed to the
Commission pursuant to Articles rzZ(6)(e)
and zSz(rXd) ofthe Constitution of Kenya
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Therefore, the ODPP supports this
amendment.

2 Judicial Service Act,
2011
(Act No. r of zorr)

An amendment to provide for the facilitative
mandate of the Commission under Articles
rZz(rXb) and zSz(rXd) of the Constitution

The ODPP supports this amendment since it
will clearly set out how the JSC will
undertake the general functions enlisted
under Article z5z ofthe Constitution in light
of their core mandate under Article r7z.

3 The Advocates Act
(Cap. 16)

Bill proposes to amend the Advocates Act to
provide that the Registrar responsible for
keeping the roll of Advocates shall be the
Chief Registrar of the Judiciary.

The Act is also amended to provide that the
Council of the society may, with the approval
of the Chief Justice, make rules for the
admission of advocatas.

The Chief Registrar of the Judiciary, has
been, in practice, the one issuing practicing
certificates to newly admitted advocates and
practicing advocates who renew their
certificates yearly.

All applications for practicing certificates are
made to the Chief Registrar and the newly
admitted advocates take oath before the
Chief Justice as facilitated bv the Chief
Registrar.

Further, the roll of advocates is signed in the
presence of the Chief Registrar of the
Judiciary who also adds her or his signature
as a witness.

Therefore, the ODPP supports this
amendment.

4 Notaries Public Act
(Cap. t7)

An amendment to allow the Chief Registrar of
the Judiciary to be responsible for enrolling
notaries public in the book kept for that
purpose; grant new certificates to newly-
enrolled notaries public: and to remove from

AII Notaries Public take oath before the Chief
Registrar of the Judiciary who is the Chief
Administrator of the Judiciary as enshrined
under Article 16r of the Constitution.
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the roll any person whose appointment as a
notary public has been revoked under the Act.

The Chief Justice is the appointing authority
of all Advocates who wish to perform the
duties of a Notary Public as provided for
under Section z of the Notaries Public Act.

The ODPP therefore
amendment.

supports this

5 Civil Procedure Act
(Cap. zr)

An amendment to provide that the members
nominated by the law Society of Kenya and
appointed by the Chief Registrar shall be
three in number - This is intended to improve
decision making within the Rules committee
and reduce the cost of facilitating the work of
the committee

The ODPP supports this amendment to
section 8r of the CPC as it will enable prompt
and efficient decision-making processes
especially in the issuance of practice
directions.

6 Trustees (Perpetual
Succession) Act
(Cap. 16+)

An amendment allows the Registrar of
companies to be responsible for the
registration of trusts and issuance of
certificates of incorporation; the processing of
applications for incorporation; form of
application; keeping and maintaining a
register; conduct of searches in the registry
and making of regulations

The ODPP supports this proposed
amendment as it will be in harmony with the
Companies Act and allow for efficient
delivery of services

7 Sexual Offences Act,
2006
(Act. No. 3 of zoo6).

Proposed amendment to provide that the
register of convicted sexual offenders shall be
kept and maintained by the Chief Registrar of
the Judiciary

The ODPP supports this amendment as it
aligns with the Constitutional mandate of the
Chief Registrar under Article 16r as the Chief
Administrator of the Judiciary.

Further, the Chief Registrar is in charge of all
courts within the Republic of Kenya and
therefore this amendment will ensure
harmony in prosecution and handling of
sexual offences and its related matters
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8. 0fEce of the Attorney
General Act, zozr
(Aa No.49 ofzorz)

An amendment to remove inconsistencies in
ttre operational framework of the OfEce of the
Attorney General in line with Article 156 of
the C,onstitution of Kenya which establishes
tle Office of the Attorney General as an
independent office

far as it aims to create hannony with the
relevant statute for the Attorney General's
ofEce

The ODPP supports
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