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CHAIRPERSON'S FOREWORD
'fhis report contains proceedings ol'the Departnrental Committee on Health on its consicleration
of the Assisted Reprocluctive Technology Bill, 2022 (National r\ssembly Bill No. 6t of zoaz),
sponsored by the Hon. Millie Odhiambo Mabona M.P. The Bill was publishecl ep s4.ttr November
2092, read a First Time in the House on lVednesday, 3'{ May 9a23, ancl thereafter committed to
the Depaltrnental Committee on Flealth for consideration and reporting to the I'louse pursuant
to the provision of Standing Orcler 197.

The Bill has fifty-two (52) clauses and seelts to provide lor the regulation of assisted reproductive
technology, to prohibit certain practices in connection with assisted reproductive technology, to
establish an Assisted Reproductive Technology Directorate and to mahe provision in relation to
children born through Assisted Reproductive Technology processes and for connected purposes.

I;ollowing placement of advertisements in the print media on Monday, Stl May, 9029 seelting
public and stakeholder viervs on the Bill pursuant to Article lls(l)(b) of the Constitution and
Standing Order l2?(9), the Committee received memorancla fi'om fourteen (t.t) stalteholders,
namely; the Ministry of Health (MOI{), the Kenya Law Reform Commission (KLRC),the
National Gender and Equality Comrnission (NGEC),the Law Society o[Kenya (LSK),the LSK
Nairobi Branch, the Kenya National Commission on Human Rights (KNCHR) ,the Oflice of the
Attorney General and Department of Justice (OAG and DOJ), The CRADLE, ,the University of
Nairobi, the African Women Studies Research Centre (AWSRC), the Center for Reproductive
Rights (CPR), the World Youth Alliance (WYA), the Kenya Obstetrical and Gynaecological
Society (KOGS), the Nairobi M Centre and Dr. Gideon Mutua, Dr. Jean Kagia, Susan Muli,
Kathambi Kinoti, Dr. Eda J. 'fatu Beauttah, Muinde Njoroge and Remigeo P. Mugambi who
submitted a joint memorandum.

The Committee vide letter REF: NA/DDC/DC-H/9O93/O94 dated loth May 9099 sought and
obtained memoranda fi'om key stakeholders and engaged them in meetings held on Tuesday 1Sth
July,2023 and lo,h August, 2023 to discuss the Bill. The Committee also held a retreat rvith some
of the stakeholders on lgth August 2023 at English Point Marina in Mombasa.

The Committee is grateftrl to the Oflices of the Spealier and the Clerk of the NationalAssembly
for the logistical ancl technical support accorded to it during its sittings. The Committee further'
rvishes to thank the sponsor of the Bill, Hon. Millie Odhiambo Mabona, MP rvho attended all the
meetings that the Committee invited her during consideration of the Bill and all stakeholders
who submitted their comments on the Bill. Finally, I wish to express my appreciation to the
Honourable Members of the Committee and the Committee Secretariat who made useftrl
contributions towards the consideration of the Bill and production of this

On behalf of the Departmental Committee on Health and pursuant to the provisions of Standing
Order 199 (6), it is my pleasant privilege and honour to present to this House the Report of the
Committee on its consideration o[ the r\ssisted Reproductive Technology Bill, 2,o22, (National
r\ssernbly) Bill No.6l o[2029).lt is my pleasure to report that the Committee has considered
the Assisted Reproductive Technology Bill,2,oa"2 (National r\ssenrbly Bill No. ot of eoze) and
has the honour to report baclt to the I-[ouse rvith the recommendation that the Bill be passed
with amendrnents as reported by the Committee.

Hon. Dr. Robert Pukose, M.P.
Chairperson, Departmental Cornmittee on Health
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CHAPTER ONE

I. PREFACE

I.I ESTABLTSI{MENT OF THE COMMTTTEE

flre Departtnerttal Cortrnrittee on I-[ealth is establishecl pursuant to tlre provisions of
Standing Orcler z to of the National r\sscnrbly Stancling Or'<lers ancl in line u'ith r\r'ticle l2-l
of the Constitution rvhich provicles fbr the establisl'unent o['the Cornrnittees lry Parlianrerrt.
The nrandate ancl firnctions olthe Cournrittee inclucle:

,) To hruestigate, inEire hto, and report on all maltet's relatitg to the matdate,
nmrngenuil\ actiaities, adntinistratiort, operations atd estinmtes of the assigted
mi n is h' ies and departnu n ts ;

b) 'fo studl' thc P'ogram.nte atd poliq, objectioa of nhistries and departnwts aud
th e effect io e tr e s s of tl te i ntp le nt.e n tat io r t ;

ba) on a quartet'$, basis, mouitor arul report ou the int.ple mentatiott oi[ tlrc nattonal
budget fu respect of ih nandate;

,) To study and review all legislation referred to it;
d) To study, assess and aua$re tlte relatiae silccess of the mhistries aud departnents

as nrcasured bS' tlrc renilts obtained as contpared with tlvit' stated objectives;
e) To itruestigate and hquil'e into all matterc relating to the assigned minish'ias and

deptu'tments as thg, nru1, deem ilecessaty, aud as nta7, be referred to them $' tlv
House;

n let and report on all appohtnteils zalrcre tlu cottstitutiol ot' atDt otlrcr lazu requira
the national Asstmbly to approve, etcept those undet'standbg Order 9O4

( Co run ittee o n afpo tnltne nts) ;
g) 'fo etami,ne h'eaties, agreentath atd cotaenliorts;
It) 'fo make rtports and recommerdatiorts to the I'Iorce as ofien as possible, hrcluding

recommendatton of p'oposed legisla tiort;
,) To consider reporls of Cont.nrissions and Independent Offius submitted to the

Ilouse purstnut to tlu p'oaisiotts of Article 254 of tlrc Constitution; atd
j) 'fo eram.hu an1, questiorts raised by, Ivlentbers ou a rnatteruithin ik mandate.

2. In accordance s'ith the Second Schedule o[the Standing Orders, the Cornmittee is mandated
to consider matters related to health, rnedical care and health insurance including universal
health coverage.

3. In execr.rting its nrartdatc, the Cornrnittee oversiglrts the Ministry of [-[ealth rvith its trvo
State Depal'tn'tents uarnely the State I)epartmerrt for Meclical Services aucl the State
Department for' [)ublic l-lealth and Professional Standards.
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I.2 COMMITTEE MEMBERSHIP

+. The Departnrental Committee on Flealth rvas constituted by tl're Flouse o,, 27th October
209,2 and comprises the f,ollos,ing Mernbels:

Chairperson
Hon. (Dr'.) Robert Pultose, MP

Endebess Constituency
UDA Party

Vice-Chairperson
I-[on. Ntwiga, Patriclt Munene MP

Chu ka/ I ga mtrang'ombe Cons ti tuency
UDA Party

Hon. Orvino Martin Peters, MP
Ndhiwa Constituency
ODM Partv

Hon. Muge Cynthia Jepltosgei, MP
Nandi (CwR)
UDA Partv

Hon. WanyonyiMartin Pepela, MP
Webuye East Constituency
Ford Kenva Partv

I{on. Kipngok Reuben Kiborek, MP
Mogotio Constituency
LJDA Partv

Hon. (Dr.)Nyiltal James Wambura, MP
Seme Constituency
ODM Partv

Hon. Kibagendi Antoney, MP
Kitutu Chache South Constituency
ODM Partv+

FIon. Julius Ole Sunhuli Lekakeny, MP
Kilgoris Constituency
KANU

Horr. Maingi Mary, MP
Mwea Constituency
UDA Partv

Hon. Mathenge Duncan Maina, MP
Nyeri Town Constituency
UDA Partv

-

Hon. Lenguris Pauline, MP
Sambut'u (CWR)
UDA Partv

Hon. Oron Joshua Odongo, MP
Kisumu Central Constituency
ODM Party

Hon. (Prof )Jaldesa Guyo Waqo, MP
Moyale Constituency
UPIA Partv

FIon. Mukhrvana Titus Khamala, MP
Lurambi Constituency
ANC Party
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t.8 Secretariat
5. The Comrnittee is supported by the follorving Members of Staffi

Mr. Hassan Abdullahi Arale
Clerk Assistant l/Head, of Secretariat

Ms. Gladys Jepltoech Kiprotich
Clerk Assistant III

Ms. Marlene Ayiro
Principal Legal Counsel II

Ms. Faith Chepkemoi
Legal Counsel II

Mr. Yakub Ahmed
Media Relations Officer II

Ms. Rahab Chepkilim
Audio Recording Oflicer II

Ms. Abigael Muinde
Research Officer III

Mr. Hiram Kimuhu
Fiscal Analyst III

Mr. Benson Kimanzi
Serjeant-At-Arms III

Mr Salat Abdi Ali
Senior Serj eant-At-Arms
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CHAPTER TWO

9. OVERVIEW OF THE ASSISTED REPRODUCTIVE TECHNOLOGY BILL,9,og,z
(NATIONAL ASSEMBLY BILL NO. 6r OF aoza)

6. The Bill seeks to provide for the regulation of assisted reproclrrctive technology, to
prohibit certain practices in connection rvith assisted reproductive technology, to
establish an Assistecl Reproductive Technology Directorate and to ntake ltrovision in
relation to children bolrt tltrough assisted reproductive technology processes and flor
connected purposes.

i. PART I (Clause l-l) of the Bill contains the preliminary provisions on the short title,
interpletation, application and object and purpose of the r\ct.

8. PART II (Clause 5-to) of the Bill plovides for the establishrnent o[ the Assisted
Reproductive Technology Dilectorate, its composition and [unctions. It a]so sets out the
obligations of the National Governrnent and County Governments in matters of
Assisted Reproductive Technology.

9. PART III (Clause I l-19) of the Bill provides for matters regulating prohibited activities
in relation to the use of enrbryos, use of gametes, use of ganretes obtained from a minor.
It also provides for obtaining the consent of parties rvho go through assisted
reproductive technology processes, and sets out the circurnstances for undertahing
assisted reproductive technology and circumstances under rvhich assistecl reproductive
technology is precluded.

10. PART IV (Clause 2049) of the Bill provides for the rights of commissioning parents,
donors and children in relation to the right to assisted reproductive technology, the right
to assisted reproductive technology by intersex persons. It also makes provisions on the
use of sperm after the cleath of a man, consent to assisted reproductive technology
services, the duties ofassisted reproductive technology experts, the rights that accrue
to children born through assisted reprocluctive technology, obligations under surrogacy
agreements, prohibition of sex selection and conrnrercial artificial reproductive
technology and sale of hunran gametes, zygotes and emblyos.

I l. PART V (Clause Ss-97) of the Bill provides for matters regulating access to inflormation
as regards assisted reproductive technology including the establishrnent of an assisted
reproductive technology register', the processing and plovision of infolrnation by the
Assisted Reproductive Technology Directorate and restrictions on disclosure o[
information.

12. PART VI (Clause 9S-{.9) of the Bill provides for the legulation of licensing to offer
assisted reproduction related services. It also sets out the conditions to be rnet before a
licence is issued and revokecl as rvell as the right of revierv and appeal rvhere a licence is

denied.

19. PART VIII (Clause 5o attd 5 t) of the Bill contains miscellaueous provisions on general
penalty attcl offences related to the regulation gf assistecl reproductive technology.

t.t. PART IX (Clause 52) of the Bill provides flor the nraking of Regulations by the Cabinet
Secretary responsible for health in consultatiorr rvith the r\ssistecl lleproductive
Technology Directorate.
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CHAPTER THREE

9. CONSIDERATION OF THE BILL BY THE COMMITTEE

9.I. LEGAL PROVISION ON PUBLIC PARTTCIPATION

t5 r\r'ticle I l8 (l) (b) of the Constitution of Kenya provicles n.e f6l1611'5-

"Parlianrent shall facilitate public participatiorr and involvement irr the leeislative and
other business of Parliarnent ancl its Cornrnittees."
Standing Orcler lzi(3) provicle.s that-

"T'lu Departnwilal Conunittee to ulich a lSill is comntitted shatlfacilitate p$lic participatiott
ou the Bill through an appropriatc meclanisrry hrchdirg-

(u) inaiting subnission of manoranda;
(b) lrcldiug public luarirgs;
(c) countltittg rebaaut stakehoAers ht a sector; aud
(d) cottniltirtg etperts ot technical nfijects.

16. Standing Orderti;(sA) further provides that-

"'l'he Departtnattal Comtnittee slall take into accotutt the tiews and recommendations of tlu
p$lic uder paragt'aph (s) iu its report to the l:louse."

9.2. PUBLIC PARTICIPATION AND STAKEHOLDERCONSULTATION

t7. The Assisted Reproductive Technology Bill, Po22 sponsored by the Hon. Millie
Odhiarnbo Mabona, MP rvas published on 2.l.th November Qoeg, and pursuant to
National Assenrbly Standing Order lzi(l), the Bill was comnritted to the Departmental

' Comnrittee on Health having been read the first time in the House on snlMay 2o2S.

18. Follorving the call for tnetnot'anda from the public through placement of actvertisements
in the print nredia on 8(h May, 2023 and the request for nrenroranda from several hey
stal<eholdet's vide a letter REF: NI\/DDC/DC-hI/qogy/og.t clated loth May 202s. The
Conrmittee engaged with the ltey stalteholders in meetings held on TuesdaylStl'
July,2ogg and loth August, 9o29. The Connrittee also lteld a retreat rvith sorne of ihese
stakeholders on l9d'August, 2o2s in English Point Marina in Momba.sa.

9



S.S SUBNITSSIONS BY STAKEHOLDERS

19. The Committee receivecl submissions through olal presentations ancl rvritten
nrenroranda fi'orrr the follorving persorrs ancl institutions:

(a) The lvlinistry of Flealth (IUOFI)
(b) The Kenya Las,Reform Conurrission ([(LRC)r,ide letter clateclzs,'.|May Zo2S;
(c) The National Gender ancl Equality Courrnission (NGEC) r,ideletter d.ted ,rul

May 2023;
(d) 'fhe La*, Society of l{enya (LSK) vicle rnernorandunr received on 2.ttl' Nlay

2023;
(e) The LSK Nairobi Branch vicle letter datecl l8,l' N[ay eoes;
(Q Tlte Kenya National Commission on Human Rights (KNCI-IR) r,icle letter

dated totl' May 2023
(g) The Office of rhe Attonley General and Departrnent ofJustice (Or\G and DOJ)

vide nremorandum dated t 7(l' July Zo29
(h) The CRADLE vide memorandum subrnitted on 27th r\pril zOes and on enrail

of 27rt Jurly Po2S;
(i) Dr. Gideon Mutua, Dr. Jean Kagia, Susan Muli, Kathambi Kinoti, DL. Eda J.

Tatu Beauttah, Muinde Njoroge and Remigeo P. Mugambi who subnrittecl a
joint rnemorandum datecl 29n,lMay 2023;

O The University of Nairobi, Aflican Women Stuclies Research Centre

G\WSRC) vide letter dated sq*t May LOLS;
(k) The Center for Reproductive Rights (CPR) vide letter dated p9trd May zoes;
(l) The World Youth Alliance (WYA) vide email of se"d May 2oze;
(m)The Kenya Obstetrical and Gynaecological Society (KOGS); and
(n) The Nairobi IVF Centre

3.S.I THE MINISTRY OF HEALTH

The Ministry of Health subrnitted as flollows:

20. That it does not suppot't the Bill as it rvas not responsive to the reproductive health
needs of the Kenyan people as it rvas clevelopecl rvithout consultation rvith all
staheholders in the health Sector.

21. That it had developed a cornprehensive reproductive health larv, The Reprocluctive
I-lealthcate Bill eozs that adclresses the prevailing legal gaps in sexual and reproductive
health in the country. The Bill has been approvecl by the Office of the r\ttorney-General
and s,as ready for presentation to the Cabinet.

22. That the Bill, once enacted into larv, rvould seeh to put an encl to the litany of several
private metnbers' piecenreal legislation on reprocluctive health and bring sanity in an

otherrvise emotive, sensitive,legally grey ancl closely guardecl vital clornain of the health
of the I{euyan population.

8.e.1. THE KENYA LAW REFORM COMMISSION (KLRC)

The Kenya Lau,Refortn Cornnrission (KLRC)rvhilst supporting the Bill, strbmitteclas flollorvs

29. 'flre rvorcls "zygote" ancl "supervisor"' neecl to be clefinecl.

l0



9'l'. Propo.secl .sLrb.stitution <;l'the cletinition of'thc rvorcl "chilcl" u'ith ncrv clefirrition, "child"

has the nreaning as.signecl to it uncler the Children r\ct" fbr consistency in clefinitions
rvithin the Statute Boolt

25. Proposecl anterrcltnent o[clarrse.l by renanring the nrarginal note to "Ob.iects ot'the t\ct"
since the rvol'd.s "objects" ancl ";lurpose" al'e synouymous.

26. Proposecl amendtrtettt oI clausc 6 by substitlrting the rvords "rvith the rcler.aut
governntettt agency" rvith "the Kenya I-lealth Pro[e.s.sions Oversight r\Lrthority
(KI-lPOi\) after the rvorrl "consultation in llaraglal;h (S) as K['lPOr\ is resl>onsible for
coorclination ofjoint inspections.

2?. Ploposed redrafting of clause 9(2) as flollorvs: "The Director anclstall'of the Dircctorate
shall be contpetitively recruited ancl appointed on such terms as the Public Sen,ice
Commission may cletertnine upon tl'le receipt of a request for advice on appropriate
officet's to be appointed in the Directorate" so that the Cabinet Secletary does not
interfere rr,ith the Ptrblic Service Conrrnission's rnaudate

28. That clause L2, 13, li,'20,27 ancl 32 be redrafterl in the active voice to ensure consistency
in the clrafting of the Bill and compliance rvith the principle of plain english draflting.

29. Proposed amendment of clause 17 to Lrse the rvord "child" as opposed to the rvorcl
"minor" as the u,ord "child" is definecl in clause 2.

30. That clause l8 be moved to the Part on licensing as it sets out considerations for non-
issuance of a licence.

31. Proposecl aurendnrent of clause 2a, by redrafting sub-clause "z(g) to "professional
qualifications artd skills, if any" so as not to loch out donors s,ho rnay not possess any
plofiessional qualifications ancl skills.

32. Proposed acloption of the definition o( "party" in the Marriage r\ct, No..! of zol.l as

follos's "in relation to a malriage, arl intenclecl nrarriage or a purpot'ted nrarriage, lneans
a sPottse in a tnarriage, or the iutertded spouse to a nralriage or purported spouse in a

rnarriage" in clause 25. The proposed definition rvould encompass all mattels of assistecl
reproduction.

33. Proposecldeletion of clause 28(t) as it is superfluor.rs as the elements of a valiclcontract
are alreacly providecl fior under rvritten larv.

.9'1. That clause $'1.be sub.iectcd the clause to the provisions of the Acce.ss to In[orrnatiorr
r\ct, No. 3l of 2016 so that the Bill conrplies s'ith the principal las, on access to
i nlbt'uration uratters.

J5. That clattse 96 artcl '1.7 atueucled to specily the govenrrnent agency refierlecl as the

KI-tPOr\ fbr clarity a.s KI-lPO.\ is rnandated to handle cornplaints fronr patient.s,
aggrievedpersonsancl regulatorybocliesunclerthellealthAct,No.2tof 2c^ti.

ll



s6. That Part [V of the Bill be reclraftecl cover all aspects of'licensing by providing [or:

licensing of r\RT experts, cla.s.ses of licences, clulation of licences, short ternr licences,

cliscretion of the i\RT Directol'ate to refuse licences, the porver of the Directorate to call
fiol fulther particulars and transferability of a licences.

37. Proposecl the deletion of clause,ts as KHPOI\ is mandatecl to hanclle clisputes bets,een

parties and the application flor juclicial revies, rvill follorv if the party is agglievecl by
KHPOA's clecision.

98. Proposecl the inclusion of a penalty for the offences createcl in clause 5o(1) for
cornpleteness of the clause.

59. Proposed the deletion of Part IX ancl movingclause 52 to Part VIII as it falls under the

ambit of miscellaneous provisions.

-!0.'fhe KLRC subrnitted the rvorcls "commissioning parents", "couple" and "parties to a

marriage" are used interchangeably rvithin the Bill rvhereas the term "cornrnissioning

parents" has been defined to incltrde couple and parties to a marriage. It thet'efore

recommended the latter should be adopted so as ensure compliance rvith principles of
legislative clrafting on consistency rvithin the Bill.

3.2.9. THE KENYA NATIONAL COMIVTISSION ON HUMAN RTGHTS
(KNCHR)

The Kenya National Conrmission on Human Rights (KNCtlR) rvhilst supporting the Bill,
submitted as follorvs;

{1. Proposed the incltrsion of the clefinitions of several telms namely abandonrnent, banh,

surrogacy agl'eement and intended parents to define rvords used in the Bill as s,ell as to

align to its proposal for amendments of othel clauses.

{.2. Proposed amendments to the definition of several terms rramely "assisted reproductive

techrrology services", assisted reproductive technology, assisted reproductive

technology expel't, cryo-preservatiorr, donor, ernbryo, enrbryologist, embryology,

endoscopic surgel'y, father', mother, in-r,itro fertilization, oocyte, pre-irnplantation
screening ancl primitive streak to align to best practice ancl to cover all aspects of assistecl

reproductive technology.

.t.3. The Cornmission in clause 5 ploposed the establishnrent of a Boarcl rvith menrbership

from ctifferent Ministlies, inclepenclent oflices and other agencies of both state ancl non-
state actots that rvould participate in surrogacy procedures ancl other incidental mattels.
'fhe Commission inclicated that the legal and ethical cornplexities of i\R'f require a

multi-sectoral approach in regulation rvhich is best achieved through a clit,et'se lloald.
The Courrnissiou further proposecl that the Kenya Medical Practitioners ancl Dentists
Cotrncil be given the niandate o[r'egulating i\RT in Kenya to ertstire cost-effectiveness.

t2



t"!. Itt clause 16, the Cottttttission propo.secl the acldition of a ne\\'paragraph as fbllou's: "a

gamete or ernblyo othel than that consent to by the u'ornan".

'[5. In clau.se 18, the Comtni.s.sion pt'oposed the aclclition of neu,paragraphs on the lteeping
ot' trsing a gantete other than a huntan etnbryo, the ;>lacing oI a htruran gantete in any
aninral, thc placing of a gantete in a rvornan other tharr a huuran galncte; ancl the placiug
of'an enrbryo in a \\'ontan other than a hunran enrbryo;

'16. l'he Cottttttis.slott 1lt'oposecl the deletion o['the rvolcls "except rvlrere such replacemeut is

lttealrt to solvc nreclical llroblenrs" in paragraph (e) of clause rs(r).'l'his exclusiorr rvill
allorv hutttan etnbryo rnanipulation such as that of Chine.se Scientist FIe .lianhui that

1tt'odttcecl Ltrltt ancl Natra. The Cornnrissiou [urther 1tro1>oserl the arnenclnrent of
paragraph (b) to read'the keeltittg or ttse of an embryo beyond tlrc appearutrce of tlrc prilnitiae
slreah, as typically observecl arounc[ [ourteen days post-fertiliz.ation.

'l'7. The Corntnissiou proposecl thc acldition of a ues'clerusc on the "use of o\ruul after cleath

of it rt'otttatt" irt clause 2O so as to conrprehensively covet's lloth a ntan's sperm ancl a

\\:oman's ovLtm.

'1.8. The KNCI-IR supported clause 29 hos,ever it proposecl that clause 2S(z) be reclraflted ancl

that clausc 23(9) provides for rvhat shoulcl lre done rvith the gametes or ernbryos in case

of cleath or incapacity of,any of the parties including disagreernents.

'19. KNCI-IIt proposed the addition of the ne\\' paragraphs in clause z.(9) on consent or
otherrvise of clisclosut'e of identity to llos.sillle offsllling and consent or otherrvise for use

of donated material for research.

50. KNCI-IR prol>osecl reclrafting of clause 25 (b) to "include parties to a voicl nrarriage,
provided that both parties rvere acting undel a reasonable and bona fide belief at the tinre
of nrarriage that the marriage \\ras valicl, ancl sub.|ect to adjudication by a competent
cottl't". The Conrutission indicated that the inclusion of void nrarriages rvhere parties
believecl the tnarriage was valid coulcl potentially lead to complicatecl legal sccnarios.
1'he proposed atnenclment llrovides a nlore clefinitive stipulation that a good faith belief
in the validity of a marriage is nece.ssary, rvhile also deflerring to a legal decision on the
matter to ensrlre fairness.

51. In Clause 26, the Cotntnission proposecl thc 1:rovision of access of ART services by
loreignels provided that "at least one of the Cournrissioniug parents be dornicilecl in
Kenya".

52.'['he Cotnmissiou pt'ollosecl the substituti<ln of'tlrc rvorcl "resel'\'e" rvith "retain" in clause
zo(3)ancl the insertion of the rvorcls "horvever, disputes regalcling the clisposition of the
entbt'yo'shall be resolvccl by'a competent cotu't, considering the best interests ol' all
parties iuvolvcd" itt clause 26(3). The Conrnrission inclicated that the ltrovision about
rvithdt'arval of cottsetit flor embryo inrplantation after clivorce coulcl llotentially leacl to
ethical and legal dilemtnas, particularly iI one party rvants to llroceecl. lrurther, the
provision about Irationality might be overly sinrpli.stic ancl not account tbr complex
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situations tlrat coulcl arise in internatioual larr,. 'lhe proposecl aurenclnrents therefore

acl<norvleclge the complexity of clisputes regar'ding the disposition of enrbryos post-
clivorce ancl defers the [rnal clecision to a court.

53. KNCI{R proposed that clause 28 llrovides for negotiations of surrogacy agreenlents by

thircl parties for Iinancial gains ancl prohibition ofcomnrercialization of surrogacy as this
rvill curb against the involvement of thircl parties or surrogacy brol<ers ancl traflickers
rvho may use sul'rogacy as a nreans of trafliclting and sale of chiltlren.

5{,. In clause 29, the Cornnrission proposecl the insertion of the s,ords ", such clisputes should

be resolved through rrrecliation, arbitration or court interverttion, as deerned appropriate"

in clause zo(t)(c) irnrnecliately after the u,orcls "surrogate mother"'. 'lhe Commission

noted that the provision about dispute resolution before irnplantation nright be overly
simplistic ancl rnay not account for complex disputes that coulcl arise. Therefore, in

anticipation of such issues arising, a dispute resolution mechanisnr should be ernbedded

in the Bill.

55. The Commission proposecl the insertion of the rvords "'subject to agreement and

possible mediation in the event of clisagreement" and addition of a nerv sub-clause (e) on
"compensation for the surrogate nrother ilrespective of the pregnancy outcome rvhether

a live birth, still birth or disability" in clause so(+) and addition of a nerv sub-clause on

entitlement to psychological support during and aflter the pregnancy, provided by the

Commissioning parents. 'l-he Commission indicated that the entire section does not

address potential clisagreements or cornplications regarding the compensation of the

surrogate mother and the provision of psychological su1>port for surrogate mothers.

56. The Cornmission proposed that clause 31 be redrafted to ensure that rvhile non-nredical

gender selection is not permissible, room is given for genuine medical concel'ns

especially rvhere there is a rish o[gender'-linked hereditary diseases.

57. KNCHR proposed the redrafting of clause 32(2) to allorv transfer of gametes, zygotes,

and emblyos under specific conclitions anclguidelines plescribed by the Directorate. The
Commission inclicated that the current clause is sometvhat restrictive and may not
consider all potential scenarios as the need flor transfer ofgatnetes, zygotes and embryos

may beconre necessary for legitimate scientific research, ittternational collaboratiort or
access to better nredical facilities.

5s. -fhe Conurrission 1>roposed insertion of the rvorcls "with such couusellhry proaided by a

certtfied professiou,al coutsellof in clause 9-l(9Xb) to ensut'e that appropriate counselling is

provided to a minol' so as to effectively cleal rvith the potential ernotional ancl

psychological inrpacts of di.sclosure of information.

59. The conrmission proposed.the redlafting o[clause 3.[ (s) to provicle fol the obtaining of
consent at the time of execution of a surrogacy agreement.

Go. KNCI-IR proposed tlte insertion of the rvords "rvith such counselling provided.by a

certifiec[ professional counselor"' to clause 95 to ensure that appropriate counselling is
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I)l'ovicte(l to a tttirtor so as to eft'ectively rleal rvith potential enrotional ancl 1>sychological
irnpacts ol' cl isclosure of in[olntation.

61. KNCI-IR proposect irt clause 38 the insertion of the rvorcls "basecl on tl're criteria that
incluclc but are r:ot Iinritecl to: prolessional qualification.s, ethical concluct, anc[ a<[rerence

to aplllicable regulation.s. Any cli.sputes over licensing clecisions can lle ap;:ealccl to arr

inclel:endent tribunal."' iurmecliately alter thc rvorcls "uncler this r\ct". 'lhis provides
specificity on criteria of issuance, r,aryinq, r'e','oltinq or renerving of a licence anclclcarly
e.stablishes an appcals' proccs.s rvhich ensul'es [airness arrcl transparency.

62. KNCFIR 1>roposecl the antenclnrent of clause .t,o by rech'afting sub-clause (l) to specify
actclitional requirenrents that might be necessary for licensure uncler the Bill.

63. I{NCI{R proposed the prescribing of conclitions of storage of'garnetes or embryos, the

clisposal of the sarne at the reqtrest of the donors or at expiry of the stiptdated storage
period ancl extension o[storage periocl in clause .1..9.

6'1. The Contnrissiort 1>roposed aclclitional corrclitions u1:orr rvhich the Directorate may erant
a licettse in clause.l..l(l) nanrely the best interest of the chilcl rvhich is paramount ancl

treeds to be con.siclered in the licensing pl'ocess and in all processes. This is in line rvith
the Constitr-rtion of Kenya, the Children i\ct, 2022, the i\frican Charter on the Rights
ancl Welfare of the Child ancl the United N Convention on the Rights of the Chilcl.

65. The Comrnission proposed the additional conditions to be adhered to by Supervisors
undet'the Bill in clause {,5(l)to the effect that proper infonnect consent is obtained flronr

all parties involved in the treatnrent process and that the n,elfare and rvell-being of
individuals seeking treatment are prioritized.

66. The Commission drerv the atterttion of the Committee to the Recomruendations of the

Special Rapporteur ott the sale ancl sexrral exploitatiorr of chilclren, including child
prostiturtion, child pornography and other child sexual alluse rnaterial of gots on the
role of States in surrogacy an'angements.

3.e.3. THE LAW SOCIETY OF KENYA (LSK)

The Lau, Society of Kenya (LSK) rvhilst supporting the Bill, sr-rbmittecl as flollorvs

67. The LSK proposecl the substittrtion of'the clefinition of the rvord "chilc[" rvith "child" l:as

tlte meanirtg assigned to it under the Chilclren r\ct" to ensure consistency in dcfinitions
rvithin thc Statute Boolt.

68.'I'hc LSK proposecl rech'aftiug oIthe rlefiuition of "assistecl rellrocluctive techuology" to
t'eflect ntoderu adr,artcettrents as technoloey ha.s ach,ancecl aucl euibryos are l1o longer
put in a petli clish.

09. fhe I-SI{ llroposed the iuclu.sion of the definition of the term "intersex "since the ternr is
usecl rvithin the Bill
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70. To ensule clarity, the LSli proposecl that clause 9 should cornprehensively set out the

composition of thc Directorate inclucliug the requisite qualifications. The Directorate
should complise of metnbers u,ith technical ltnorvleclge on r\RT. 'fhe Directorate tnay

conrprise of a clirector (a ureclical expelt appointecl by the Cabinet Secretary) and fir,e (s)
other members.

71. The LSI( proposecl that clause tS (t)(c) be deletecl. LSK such that i\Rf shoulcl be

undertaken even for s1>eculative 1>urposes as this rvill allorv the consumer of these

services freeclom to decicle u,hen ancl horv they rvant to have chilclren arising from r\Rl'.

72. The LSK statecl that clause t9 shoulcl provide for limitation of the nurnber of tirnes a

donor can clonate and the number of times the donor's ganretes can be usecl to
inseminate. It also proposed that a database lor gametes and embryo donation shoulcl

be plovided for as it rvill prevent rnultiple use of a single donor rvhich rvill elirninate the
natural heterogeneity of the human race that exist from natural conception.

73. In clause 20, the LSK proposed the cleletion o[paraglaph (b) and substitution u,ith a

new paragraph to the effect that hfonned couail h taritirtg be gian by a man". This rvill
ensLlre credibility ancl prevent abuse.

7{.. 'fhe LSK proposed that the Bill should obligate a surrogate mother to, before entering
a surrogacy agreement, reveal any rnedical conditions or addictions that may have an

aclverse impract on the unborn or get exacerbated by the pregnancy in clause 97. This
rvould ensure the safety of the sun'ogate and the unborn baby.

75. The LSK proposecl that the Bill ought to 1>ermit a woman rvho has not given birth to
become a surrogate and that the age-lirnit for surrogate nrothers be increased provided
that a surrogate undergoes counseling anclpsychological analysis belore surrogacy.The
LSK noted that in the United Kirrgclom, \\,omen s,ho are childless and even those in
menopause can ofler themselves as surrogates pror.ided that a doctor has certified them
as being healthy.

i6. The LSI( proposed that clause sg should provide that a valid strrrogacy agreement has

to include the next of lrin of the surrogate and the guardian appointed by
corumissioning parents and their respective identity infornration. This rvill provicle an

altelnative contact pel'son should eitlrer the surrogate or the commissioning Parents
clie or beconre unable to take custocly of the child.

ii. The LSK flurther proposecl that a legal process o{'transfbr of a child to conrmissioning
parents be enflorcecl diligeutly to prevent exploitation. DNr\ testing after birth should
be provicled fior as proofof genetic line rvith the cornmissioning parents. This u'ill also

prevent exploitation given l{enya's rating as a Tier 2 rvatchlist country as a source,

transit and clestiriation of hnman tlaffiiking.

The LSK ploposecl the anreuclment of clause SO to require that conrnrissioning parents

shall be Iisted as.parents in the I]irth Notifrcation ancl Celtificate aflter a legalprocess

translerring cLlstocly of, a chilc[ from a surrogate to cornrnissioning pal'ents. In this

7S
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t'egarcl, the I.Sli al.so llropo.sed that the Ilirth.s ancl l)eath llcgistratiolt r\ct, Ca1t. l-t'9
ought to recognizc a conuuissioning parent as the nrothel of a chilcl boln througli
a.ssis tecl lep rocluctir.e technology.

79. 'l'he LSli firrther' pr<.rposecl that a Surrogate Birth Register sinrilar to the Aclol>tion
Itegister shoulcl be itttt'oclucecl in the Rill to enhance accountability anrl transl)arency.

80. l'he LSK pt'oposccl the reclra[ting oIClause 31 to allorv selection of thc sex oIa chilcl
bot'tt tltt'oush i\R-f so as to eive coururissioning l)arents freeclorrr to choose a child's
gencler iclentity.

3.2.,1, THE LSK NAIROBI BRANCH

The LSI{ Nairobi Branch proposed amenclments to the Bill as flollou,s:

81. It proposecl the substitution o[ the clef'inition of'the rvorct "chilct" s'ith "child" has the
nreaning assignecl to it r-rnder the Chilclren r\ct" to ensure consistency in clefinitions
rvithin the Statute Boolr

82. It proposecl the amendnrent of the clefinition of "a.ssisted reprocluctive technology" to
t'eflect nrodet'u advartcements since technology has advancecl and embryos al'e no louger
put in petri dishes.

8s. It proposed the amendment of the definition of "AIt'f expert" to inclucle other experts
a.s ob.stetrician.s atrd gynecologists deal rvith rvomen ancl are not the only experts ancl

other doctors also attend to fertility issues among men.

8'1. [t proposed redratting the deftnition of "cryo-preservation" to include the rvord
"freezing" at the beginning so as to clarify that "cryo-plesen,ation" involves flreezing.

S5 It proposecl the anrertdnrent of the clefinition of "enrbryo" as it contradicts the
Constitution rvhich plovicles that life begins at conception.

It proposecl the redrafiing of the clefinition of "couple" to inclucle intersex persons lor
inclusivity as there are laws acknorvledging inte|sex persorls.

86

87 It proposed the clefinitiort o[tlte term "gestational sun'opfacy" since the Bill lareell,deals
s'ith assistecl leprocluctiou.

88. It proposed that in clause t; (t)(c)be clelctcd to llcrnrit for that the use of r\lt'f even fbr
specttlative purposes rvhich rr,ill give corlsurners of r\RT services fi'eeclour to clecide
rvhcn ancl horv thcy \\'atlt to have chilclren through r\ltl'.

It proposecl rech'aftine o[ clause l9 (t) (e) to specify that spernr.s ol enrbryos are
tlansferrecl into a utcrus sincc cggs al'e not ltlacccl in a rr,onran.

S9
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90 It reconrmencled that clause 20 ought to prescribe t'egulations on the registration of the

infornred consent rvith the Chilclren's court for creclibility and to prevent abuse. It
Iulther notecl that claLrse 20 \\,as cliscrirninatory and to cure this, the clause shoulcl

extend the requirenrent of consent to the use of froz.en eggs of a \\,onlan alter her cleath.

LSK Nairobi Branch statecl that the clause mahes no provision fbr use o[ eggs afitel a

woman's cleath rvhich s,ill be discliminatory.

9l It proposed that an r\RT expert shoulcl obtain rvritten iuforrnecl con.sent ancl ensure

that counseling is clone before consent is given uncler clause 2l for iuforrnecl

decision mahing. The consent shoulcl also extend to the 1:reselvation of gartretes in the

event of death or incapacity in clause 22. Further', psychological analysis is clone in other
countries including South Africa rvhich introclucecl psychological analysis fior a

surrogate and a surrogate's chilclren to prevent traunla to the surrogate's children.

92 It submitted that the right to rvithdlarv consent before implantation of an ernbryo in
clause 26(3)should not arise as the child orving to the use of the rvord "pre-born" in the

definition of an embryo.

93 It proposed that the Bill ought to permit women, rvho are chilclless by choice and may

want to become surrogates, to become surrogates as is the case itr the United Kingdom

surrogacy larv.

9.1. It proposed that the Bill should provide that a valid surrogacy agreement has to include

the next of ltin of the sul'rogate and the gualdian app<linted by commissioning parents

and their respective identity information. The next of ltin to be contacted rvhere a

surrogate disappeals or develops birth related complications during delivery. The Bill
to also provide a legal process of transferring parental rights from a surrogate to
commissioning parents as rvell as DNA testing for confir'mation of genetic link rvith

commissioning parents. This rvill provide protection of the children in the country as

Kenya is knorvn as the source, transit and destination country for huntan trafliclting.
The United Kingdorn is in the process of anrending its larvs on acknorvledgment of
parents from the initial stages after registlation of the agreenrent before birth. South

Africa has a similar practice.

95. [t submitted that clause so(.l)(c) is a good provision horvever for protection of
surrogates and their dependants, the insurance proviclecl should incltrde a life insurance

policy for a surrogate that the surrogate may decide later rvhether or trot to continue

rvith the Policy.

96 lt proposed the inclusion of a clause on embryo donation, the process of getting the

donation ancl the parental rights ancl responsibilities of chilclrert bortr out of eurbryo

clonation in clause .t2(5Xb).

It subnritted that clause .t9(2) cloes not plovicle lor the clisposal of embryos, 'fhe

duration of storage ancl disposal of sperms ancl eggs.

97
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98 It prolto.sccl that clause t,;(t)(c) shoulcl state horr, clisposal of'garnetes ancl enrlllyos
ought to be done.

It submittecl that Part V o[ thc t]ill on access to infornration should recognizc ancl

l'e.spect the llrivacl'of'l)ersorlal infbnuation such that only general intbrrrration e.g., on

the ttutttber o[ clouors or sut'r'ogates nray be sharecl rvhile s1>ecific identifiablc
ittflornratiort shotrlcl not be sharecl. It also shoulcl bc a parcnt's light to rer.enl rvhether
they usecl AR'f services so as to avoicl lrreachins confidentiality ancl plotecting prarties

h'orn stigma.

l0o. Iror genetic linlt, the LSK Nairobi Branch sutrrnittecl that the []ill should require that
either a spel'tlt or egg or lloth have to be frorn the intended parent(s) belbre ..\RT i.s

rundertalten.

. It subtnitted that, for accountability purposes, the Bill ought to provide for a

sttrrogitte birth register to list birth certificates upon the issuance of a coult decree.

rol

l02. Lastly, thc LSK Nairobi Ilt'artch subnrittecl that that the lJill conflict.s rvith the best
interests of chilclren in terms of record keeping on the number of children lrorn through
surrogacy arraugernents.

s.e.s. THE NATIONAL GENDER AND EQUALITY COIVTMISSION (NGEC)

The National Gencler and Equality Conrrnission (NGEC)submitted as flollorvs:

lo9. The NGtrC proposed the adoption of thc definition of "child" in r\rticle 260 of the
Constitution and substitution of the rvord "nrinor" rvith "child" in clause lTand
throughout the Bill for alignment rvith the Constitution and for harmony rvithin the Bill
respectively.

lo-l'. The NGEC proposed the insertion of the rvords "unle.ss on the l'ecornnlenclation of a
certified nteclical cloctor" aflter the rvorcls "by the rniuor as parents and guardians can

only give consent after a medical doctor's recornrrrendation justifying the need flor the
tuse of a chilcl's sperm or ovunl.

l05. Clause 96, the NGIfC prollosecl substitution of the rvords "both partners reserve the
right to rvithdrarv consent of the inrplantation o{'the enrbryo s,hich has been created by
their os'tt spernl or ovunl" rvith the rvords "both parties rvill lre bouncl by the agreenrent
ancl the consent given for the proceclure". so as to nralte conrnrissioning parents
accottntalrle [ot' cotnmittneuts macle voluntarily in line rvith clause 28 on .sul'l'ogacy

agl'eenlents. 'fhi.s rvill prevent abuse of' technologl' leacling to the discarcl of'enrbryos
that have lifb.

106. [u clau.sc 29, the NGtiC proposecl the insertion of the rvorcls "ancl persons rr.ith
disabilities" after the rvolcl "persons" anc[ insertion of the rvord "appropriate" after the

rvorcls "access to" rvhich rvillensure aligrrnrent of the Bill rr,ith the National Reltroductive
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I-lealtlr Policy, 2022-2032 rvhich recogniz.e.s that per.sons rvith disabilities have special

leltroclLrctive ueecls.

t07. It ftrrther proposecl the insertion of a nerv sulr-clause (.t,)in clause 26 ort the subsisting

rights of a chilcl borrr out of r\R'f in the event o[<livorce by the commissiortirtg parettts.

This prevent the violation o[ the rights accruing to the chilcl shoulcl the ernbryo not

be allorvecl to grou, to full term. Further, the definition of term "ernbryo" in the Bill
connotes that an ernbryo ah'eady has life ancl has the right to life as enshritrecl in Article
eo of the Constitution.

Iog. The NGEC proposecl the substitution of the rvords "this r\ct or any other
rvritten larv" rvith the rvords "the Constitution" in clause 99 ancl 90 as Article zo(+)

of the Constitution is the supreme larv on matters of termination of pregnancy.

tog. The NGECproposed the substitution of the rvord "cletermine" rvith the rvorcl"select"

in clause 9l as the former may be taken as connoting the act of fincling out the sex of
a ficetus during an ultrasorrnd during pregnancy.

8.2,6, CRADLE, THE CHILDREN FOUNDATION

The CRADLE submitted as lollorvs

I lo. The CRADLE proposed inchsion of definitions of several terms namely "best interest

of the child", "clinic", "cyro banlt", "insttrance", "iutersex", "s(ll'l'ogate agreement",
"Pre-implantation Genetic testing" as the terms are used in the Bill as rvell as in the

anrendments to other clauses as proposed by CRr\DLE

t1t. The CRADLE proposed the deletion and substittrtion of the clefinition of various

ternrs as used in the Bill namely "diagnosis" 
"vhich 

rvas replaced rvith "Pre-

implantation Genetic Diagrtosis, "dottor" replaced rvith "gamete clonor",
"commissioning parents" replaced rvith "intencled parents". The meaning of the ternrs

such as "infertility, surrogacy" rvere also amencled to align rvith best practice on

matters of ART.

ttz. In clause 6, the CRADLtr proposed the insertion of the nes,functions on setting of
stanclards for the qualifications of counsellors uncler this Act and presct'ibing

regulations for paynrents to be made under this Act as the same are not provided for

in the Bill.

llS. The CRr\DLE, llroposecl insertion oI the rvorcls "rninor and" itnmediately aftel the

rvords "the consent of in clause t7(l). to ensure conf,ornrity rvith the plinciple of child

participation, rvhich is one of the core prirtciples of'ttre Convetttiott on tlre Rights of
the Child (CRC).

I l.t. The CRADLE proposecl the insertion of anerv palagraph in clause t9(t)clirninalizing
the ttse a sperrn of any man s,ithout the rvornan'.s conseut; in the course of proviclirrg

assistecl reproductive treatnrent services to any won'ran. 'fhis is because the Bill cloes
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llot glvc arly l)t'otcctiott to \\'olnen fi'orrr irrsenrination u'ith a sperrr) that they have uot
consented to.

I15. 1-o clearl-y set out the ob.jcctive.s of thc Bill, CIti\D[-E;>r'oposerl thc aclclition of olr.iects
t'elatecl to the be.st interest of children, the registration o[children by the r.egistr.ariorr
ot'births, reseat'clt into the incicleur:e, causes ancl llrer,ention o[infbrtility, respect ot'
sl'tl'rogacy al'l'arlgelnents, establisltnreut o{'an assistccl reproductiot) clir.ector.ate ancl
the keelline of the Register oIllroceclur.es uncler the r\ct.

I l6' fo tnalte pr'ovisiotr for guicling principles, the CR-\DLIi propo.secl the intr.ocluction o{'
a ne\v clau.se (;)on guicling pr.incil>les.

l1?. Ihe CRI\DLE proposecl tl're insertion o[a nerv clause 29 imnrecliately after clause gt
reqtriring the Directorate to ensul'e that persons pror,'iding counselling services ttncler
this r\ct nleet.s the prcscribecl requirenrents flor counselling undcr.section o of the r\ct.

I18. The CIiI\DI-E proposecl the deletion of clause 9.t (.9) as children bor.n thr.ough r\R'l'
.shorrlcl not be excluded fi'om fincling out the identity of their geuetic parents as they
al'e uot privy to agl'eements nrade during r\RT arrangenrents.

I t9. 'flte CRr\DLE proposed the cleletion of clause 25 since there is no neecl to clefine a
marriage as cottples that are not married may benefit from r\RT ser.r,ices.

l2o. The CRADLII proposed the itrsertion of a nerv clause 25 pre-inrplantation cliagnosis
or testing for the screeuing oi'human embryo or gamete for knorvn, pre-existing,
heritable or genetic diseases so that no diseases are passed onto the resulting children.

l2l. f'he CR/\DLE proposecl the insertion of nerv clause L6,2i ancl zs that s'ill set age
linrits for gametes donors ancl the spernr quality, lirnit the nunrber of timis a persorr
catr dotlate so as to avoid ince.stual relationships and prevent ovcl'contmercialization
of sttt'rogacy as rvell as provide for the inr.olvement of the courts through issuance of
paretttal orclers prior to the transfer of leeal resltonsibility in orcler to curll chilcl
trafl'iclting.

122. The CRADt,tr proposecl the insertion of a nerv clauses on prevention of'exllloitation
of the llarties to a surrogacy agrcelnent, prohibition on certain llublications, oftbnces
relating to ntatclting set'r'ice.s ancl linritatiou on the sale or transf'er of'ganretes outside
of l{enya so as pl'e\/etrt conrutercialization of surrogacy.

123. l'hc Clti\DLIi proposecl the deletion ol'clause eo(5) ancl introclucecl an:rnrenclmenL
that clarilies that chilclrerr l;orn as a result of i\R'f talte thc citizenship of, the intenclecl
parent irres;>ective o[ the citiz.enship of the surrogate or. clouor.

L2'l:. 'fhe CRI\DLE propo.sed the to lirnit the age of surrogates ancl intencling parenrs irr
betrt'eetr the age oItrventy-fir,e ancl so as to rninric the ageof'natural conception.
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r25. The CRI\DLII proposecl the cleletion of clause 28(i) .t2(2)(d) as it is irnpractical to fincl

sut'rogates s,ho cloes not requile payureut br their surrogate sen'ices.

126. The CRADLE proposecl the cleletion of the rvords "Parties to a rnan'iage or
cornrnissioning parents" and substitution u,ith the rvords "A couple" in clause 28(t)
sirtce pet'sons u,ho are not nralried are eligible for ART services.

r2i. The CRI\DLE proposed the deletion of clause s I and proposed the prohibition of non-
rnedical sex selection rvhich brings about ethical concel'ns as a particular sex rnay be

predisposed to certain genetic clisorclers.

128, The CRADLE proposecl the insertion of a nerv sub-clause (f) in Clause 39 on consent
to the destruction or disposal by a registerecl ART provider of any gametes or an

ernbryo lormed outside the body of a rvoman. This u,ill require the ART to obtain
prior consent for clisposal of embryos rvithin the stipulatecl periocl o[ten years,

1tz9. The CRADLE proposed substitution of the rvorcls "twenty-one" rvith "eighteen" in
clause s*(t) and deletion of clause s.t(3)so as to give all adults access to infornration
on their patentage so as to avoicl marriage betrveen siblings as the age of man'iage in

Kenya is eighteen years.

l3o. The CRADLE proposed the insertion of a uerv clause 96 to the effect that a person
rvishing to undergo assisted reproduction shall receive non-identifying information
about a donor including the donor's medical history, family medical history and

genetics. Such information may be necessary for the purposes ofobtaining information
on a donor"s rrredical history or genetics for the avoidance of certain cornbination of
ganretes or to concluct sperm rvashirtg flor instance rvltere a donor has a disease suclr

as F[[V.

l9l. The CRADLE proposed the intloduction of a neu'clause on lochia leave, rnaternity
leave ancl paternity leave for the surrogate and intended parents respectively as the

sarne is provicled to parents that conceive naturally under the Ernployrnent Act, lOOi.

132. The CRADLE proposecl the inclusion o[ a nerv clause savings ancl transitional
pror.isions on licensing of existing clinics ancl cryo banlts.

lss. The CRI\DLE proposecl the cleletion of clause +s(e) ancl provision for storage of
ganletes or embryos beyoncl ten years in exceptional circumstances for instance for a

child rvho may s'ish to talte tirne befbre having their orvn childreu.

13.1. The CRI\DLE further recomnrended consequential antertdrnents to the Ilirths and

Deaths Ilegistration r'\ct, Cap. l.l9 to provicle for the registration of'chilclren born
through assisted reprocluctive tecltnology..
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3.2.1 THE UNIVERSITY OF NAIROBI, AFRICAN WOMEN STUDIES
RESEARCH CENTRE (AWSRC)

The Univer.sity of Nairobi, r\f ican Wornen Stuclies Research Centre (I\WSRC)rvhilst
srU)l)orting the Bill, rvent aheacl to prollose aurenclmcnt.s as follorr.s;

ls5. lrot'alisrtntertt rvitlt the Chilclrc'n Act,2o22, the i\WSRC prollosccl the cleletion ancl

substitution of clefinition of the rvorcl "child" rvith a nerv clefinition to the efibct that a

"child" nteans an incliviclual n'ho has uot attainecl thc age ol'eighteen years.

136. For alignnrent rvitli ittterttational best practice, the I\WSRC proposeclnnrenclnrents to
sevet'al tel'm.s includirrg contutissioning parents", "corU)1e", "assistecl reltrocluctive
technology", "etnbt'yo", "surrogate, "oocytc" and substitution of tlte rvorcl "infbrtile
or sub-feltile client" rvith "childless client". It also proposed nerv definitions inclurding
gestational carrier', "ovutn", "recipient".

137. I\WSRC inclicatecl that the r\RT Directorate shoulcl be cstablishccl unclcr the existing
structure of the I(MPDC to avoicl duplicity of [unctiorrs [or instance on ntatters of
grant, variation, sus;>ension or revocation of licences ancl the composition of the
Directorate ought to be set out fol'accountability.

l$s. The I\WSRC proposed the lenroval of the condition that a surrogate nrother nrust
have given birth before offering herself as a sun'ogate in clause 27(l)of the Bill.

199. AWSRC submitted that the rcgister provided for in clause sS of the Bill should
provicle for all pal'tie.s involved iu the process of i\RT including the nledical personnel.

l'to. [n clause 50, .t\WSllC subrnitted that the clinical and legal offences and their
acconlparlying penalties sltoulcl be scparatecl to prevent healthcare provider' fi'onr
nralting itrtersex persou.s incapable of sexual re;lroduction rvithout their informed
cotrsent. It also proposed a penalty of a fiue not exceecling one rnillion shillings or a

tertn of inrprisotttnent not exceecling two yeal's, or both flor contravening the I]ill
generally under clause 5L

l'1.1. The i\WSRC sullnrittecl that the Ilill ought to specify rvherl conception takes ltlace,
rvhether in the lletri cli.sh stage or durirTg inrplantation. The Bill should also rnake
provisiotr for genetically engineerecl babies and actclress the nroral and ethical issues

at'otttrd the satne., Palt VII is nrissing. The Bill shotrld firlther clcarly stipulate the
rights of'surrogate mothers aucl the rnechanisnr.s of acldressing clisputes on rnatters of
parentage.

DR. GIDEON MUTUA, DR. JEAN KAGIA, SUSAN MULI,
KATHAMBI KTNOTI, DR. EDA J. TATU BEAUTTAH, TVIUTNDE
NJOROGE AND REMTGEO P. IVTUGAMBI;

.9.2.S
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l)r'. ()icleon Mutua ancl .six othels subnrittecl as lollou,s,

l-b"2. They plopo.sed that the short title of the Bill be renanrecl "The Surrogacy r\ct" as the

Iarv nra.jorly deals rvith surrogacy in line rvith clause l.t.

1.19. 'fhey proposed that the Bill otrght to clefine the terrn "conception" for clarity since

the term is not deflnecl in the Constitution.

1.1..1.. 
-fhey proposecl anrerrclnrents to the clefinition of the term "conrrnissioning parent.s" and
"couple" so as to restricts r\RT to urarried pel'sons n'ho cannot conceive naturally.

1.15. They submitted that clause 8(b) and (c) compels colrnty governments to allocate

financial, human and tnaterial resources for the plovisions of ART services, rvhich

makes the larv untenable ancl presents legal challenges for the trvo levels of
goverunrents.

l+6. They submitted that clause 9 does not comprehensively set out the composition of the

Directorate rvhich rvould adversely affect its eflectiveness.

1-1.7. They subrnitted that clause l.l.ought to restrict the persons that can clonate

spel'nls or ovunl ancl the persons that can receive such donations. This is to prevent
children being born through incest rvhich cannot happen rvhere conception happens

through coitus, u,hile giving children genetic Iinlt to either of the comnrissioning
parents. It rvill also remove the possibility of persons designing or creating babies

using third parties' gametes since every child has the right to one or trvo of their
birth parents and the Chilclren Act, 209,2 provides adoption lor persons rvho rvant

children rvithout a genetic link.

1.1.8. They noted that the prohibitions in clause l5 are not very restrictive since there is a
rvide room for "eugenetics" orving to the apparent plovision of "pre-implantation"

screening throughout the Bill.

ldg. They proposed the deletion of the exception of obtaining garnetes fi'onr a rninor flor

future human procreation in clause tz since allorving the use of a minor's ganletes

amounts to child abuse ancl it may pl'omote child traffrclting and chilcl nrarriages rvhich

are illegal in Kenya. r\RT.services ought to be offered to the infertile rvho have tried to
achieve a l)regnancy. [rurther, there are no conclitions that rnay rnahe a chilcl neecl ART.

l5o. They sought to knorv rvhat happens to ernbryos that are usecl or kept in the

circunrstance.s prohibitecl under clause ls(lXb) to (f) ancl rvhethel clirninalizing the

keeping or use ofenrbryos that cler,elop a prinritive strealt uncler clause t s( t Xb) arnounts

to killing.
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.') . 'ilrey subnrittecl that clau.sc lg ought to pr'ovicle tbr a lirnitation orr tlre nunrber o['tinres
a dortor cart clonate aucl the nurnber o[' tirnes the donor's ganretes can be used to
insemitrate. This is to prevent abuse ol r\R'f rvhere one person participates in the

conception o[ too lnan), chilclren as happcnecl in the case of a Dutch nran suspected of
ftrtherine tnore tltatt .ir5o children rvorlclrvicle throrrgh spel'tn clonatious rvhich thc Court
eventually orclelecl hirn to stop.

152. i'ltey sullruitted that the pror.ision flol intcr'.sex l)ersons in clause 22 is a clisguise to
provicte Allf scn'ices to f-GBl'Q person.s rvhich rnny not Lre in the best interests <;[the
Child ancl this enclanger.s social fabric ot'ltcnya.

153. lhey rvcre intcrestecl to ltnorv n'ho has the custocly of a chilcl born through AR1',
rvhiclt of the conunissiouing parents rvill ha"'e locus to engage the surrogate on custocty

mattet's rvhere the parents have divorced and consent has been rvithdrarvn ol rvhere the
surrogacy agreement ettds through natural opelation of'tlre las, strch as the dcath

of the cornrnissioning coulllc.

15.1.. 
-l hey also ernphasized that the rights of the chilcl rnust be addressed at all tinres in the

i\R"f services inclucling the right to iclentity ancl origin and protection of a child's
dignity. 'fhis shoulcl extend to prohibition of'floreigners from procuring r\R'f services
rvithout regulation.

155. fhey subntittecl that clause 3o(2) should provicle for s'hat ought to happen rvhere ir

baby born througlr r\RT is diagnosecl rvith severe congenital abnorrrralitie.s and the
surrogate refirses to terminate the pregnallcy or rvhere the conrrnissioning parents
rejects the bally, or a surrogate develops li[e time complications or commissioning
p:rrents clie or clivorce.

156. 'fhey indicated that tltey rvanted to knos' il'an incliviclual under or above lS years can

request infornration ou the clonor of gauretes to recluce incest ancl irrternrarriages.

l5i. -fhey subrnitted that clause -15 rvas silent on rvhat happens to an ovuur or sperm after'

prolonged storage especially rvhere such gametes s,ill not be needed or usecl. Will they
be destroyed or returned to the ou'ners even if they are no longer interested in i\R'f
sen,ices?'fhey then sugge.stecl that these shoulcl be clarifleclbcfore freezinsof cnrbryos
is done.

r58 . They notecl that the Bill proviclc.s arl a\renue for creation oI hurnan l>eings rvith the

po.ssibility of rvillecl clisl>osal desl>ite the fact that lif'e is created ul)on conception.
'lhc creatiort o[r'oonr fol ltilliug is evirlent in clause t s( t )(b) on embryos rvith prinritive
streah aircl clause 26(9) on u'ithclrarval o['consent 1l'e-irn1>lantation.

159. 'fhey submittecl that tlte extraction of. spernratozoa is an indirect encouragemerrt

ol'nrasttrrbatiort, rvhich has clirect corlscquences on the institution of nrarriage ancl
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n)orality in society generally. -fhis rlakes l\ll'f counter the traclitional, cultural ancl

religious aspirations of the people of ltenya as espousecl in the Constitution.

l60. fhey notecl that the Bill distorts God's initial plan in Genesis for rnankind to (rll the

earth ancl rule or.er other creatures. The Bill also threatens the clesign of the family
(conrprising of thther', mother and chilch'en) as intended and espoused in the

Constitution.

t6l . Lastly, they notecl that the Bill is premature as it cloes not address the ethical, molal,
legal and scientific dilemmas posecl by i\RT ancl rvhich rvill implernentation o[ the larv

difhcult. As such, other culturally acceptable and religiously sound averlues of getting
children for instance through adoption should have been pursued.

s.e.s. THE CENTER FOR REPRODUCTM RIGHTS (CPR)

The Canter for Reproductive Rights (CPR) strbmittecl as follorvs:

t6"2. CPR proposes the deletion and substitution of the definition of the terms "assisted

reproductive technology, donor, embryo, commissioning parents, primitive streak and

sul'rogate mother, to eliminate discrirnination, to etnphasize the intention to parent and

to align rvith interuationally accepted definitions in ART".

169. The CPR submitted that clause 99rvas not clear on the pul'pose for the collectiorr of
information ancl cloes not seem to address tl-re need to balance the data or information
extraction rvith the right to privacy for the parties involvecl in an assistecl reploduction
process in line rvith Article s t (c) ancl (d) of the Constitution rvhich provides for the

right to privacy, rvhich includes the right not to have infortnation relating to their family
or private affairs unnecessarily required or revealed; or the privacy of their
communications infringed. Not acknorvledging the lacli of assurance of confidentiality
betrveen the parties and the ART service proviclers may result in desen,ing persons not
seelting the ART sen,ices as is clesired by the Bill. The clause should therefore be

amencled to require that the inforn'ration in the t'egister be ltept by assisted reproduction

sen,ice providers ancl tl'rat the Directorate be charged s'ith developing policies and

guidelines over the same.

8.2.10. THE OFFICE OF THE ATTORNEY-GENERAL AND DEPARTMENT
oF JUSTTCE (OAG AND DOJ)

The Oflice of the r\ttorney General ancl Departtrrent of'Justice (OAG and DOJ)

16.1.. The OAG ancl DOJ proposecl the cleletiorr of the rvolds "National Gor.ernnrerrt" aud

substitution rvith the rvords "Cabinet Secretary" in clause 7 to place lesponsibility on a
specific oftice lor accountability in the perfolurance of the obligations place<l on the

National Goverttnretrt.

I
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165 . The Or\G and l)O.l proposecl that clause t s ( t ) be cleletecl ancl redrafted to rernor.e the
bttrden being placecl on the Directolate not to licence pel'sons rvho rvrongly nranil:r-rlate
etubt'yos colltrary to the 1>t'ovisions of the Bill as the restrictions in the clause shoulcl
rightly bc placecl ou pcrsons that urisuse enrbrvos.

166. 'I'he Oi\C and DO.l proposccl thc cleletion of'clau.se-t,G(t)(d) ancl clause,r'o(r)(e) since
tlte ltrovisiott i.s rtot cleat'ott tlte cit'cr.rrrrstances that rvorrlcl rval'l'ant the rcvocation of'
licences tttrcler the Bill. Revocatiou of'licences shoulct be basccl on coucrete reasons that
catt be substantiatecl ancl yet thc llill cloes not 1:re.scribe the ltincl of character that a

nonrirral licensee sltoulcl posse.ss, ancl tlre pal'autetel's that the Dilectorate rvould u.se in
assessiug such clraracter.

3.2.rt. THE WORLD YOUTH ALLTANCE (WyA)

The Worlcl Youth r\lliance (WYt\) rvhilst rejecting the Bill subn:ittecl as follorvs:

167. That the Bill is utrcoustitutional as it contravenes r\rticle 26 of the Constitution,
rvhich llrovicles that life begins at conception, b1' stating that the plesence of a' "primitive streah" (fourteen days after conception) signifies the creation of a unique

human being. It also allorvs embryos (fertiliz.ecl human eggs) to be "stored" (frozen)
for up to ten years. Changing the definition of the beginning of life to fourteen days after

conception/fertilizatiou is an arbitrary and unconstitutional act arrd yet the Kenyarr
society protects all hurnan persons fronr the moment of creation (fertilization).

168. That the llill u'ill create several legal problems and violates fundamental hurnan rights
of the chilclprotectecl by the Convention on the Rights of the Child since chilctren s,ould
not be given information about their biological palents (donor.s).

169. That the l3ill lcgalizes surrogacy rvithout offering any guarantees or protections to
\\'olnen rvlto rvoulcl voluttteer as surrogates or giving any detail ou horv clisputes arising
fi'otn such a conrplicated rterv legal situation rvould be settled. It further legaliz.es in-r,itro
[et'tilization s'ithout clear regulation as this is left to the Assistecl Reproductive
Technology Directorate ot' the Cabinet Secretary through the development of
"starrclarcls, regtrlatiorts, ancl guiclelines ou asslstecl reprocluctive technology. In acldition,
there is no definition of the rvorcl "inflerrility".

3,2,12.THE KENYA OBSTETRICAL AND GYNAECOLOGICAL SOCIETY
(Kocs)

'fhe Kenya Obstetrical artcl Gynaecoloeical Society (KOGS) subrnitted as lbllorvs

170. Proposed the deletion of tlte rvot'cls "of placing in a rvornan spel'm ancl egg-s" and
substitutiort s'ith the tvolds "translerring into a uterus" in the clefinition of the rvor.cl
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"thther'", in clause to(t)(e), 23 (-l), zo(s)and se(c) and in all the clauses rvhere this appear.s

as it is not possible to place an eurblyo or sl)et'tr1 ancl egg.s in a rvor:ran.

. 'fhat the definition of the rvorcl "couple" has left out the intersex group rvho also have

reprocluctive rights as rvell as single men anrl \\,omerl rvho may rvant to have children
thror.rgh r\RT s,hich cliscrimiuatory.

172. 'l'hat the u,ords "test-tube or elservl:.ere outside the body" be cleletecl and replacecl

rvith the rvord "laboratory" in the definition of "in-r,itro fertilization".

173. Proposed the cteletion of the ternr "prin'ritive strealt" since the same is anrbiguous since

by the tirne the primitive streak appeals the embryo has irnplanted and the pregnancy
test is positive.

17,1,. The KOGS noted that clause o(k) is irnpractical and may not be effectively clone by
the Dilectorate. l{eeping inforrnation about embryos, grading horv many at'e

cryopreserved for each patient shoirld be the rvorh o[the particular treatment clinics
asthe Directorate may not have the capacity to do this. The clinics should be rnandated

to have this information updatecl on a regular basis.

175. The KOGS uoted that clause o(l) is ambiguous as it vague on the consurner of the

inforrnation reflerred to rvhich breaches the right to privacy ancl confidentiality
betrveen doctors and patients.

176. The KOGS ploposecl the deletion of clause 6(n) as it rvas very stigrnatizing to an

already highly stigmatized group of people seekirrg medical assistance. If there should
be a register for infertility patients, tllen there must be a register for patients suftbring
fi'om other malaclies such as hypertension, malaria, diabetes mellitus, FIIV etc. Isolating
infertility patients only for such a register is tantamount to discrimination, rvhich is

unconstitutional.

ti7. The KOGS notecl that clause 7(b) raises issues of availability, accessibility and

aflordability ancl in order to realiz.e the clause it shoulcl be statecl that the governrnent
rvill subsiclize the treatment to a certain percentage lor instance 50o/o. 'I'his rvill make

the treatrnent more accessible to nrore patients.

178. The I{OGS subnrittecl that in terms of'economies of scale, matters under clause s(c)of
procuren'rent of equipment, nreclicine ancl rneclical supplies ale better handled centrally
tl:rough the Kenya Medical Supplies r\rthority (ltEMSr\). This u,ill allorv recluction

of the costs oltreatrnent ancl increase accessibility and aflorclability of treatment.
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l;9 Thc I{OGS subrnittecl that the qualifications ot'the Director ot'thc Dilcctoratc.shoulcl
be spellecl out to avoicl recruitnrent of people rvho rnay not have the requisitc
qualifications.

180. 'l'he I(OGS proltosecl inset'tion of thc rvorcl "informecl" imrnecliate]y before the s'orcl
"consent" itt clau.se l2 artcl in all other clause.s rvhere rvritten consent is requirerl.

r8r . The I{OGS proposccl thcdeletion olclau.sc t.t,as it ivas cliscrinrinatory to laclies. r\ge
is a critical flactor tbr corrsiclerittion er.cn though it is uot a nreclical conclition to be

qualitiecl by a nreclical cloctor.

182. 'fhe ITOGS proposecl tltat clausc ts(t)(c) bc clelctecl as it is cliscriruinatory ancl

restrictive sincc it limits the inclepenclence of 1:atierrts rvho rvoulcl lilte to l)reserve rheil'
egg.s or sperltrs for rnedical t'easons. A pet'sort shoulcl be able to pl'eserve thcit garnetes
u, ithout restrictious.

l83. The KOCS proposecl the insertiott of tlte rvords "except fbr mectical reasous ancl firture
httnran procreation" after the rr,ords "guardian of the rninor" in clau.se l7(t).

l8'1.. The KOGS prollosecl the deletion of clause t8(tXb) since its ptrlpose is not
very cleat' itt tet'nts of'*'hat it is supposed to control. Ernbryos are fi'oz.en fi'orn day trvo
to day five after fertilization and cannot be fi'oz.en aftel day five because they rvill either

Itave been transferred into a rvontb ol' al'e already frozen on day fir'e.

185. 'fhe I{OGS proposed clause 2o should provide fol the remote possibility of post
humous use of sperm and the lact that the man shotdd have given inforrned consent flor

the same.

r86 t'he KOGS proposecl the insertion of the rvord.s "and enrbryos" in clause 2S(2)

187. l'he KOGS plol:osed deletion oI the \vol'(ls "all cliseases" and substitution s,ith the
rvords "possible hereditary diseases" in clause 9,(t)(b) as it is not possible Lo screen [or
all cliseases and cortditions that nray enclanger children born through ART.

188. -fhe KOGS prollosed oI the u,orcls "or rr"lol'e" and sr.rbstitution rvith the rr,ords "and

not mol'e than thirty-fir'e year.s" in clause 27(l) to provicle [or an ul)per limit reearclin.q
tlre agc of'the sun'ogate because the olcler the age of the poteutial sun'ogate the higher
the cltattces of ob.stetric conrplications such as preeclampsia, gestational cliabetes

1lt'etnature del ir.ery zunol'lg others.

189. fhe I(OGS pt'oposecl clcletion of the rvorcl "chilcl" ancl substitute thet'eflor the rvord
"foetus" in clause 27(2). i\ child is one rvho has been born.
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t9O. ltefbrence to "ot' parties to a rlan'iage or cr.rLrple" in clause 27(?)ancl clause

2S(l), 2S(s)(c)(i) and es(z) is cliscrirninatory as it suggests that only man'iecl couples

cal) use r\RT treatrnent rvhereas e\,en sirrgle pal'er)ts can use ART services.

19l. The KOGS subntittecl that conrpensation directly relating to tlte proces.s o[in-vitro
fertilization contenlplatecl in clause so(.t)(a) be expunged or if it is retainecl then add

"if the surrogate is an egg clonor to the saicl intenclecl palent (as the sul'rogate cannot

claim compensation directly relating to the pl'ocess o[ in vitt'o fertilization. fhe
surrogate cornes in .irrst for the embryo transf'er. The costs relatecl to her

preparation until the transler is clone are taken care of by the intendecl parent(s).

Unless she is an egg donor and a surrogate at tlte satne time, then she should be

cornpensated for her role as an egg donor as rvell as a surrogate.

tgg. That clause 32 (r) is discriminatory as it tal<es a$'ay the right of the patient(s) to

decide. Tests rvhich are done to scl'een the ernbryos flor chronrosotrral issues or even

for diagnosing hereditary diseases come rvith a report shos,ing the gencter of the

embryo. The issues of rvhat happens to the enrbryos of the unrvanted geuder should

be cured by changing the above clause to allorv ART clinics to donate tlte unrvanted

embryos to a patient(s) rvho may not be able to aftbrcl ART treatntent. This rvill also

cure the issue of abandonment o[the said embryos

tgg. The KOGS submitted that Clar.rse s2(2) is prohibitive, overly restrictive and

discriminatory and it should be anrencled by adding the rvords "rvithout informed

consent of the patients" to cure t'estriction.

t9+. The KOGS strbnritted that the Directorate should not keep the records of all patients

undergoing ART treatment but should ensure that the clinics have clear and concise

records of theil patients uncler clause s9 (b),.The Directorate should also tnandate the

clinics to keep the patient data for a celtain period of time for instance for trvettty years

and should lequire the clinics to give tl're statistics of proceclures dotre in crude nutnbers.

1.95. The KOGS proposed the deletion of Clause 3s(c) and (e) as itis discriminatory and

stigmatizing. It treats ART patients differently from patients rvho have other diseases.

196. The KOGS proposed the deletion of clause 33(cl) as it is discrirniltatory anct unfiair to

the donors unless there is a ltereclitary medical corrclition.

197. The KOGSproposed that clause 3,t (I) ancl (z) be cleletecl since it is discriminatory

and unfair to the chilclren conceived through r\RT as it rvill cause not only urental

anguish but also lifelong trauma to thetu ancl also the parent(s), compounding the

stigma of infertility. This rvill also leacl to a brealtclorvn of the affected families rvlto have

already been assisted lly AR f. It enrphasized that no antotrnt of counselling can heal this

irreparable dantage.
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l9s. The I{OGS ttotccl that clau.se so(r) is vague anrl carr be nrisu.sed ancl hence rhe neccl
clarify rvhich governn'lent agertcies ale allorvecl acces.s information uncler the clarrseso

as to protect patient cloctor confidcntiality.

199. The I(OGS notecl tltat clause't2 (2Xb) is vague on the rnember o[the clirectorate ancl
ott tlte nrodalities of inspection ot'prernises and hence there is neccl [or clar.ity on u,ho
has the authority [r'onr tlte Dilectorate to clo inspection and on the tinrelines, pr.u.pose
ancl notice for inspections.

9oo. -fhe I{OGS 1;roposecl cleletion of paragral>h(f) of'clause.l.2(2) ancl substitution rvith a

rle\tr paragt'aph to thc cflect that the Directorate shall be providecl rvith aggregate
nttnlbers of procedut'e.s doue, age bracket.s, cliagnoses, success rate.s etc., arrcl not copies
or extt'acts fit'onr records. Unless a crinrinal oflence ol cornplaint has been lodged by a

patient. -fhe current provision amoLlnts to a breach of tnrst, privacy ancl
confidcntiality of the patient cloctor relationship.

20l. The KOCS proposecl deletion of clause .t2(s)as the clause i.s cliscrinrinatory because it
tt'eats patieltts suffering flt'onr infertility diflerently frorn other patients suffering fronr
other diseases arrd it also breaches patient doctor privacy, confidentiality ancl tr.ust.

c)oL. The I(OGS ploposed cleletion o[clause.!3(lXd) as the clause is vague on rvhat it is

sttpposecl to cure and s'lty the embryos referrecl to shall be given pr.iority.

2o3. fhe I(OGS propo.secl the anrendment or cleletion of clause .r,s(r)(c) in light of the
constitr.rtional plinciple that life begins at conception.

9o+. Ttre KOGS proposecl that the rvold "childlen" be deleted and substituted ther.efor rvith
the rvot'd "en:bryos" in clause 52 It further suburittecl that there is need to clarify
rt'hethet'this provisiott relates to the number of embryos that rnay be createcl [r.om one
clonor or the ttuttrbet' of tinres a clonor nray donate his/lrer ganletes.

3.2.13. THE NAIROBI IVF CENTRE

The Nairobi M Centre subrnittecl as flollos,s

205. It proposect atnetrdtttents to several definitions including assisted rellroductive
teclrnology, cryopresen'atiou, ent[l'yo, pre-lnrplantation genetic c[iagnosis", urother,

stlll'ogacy and itrclusion of Ires' clefiuitions of sevclal terrns inclucling foetus, zygote,
sperln, sut'l'ogate agrecnlent, Pre-irttplantation genetic testing, sex .selection, assistecl
reprodttctive technology banli Ibr alignnrent rvith best practice on ART nratters ancl to
clefine tlte ternrs usecl itt the Bill fbr purposes o[clarity in interpretation.

. It proposecl that clause s be deleted and reclraftecl to the eft-ect that'I'his r\ct applies
to all rneclically assi.sted reprocluctive l)rocesses rvhether or not the pl.ocess i.s

completed otrtsicle the ltunratt body" rvhich u'ill talte into account proces.ses that are not
essentially facilitatecl "insicle" the human body.
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loi. It proposecl the insertion of a new subclause to the effect that the Bill facilitates tlte

registration of chilclren born out of a gestational sun'ogacy an'angement in Clause-1.

208. It submitted that unlike the r\ssisted Reprocluctive'lechnology Ilill oi20l9, the Bill
conrpletely esches,s listing/mentioning the profession(s) ancl/or qualifications of the

nranagement/staff of the Directorate that rvill ovel'see assisted reproductive

technology. This is not necessarily a good thing, as nrembers rvith crucial qualifications,

knorvledge and expertise rnay be left out such as persons rvith legal, emblyology, fertility
rneclicines, bioethics, rneclical ethics, ethical ancl other relevant expertise.

2o9. It proposed the deletion of the phrase "purely speculative" irt clause t5(t)(c). as is

discriminative especially fbr persons rvho flor sorne l'eason, a non-rneclical reason such as

rvorh or clesire to delay the start if family, especially since garnete (egg and sperrn)

banking iq norv an everyday thing for such persons. I{orvever, the age of starting family

should also be considered for the sake of the child to be born as to rvhether the same is

in their best interest.

alo. It proposed the addition of the rvords "and only after the minor has undergone both

psychological analysis ancl counselling and has a medical l'eport to shorv the need flor

speculative reproduction" in clause l7(1). This rvill prevent abuse of the process atrd

ensrlre that the minor is fully infonned of the choices ancl consequences.

o2l l . [t proposed the addition of the words "an embryo" and substitution rvith the rvords
"a hunran embryo" in clause ts(t)(c) so as to cliflerentiate between humatr and anintal

enrbryos.

etz. It proposed the addition of nes, clauses on the prohibition of the sale or transfer of
gametes and embryos to any 1>arty outside Kenya shall be prohibited except in the case

of transfer of a person's own gametes and embryos flor personal ttse.

2t3. It proposed the insertion of a nerv clause 20 (2) to extend the saleguards of post-

humous reprocluction to wotlrert rvho had been left out.

qtt.. The Nairobi IVF Centre proposed the insertion of a nerv clause on ganrete

donation to the effect that a person shall not clonate their gametes ol' emblyos tnore

than ten times or undertahe r\RT procedures that rnay result in trtore than ten

children rvho are genetic siblings or enter iuto a sul'l'ogacy agreement nrore than three

times in their lifetinre ancl before the lapse of three years betrveen each birth.

2t5. It proposecldeletion olthe rvord "conclusive" in clause 98(5) as the entry of birth rvill
ficrnr part of eviclence preferred befole cout't but not as proofl.
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216. It 1:t'oposccldelction of the rvorcls "parties to a rnarriage" in clause zs(r) to alkrrr,.single
\\'ollten to acccss sul'rogacy services as long as they plovicle their orvn egg.s ancl have a
genetic link to the chilcl.

211. It proltosecl the in.sertion of a ne\\' clause ou po\\,er of the court to nralte parcntal
ot'clers. It further 1tro1:osecl the deletion ofclause.gO($)ancl introcluction of'a rrerv clause

29 that rvill provide for legal registration of'chilclren born out of gcstational .surrogacy
ancl aclherence to all international protocol.s a.s relatcs to sun'ogacy and child trafficking.

9lE. It subnrittecl that to avoicl cases of chilcl trafficking ancl chilclren of no gencric link,
acloption s'oulcl be a viable option as Kenya ftrll.s uncler tier S on child trafficlting rtreaning
it is consiclered a source, transit and destination ol'trafliclted childrerr. Further, a legal
pl'oces.s u'ill cttrb the slippery slope of back cloor "adoption" of selling and buying
children, hence plotecting all the parties involved inclucling chilclren born through ART.

219. It proposecl the inscltion of a rle\r'clause 3o (l) (b) inrnrediately aflter clause.ro(r) to
the effect that the intending couple ol intencling \\,ornan shall not abandon the chilcl,
born out of a sttrrogacy procedure, rvhether u,ithin ltenya or outsicle, for any l'eason
rvhatsoevet', inclucling but not restricted to; any genetic clefect, birth defect, any other
rnedical cortdition, the clefects cleveloping subsequently, sex of the child or conception of
nrore thatr one baby and the like. 'fhis rvould curb issues of child abandonn:ent and
cetttettts tlte tteecl [or genetic linlt as it rvould be usecl as proof o[parcntage in cases of
abandonment.

220. It proposed the antendntent of'clause 3l to provicle that a pel'solt shall not clo any act,
at any stage of embryo development, to deterrnine the sex of the child to be born through
the process of assistecl reproductive technology except on medical grounds to cletennine,
diagnose and prevent genetic or hereclitary sex-linhed disorder or disease. -fhis curbs
the idea of sex selectiou for "social" purpose.s rvhich in essence are a veiled or
camottflasecl inftrnticide horvever it recognizes the neecl fbr sex selection ol1 meclical
grotrnds, for the herectitary and sex-linkecl cliseases and clisorders inclucting .sperrn

sorting.

221. It proposed the addition of "except in the case of transfier oforvn gametes and ernbryos
for personal ttse" in clause 32(2) to allorv for' llersons to im;lort or expol't their orvn

gatnetes fior llet'.sottal use. -fhe provision slroulcl also be rnade for clonor gametes flor

o\\,n Ltse.

222. It proposecl irtsertiott of nerv clauses on offenccs relatecl to surrogacy, prohibition o[
cotnmet'cial surrosacy and abuse inforrned by the global best Practice and in Particular'
tlte ttes' Inclian r\ct on sLlrl'ogacy of 2o"21 as these issues al'e the ones that lecl to not only
to the enactmettt of this Irtclian [au'but also the.ban of international s.ul'rogacy in India.
Fttrther, cttrt'etrtly, tltere are agencies preclominantly fi'our Inclia mushrooming in the
couutry alreacly rvith such tendencies.
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229. It subnritted that the Bill cloes not provicle fbr the legistration of chilclren

born via assisted reproductive technology and as such the Centre proposed

consequential amendrnents to the Births and Deaths Regish'ation Act, Cap. l+9.

99,4. The Nairobi M Centre recommended that the Bill ought to provide for the legal

provision for transfer of parentage, psychological counselling and analysis for
gestational sun'ogates, provision of different larvyers for testing, genetic link and

regulation of agencies.

925. The Report contains an analysis of the above stakeholder submissions on the Bill
noting the general comments in support of or against the amendnrents. The
analysis is presented in a table annexed to this report as Annexure 6 rvhich

highlights the stakeholder comments and the Committee resolution on the

various clauses of the Bill.
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CHAPTER FOUR

4.. COIVTMITTEE OBSERVATIONS

226. The Comrnittee having cortsidet'ecl the r\.ssistec[ Ileprocluctive 'l'echnology l]ill, QOlg,
National r\ssembly Bill No,6l of 2022 ancl subnrissions fi'om stakeholclers macle the

fbllos. ing obserr.ations:

(a) The Bill regulates the use o[ assistecl reprocluctive technology and prohibits
certain practices such as sex selection ancl prohibition on transfer of gametes or
ernbryos otttsicle Kenya that rvoulcl encourage comrnercialization of surrogacy;

(b) The Bill aicls couples or individuals rvith cl'rallenges of conceiving naturally and in
this rvay the Bill addresses the reproductive health needs of Kenyans. The Bill is
therefore aligned to r\rticle +s(t)(a) of the Constitution of Kenya, zolo rvhiclr
provides for the right to the highest attainable standard of heath including the
right to reproductive health care;

(c) The Bill also protects the rights of children born out of assisted reproductive
technology including in their birth registration in line u,ith Article 5g of the
Constitution and the Children Act, 2022; and

(d) The Bill also seeks to establish a fratttervork of assistecl reproductive technology
in the country. The Bill is therefore aligrred to the government's commitment of
providing the highest quality assisted reproductive technology services to all
persons in need as envisioned in the National Rellroductive Health Policy, 2022-
20s2.
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CHAPTER FIVE

5. COMMITTEE RECOMMENDATIONS

The Committee recommends that, the house adopts. the Assisted Reproductive'fechnology
Bill, ao9,2, (National Bill No. 6t of oee) rvith amendments.

SIGNED DATE. ,5..1 "r \:

HON. DR. ROBERT PUKOSE, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON HEALTH
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CHAPTER SIX

SCHEDULE OF AMENDMENTS

22i Upotr cotrsiclcring the .\.ssistecl llellrocluctir.c' Technology Bill, 2022, National
r\ssenrbly Rill No. 6l of' ?o22 anc[ strl.rmissions frorn stalteholders, the Comrnittee
recomrneuds the lollorvin.q arrrenclnrents:

CLAUSE e

TI{r\-f Clausc p o[ the I]ill be amcnded by-
(a) deleting the definition of the term "assi.sted reprocluctive technology" and substituting

therefor the follorving defi nition-
"Assisted Re1>rocluctive tecltrtology" rueans the nranipulation of eggs, spernl, or
embryos outside tlte human bocly and transfierring the garnete or the ernbryo into the
reproclttctive system of a rvoman to increase the likelihoocl of'a.successful pregnancy;

Justification: -lo cover all techniques in assistecl reprocluctive technology.

(b) inserting the rvord.s "attd other profe.ssional.s rvhose expertise is requirecl in assistecl
reprodttctive technology" irnnrediately aflter the rvords "fertility meclicine" in the
clefinition of the ternr "assisted r.epr.ocluctir.e technology";

Justification: To expand tl're scope to inclr.rde othel professionals that have technical
expertise in matters of assisted reproductive technology.

(c) deleting the definition o{'the ternr "child" and substituting therefor the follorving new
definition-

"chilcl" nleans an incliviclual rvho has not attained the age o{'eighteen yeat.s;

Justification: lior aligntuent rvith the Constitution and the Children r\ct, po22.

(d) deleting the clefiuition of the tel'rn "corrunissioning parents" and sr.rbstituting thcrefor
the follorving defi nition-
"intencled parents" nteans a couple or cornurissioning parents rvho enter iuto a
sttrrogacy arl'angement seeltitrg assistance in procreation through the help oI a
surrogate rnother or donor;

Justification: 'lo cenrent the intcntion
teclrnology.

to parent in matters of assistecl rcproductive

(e) inserting the u'orcts "or inter.sex persor)" inrnrediately afiter the rvorcl "[ernale" in the
clefinition of' the rvorcl "cou1>le";

Jtrstification: 'l o allorv intet'sex persons to access assisted rcprocluctivc tcchnology services.

(f) cleleting the clefinitiott o["cryo-l)r'eservation" ancl substituting there[or. the fbllorr.irrg
nerv clefinition-
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"cryo-preservatiott" nleans the assistecl reprocluctive technology of [r'eezing anrl
storing of gatttetes, zygotes, embl'yos, ovarian and testicular ti.ssue.s;

Justification: The neu, clefinition is nlore conrpreheusive.

(g) deleting the definition of'the term "donor.''ancl substitute therelbr the follorving nes,
definition-

"gamete donoL" means a person rvho l rovicles sperur or oocyte rvith the objective of
enabling an infertile person to have a child and the l)el'sorl need not be the spouse o[
the person she ol he is clonating the garnetes to.

Justification: 'lo remove the elernent of voluntary donation of gametes.

(h) deleting the definition of the rvorcl "ernbryo" and substituting therefor the follorving
nerv definitiorr-

"embryo" means a cell or group of cells containing a diploid complenrent of
chromosomes or group of such cells, not a gamete or gametes, that has the potential
to develop into a live born hutnan being if transferred into the body of a person uncler
conditions in rvhich gestatiorr nray be reasonably expected to occur'.

Justification: To align rvith internationally accepted definitions for instance by the World
Health Organization (WHO) in the [nternational Cornmittee for Monitoring Assisted
Reproductive Technology (lCIvIART) and WHO revised glossary on Assistecl Reproductive
Technology terrninology, 2OO9.

(i) deleting the definition of the rvorcl "embryologist" and substituting therefor the
follorvi ng nerv defi nition-
"embryologist" means a specialist rvho deals rvith creation, development, storage and
transfer of embryos, gametes and assists in the process of fertilization in the
laboratory;

Justification: For a more comprehensive definition of the tern'r.

(j) deleting the clefinition of the rvord "embryology" and substituting therefor the
follorving nerv defi nition-
"ernbryology" means a branch of biology that deals rvith creation, development,
storage ancl transfer of'gametes of embryos;

Justification: For a more conrprehensive definition of the terrn.

(k) deleting the clefinition of the rvorcl "endoscol>ic surgery" and substituting therefor the
flollorving rrerv clefi nition-
"endoscopic surgery" rneans a surgel'y in assistecl reproductive technology involving

tecltniques that lirnit the siz.e of incisions llerforrned s'ith one or mol'e small incisions
insteacl of large incisions;

Justification: For fl ntol'e cornprehensive clefinition of the ternr.

(l) in the clefinition of the terrn "father"-
(i) inserting a subparagraph in paragraph (b) in the clefinition of the ternr

"father" as fbllorvs-
(iii) is a.courmissioning ot' intencling parent at the tirne of assistecl
reprocluctive technology
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Justification: -l'o cnstu'c that thc urart irt qucstion has the iutcntion to l)al'el)t.

(ii) deleting tlte s'orcls "lllacing in a rvornan" ancl substituting there(br the
rr.ords "transfen'ing into a uterus";

Justification: Eggs are transfbrrecl into a *.ornb.

(iii)cleleting tlte n'ot'ds "artificial ittserninatiou" rvhel'ever it apl)ears ancl

sttbstittrting therefbr the rvorcls "intrauterine iusemination;
.Iustification: Itttrautcritte itrsetnirtation is lor hurnarr bein.qs rvhile artificial in.senrination is
(br anintals generally.

(m)deleting the rvot'cl.s "in a te.st-tul:e or elservhere" iu the clefirrition of the telnr "in-r.itro
fbrtilization"

Justification: In-r'itro fbrtilization is not ouly clone in test-tubes.

(n) deleting the clefinition of the terrn "nrother"' and substituting therefor the follou,ing
nes'definitioll-

"mother" means

(i) a wornall rvho is cart'ying or has carriecl a chilcl as a result of placing in her an
ertrbryo ol'spel'nls;

(ii) the $'olnan rvas party to a rnarriage rvith the man rvhose spenn rvas utilizecl to
cl'eate the ernbryo;

(iii)tlte \\'ontar) ltas in agreernent rvith the rnan, rvritten a l)arental agreernent
acquiring parental rights of a nrother; or

(iv)the wotnan is a conttnissioning or intencling parent at the time of assisted
replod uctive technologl'.

Justification: To ensure that the \\'onlan in question has the intention to pal'ent.

(o) deleting the rvord "oocyte" and sul:stituting therelol the s'old "egg" in the definition
of the term "oocyte".

Justification:'lo avoid using the sanre rvorcl in the clefinition of the term "oocyte".

(p) cteleting the definition of the term "parties to a mitrriage"

Justification: M:trriage is not a conclition to access to assistecl reprocluctive technology
services.

(q) deleting tlte rvot'cls "ancl elirninating the sanre" in the rlefinition ot'the terul "pre-
implantation genetic cliagnosis".

Justification: To deal rvith the vagueness orl rvhat is being eliminated rvhich tnay cause
eugenic tendencies.

(r) deleting the rvorcls "to cletet'nrinc tl're number o['chromosonlcs" ancl substituting
tlterefior the follorving ne\\' rvorcls "to cleterrnine the viability or euploidy of an erntl'yo
beflore transflcrrine to thc \\,ornan's rvomb" in the defiuition o[ the terrn "pre-
intplar: tation .scleeni ng".

Justification: Pre-itnlllatttation .screeuirtg is not ju.st for the uuurller of chronro.sonres but also
for the viability of the errtbryo so as to iniproves the sticcess ratcs of in vitro fertilization.

(s) deletirrg the definition of the ternr "prinritive strealt"

.lustification:'flte definition is unnecessary as by the tirne the llrinritive strealt appears the
ernbryo has inrplantecl ancl the pregnancy test is positive.
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(t) rleleting the clefinition of the u,orcl "sl)el'nr" ancl sub.stitutirre therefor the fbllorving
rterv definitior)-

"sperrn" tnealts the mature rrrale human garnete;

Justification: The nerv c[eftuitiou is rnore cornprehensive ancl straightforrvar.cl.

(u) deleting the rvords "a commissioning parent or couple" anil substituting ther.efor the
rvords "atr irttettdetl parent" in the de{inition of the ternt ".surrogacy";

Justification: To provide flor the irrtention to parent in surrogacy.

(v) deleting the rvords "another woman" ancl substituting therefol the u,or.ds "another

l)erson or a couple" in the definition of the rvord "surr.ogate nrother";

Justification: To allorv extend the use o[surrogacy to a couple or any person ancl not only
by a s'ornan.

(rv) inserting the follorving nes, definitions in proper alphabetica.l sequence-

"abandonrnent" to ntean the failure to contirrue to pay flor cryopreservation storage of'
gametes or embryos;

"best interest of the child" means the principles that printe the chilcl's right to survival,
protection, developnrent above othel consiclerations and includes the rights
contemplated under Article 5s(t) of the Constitution and section s of the Children
Act,2022;

"clinic" means a health facility licensed uncler this r\ct for the purpose of conducting
assisted reprodtrction procedures;

"cyro bank" means a facility that is set Llp to store and supply hunran gametes or
ernbryos;

"foetus" n'leat'ls the developing human offspring after the embryonic stage prior to
birth;

"gestational carrier" uleans a wornan in u,honr a pl'egnancy resulted from fer.tilization
rvith third-party sperm and oocytes and carries the plegnancy rvith the intention or
agreement that the offspring rvill be parented by one or both of the persons that
produced the gametes;

"gestational surrogacy" means the process s,here a wonlan carries a pregnancy for the
intended parents;

"intet'sex" means a person rvith a congenital conclition in rvhich the l:iological sex
characteristics catrnot be exclusively categorized in the common binary male or female
due to irtlterent and mixed anatomical, hormonal, gonadal or chrornosol patterns;

"ovLllll" nleans a single cell releasecl fi'om either of the female reprocluctive organs that
is capable of cleveloping into a ne\lr organisrn rvhen ftrtilized rvith a spernr cell.

"pre-irnplantatiott genetic testing" nrean.s all techniques twecl to identify genetic
delects and aneuploicly in embryos created through in-r'itro fertiliz.ation before.
transfer.

"sttpervisot"' t)teaus tlte pet'sort resllousible for activities authorizecl un<ler the licepce
issuecl undel thi.s r\ct;
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"sul'r'ogacy agreenrent" to rnean an agreenlent betrveen a .srln'ogate ancl an intended
parent or intende(l parents that the sLlrrogate is to undergo orle ol' rnore relevant
assisted t'eprocluction procedures s,ith a vierv to any child born as a result of such
procedure being treatecl in larv-

(a) as the child of the intended parent or parents, and

(b) as not being the chilcl of the sul'rogate or any other indiviclual.

"zygote" rneans a diploid cell resulting frorn the firsion olts,o haploid galnetes;

Justification: The proposed clefinitions are used in the Bill as proposed for anrenclecl.

CLAUSE g

TI-IAT Clause s of the Bill be amended by deleting the clause and substituting therefor the
follorving nerv clause-

9.This r\ct applies to all rnedically assi.sted reproductive processes u,hether or not the process
is completed outsicle the human body.

Justification: -l-o cover all aspects of assisted reproclrrction ctone both outside and inside the
human body.

CLAUSE +

THI\T Clause ,t of the Bill be amended by-

(a) inserting the follorving nerv subclauses-
(d) ensure the best interest of childreu
(e) facilitate the registration of children born out of a gestational

sul'rogacy arrangemen t;
(f) promote research into the incidence, causes and prevention of

infertility;
(g) provide a fi'anrervorlt for surrogacy arrangements; and
(h) establish an assisted reproduction directorate.

(b) deleting the s'ords "olrject and purpose" and substituting therefor the rvords "objects"
in the rnalginal note

Justification: To include the important aspects in the use of assisted reproductive
technology. The rvords "objects" and "purpose" are synonymous.

(c) Inserting the follorving nes, clause inrmediately after clause .t':

aA. Guiding principles
l'he follorving principles .shall guide the application of this r\ct-

(a) the best interest of the child born as a result o[ assisted reproducrive
procedures;

(b) non-exploitation of parties;
(c) non-discrimination inch.rding basecl on marital status; and
(d) afforclability of procedures uncler this r\ct.

Justification: 'lo tnalte provision for the principles that rvill guide all persons irnplementing
this Bilt.
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CLAUSE z

fHrYf Clause z of the Bill be amendecl by the rvords deleting thc rvorcls "National
Governmeut" and sub.stituting therefor the rvorcls "Cabinet Secretary".

Justification: 'lo place resl:on.sibility on a specific oflice for accountability in the perfortnance
of the obligations placecl on the National Governurent.

CLAUSE 8

TFIAT Clause s of the Bill be arnencled-
(a) in subclause (a) lry inserting the s,orcl "traiuing," irnmecliately after the rvords

"National Government in";

Justification:'lo provide for collaboration betrveen the National and County Govet'nments
on training on assistec[ r'eproductive technology services.

(b) in sub clause (b) lry deleting the rvord "adequate";

(c) in sub clause (") by deleting the rvords "suflicient" and "adequately".

Justilication: To rernove arnbiguity on the level and scope of the various assisted
reproductive technology services to be oflelecl by the County Governnrents.

CLAUSE s

TI-tA-f Clause 9 of the Bill be amended by inserting the follorving nerv subclause (s) as

follorvs-
(s)A person shall be qualified for appointnrent as a Director if such pel'son-

(a) holds a bachelor's degree in rnedicine from a university recognized in Kenya;
(b) holds a masters'degree in obstetrics, gynaecology, embryology, fertility medicine

ol other relevant field fronr a university recognized in Kenya;
(c) has at least terl years' experience in assisted reprodtrctive technology;
(d) has served in a senior n'ranagement position for at least five years;
(e) is a member of a professional body; ancl

(Q meets the requilements of Chapter six of the Constitution.

Justification: To ensul'e that the Director is qualifiecl ancl has specializecl knorvledge and
technical expertise in matters of assisted reproductive technology.

CLAUSE TE

THr[f Clause t2 of the Bill be anrencled by inserting the rvord "infonned" imnrecliately before
the s'orcl "consent" in subclause (t).

Justification: To ensrrre that proper consent is obtainecl for the use o[ any hurnarr

reproductive nlaterial.

CLAUSE T+

'fHr\T Clause t.t of the Bill be amended by deleting the rvords "nredical cloctot' that the pel'son
requires assisterl reprocluctive tecl'rrrology orl nreclical ol health gt'ouncls" ancl substituting
there.for the u,orcls "a cloctor rvho is an assistecl reprocluctive technology expert that the
person lequires assistecl t'cprocluctive technology".
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Justifi.c_ation: To givc all persons access to assistecl replocluctive technology seryices sulrject
to certification by a cloctor rvitlt specializecl knorvledge in assistecl r"procl.',I[iue technolojy.

CLAUSE To

Tl-lt\-f Clattse 16 of tlte Bill be antended by inserting the fbllos'ing ne\l, l)ar.agr.aph irr
subclause (tf-

(c) a garnete or ettrbryo other than that corlsent to by the wolltal;

Justification: To pl'event.aclnrixing rvithout the consent of'the \\,ornan into rvhom a ganrete
or embryo is being placecl into.

CLAUSE Tz

'fl-lAT Clause tz of the llill be arnended'by-
(a) deleting subclause (t) and substituting therefor the flollorvirlg nerv subclause-

( t)A person shall no.t obtain a sperm or o\:unl flrom a chilcl, or use any sperm or ovum
obtained {i'om a c-hild except for rnedical reasons and future hunran piocieation by the
child and rvith infiorrned consent of the nrinor and parent or legal guii,lirn of the ilrita.

(b) deleting the rvorcl "minor" and substituting therefor the rvorcls "a child" in the
marginal note;

Justification: For consistency rvithin the Bill as the term child is used throughout the Bill
and to prevent abuse of the assisted reprocluctive technology pl.ocess.

CLAUSE Is

THAT Clause ts of the Bill be amended by
(a) deleting sub-clause (t) and.iubstituting therefor the follorving new subclause-

(t) A persoil;llf 
i:.t; embryo orher than a human ernbr.yo;

(b) place a hurnan enrbryo in any aninral;
(c) transfer an ernbryo in a rvoman other than a htrnran ernbryo;
(d) keep or use a human ernbryo in ccircumstances prohibited under

this r\ct or as prescribed by Regulations;
(e) replace any pa't of a human ernbryo rvith another part from a cell

of any person or emb'yo o. any subsequent deveiopme,t of arr
embryo except *,here such replacement is meant to sol'e a
rnedical problern; or

(0 rrndertake any florm of human cloning.

(b) deleting tlte nrarginal note and substituting the follorving nerv marginal note-

Restrictions on the use of embryos

Justlfication: To distingtrish betrveett hutrtarr anc[ animal embryos ancl to place restrictions
on persons rvho nrisuse enrbryos ancl not on the Director.ate.
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CLAUSE Tg

TI'lA'f clause rg of the Bill be ar,endecl in subclause (r) by-
(a) inserting rvorcl "irtformecl" immecliaieiy befbr.e the rvor.cl "cousent,, in

par.agraphs (b) and (c);

Justification: 'lo enstlre that proper consent is obtainecl for t6e use of zury humarr
reprocl uctive materiaL

(b) deleti.ng 
.the rvords "place spernl ancl eggs or enrbr.yo in a s,oman" ancl

sLrbstituting therelor the rvords "tlansfer l!"r.nr o. .nib,.yo into a s,ornb,, in
paragr.aph (e).

Justification: Eggs and sltet'rtt cannot be transferred into the rvomb at the same tirne.

(c) inserting the follorving nerv paragr.aph-

Justification
consented to.

(f) in the course of provicling assistecl reprocluctive treatment sen,ices for
any woman, use the spel'ulof any nran rvithout the rvoman's infor.mecl
consent;

To protect rvonten from insemination rvith a spernl that they haye not

(d) inserting the follorving tterv clauses irnrnediately after.g]a115s 19-
r9A. Number of times one can donate gametes or embryos or be a surrogate

(,) A Person shall not donate their ganretes or ernbryos more than tep times.
(e) A person shall not cat'ty out a treatment procedure using gametes, or an embryo proclucecl
by a. donor if such procedure may result in more than ten irilar.n ruho ar.e g.n"ti. ,ibtingr.
(9)A sul'l'ogate mother shall not enter into a surrogacy agreenrent rnore thin three tirnes in
their lifetinre and shall be required to rvait for hvo /.air bitrueen each bir.th to be eligible for
another s utrogacy agreelnent.

Justification: To lirnit the uutnbet' of donations of gametes and surrogacies flor the health
and rvell-being of surrogate mother.s.

l98. Donation of gametes or embryos
(t) A cryo banl< shall obtain-

(a) male gametes frotn n:ales betrveen trventy-one years of age ancl thirty-fir,e years of
age; or

(b) oocytes fronr fernales betrveen trventy-three yeal's of age ancl thirty-five years of age.

(e) r\n assisted reprocluctive clinic uncler this r\ct shall examine the ctonors for such diseases,
as may be prescribecl.

Justificationr To provide an age linrit fbr gametes clonors to ensure its quality.

I 9C. Disposal oF Gametes
(t)Tlte Directorate 

1nay, unclet'such conditions as rnay be prescr.ibecl, per.rnit
(a) disposal of the ganletes afrer ten years of pr..",.uniio,r;
(b) donation of gametes to otlter couples puriuing assistive reprocluctive tecSpolgsy; or
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(c) the conduct ot'r'esearch orr stern cells ancl z.yeotes tltat arc llot tuore than (bttt'tecn

days old on a s'ritten application ancl ifl
(i) the applicant undertakes to clocunrent the tesearch lor record pul'poses:

and
(ii) prior consent is obtained frorrr the donor of sucl'r stem cells or z.ygotes.

(z) Any persorl rvho contravenes this llrovisiotr is guilty of art offence attcl is liable on

conviction, to a fine not exceecling fivc million shillings or to imprisoulllel'lt [ot'a terlrr ttot

exceeding five years, or to both.

Justification: -fo provide for the clisposal of gantetes flor iustartce throtrgh dottations to

couples rvho need assistance in the event that garttetes have ttot been utiliz.ed in the Purpose
originally intended.

CLAUSE 90

THAT Clause 9o of the Bill be amended-

(a) by renumbering clar-rse 2o as subclause (t);

(tr) by deleting the rnarginal note and substituting therefor the follorving ne\l' marginal
note-

Posthumous reproduc tion

(") by inserting the fbllorving new sttbclause (2) -
(e) Where the ovum of a rvoman, or nny etnbryo the creation of rvhich rvas brought
about rvith the ovum of the womalt rvas used after the death of the wotnan, the rvoman

shall not be treated as the nrother of the child unless-

(a)The father rvas rnan'ied to the woman at the tirne of the death of the rvoman; and

(b)-fhe woman hacl given informed consetrt in rvriting.

Justification: To provide for post-humous reproduction by a wonlan and to ensttre that

proper consent for parentage rvas obtained prior to the death of the wolttan.

(d) t y subclause (b) and substituting thereflor the follorving new subclause-

(b) there rvas informed consent in rvriting by the man.

Justification: 'lo ensrrre that proper consent for parentage was obtained prior to the cleath

of the nran.

CLAUSE CE

TI{iYf Clause z2 of the Ilill be anrendecl by inserting the follorving nerv clattse-

29A. Right to assisted reproductive technology by persons with disability

The national ancl courrty governlueuts shall put in place ttteasures to ellstlt'e that persons rvith

disability have access to irppropriate assistecl rdprocluctive technology services.
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CLAUSE es

-|HAT 
Clause 2s of the Bill be amendecl-

(u) by deleting subclause (e) and substituting therefor the follorvipg ne\\, subclause-

(z) The consent referred to in subsection (t)shall rnalte expless provisions on-
(a) ownership of the gametes or emblyos;
(b) number.of ernbryos to be implanted;
(c) rvhat should be do'e rvith tlre gametes or embryos in case of-

(i) the death of any of the parties seeking assisted reprocluctive technology
services;

(ii) incapacity of any of the parties seelting assisted reprocluctive
technology services;

(iii)abandonnrent of the gametes or embryos;
(iv) dispute;
(v) divorce; or
(vi) separation.

(b) in subclause (s), by deleting the rvords "cleath ol incapacity of any of the parties,, and
substituting therefor the rvords "the circumstances ..f.rr.i to in'subsection 9(c),,.

Justification: To make provision for obtaining of prior consent in the event of trnficreseeable
circumstances such as death or divorce.

(c) in subclause 
Jn), Iy deleting the rvord "implanting" and substituting therefor the

rvords "transfer of'.

Justification: -Io rnake provisiort for the rights of persons rvith clisability in line *,it6 the
National .Reprodtrctive Flealth. Policy 2o22-zose rvhich recognizes tliat persons rvith
disability have special repr.ocluctive neicls.

Justification: Embryos are transferrecl into a womb.

CLAUSE e*

TFIAT Clause p.t of the Bill be amended-

(a) in subclause (1) Uf deleting the rvord "all" and substituting therefor the rvorcls
"possible hereditary" in paragraph (b);

Justification: It is impractical to screen all diseases.

(b) in subclause (r),by-
(i) inserting the rvorcls "if any" in:rnediately after rvorcl "skills" in paragraph (g);

Justification: To avoid locking out donors rvho do not possess any professional qualifications
and skills..

(ii) inserting the follorving neu, paragr.aphs-

(h)consent or otlterrvise of clisclosure of iclentity to possible oflspr.ing;
(g)consent or otherrvise fot' use of donatecl material for r.esearcll .
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.Iustification:'l'o reqLrire consent rvhich rvill tircilitatc thc use ofclottatecl nlatet'itrl [ot'rcseat'clt

ancl cli.sclosgre o[ipfloppration in relation to assi.stecl t'eplocluctivc tecltnology rvhile t'espectirte

the right to privacy.

(c) inserting a ne\\, clause irnnrecliately after clattse 2.t,as [bllorvs-

9+A. Pre-itnplantation cliagnosis or testing
(t) ..\ clonor shall unclergo a I)re-ittrplatrtation cliagnosis or testing itt ot'cter to scrcell

ihe hunran erntrryo ol'gatncte fbr huorvn, llre-exi.stirtg, heritablc ot'gettetic cliscases.

(z) -fhe clonatiou o[' an ernbryo aftel Pre-irtrplantation gcnetic diagnosis to arr

apploved research laboratory fbr research pttrposes shall bc clorle onll'-

(a) rvith the approval of the cornrnisslonitrg coul>lc ot'\\tolllatl; atld

(tr; "'t.,.n the enrbrl,o sufibrs from pre-existirrg, heritable, lifc-threatenitrg ot'

genetic diseases.

Justification: 
;fo 

erlsure that no cliseases are passecl to the resulting child ancl to place

lirnitations on research ttttdertalten on httman embryos.

CLAUSE 25

'1.'l-lr\T Clause 25 of the Bill be anrettcled by cleleting the etttire clause.

Justification: Ivlarriage is not a reqr.rireurent to accessitrg assistecl rcproclttctivc tecltuology

scrvices.

CLAUSE 26

TI-IAT Clause g6 o[the Bill be anrencled by-

(a) deleting the rvords "sexual intercourse" and substituting therefor the s'orcls "nittttral

conceptiorr" itr srrbclarrse (t);

Justification: Natural conception is mot'e ideal in cotnl:arison to assisted t'eprocltrctive

technology.

(b) cleleting the rvorcls "both partuers reset've the right to rvithdraw consent of the' ' 
implant-ation o[ the embryo rvhich has been createcl by their o\\r n sperl]l or ovtttn" att(l

substituting theleflor the rvorcls "both parties u,ill be bound by the asreetnent ancl the

consent given fbr the proceclttt'e" irt subclarrse (s);

Justification, tlo make partie.s accountable for the committuents in the surrogacy

agreement.

(c) cleleting the subclause (;) ancl substituting therefbr the follorvirlg nerv sttbclaLlsc-

(S)r\ chilcl borrt via surrogacy ol' any proccdure unclcr thi.s r\ct shall acqtrire the citiz.enship

olthe intenclecl parent,.,rl.rr there is a prohibition uttcler the larvs of the corrtttLv of the

intenclecl parcnt in rvhich case the child shall acquit'e ltenyan citizenship."

Justification: 'lo sp.ecify that a child born iis a result oI a.ssistecl reprocluctive technology

tir.ltes the citiz.enship of tireir parent irrespective of the citiz.cnship of the sut'rogirte or clottor.

CLAUSE SZ

TI-lr[i Clause z; of the Bil] be atttettclccl-
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(a) in sttbclattse (t)lry cleletirtg srrbclause (r)ancl sub.stituting ther-efor t5e fblloryipg r)e\v
subclause-

( t ) r\ rvoman o[trventy-fir'e years and not more than forty years, rvho has givep bir.th
at least to one chilcl ancl rvho understancls the righ[s'ancl obligatiorrls accruing
unclet' a sul'rogacy agreelnetrt, ancl has undergo,L .o,r',p.ehenliue mental ancl
physical health assessnlents, nlay consent to a process oi assisterl reprocluctiorr
for purposes of surrogate nrotheihoocl.

Justification: To lirnit the ag-e of tlte sun'ogate rnother to above trventy-fir;e and belorv forty
years olcl rvhich rvill ensttre the safety of the foetus ancl the sul'l'ogate mother, and to provicll
for complehensive healtlr assest,'neni u'hich is cnrcial for the sun.ogate mother's r*ell-being.

(b) in subclause (s) by-
(i). deleting the rvorcl "child" ancl substituting therefor the u,ord "foetus".
(ii) deleting the rvorcls "parties to a marriagu"or.oulrle" ancl substitriiingtherefor

the rvords "intencled par.ents,,

Justification: A child is one *,ho has been born. Refler.ence to parties to a marriage or.couple
is discriminatory

(c) insert the follorving new subclause irnnrecliately after subclause (e) follorvs -
2.The intendecl parents are above the age of trventy-five year.s but belos, the age of fifty-fir,e.,,

Justification: To.extencl-the age linrit for the surrogates to intenclecl parents so as to follol,
the no.rmal age of natural conciption for the best in"terests of the chilcl bor. out of assistecl
reploduc tive tech nology.

(cl) inserting the follorvittg nerv clause irnmecliately after clause 2i -
97A,. Leave related to surrogacy

(t) A surrogate mother under this Act shall be entitled to three mo,ths lochia leave.
(e) An intended mother uncler this Act shall be entitlecl to three months nraternity
leave.
(3) An intended father under this Act shall be entitled to two s,eeks pater.nity leave.

Justification: To provide for'leave fol intendecl parents'aflter.the birth of chilch.en borp out
of assi.sted reproduction.

CLAUSE es

TI-IAT Clause 28 of the Bill be anrendecl-

(n) bI deleting the rvot'ds "parties to a man'i:rge" ancl substituting ther.efor t5e rvor.cls"lntencling par.ents" in subclause (t);

Justification: Refet'ence to partie.s to a marriage or couple is cliscr.irninatory.

(b) by i,.se'ting the follorvi.g ne\\, Pa'ag.aphs in sutrclause (s);

(a) rvhere the srrlrogate appoints a next of'kin ancl provides the iclentity infbr.mation
oI the appointecl guarclian;
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(b) rt here the irrtencling parents appoint a guarcliau attcl provicles the iclentitl'

iutblnration of the apllointeil grrat'dian;

Justification: To require the provision oI att altet'tratir.e cotttact Persoll in tlre event the

surrogate ol intencling parents clie ou are uttable to talie crt.stocty of the chilcl lrorn ottt ot'

assisted reprodttctive teclttlology.

(.) by inserting the fbllorvirls tle\\' clattses-

(S) if sul'l'ogacy ilgl'ectnent rnay indicate terttts of the agreelnent incltrcling teruls

prohilliting ttre surrogate ti'ortr 1>artalting arty alcoltol, snroclting, ttsitrg ttttprescribecl

clrugs or entraging in clangerous activity that ntay afibct the health or lifc of'a chilcl

conceivecl through assisted reproduction technology.

(o)The terms of the agreement referred to in subsection (8) shall not be ovelly taslting

or preiucticial to the surrogate.

(rO) 'fhe Cabinet Secretary shall rrrake lbr the better carryirrg out of subsection (8).

Justification: -fo protect the floetus as the intenclecl pat'ents do not ltave cotrtt'ol over a

surrogate's actions.

28A Surrogacy agreemcnts by third parties

(r) No person shall on a conunercial basis do any of the fbllorving acts itt l{en1'a-

(a) initiate or taltc part in any negotiations rvith a vierv to the malting of a

surrogacy arrangenlent;
(b) offer ol' agree to negotiate the malting of a surrogacy al'rangement; ot'

(c) compile any infonnation rvith a vieu' to it.s urse irt malting, or negotiating
the rnalting o[, surrogacy al'rangemeuts;

and no person shall in Kenya knorvingly cause atrotlter to do any of tho.sc acts oll a
commercial basis.

(Z) For the llurposes of this section, a persou does au act on commercial basis i[-
(o) any payrnent is at any time receiveclby himself or another in respectof it,.or
(t) ttr. p"iron cloes it rvith a vierv to any payruent being received by hirnself or' 

anoih",' in respect of nraking, or negotiating or facilitating the making of,, any

stlrrogacy arrangenlell t.

(s) In this subsection, "payment" does not inclucle payment to or for the benefit of a

sttrrogate lnotllel' ol' Prosl)ective surrogate tltother.

Justification: 'lo nrake llror,ision flor negotiations of sut'rogacy agreements by thircl parties

for [ittartcittl gain.

288 Comrncrcialization of surrogacy

(r)No persotr, organiz.ation, surroeflc), clinic,laboratory or clinical establishnlettt of any l<incl

.shall-

(a) unclertake cournrerciitl .sulrogacy, provicle conltllercial surrogacy or its related

colllponeut proceclurc or scrvices in any [ot'tn or t'tttr a racltet or ntt organized

gt-oup to ernpanel or select sul't'ogate motlters or use incliviclrral trrolters ot'

interinediaries to an;nnge lor surrogate mothers ancl [or sttl'ropfacy proceclrtres,

at sttclt clittics, labolatories ol' at any othet' place;
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(b) isstre, ptrbli.sh, clistribute, comnrunicatc or cause to be issuecl, publishecl,
distributecl ol' cotlrtlttllticatecl, auy actvertisernent in any nlannel. iegarcling.
cottrnret'cial srrrrogacy by any rneans rvhatsoever', .scieutific or othe5vii;

(c) abanclon or clisorvtr or exploit ol cause to be abanck:necl, disorvpecl or es1>loitecl
in any fi'orn, the clriltl ol chilch'en born through sur.rogacy;

(d) exploit or catlse to be exploited the surrogateinother o,.t[u c5ilcl born tSr.ough
sul't'ogacy in any mannel. rvhatsoever.;

(e) sell humatr embryo or gantetes lor the purpose of surrogacy and nln an agency,
a t'acltet ol'at) organizittion tor selling, pulcha.sing-or: tracling in liurnarr
ernbryos or garnetes tbr the purpose of sur.rogacy;

(0 import oI shall help in gettitlg irnported in,-rvliatsoe\.el' nranner, the hun:an
enrbryo ot' ltunlan gatnetes fot' sulrogacy or for surrogacy pr.oceclures; and

(g) conduct sex education in any florrn for.siu.rogacy.
Justification: To make provision for the prohibition of conrrnercialization of surrogacy by
medical practitioners and other- relevant actol.s.

CLAUSE cs

THAT Clause e9 of the Bill be anrended-

(a) in subclause (r) by-
(i) deleting the rvords "this Act or any other s,ritten larv" s,ith the rvorcls ,.the

Constitutiorr" in paragraph (a).

Justification: To cross reference the Constitution u,hich is the suprente larv o. nutter.s of
termination of pregnancy.

(ii) deleting the rvord "implantation" and substituting therefor. the rvorcl "transfer"
in paragraph (b).

Justification: Implantation occurs after transfer of the fertilized enrbryo.

(b) inserting the follorving nerv subclaLrse as follorvs-

(s) Where a clisptrte at'ises orrer matters relatecl to assisted r.eprocluctive techpology
such disputes may be resolved through rrrecliation, arbitration or court inten'entiori,
as deemed appropriate"

Justification: To provicle for a dispute resolution ntechanisrn in clisputes relatipg to assistecl
reproductive technology.

CLAUSE so

TI-IAT Clause 9o of the Bill be artrenclecl-

(a) in subclause (z) by-
(i) inserting the rvorcls "ot'rvhere a child bonr out of a surrogacy agreenrent has

congerrital abnormalities'i irnmediatell, after the ivoicls- ,,sun.ogacy

agfeement";
(ii) inserting the rvorcls "ol' Ilonual child" irnrnecliately after. the rvorcls "bor.ne only

one child";
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.Iustification:'l'o crlsul'e that the conrrrrissioniug pat'ertts clo ttot altitttclott a chilcl rvith

congenital abnormalities rvho is legally their chilcl.

(b) in .subclause ('l) t y-
(i) by cleleting the u'orcls "Notrvithstanding the provisions ol scctiott

2s(i),"
(ii) by ittset'tins thc follorving tre\v strbclatrse (cl)

(cl)conr1>ensation irrespective of the l)l'egnancy otrtconle;

Justification: To allorv fbr' ltayment of conrpertsation to .sttt't'ogates so as to saf'egrrarcl the

rvellbeine of stt t't'ogates.

(c) in subclause (5) bt-
(i) cleleting the rvorcl "larr"' ancl substituting tlterefor the rvot'cl "Constitutiort" itr

subclause (s)(a);
(ii) inserting the follorving tterr' paragraph as flollorvs-

(e)be entitlecl to psychotogical support cluring atrcl after the pregrtancy,

provicled by the Cotrtnlissiorting parertts.

Justification: -lo cater lor the health and rvellbeing of a sttrrogate nrotltet'.

(d) by inserting the follorving ne\\' sttbclattse-

(S)TIte intending coul>le or intencling parertt shall rtot abancton the chilcl, bot'u out oI
a .sLrrl.ogacy proceclure, u'hether rvithin Kenya or otttsicle, fot' aul' rea.son rvhatsoever,

inclucting brit not restrictecl to; any genetic clefiect, birth defect, an1' other medical

colclitioir, the deflects cleveloping subsequerttly, sex of the child or conceptiotl of tnore

than one baby and the like.

Justification: To Prevent cltild abandollment.

(") by in.serting the tbllorving rle\\.' clause inrnrccliately after clause 3O-

SOi\. Payments in relation to surrogacy
(r) The surrogate anrl the intencted parent ol'parents may indicate rvithin a

surrogacy agl'eement-
(a) a clescription fbr permitted costs;

(b) a description of cliscretionary costs; ancl

(c) Length of the payment period in relation to a partictrlar description of costs

(9) Nottring in this Act shall proscribe a party flrotn llrovidittg greater'1>rotectiotts to

a surrogate.
(S) Thc Cabinet Secretary shall nrahc regulations as to discretionary arld permittecl

paynrents of the surl'ogacy agreelllent.

(.r,) In this section, pernrittecl llaynrents are thosc paytrtettts ittcttrt'ecl by thc

surrogate to cover the costs ol'the sul'rogate pregnancy to be paid manclatorily by

the intenclccl parent.s tttrless the sttrrogatc rvaivet's that paynrent.

(;) I']clnritted costs shall inclucle-
(a) the costs o[travel ancl subsistence (incluclitrg acconrrnoclation) ittctrrrecl itt

conuectiotl rvith-
(i) 'l'he sulrosate meeting rvith the intcncled pat'eltt or parents;

(ii) The suri'ogate attending meclical appoirtttttetrts in c6trtrcction rvith

surrogacy lllatters;
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(b) the costs of'nredical care attcl legal co.sts incurrecl in conrrection rvith
s u l't'ogacy rna tter.s;

(c) costs irtcurt'ed rr'ith a vierv to ensuring the surlogate's physical, nreltal ap<l
emotiortal rvell-being in cottnection rvith sun'ogacy nratters inclucling, the
costs of colrrtselling, physiotherapy, antenatal classes ancl fitness classes;

(d) the costs of pregnatrcy-relatecl iterns for use by the surrogate incluclilg,
maternity clothes;

(e) any inct'ease in footl costs that are attributable to the surrogate pr.egnapcy
or othe'*'ise to her e,te'ing the su.rogacy agreenre.t;

(f) any costs ittcttt'r'ed in secut'ing assistance rvit[ the per.fbnnance ot'any clay-
to-clay hotrseholcl taslt tltat rvould nornrally be per'for.nrecl by the sur.rogate,
but that she is unable to perfiorm as a result of car.rying, or. g-ivi,rg birth to, a
child conceived as a result ofsurrogacl; ancl

(g) the costs of cotnpensating for loss of earnings suffer.ed as a r.esult of the
surlogate entering into the sun.ogacy agreelnent.

(s) The surrogate nray claim to perrnittecl costs incurrecl for any rluration of tirne.
(o) Discretionary payments shall only be rnade cluring the protected period.
(z) In this section, "the protected periocl" nreans the periocl beginning rvhen t5e
surrogacy agreenrent is entered into anclencling_

(a) If the surrogate gives birth to a chilcl, at the end of the periocl of trvelve
rveel<s beginning rvith the clay of the birth.

(b) If the sut'rogacy agreement expires rvithout a chilcl having been conceived, op
the expiry of the agreentent, or

(c) II the resttlting child is stillborn or miscarriecl at the encl of trvelve rveelts of
death.

(s)_"Discretionary payment" are payments of a description prescribecl in regulations
made by the Directorate and shall inclucle compensatory consideratiorr rvhiJr are
above the perrnitted payment.
(9) In a case rvithin subsection (s), the intendecl parent or either or both of the
intended Pal'ents shall give notice to the clirectorate that they iptend to make
discretionary Payment to the stu'rogate, and it is macle in accordance rvith any other
requirements p'escribed in the regulations under subsection (9).
(_to) In making regulations as to the rnaximum surn of cliscretionary costs, the
Cabinet Secretary shall decide such sum based on the principle of a-ffordability, non-
exploitation of the surl'ogate ancl non-exploitation of the intencled par.ents.
( t t) Parties to the sul'l'ogate agreement shall not vary discretionary payment cluring
the protected period unless by nrutual consent of all parties ancl after consultations
rvith an advocate.

J.ustification: To provide the perrnitted paynrents to a surrogate to pr.event exploitation of
the parties to a sun'ogacy agl'eernent.

CLAUSE s T

-I'l{r\T Clause 9 t of the Bill be anrencled by-
(a) deleting clatrse 3l and substitutingtherefor the.follorvirrg pew clause-

r\ persolt shall not intentiortally clo.any act,.at any stage olan assistecl reprocluctive process,
to select or cleterrnine tlte sex ol' physical characierisf,"r or features of tire chilcl to Le born
though the process of assisted r.epr:odrrctive technology.
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(b) renurnbcring tlre clause as sr.rbclause (t) anct iuset'titrq'the fbllorvillg ne\\'sr.tbclartsc

(2)-
(z) i\ person shall not perforru any pl'oceclure or 1>ror.icle, ltrescribe or aclministet'' ' 

anything that shall ensure or increase tlte probability that an entbryo shall be of
a palticulal' sex, or that shall identify the se.r of an in vitro euLrryo, except to

diagttose, [)l'event ol' treat a sex-linltect cli-sorcler or disease.

Justification:'lo pl'c\.eut sex sclcction u,hich rai.ses nlany ethical cotlcerns cxcellt for nleclical

grourrcl.s.

CLAUSE.gC

-fllAT Clause s2 of the Bill be attrettded-

(o) by deleting subclause (t);
(t ) t y insertirig the rvords "except in the case o[ transfer of orvn gametes and embryos flor' 

p.rronal r,rse" inrmediately after the rvord "Kettya" in subcluus_e (2);

(c) ienunrberinssubclause (z) as subclause (t)and inserting the follorvirlg ne\\' sttbclause

(2 )-
(e)The sale or transfer of gametes ancl etnbryos to any party otrtside Kenya shall be

prohibited except in the case of tran.sfler of a persou's owtl gamete.s and etnbryos flor

persottal ttsc.

Justification: To prohibit the sale or transfet'olgantetes atrd embryos otttsicle ltenya

except for persottal ttse.

(d) inserting the tollos'ing nerv clauses inrrnediately after clause 32 -
g2A. Offences related to surrogacy, prohibition of commercial surrogacy and abuse

(r) No person, organizatio,r, ,,,r, oga"y clinic, laboratory or clinical establishment of any kind

shall;
a) urrdertake commercial strrrogacy, provide commercial surrogacy or its related

component procedures or seivices in any forttr or t'un a racltet or an organized

gr-or.rp to ernpanel or select surrogate mothers ol' tt.se individual brolters or

iltelrnecliaries to al'range [or surrogate mothers and Ibr surl'ogacy procedttres,

at suclt clitrics,
b) issue, publish, clistribute, courmunicate or catrse to be issued, prrblished,

distribirtecl or communicated, any advertisenrent in any manner regarcling

comnrercial surrogacy by any means s'hatsoevet', scientific or otherrvise;

c) abanclon or cliso*,ir or exploit or cause to be abandonecl, diso*'trecl or exploited

in any florrn, the child or children born tltrough strrrogacy;
cl) expllit or. cause to be exploited the srrrrogate mothet' or the child born

throtrgh surrogacy in any lllanller rvhatsoever;

e) sell hunran eulbryns for the pul'pose olsurrogacy and l'Lltl att agellcy,.a racltet

or alt organization for selling, purchasing or tracling itr hunratr eurbryos or

g.ulretes for the pttrpose of strrrogacy.

(Z) Notrvithstancling anything contained in any otlter rvt'itten larv, a Person rvho cotrtraverlcs

r""tiou ( t) conrnrit.-oi', btf"nc" rud on conriictiott, shall be liable to pay a fine not exceedine

ten rnillioir shillings or to intprisonment to a term not exceecling ten yeat's, or to botlt.
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(s) Iror the ptrrposes of tl'ris .sectiott, the telm "aclr.ertisenrelt" ipclucles a1y n6tice, circular.,
label, rvrapl)el'ol'any othet'clocunrettt inclucling aclvertisenrent through inter.net or.any ot5er.
media, in electr'onic or.pr.int folnr.

('t')Any registerecl rrredical practitioner', fbrtility expert, enrbryologist or any pel.so' *,ho or*11s
a fertility clinic or is employetl rvith such a clinic, centre or Iaborato,y'un.l r.e,cler.s his
professional or technical services to or at such clinic or centre or labor.atory, s,hettrer. on an
honolary basis or otheru'ise, and rvho contravenes any of tlre provisions of this i\ct arril
regulations made undet' the t\ct, cornnrits an oflence ancl on conviction, shall be liable to pay
a fitle not exceeding five nrillion shillings or to imprisonrnent to a term pot exceecling hre
yeat's, or to both.

Justification: To pr.ohibit the
surrogacy process generally.
advertisement is fr.os,ned upon

tuse, abuse ancl rnistreatment of surrogates ancl the gestational
To al.so adhere to inter,atioral stanclarcrs oi r,ecrical

99B. Offences relating to matching services
(t) It is an offence for a person to provide sun'ogacy rnatching services in r.eturn for a

payment.

(z) A person does not commit an offence nrerely by rnaking use of services rvhich another
person is prohibited by this section [r.om providing.
(s) In this section, "surrogacy matching services" r'neans ses,ices proyiclecl rvith a vierv to
assisting an individual rvlto rvants to enter into a sul'l'ogacy agreement to find another
individual or individuals rvith s,hom to enter into the agreenlent.
(+) r\ pelson rvho contravenes this section comnrits an offence and on conviction, shall be
liable to Pay a fine not exceeding fir,e hundrecl thousancl shillings or to imprisonmelt to a
term not exceeding one year, or to both, and to a fine not exceecling ten million shillings ip
the case ofa body corporate.

Justification: To prevent over cornmercialization of surrogacy.

32C. Prohibition on certain publications
(t)r\ person shall not publish, or cause to be publishecl, an advertisenrent or notice-

(a) to the effect that a pet'son is or m.ay be rvilling to enter into a sul.rogacy arrangement;
(b) to the effect that a person is seelting another person rvho is or mayEe ivillingio.nte,l

into a sttl'l'ogacy arrangement or to act as a sut'rogate mother or to arratrge a
s urrogacy arrangernent;

(c) to the effect that a pet'son is ot' may be s,illing to accept any benefit uncler.a sur.rogacy
al'rangement, rvhetlter [or ltimse]f or herself or for anotherl pel.son; or

(d) to the effect that a persolr is or rnay be rvilling to accept any benefit under a surrogacy
arrangement, rvhether' for hirrtself or herself or for anothei person t5at is intenclJcl oi.
likely to counsel or procure a person to agree to act as a surrogate.

(e) .\ person u'ho contravenes this sectiou conrmits an offence ancl on conviction, shall be
liable to Pay a fine not exceeding five hurnclrecl thousancl shillings or to inrprisonment to a
term not exceecling one year, or to both, ancl to a fine not exceec-ling ten rniilion shillings ir1
the case ofa body corporate.

Justification:'lo plevent o'el' colllnrercialization of surr.ogacy.

CLAUSE ss
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'f l-li[f Clituse l]lt o['the I]ill be anrenclecl by-
(a) insertitrg the follos'ine nerv sttbclause (Q as follorvs-

(0 the ilcstruction or clisposal b5, a legistered assistecl r'eltrodttctive technology

provider o[any ganletes or an erublyo fbrnrecl outsicle the boc[1'of'a rvotrtan;

Justification: 'l'o enslrre that clisposal is clone rvithiu the stipulatecl peliocl o[' l0 years.

(b) renunrbering the clar.rse as sttbclatrse (t);
(c) inserting the follorving trerv sttllclarlse-

(g) 'fhe Directoratc shall ensure tl)at all inlbrrnation cotttairted itt the register is

protected ancl ntaintained in a confidential rnatrner itr accot'clatrcc rvitlt relevattt

clata 1;rotectiotl atrcl privacy latvs.

(S) fhe Directorate shall maintain all recorcls, charts, [ornts, reports, conserlt letters,
agreements and all the document.s under this r\ct shall be preserved for a period

of trventy-fi\'e years or sttch periocl as nlay be prescrilrccl'

provided that, if any crirninal or other' proceedings are institutecl against any

.surrogacy clinic, tlre recor'<ls and all other clocttments o[ strclt clirlic shall be

preserved until the finarl clisposal of such proceedirtgs.

(,r.) ,\ll such recorcls rrncler subsectiort (3) strall, at all reasonable tinres, be tnacle

available [or inspectiou to the appropriate authority or to ally othet' person

authorizecl by the a1:propriate authority in this behalf."

Justification: To ensru'e corn;lliance rr'irh the right to privacy as guarattteed ttnder r\rticle S I

of the Constitution of Kenya,20lO and to ensure preset'r,ation of tnedical records relating to
sul.rogacy in mattcrs of the health o[ the stu'rogate, chilcl born ottt of stlrrogacy and the

comtnissionitrg parents.
CLAUSE S+

Tl-lr[f Clause 9.t of the Bill be amendecl by cleleting the u'orcls "twenty-one" artcl strbstituting
therefor the rvot'cl "eighteen";

Justification: Iior conforruity rvitlr age of cousent to ntarry so as to preveut itrcest.

CLAUSE .1.2

TI'Ii\T Clause 't'c of the Bill bc ametrded -(u) bycleletingsubclar"rse(r)and(2)andinsertingthefbllorvinqne\\'subclattse(l)-

(r) -t'he Directorate nra1,, irr:rccorclance rvith this i\ct, attaclt the {bllos'ingconclitions
to a licettcc-

Justification:'['o ltterge srtbclitttse ( t) art<t (z)'

(b) in subclau.sc (z) by-
(i) inserting the rvorcl "authoriz.ecl" inrnrecliatcly beflore tlte u'ord "ttretnber" itl

1>aragraph (b);

Justification: '['o renlove arnbiguity on the l)et'.sorts atrtltoriz.ecl to etttcr ancl inspect pt'etuise.s

oflering assistecl rept'oclttctive services.
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THAT Clause .r.S of the Bill be amended-
(a) in subclause (t) by i.serti.g the follorving r1e\\' par.agraphs-

(g) the cryo banlt has aclequatg sgfelr ancl security of the ganreres or.enrbryos stored;
(h) the storage tubes a'e rabelrecl rvith a unique icientifier;"
(i) there is a register linking the unique irlentifier to the identity of the clonor.s, clate

of storage and any other relevant inforntation;
0) there is tDaintenance of a movement register of storage and retr.ieval of stor.ecl

gametes or. ernbryos; ancl
(k) the bank has adequate facilities to ensure privacy ancl conficlentiality of the garnere,

embryo anct donor iclentity.
Justification: To malte provision on storage requirements to be observed in preservation o[
ernbryos or gametes.

(b) by deleting subclause (2) ancl substituting therefor the follos,ing new subglxusss-

(e) Where.a dottor or person rvishing to store their garnete or.enrbryo in a cryo banlr
through clyo-preset'vation, the ciyo bank shall oirly store such g-arnete or embryo
for as long as the os'ners of lhg gamete or embr/o are alive oi. ror a periocl ntt
exceecling.ten-years r"rpon rvhich time the ernbryo or gamete shall be allou,ecl to
perish or be donated to a research organization reglsterecl under this r\ct for
research PurPoses rvith the consent of the commissioning couple or inclividual, in
such manner as lnay be prescribed.

(s) Where a child rvishes to store their gametes ol enrbryo by virtue of setion r;( r) of
this Act, a clyo banlt shall pt'esel've iuch embryo o. gnrrr.ie for a perioclof ts)eirty
years.

(+) t\ person rvishing to store their ganretes or embryo for a longer periocl of time
than otherrvise stipulated in subsection (z) ancl (s) shall rnalte"an applicatiop to
the Directorate to approve longer or furtirer storage of a garnete.

(s) The Directolate may appro're the longer storage [er.iod If it consicters there ar.e
reasonable grounds to do so in the particular.case.

(0) The reasonable grourtds referrecl to in subsection (5) shall ipclucte
(a) chronic illness; ancl

(t l any other grouncl as prescribed in r.egulations.
(z) In deciding to approve a longer or' lurther storage periocl, the Directorate s6all

have t'egard to-the age of the applicant anclensurelhat such applicant shall not be
over the age of fifty-fir,e in the proposed exte,sio, periocl.

(8) Itr case of a pencling application to the Directorate uncler this section, a person
trray causd or pernrit gantetes to t'emain in storage until the Dir.ectorate approyes
or cleclines the longer-storage periocl.

Justification:'lo allos' for flexibility to acconrnroclate exceptional cir.cunrstances.

(ii) deleting the rvorcls "uttle.ss authorizecl by the Dilectoratc" in paragraph (cl)

Justification: To rerllo\e the reqtrirenrent of'authorization of cornllen.satiop to be paicl for. t5e
supply of gametes or-ernbr.yos.

(.) By renurnbering subclause (s), (.r,), (5) ancl (a) as (z), (s), ({ and (i) respectively.

Justification: I;or propel' nunrbering clue to the nrerging subclause (r) ancl (z).

CLAUSE +s
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CLAUSE +O

TI-IAT Clause.l.6 of the Bill be atuencled itt sttbclattse (t) by-

(a) deleting paragraph (cl);

Justification: There i.s r.rncertainty on the circrttttstittrces tlrat u'oultl rvarrant the t'evocation

of a licence.

(b) deleting paragraph (e)ancl substitutins thereflor the follorvir]g ne\\' paragraph-

(e) that the lterson responsiblc has conrtnittecl a 1>roflessional nlalpractice or hits beeu

rerlloved firorn oftice for contraveniug the provisions of the Constittrtion ol' ally

other rvritten larv;

(c) inserting s,orcls "ol'ally other larv and sentenced to irnprisonment for a terln exceeding

six mo,rihs" immediately after the rvorcl "Act" itr paragraph (e)-

Justification: To enlpower the Directorate to revolte licences fol pet'sons s'ho have

committed serious offences ancl are of questionable character.

Part VIII

TI-lr\T the title of Part VII I of the Bill be arnencled by dcleting tlte expression "Pi\RT VIII"
and sr,rbstituting therefor the expression "Pr\RT VII".

Justification: To correct a minor errot' in nunrbering of the parts of the Bill.

CLAUSE SO

TI-IAT Clause 50 of the Bill be amencled by inserting the follorving proviso immediately after

paragraph (cf

ancl is liable upon conviction, to a fine not exceeding trvo million or to imprisoumeut for a

term not exceeding five years, or to both.

Justification: To provide a penalty for the offenccs courmitted under clattse 5o.

CLAUSE 5 I

'fl-lr\T Clause St of the Bill be anrended by inserting the fbllorving tren'clauses-

5 lA. Transitional provisions

(r) Every clinic or cryo banlt rvhich conclucts assisted reproductive technology, partly or

exclusively shall, rvithin a period of sixty days frotrr the date of establishtttent of the

Directorate, apply for licenses provicled that such clinics aucl cryo banks shall cease to cotldttct

any asqistecl reproduction prciceclut'es on the expiry of six nrotttlts . from the date o[

.o,1l,rl"n..nrent of this r\ct, unless .such clinics and cyro bartlts have applied fbr registratiotl.

(z)On receipt of the application uncler subsection (r), the Dit'ectorate shall rvithin a period of

thirty days-
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(a) grant registration srrb.iect to tlte provisiorrs otthis i\ct ancl the rules ancl regulatiols
made tlterettnclel', attd provicle a registlation nuntber to the applicant; or.

(b) reject the application for reasons to be recorclecl in rvr.iting, if such application does
trot cotrfot'tlr to the pt'ovisiotts of this r\ct or the rules or regulation, ,r-rud" tSereuncler:,'

TFIAT Clarue 59 of the Bill be arneneled by -
(a) deleting the rvords "plantecl irr" ancl substituting therefor the rvorcls'ltransflerr.ecl into,,

in subclause (c);

Justification: To p.rovicle for savings ancl transitional provisions on licensing of existing
clinics and cryo banks.

5lB. Amendment of Cap. r+s

(r) The Birtlrs a,cl Deaths ttegistratio* r\ct is arnenclecl-

(a) in sectio, 9 by inserting the follor*ing nerv clefinitions-
f intended parents" means a couple ol commissioning parents rvho enter into a surl.ogacy
arrangement under the Assisted Repr.oductive Technologies Act;

l'surrogate-born chilcl" tneans a chilcl born as a result of an assistecl reproduction pr.oceclur.e
lndertaken under the Assisted Reproducti'e Technologies Act;
tsurrogate motltet" means a woman rvho has agreecl to carry a pl.egnancy to term flor another.
Person or a couple under a surrogacy agreement in accorclance rvith the Assistecl
Reproductive Technologies r\ct and lays no le al claim to the born child;

(b) in section te by-
(i) inserting the rvords "or by plesenting a sul'rogacy agreement indicating the

particulars of the intencled father" irnrnediately after the rvorcls "in accordance
rvith some recognized custom,,;

(ii) inserting the flollorving nerv clause irnmediately after Section tZ-
" 19. The t'egistral shall cattse to be etrtered in a certificate of birth of chilcl born out ofassistecl
reproductive procedut'e, the name of the intendecl parents upon presentation of a valicl
sul'togacy agreetnent and verification of the agreement by the Directorate established u'cler
stction 5 of the r\ssisted Reproductive Technologies Act;.

Jfrstification: 'fo facilitate the registration of chilclren born via assistecl reprocluctive
technology.

fart IX

lUaf the title of Part IX of the llill be amencled by cleleting rhe expression "pr\RT IX,,and
sr,lbstituting thelefor the expression "pART VIII".

Jrlrstification: To correct a minor error in numbering of the parts of the Bill.

CLAUSE ss

Justification: Fertilized embryos are transferrecr into a rvonrb.
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(b) inserting the rvorcl "informed" inrrnecliately after tlte u'ords "giving of in subclattse

(e)'

Justification: To ensure that propel consent is plovide for the use of human reproductive

material in assisted reproductive processes'

(c) Deleting the rvorcl "children" and substiturte therefor the rvord "embryos" in subclause

(h)

Justification: Embryos are created flrom gametes
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