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a
PART I

1 PREFACE

l.L Mandate of the Committee

1. The Departmental Committee on Sports and Culture is one of the twenty (20) Departmental

Committees of the National Assembly established under Standing Order 216 whose mandates

pursuant to the Standing Order 216 (5) are as follows:

i. To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and departments;

ii. To study the programme and policy objectives of Ministries and departments and the

effectiveness of their implementation;
iii. On a quartelly basis, monitor and report on the implementation of the national budget

in respect of its mandate;

iv. To study and review all the legislation referred to it;
v. To study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

vi. To investigate and inquire into all matters relating to the assigned Ministries and

departmenfi as they *uy d""rn necessary, and as may be refened to them by the House;

vii. To vet and report on all appointments where the Constitution or any law requires the

National Assanbly to approve, except those under Standing Order No. 204 (Committee

on appointments);
viii. To examine treaties, agreements and conventions;

ix. To make reports and iecommendations to the House as often as possible, including
. recommendation of proposed legislation;

x. To consider reports of Commissions and tndependent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and

xi. to examine any questions raised by Members on a matter within its mandate.

1.2 Oversight

2. In line with the assigned subject matter, and in executing this mandate, the Committee

oversees the following Ministries, Departments and Agencies (MDAs):

3. The State Department for Sports and Arts and its Autonomous and Semi-Autonomous

Government Agencies which include;
i. Sports Kenya (Kenya Sports Authority Act,20l2)
ii. Klnya Anti-Doping Agency Sports Kenya (Sports Act, No' 25 of 2013)

iii. Sports Arls and Social Development Fund (PFM Act)

iv. Kenya AcademY of SPorts

v. Registrar of SPorts

vi. Kenya Fihn Classification Board (Cap'222)

vii.KenyaFilmCommission(LegalNoticeNo.10of2005)
viii. Kenya Copyrights Board (Kenya Copyright Act, 2001)

ix. Kenya Nuiilnit Library Services Board (Kenya National Library Services Act, Cap.

22s)
x. Kenya Cultural Centre (Kenya Culrural centre Act, Cap. 218)

xi. Kenya National Theatre
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Permanent Presidential Music Commission

The State Department for Culture and Heritage and its Autonomous and Semi-Autonomous
Government Agencies which include;

i. The National Heroes Council;
ii. Kenya National Archives and Documentation Service (cap l9);iii. National Museums of Kenya (Museums and Heritage ect, z0o6)iv. Bomas of Kenya;
v. Kenya National commission for curture and Social Services;vi. Ushanga Kenya Initiative;

4

4



li

t

CHAIRPERSON'S FOREWORD

5. The Statute Law (Miscellaneous Amendment) Bill,2022 (National Assembly Bill No. 60) was
read a first time on 8th December, 2022 and, was subsequently committed to respective
Departmental Committees for consideration and facilitation of public participation pursuant to
Standing Order 127. The Bill seeks to, among other Statutes; amend the National Museums
and Heritage Act, No. 6 of 2006 and the Copyright Act, Cap. 130.

6. The Clerk of the National Assembly placed advertisements in the print media on 16th
December, 2022 seeking comments from the public on the Bill pursuant to Article i 18 of the
Constitution. The Committee received written memoranda from five (5) stakeholders.

7 . The Committee is grateful to the Offices ofthe Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during the consideration of the Bill.
Finally, I wish to express my appreciation to the Honorable Members of the Committee,
Committee Secretariat and all those who responded to the National Assembly's advertisement
inviting the public to present their views on the Bill.

8. On behalf of the Committee and pursuant to provisions of Standing Order 199 (6), it is rny
pleasant privilege and honour to present to this House the report of the Committee on its
consideration of the statute Law (Miscellaneous Amendment) Bill, 2022.

HON. DANIEL SITATI WANYAMA, M.P.

CHAIRPERSON, THE DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE

5
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1.3 Committee Composition

7. The Departmental Comrnittee on Sports and Culture was constituted by the House on27h
October, 2022 and comprises of the following members:

Chairperson
Hon. Daniel Wanyama Sitati, MP

Webuye West Constituency
UDA Partv

Vice-Chairperson
Hon. James Githua Wamacukuru, MP

Kabete Constituency
UDA Partv

Members

Hon. Naomi Jillo Waqo, MP
Marsabit County
UDA Party

Hon. Mary Emaase Otucho, M.P
Teso South Constituency
UDA Partv

Hon. Stephen Mutinda Mule, MP
Matungulu Constituency
WDM-K Party

Hon. Chege Njugun4 MP
Kandara Constituency
UDA Partv

Hon. Catherine Nakhabi Omanyo MP
Busia County
ODM Party

Hon. Pau[ Ekworn Nabuin, MP
Turkana North Constituency
ODM Party

Hon. BSP. (EM) Dr. Jackson Kipkemoi Kosgei, MP
Nominated
UDA ParE

Hon. Samuel Gonzi Rai, MP
Kinango Constituency
PAA Party

Hon. Charles Ngusya Nguna, MP
Mwingi West Constituency
WDM -K Party

Hon. Janet Jepkemboi Sitienei, MP
Turbo Constituency
UDA Partv

Hon. Richard Kipkemoi Yegon, MP
Bomet East Constituency
UDA Partv

Hon. Caroli Omondr
Suba South Constituency
ODM Parfv

Hon. Robert Ngui Basil, MP
Yatta Constituency
WDM-K Partv
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1.4 Committee Secretariat

8. The Committee has the following technical staff, representing the Office of the Clerk:

Mr. John Mugoma
Clerk Assistant IIlHead of Secretariat

Ms. Mary Kinyunye
Clerk Assistant III

Ms. Christine Odhiambo
Senior Legal Counsel

Mr. Eugine Luteshi
Audio Officer III

Mr. Calvin Njoroge
Media Relations Officer III

Mr. Vitus Owino
Research Officer II

Mr. Wilson Mwangi
Fiscal Analyst III

Mr..Luka Mutua
Serjeant-At-Arms I

Ms. Nancy Chepkemoi
Legal Counsel II
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2.0 CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUS : I

AMENDMENT) B[LL,2022

2.1 Background Information

9. The Statute Law (Miscellaneous Amendment) Bill, 2022 seeks to among other statutes, amend

the National Museums and Heritage Act, No. 6 of 2006 and the Copyright Act, Cap. 130.

2.2 Summary of the Bill

10. The Bill seeks to amend the National Museums and Heritage Act, No. 6 of 2006 to align the

Act with Article 157(9) of the Constitution which provides that the powers of the Director of
Pubtic Prosecutions may be exercised in person or by subordinate officers acting in accordance

with general or special instructions.

ll.The Bill also seeks to amend various sections of the Copyright Act, Cap. 130 to among

others-
(a) provide for the process of registration, licensing and approval of a collective

management organization;
(b) provide for the power of a licensed collective management organization to appoint an

agency to collect and distribute royalties;
(c) provide for the power of a collective management organization to open bank accounts

to be authorized and monitored by the Kenya Copyright Board;
(d) extend the validity period for a registration certificate issued to a collective

management organization, from twelve months to thirty six months; and

(e) provide for the equitable remuneration of performers and copyright holders.

2.3 Public Participation in the Revierv of the Bill

12. Article 118 (1) (b) of the Constitution of Kenya provides as follows-

"Parliament shall facilitate public partictpation and involventent in the legislative and

other business of Parliament and its Committees"

Standing Order 127(3) provides as follows-

"The Departmental Comntittee to which a Bill is comntitted shall factlitate public
participation and shall take into account the views and recommendations of the public
when the Committee makes its recommendations to the House"

13. In line with the Constitution and Standing Orders, the National Assembly in the local daily

newspapers of 16th December, 2022invited the public to make representations on the proposed

amendments in the Bill as per annexure 2 of the report. The Committee received written

submissions on the proposed amendments to the National Museums and Heritage Act, No. 6

of 2006 and the Copyright Act, Cap, 130

14. The following Stakeholders were requested to submit their views to the Committee and they

submitted their memoranda for consideration to the Committee-
a) State Department for Sports and the Arts
b) State Department for Culture and Heritage

8
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c) The Office of the Attorney General
d) The Office of Director of Public Prosecutions
e) The Kenya Law Reform Commission

D The Music Copyright Society of Kenya
g) The Kenya Association of Music Producers

9



3.0 SUBMISSIONS FROM STAKEHOLDERS

3.1 The National Museums and Heritage Act, No. 6 of 2006

15. In their written submissions-

a. the State Department for Culture and Heritage stated that they were in concurrence with
the proposed amendment;

b. the Office of the Director of Public Prosecutions stated that they were in concurence
with the proposed amendment; and

c. the Kenya Law Reform Commission stated that they were in concurrence with the
proposed amendment.

3.2 The Copyright Act, Cap. 130

16. In their written submissions, the Music Copyright Society of Kenya submitted that there was

need for a deletion of the proposed amendments for the following reasons-

a. the creation of a single collective management organization disenfi'anchises the
guaranteed rights of the copyright owners;

b. there was lack of adequate public participation in the formulation of the proposed

amendments;
c. the introduction of licence fees as payment for the use or exploitation of rights is legally

and grammatically wrong; and
d. the constitutionality of section 46 is still pending before the Court of Appeal at Nairobi,

Civil Appeal No. E888 of 2022; MCSK vs. KECOBO & Others.

17. In their written submissions, the Kenya Association of Music Producers submitted that there

was need for a deletion of the proposed amendments for the following reasons-
a. the collective management organizations would no longer collect royalties but will be

obligated to cede the responsibility to third parties;
b. there was lack of extensive stakeholder engagement and public participation;
c. copyright is-an exclusive right which is supreme to equitable remuneration, and the

amendments would be prejudicial to copyright owners;
d. the proposed amendments portend to gloom the industry;
e. the amendments would lead to bureaucracy in the registration and licensing of collective

management organizations; and
f. the proposed amendments would result in the usurpation of the role of collective

management organizations in regards to the collection and distribution of royalties.

18. In their written subrnissions, the Kenya Law Reform Commission submitted that-
a. there was need to redraft the proposed amendments to eliminate the possibility of

vagueness and ambiguity in interpretation;
b. there was need to specify the rights and obligations of all parties to ensure that all

relevant creators are fairly compensated for the use of their works;
c. the actual percerrtages to be paid to performers and producers should not be contained

in parent legislation but should be prescribed in subsidiary legislation; and

d. the requirement of the issuance of registration certificates and operating licenses would
lead to bureaucracy.

10



19. The Office of the Director of Public Prosecutions stated that the proposed amendments to
sections 2,30AA,30B.,46,46A,468,46C and 46E were not within the mandate of the Office
of the Director of Public Prosecutions.

20. The Office of the Attorney-General stated that they had sought the policy guidance of the
Ministry of Tourism, Wildlife and Heritage, and would share guidance when received.

3.3 Additional submissions from stakeholders

The Committee invited the Kenya Copyright Board and the Music Copyright Society of Kenya for
a public hearing on the Bill, on Friday 3'd March, 2023.

21. The Kenya Copyright Board made its oral submissions before the Committee and stated that
after extensive consultation with the Cabinet Secretary, the Kenya Copyright Board had made
the decision to withdraw all the proposed amendments to the Copyright Act, Cap. 130 as
contained in the Bill. They stated that the withdrawal was necessary to pave way for a
comprehensive overhaul ofthe Copyright Act, after engagement with all relevant stakeholders.
To this end, they stated that there was need to repeal the current Act and enact new legislation
that would take into account emerging issues like the use of technology in matters of copyright.

11



4.0 COMMITTEE OBSERVATIONS
The Committee in considering the Bill made the following key observations-

1) While the Committee agrees with the proposed amendment to the National Museums and
Heritage Act, No. 6 of 2006, there is need to redraft the subsection for clarity purposes, so that
it expressly provides that the Director of Public Prosecutions shall have the power to appoint
persons as prosecutors;

2) The proposed amendments to the Copyright Act, Cap. 130 if passed would result in
implementation challenges and ambiguity in regards to the aspect of remuneration of
copyright;

3) There is need to engage all the relevant stakeholders in the process of amending the legislation
that would have an impact on their operations;

4) The Kenya Copyright Board, after consultation with the Ministry, made the decision to
withdraw the proposed amendments to the Copyright Act, Cap. 130 to allow for the process of
a comprehensive overhaul of the Act.
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5.0 COMMITTEE RECOMMENDATIONS
Having considered the Bill and the views by the stakeholders, the Committee recommends-

1) THAT, the proposed amendment to the National Museums and Heritage Act, No. 6 of 2006 as

contained in the Statute Law (Miscellaneous Amendment) Bill, 2022be redrafted to expressly
provide that the Director of Public Prosecutions shall appoint the heritage wardens as

prosecutors.

Justification
The amendment is necessary for clarity purposes, so as to align the Act with Article 157(9) of
the Constitution which gives the Director of Public Prosecutions the power to instruct persons
to act as prosecutors. Further, the amendment will align the subsection with section 29(l) of
the Office of the Director of Public Prosecutions Act, No. 2 of 2013 which provides that the
Director may appoint any qualified person to prosecute on his or her behalf.

2) THAT, the proposed amendments to the Copyright Act, Cap. 130 be deleted from the Statute
Law (Miscellaneous Amendment) Bill, 2022.

Justification
The deletion of the proposed amendments to the Copyright Act, Cap. 130 is necessary to allow
for a comprehensive overhaul of the Act after consulting all relevant stakeholders. The
overhaul of the Act is necessary so as to include emerging issues like the importance of
technology in copyright matters.

SIGNED DATE.
a+e-5

HON. DANIEL SITATI WANYAMA, M.P.

CHAIRPERSON, THE DEPARTMENTAL COMIVTITTEE ON SPORTS AND CULTURE
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5 The Hon. Janet Jepkemboi Sitienei, M.P.

SanffnrC q ,
6 The Hon. Samuel Gonzi Rai, M.P.

7 The Hon. Stephen Mutinda Mule, M.P.

8 The Hon. Charles Ngusya Nguna, M.P.
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MINUTES OF THE 12TH SITTING OF THE DEPARTMENTAL CoMMITTEE oN
SPORTS AND CT]LTURE HELD ON FRIDAY 4TI{ MARCH 2023 AT 10:30 AM IN THE
AMANI CONFERX,NCE ROOM, BOMA INN HOTEL, NAIROBI

PRESENT
1. The Hon. Daniel Wanyama Siatati, M.P -Chairperson
2. The Hon. Githua Wamacukuru, M.P. - Vice Chairperson
3. The Hon. Stephen Mule Mutinda, M.P
4. The Hon. Charles Nguna Ngusya, M.P.
5. The Hon. Janet Sitienei Jepkemboi, M.P.
6. The Hon. Samuel Rai Gonzi, M.P.
7. The Hon. Caroli Omondi, M.P
8. The Hon. Catherine Omanyo Nakhabi, M.P.
9. The Hon. Chege Njuguna, M.P.
10. The Hon. Paul Nabuin Ekwom, M.P.
11. The Hon. Robert Basil Ngui, M.P
12.The Hon. Richard Yegon Kipkemoi, M.P.
13. The Hon. BSP.(EM) Dr. Jackson Kipemoi Kosgei, M.P

APOLOGY
l. The Hon. Naomi Jillo Waqo, M.P.
2. The Hon. Mary Otucho Emaase, M.P

iN-ATTENDANCE

Committee Secretariat

1. Mr. John Mugoma
2. Ms. Mary Kinyunye
3. Ms. Christine Odhiambo
4. Mr. Vitus.O. Owino
5. Mr. Wilson Mwangi
6. Mr. Eugine Luteshi
7. Ms. Santana Lekorere

- Clerk Assistant II
- Clerk Assistant III
- Senior Legal Counsel
- Research Offrcer II
- Fiscal Analyst III
- Audio Officer
- Legal Pupil

AGENDA
l. Prayers;
2. Preliminaries;

i. Adoption of the Agenda;
ii. Confirmation of Minutes of the previous Sittings
iii. Matters Arising.

3. Consideration and Adoption of a Report on the Statute Larv ( Miscellaneous
Amendment) Bill,2022z

4. Any Other Business; and
5. Adjournment.
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MIN.NO. DClSCt2023/054 : PRAYER AND PRELIMINARIES

The meeting commenced at i0.30 a.m. with the Prayer followed welcoming remarks from the

Chairperson.

The Chairperson then informed the Committee that the main agenda of the meeting was to consider

and adopt the report on the Draft Report on BPS and the Statute Law (Miscellaneous Amendment)

BilJ,2022

MIN.NO. DClSCl2023/055: ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.

Charles Nguna Ngusya, M.P. and the Hon. Janet Sitienei Jepkemboi, M.P. respectively.

MIN.NO. DC1SC12O23/056: CONFIRMATION MINUTES OF THE PREVIOUS OF
SITTING

Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DCtSCt2023t057: CONSIDERATION AND ADOPTION OF A REPORT ON
THE STATUTE LAW (MISCELLANEOUS AMENDMBNT)
BILL,2022

The Committee considered and adopted the report on the Statute Law (Miscellaneous Amendment)

Bill,2)22 and made the following observations and recommendations having been proposed by

the The Hon. Caroli Omondi, M.P. and Seconded by the Hon. Stephen Mule, M.P:-

COMMITTEE OBSERVATIONS
The Committee in considering the Bill made the following key observations-

1) That there is need to redraft the subsection of the proposed amendment to the National

Museums and Heritage Act, No. 6 of 2006 for clarity purposes, so that it expressly provides

that the Director of Public Prosecutions shall have the power to appoint persons as

prosecutors;

Z) That the proposed amendments to the Copyright Act, Cap. 130 if passed would result in

implementation challenges and ambiguity in regards to the aspect of remuneration of
copyright;

3) That there is need to engage atl the relevant stakeholders in the process of amending the

legislation that would have an impact on their operations;

4) That the Kenya Copyright Board, after consultation with the Ministry, made the decision to

withdraw the proposed amendments to the Copyright Act, Cap. 130 to allow for the process

of a comprehensive overhaul of the Act.

COMMITTEE RECOMMENDATIONS
Having considered the submissions from the key stakeholders, the committee recommended that:-

I
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L The proposed amendment to the National Museums and Heritage Act, No. 6 of 2006 as

contained in the Statute Law (Miscellaneous Amendment) Bill, 2022be redrafted to expressly
provide that the Director of Public Prosecutions shall appoint the heritage wardens as

prosecutors.

Justification: That the amendment is necessary for clarity purposes, so as to align the Act with
Article 157(9) of the Constitution which gives the Director of Public Prosecutions the power to
instruct persons to act as prosecutors. Further, the amendment will align the subsection with
section 29(l) of the Office of the Director of Public Prosecutions Act, No. 2 of 2013 which
provides that the Director may appoint any qualified person to prosecute on his or her behalf.

2. The proposed amendments to the Copyright Act, Cap. 130 be deleted from the Statute Law
(Miscellaneous Amendment) Bill, 2022.

Justification: That the deletion of the proposed amendments to the Copyright Act, Cap. 130 is
necessary to allow for a comprehensive overhaul of the Act after consulting all relevant
stakeholders. The overhaul of the Act is necessary to include emerging issues like the importance
of technology in copyright matters.

MIN.NO. DClSCl2023/058: ADJOURNMENT/DATE OF THE NEXT SITTING

There being no other business, the meeting was adjourned 12.30 p.m. until 2.30 p.m., same day,
same venue.

SIGNED
HON. DANIEL WANYAMA SIATATI, M.P.

(CHAIRPERSON)

DATE:
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MINUTES OF THE 11TI{ SJTTING OF THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE HELD ON FRIDAY 3RD MARCH 2023 AT 1O:()O AM IN AMANI
CONFERENCE ROOM, BOMA INN HOTEL, NAIROBI

PRESENT
1. The Hon. Stephen Mule Mutinda, M.P - Ag. Chairperson
2. The Hon. Janet Sitienei Jepkemboi, M.P.
3. The Hon. Samuel Rai Gonzi, M.P.
4. The Hon. Charles Ngusya Nguna, M.P.
5. The Hon. Catherine Omanyo Nakhabi, M.P.
6. The Hon. Caroli Omondi, M.P.
7. The Hon. Chege Njuguna, M.P
8. The Hon. Paul Nabuin Ekwom, M.P.
9. The Hon. fuchard Yegon Kipkemoi, M.P.
10. The Hon. Robert Ngui Basil, M.P
I 1. The Hon. BSP.(EII[) Dr. Jackson Kipemoi Kosgei, M.P

APOLOGY
1. The Hon. Daniel Wanyama Siatati, M.P
2. The IIon. Githua Wamacukuru, M.P.
3. The Hon. Naomi Jillo Waqo, M.P.
4. The Hon. Mary Otucho Emaase, M.P.

IN-ATTENDANCE

Committee Secretariat
1. Mr. John Mugoma
2. Ms. Mary Kinyunye
3. Mr. Vitus O Owino
4. Mr. Wilson Mwangi
5. Mr. Eugine Luteshi
6- Ms. Daisy Lekorere

-Chairperson
-Vice Chairperson

Clerk Assistant II
Clerk Assistant III
Research Officer II
Fiscal Analyst III
Audio Officer
Legal Pupil

The State Department for the Youth Affairs and the Arts
1. Mr. Maurice Okoth - CEO, Kenya Association of Music Producers
2. Mr. Edward Sigei - Executive Director (KECOBO)
3. Mr. Nyakweba Morara - Deputy Executive Director (KECOBO)
4. Mr. Richard Sereti - Ag. Operations Manager MCSK
5. Mr. Felix Khagali - Music Copyright Society of Kenya

AGENDA
l. Prayers;
2. Preliminaries;

i. Introductions;
ii. Adoption of the Agenda;
iii. Communication from the Chairperson;
iv. Confirmation of Minutes of the Previous Sitting;
v. Matters Arising



3. Meeting rvith the Ministry of Youth Affairs, Sports and the Arts, Music Copyright
Society of Kenya and Kenya Association of Music Producers regarding the Statute Law(
Mis cellaneous Amendment) Bill, 2022;

4. Any Other Business; and
5. Adjournment.

MIN.NO. D C ISC 12023/050 : PRAYER AND PRELIMINARIES

The meeting commenced at 10.05 a.m. with the Prayer followed by introductions and welcoming
remarks.

Pursuant to the provisions of the Standing Orders 188, the Hon. Members present nominate the
Hon. Stephen Mule Mutinda, M.P as the Session Chairperson.

The Ag. Chairperson then informed the Committee that the main agenda of the meeting was to
deliberate on the amendments to the Statute Law (Miscellaneous Amendment) Bill, 2022 withthe
key stakeholders and thereafter submit a report to Justice and Legal Affairs Committee for
compilation.

MIN.NO. DClSCl2023/051: ADOPTION OF THE AGENDA
The Agenda was adopted without amendments, having been proposed and seconded by the The
Hon. Stephen Mule Mutinda, M.P. and the The Hon. Charles Ngusya Nguna, M.P respectively.

MIN.NO. DCTSC 12023 I A 522 SUB MISSIONS BY STAKEHOLDERS

I. KENYA COPYRIGHT BOARD

Mr. Edward Sigei, the Executive Director for Kenya Copyright Board appeared before the
Committee on 3'd March and submitted that:-

1. That the amendments were doen in 2021 and that the amendments have been overtaken by
time.

2. After extensive consultation with the Cabinet Secretary, they made a decision to withdraw
all the proposed amendments to the Copyright Act, Cap. 130 as contained in the Bill.

3. That the withdrawal was necessary to pave way for a comprehensive overhaul of the
Copyright Act, after robust engagement with all relevant stakeholders.

4. There was need to repeal the current Act and enact new legislation that would take into
account emerging issues like the use of technology in matters of copyright.

II. SUBMISSIONS BY KENYA ASSOCIATION OF MUSIC PRODUCERS

Mr. Maurice Okoth, the Chief Executive Officer for Kenya Association of Music Producers
appeared before the Committee and submitted that:-

l. They were working on new strategies to streamline the association. That some of the
strategies include devolving their services to regions to effectively provide services to the
artists.

2. That most broadcasting station are not paying royalties hence crippling the activities of the
association.

3. That the biggest challenge they are facing is compliance by the stakeholders hence making
them unable to to achieve the 70Yo distribution of royalties to the artists.

2
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4. The association is working closely with KECOBO who are mandatory siguatory to monitor
the expenditures so as to guard against the wastage.

WAY FORWARI)

Having received a letter from the Kenya Copynght Board and considered their oral submissions
withdrawing the amendments to the Kenya Copynght Act, Cap 130, the Committee resolved that
the proposed amendments to the Copyright Act, Cap. 130 be deleted from the Statute Law
Mscellaneous Amendment) Bill, 2022.

MIN.NO. DC/SC/20231053t ADJOT RNMENT/DATE OF THE NEXT SITTING

There being no other business, the meeting was adjourned at 12.30 p.m. until Saturday,4ft March
2023 at 10.30 a.m., sarne venue.

SI
THE HON. DANIEL WANYAMA SIATATI, M.P.

(CHATRPERSOT9

DATE:
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MINUTES OF THE TTII SJTTING OF THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE HELD ON TITURSDAY 23RD FEBRUARY 2023 AT 11:15 AM
IN THE TIIBISCUS CONF'ERENCE RO PANARI HOTEL, NAIROBI

PRESENT
I. The Hon. Daniel Wanyama Siatati, M.P -Chairperson
2. The Hon. Rai Samuel Gonzi, M.P.
3. The Hon. Mule Stephen Mutinda, M.P
4. The Hon. Nguna Charles Ngusya, M.P.
5. The Hon. Otucho Mary Emaase, M.P.
6. The Hon. Omanyo Catherine Nakhabi, M.P.
7. The Hon. Caroli Omondi, M.P.
8. The Hon. BSP.(EM) Dr. Jackson Kipemoi Kosgei, M.P

APOLOGY
1. The Hon. Githua Wamacukuru, M.P. -Yice Chairperson
2.The Hon. Naomi Jillo Waqo, M.P.
3. The Hon. Chumel Samwel Moroto, M.P.
4. The Hon. Sitienei Janet Jepkemboi, M.P.
5. The Hon. Yegon Richard Kipkemoi, M.P.
6. The Hon. Nabuin Paul Ekwom, M.P.
7. ThE Hon. Basil Robert Ngui, M.P.

IN.ATTENDANCE

Committee Secretariat

1. Mr. John Mugoma
2. Ms. Mary Kinyunye
3. Ms. Christine Odhiambo
4. Mr. Eugine Luteshi
5. Ms. Daisy Lekorere

Clerk Assistant II
Clerk Assistant III
Senior Legal Counsel
Audio Offrcer
Legal Pupil

AGENDA
1. Prayers;
2. Preliminaries;

i. Adoption of the Agenda;
ii. Communication from the Chairperson;

3. Consideration of the Statute Law (Miscellaneous Amendments) Bill, - No. 60 of 2022
4. Any Other Business; and
5. Adjournment.

MIN.NO. DC/SC/2023 130 : PRAYER AND PRELIMINARIES

The meeting commenced at 11.15 a.m. with the Prayer followed welcoming remarks from the
Chairperson.

The Chairperson then informed the Committee that the main agenda of the meeting was to get a
brief from the Legal Counsel regarding-the Statute Law (Miscellaneous Amendmen| Bill, 2022.



MIN.NO. DClSCl2023/031: ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.
Stephen Mule Mutinda, M.P. and the Hon. BSP. (EM) Dr. Jackson Kipemoi Kosgei, M.P.
respectively.

MIN.NO. DClSCl2023 10322 CONSIDERATION OF' STATUTE LAw( MISCELLANEOUS
AMENDMENTS) BILL, 2022- NO. 50 OF 2022.

The Legal Counsel briefed the Committee on Bill highlighting the following key areas:-

l. That the Statute Law (Miscellaneous Amendments) Bill, 2022 seeksto amend two Acts under
the purview of the Committee:
i. The National Museums and Heritage Act, No. 6 of 2006; and
ii. The Copyright Act, Cap. 130

2. The National Museums and Heritage Act, No. 6 of 2006
That the Bill seeks to amend the Section 57(2) of the Act to align it with Articl e 157(9) of the
Constitution which provides that the powers of the Director of Public Prosecutions may be
exercised in person or by subordinate officers acting in accordance with general or special
instructions.

3. The Copyright Act, Cap. 130
That the Bill seeks to amend various Sections of the Copyright Act, Cap. 130 to among others;

i. Provide for the nrocess of resistration licensins and annroval of a collective
management organization;

ii. Extend the validity period for a registration certificate issued to a collective management
organization, from twelve months to thirty six months and

iii. Provide for the equitable remuneration of performers and copyright holders.

4. Stakeholders Submissions
The Committee was taken through the submissions from the following stakeholders:-

a) State Department for Sports and the Arts
b) State Department for Culture and Heritage
c) The Office of the Attorney General
d) The Office of Director of Public Prosecutions
e) The Kenya Law Reform Commission

0 The Kenya Association of Music Producers

5. Submissions on the National Museums and Heritage Act, No. 6 of 2006
That the following Stakeholders were in concurrence with the proposed amendments;

a. the State Department for Culture and Heritage;
b. the Offrce of the Director of Public Prosecutions; and
c. the Kenya Law Reform Commission

)
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6. Submissions on the Copyright Act, Cap. 130
i. That the Music Copyright Society of Kenya submitted that there was need for a deletion of

the proposed amendments for the following reasons-

a) The creation of a single collective management organization disenfranchises the
guaranteed rights of the copyright owners;

b) There was lack of adequate public participation in the formulation of the proposed
amendments;

c) The introduction of licence fees as payment for the use or exploitation of rights is legally
and grammatically wrong; and

d) The constitutionality of section 46 is still pending before the Court of Appeal at Nairobi,
Civil Appeal No. E888 of 2022; MCSK vs. KECOBO & Others.

ii. That the Kenya Association of Music Producers submitted that there was need for a

deletion of the proposed amendments for the following reasons-
a) The collective management organizations would no longer collect royalties but will be

obligated to cede the responsibility to third parties;
b) There was lack of extensive stakeholder engagement and public participation;
c) Copyright is an exclusive right which is supreme to equitable remuneration, and the

amendments would be prejudicial to copyright owners;
d) The proposed amendments portend to gloom the industry;
e) The amendments would lead to bureaucracy in the registration and iicensing of

collective management organizations; and

D The proposed amendments would result in the usurpation of the role of collective
management organizations in regards to the collection and distribution of royalties.

iii. That the Kenya Law Reform Commission submitted that-
a. There was need to redraft the proposed amendments to eliminate the possibility of

vagueness and ambiguity in interpretation;
b. There was need to specifr the rights and obligations of all parties to ensure that all

relevant creators are fairly compensated for the use of their works;
c. The actual percentages to be paid to performers and producers should not be contained

in parent legislation but should be prescribed in subsidiary legislation; and
d. The requirement of the issuance of registration certificates and operating licenses would

lead to bureaucracy.

iv. That the Office of the Director of Public Prosecutions stated that the proposed amendments
to sections 2,30AA,308,46,46A,46B.,46C and 46E were not within the mandate of the
Office of the Director of Public Prosecutions.

v. That the Office of the Attomey-General stated that they had sought the policy guidance of
the Ministry of Tourism, Wildlife and Heritage, and would share guidance when received.

3
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Committee Observations

The Committee observed that the proposed amendments to the Copyright Act, Cap. 130 if passed
would result in implementation challenges and ambiguity in regards to the aspect of remuneration
of copyright and that there is need to engage all the relevant stakeholders in the process of
amending the legislation that would have an impact on their operations.

Way Forward

The Committee therefore resolved to invite to a meeting the following stakeholders to extensively
deliberate on the proposed amendments to the Copyright Act, Cap. 130;- the State Department
for Youth Affairs and the Arts, the Kenya Association of Music Producers and Music Copyright
Society of Kenya.

MIN.NO. DClSCl2023/033: ANY OTHER BUSINESS

No Any Other Business Arose

MIN.NO. DClSCl2023l034: ADJOURNMENTIDATE oF THE NExr SITTING

There being no other business, the meeting was adjourned at 12.20 p.m. The date of the next
meeting will be communicated by notice.

a

SIGNED:
HON. DANIEL WANYAMA SIATATI, M.P.

(CHATRPERSON)

DATE:
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RE: DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE: CONSIDERATION OF

THE STATUTE TAW (MISCETLANEOUS AMENDMENN BILL. 2022
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Music Copyright Society of Kenya Limite
NON.PROFITMAKING.NO SHARE CAPITAL.LIMITED BY GUARANTEE.AFFILIATED TO

INTERNATIONAL CONFEDERATION COPYRIGHT SOCIETY . CISNC

L-r e

P

oql
AttN: DEPARTIilENTAL COMMITTEE ON SPO'F.iS AND

otl*

57\- S^-.Jl &,
@ W

Dear
0

RE: MEMORANDUIT'riON THE STATUi': LAW (MISCELLENEOUS AMENDMENT) BILL, i',)22-
AMENDMENTS TO THE COPYRIGHT.\CT, 2001.

Reg.

,+,I?'c Zone,

1,0 lntroduction

The Music Copyright Society of Kenya (MCS$ is a Collective lvlanagement Organization (CMO) as defined

under the provisions of the Copyright Act No, 12 of 2002 Laws of Kenya. lt is mandated by Right Holders to

administer, exercise and enforce the exploitation of performances in public places, broadcasting and

communication tu. the public and mechanical reproduction rights in copyrighted musical works. The rights and

mandate of thc tt4CSK are protected under Article 40(5) of the Constitution of Kenya and outlined and

articulated in the Copyright Act No. 12 of 2001. The MCSK represents more than 15,000 Kenyan (local)

rights holders ancl b'y extension over one (1) million foreign right holders.

2.0 History, Reglstration & Functioning

MCSK was formed by tlre right holders of Copyrighted Musical Works and registered in 1983 (C. 5/83), as a

company limitecj by guarantee (not for profit) under the Companies Act, Laws of Kenya, and by tlte

provisions of the then Copyright Act CAP 130 Laws of Kenya, as the pisnser CMO with its main mandate as

prescribed by law to collect royalties and distribute to its registered rights-holders. With the advent repeal of

the Act in 2001, the Nev,r Copyright Act No. 12 of 200l classified the various rights holders into bundles of
rights and established the other two copyright related CMOs in the music sector: The Kenya Association of

Music Producers (KAMP) and the Performers'Rights Society of Kenya (PRISK) in the category of Producer

rights and those of the Performers, respectiveiy. This left MCSK to administer rights associated witirthe

original copyright owners - Authors, Composers, Arrangers and Publishers, The three CMOs were initially

collecting and distributing to their respective members separately, until 2019 when the Regulator, Kenya

Copyright Board (KECOBO) directed through regulation, for joint collections matrix by the three CMOs.

Through Exclusive Deeds of Assignment, MCSK is mandated to administerand enforce compliance in

Kenya, for Kenyan rights holders, for the exploitation of copyrighted musical works in performances in public

places (PPP), communication to the public (CTP), broadcast, mechanical reproduction and adaptation.

Furthermore, [tl|CSX is affiliated with similar societies all over the world, and through a system of reciprocal

Agreemen ts, it authorizes all those societies to administer these rights in the music of Kenyan Authors,

Composers and Publishers in their countries. Conversely, MCSK acquired the rights of broadcasting and

communication to the public/ public nce in the great store of music in the l9p-e-rtp_ipq of.all-those - .

other which consists of the

RECETVED

fi6 JAN 2073

CLERK'S OF'FICE
Box 41842, NAIEOBi
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Regarding the call for proposals by the clerk of the National Assembly, published in the national daily on 16h
December 2022, MCSK makes the foltowing proposals:

CLAUSE

Section 2

Section 3OlJ

PROPOSED
AMENDMENT
Deletc rhe
proposed
amendrtrcrrt.

De,blc rhc
propr>sed
arnendrnent.

Dc/eie rhe
ot:cl1:,r lscd
art'lcndr,rert t.

Detrtc :ltc
proproscC

anrendtrrerr t.

1) -fhe amendrrrent prol:.)
Copyr-i.gh t Orvn ers rvlr r
adrninistered without e

JUSTIFICATION FOR TI{E PROPOSED AMENDMENT

goi.g to be acrualizcd r.rrd rvithout public participario.. The
arnendment rvould disr.. rfranchise guaranteed Rights and
Iiundamental Frecdomr protccted by the Constinrdon

2) The only considcrati.r for copyriglrt o*,ners to atrthorise,/

ics to have one CMO collectin.g fot all
';e risltts ntust be collectively
'ring clcar paralneters on horv that is

Intellectual Properq,
Fees, as pe r thc

license an1, fotm of us<: i exploit of their
l.reing paid Royaltics arrd not License

erractt:rent of tlr r.1efits

arrrendrrrcnt.

l.ack of adequatc and reasonablc Pu blic Patticipation u'ith all lli .qhr

]

I Iolders and staltelr.'lldcs ir: I(e.rra arrd Intcrrrationallv i. a
consdrutionalll' 1r',6 adurinistrativcll, [^i. proccdure before thc

Sections: -
46(4)d).
46(3).
46(4).
46(13).
46(14) cr (1s)
Ncp.fccliort.
46(A).
46(tJXl A) Nerr
.f ab .fcction.

a6fll)(s) Naz
.fub .fectiort. '.

4(>(l))(6-8)Aierz
,fub .feclion.r,

4(r(C)(1A) Na,z
.f cil.iotr,

46(li)(r) Atca,
.\'ub .fccliort.

4(.l(l )(8) Nczz
.ct)b.f*tiorr.

) Removcs/chan.qcs tlre definitior. of ROYALTIES as the
pa),I'l)elrt rcceivcd fi:r the usc,/c..:;:loitation of Rights in
copyrighted rvor:l<s ar:d rclared riqlrts. Innoducing LICENSE
FEFS as a Pa),rrcnr fot use/cxploitation of rishts i, copyriglrted
works is legally and.qra,-u,ratically rvrons. The proposed crranges
also disc.fra,chisc the Riglrt I-loldcrs of copyrightcd rvorks and
relatcd r:iqhts to makc tlic pa),rncrrt nrade for the use/exploitatiorr
oI their copyrightcd s'orks and relatcd ri.qhts seern lilic a
go\rcrtttlrertt lerlr to be adn-,:rl.tcred at tl:e discretion o[ dre
govet:nrnerlt and not a pa),lnent reccived for autlrority to use a

privatc Intellcctr-ral Pr:opcrry (lP).

'I'lrc Cor:stitutiorraliq,of Sectic.rn 4(t,4(>A-G is pendi,g beforc thc
C<rurt of r\ppeal at Nairobi, Civil Appcal No. E8SB of Z0ZZ;
MCSK-Vs-KECOBO & Others. Thc pr:oposed furrher
Arne,dnrcnrs ro this Scctiorrs oFtlrc C,pyright Act, 2001 raises
lcsal issues on the prirrcipal of SubJuclice. KECOBO is forunr
slropl>irrg For a favour.ablc legislatiorr rhat is in its per:sonal
exclusivc best intcrest rvitlrout rcgarcl to the ne.ga tive irrrpl ica tiorr.s
rhat arc dctrintental to thc ccorrornic

Seccion 30AA participadon rvhen initially introduced
ndtnent to the Co;t1,right Act, Section 30r\

Due to lack of public
throush a Misc. Ame

FIi

ther-V

declaredwns trurlcons naltuho b rlre C oourt f av gh I(enya
aliM ndi oC tIns trtrr alon 11Petitio oN 05( of Me Munee2016; fcy

& Arro Safas- com tdL o& rsthe an wasd n rlsubseque )'
teddele lTIfro eth Act.
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CONCLUSION AND RECOMMENDATION

It should be noted that a Statute Law (Miscellaneous Amendments) Bill, by its very nature should deal with

minorchanges to the law.

The proposed amendments to the mpyright act in The Statute Law (Miscellaneous Amendments)9{l,2022,
(National Assembly Bi[s No 60) have major implications in the operatioh ot CMOs (MCSK, I(AMP, PRISK) as

they are cunently constituted.

MCSK acknowledges, lhat the proposed amendments to The Copyright Act. 200,1 present important reform

questions on issues of law, However, the selected and highlighted proposed amendments presented directly

take away Big\ts and Fundamental Freedoms provided and protected by the Constitution of Kenya, 2010,

Yours I l* c^-< h/I
Dr. Ezekiel tua, MBS.

CHIEF EXECUTIVE OFFICER
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1.0 INTRODUCTION
The I(en1,a Association of Music Producers (KAI\,[P and the Music Copyright Society of l(enya

G\{CSK) are collecd\re management olganizations (CMO, Incorporated/registeled under the
Companies Act as Plivate Cornpanies Linrited by Guarantee. Theil rnain objecdyes are to
administer, exetcise and enforce the exploitation of econoruic rights in copydglited 'nvorlcs
(Intellectual Ptopettl,) of its rnembers s,ho are Producels of Sound Recordings (I(AI\,IP) and
Authors, Cornposers, Arrangers and Publishers (\{CSK).

Through Exclusive Licenses, Deeds of Assignrnent and Reciprocal Agreements, and other
agreemeflts of representation, i<AMP-MCSI( are rnandated to issue prior authoriq, for any
exploitation of Public Perfonrrance, Broadcasting, Conrmunication to the Public (Making ar.ailable),
lleproduction, Adaptation lUghts of any, copyrighted r.vorlis in dreir. Local and Intetnational
catalogue.

The Fundamental fughts and mandate of the CMOs are protected under Article 40(5) of the
Constirution of I(en),a as also outlined and articulated in the Copyrlght Act No. 12 of 2001. KAMP-
MCSK adtrrinister dre econornic rights in copyrighted works of more than 20,000 local (resident)
and immeasurable numbet of Intetnational fught Flolders with over a million combined catalogues

of Sound Recotding, Audio \/isual and Musical rvolks.

1.1 Mission of Collective Managernent Organizations

Kenya Association of Music Ptoducers: (KAMP) is rnandated by both resident and non-resident
Producers of Sound Recording to adrninister, exercise and enforce the exploitation of pubiic
perforlrrances, broadcasting and comrrrunication to the pubJic Rights in sound recordings in their
catalogues /repertoire.

Music Copyright Society of Kenya (MCSK): is nrandated by both resident and non-resident
Audrors, Cornposers, Artangers and Publishers of Musical Worlis adrninisters, exercises and

enforces dre exploitation of pubiic perforrnances, broadcasting, cornrnunication to dre public, and

mechanical reproduclion Rights of copyrighted musical rvorks in their catalogues/repettoile.

2.0 BACKGROUND

The Nationai Assernbiy tluough a notice published in dre daily newspaper inr.ited stakeholders to
submit a Mernoranda to give dreil rriervs and comtnents on the Proposed Statute Larv (l4iscellaneous

Arnendments) BiJl, Q.Jational Assernbly Bill No. 60 of 2022). The Bill proposes to amend the

Copl,right Act, 2001 to mahe provisions for eguitable remunetation of performers and ptoducers of
sound recordings and expand the responsibilities of Collective lvlanagernent Otganisations torvalds

KAMP P.O. Box 51 149 - 00200 City Square, Nairobi lEmail: info@kamp.or.ke; I Website: wwv.kamp.or.ke I Tel: +254 710 309 695, +254 738 6{5 041

200872IJICSK: P.O. Box 1 4806- 00800 Wesllands, music@mqsk.or-ke lWebsite: www.mcskor.ke I Tel: *254 4zt\9$x?!lu
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the authors and petfouners. It also proposes to bring Collective Managernent Organisations under

regulation by the Board jn order to enhance theil efficiency.

3.0 MEMORANDUM BY THEJOINT BOARD

The Board of I(A\4?-\{CSK has reviewed and considered proposals contained in tlie amendment.

The Board together rvidr the Management are dedicated to enhancing efficiency, transparency and

accountability in exercising theil rnandate of administration and enforcing issuance of autholiq, to

individuals, insritutions and corporad.ons prior to dreit exploitation of copyrighted rvorks in their

catalogues/repettoires to ensure drat there is cornpliance to the Constiturtion of I(enya and all othet

enabling Laws of I(enya. This is geared to'uvards dre grorvth and development of dre cteative

industry in I(enya for the economic and social rvelfare benefit of the fught Holdem.

TIie CMOs take dr.is opportuniq, to thank the National Assembly for dre oppoftunily to subrnit

corxrrents to the proposed Arrrendrnents to dre Copydght Act,2007,Larvs of I(enya.!7idr certain

irrrportant adjustnrents, dre proposed amenduents by National Assembl), could go a long rvay j1

ensuring t1lat the creadve sector in I(enya is vibrant and responsive to the needs and expectation of
CMOs members, usels of copyrighted rvotks. We have incorporated oru suggested amendments in

dris rnemotandum.

4.0 THE OBSERVATIONS, COMMENTS AND SUGGESTIONS

Comrrrent

lEmail: info@kamp.or.ke; I vivrw.kamp.or.ke I Tel +254710

CMOs rcjectin toto the proposed
changes given that it r.vill render
them into mere paper tigers. The
proposed change rvould
introduce a single CIr{O to
collect royalties for bodr
copyright and related rights.
This a substand.ve cirange to the
Copyright Ac, 2001, that rvould
require extensive stakeholder
engagelneflt and public
palticipation of fught Hoidets
frorn actoss l(enya and
internationally. Furdrer,
intelnationally, the one of the
roles of the CMOs is usually to

a mechanism for
041KAMP P.O. Box 51 149 - 00200

lel: +2547228N 872. t254?fiZ..rt 872
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Lesal ImplicationSection Provision
This rreans that CMOs rvill
no longer collect royalties but
',vill be obligated to cede this
responsibiliry to th.ird parties.

Section 2 Definition Clause: The
deletion of 'collection'

MCSK: P.O3ox 14806 - 00800 WesUands, Nairobi .l-Ery!.. Tuig@rg$gi..k9 lr19gqi19:'lYyrE [9r.f9-l
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obtnining permission to use

copyright materials, as well as for
pa),tng the comesponding fees

for certain uses of such
mate.rials, duough an efficient
system of collection and
disttibution of the license fees.

KAI\IP and it{CSK are MCSi(
are opposed to introduction of
equitable rerluneration as

coplT ight is an exclusive right
wirich is supteme to equitable
temunetation being intloduced
helein. Equitable remuneration
shouid not be applicable to
producers of sound tecording as

it rvill be prejudici4l to the
producers' investment in
recordings and exclusi'i,e lights

held.

The proposed change is good
for the industry.
The proviso should be included
in a substantive Copytight Bill
for consideration by the
National Assembly. Fulther, it is
in compliance rvith the
prorrisions of the Berne
Convention and TRIPS
Agreerrrent to be in tanderu'uvith
the univemal practice in
adrrrinis tration o f Private
Copying Lev1, @lank tape Ler.y).

In addition, the seclion shouid
be amended to state drat dre

body th.at should be responsible
for collection of this Levy
should be designated by the
Collective lvlanagement

Or:ganisations not by I(enya
Board.

The proposed change portends
gloom to the industry and

should be tn toto-

KAMP P.0. Box 51 149 - 00200 City Square, Nairobi lEmail: info@kamp.or.ke; I Website: M.kamp.or.ke I Tel: +254 710 309 695, +254 738 645 041

61a1 mr5!9@_99!k9r.!!1,{9qilQ: yr1lmqsr.91pfg!1!sJl?2_90.0. _lfa 125! 7!3.49_812..
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The provision is unrvelconreSection 30A Equitable Remuneration-The
an:endment proposes to
reintloduce equitable
retrrunetadon for perforrners
and producers ofsound
recording.

-Iire pror.ision is rvelcome
since it prolnotes principle of
inclusir.ity and equity to
authors, perfolrnets and
producers.

Section 30B Blanh Tape Levy:'fhe
ptoposed changes include
audrors as beneficiarl, of blank
tape levy alongside perfonners
and or.vners of Sound
Recordings

A certificate of tegisttation
will no longer suffice. A
CMO will fu'st seeh

Certifi cate o f Regis tlation:
The Amendrnents seeks to
arnend the cuttent provision,

Section 46

(1)

HGEI(:.P,O. Box 1 4806 - 00800 Wesllands, Nairobi
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This is a rvelcorne move but
three years is not sufficient.
I(enya Should bortorv a leaf
ftom Soudi Africa and Ghana
wlrete CMOs are granted a ftve
(5) year license.

The pror.iso should be included
in a substantive Copyright Bill
for consideration by the
National Asserubly.

The ptoposed change rs

un'uvelcorne since it adds
buteaucracl' and does uot
confolrn with world best
practices rvhere CMOs are

normally founed as private
cornpanies lirnited by guatantee
A Iicense drerefore will suffice
but not another tegistration
certificate.
The proviso is unwelcorae and
should be refected in toto.

The ptoviso is unrvelcorrre and
slrould be rejected in toto.

Rationale - ignores the eatliet
Iicensed CMOs and associated

is unwelcome and

695, +254 738 645 041

872, +254733200872
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"vhich 
reads, "No petson or

association of persons shali
comrnence or carry on the
business of a copydgl:t
collectirre management
organization except under or
in accotdance with a
certifi cate of registration
granted under this section."
The highlighted part norv
teads, "Un/ess registned as suclt

lry tbe Boad and granled opuating

LiceflJc."

regisuation from I(E COBO
before being issued with an

operation license.

Section 46
(3)

Duration of operating license
extended frorn L to 3 years.

This viII allow ClvIOs to
have unintemupted
operations ftom the
regulator.

A CMO'uvill no longer rely on
Cornpany's Act, which requile
it to be registered as a

company limited by guarantee
sirce section (a) wiil add
KECOBO's registlation as a

manda tory requirernent.

The irnplication of drrs

provision is that the process
of establish.ing a Ch,IO ivill
be tedious, buteaucratic and

lacking efficiency and

effecdveness.

Section (d) seeks to delete the
word 'COT.T.ECTION"

The irnplication of this has

been discussed above.

Section 46
(4)

This rneaas that ClvIOs rvill
be required to rcgularize tireil
r:egis tration requilements.

Registration of CMOs: Only
organisa tion rneeting nerv
registration critelia rvill be

gtanted the license.

46 (13) Nerv
'sectron

Transfer of private rights46 (14) afi Revocation of a License:
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should be rejected in toto.

The ptor.iso is ur:."velcorne and is
inirnical to CtrIOs and members'
interests.
The ner.v ptovision is Jikely to
place hearry bulden on CMOs
operational cost.

Further, it is rvorthy to note that
the level & scope of data, its
acclu'acy and cultency held by
CMOs and theil international
affi.liates is not available to NRR.

Retain cur.rent provision. The
rights holders ought to be

consulted extensively as dre
CMOs are member based

olganisations rvhose constitution
of dre boald is based on the
rrrembers.

The shouid be included

149 - 00200 City Square, Nairobt lEmaii info@karnp.or.ke; I Website: www.karnp.or.ke I Tol: +254 i10 309 695, *254 738645 041

7 22 800 87 2, *254 733 200 872

(15) New
sectron

Upon revocadon of license
KECOBO rvill transfer the
role of CMOs to an agent
rvho will operate in
conjuncdon rvith I(ECOBO
during the 1>edod of license
rerrocadort.

granted to CMOs without
reference to rights holders.

The ne'uv ptovision usur?s
the tole of CMOs and render
inoperable. Wrat is irlport of
fi2ying a CMO if it cannot
collect and distribute royalty?
Mrat will happen to the
curl'ent repertoile held by
CMOs if dght owners r.vjll be

requiled to use national
rights tegtstry?
The idea of having an agenc)/

to collect and distribute
roy2l{.r on behalf of CIr4Os
should flot be made a

rnandatory requilernent but
should be ieft to CI{Os to
decide rvhether they can use

such agents or not.

Outsoutcing of Collection
Services: The Section has

renutnbeted existing provision
o1r approval for imposition
and collection of lev1, (tadffs)
as subsection 1 and added a

ner.v provision under seclion
(2) rvhich reads in part, "-F\

Iicensed CMO SI{ALL
appoint an agency approved
by the Board to collect and
distribute royalties on their
behalf du'ough the
NATIONAI RTGHTS
REGISTRY."

This arrangement rvili only
add to existing confusion and
unnecessafy bttteauctaclr.

46()

Section (3) The agency is
expected to operate under
super-r,ision of both CIt4Os
and I(ECOBO.

'Whereas dris is a rvelcon:e
mo\re obligating Board to co-
opt is not fair'. What if the
Boatd rnembership have

ptofessionals elected in an

AGNI? Such provision
should not be mandatory but
should be left at dre
discretion of Board to
decide.

46 (B) (14)
ne'nV SUb

secLion

Co-option of Board
membets: The nerv secdon
rrrahes it rlandatory for
CMOs Board to co-opt not
less dran 4 professional into
theil Board.

This is fine howevet, itDirectots Remunemdon: The46@) (s)

4806 - 00800 WesUands, Naiobi lEluilr !Iuslg@l1qk.9l{e ryel"l[,1ryry1. *qlor k9 I Tel: +254

TlPage
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Nerv
subsection

proposed subsection provides
that dilectors s,ill be eligible
to paid such allon ances,

salaties, honorarium as

members ma)r decide at AGM
and endorsed by dre Boatd

should be limited to the
dilectors being el(ible to
allorvances in line witir
principles of corporate
go\rel'nance.

46(8) (6) (7)

(8) nerv
subsections

Ctiminal offenses: The new
provisions bar Boatd and staff
rnembers against liolding
offrce rvhen accused of
crtrrinal matters. The accused

individuals are expected to
step down and receive half
salades durtrg this period. If
convicted dre officials should
no longer hold a CI\,IO office.

this is should be dealt rvith
in accordance to rele\rant
statLltes touching on
employrrrent / laboul larvs

and ctirrrinal rnatters.

KECOBO in its disctetion
rnay decide to issue a license
at peril of existing CMOs.
What safeguatds har.e been
put in place to ensure that
such lar.v is not applied
arbitrarily by dre regulator.
The existing telationship
berween KAI\,IP-PRISK-
ivICSK (KPX! ah'eady,

addresses dris issue.

Single CMO to manage
rights: Section (1) ptovides
drat Audrors, producers,
perfolmers, visual atLists and
publishers may form a
collective management
organization to collect,
manage and distribute
royalties and odrer
rernunetation accruing to dreir'
tnernbers. The nerv section
(1A) empowets i(ECOBO
notwithstanding section (1) to
issue licence to olle entiq to
represent the riglits of alI

parties within a secto.t.

Secretron 46
( c)(14)
Nerv section

Powets of KECOBO: The
Board is now ernpor.veted to
exercise power to inspect
CNIOs at any tirne it deerns fit
to do so.

This amounts to lTrrcto-

lnanagelnellt of CMOs
operations. CMOs should be

left to manage their'

opetations within dictates of
good corporate governance,

AGM resolutions and

approved policies.
Climinal matters should also

Approval of Monies Beyond
KECOBO Approved lirnits:
Subsection (7). It is an offense

Sections 46

@,) Qr) nerv
subsection

Karen
mhslrJK

l&46 fusodatlon ollludc Rotten

p

KAtvtp p.O. Box 51149 - 00200 City Square, Nakobi lEmail info@kamp.or.kei I Website: www.kamp.or.ke I Tel: +254 710

MCStt; P.o Eo!$-00 - 9lsggry-esulncLsrryalq JEmail:my1c-@-1c$.11'!e,l-w-e!:i]9: ygrl rl$-kg'E-l-Iei :1!1 I12

L,lirsrc Lof)yr{ht S:d=ly cl Kei}rd

in a sr-rbstantive Copyright BilI
for consideration by the
National Assembly rvith tlle
proposed amendnrents.
,Florvevel the only temunetad.on
drat dre Directo::s should be

for is allo"vances onl
This proviso is unr.rrelcofiIe as

the CMOs are private cornpanies
drus in the event of an;, criminal
matter, dre company should be
left to handle dre crtninal
matters in line widr the
Ernployrnent Act and the
Crirninal Procedure Code.

Theptoviso is un"velcome and is

inimical to CMOs and menrbers'
interests.

The ptoviso is urrvelcome and is

inirnical to CA{Os and membets'
interests. Further, dre Copyright
Act has aL'eady provided for
annual audits, thus introducrion
of inspections at any time by
I(eni'a CoPy'rght Board rvill
cripple dre proper functioning of
the CMOs.

309 695, *254 738 645 041

800 872, +254 733 200 872
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that attracts 3 months
irnpdsonment and fine not
exceeding f,r,e tirles in excess
of the allo'uved arrount or
bodr.

be dealt with within the
relevant statutes such as the
penal code.

Sections 46

@) (8) nerv
subsecdon

Subsection B-Bank Accounts-
C[{Os ale barted against
operating bank accounts
witirout the approval of
i<ECOBO. Additionally
KECOBO should have
powets to monitor the
Accounts.

This anrounts to micro-
rnanagement of CMOs
opetations. CMOs should be
left to rlanage their'
opemtions widrin dictatcs of
good corporate govefli.ance,
AGM resoludons and
approved policies.

Karen p *P'l*
[aryl Asodafu of ]Jmt Prcdcars

CS MAURICE OKOTH
CEO, KAMP

Llusbucilr,rht S:d€$ Er Ko,l'/a

The proviso is unrvelcome and is
inirnical to CIt{Os and mer:ebers'
interests.

5.0 CONCLUSION
Consideting dre above obsen'ations, we I(enya Association of Music Producers (I(AMP)and Music
Copyright Society of I(enya (A4CSIQ aclurorvledge drat the Statute Larv (It{iscellaneous

Arnendrlents) 8i11, 2022 has ptesented impottant refoun questions on issues of law. Save for the

sections that rve have highlighted and given our jus$fications ortr, we opine that dre changes if
effected rvill be to the detrirnent of dre intetests of dght hoiders.

Yours faithfully,

For and on Behalf of KAMP: For and on Behalf of MCSK:

I(aMP P.O. Box 51149 - 00200 City Square, Nairobi lEmail: into@kamp.or.ke; I Webslte: www.kamp.or.ke I Tal: +254 710 309 695, +251 738 645 041

-lrlcsltP.o.Box14909-_qqqq9-wes!4+ll9lr_ufeqgil:mugigqqqstrcl..le.lWgbsite: 
www.mcsk.or:ke.llrl: 12sl7_g-.ry:9!J,.,.2y1332p_.87?,..

DT. EZEKTEL MUTUA, MBS
CEO, MCSK
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Keqr lsiriiJur oi l/uic Prodrn

l.O INTRODUCTION
The I(enya Associarion of Music Producers (I<AL[P is a co]lective management otganizations
(CX'IOs) Incoqporated/tegisteted under the"Companies Act as Plivate Cornparies Urnite! b-v

Guatantee. Their rnain objectives is to adrnirrister, exercise and enforce the axploitation of econouric
rights in copyrielrted wotks (Intdlectr:a1 Ptoperq) of its rnembers n'ho ale Producets of Sound
Recordings.

Thtough Exdusive Licenses, Deeds of Assignment ancl Reciprocal Agreernents, and othet
agreements of repre.sentation, KAMP is rnandated to issue pdot authoriqv for any any copydghted
works in dleir Local and International catalogue.

The Fur:darnental Rights and rnandate of I(AI\,[P is plotected under Artide a0(5) of the Constitution
of Iienya as outlined ard ariculated in the Copyright Act No. 12 of 2001.

1.1 Mission of Collective Management Organizations

Kenya Association of Music Producets: (KAMP) is mandated by both tesident and non-resident
Ptoduccrs of Sound Recording to administer, escrcise and enforce tlre exploitation of public
per-fortnances, broadcasring and comu:unication to dre public RiEhts in sound recordings in their
catalogues /repemoire.

2.0 BACKGROTIND

The National Assernbly drrough a noticc published in thc dail1' ss\rr.taper im'ited stalieholders to
subrnit a Memolaoda to give their vien s aod cornments oo rhe Proposed Statute Law (\,Iisccllaoeous
Arr-rendments) Bill, (NTational Assemblv Bill No. 60 of 2022). The Bill proposes to amend the
Copvtlght Act 2001 to maiie pror.isions for equitabJe remuneiation of perfonners and producers of
sound tecotdings and expand the tesponsibilities of Collectir.e l,[anagernent Organisations towards
the authors and perfor-mers. It also pr:oposes to bring Collective i\{anagement Organisatior:s under
regulation b], the Boagd in order to enfiaqce t[eir efficiegq.

3,0 MEMORANDUM BY THE KAMP BOARD

T'tre Boatd of I(AMP has teviewed and coasideted ptoposals conta-ined in the arnendnrent. The
Boar:d together urith the Management are dedicated to enhancing efficiency, uansparenry and

accountabiliry in exercising theit mandate of adrninistration and enforcing issuance of authodty to
individuals, institutions and cotporatiolls prior to their cxploitation of copl'righted s'orks in their'

catalogues/tepcr-toires to ensule that thereis compiiance to the Constitr:tion of I(enira andall otfrer
enabling Larvs of Kcrrya. Tlis is geated towalds the grol,th and developrnent of the cteative

indusu-y in l(er:ya for the econornic ar:d social-wclfare benefi.t of the Right Holders.

IGMP P.O. Bov 51 149 - 00200 C,ty Square, Nairobi lEmail: inlo@karnp.or.ke; I Website: vr,w,.kamp.or.ke I Tel: +254 710 309 695, +254 738 615 041
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KAMP takes this opportLurity to thark the Nadonal Assembly for the opportunity to submit
comrrlents to the proposed Amendrnents to the Copyr-ight Acg 2001, Lav,rs of I{enya.
It is irnporttnt to highlight d'rat li,hile sonre of the amcndrnents at'e in iinc rvith best practices ,.s,e
opine that it would be mote apptopriate to l.rave a more comprehensive copytight reforu process

with'adequate stakeholdet inclusion and ilprovement to the copyright frarnervork, rather than a

piecctneal ( ar:d broad\, ncgatiye ) set of proposals that ate pushed thr.ough yia a Msccllatleous
Amendments Bill.

Finally , we note that the proposed amendments do not include certain long or,'etdue improvement
to the protection of I(enyan Ptoducets of Sound Recordings , induding the extension of telm for
protection fot q,otks of sound recotding to 70 yrs .

4.0 Tr{E OBSERVATIONS, COMMENTS AND SUGGESTIONS

KAIttP P.0. Box 51 14, - ollrl ary tr:"_e, Nairobi lEmei[ info@kamp.or.ke; I U/ebsite: r,nnv.kamp.or.ke I Tet +254 710 309 695. +254 738 645 041

4-lPe ue

Section Ptovision Legal Implication Cornrnent
Section 2 Definition Clause: The

deletion of 'collection'
This means tirat KAMP rvill
no longer collect royalties but
svjll be obligatcd to cede tbis
responsibiL-ry to third parties
. By its very definition a

CIv{O is a COLLECTIVE
MANTAGEIVIENT
ORGANIIZ,T\TION and
arnending this co.-e function
s,ill rendet KAI\{P nurgatory

i{A}dP reiects in toto tlte
proposed changes given drat it
v,ill reoder theru jnto rnere paper
tigers. The proposed change
u,ou1d inttoduce a single CMO
to collect royalties for both
copyright and related rights.
This a substantive change to the
Copyright Acq 2001, that would
requilc exter:sive stakeholder
engagemeflt and public
participation of Right Ilolders
frorn across Kenla and
iltemationall),. Fufther, KAIVIP
through its affiliation rvith the
Inter-national Federation of the
Phonographic Industry ( IFPI )
has a role to provide a
rnecllanisrn for obtaining
permission to use copy:'iqht
rnaterials, as rvell as for pal.ing
the corresponding fees for
certain uses of such materiais,
through an effieicnt system of
collecrion and distribution of the
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Iicense fees

Section 30A E quitable Remuneration-The
amendment p,:oposes to
teintroduce equiable
rernuneration for petfor:rners
and producers ofsound
recording.

Tbe provision is unwelcorne Equitable remuneratioh'should
not be applicable to producers of
sound recording as it rvill be
prejudicial to the producers'
investment in recordings and
exclusive rights currently held.
Inuoducing the same u,ould
rnean dos'ngading the rigl'rts
alteady existing for owners of
sound recordings rvhich is not
agreeabie .

Section 30B Blank Tape Levyr The
proposed changes include
audrors as beneficiary ofblaak
tape lev1, alongside perfomrers
and orvners ofSound
Recordings

T[:e pror'.ision is n elcome
since it promotes principle of
inciusivity and equity to
autlots, petforrners and
producers.

The proposed change is good
for the industry.
The pror.iso should be included
il. a substantive Copytfuht Bill
for consjderation by the
National Assembly. Fu-tther, it js

in compJiance with the
pr-ovisions of dre Beme
Cosvention and TRiPS
Agreeuent to be in tandern lvith
the universal practice in
administration of Priv-ate

Copying Levy (BlanJ< tape Levy).
Ia addition, the section should
be arnended to state that the
bocly drat should be responsible
for collection of tlis Lerry
should be designated by the
Collective il,Ian agemen t
Olgnisations not by I(cnya
Copyright Board.

Section 46

(1) ._-.,.

Certificate of Regisuation:
The Amendn:ents seeks to
arnend the current ptovision,
rvhich teads, "No person ot
association of persons shall
commelfce of catry ot: thc
business of a co1>yriqhr

collective maflagelnent
orqanization except under or

A ccrtifi cate of registration
s'illno longer suffice. KAIvIP
s,ill be tequir-ed to fitst seek

tegisuation from I(ECOBO
before being issued widr and
operation license which is in
effect a double resisuation .

The proposed ci'range is
unnccessarJr and should be
rejected in toto.

738 &t5 041
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in accotdance with a
certificate of regisuation
granted underr this section."
The highlighted pat now
reads, "Unlus regbtered as sadt

for the Board and granted operating

Liceflse,"

Section 46
(3)

Dutation of operating license
extended ftonr 1 to 3 ;;s215.

'Ihis will allow i(A-i\{P to
have unintelrrrpted
operations from the
regulator.

This is a welcome move but
drtee years is not sufficient.
I(enya Should bouow a leaf
from South Afi'ica ar:d Ghar:a
u,hcre CX{Os are granted a five
(5) year license.
The proviso sleouid be included
in a substantive Copyright Bill
for consicleration by the
National Assaubly.

Section 46
(4)

A CN,IO s,ill no longer tely on
Companlr's Act, which. require
it to be as a comparry liniited
by guarantee since secr.ion (a)
rvill add I{ECOBO's
tegistration as a mandatory
requirement.

The implication of this
pror.,isioa is tl'rat the process
of establish.ing a CMO vdll
be tedlous, buteauc-tadc and
Iacking efficiency ar:d
effectiveness.

The proposed change is
ur:welcome since it adds
bureaucracv and does confu-m
s,irh urorld best practices u,here
CI\{Os are normally for-med as

prirrate companies limited by
guarantee. A liccnse therefore
rvill suffi.ce but not another
registtation certifi cate.

Section (d) seel<s to delete dre
rvord 'COLLECTION"

The implication of dris has
I>een discussed abor.e.

The pror.iso is uu'nelcorae and
slrould be rciected h toto.

46 (13) Nerv
section

Registration of CMOs: Only
organisation rreetinq nes,
tegistration cdteria u'ill be
granted the license.

T'his means that KAI\,IP n ill
be required to rezuLtrize their
regisu ation requilemen ts.

The prorriso is unnelconre and
slrould be rejected fu toto.

Rationale - igootes the earlier
iicer:sed CA{Os and associated
history

46 (14) md
(15) Neu'
section

Revocation of a License:
IJpon revocztion of license
KECOBO rvill tralsfer the
role of CI,IOs to an agent
rvbo u'ili operate in
coniunction with KECOBO

Trznsier of private rights of
producers of sound
recording gmnted to It tlrltP
srithout reterencc tcl tiglrts
holders.

The proviso js ulrvelcor::e and
should be rciecred in toto.

--6 p ri[i
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(.,

during dre period oi license
rer"ocation,

46 (A) Outsourcing of Collection
Sen'ices: Thc Section has
renutnb ered exisring prorri sion
on approval for irlposition
and collection of lcrry (tariffs)
as subsection 1 and addcd a
ns11, provision under section
(2) whici: reads in pat, "A
licensed CI{O SI{ALL
appoint an agenc)' approved
by the Board to collect and
disuibute to1'aities on their
behalf rlu'ough the
NATIONAL RIGHTS
REGISTRY-"

The ueur ptor-ision usurps
the tole of I(A-Iitr and
tenders inoperable. Vhat is

import of having a CMO if it
cannot collect and distribute
rovdty? What s,ill happen to
the cutrent repeftoire i:eld bv
KfuMP if dght os,ners will
be required to use natior:d
rights regisuy?
The idea ofhavinq afl agcncy
to collect and disuibute
roJralties oo belulf of KAMP
should r:ot be made a

nrandatoly requir'enrent but
should be left to I{A-r\IP and
its members to decide
rvhether they can use such
agetrts of not.

The proviso is unrvelcome and is
inimical to KAMP'S and
rnernbers' interests.

The neu'provision is likely to
place additional heaw burden on
KAlviP operational cost.
Furdrer, it is worthy to note that
the levei & scope of data, its
accuracy and curreocl'held by
CIt'IOs and dreil international
affiliates are not availabie to
NRR-

Sectjon (3) The agency is
expected to operate under
supen'ision of both CIVIOs
and KECOBO.

This arrangernent wjll only
add to existing confusion and
unneccssall' bureaucracy.

46 (B) (14)
nert'sub
section

Co-option of Boald
members: T'he nerv sectiou
makes it mandatorl'tbr
CMOs Boald to co-opt not
less than 4 professional into
deeit Boatd.

\Xrhereas this is a welcome
move obligating Board to co-
opt is r:ot fair. \X4rat if the
Boald rnen:bersbip have
professionals elected in an

AGN'I? Such provision
should not be mandatoq'but
should be left at tlre
discretion of Board to
decide.

Retain currelrt provision. Thc
dghts holdets ought to be
consulted extensively i{AIt{P is a
member based organisati on
s'hose consdtutior: of dre board
is based on the anicles and
rnern orandurn of association

- : -.:n\,..- -g.

46@) (s)
Nes,
subsection

Directors Remuneration: The
ptoposed subsection provides
that directors wili be eligible
to be paid such allowances,
salaries, honoratium as

Thi.s is in order hos'ever, it
should be firrited to the
ditectots being eligible to
allorvances in [ne u,ith
ptinciples of corporatc

The proviso should be included
in a substantive CopyL'ight Bill
for considetation by tire
National Asseurbly rvith the
pr:oposed arrendments .

6- -7lPr.Lge
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members mav decide at AGIT,I
and endotsed by the Board

governance.

4{,@) (6) Q)
(8) new
subsections

Criminal offenses: The new
pto'rrisions bar Board and staff
members against holding
office when accused of
criminal ntatters. TLre accused
indirriduals ate expected to
step do\\'n and receive half
salaries dudng dris period. If
convicted dre ofEcials should
no ionger hold a CIvIO office.

Tlre amendment should be in
line with employment and
labour-iau,s nhii.st also taking
into account the penal code .

This pto,u'iso is unwelcome as

K.tlVIP is a pdvate company
drus in the event of any criminal
rnatter, the company should be

left to handle dre criminal
matre,:s in line vith the
Ernplo5anent Act and the
Crirninal Ptocedure Code.

Secretion 46
( cxlA)
Nen, secdon

Single CMO to manage
rights: Section (1) providcs
that Audlors, producels,
performers, r'isual artists and
publishers may forrn a
colle ctive rnanagernent
orgar:.ization to collect,
manage and distdbute
ro),alties and other
retnuneradon accruing to their
members. The new section
(1A) empourers I(ECOBO
nonrrithstanding section (1) to
issue license to one entity to
represent dre r-ights of all
parties within a sectol'.

KECOBO in its discretion
may decide to issue a licer:.se

at peril of existing CIr{Os.
What safeguards have been
put in place to eflsrrfe that
such law is not applied
ar-bitrarily by dre reguiator.

The ptoviso is unrvelcome and is
inimical to KAMP and mcrnbers'
interests,

Sections 46

@) (h) new
subsection

Fowets of ffiCOBO: Tire
Boatd is norv empowered to
exercise po\ver to inspect
CIvIOs at an)' tiure it deerns fit
to do so.

This amounts to tnicro-
mallagement of I(A-I\{P
operadons. KAI,IP should be
left to rnarrage their
operations rvithin dictates of
good corporate gol'ernance,
AGM resolutions and
apptoved policies.

TlTe ptoviso is u.ns,elconre and is
irrimical to I(Ar\IP's ar:d
members' interests. Furthet, thc
Copyright Act has ah'eady

provided for annual audits, tlrus
introduction of inspections at
any rime b),Iienya Copl,rigirt
Board s,ill cripple the proper
functioning of the I(AIVIP .

Approva-l of }{onies Beyond
KECOB O Approved lirnils:
Subsection p). It is an offense
drat attlacts 3 months
irnprisonment and fine not
exceeding fir'e titrres in excess

of the allou,ed amollnt 01:
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5.0 CONCLUSION
Considering rhc above observations, we Kenya Association of Music Producers (KAI\IP)
acknoszledge that the Staturc Law (Adiscdlaneous S,rnendments) Bill, 2022has presented important
and subsantive refoun questions on issues of law that can be addrcssed at a more comprehensive
copytight tefonn Process as opposed to through lrfiscellaneous Amendmarts . Save for the sectjons
that we havc highlightcd and given our iustifications on, wc opinc that the changcs if effected viil be
to the detriment of the inrerests of tight holdem.

Yours faithfully,

Fot arrd on of KAMP:

KARANI
CIIATRIVIAN

KAIIp P,O. Box 51.l.19 - 00200 Oly Squsre, Nairdi Bmalt inf@k$rFor.lG; I Wehite: rwn*amporJre lTei +251 710 309 695, +251 738 6{5 (Nl

borh.
pcctions 46
p) (8) riew
;ubscction

Subsectioo B-Bank
CMOs ate barted against
operating bank accounts
vridrout thc apptoval of
KECOBO. Additionally
KECOBO should have
powers to monitor the
Accounts.

This amounts to micro-
managemeat of I(AiMP's
operations. KAMP should be
Ieftto managc th&
operations within dicates of
good coqporate governance,
AGM resolutions and
apptoved policics.

The.proviso is unryelcomc and is
iaimical to CMOs and members'
intercsts.

*' --- -.9 |IEg e
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REPUBLIC OF KENYA

OIIFICE OF TTIE ATTORNEY-GENERAL
&

DEPARTMENT OF JUSTICB

Our Ref: AC/LDD/19O/1/84
Your Ref. NA/DDC/SC/2O22/OO8

The Clerk of the National Assembly
Clerk's Chamber.s

National Assembly
Par.liament Building
P.O. Box 41842-OO1OO

NAIROBI

(Attn: Mr. Jeremiah Ndombi MBt)

RE:

30th December,2022

DEPARTMENTAL COMMITTEE
CONSIDERATION OF THE
AMENDMENTS) BILL,2022

ON SPORTS

STATUTE tAW
AND CULTURE:

(MIScELLANEOUS

This has reference to your letter dated the 21'r December, 2022 under Ref.
NA/DDC/5C/2022/OO8 requesting our views.on the proposed amendments to the
Copyrygh_t_Ac! (No. 12 of 2001) contained in the Statute Law (Miscellaneous
Amendments) Bill (National Assembly Bill No. 6O of 2022) that was read for the First
Time on the 8rh December,2022.

We have sought the policy guidance of the Ministry of Youth Affairs, Sports and the
Arts. which is responsible for the policy relating to the aforementioned statute and
sh a results of that guidance as and when we receive it

Davies Maundu
Principal Parliamentary Counsel
FOR: ATIO EY.6ENERAL

Copies to: Hon. J.B.N. Muturi EGH
Attorney-6eneral

Mr. Kennedy Ogeto CBS

Solicitor-Ceneral

Sl{El{1.,\ l-lOtlSE, I-1.^RAI\,lBEE AVENUE
P.O. Box40l I2-00 100, NAIROBI, KENYA .TEL: +254 20 22274612,251355107119445555t0732529995

B'l|fl L:-iulq.gdglarvqmcc@kE}ss!.lg \vEBS ITE: wrvrv.attomev-ocncrul.so.ke

DEPARl'iliENl' OT JUS'f ICE
CO-OPERATIVE BANK llOUSE, t'IAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobi-Kcnya TEL: Nairobi 2224029/ 2240337

E-MAIL: lccrl@iusticc.so.kc WEBSITE: rvrvrvjrrsticc.qo.kc

ffimI SO 900 I : 2a0,\ Cqti.lieil



M.N. Nzioka (Mrs.)
Deputy Solicitor-Ceneral
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REPUBLIC OF KENYA

OFFICE OF TI{E ATTORNBY-GEN
&

DEPARTMENT OFJUSTICE

Our Ref: AG/LDD/19O/1/84
Your Ref. NA/DDC/SC/2O22/OO9

The Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O. Box 41842-OO1O0

NAIROBI

(Attn: Mn Jeremiah Ndombi MBS)

30th December,2022

RE DEPARTMENTAL COMMITTEE
CONSIDERATION OF THE
AMENDMENTS) BtL\ 2022

ON SPORTS

STATUTE IAW
AND CULTURE:

(MTScELTANEOUS

This has reference to your lefter dated the 2l't December, 2022 under Ref.

NA/DDC/SC/2022/OO9 requesting our views on the proposed amendments to the
National Museums and Heritage Act (N0. 6 of 2006) contained in the Statute Law

-(ffii-t,e"irr(NationalAssembIyBillNo.60of2o22)thatwas
read for the First Time on the 8'h December, 2022.

We have sought the policy guidance of the Ministry of Tourism, Wildlife and

Heritage, which is responsible for the policy relating to the aforementioned statute

and all the Its of that guidance as and when we receive it.

n Davies Maundu
Principal Parliamentary Counsel

FOR: AfiO EY-6ENERAL

Copies to: Hon. J.B.N. Mutu
Attorney-Ceneral

DIFIECTiSR
rE@Ell.yr=
T_

0 6 JAN 2023

Directorate of Departmental Committees

i--i

Mr. Kennedy Ogeto CBS

5olicitor-Ceneral

I
Iiil!
ItL/

NATIOiVAt
RFCE

ASSH[/TBLY
IVED

04 if,fl 2023

CLERK'S OFFICE
Box 41842, NAIROBI

Sl{ERl.^ llOLISl:, l-lARAh'IBEE AVENUI':
p.O. Boxl0t t2-00lOO, NATROBI. KENYA TEL: +254 202227461n25135510711944555510732529995

. E-MAIL: info.statclarvgfficc@lenvd.ao.kc \.\IEBSITE: ww.agglgy:csugsLsglc -

DEPARTMENT OI: JUSTICE

CO-OpERATIVE BANK l.lOUSE, tlAlLLE SELLASIE AvENUEP.O. Box 56057-00200, Nairobi'Kenya TEL: Nairobi 2224029/ 2240ji7

E-MAIL: lcanl@iusticc.so.ke WEBSITE: mvrv.iusticc.ao.kc

urAsffixISO 900 I : 2lt0E CcrtiJicd
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REPUBLIC OFKENI'A

T'UBI-I C SERI/ICE CAM]{TISSION

L<{orf zg
PSC / LEG/ cEN/ 00 6 I 056 lvoL.xtx / 7 4

Mr. Samuel Njoroge
Clerk of the Nationai Assembly
Pariiament Buildings
NAIITOBI lo J\-q

\ t

16fl' January 2023

t
l(,*

(
RE: INVITATION TO SUBMIT VTEIII oN THE STATUTE

a

(MTSCELLANEOUS AMENDMENTSI BILL (NATIONAL ASSEMBLY BILLS
No. 60 OF 2o22l'

This has reference to your letter dated 2 Lst December 2022

The Commission supports the proposeci amendmenr- which is aimed at extend.ing
the perioci for submitting annual reports trom three to six months.

\-"
(

DR. SrMON K. R.OTICH, CBS
sEcRtr?ARY/CEO
PUBLtrC SERVICE COMMISSION

i; jA;i zf,:r
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Conrnrission House, Har:rutbee Avenue I PO. Box 30095 - 00100, Nairobi Kenya

Telephone: +254 (020) 2223901-5,2227471-5 t. +254-724-253507, +25+-735-800282

Coutact Centre No.: O2O4865000 | Veb: n-s'w.publicservice.go.lie
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KENYA LA\M REFORIU COMMISSION

D/o..
Er;-{'OR

I
! ri JAfi ?t'?3

to[""A Yihant Agency for Responsive Law Reforn"

Ielegrams:'LAWREFORM" NAIBOBI
Tclephonc: Nairobi, +254-20-224 I I 8612241201

Fax: +254-20-2225786
www.info@klrc.go.ke

When rcplying please quote

Ref No. .$.$s{tEf/p_3 _voL.vt (38)

Directorate of De Pa rtnrental

REFORM COMMISSION
PLAZA,

3RD FLOOR
TAIFAROAD

P.O. Box 34999-00100
NAIROBI,KENYA

l3th January,2023
and Date

The Clerk of National Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O Box 41842 -O0100
Nairobi

(A.ttn: Mr. Jeremiah W. Ndombi, M
i}, c

6\'\)'c)-
J;f*- Y-u1

t
\s {'4-

L,(
i --q

\-,tl \

rd, I
u-

D;.;i,' ie;'emiah,

RE: DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE: CONSIDERATIOI.,I OF
THE STATUTE IAUU ISCELIAN EOUS AMEN DMENTS BILL,2A22
-l'he Clerk to the Natlcnal Assembly requested KLRC to review the proposed arnendment to
th;: National Museums and Heritage Act, 2006 (No.6 of 2AOQ in the Statute Larv
(Ivtiscellaneous Arnendments) Bill, 2022 via a letter dated 2l,i December, 2022 and
referetrced as NA/DDC/SC/2O22/OO9. This is in line with the Cornmistion's rrrandate under
sectiorr 5(6)(b) of the Sixth Schedule to the Constitution and section 6 of rhe Kenya Law
Reform Commission Act, No. 19 of 2013.

The National Museums and Heritage Act, 2006 corrsolidates the law on National Museums
and Heritage. lt also provides for the establishment, control, management and
development of national museums and the identification, protection and transmission of
cultural and national heritage. The only amendment proposed is under section 57 (2) of the
Act by deleting the expression "Attorney-General" and substitutlrrg thei"efor the expressiorr
"Director of Public Prosecutions."

'[he said section 57 (2) of the Act states as followsl-

"A heritage warden appointed under subsection (1.) nay with rhe leave of the Attorney-
general be appointed prosecutor for purpose;.of p; ose;uting offences under the Act.

Uncler the Constituticn. the Attorney-6eneral cloes nct hate"State powers of'proi-etutioir
and c.annot therefore gi"ant leave to any officer to prosecute cases on behalf of the Sate.

AL ASSE\/iBLY/^'trtvltl
13 iAll IUi,i

CLEffK'S OFFICE
P 0 Eox 41848, ilAinOBI

o
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We agree with the oroposed an'iendment sirrce it is necessary to harmonize the prcvisions of
the Act rvith those of the Constitution.

Cor,sequently, the proposed amendment is in orcjer because acco:'cing tc Article ISZ t6) ol
the (onstitution the Director of Public Prosecutions (DPP) has -ihe State povreri of
pi"oiecution. Further .urtder Article 157 (9) the DPP may exerrise thp State powers of
prc'.;f.cuti,:n elther in person or bv subordinate cfficers accorclir':g to the Dpp's gereral 'rspecific instructibns. Article 157 (12) also allows parliarndnt to enact tegislation iorrferring
po\^,ers of prosecrltion orr autl-.orities other than the Dpp.

A< alr,rrays, we ivanr to thank you fcrr your continued support and coc.peration.

Youi".s Siircerely,

.,oas\ Dache, l,/rB5
-..i . *.
i_! L_,' r i t 1 i:.L_1.r-f_iZ_
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KEFtrVA T_,AW REF'ORVN C OVf,VgES SHO'N
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tc( e/ /<e'A l4brant Agencyfor Responslve Law Reforn"
'elegrams: "LAWREFORM" NAIROBI
blepbone: Nairobi, +254-20-224U86/224 I Z0 |
ax: +254-20-D25786
nvw.info@klrc.go.kc

"hen 
replying please quote

", *... 51$9/tr'El/.?.: vol.vl (38)
and Date

s

KE}IYA LAW REFORM COMMIS SION
RETNSURANCE PI-AZA

3RD FLOOR
TAIFAROAD

,1L L

L-tL..-C''r..

Qe 
,,-r

l:r.;: ,-. . ...

Li ".. (q.^

. Box 34999-00 I 00
NAIROBI, KEI'TYA

sv 2th January,2023

.............-.....1...... e.20.......... -.

rx\'\2JThe Clerk of National Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O Box 41842 -001O0
Nairobi

--\r- ----

1: JAi'i ;:!!l

ir -'-:: r--.r :1! f:;,r!i
i.,'l'.1".i I I r'i.t':1fl

(Attn: Mr. Jeremiah W. Ndombi, MBS)
/

Dear 1* r-.Q z
a__J \--

,',.1....':

t

RE: INVITATION TO SUBMIT VTEUUS ON THE STATUTE
AMENDMENTS) BILL (NATIONAL ASSEMBLY BTLLS NO.6O OF 2

LAW (MISCELLANEOUS

o22)

We acknowledge with thanks receipt of your letter Ref.No.NA/DDCilLAC/2O22/O1O dated
20th December, 2022 on the above subject.

Enclosed herein please find the Commission's comments on Statute Law (Miscellaneous
Amendmentd Bill (National Assembly Bills No.60 Of 2022) for further action.

As always, we are grateful for your continued support and collaboration
<:-

Yours C\-

ii- ili[H{!:L i o,J[<

lvr_ts

i [ .1,3.il ?{}23

Joash Dache, MBS
Secretary/Chief Executive Officer D

.--. -".---J
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NAr iO]IIAI.. ASSE [\,{BT,Y

RECEIVED
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CLER.K'S OFFICE
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THE KLRC COMMENTS ON THE STATUTE LAW (MTSCELLANEOUS
AMENDMENTS) BILL,2022

I. INTRODUCTION

This memorandum is issued in furtherance of the Kenya Law Reform Commission's
mandate under section 6 of the Kenya Law Reform Commission Act, No, 19 of 2013,
to keep under review all the law and recommend its reform to ensure, among others,
that the law systematically develops in compliance with the values and principles
enshrined in the Constitution and that the law is consistent, harmonized, just, simple,
accessible, modern and cost-effective in application

The Kenya Law Reform Commission (KLRC) is in receipt of a letter from the National
Assembly dated 20 December 2022 (ref: NA/DDC/JLAC/2O22/O1O) seeking its

comments on the Statute Law (Miscellaneous Amendments) Bill, 2022, National
Assembly Bill, No. 5O of 2022. The Bill seeks to "amend various statutes in keeping
with the practice of making minor amendments which do not merit the pubtication of
several separate Bills". The National Assembly has sought KLRC's comments on the Bills

under the purview of the Departmental Committee on Justice and Legal Affairs.

Against this background and pursuant to the KLRC's mandate, KLRC has undeftaken an

analysis of the relevant Bills as set out below.

II. ANALY5IS

1

2

LAW s PROPOSED
AMENDMENT

KLRC COMMENT JUsTIFICATION

The
Judicature Act
(Cap.8)

7(1) Delete the word "thirty"
and substitute therefor
the word "seventy".

No objection to the
proposed
amendment.

lncreasing the number
of judges at the Court
of Appeal will facilitate
speedy delivery of
justice.

This section does not
exist in the Act and is

instead found in the
Court of Appeal
Rules.
KLRC has no
objection to the
amendment of the
Court of Appeal Rules
-ih tha requisite

The proposed
amendment would
align the Rules to
Article 157(6) of the
Constitution which
provides that the
Director of Public
Prosecutions is the one
to exercise State
powers of prosecution.

The Appellate
Jurisdiction
Act (Cap.9)

se(7) Delete the expression
"Attorney-General"
wherever it appears and
substitute therefor the
expression "Director of
Public Prosecutions".



manner and not
through the
amendment of the
Appellate Jurisdiaion
Act.

The Appellate
Jurisdiction
Act (Cap. 9)

73 Delete the expression
"Attorney-6eneral"
wherever it appears and
substitute therefor the
expression "Director of
Public Prosecutions".

This section does not
exist in the Act ahd is
instead found in the
Court of Appeal
Rules.
KLRC has no
objection to the
amendment of the
Rules in the requisite
manner and not
through the
amendment of the
Appel late Jurisdiction
Act.

3

Act

The Vexatious
Proceedings

4 Delete the expression
"Attorney-C,eneral" and

No objection to the
proposed

The
amendment

proposed
would

expression "Director of
Publ ic. Prosecutions".

the157 (5) of
Constitution.

4. Penal
(cap.

The
Code
63)

146 Delete the words "idiots
or imbeciles" wherever
they appear and
substitute therefor the
words "persons with
mental disabilities".

No objection to the
proposed
amendment.

5 The Criminal
Procedure
Code
(Cap.75)

2 Delete the expression
"State Counsel"
appearing in the
definition of the term
"public prosecutor" and
substitute therefor the
expression "Prosecution
Cou*sel".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Rules to
Article 157 of the
Constitution.

The proposed
amendment aligns the
Code with the
constitutional
provisions on persons
with disabilities, tl-, .

Persons with
Disabilities Act (No. l4
of 2OO3) and the
conventions that
Kenya has ratified on
persons with
disabilities.

The proposed
amendment would
align the Code to the
Office of the Director
of Public Prosecutions
Act,2013.

)



(

Delete the definition of
"police officer" and
substitute therefor the
following new
definition-

"police officer" has the
meaning assigned to it
under the National Police
Service Act,2012.

No objection to the
proposed
amendment.

The proposed
amendment would
align the Code to the
National Police Service

Act,2012.

Delete the definition of
"police station" and
substitute therefor the
following new
definition-

"police station" has the
meaning assigned to it
under thb National Police
Service Act,2012.

No objection to the
proposed
amendment.

The proposed
amendment would
align the Code to the
National Police Service
Act,2012.

83 Delete and substitute
therefore the following
new section-

83.(1) The Director of
Public Prosecutions may
order in writing that all
or any of the powers
vested in him by sections
8l and 82, and by Part
Vlll, be vested for the
time being in the
Secretary of Prosecution
Services, the Deputy
Director of Public
Prosecutor, the 5enior
Assistant Director of
Public Prosecutions, the
Senior Principal
Prosecution Counsel,
Senior Prosecution
Counsel and Prosecution
Counsel, and the exercise
of those powers by the
specified officers shall
then operate as if they
had been exercised by
the Director of Public
Prosecutions.

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to the
Office of the Director
of Public Prosecutions
Act,2O13.



(2) The Director of Public
Prosecutions may in
writing revoke an order
made by him under this
section.

e0(3) Delete the words "a
Sunday" and substitute
therefor the words "any
day of the week
including 5unday".

No objection to the
proposed
amendment.

The proposed
amendment ' clarifies
the provision.

123(1) Delete the words "other
than a person accused of
murder, treason, robbery
with violence, atternpted
robbery with violence
and any related offence".

No objection to the
proposed
amendment.

The proposed
amendment aligns the
Code to Article 49(t)
(h) of the Constitutir
which provides that -,,
offences are bailable.

131(2) Delete the
"movable",

word No objection to the
proposed
amendment.

The proposed
amendment widens
the scope of property
that may be attached.
This may, in turn, act
as a deterrent to a
person bound by a

recognizance.

137 Delete the expression
"Attorney-6eneral" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

7 Delete the expression
"Attorney-General" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

B Delete the expression
"Attorney-General" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

6 The
Extradition
(Commonwe
alth)
Countries Act
(Cap.77)

9 Delete the expression
"Attorney-Ceneral" and
substitute - therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
Emendment.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

4
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8.

7

9

IO Delete the expression
"Attorney-6eneral" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to Afticle
157 of the
Constitution.

r0(1).Official
Secrets Act
(Cap. 187) 4e(1)

Deleting the expression
"Attorney-6eneral" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to Article
157 of the
Constitution,

3 lnsert the following
definition in proper
alphabetical sequence-

"photograph" means an
image created by light
falling on a light sensitive
surface, either
photographic film or an
electronic medium and
made visible and
permanent by chemical
treatment or stored
digitally,

No objection to the
proposed
amendment.

The proposed
amendment takes into
account technological
advances in
photography.

7B(1) lnsert the words "or an
electronic and digital
medium" immediately
after the word "film".

No objection to the
proposed
amendment.

The proposed
amendment takes into
account technological
advances in
photography.

The Evidence
Act (Cap. 80)

125
(2)

lnsert the word "a
mentally disordered
person or a lunatic" and
substitute therefor the
words "a person with a

mental disability".

No objection to the
proposed
amendment.

The proposed
amendment aligns the
Act with constitutional
provisions on persons
with disabilities, the
Persons with
Disabilities Act (No.14
of 2OO3) and the
conventions that
Kenya has ratified on
persons with
disabilities.

The Vetting of
Judges and
Magistrates
Act (No. 2 of
2orr)

Delete the expression
"Attorney-General" and
substitute therefor the
expression "Director of
Public Prosecutions".

No objection to the
proposed amendment
save that the citation
of the Act is wrong. lt
should read No. 2 of
201.l and not 2O10

The proposed
amendment would
align the Act to Article
157 of the
Constitution.



No objection to the
spirit of the proposed
amendment to
provide a reasonable
time frame for the
submission of the
annual report.
However, the
proposed amendment
should read
"Parliament" instead
of "National
Assembly" in
accordance with
Article 254(1) of the
Constitution.

The Judicial
Service Act
(No. i of
2O11)

38 lnsert the following new
subsection immediately
after subsection (1)-

(f A) The Commission
shall submit the annual
report to 'the 

President
and the National
Assembly within six
months after the end of
the year to which it
relates.

the
Consider
standardizi

ensureSThis
consi

provision for all
constitutional
commissions and

dent offices

legislation.

11. lndependent
Electoral and
Boundaries
Commission
Act (No. 9 of
2O11)

24(1) Delete the word "three"
and substitute therefor
the word "six".

No objection to the
proposed
amendment.

12 The Kenya
National
Commission
on Human
Rights Act,
(No. 14 of
2011)

Insert the following new
subsection immediately
after subsection (l)-

(1A) The Commission
shall submit the annual
report in subsection (1) to
the President and the
National Assembly
within six months after
the end of the year to
which it relates.

No objection to the
spirit of the proposed
amendment to
provide a reasonable
time frame for the
submission of the
annual report.
However, the
proposed amendment
should read
"Parliament" instead
of "National
Assembly" in
accordance with
Article -254(1) of the
Constitution.

The proposed
amendnlent
contravenes Article
254(1) which requires
constitutional
commissions and
independent offices to
submit a report to the
President and to
Parliament.

The proposed
amendment
contravenes Article
254(1) of the
Constitution which
requires constitutional
commiisions and
independent offices to
submit a repoft to the
President and to
Parliament.
ln addition, the
proposed amendment
contravenes section
38(4) of the iudici ,
Service Act whic..
requires the report to
be tabled before the
two Houses of
Parliament.

Three months is too
short a period to file
the annual report in
view of the magnitude
of work involved.

6
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Consider
standardizing the
provision for all
constitutional
commissions and
independent offices.

Thi s ensures uniformity
ln legislation,

Ethics and
Anti-
Corruption
Commission
Act (No. 22 of
201r)

27(2) Delete the word "three"
and substitute therefor
the word "six".

No objection to the
proposed
amendment.

Three months is too
short a period to file
the annual report in
view of the magnitude
of work involved.

25ll

37(6)

62(s)

Deleting the expression
"Attorney-6eneral" and
substituting therefore the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendments.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

No objection to the
proposed
amendment.
However, consider
including the
expression "public
officer" in subsection
(6A) as has been
proposed in
subsection (68).

This offence should
apply to both State
and public officers.
ln addition, the
proposed amendment
is in line with the Court
of Appeal decision [n
the case of Moses
Kasaine Lenolkulal vs
Republic, Criminal
Appeal No. 1O9 of
2019.

62(6) (6A) Notwithstanding
the provisions of any
other law, where a state
officer is under
investigation for, or has
been charged with
corruption or economic
crime, the Commission
may, by an ex parte
application in the High
Court, seek for an order
barring the officer from
accessing hls or her office
or exercising the powers
of that office including
participating in decision
making, voting and
supervising staff.

(68) The provisions of
subsection (6A) shall
apply where the
Commission upon
preliminary
investigations has

established grounds to
reasonably suspect that
the public or state officer
is likely to-

conceal,
,oF

alter,
remove

(a)

dest

Anti-
Corruption
and Economic
Crimes Act
(No. 3 of
20O3)

I

7



records, documents or
other evidence;

(b) intimidate, threaten
or otherwise interfere
with witnesses; or

(c) interfere
investigations in
other manner.

with
any

15. Sexual

Offences Act
(No. 3 of
20O6)

40 Deleting the expression
"Attorney-Ceneral" and
substituting therefore the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

16. lnternational
Crimes Act
(No. 16 of
2O0B)

Deleting the expression
"Attorney-General" and
substituting therefore the
expression "Director of
Public Prosecutions".

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

17 Leadership
and lntegrity
Act, 2012
(No. 19 of
2O12)

12A. New subsections to
mandate the EACC vet all
the shortlisted
candidates.

Considering the
number of requests
that the EACC may
receive form the
various public entities,
it would be prudent
for the Commission to
be mandated to vet
only those who are
considered for
appointment, that is,
those who have
undergone the
interview process.

The Kenya
Law Reform
Comrnission
Act (No. 19 of
2O13)

Although the
National Assembly's
letter dated 20
December 2022 (ref:
NA/DDC/JLAC/2022/
010) and the
Memorandum to the
Public indicates that
the Statute Law
(Miscellaneous
Amendment) Bill,
2022, seeks to amend
the Kenya Law
Reform Commission

The proposed
amendment would
align the Act to Article
157 of the
Constitution.

This would save the
EACC time and
money.

fi

t'

8



1.

:'

;..

Act to provide for
clarifications on the
attendance of the ex
officiomembers at the
Commission meeting,
the Bill does not
contain any proposed
amendments.
Further, the Kenya
Law Reform
Commission Act is

erroneously . cited as

Act, No. 35 of 2013
instead of No. 19 of
2013.

I Delete the expression
"Bribery Act" and
substitute
Act".

"Anti-Bribery

No objection to the
proposed
amendment.

The proposed
amendment describes
what the Act is about
and avoids any
misrepresentation.

libery Act
[o. 47 of
)15)

5 Delete the word "\Arho"
and substitute therefore
the word "if the person
offering, promising or
giving knows".

The word "who"
appears in both
subsection (l) and (2),
hence there is need
for clarity on where
Jhe phrase "if the
person offering,
promising or giving
knows" is to be
inserted.

Thls will darify the
provision.

9
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REyIEW OF THE COPYRIGHT (AMENDMFNT)BILL,2022

I. INTRODUCTION

The Bill proposes to amend the Copyright Act, 2O01 to make provisions for the

equitable remuneration of performers and produces of sound recordings and expand

the responsibilities of collective management organisations towards the authors and

performers. lt is also proposes to bring collective management organisations under
regulation by the Board in order to enhance their efficiency.

II. SPECIFIC COMMENTS

I
Tt

PROVISION I5SUE PROPOSAL

3OAA. 0) Where a

sound recording is

published commercial
purposes. or a

reproduction of such

phonograms is used

directly for
broadcasting or other
communication to the

public, or is publicly
performed, a single

equitable remuneration
for the performer or
performers and the

produier of the sound

recording shall be paid

by the user to the
producer.

It is not clear what is meant

by "published for
commercial purpgses" or
"used directly for
broadcasting or other
communication to the

public."

2. The paragraph only
mentions the payment of
equitable remuneration to
the performer or
performers and the

producer of the sound

recording. lt is not clear if
this applies to other types

of creators or rightsholders,

such as songwriters or
composerS.

The expression
"commercial purposes"

could be defined more
clearly to avoid confusion

It would be helpful to
specify the rights and

obligations of these other
parties in order to ensure

that all relevant creators are

fairly compensated' for the
use of their works.

3OAA.

otherwise
between

(2) Unless

agreed

performers
the

and the

1, As earlier stated, a

potential issue*with the

paragraph is it only
specifies that half of the

It would be helpful to
specify the rights and

obligations of these other
parties in order to ensure



producer, half of the

amount received by the
producer under

subsection (1) shall be

paid by the producer to
the performer or
performers.

that all relevant creators are

fairly compensated for the

use of their works.

Delete the paragraph and

delegate the matter of
percentage to be handled

under subsidiary legislation

Q

amount received by the

producer should be paid to
the performer or
performers. lt is not clear if
this applies to other types

of creators or rightsholders,

such as songwriters or
comPosers.

2. The rate of,fOolo is on very
high end and not backed

by industry practice.

On our independent
research, we have

identified the percentage

of royalties paid by a

producer to a performer or
performers vary depending
on the specific industry and

the terms of the individual
contract. ln general, the
percentage paid can range

from as low as 5o/o to as

high as 5Oo/o or more.

ln the music industry, for
example, the standard

royalty rate for recorded

music is around 1O-15o/o of
the retail price of the album
for the performer.

However, some

performers, especially

established ones, may

negotiate higher royalty
rates.

ln the film and television

industry, actors typically
receive a percentage of the

film's or show's profits,

known as a "backend" or
"residual" payment. The

percentage can - vary
widely, depending on the

2



acror's level of fame and

experience, and the success

of the project.

ln the book publishing
industry. authors usually

receive a royalty
percentage of around 15-

25o/o of the net price of the
book.

ln all of these industries.

the percentage paid can

also be influenced by
factors such as the type of
contract, the format of the
release and the distribution
channels used. lt's

important to note that,
these are general

information and the
specific percentage can

the agreement between the
parties involved.

It is therefore not advisable
to have this percentage in a

statute and should be left
for subsidiary legislation.

3OAA. (3) A performer
shall have the
unwaivable and

untransferable rights to
receive equitable
remuneration or
royalties in respect of
any broadcast,
communication to the
public, rental or making
available to the public
of- ,hF gerformance
fixed in an audiovisual

ln the context of copyright
law, "unwaivable and
untransferable rights" refer to
certain rights that are granted

to creators of copyrighted
works, such as the right to be

credited for their creations or
the right to object to certain
user of their works. These

rights are typically considered

to be fundamental to the

.protection of creators' i nterests

and cannot be waived or
transferred to someone else.

Delete the words "have the

unwaivable and

untransferable"

t'-.

3



Iixation to be managed

through the relevant
However, other rights, such as

to receive payment can be

assigned through contract or
agreement or acts of the law
(such a5 succession). This
paragraph is therefore legally
incorrect.

s.45(1)

No person or
association of persons

shall commence or
carry on the business as

a collective
managements

organization unless

registered as such by the
Board and granted

crperating license.

This provision imposes huge

cost for the CMOs by having a
regulatory measure of both
registration and licensing.

Having both registration and
licensing requirements in a

procedure like this is excessive

bureaucracy, as it could create

additional administrative
burdens and costs for CMOs.

Additionally, the statement
implies that the Board has

discretion over who can and
cannot pafticipate in the
business of collective
management. which could
Iead to potential abuse of
power, lack of transparency

and arbitrariness. This is

equally unconstitutional as it.
curtails the rights of association

as was stipulated in in the case

of Mercy Munee Kingoo &
Anor v. Safaricom Limited &.

Anor [unreported]

Lastly having both the word
"person or association" is

repetitive.

Redraft in positive language

as follows:

"A person seeking to carry

on the business as a

collective management

organization may register as

such with the Board."

s.46(13)
"Application to the
Board in the prescribed

manner for an

operating licence"

We refer

observation.
requirement
registration

the above
Having

of both
and- opdratffi'g

the condition of
the operating

Delete

having

license.

4



license is

bureaucrary

unces5ary

Delete the wordt "aleast

four persons who hold
professional qualifications

recognized"

1A) ln addition to the
members provided for
under subsection (l)
there shall be coopted
into the board of
directors of a collective
management

organization at least

four persons

who hold professional

qualifications

recognized by a

professional body
established under the
relevant law.

The requirement that at least

four persons who hold
professional qualifications

recognized by a professional

body established under the

relevant law must be co-opted

into the board of directors of a
collective management

organization could be seen as

discriminatory against

individuals who do not hold

such qualifications.

This could be seen as a form of
discrimination on the basis of
education or profession,

ln addition, the requirement of
professional qualifications

recognized by a specific

professional body established

under the relevant law could

be seen as a form of restriction

and may limit the ability of
other professional bodies or
individuals to participate in the

management of collective

management organizations.

Furthermore, we note the

requirement for professional

qualifications is unnecessary

for fulfilling the role of a board

member and could be seen as

a form of unnecessary

bureaucrary.

(6) A Person who has

been convicted of an

offence under this Act
oi'?ny law relating to
the management of any
comPany or

This paragraph could be seen

as a form of discrimination on

the basis of criminal record.

This statement is a form of
blanket ban on individuals

who have been convicted of

Delete the paragraph

tt
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organization or of a

felony shall not be

eligible to hold office as

a direc[or or to be

employed as a member
of the staff of a

collective management
organization.

certain offences without taking
into consideration the nature
of the offence, the length of
time since the conviction and
the relevance of the offence to
the position in question.

It could also be argued that the
statement is overly broad and
may include minor offences
that are not relevant to the
position in question.
Furthermore, it could also be

argued that the statement does
not take into account the
possibility of rehabilitation
and that it could be seen as a
form of punishment after the
completion of the sentence.

(7) Where a person

who is a member of the
board of a collective
management
organization or a

member of its staff is

charged with an offence
under this Act or any
other law relating to
the management of any
company or
organization or of a

felony such person shall

step aside from his or
her position
until the matter is heard
and determined.

The paragraph specifies fhat a
person who is charged with an

offence under this Act or any
other law relating to the
management of any company
or organization, or with a

felony, must "step aside" from
their position until the matter
is heard and determined.

However. it is not clear what
is meant by "step aside" and
how this requirement' should
be implemented.

"Step aside" is a popular
literature term for
"suspension" in Kenyan public
service and should not be

construed to have a legal

import.

Delete the paragraph

(8) A person to whom

subsection (7) applies

shall during the hearing

This paragraph could be seen

as a f6rrh of - discrimin-ation

against individuals who are

Delete the paragraph for
the matter to be handled

6



of the case be entitled
to receive half of his or
her basic pay and if
acquitted of the offence

shall be paid the
outstanding amount.

and may with the

con€urrence of the
members of the

organization be

reinstated to his or her

respective position in

the Board.

accused of an offence but not
yet convicted, as it implies that

they are guilty until proven

innocent.

This could be seen as a

violation of the princiPle of
presumption of innocence.

which is a fundamental

principle of criminal law.

Additionally, the statement

also provides for the possibilitY

of reinstatement to the

position in the Board with the

concurrence of the members of
the organization. This could be

seen as a violation of the

principle of impartialitY, as it

implies that the members of
the organization may be

influenced by personal bias or

prejudice in making their

decision.

Furthermore, it could also be

argued that the statement does

not take into account the

possibility that the individual

may not be able to return to

their position even if theY are

acquitted of the offence, due

to the stigma associated with

being accused of an offence.

It would also be advisable to

consider {!e possibility that the_

individual rRaY not be able to

return to their Position even if
they are acquitted of the

offence.

through the Constitutions

of CMOs.

s.46 E (7) Any member

or director of a

collective management.

organization who
approves accounts

The issue with the above

statement is that it maY be seen

as a form of strict liabilitY,

which is a legal concept where

an individualcan be held liable

Restructure the ParagraPh
to insert the element of
ment reawith words such a5.

"knowingly or with intent"

7
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beyond the limits
directed by the Board

commits an offence and
shall on conviction be

liable to a fine not
exceeding
five times the amount
in excess of the allowed
amount or
imprisonment for a

term not exceeding

three months or to
both.

to make it an enforceable

penal provision.

for an- offence regardless of
whether they had intent or
knowledge of committing the

offence.

It does not take into account

the intent or knowledge of the
individual in approving the

accounts beyond the limits

directed by the Boai'd.

This could be seen as a

violation of the principle of
mens rea (guilty mind) which
is a principle that states that an

individual must have had

intent or knowledge of
committing an offence in

order to be held liable for it.
Additionally, the statement

also provides for the possibility

of a fine of five times the
amount in excess of the

allowed amount or
imprisonment; which could be

seen as a severe punishment

and may not be proportionate
to the offence.

8
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REVIEW OF TEm COPYRIGIIT (AMENDMENT) BU,L, 2A22

I. INTRODUCTION

The Bill ProPoses to amend the Copyright Act, 2OOl to make provisions for the
equitable remuneration of performers and produces of sound recordings and expand
the responsibilities of collective management organisations towards the authors and
performers. lt is also proposes to bring collective management organisations under
regulation by the Board in order to enhance their efficienry.

II. SPECIFIC COMMENTS

PROVISION ISSUE PROPOSAL

3OAA. (1) \rVhere a

sound recording is

published commercial

PurPoses, or a

reproduction of such

phonograms is used

directly for
broadcasting or other
communication to the
public, or is publicly
performed, a single

equitable remuneration
for the performer or
performers .. and... the,
producer of the sound
recording shall be paid
by the user to the
producer.

1. lt is not clear what is meant
by "published for
commercial purposes" or
"used directly for
broadcasting or other
communication to the
public."

2. The paragraph only
mentions the payment of
equitable remuneration to
the performer or
performers and the

- producer, , o.f.r .-the sourlp

recording. lt is not clear if
this applies to other types

of creators or rightsholders,

such as songwriters or
comPoSers.

It would be helpful to
specify the rights and
obligations of these other

The expression
"commercial purposes"

could be defined more
clearly to avoid confusion

parties in order to ensure

that all relevant creators are

,fair"ly- compensated for the
use of their works-

3OAA.

otherwise
tJEtwe.en

(2) Unless

agreed

performers
: the

and the

As earlier stated. a

potential issue with the
paragraph is it only
specifies that half of the

It would be helpful to
specify the rights and
o6ligations of these other
parties in order to ensure

:.]il
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that all relevant creators are

fairly compensated for the
use of their works.

Delete the paragraph and
delegate the matter of
percentage to ,be handled

under subsidiary legislation

producer, half of the
amount received by the
producer under
subsection (1) shall be
paid by the producer to
the performer or
performers.

amount received by the
producer should be paid to
the performer or
performers. lt is not clear if
this applies to other types
of creators or rightsholders,

such as songwriters or
composers.

'The 
rate of 5Odlo is 6nvery

high end and not backed
by industry practice.

On our independent
research, we have

identified the percentage

of royalties paid by a

producer to a performer or
performers vary depending
on the specific industry and
the terms of the individual
contract. ln general, the
percentage paid can range

from as low as 5olo to as

high as 5Oo/o or more.

ln the music industry, for
example, the standard
royalty rate for recorded
music is around 1O-15o/o of
the retail price of the album
for the performer.
However, some

performers, especially

established ones, may
negotiate higher royalty
rates. i '

ln the film and television
industry, actors typically
receirre a percentage of the
film's or show's profits,

known as a "backend" or
"residual" payment. The

-- rpercentage can vary
widely, depending on the

2.

2
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actor's level of fame and

experience, and the success

of the project.

ln the book publishing

industry, authors usually
receive a royalty
percentage of around 15-

25o/o of the net price of the'6ok.

ln all of these industries,

the percentage paid can

also be influenced by
factors such as the type of
contract, the format of the

release and the distribution
channels used. lt's

important to note that,
these are general

information and the
specific percentage can

vary greatly, depending on
the agreement between the
parties involved.

It is therefore not advisable

to have this percentage in a

statute and should be left
for subsidiary legislation.

Delete the words "have the
unwaivable and
untransferable"

3OAA. (3) A performer
shall have the
unwaivable and

untransferable rights to
receive. equitable
remuneration or
royalties in respect of
any broadcast,

communication to the
public, rental or making

available to the public

of his performance

fix'bd in an audiovisual

ln the context of copyright
law, "unwaivable and

untransferable rights" refer to
certain rights that are granted

to creators of copy.rig6.tbd

works, such as the right to be

credited for their creations or
the right to object to ceftain

uses of their works. These

rights are typically considered

to be fundamental to the

protection of creators' interests

and cannot be waived- or
transferred to someone else.

c

a
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v

fixation to be managed

through the relevant
However, other rights, such as

to receive payment can be

assigned through contract or
agreement or acts of the law
(such as succession). This
paragraph is therefore legally
incorrect.

s.46(1)

No person ,or
association of persons

shall commence or
carry on the business as

a collective
managements

organization unless

registered as such by the
Board and granted
operating license.

This provision imposes huge

cost for the CMOs by having a
regulatory measure of both
registration and licensing.

Having both registration and
licensing requirements in a

procedure like this is excessive

bureaucracy, as it could create

additional administrative
burdens and costs for CMOs.

Additionally, the statement
implies that the Board has

discretion over who can and
cannot pafticipate in the
business of collective
management. which could
lead to potential abuse of
power, lack of transparency

and arbitrariness. This is

equally unconstitutional as it
curtails the rights of association

as was stipulated in in the case

of Mercy Munee Kingoo &.

Anor v. Safaricom Limited &,

Anor Iunreported]

Lastly having both the word
"person or association" is

repetitive.

Redraft in positive language

as follows:

"A person seeking to carry
on the business as a

collective management

organization may register as

such with the Board."

s.46(13)
"Application to the
Board in the prescribed

nner for '' -. an

operating licence"

We refer the above

observation. Having
requirement of both
registration and operating

the condition of
the operating

Delete

having
license.

4



license is

bureaucracy

unces5ary

1A) ln addition to the
members provided for
under subsection (1)

there shall be coopted
into the board of
directors of a collective
management

orgahization at. Ieast

four persons

who hold professional

qualifications

recognized by a

professional body
established under the
relevant law.

The requirement that at least

four persons who hold
professional qualifications

recognized by a professional

body established under the
relevant law must be co-opted
into the,board of directors of a
collective management
organization could be seen as

discriminatory against

individuals who do not hold
such qualifications.

This could be seen as a form of
discrimination on the basis of
education or profession,

ln addition, the requirement of
professional qualifications
recognized by a specific
professional body established

under the relevant law could
be seen as a form of restriction
and may limit the ability of
other professional bodies or
individuals to participate in the
management of collective
ma nagement organizations.

Furthermore. we note the
requirement for professional

qualifications is unnecessary

for fulfilling the role of a board
member and could be seen as

a form of unnecessary

bureaucrary.

Delete the words "aleast

four persons who hold
professional qualifications

recognized"

This paragraph could be seen

as a form of discrimination on

the basis of criminal record.

This statement is a form of
blanket ban-- on - individuals
who have been convicted of

Delete the paragraph(6) A person who has

been convicted of an

offence under this Act
or any law relating to
the maha-gemeht--of a nf
company or

5



organization or of a

felony shall not be

eligible to hold office as

a director or to be

employed as a member
of the staff of a

collective management
organization.

ceftain offences without taking
into consideration the nature
of the offence, the length of
time since the conviction and
the relevance of the offence to
the position in question.

It could also be argued that the
statement is overly broad and
may include minor ,offences

that are not relevant to the
position in question.
Furthermore, it could also be
argued that the statement does

not take into account the
possibility of rehabilitation
and that it could be seen as a
form of punishment after the
completion of the sentence.

(7) Where a person

who ii a member of the
board of a collective
management
organization or a

member of its staff is

charged with an offence
under this Act or any
other law relating to
the management of any
comPany or
organization or of a

felony such person shall

step aside from his or
her position

the matter is heard
and determined.

The paragraph specifies that a

person who is charged with an
offence under this Act or any
other law relating to the
management of any company
or organization, or with a

felony, must "step aside" from
their position until the matter
is heard and determined.

However, it is not clear what
is meant by "step aside" and
how this requirement should
be implemented.

"Step aside" is a popular
literature term for
"suspension" in Kenyan public
service and should not be

construed to have a legal

import.

(8) A person to whom

suEection' (7) applies

shall during the hearing

This paragraph could be seen

a form "of disctimihation-
against individuals who are

Delete the paragraph for
the matter- to be-handled

6





of the case be entitled
to receive half of his or
her basic pay and if
acquitted of the offence
shall be paid the
outstanding amount,
and may with the
concurrence of the
members of the
organization be
reinstated to his or her.
respect-ir7e position in
the Board.

accused of an offence but not
yet convicted, as it implies that
they are guilty until proven
innocent.

This could be reen as a

violation of the principle of
presumption of innocence,
which is a fundamental
principle of criminal law. L'

Additionally, the statement
also provides for the possibility
of reinstatement to the
position in the Board with the
concurrence of the members of
the organization. This could be

seen as a violation of the
principle of impartiality, as it
implies that the members of
the organization may be

influenced by personal bias or
prejudice in making their
decision.

Furthermore, it could also be

argued that the statement does
not take into account the
possibility that the individual
may not be able to return to
their position even if they are

acquitted of the offence, due
to the stigma associated with
being accused of an offence.

It would also be advisable to
consider the possibility that the
individual may not be able to
return to their position even if
they are acquitted of the
offence.

through the Constitutions

of CMOs.

;'$;ii

s.46 E (7) Any member
or director of a

collective management
organization who
approves accounts

The issue with the above
statement is that it may be seen

as a form of strict Iiability,
which is a legal concept where
an individual can be held liable

Restructure the paragraph

to insert the element of
mens rea with words such as
..1"knowingly or with intent"

7
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fi.^r
t' beyond the limits

directed by the Board
commits an offence and
shall on conviction be
liable to a fine not
exceeding
five times the amount
in excess of the allowed
amolnt or
imprisonment for a

term not exceeding
three. months or to
both.

an offence regardless of
whether they had intent or
knowledge of committing the
offence.

It does not take into account
the intent or knowledge of the
individual in approving the
accounts beyond the limits
directed by the Board.
This could be seen as a

violation of the principle of
mens rea (guilty mind) which
is a principle that states that an
individuat must have had
intent or knowledge of
committing an offence in
order to be held liable for it.

lly, the statement
also provides for the possibility
of a fine of five times the

--in bxcess of--thE
allowed amount or
imprisonment, which could be
seen as a severe punishment
and may not be proportionate
to the offence.

for to make it an enforceable
penal provision.

-:..
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