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1. OBJECTMS OF THE MEMORANDUM

'l'irc objectives o[ this ll'Iernorandr.rln are to:

i. Ilforrn Parliarnent on the flnalisation oI the CONIESA-EAC-SADC Tripartite Free

Tracle Agreernent (T'FT'A);

Infonn Parliarnent of the approval of 'I'FTA b)' cabinet ou 27'r' Nfarch' 2018 for

ratification; and

iii. Seek Parlarncnt's ratiflcation of the TFf'r\ to facilitate the entry into force once

the minirnum number recluired (1-[ Instrurnents of ratification) for ratifications is

reached, to cnable I(enva exploit the opporrunides in the nerv libera[sed TFTA

rnarket;

2. BACKGROUND

11.

lll.

The TFIA process begun when the first CONIESA-EAC-SADC Triparrite Summit

of Heads of State anci Goverrlrtent in its meeting iteld on 22"'t October 2008 in

Uganda directed that N{ernberfl'artner States of the three Regional Economic

Communities (RECs) i.e. CON{ESA, EAC, and SADC establish a Triparrite Free

T'rade Area (TFTA);

The official launch for negotiarion for establishing the Tripartite FTA took place

during the second Tripartite Summit held on l2th June 2011 in (Santon Ciry),

Johannesburg, rvhere rweltqr three (23) Heads of State and Government, including

I(en1,a, comrnitted themseives to the process througir signing the declaration

launching the'fFTA negotiations;

The IIrIA comprises of all the rwenqlseven (27) countfies of COMESA, EAC

and SADC. 'I'rvenq,-6y6 (22) of these countries are alreadl, particiPating in their

respecrive Free Trade Areas, tl'rerefore forming a critical mass necessary to establish

the Triparrite IrTA. The Triparure regron has a combined population of over 625

rnllion people and a combined GDP in excess of US$ 1.3 trillion. This constirutes

trrofe than half o[ the Aflrican Union (AU) in terms o[ rnembership, and

contributes over 589/o ro GDP of the region and 57o/o of the total population of the

African Union. The establishment of the '1-ripartite FTA rvould build upon and

consolidate the inclividual RECs lcvel of integration (r.vhile maintaining the

acquis/status quo);

I'he 'I"ripartite IrT'A is arrchorcd on three pillars, namell,; N{arket Integration;

Infrastructr.rre Developrnent, ancl Industrial Developrnent, together rvith the

Nlovement oi Business l)ersons rvhich Sumrmt directed it be fast-tracked under a

separare arrarl€lement to faci[tate rn()\'elnent o[ businesspersons rvith tlre goods.

Negotiations on all the pillars are bcins clone concurretttll'.
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3. OBJECTIVES OF THE TFTA

The rnain obiectives o[ the 'fripartite FTA are to increase intra-regional trade

through establishing of a larger market, r.,rth a single economic space and to

address the challenges of multiple memberships by harmonizing rules and

policies such as health and tecl-rnical standards, rules of origin and customs, trade

facilitation, and transit trade issues, with long-term goals of moving to other

decper levels of integration.

It is further envisaged that with the expanded rnarket the TFTA would result in

er-rhanced FDis as rvell as intra-regional investment florvs into the region'
11.

1.

4. THE NEGOTIATION PROCESS

The negotiation process rvas guided b\,clear pdnciples that sought to maintain co-

existence of rhe alreadl, existing framer.vorks and being seusitive to the varied levels

of economic deveiopment of the Tripartite N'Iernber States;

The negotiatior-rs maintained an institutional framework/structure, to ensure

eificiency, effectiveness and checks with a view to achieving the intended obiective

o[ the TFTA. These framervork includes Tripartite Surnmiu Tripartite Council of
N{inisrers, Tripartite Sectoral Nlinisterial Committee (TSN{C), 'Iripartite Committee

o[ Senior Officials (TCSO) and Tripartite Trade Negotiation Forum (TTNF);

Negotiations were structured to take place in nvo phases. Phase 1 includes

negotiations ol1 the follow,rrlg ;\nnexes whicli forms an integral part of the TFTA

Agreement:- Tariff liberalization ffariff Offers), Rules of Origin, Customs

Cooperation; 'Irade Facilitation and Transit Trade, Sanitary and Ph1'to-sanitary

N{easures, Technical Barriers to Trade, Tariff and Non-Tariff Barriers,

(SPS/TBT/NTB), Trade Remedies and Dispute Settlernent, and Framework

Agreernent on Nlovetnent of Business Persons;

Negotiations on Phase II of the TfrTA covering; Trade in Services; and Trade

Related issues' such as; Intellecrual Propertl' fughts, competition Policy'

Investments, and T'rade Development and Competitiveness, among others, will be

ur-rdertaken as soon as the few outstanding issues of Phase I are concluded within a

flerv rnonths.

5. MODALITIES FOR TARIFF LIBERALISATION

T[le Council of N'Iinisters agreed to libetalise taritf irnmediately upon entry into

fr>rce of the TIrI'A berrveen (r0oz'o-850/,r of the total tarifi lines and the remaining

1,50/o for tirrther ncsotiarions. ['Iorvo,er, courltries or regions could liberalise

immccliately bevond 85'lt dependins on their interests in the targeted tnarket, but

strbjcct ro rcciprocal comrrritments. Nlernl>cr Statcs that are alrcaclt' in II'I'A urll

r"rot ncsotiatc l>r,rt sirnltlv cons<>liclare their lcvcl oI libcralisati<ln.

1ll.

1\'

l.

3



u.

111.

LIAC is negotiatins the TFTA as a bloc' EAC has alreadl' finalisecl tariff offers for

liberalisation for the Countries that the1, 
^re 

not in ar: IrI'r\ with, namellr; Angola,

Eritrea, Ethiopia, N{ozambique and the Sr\CU Group (Rots'uvana, Namibia,

Lesotho, Sourth Atiica and Swaziland). F)AC and SACU tariff offers negotiations

are in the final stages o[ conclusion after several rounds of tariff

offers/liberalisation negotiations;

The third Triparrite Surnmit held on 10tl'r June, 2015 in Sharrn el Slieikh, Eg1pt

launched thc 'fF"l'A iollowing the conclusion of negotiailons of the rnain TFTA

Iegal instrurrrents. During the launch, His Excellency 1[. Deputy President,

\\'illiarn S. Ituto, and f-lead of Iienyan Delegauon expressed I(enya's interest to

irost the Secretariat tbr the'fripartite FTA;

The main annexes that were outstanding at the time of the launch of the TFTA

have been Frnalised and adopted by Triparute Council of Ministers during the last

meeting held inJul1,2017, in I(ampala, Uganda;

PROGRESS OF RATIFICATIONS HITHERTO

'l'o date, twenq-rvo out of the t,ventv-seven Member/Partner States have signed

the TFTA, wirh the larest ones being lvladagascar, South Africa and Nlauritius.

The TFTA will enter into force once fourteen (1-l), (50% +1) Ivlember States have

ratified the r\greernent and deposit the instruments of ratification rvith the

depositarv.

f'he Arab Republic of Eglpt and the Republic of Uganda are the only countries

that har-e ratified the Agreement. Florvever, EAC Partner States had committed

to lead the rvat'in ratif ing the TFI'A by end of last year. A similar cornmitment

has been taken b1' the EAC to fast-track the ratification.

7. JUSTIFICATION FOR KEII{YA TO RAITIFY THE AfCFTA

Currently, intra-African trade is so lorv (about l2o/o) as compared to the intra- trade

in EU and Asia, rvhich stands at over 609/o and 4004 respectivel),. The current trading

blocs rvhich all-African countries belong to, has not helped improve the intra-African

trade.

T'his is attributed ro a number o[ factors such as belonging to tnore than one REC

hence conflicting trade regirnes; technical and health standards and; high tariffs for

non-members of same REC, cornplex customs procedures and rules of origin and

transit trade issues, weak industrial base within the TFI'r\ complicated further by

structural infrastructure, ir-rcluding air and road connectivity challenges.

I{cstrictive firovemcnr of br-rsiness persons reqttiretneuts has contributed to low intra-

rcqional rrade. Ir rvas witir this backsrouncl that thc Surnn-rit clecidcd t<> fortn the
'l'llf.\ with thc ain-r r>iboosting intra -rcsir>t.tal traclc.

1\r
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i(enya iras been trading with Africa as mucir as it has been trading rvith the rest of

tlre 'uvorld. I(etrya's exPorts to r\frica have ranged betr.veen 11'o/o to 45o/o in the last

clecade and irave been tnostlt, to EAC and CON{ESA Nfarkets. With the

irnplernentation o[ the A[CFTT\, Iienya will be able to access the Southern Africa

(SADC) on a durt' free basis. This will greatl)'boost I(enya's exports'

Under the big 1 Agenda of the go\rernrnent, the share of rnanufacturing to GDP is to

be raised frotrr current level of 9o/o to 1.5o/o by 2022. The TFI'.\ will be very

important for the teaiization of this goal since majoriq' of I(enya's exports to Africa

are mauufactured goods.

Given t[e critical importance of the TFTA and its potential to contribute to I(enya's

deveiopment aspirarions, it is our recommendation that Kenya Patliament ratifies

the Agreement Establishing the AfCFTA.

8. CONSTITUTIONAL IMPLICATIONS

The ratification of the 'IFTA does not enr,isage amendments to the consdrution of
I(enya.

9. EXPECTED BENEFITS OF THE AGREEMENT

The benefits I(eny,a srands to gain once the TIITA enters into florce after the ratification

by thc required numbers are:-

i. \X/ider and expanded rnarliet, frorn Cape to Cairo, for both manufacrured and

primary' proclucts with a single economic space rvith a population of over 625 million

people and a combined GDP of over $ 1.3 trillion.l'he expanded market is a sure

wa1, sf enhancing intra-regional trade, rvhich now stands at about 12%. SACU for

igstance has offered to open market for EAC products on preferential terrns, that

includes I(enva export products such as fruits, tea, coffee, sPices, \'egetables, flowers,

and a number of rnanuthctured ptoducts;

The large inyesrrnent area created by the establishment of TFI'A, iucreases I(enya

investrnent competi\reness as it enhances deterrninants for attracring FDI, I(enya

beine the srraregic hub for Atiica. T'ripartite promotes Cross Bordel Investment

(CBD. This rinll increase- I(en1,a entreprelreurs' potential to invest across Africa.

This will further increase business and investmenr opPorrunities for the marginalised

inclu<1i6g creation o[ ernplol,mellt for wolncn and 1'outh in addition to enhanced

backrvard and fl<;rrvard linkages;

Policies strcfi as thc ruies <lI oriein, cllstol-ns cooPeratiotr and transit facilitations,

technical ancl Icaltht' srandarcls havc beetr harmouisec'l in the negotiatiot-rs and hencc

rvill fhcilitate ltnd casc thc ln()\'clnetlt <;i tr<>ocls lncl br-rsiness Pcrs()tls' 
'l'his will

thcrct<>rc boosr ilttra-rc.qi<>nal 11'2{s:, zls Iacl< oi harrnrttrisati<tn has l>ecn thc tnajor
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source o[ Non-Tariff Barriets $rlTBs). This wiil enhance I(en1,2'5 exports into the

rcEion;

1V It is expected that challenges oi multiple memberships to different RECs rvhich has

been addressed througlir hamronisation of the trade regimes in the negouarions will
pave way to further boost intra-regional trade;

'Ihe provisions in the TFTA Agreement on trade facilitation rvill enhance trade

facilitation which rvill substantialiy reduce the cost of doing busir-ress;

The ider-rtified projects under the Infrastructure pillar once implemented will enhance

inter-connectivin, in the Tripartite region and create ffrore lnoffrenrurn for regional

infrastructural projects; O'u,erall the industrial and infrastructure pillar rvill enhance

industrial and infrastructrlre developrnent;

'l'he rdentified areas of cooperation in tl,e industrial pillar, as detailed in the Work
Prograrnme, once implemented will enhance production and will address the

perennial suppll' side constraints to take advantage of the TFTA expanded market

through value addition of products and boosting competitiveness of companies in
the region. I(en1,2n companies i.vill beneFrt b1, participating in the regional value

chains, enhanced value of products and increased volume of exports; and,

viii. Enl-ranced cooperation in customs thereby rmnimizing unfail trade practices

10. TRADE DEFENCE MEASURES

"fhe TtrTA is airned at creating a liberalised rnarket through reduction of customs
duties. The Agreement contains provisions that will provide trade defence and
safeguard against any' unforeseen influx of imports as a resu]t of reduction of
customs tariffs. These provisions inc]udes Safeguards measures that provide
safeguards to infant and strategic sectors from r,rnflair competitions; Countervailing
ffrcasures and ,\ntiduraping provisions that rvill deal rvith cases of subsidised irnports
and durnping causing unfhir competition in the I(en1,an rnarket.

Alread1,, parliarnent l'ras enacted tl-re trade rernedl, lar (Trude lleruedies -,1ct, 2017).The
go\/ernffrent is norv in the process of establishing a trade remedy agencl' that will deal
with antidurnping, countervailing and safeguard measures. Fears that AfCFTA will
lead to darnping of the I(enya market b1, cheap imports have therefore been taken
care of.

In addition, the rnodalities tbr liberalisation provides roorrr to designate sensitive
prodr-rcts for longer liberalisation period and products to bc exchrded cornpletely
frorn liberalisation, particuiarll, highly sensitive products, infant industries and
strategic sectors.

11. FINANCIAL IMPLICATIONS

l'hc i\linistrv rcsponsil>lc tirr'l'raclc r'"'ill ncccl aciclitional rcs()Llrccs tor irnl'rlcrrrcrltatiorl ()[
thc ,\grcemcnt plrv thc anntral strbscrii'lti<>ns and c<lst oi scnsitizarion oi thc vari<ltrs
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ii.

iii.

stakeholclers. A (labinet rnelrlo to irnpler-r-rer1t rhc r\fClrf.\ and other aspects of the

National 'I'rade l)olicy approvccl tn Decernber 2015 has been preparecl and will bc

consrdercd follorvrng duc proccss.

12. RECOMMENDATIONS TO PARLIAMENT

-fhc Parliarnent is requestecl to:

'fakc note of the contelrt clf this Nlenrorandurn;

-fake note oI the Cabinet approval of I'FTA for ratification;

Ratrt-v rhe I'riparritc firee -I'radc Arca Agreement to [actlttate cnry'into force of
the 'fFTr\ and pavc the rvar' for I(en1'a to exploit the opporttrnities arising frorn

the TF'|A.

Support l(cn1'2'. desire to host the Secrctariat for the'Iripartitc fifA.

\
Hon. Adan Mohamed,

Cabinet Secretary
H

MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES
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