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Ghair's rd

The petition by three i:rmates from Naivasha Maximum Prison on the radicalization of

i*ut"r, review of the Penal Code and a:nnesty for inmates who have served for more

than seven (7) years was tabled before the House pursuant to standing order No' 225 (2)

(b) by the Hon. Justin B. N. Muturi EGH, MP, Speaker of the National Assembly on

U.fr^fi of the petitioners 9., 7t" July, 201 5 '

ln considering the petition, the Committee nominated a Sub - Committee that r:ndertook a

field visit to the Naivasha Maximum Prison on Thursday l1ft to Friday 14ft February

2016. The Sub - Committee comprised the following:-

Chairperson
Members

The Hon. Asman Kamama, MGH, OGW, MP

The Hon. ZakaYo K. CheruiYot, MP

The Hon. Samuel Moroto, MP

The Hon. David Gikaria, MP
The Hon. Mohamed ShidiYe, MP

The Hon. (1vlaj Rtd ) Johr K. Waluke, MP

The Hon. Ahmed Abdikadir Ore, MP

The Hon. Grace KiPtui, MP
The Hon. Benard Shinali, MP

During the visit the Sub - Committee held meetings with the petitioners, other inmates

and Naivasha Maximum prison officers. The committee also received written

submission, ,.g*Oirrj the issues raised in the petition from the Principal Secretary State,

Department for Correctional Services'

The Committee is thankful to the Office of the Speaker and the Clerk of the National

Assembly for the logistical and technical support accorded to it during its Sittings'

On behalf of the Committee, and pursuant to Standing Order, 227 tt is my pleasant duty

to table in the House the Report ortn. Deparhental committee on Administration and

National Security on its consideratioo of a petition by three inmates from Naivasha

Maximtrm Pnson on radicalization of inmates, review of the Penal Code and amnesty

for inrnates who have served for more than seven (7) years.

The IIon. Asman Kamama, MGII, OGW, MP

Chairperson Departmental Committee Administration and National Security
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EXEGUTIVE SUMMARY
The purpose of this report was to consider and respond to the prayers sought by three
inmates from Naivasha Maximum Prison through a petition regarding radicalization of
inmates, review of the Penal Code and amnesty for inrnates who have served for more
than seven (7) years.

The Committee found out that the prayer seeking blanket amnesty for inmates who have
served more than seven years does not fall under the ambit of matters which the
National Assembly has authority to consider as contemplated in Articles 94 aad,95 of
the Constitution. The discretion to impose a shorter term of imprisonment lies with
judicial officers and not the National Assembly. Amnesty for inrnates who have served
for more than seven year is also a Presidential prerogative through the Power of Mercy
Comrnittee as provided under Article 133 of the Constitution. The petitioners and other
inmates may therefore petition the President through the Advisory Committee power of
Mercy for determination of individual cases based on merit.

The Committee did not establish sufficient justification to recommend for the transfer
of production of motor vehicle number plates from Kamiti Maximum prison to National
Youth Service given that the rwo are government agencies.

The Committee did not establish sufficient grounds to recommend for the review of the
Penal Code. The petitioners had claimed a violation of Articles 29 (d) and (0 and 30 of
the Constitution. However the Penal Code (Cap 63) provides for the limitation of Articie
30 of the Constitution. Section 26(I) of the Penal Code provides that a sentence of
imprisonment for any offence shall be to imprisonment with hard labour as may be
required or permitted by the law under wtrich the offence is punishable.

The Committee also recorlmends that the Govemment through the Commissioner of
Prisons should enstue that terrorism convicts are confined in separate cells from other
inmates to reduce the radicalization of other in:nates. This should be done in terms of
section 36.4. of the Prisons Act of 1962.

The report further recolnmends that production of motor vehicle number plates shouid
not be transfered from Kamiti Maximum prison to the National Youth Service. Finally
the report proposes that the Government through the Prison Service should initiate an
earni:rg scheme for prison inmates to ensure that they benefited from part of the revenue
generated using inmates labour.
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1.0 PREFACE

1.1 On Tuesday 7th July, 2015, a Petition was tabled before the House pursuant to

Anicle 119 (1) of the'constitution and standing order No' 225 (2) (b) by the Hon'

Justin B. N. Muturi EGH, MP, Speaker of the National Assembly on behalf of three

inmates from Naivasha Maximum Prison regardi:rg radicalization of inmates' review

of the Penal Code and amnesty for inmates *ho hur. served for more than seven (7)

years.

l.2TheHouse pursuant to standing order 227 refened the Petition to the Departrnental

committee on Administration *d Nutiooal Security for preparation of the Report;

1.3 The Committee received the Petition on Wednesday 8ft July, 2015 and set out a

procedure for the consideration of the petition and to report to the House within 60

duyt ut set out in Standing order no 227(2);

1.4 However due to the nature of the inq,lry and the work involved in responding to the

prayers sought by the ft1ss 'inmat.. fro* Naivasha Maximum Prison the Committee

sought for more time.

NA: Report on the consideration of a petition Uy F!. Naivasha Maximum Prison inmates on radicalization of

inmates, review of the penJCoa. *i rr*.roy for inmates who have served for more than seven years: Aprii 20i6



7

2.O MANDATE OF THE COMMITTEE

2.I The Departmental Committee on Administration and National Security is established
pursuant to the provisions of Standing Order No. 216 (l) and (5) with the following
terms of reference:-

(i) study and review al1 legislation referred to it;
(ii) make reports and recommendations to the House as often as possible,

including recorlmendation of proposed legislation;

(iii)to investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
assigned Ministries and departments;

(iv)to study the programme and policy objectives of Ministries and departments
and the effectiveness of the implementation;

(v) to study, access and analyze the relative success of the Mfujstries and
departments as measured by the resuits obtained as compared with their
stated objectives;

(vi)to investigate and inquire into all matters relating to the assigned Ministries
and departments as they may deem necessary, and as may be referred to them
by the House or a Minister.

2.2Tlne Committee is mandated to consider the following subjects:-
i. National secwity
ii. Police services, home affairs
iii. Public Administration
iv. Public Service
v. Prisons
vi. Immigration
vii. management of natural disasters

2.3 Oversight
In executing its mandate, the Committee oversees the following Government
Departments and agencies, namely:-

i. Presidency
ii. State Department of lnterior
iii. State Department for Coordination of National Govemment
iv. Public Service Commission,
v. National Police Service Cornmission
vi. lndependent Police Oversight Authority

NA: Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of
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2.4 Members of the Gommittee

Chairperson
Vice Chairperson
Members

The Hon. Asman Kamama, MGH, OGW, MP

The Hon. Alois M. Lentoimaga,MP
The Hon. Ababu Namwamba, EGH, MP

The Hon. JosePh Lekuton, MP
The Hon. Alice Wahome,Ilt[P
The Hon. Zakayo K. CheruiYot, MP
The Hon. TimothY W. Wetangula, MP

The Hon. Patrick Ole Ntutu, MP
The Hon. Ali Isaack Shaaban, MP
The Hon. Samuel Moroto, MP

The Hon.@r.) HurnPhreY Njuguna, MP

The Hon. Francis K. Mwangangi, MP

The Hon. Rashid J. Bedzimba, N{P

The Hon. David Gikaria, MP
The Hon. Mohamed ShidiYe, MP
The Hon. Jane Machira, IvIP

The Hon. Ibrahim Abdi SaneY, MP
The Hon. Joseph O. Ndiege, MP
The Hon. (Maj. Rtd.) John K. Waluke, MP

The Hon. Wanjiku Muhia, MP
The Hon. Akuja Protus Ewesit, MP

The Hon. Joseph M. Kahangara, IIzIP

The Hon. Ahmed Abdikadir Ore, MP
The Hon. Grace KiPtui, MP
The Hon. George Theuri, MP
The Hon. James Bett, MP
The Hon. Benard Shinali, MP
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Gommittee Secretariat
ClerkAssistant Mr. Leonard Machira
ClerkAssistant Ms. Rose Waojohi
ClerkAssistant Ms. Hellen Lokwang
Legal Comrsel Ms. Christine Odhiambo
Research & Policy Analyst Ms. Fiona Musili
Fiscal Analyst Mr. Edison Odhiambo
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2,5 List of recomme ndations

1. The prayer seeking blanket amnesty fs1 inmates who have served more than

seven year does ool fu[ und,er the ambit of matters which the National Assernbly

has authority to consider as contemplated in Articles 94 and 95 of the

constitution. The discretion to irnpose a shorter terrn of imprisonment lies with

judicial officers and not the National Assembly. Amnesty for inmates who have

served for more than seven year is also a Presidential prerogative-through the

Power of Mercy committee as provided under Article 133 of the constitution'

The petitioners and other inmates may therefore petition the President tluough

the Advisory Cornmittee on the Powei of Mercy for determination of individual

cases based on merit.

2. The Committee did not establish sufficient grotrnds to recommend for the review

of the penal Code. The petitioners had claimed a violation of Articles 29 (d) and

(0 and 30 of the constitution. However the Penal code (cap 63) prov-ides.for the

limitation of Article 30 of the Constitution. Section 26(1) of the Penal Code

provides that a sentence of imprisonment. for any offence shall be to

imprisonment with hard laboul as may be required or permitted by the law under

which the offence is Punishable'

3. The Government through the Commissioner of Prisons should ensure that

terrorism convicts are conlined in separate cells from other inmates to reduce the

radicahzatron of other inmates. This should be done in terms of section 364 of

the Prisons Act,49 of 1962.

4. The production of motor vehicle number plates should not be transferred from

Kamiti Maximum prison to National Youth Service due to security concerns'

Furthermore there is no justification for the transfer given that the two are

government agencies.

5. The Government through the Prison Service should initiate an eanring scheme

for prison imates to ensure that they benefited from part of the reYenue

geneiated through the prison vocational using inmates' labour.
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3.O !NTRODUCT!ON

3.1 The petition by three inmates from Naivasha Maximum Prison on radicalizatron
of inmates, review of the Penal Code and amnesty for inmates who have served
for more than seven (7) years was tabled in the House by Hon. Justin B. N.
Muturi EGH, MP, Speaker of the National Assembly on 7ft hly,2015 pursuant
to Standing Order 225 (2) (b).

3.2 Pursuant to the House rules, the petition was referred to the Committee on 7ff July,
2015 for consideration and preparation of a report within 60 days. The
Committee considered the petition pursuant to the provisions of Standing Order
227.

3.3 The Petitioners wished to draw to the attention of the House on the foilowing, that:
(i) Radicalization was rampant in prisons and the Committee on

Administration and National Security should urgently investigate the
matter;

(ii) A special prison be set aside for terrorists and pirates;
(iii) The number plate industry in the prison was aiding criminals and

needed to be removed from prisons facilities;
(i") The Penal Code has many disparities , for example while convicted

terrorists serve for tiffty (30) years corlmon robbery convicts are
sentenced to death and needed to be repealed to conform with the
new Constitution ;

(v) lnmates who have served more have seven (7) years be given blanket
amnesty the same way as Kenyan A1-Shabaab were pardoned;

(vi) Com-rption, discrimination and tribalism are a major problem in the
prisons;

(vii) The suitability and integrity of many officers in charge of prisons was
questionable and investigations on the same were necessary; and

(viii) Article 29 (d) and (f) and Articie 30 0f the Constitution be enforced in
all prisons.

3.4 The petitioners had prayed that the National Assembly tlrough the Departmental
Committee on Administration and National Security:-

(i) Considers providing for the establishment of a special unit for
terrorists and pirates to curb alarming rate of radrcahzation in the
prisons;

(ii) Reviews the Penal Code to align it with the Constitution;
(iii) Recommends for blanket amlesty for inmates who have served more

than seven (7) years;
(iv) Advocates for immediate relocation of the motor vehicle number

plates production industry from Kamiti Maximrun Prison to the
National Youth Service Headquarters;

NA: Report on the consideration of a petition by tfuee Naivasha Maximum Prison inmates on radicalization of
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(v)

(ui)

(vii)

t2

ftssgmmends the establishment of a Commission of inqurry into the

integnty of officers in charge of prison facilities;

faci'iitates the enforc.m.oi of Articles 29 (d), (f) and 30 of the

Constitution which provide for freedom from torlure , cruelty,

treatment and punishment in i:rhuman or degrading manner and

freedom from servitude or forced labour; and

Proposes the establishment of a commission of inqurry into the torture

cases and killings that occur in prisons with emphasis in kamiti and

Naivasha Maximum Prisons.
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4.O EVIDENCE

4.1 Erridence from Naivasha Maximum Prison Officers

During a field visit to the Naivasha Maximum Prison the Committee held a meeting with
Prison Officers serving in the facility on Friday 12th February,2016.The Committee
established that the facility had2915 inmates and 500 prison officers. 651 inmates were
on death row. The Committee was fi.rrther informed that 1500 of the inmates had been
enrolled in an education programme while the approximately 1400 inmates were
enrolled in vocational training courses. The Commifiee was further informed that the
faciiity was facing the following challenges:

(i) Shortage of qualified teachers: The facility had acute shortage of teachers,
adversely affecting the efficiency of the prison education programme. It had
only 6 teachers posted to the institution by the prisons service. Many of the
classes were taught by volunteer inmates therefore affecting the quaiity of
learning.

(ii) Security threats: The institution faced security threats posed by frequent
power outage. It also had neither screening gadgets nor CCTV equipment
.Further the perimeter fence had not been equipped with sensory capacity.
Prison offrcers guarding the facility had no bulletproof vests despite the fact
that they had been entrusted with the duty of guarding dangerous i:unates,
including terrorists. The facility also lacked suitable vehicles to transport
inmates.

(iii) Pending Bills: The institution had a pending bill amounting to Kshs.120
million incurred through supply of food for the rising number of inmates.

(iv) Surrender of Appropriation in Aid (AIA): Although the lnstitution raising
revenue through the vocational programme. All the revenue was remitted to
the National Treasury. No eaming scheme was place for the inmates
involved in generating the revenue.

(v) Murder of inmates by fellow inmates: Three inmates had had been charged
with the murder of a fellow inmate in the facility .The suspects are on death
row.

On the petition by three imates regarding rudicalization of inmates, review of the penal
code and amnesty of inmates who have served for more than seven (7) years the officers
inforrred the Subcommittee that :-

(D Terrorists were confined in separate cells from other inmates and although
radicalization of inmates by fellow inmate would not be completely ruled out
the scale was not significant;

(ii) The Prison Act was undergoing review;

NA: Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of
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(iii) The issue 6f amnesty fe1 inmates who have served for more than seven year

was a matter under the purview of the Power of Mercy Committee and

inmates would not be allowed, on their own to determine suitability for

parole but had been advised to petition the Power of Mercy Committee for

determination on individual cases based on merit; and

(iv) The production of motor vehicle number plates should not be transferred

from Kamiti Maximum prison to National Youth Service due to security

concems. Furthermore there was no justification for the transfer given that

the two were government agencies.

4.2 Eidence from Naivasha Maximum Prison inmates

During the field visit to the Naivasha Maximum Prison the Committee held a meeting

with inmates serving in the facility on Friday 12ft February ,2016. The inmates, through

four representatives, hformed the Cornmittee as follows:-

Formation of an independent agency to investigate atrocities in the prison facilities:

They inmates requestei that an independent agency is formed to investigate unnatural

deaths in the pri.oor, access to medical attention and the qualifications of medical

officers entrusted with the duty of providing medical services to prison inmates and

provision of basic sanitary items.

prison inmates earning scheme: The inmate stated that the Government should initiate

an inmates' ea::ring r"h.or" to ensure that they benefited from part of the revenue

generated through the prison vocational using of prison i:rmate labour'

Amendment of section 33 of the evidence Act: The inmates proposed that section 33

of the evidence Act is amended to ensure the evidence by witnesses who don't testify

was not used to convict suspects as it denied the latler the opportunity to cross exarniae

the witnesses.

Access to a fa1 hearing: The inrnates lamented that they would not access fair hearings

in appeals the lodged in court as they were not accorded adequate time to consult with

tn"ir iawye6 o, tho." assigned to them by the state. They stated that this contravened

Article 50 of the Constitution. The Committee was also inforrred that imates waited for

a long before their appeals were heard by the courts; in some cases they reportedly

waitel up to ninet""rr-(t91 years fortheir appeal to be heard. The case of a Mr. Bendict

Mawei, an inmate serving a jail term at Kamiti Maximum prison was cited an example.

The inmates indicated that the delays were caused by com:pt prison officers who

declined to submit relevant documents to concemed govenrment agencies and ignorance

amotrB inmates. To mitigate the challenge the inmates recornmended that professional

offi.ceis recruited hJo the Prison Sewe, particularly lawyers, should be deployed in

appropriate deparhents within the service to assist inmates on legal matters.

NA: Report on the consideration of a petition by three Naivasha Maximum Prison rrmates on radicalization of
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Power of Mercy Committee: The inmates stated that inmates serving in Naivasha
Maximum Prison had not been considered of amnesty by the Power of Mercy
Committee.

Corrupt criminal justice system: The inmates argued that some of them were
imprisoned as a result of a comrpt criminal justice system and should be released in
cases where Judges and Magistrates who determined their cases were found no fit to
service by the Judges and Magistrates Vetting Board. The inmates also proposed that the

vetting of Judges and Magistrates should be done continuously as some officers were
involved in comrption after being declared fit to serve by the Board.

Release of inmates on death row throu gh gazette notice of 25th February 2003: The
inmates claimed that a gazette notice of 25n February released al1 prisoners on death row
and did not reduce their sentence to life. They added that a few of the death row
prisoners were released on the basis of the gazette notice, a move they stated was

discriminatory.

Amendment of section 51 of the prisons Act: The inmates requested the Committee to
propose amendments to section 51 of the prisons Act to ensure that Prison officers do
not violate the rights of the inmates particularly through the confinement of the prisoners
in separate cells as a form of punishment.

Time limit of inmates serving life sentence: The inmates requested the Committee to
propose amendments to the law to provide for a term limit of 30 years for inmates
serving life sentence.

Repeal of the death sentence: The inmates appealed to the Government to repeal the
death sentence arguing that it was pain-fi.rI for the affected inmates to continue living
under the sentence for many years without knowing when it would be executed. They
firrther argued that the sentence was discriminatory alleging that terrorists who planned
mass murder were sentenced to 30 years in jail. In spite of the fact that the crimes they
committed were covered by section 203 -204 of the Criminal Procedure Code.

4.3 Evidence from Naivasha Maximum Prison inmates

During the field visit to Naivasha Maximum Prison on Friday 12ft February, 2016 the
Committee held a meeting with the petitioners, namely Nicholas Okoth, Nicholas Ouma
and Richard Chememezo. The petitioners i:rformed the Cornmifiee as follows:-

Radicalization in the prisons
The petitioners aileged that radicalization was rampant in the prison facilities due to fact
that terrorists were held in the same prison cel1s with inmates convicted of other
offences. The most affected prison facilities, according to the petitioners, included

NA: Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of
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Eldoret, Kardti and Naivasha prisons. They cited the case of a Mr. Hussein Said,

terrorism convict serving a jail term in Eldoret Prison. He was reportedly involved in

radicalizing and training inmates on terrorism. The third petitioner, Richard Chememezo

informed the Committie that he had served in Eldoret Prison for five years and had

witnessed the radicalization of inmates in the facility.

The second petitioner, Mr. Nicholas Oboyo informed the Committee that he was being

hetd in section biock within Naivasha Maximum Prison with terrorism convicts and had

been approached severally by the terrorism convicts to join their cause.

Blanket amnesfy for inmates who have served more than seven years

The petitioners stated that it was not fail for the Government to glant amnesty to

terrorists while inmates who had been under rehabilitation were not accorded similar

treatment.

Corruption in prison facilities

The petitioners informed the Committee that comrption and tribalism were rampant in

prison facilities. The petitioners also questioned the integrify of prison officers a:rd

alegea that they *.r. "o*rpt 
and were i:rvolved in aiding inmates to escape from

p.rr6o. The petitioners cited the case of an inmate known as Kimeu, who escaped from

prison custody as he was being escorted to Strathmore University. They also stated that

priroo. officeis did not manages public resources prudently as demonstrated by frequent

po*.. blackouts and grounding of transport services in Naivasha Maximr:m Prison They

i..o--"oded that a vetting board be established to determine the suitability of the

entire prison staff.

Enforcement of Article 29(d) and (f) and Article 30 of the Constitution in the

prisons
the petitioners stated that gross violation of human rights had been witnessed in the

prisons with Naivasha and Kamiti maximum prison being the worst affected. They
-furth., 

i::formed the Committee that many inmates had been brutally murdered by

prison offices and, gave the case of David Kinyua Kaburu, who was reportedly beaten to

death by prison officers i:r Naivasha maximum prison in 2009.

Transfer of the motor vehicle number plate production industry from prison

facilities

The petitioners stated that the number plate industry in the prison was aiding criminals

and needed to be removed from prisons facilities. They advised that the production of
motor vehicle number plates fs tansferred to the National Youth Service

NA Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of
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Review of the Penal Code

The petitioners i:rdicated that the Penal Code had a lot of disparities. For example
terrorist are reportedly jailed for thirry years, while corrmon criminals are sentenced to
death

4.4 Evidence from the Principal Secretary State Department for
Correctional Services

The Principal Secretary State Department for Correctional Services through written
submissions informed the Committee as follows:-

Review of the Penal Code to align it with the Constitution
The Committee established that the State Department for Correctional Services had
forwarded two drafts Bills on the review of the Prison Act Cap 90 and The Borstal
Lrstitutions Act Cap 92 to the Kenya Law Reform Commission for review. The
Department also concurred with the suggestion of amending the Penal code to have it
aligned with the Constitution.

Blanket amnesfy for inmates who have served more than seven (7) years
The State Department for Correctional Services stated that the issue of amnesfy for
inmates was a Presidential prerogative through the Power of Mercy Committee as
provided under Article 133 of the Constitution. The Committee further established that
in the year 2014, the President on the advice of the Power of Mercy Committee released
forly six (46) prisoners that met the required criteria from various penal institutions but
prisoners convicted of terrorist activities were not among the beneficiaries.

Enforcement of Article 29(d) and (f) and Article 30 of the Constitution in the
prisons

The State Department for Correctional Services stated that through an open door policy
the Prisons Service has partnered with international and national organizations to
sensitize staff and inmates on their rights and reporting mechanisms in case of violation
of such rights. Further conditions in the penal iastitutions had improved despite the
challenges of congestion and inadequate fr:ndiag. The Department had also embraced
intemational standards on treatment of imates. However there is need to increase
budgetary allocation to enable the service to expand and modernize in-frastructure.

The Committee was also informed that The Persons Deprived of Liberty Act,2014 read
together with the Prisons Act Chapter 90 provides that convicted persons should be
engaged in various rehabilitation prograrunes and life ski1ls. This would assist them to
be self-reliant upon release.

NA: Report on the consideration of a petition by three Naivasha Ma,tmum Prison inmates on radicalization of
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On the issue of torture the prisons service had established a directorate of inspection and

complahts to investigate such cases. How the Service proposed the establishment of an

extemal inspection board to investigate cases of torture in the penal institutions.
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5.0 GOMMITTEE OBSERVATIONS
The Committee made the following observations from evidence adduced in meetings
and the field visit:-

l. Review of the Penal Code to align it with the Constitution
The Petitioners stated that there is need to review the Penal Code so as to align it
with the Constitution. The petitioners specifically stated that Articles 29 (d) and (f)
and Article 30 of the Constitution need to be enforced in all prisons.

Article 29 of the Constitution provides among others, that a person has the right not
to be subjected to torhre in any manner, whether physical or psychological, as well
as the right not to be treated or punished in a cruel, inhuman or degrading manner.
Article 30 of the Constitution provides that a person shall not be held in slavery or
servitude, and shall not be required to perform forced labour.

Article 24 of the Constitution however provides for the limitation of rights and
fundamental freedoms. It provides that a right or a fundamental freedom in the Bill
of Rights shall not be limited except by law, and then only to the extent that the
lirnitation is reasonable and justifrable in an open and democratic society based on
human digruty, equality and freedom, taking into account a1l relevant factors
including, among others, the importance of the purpose of the limitation, and the
nature and extent of the limitation.

The Penal Code (Cap 63) provides for the limitation of Arlicle 30 of the
Constitution. Section 26(l) of the Penal Code provides that a sentence of
imprisonment for any offence shall be to imprisonment with hard labour as may be
required or permitted by the law under which the offence is punishable.

Although the petitioners may allege a violation of the Constitution by the imposition
of hard labour ia prisons, the Penal Code prescribes the hard labour as a form of
punishment in prison, and this therefore means that the limitation is reasonable and
justifiable.

2. Blanket amnesty for inmates who have served more than seven years
The petitioners had also sought a prayer that the National Assembly recorn:nends a
blanket amnesty for all inmates who have served for more than seven years.

Section 26 (2) of the Penal Code provides that a person liable to imprisonment for
life or any other period may be sentenced to any shorter term. The discretion to
impose a shorter term of imprisonment therefore lies with judicial officers and not
the National Assembly.

Contrary to the provisions of Article i19 of the Constitution and Standing Order
219, this prayer does not fall under the ambit of matters which the National
Assembly has authority to consider as contemplated in Articles 94 and 95 of the
Constitution. In this regard, the National Assembly may, if it considers appropriate,

NA: Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of
inmates, review of the Penal Code and amnesty for inmates who have served for more than seven years: April 2016
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foronly propose to amend the Penal Code and all other laws providing

rmprisonment for terms exceeding seven years to provide for shorter terms'

3. Transfer of the production of motor vehicle number plates from Kamiti

Marimum prison to National Youth Service'

The Commitee did not establish sufficient justification to recolnmend for the

tralsfer production of motor vehicle number plates from Kamiti Maximrun prison to

Nationaf Youth Service given that the two are government agencies.

4. Confinement of terrorists in separatecells
The Committee concurred with thi prayer that inmates convicted of Terrorism be

confined in separate cells from othir inmates. This should be done in terms of

section 36 A of the Prisons Act, No. 49 of 1962 which provides that the

Commissioner of Prisons shall confine persons who are imprisoned for committing

an offence under the Terrorism Act, 2Ol2 or for com:rritting such a serious offence

il a separate prison or in separate parts of the same prison in such a mannel as to

pr"r.rt, as i* as practiiable, their seeing or conversing or holding any

communication other than with a prisoner of a similar offence.

NA: Report on the consideration of a petition by three Naivasha Maximum Prison inmates on radicalization of

inmates, review of the Penal Code and amnesty for inmates who have served for more than seven years: April 2016
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report on the consideration of a petition by three inmates from Naivasha
Maximurn Prison on radicalization of inrnates, review of the Penal Code
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5. Ms. Fiona Musili - Research & Policy Analyst III

MIN.NO.116/ANS/2016 - PRELIMINARIES

The Chair called the meeting to order at 10,30 am. A prayer was said.

MIN.NO.117IANS/2016 . CONT'IRMATION OF MINUTES

The agenda item was deferred to the next sitting'

MrN.NO.118 /ANS/2016 ADO ON OF THE RT ON TIIE
M N

TE w

The Committee unanimously adopted the report and recorrrtended that:-

. The prayer seeking blanket amnesty for inmates who have served more than seven years

does-noi fall undei the ambit of matters which the National Assembly has authority to

consider as contemplated in Articles 94 of the Constitution. The discretion to impose a

shorter term of imprisonment lies with the judicial officers and not the National

Assembly. Amnesty for inmates who have served for more than seven years is also a

presidential prerogative through the Power of Mercy Committee as provided under

Article 133 of the Constitution. The petitioners and other inmates are advised to petition

the power of Mercy Committee for ditermination of individual cases based on merit.

. The Committee dii not establish suflicient grounds to recommend for the review of the

penal Code. Further the penal Code (Cap 63) provides for the limitation of Article 30 of

the Constitution. Section 26(l) oi th" Penat Code provides that a sentence of

imprisonment for any offence shall be imprisonment with hard labour as may be required

orpermittedbythelawwhichtheoffenceispr:nishable.
. The Govemmlnt through the prison Serviie should ensrue that inmates convicted of

terrorism are confined. in separate cells from other inmates to reduce the radicalizatton-

. The production of motoruihi.l. number plates should not be fiansferred frour Kamiti

Maximum prison to National Youth Service due to security concerns. Furthermore there

is no justifrcation for the transfer given that the two are government agencies.

. The government through the Prison Service should initiate an eanring scheme for prison

inmates to ensure that they benefit from part of the revenue generated through the prison

vocational prograrnmes using inmates labour'

However, the Committee expressed its reservation in the context of hard labour as form of

torrure in prisons but emphasized that use of hard labour is a justifiable form of punishment and

exfieme cases of hard labour resulti:rg to torhue may be reviewed and regulated'

MIN.NO.119 /ANS/2016 . CONSIDERATION OF TIIE REPORT ON

TIIE PROPOSED REF'UGEE BILL.2016.

The Committee recommended the publication of the proposed Refugee Bill 2016. Committee

also made the following comments on the proposed Bill:-

o
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a

a

That, the Minishy of lnterior and Coordination of National Government had indicated to
the Committee that it would be presenting a Refugees Bill to Parliament. However, the
Committee is not seized of the Ministry's proposed Bill.
That, the resettlement of refugees provided for in the Bill is open ended. The bill does not
limit the number of refugees that may be allowed into the country. It only subjects the
determination to the refugee status to the Eligibility Committee. There should therefore
be more stringent measures on the acceptance of refugees i:rto the country.
That, the Bili seeks to provide integration, repatriation and resettlement of refugees with
the host community for peaceful co-existence. It further provides the establishment of
Refugee Trust Fund which shall be administered by an accounting officer but the Bill
does not spell out the specific purpose of the trust fund.
That, the Bill provides that a refugee shall have free access to use land for the purposes of
cultivation or pasturing,. and this may lead to conflict or hostilities with the host
communities.
That, at present there is lack of proper legal mechanisms to govern refugee mafiers, for
example the vetting of refugees is done by the United nations High Cornmissioner for
Refugees and not the Kenyan Government. The Govemment should through the
legislation have more powers in regards to matters relating to refugees.

The Committee noted the Attorney General's advice that the Ministry of lnterior engages
with the private member with a view to withdrawing the Member's 8i11. The Ministry
and the private Member should then work with a view to harmonize the two Bills while
taking into consideration the policies of the National Government in relation to the
management of refugee affairs in Kenya. However since it was not seized of the said
Ministry of Lrterior and Coordination of National Government Bill. The Committee
recorrmended that the Bill by the Hon. Agostinho Neto MP be published.

a

a

a

bei:rg no other busiless the

ADJOURNMENT OF TIIE MEETING

meeting was adjoume d at 12.30 pm and the next meeting will
held on Tuesday, 2Oh april ZO t6

A 6
Chairperson)

0 CI LLte.
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PETITION TO THE NATIONAL ASSEMBLY OF THE REPUBLIC OF KENYA UNDER

ARTTCLE 119(1) OF THE CONSTTTUTION OF KENYA

We Nicoias Owino Okoth, Nicholas Ouma Obonyo and Richard Chememzo Ngeiywo, inmates from
Naivasha Maximum Prison are hereby petitioning the natjonalassembly on the below issues;

1. That radicalisat jon in our prisons.j-q true and that the committee on national
administration and security shouid investigate this matter urgently,

2. That a special prison be set aside for terrorists and pirates.

3. That the number plate industry be removed from prison facilities.

4. That the PenalCode be repealed to frt with the new Constjtutjon and the century,

5. That inrnates who have served more than seven (7) years be given a blanket amnerty just

the same way as Kenyan Al- Shabaab's were pardoned.

6. Thatcorruptjon, dlscrimination and tribalism are major problems in our prison today.

7. That suitabiiity and integrity of many offjcers in charge of our prisons are questionable and

be investigated.

8. That Artjcle 29 (d) and (f) and Article 30 of the Constjtutjon be enforced in all our prisons.

THATwe had earlier petitioned the house on several issues. Despite the resolutions of ,n.ll
Committee on Security and National Administratlon, nothing has been irnplemented.

THATthe issues in respect of which this pet:tlon is made are not pending before any Courtof Law,

or constitutjonal or lega I body.

REASONS FOR PETIT]ON

Ground 1 and 2

To stabiiise our natjonalsecurily by stopping more criminal activity within our borders. lt isclear
that Kenya has been facing serjous security challenges because of institutions such as prisons. It is

clear that radicalisatjon is becoming a norrn in our prisons today,

Kidnappings have been a major problem in our prisons, and in Kenya at large. This problern

became a norm when Sbmali Pirates were freely mixed with ordinary Kenyan citjzens with no

thought to the dangers this might cause. fhe only way to prevent Kenyans fro* b.*nrilil
involved in internationalcrimes is to set asrde a special prison to remove such elernents.

Ground 3 and 4

It is widely known and acknowiedged that Kamiti is the only piace where we have a number piate

industry, It is shocking to see how this facility has been aiding crirninals in carrying out crimes

within this country. lt ts for this reason that we the petitioners are advising the Government to
relocate this facility to the NYS Headquarters. Honourable members, we are Kenyan's who love.

their land and we only pray that our advice will be of great heJp to this country.

will reduce greatly.

It salsoclearthatourPenal Lawshavealotof disparities.Forexarnple,terroristsarebeingjailed,

and are serving thirty (30) years, while common robbery leads to a death penaity. Honourable

r
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members, we feei that prisons should be correctjonal his



rea50nthatwefeelthat.ourPenalLawsberenewedtoachjevethemissionsofKenyaPrisons,
which is nrainly to rehabilitate and reintegrate offenders back into society'

Ground 5 and 5

ManyKenyanshaveservedbehindbarsfordecades.WefailtounderstandhowtrainedKenyan
Al-Shabaabarebeinggiventrustand,mercyfronrtheGovernment,whileinmateswhohavebeen
in the Government,s riands for years have not b."n granted such favour' lt is forthis reason that

we are praying f",. , bi;;;;t amnesty to.. tnJr. *ioi.u. served rnore than seven (7) years'

As the Government is fighting corruption, trrbalisrn and drscrimination, prisons are an institution

that needs investigation"' tnJttnity brought to it as well'

Manyprisonofficerstodayarechampionsoftribalisrnanddiscrimination.Weaspetitionersare
hereby praying ,",. . ;;;;;;uo"rd to vet tlie entire prison staff for corruption' tribalism and

discrimination in oru.l. io J.n,.u. the long awaited reforms in our prison facilities'

Ground 7

As Kenyans in prison, we cannot sit and watch our prisons becoming cri minartraining centres lt is

for this reason that we feel the integrrty oi*,.' Kiting' officer in-chaige of Kamiti' stephen Kabiru

of Eldoret prison, for jointly interfering wrth appears-and prison.,"t"t before Justice Lenaola'

case nurnbe r lTolloloin Natrobi H,1i[mani rllu co.Jn', and Kabiru in Eldoret High Court' Case

number otlLl1,3*iiii . Constitution cou.t u.fo|.e justice Kimonde' and many others'

ltisalsoashametonotethatNaivasha,Kodiaga.anar<a1i|llisonshaveformedtorturechambers
and squads whose ,-n.lori.-,rto killand bury evidence to avoidthe prosecution of their masters'

The integrity of Kisingu is still ln question for the below grounds:

a) Facilitating with prisoners cases

b) lnterfering with prisoners cases 
.

c) Facilitating .r*,r.iactivrty by allowing manufucture of ertra number plates to crirninals

rr\ rvinE to A.G that he do pay inr.t., to-. +,. worl< that they do withln the prison industries'

-,', g

Anotherareaiskillingandinluringprisonswhlleinprison.Manyhavebeenkilledandothers
injured due to ,oor rrn.*emenrof these fuci,.ties. For exampre: Ndege John and raita lost their

hands wlrrle working' and manY more on unclear circumstances'

Many have been l<i,ed by officers and inrnates as well. We praythatthe housewould legislate to

compensate those killed in prisons'

Ground 8 and 9
this that Article 29 and 30 of

Most of our Prisons todaY do not honour the Constitution' lt is from
a nd Kamitj Prisons' lt is these

the Constitution is being offende

facilities that have caused th

ua Kaburu,

d. The

e loss

who wa

of ma nY in rnate lives bY the h
worst is Naivasha Maximum

s killed in Nalvasha in the Ye

ands of brutalofflcers' An

two ar 2009, and manY more
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It is frorn this fear fo r our lives that we are asking that the Parliament request e res

form a cornmission of inquiry to investigate killings and torture cases in these

We therefore praY that the house iniple rnent your resolutions

wo lrison facilities
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HEREFORE your hurnble Petitioners pray that Parliament;

1. Acknowledge the need and provide for special prisons for terrorists and pirates'

z. Facilitates the shift of the Number plate industry from the Kamiti Maximum prison to the

National Youth Service headquarters'

3. Repeals and revises the Penal code cAP 63 so as to ensure itS conformity with the

constitution of Kenya 2010 
nesty for inmates who has served

4.. Proposes and supports the establishment of blanket am

a sentence of more than seven (7) years'

5. seeks the establishment of a Commission of lnquiry into the integrity of the

Office rs-in'Ch arge

6. Facilitate the enforcement of Articles zg(d), (f) and 30 of the constitution which provide

for the freedom from torture, cruelty, treatment and punishment in inhuman or degrading

rnanner and freedom from servitude, slavery or forced labor'

7, Proposes and supports the establishment of a Commission of lnquiry. into the torture cases

and killings that occur in prisons with emphasis on Kamitiand Naivasha Maximum prisons'

we are kindly seeking your audience to elaborate the above issues, should there be need' and

more, that we feel if implemented, that Kenya will be more secured '

I

NAME OF

PfiITIONER

Nicolas Owino Okoth

Nicholas Ouma ObonYo

Richard Chememzo NgeiYwo

IDENTIFICATION

NUMBER

NAV/535/NICOLAS OWTNO OKOTH

NAV/389/N ICHOI-As ou MA oBo NYO

NAV/421IRICHARD CH EM EMZO N G EIYWO
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at Penal Code be repealed to fit the new Constitution and the century.

ya Prisons Service has no mandate of repealing laws which it applies in its daily operations

as Prisons Act Chapter 90 and Borstal Instuitions Act Chapter 92 Laws of Kenya.

of Penal Code among other laws is within the mandate of Attomey General who is

chief legal adviser to the Government.

, two draft bills on the review of Prisons Act Cap 90 & Borstal Institutions Act Cap 92

developed and forwarded to Kenya Law Reform Commission on 14ff August,2015 for

processing and approval by the National Assembly.

s is to conform to the constitution of Kenya 2010 and in the same vein, Kenya Prisons

concurs with the suggestion of amending the Penal Code to have it aligned with the

C of Kenya 20 10

inmates who have served more than seven (7) years be given blanket amnesty just
me way as Kenyan Al-shabaab's were pardoned

Am is the prerogative of mercy of the President. Article 133 of the Constitution of Kenya
201 , created a Committee known as Power of Mercy Advisory Committee (POMAC) whose

m includes advising the President on the categories of prisoners to be pardoned. Therefore,
re ing prisoners on pardon is within the mandate of POMAC and not Kenya Prisons Service

, it is important to note that no prisoners convicted of terrorist activities have been

pard

year 2014, the President on advice of POMAC released forry six (46) prisoners that met

ired criteria from various penal institutions but prisoners convicted of terorist activities
among the beneficianes

T
the

t cle29 (d) and (f) and Article 30 of the Constitution be enforced in all our prisons

ing Article29 (d ) and ( f), Kenya Prisons Service has complied with this provisions as

the review of its Statutes ( Prisons Act Chapter 90 and Bortstal Institutions Act Chapter

of Kenya, it deleted corporal punishment and other provisions which contravened the

tion as well as the international standards on treatment of Prisoners.

prisons through the open door policy has partnered with international and national

ons to sensitize/train staff and inmates on their rights and reporting mechanisms in case

of such rights hence and to this end there is no torture in prisons. Currently living

2
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conditions in penal institutions have improved despite the challenges of congestion and

inadequate funding. Moreover, the department has embraced intemational standards for

treatment of prisoners. However, there is need for Govemment to increase budgetary allocation

to enable the department to continue expanding and modernizing infrastructure.

Article 30 of the Constitution Slavery Servitude and forced labour

There is neither slavery nor forced labour in prisons'

The persons Deprived of Liberry Act,2Ol4 read together with Prisons Act Chapter 90 Laws of

Kenya provides that convicted prisons should be engaged in various rehabilitation programmes

and life skill courses. This will assist them be self reliant upon release. Kenya Prisons has

introduced various programmes such as farming, carpentry, livestock rearing farming, tailoring,

shoe making, soap making among others and prisoners are trained in the same'

Establishment of a comrnission of inquiry into the torture cases and killings that occur in

prisons with emphasis on Kamiti and Naivasha Maximum Prisons

Onthe issue of torture, this departmenthas an internal legal mechanism in placewhich is used to

address cases of all malpractices and inhumane treatment. It has established a directorate of

Inspection and Cornplaints which investigates such cases and takes necessary action.

Further, during review of its statutes, Kenya Prisons Service proposed the establishment of an

external inspection board that will empower external inspectors to investigate such cases and

take necessary action againstthe officers found guilty of the offence.

a
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