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Hon. Speaker,

On behalf of the Members of the Pub1ic Investments
Committee and pursuant to standing Order no. L62(2ll, I take
this opportunity to present to the House the Report of the
Public Investments Committee on the Kenya Sugar Board -
Loss on Export & Import of Raw Sugar and Importation of
Sugar Pursuant to Legal Notice No. 2 of 2006.

Mandate.

The Pub1ic Investments Committee is a select committee
established under Standing Order No. 148 as follows: -

148 (1) There shall be a select committee to be designated the
hrblic Investments Committee for the examination of the
workings of the public investments. The Rrblic Investments
Committee shall consist of a Chairman who shall be a Member
who does not belong to the parliamentary party which is the
ruling party and not more than ten Members who shall be
nominated by the House Business Committee to reflect the
relative majorities of the seats held by each of the
parliamentary parties in the National Assembly.

Provided that, the ruling pafiy shall have a majority of not
more than two.

(2) The hrblic Investments Committee shall elect its owrr
Chairman.

(3) The Chairman and four other Members of the Public
Investments Comrnittee shall constitute a quomm.

(a) In the absence of the Chairman, a Member designated by
him shaIl take the Chair and in their absence, the Members
present shall elect one of them to act in his stead.

a
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(5) The functions of the Pr.rblic Investments Committee shall
be: -

(a) to examine the reports and accounts of the public
investmentsl

(b) to examine the reports, if aDY, of the Controller
Auditor General on the public investments; and

(c) to examine, in the context of the autonomy and
efficiency of the public investments, whether the
affairs of the public investments are being managed
in accordance with sound business principles and
prudent comnercial practices;

Provided that the Public Investments Committee shall not
examine or investigate any of the following, namely:-

(i) matters of major Government policy as distinct
from business or com,mercial functions of the
public investmentsl

(ii) matters of day-to-day administration; and

(iii) matters for the consideration of which machinery
is established by any statute under which a
particular public investment is established.

Committee Members

The Committee consisted of the following Members:

t

t

(i)
(ii)
(iii)
(i")
(v)
("i)

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.

J.B.N. Muturi, MP - Chairman
Wafula Wamunyinyi, M.P.
Jimmy Angwenyi, MP
Peter G. Munya, M.P.
K.M. Sartg, M.P.
(D..) Enoch Kibunguchy, M.P.*

t
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(vii)
(viii)
(ix)
(x)
(xi)

The Hon. Geoffrey Gachara Muchiri, M.P
The Hon. Gitau Kabogo, MP
The Hon. AbdirahmErn Ali Hassan, MP*
The Hon. Ali Bahari, MP
The Hon. (Dr.) Sammy Rutto, MP

I

* The Hon. Abdirahmarr Ali Hassan, MP, and Hon. (Dr.) Enoch
Kibunguchy, M.P., ceased being Members of the Committee on
Decemb er 7 , 2005 and January , 2006, respectively upon being
appointed Assistant Ministers.

Committee Sittings

The Committee held seven sittings where it examined broadly
the reservations raised by the Controller and Auditor General
in Paragraph 1 of the Accounts of the Sugar Development
Fund for the year ended 3O June 2OO1. In its bid to address
the matter to its current status and in furtherance to its
mandate as contained in Standing Order No.148 5 (b) and (c),
the Committee deliberated on the contents of Legal Notice No.
2 (Legislatiue Supplement) of January 13, 2006 and the role of
the Board as vested in it by Section 27 of the Sugar Act, 2001.

The Committee, in its meeting of February 22, 2006 noting the
gravity of the matter of sugar importations in as far as it
related to Kenya Sugar Board, resolved to compile this Report
for consideration by the House.

Witnesses and taking of evidence

The procedure of a Select Committee and other related matters
thereto is covered under Standing Order Nos. 151-162. The
Committee has powers, under the provisions of the National
Assembly (Powers and Privileges) Act (Cap.6), the State
Corporations Act (Cap . 446) and the Exchequer and Audit Act
(Cap 4L2), to summon witnesses artd receive evidence.

The Committee took evidence from Hon. Kipruto Arap Kirwa,
MP, Minister for Agriculture; Mr. Wilson Songa, Agriculture
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Secretary Ministry of Agriculture; Mr. Joseph Mbai, Chairman,
Kenya Sugar Board; Mr. Andrew Otieno, Chief Executive,
Kenya Sugar Board; Ms. Rosemary Mkok, Company Secretar5r
(Legal), and Mr. Yufualis Oklrb, Legal Officer at the Board.
Excerpts of their evidence a-re contained in this Report. The
evidence adduced made the production of this Report possible.

Contempt of the Committee

In the course of taking evidence, the Committee observed with
concern that the Chief Executive of the Board, Mr. Andrew
Otieno was deliberately Srving conflicting evidence and on
several instances attempted to mislead the Committee. Later
in their evidence, the Board Chairman and the Company Legal
Secretary confirmed this misconduct of the Chief Executive.

Conclusion

A11 the decisions made by the Committee were arrived at by
consensus. In presenting this Report to the House for debate
and adoption, the Committee urges the Government to
implement the recommendation contained herein as adopted
by a resolution of the House.

Acknowledgement

Mr. Speaker, I take this opportunity to express and record my
gratitude to the members of Public Investments Committee for
their devotion arrd zeaJ. F\rrther, the Committee is grateful to
all witnesses who appea-red before it. It is evidence adduced
from them that made this Report possible. The Committee also
wishes to record its appreciation for the assistance accorded
by your Office and that of the Clerk of the National Assembly.
A plethora of thanks goes to the Offrce of the Controller &
Auditor General, the Department of Government Investment,
and Rrblic Enterprises and the Inspectorate of State
Corporations. Their devotion to duty has contributed a great
deal in the production of this Report.
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Mr. Speaker,

It is now my dutY and pleasure to present and courmend this
Report to the House.

HON. . Dru:n Rr, trilP

SIGNED
(

a

a

)

DATE. . . .zQ:.,:..,Ju.Nr*

a
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INTRODUCTION.

1. In examining the Report of the Controller and Auditor General on the
Accounts of Sugar Development Fund for the year ended 30n June
2001, the Committee's attention was drawn to reservations raised by
the Controller and Auditor General in Paragraph 1 of the Accounts
with regard to losses made by the Fund in respect to importations of
sugar.

2. In Part I of this Report, the Committee broadly examined the
reservations raised by the Controller and Auditor General, wherein,
in bid to address the matter to its current status and in furtherance
to its mandate as contained in Standing Order No.148, 5 (b) and (c),
it deliberated on the contents of Legal Notice iVo. 2 (Legislatiue
Supptement) of January 13,2006 and the role of the Board as vested
in it by Section 27 of the Sugar Act, 2001.

Accordingly, the Committee examined the Execution of Sugar
Imports by the Kenya Sugar Board under the COMESA FTA
arrangements pursuant to Legal Notice No. 2 of January 13,
20,06, in relation to sound business principles and prudent
commercial practices. Part II of this Report therefore examines the
execution of importation of sugar as stipulated by Legal Notice No.
2 of January 13, 2006, (Legislatiw Supplement) vis-a-vis the
statutory role of Kenya Sugar Board.

Arising from the evidence adduced and the impact of the Legal
Notice No.2 on the statutory role of Kenya Sugar Board as a
regulator and controller of sugar importations, the Committee
resolved to compile this Report for consideration by the House.

3. This Report therefore contains the deliberations and
recommendations of the Committee on Paragraph I of the Accounts
of the Sugar Development Fund for the year ended 30ft June 2001,
in one part and the matter of Sugar Importations pursuant to Legal
Notice No. 2 of January 13, 2006 in the other.

4. The minutes of the proceedings of the Committee are attached as
Appendix I in this Report. It is pertinent to note that the Committee
took evidence on the matter of Kenya Sugar Board and Importation
of Sugar vide Legal Notice No. 2 of 2006 whilst examining Reports of
the Controller and Auditor General on Accounts of various other
State Corporations. The minutes of the proceedings of the

Report by the Public InuestmentsCommittee I
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Committee in this Xpport therefore are excerpts of the Sittings of the
Committee on the subject matter.

5. The HANSARD records of the proceedings of the Committee are
available in the National Assembly Library.
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PART I

REPORT OF THE CONTROLLER AND AUDITOR GENERAL ON
THE ACCOUNTS OF SUGAR DEVELOPMENT FUND FOR THE
YEAR ENDED 30 Jt NE 2OO1. (Paragraph 1)

The paragraph read as herebelow:-

LOSS ON EXPORT AND IMPORT OF RAW SUGAR

During the year ended SOth June 2OOL, the Fund incurred

losses totalling Kshs.54,843,925 on the export of sugar,

procured from Nzoia and Chemelil sugar companies, on the

grounds that in order to secure the EU market it was in the

national interest and unavoidable to incur such losses.

However no evidence has been provided to confirm that the EU

sugar market was secured through this action. The Fund

further imported 2OOO MT of sugar from the third lowest

tenderer, ED and F Man Sugar limited of South Africa, at

US$33O PER metric tonne, all valued at US$66O,OOO or Kshs

52'OOO,OOO. However, Records show that Hira Enterprises of
B.raziJ, and Gulf-U Flex CC of South Africa had quoted to supply

and deliver sugar at US$16O and US$fgS per metric tonne

respectively. Had the F'und purchased the sugar from the

lowest bidder at US$16O per metric tonne, there would have

been a saving of Kshs.26,787r880. Although the sole aim for

the importation was to stabilize the availability of sugar in the

local markets, the consignment was released into the market

six months after it arrived in the port of Mombasa when other

COMESA countries had gained access to Kenya market with
cheap sugar. The purpose for importation was, therefore,

6
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defeated and resulted into over-flooding the market for local

sugar companies. Under the circumstances, and in absence of
any plausible explanations for these imprudent decisions

there would appear to have been no justification for the total
loss of kshs.81,631,805 made by the Fund comprising of
export loss of Kshs.S4 1843,925 and import loss of
Kshs.26,787,880.

In his the evidence, the Chief Executive of KSB informed the
Committee that during the year under review, the Fund incurred
losses totalling Kshs.S4,843,925 on the export of sugar procured
from Nzoia and Chemilil Sugar Companies in its bid to secure a
quota in the European Union Market.

8. The Committee was further informed: -

(i) that, in the period 1985/86, Kenya lost its Sugar Protocol
Quota of 5,000 Metric Tonnes per annum in the European
Union Market, during which period the price of sugar was
government regulated and soon after having realized the
losses associated with losing the quota, Kenya started
lobbying to re-enter the sugar protocol, culminating in the
temporary allocation of 2,033 Metric Tonnes in the years
L999-2OOL and the six-year allocation of 10,186 Metric
Tonnes (MT) for the years 2OOL l2OO2 to 2006;

(ii) that, by the time the lobbyrng efforts bore fruits and Kenya
allocated 2,O33 Metric Tonnes Quota, the ex-factory price
of sugar was approximately Ksh. 38,000 per MT, making
the domestic market more lucrative for local producers
than the European Market;

(iii) that, in the year 2OOO 12001, Kenya's allocation was under
the Preferential Sugar Quota priced at Kshs .29,660.90
per MT (442.70 Euro) which was an even less attractive
option, making it difficult to interest local producers to
supply the raw sugar to meet the EU quota;

i

7
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(iv) that, considering that the L999 /2OOO and 2OOO l2OOl
African Caribbean Pacific -European Union (ACP-EU)
allocation resulted from failure by some member states to
deliver, Kenya had to prove its ability to deliver its quota
at a short notice in order to gain consideration in the
restoration and mainten€rnce of the subsequent Protocol
Quota in the European Union Market; and

(") that, the loss was envisaged in the early stages of
membership to the Protocol due to the initial
uneconomically small allocations and the prevailing high
costs of production. By this time, COMESA FTA
arangements had not been concluded and the most
economic place to source sugar was outside the COMESA.

Regarding procurement of the 2000 MT of sugar, the Committee
heard: -

(i) that, M/s. Hira Enterprises and Gulf-U Flex CC allegedly
from Brazll and South Africa respectively, quoted via e-
mail to deliver the sugar at US$160 and US$188 per MT
respectively. On pursuit of the offers, the two companies
turned out to be fictitious and could not provide
information necessary to pursue the transactions;

(ii) that, three companies M/s. Golden Sparow, Holbud Ltd.
and ED & F Man Sugar Ltd of South Africa submitted bids
for the supply subsequent to which the latter's bid was
found to be favourable in that it was the lowest at US$
330 per MT, and the company had reliable and extensive
network in the ACP-EU and that the price quoted was the
price trading at the London Futures Market at the time
therefore gu arantylng competitiveness ;

(iii) that, the Board therefore contracted ED&F Man Sugar
Ltd. of South Africa to supply the 2000 MT of sugar at the
quoted price totalling Kshs.52,000,000 and that the quote
of US$330 /MT was broken down as: Freight (US$
23llvlTl; Stevedoring and Linear Charges (US$10/MT) and
FoB prices (US$297lMT);

(iv) that by the time the sugar reached the port of Mombasa,
large amounts of COMESA sugar had gained access to the

Report bg the Pubtc InuestmentsCommittee 5
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Kenyan Market under the Free Trade Agreement (FTA)
before the LOO% import duty had been imposed
subsequent to which there was over supply of sugar in the
country, resulting to unfair competitive advantage of the
COMESA sugar over the one sourced from South Africa.
During this time (around September 2000) wholesale and
retail prices of sugar dropped by almost 6l%;

(v) considering the declining domestic prices quoted, which
were below the cost of importing the sugar, the Board had
to selI the sugar in Mombasa at a price of Kshs.8O per kg
in order to break even, a price which could not attract any
trader. The Board therefore spent time shopping for
buyers; and

(vi) in the meantime, demurrage, port charges, duties and
levies had accumulated to Kshs.l25,86I,l32. The Board
spent considerable time seeking waiver on Import Duty,
V.A.T. and demurrage charges, which was eventually
granted albeit five months after the sugar landed at the
port.

10. The Committee noted that the Board has since sought subvention
from the Treasury for the loss incurred by the Board as a result of
the importation, which has had considerable negative impact on
the financial position of the Board. Further, the Committee took
cognisance of the provision of the section 4 of the Sugar Act, 2001,
which mandates the Kenya Sugar Board to regulate and control the
exercise of Sugar Importation. The Committee observed that the
process of sugar importation has been continuously and
extensively abused to the detriment of the Board, Industry and the
nation at large.

11. The Committee observed with concern that:-

(i) much as the importation was intended to meet and
secure the European Union quota, this justification
eventually did not hold water as the sugar was not
only sold in the local market, defeating the sole
purpose for the importation, but also deteriorated the
already flooded local sugar market;

a
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(ii) the Sugar Development Fund made an import loss of
Kshs.26 ,787 r88O;

(iii) even though the Board, the parent Ministry and the
Ministry of Trade viewed the justification of meeting
the European Market as urgent, government
procurement, procedures were nevertheless flouted in
that the approval of the Directorate of Public
Procurement not to employ international open
tendering in procuring the sugar was not sought; and

(ivl the Board would seem to have been used by the parent
Ministry and the Ministry of Trade as a conduit of
delivering sugar into the country at zero rated import
duty in the guise of meeting the European Union
Market.

12. In view of the foregoing and arising from the evidence adduced
before it, the Committee recommends that:-

(i) the Director of Criminal Investigations Department
urgently institutes investigation into the manner in
which the 2OOO metric tonnes of sugar was imported
from South Africa through m/s. ED&F Man Sugar Ltd
(S.Al with a view to preferring charges against any
persons found culpable in the irregular transaction
which caused the Sugar Development Fund to incur a
loss of Kshs.26 ,787 r88O; and

(ii) the Treasury grants a subvention to the Board for the
loss of IGhs.26,787 r88O.

13. The Committee also, acknowledging that it had deliberated on a
similar matter of Sugar Importation vide Legal Notice No. 1405 of
February 25,2OOS vis-A-vis the statutory role of the Kenya Sugar
Board in its 13tt'Report at page 331 and pursuant to its mandate,
resolved to address the matter as it relates to the year 2006 which
forms the basis of Part II of this Report.

I
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PART II

EXECUTION OF IMPORTATION OF SUGAR PURSUANT TO LEGAL
NOTICE NO. 2 OF 2006 ILEGISLATTVE SUPPLEMENTI

L4. The attention of the Committee was drawn to Legal Notice No. 2 of
2006 which read as herebelow:-

Legal Notlce No. 2 Fgn January ,2006)

THE SUGAR ACT
(No. 70 of 2oo1)

IJVEXERCISE of the pou,ers confened bg section 33 oJ the Sugar
Act, the Mlnister for Agrlcultttre, ln consultatlon uith the Board,
mrl,kes the follouting Regulations-

THE SUGAR (TMPORTS, .EXPOR?S AND BY PRODUCTS/I
(AMENDMENq REGULA TIOJV|S, 2 O O 6

(7) These Regulatlons mag be cited o.s the Sugar (Impor-ts, Exports
and Bg-Product-s)(Amendment) Regulatlons, 2006.

(2) The Sugar (Imports, Exports and Bg-Product-s) Regulatlons, are
qmended bg delettng regulatlon 6 and substltuttng thereJore the
follouing neu regulation-

"6 The Board shallfacilltate the impor-tatlon oJ raut or mill
uhlte and retined sugar bg registered lmporters and millers on a
non-discrlmlnatory o;nd llberalized basts'

Made on the 74h January 2006
KIPRUTO ARAP KIRWA

MIifI,STER for AgrlculAffe

15. Having deliberated at length on a similar matter during preparation
of its 13tt Report which is before this House and in light of the
contents of the Legal Notice, the Committee noted that: -

(i) the Board would appear to have, yet again, surrendered
its statutory powers of regulating and controlling
importations of sugar as conferred on it by Section 27 of
the Sugar Act, 2001;

(ii) since the .lfotlce arnended the Sugar (Imports, Exports and
By-Products) Regulations, 2OO3, as contained in Legal

Report by the Pubhc InuestmentsCommittee 8
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Notice No. 39 of 2003, it would appear that the Board's
role had been reduced to mere facilitation of the intended
importations, which is contrar5r to the spirit and objectives
of ihe Kenya Sugar Board as established by the Sugar Act,

2001; and,

(iii) the effects of (i) and (ii) above ffi&Y, in the long-term, bring
forth far reaching and adverse financial implications on

the Board similar to those highlighted by the Controller
and Auditor Genera-l in Paragraph 1 of the Accounts of
SDF for the Year ended June 30, 2001'

16. Arising from the foregoing and noting that pursu€rnt to the notice,
importlrs were expected to bring sugar into the country between

March L, 2006 rtd p.brualy 28, 2OO7, except for Raw/Mil1 White

sugar which was to be imported by September 1, 2006, the
Committee observed that the matter required to be addressed

urgently. Subsequently, the Committee on diverse dates

summoned. and toot< evid.ence from the management of Kenya

Sugar Board (KSB) on the execution of the importations by the
KSB.

L7. In its sitting of February 8, 2006, the committee heard that
contrary to Slection 33 of ihe Sugar Act, 2001, the KSB Board was

not consulted prior to making the Legal Notice No._2 of January
13, 2006, which allowed for a free for all based on a Iirst-come-first
served. criteria for the 2006 importations. In this in execution of its
powers, the Board had sat aL its 60ft sitting to deliberate on the
criteria to be used. in adjudicating the importations where it had
had just considered and ad.opted criteria to be employed in
regulating and controlling the importations subsequent to which
th; ,""ohrtio, was to U" communicated to the Ministry of

Agriculture. The Committee also heard that contents of the Notice

were contrary to the resolution of the Board in its 60tr' Sitting.

1g. Noting that the Notice stated that the Board had been consulted,

the Committee resolved. to take further evidence from the
management of KSB, the Board Chairman and the Minister for
Agriculture.

t

t
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EVIDENCE BY UIITNESSES

Evidence of Mr. Andrew Otieno. Chief Executive. Kenva Susar
Board

19. The Chief Executive of the Board appeared before the Committee
on three occasions. In the course of taking evidence, the Committee
observed with concern that the Chief Executive was deliberately
grving conflicting evidence and on several instances attempted to
mislead the Committee. Later in their evidence, the Board
Chairman and the Company Secretary (Legal) confirmed this
misconduct of the Chief Executive.

20. The Committee therefore, pursuant to Section 16 of National
Assembly (Powers and Privileges) Act, Cap 6 of Laws of Kenya
examined the Chief Executive on Oath who informed the
Committee: -

(i) that, during its meeting of 31"t October, 2005 the Board,
addressing itself to the 2006 sugar Importation Quota
resolved to review legal Notice No. 39 of 2003. The Board
directed the Management to prepare a Board Paper, based
on correspondences between itself, COMESA and the
parent Ministry. Further, the Permanent secretaries,
Ministries of Finance, Trade and Agriculture be invited
and consulted prior to preparing the Board Paper;

(ii) that, preliminary informal consultations took place
between himself and the then Permanent Secretar5r,
Ministry of Agriculture;

(iii) that, an informal and exploratory meeting was held in mid
November 2005, at Kilimo House on instructions of the
then Permalent secretary, Ministry of Agriculture, Mr.
James E. Ongwae.

(i") that, the Kilimo House meeting recommended that the
Sugar (Imports, Exports & By-Products) Regulations, 2003
(Legal Notice No. 39 of 2003) be amended in Regulation 6
(2),(3) and (a) to remove the three existing options for the
administration of imports by way of quota allocation,
tenders and auctions. Though a resolution was not

I

,

I
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reached, the meeting recommended that the
Regulation be amended.

(v) that, to forma-lise the resolutions of the Kilimo House
Meeting and instruction of the then Permanent Secretar5r,
Ministry of Agriculture, the Board's management wrote to
the latter on November 14, 2005 vide letter REF
KSB/COM/1A/A (See Appendix fV) which conveyed that
" the consensus and reco[unendation of the members was
that Regulation 6 (2),(3) and (a) be amended to remove the
three existing options for the administration of imports by
way of quota allocation, tenders and auction as these go
against the spirit of free trade and a liberalized market".

(vi) that, in their submission to the Ministry of Agriculture
they communicated that the Kilimo House meeting had
recommended that Regulation 6 be replaced with a new
sub-regulation 6(2) tlnat reads: "The Board sholt facilitate
the importation of raut/ mill uthite and uthite refined sugar
bg registered importers/ millers on a non-disciminatory and
liberaliz.ed basis";

(vii) that, though he was instructed by the Board, he did not
hold consultative meetings with the Office of the Attorney-
General to iron-out legal matters prior to and in order to
facilitate the making of a Legal Notice that would reflect a
resolution of the Board;

(viii) that, the Board held
January, 2006 where
powers conferred on
deliberated and made

Sixtieth (60) sitting on 13th
furtherance to its statutory

by the Sugar Act, 2001, it
resolution on the intended

its
in
it

a
contents of a Legal Notice. The Management was directed
to communicate this resolution in writing to the Ministry
of Agriculture, which resolution was to constitute the
contents of the Gaaette Notice; and,

(ix) that, in accordance with the above-mentioned directive of
the Board, the Chief Executive wrote to the Permanent
Secretary, Ministry of Agriculture on the sarne day
(January 13,2006) (See Appendix V)

Report bg tle Pubic InuestmentsCommittee i1



Evidence of the Board Mr. Joseoh Mbai

2L. Appearing before the Committee on February 8 and 9,2006, the
Board Chairman Mr. Joseph Mbai, on Oath informed the
Committee: -

(i) that, he was invited to a meeting at Kilimo House, to
deliberate on sugar importation matters in preparation of
a subsequent meeting of the Board which was to
deliberate on a way-forward;

(ii) that, by the time he left the Kilimo House meeting on
November 10, 2005 the meeting had not made a
resolution on the matter;

(iii) that, the Kilimo House meeting which was held on
instructions of the then Permanent Secretary Ministry of
Agriculture, Mr. James E. Ongwae was an exploratory one
and not a meeting of the Board. It's deliberations were
therefore not those of the Board;

(i") that, the recommendation of this meeting (Kilimo House)
were not brought before the Board for consideration;

(v) that, the Board was not prirry to the contents of the letter
REF: KSB/COMILAIA of November 14, 2005 by the Board
Secretary ( Appendi* IV) ;

(vi) that, the Board held its Sixtieth (60) sitting on 13th

Januar5r , 2006 where it deliberated and made a resolution
on the intended contents of a Legal Notice which was to,
among other issues, take cognisance of the resolution of
the Board and provide that, the Kenya Sugar Board
would vet the intended importers under parameters of
importer qualification, importer capability/resources, past
performance, storage and tar compliance.

(vii) that, the management was directed to communicate this
resolution to the Ministry of Agriculture, which was to
constitute the contents of the Gazette Notice. Ordinarily,
the Notice was to come out after this date;
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(viii) that, tlne Legal Notice (No. 2 of January 13, 2006), which
appeared on Gazette Notice of JanuarSr 13, 2006 was
brought to the attention of the Board on conclusion of its
meeting of 13th January, 2006 at 2.15 p.m, thus the
Board felt that the Minister had usurped its statutory
powers to regulate and control sugar importations;

(ix) that, by issuing the Legal Notice without due
consultalions, the Minister had seized its statutory
powers. Consequently, the Board resolved to put up a paid
press statement stating its position on the matter (See
Appendix VI);

(x) that, concerned that the Notice was irregular to the extent
that the powers to regulate and control the importation
vested on the Board by the Sugar Act, 2001 had been
seized and that the lVotice was bound to have adverse
financial effects on the Board, cane farmers and
subsequently on the prices of sugar in the country, the
Board intended to meet the Minister and prevail upon him
to withdraw the Notice. Later, in order to avoid a
confrontational approach, the Board mandated the
Chairman to request for a meeting with the Minister and
to press for another meeting with the full Board in order to
prevail upon him to withdraw the Legal Notice and put up
a fresh one incorporating the resolution of the Board in its
60m meeting;

(xi) that, the Board met again on 18ft January,2006 when it
deliberated implications of the Notice. In that meeting that
Board became privy to information that the Minister had
publicly alleged that some members of the Board had been
bribed to manipulate the intended importations;

(xii) that, he met the Minister in his office in order to infbrm
him of the concerns of the Board and prevail upon him to
withdraw the Nottce. In their meeting, the Minister,
declined to accede to the Board's request asserting that he
would only leave minimal regulatory powers on it in
respect of the intended importations. He affirmed that the
Notice would stay.I
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(xiii) that, the Board, in consultation with the office of the
Attorney General was of the opinion that, with the Notice
in place, any attempt to exercise its regulatory and/or
control powers as conferred by the Sugar Act, 2001 would
attract litigations since those powers had been taken way
by the Notice; and,

(xiv) that, contrar5r to the submission by the Board's Chief
Executive to the Committee and by the Minister in the
Notice, it was not done in consultation with the Board'

Evidence of the Minister for Agriculture, Hon. Kipruto Arap
Kimra. MP.

22. Appearing before the Committee on February 22,2006, the Hon.
Minister informed the Committee:-

(i) that, most litigations in the past three years on sugar
importations emanated from Regulation 6 under Legal
Notice No. 39 of 2003;

(ii) that, the Board has spent close to Ksh. 200 million in
litigations of cases emanating from the Notice No. 39 of
2003;

(iii) that, it is the section 6(2), (3) and (a) of the Regulation
that advocated for auctioning of sugar, allocating
quotas and tendering for the sarne that led to the
litigations;

(iv) that, allocation of quotas was a restriction on the FTA
and was against Articles 49 (Elimination of Non-Tariff
Barriers), 55 (Competition), 57 (National Treatment) and
61 (Safeguard C1ause) of the COMESA FTA Regulations;

(") that, in his view, consultation as contained in Section
33 of the Sugar Act, does not have to be written, "when
the Chairman and the Vice-Chairman of the Board
come to see me, it is adequate";

(vi) that, further, his interpretation of Section 33 which
says that othe Minister ffioA, in consultation with th.e
Board, malte regulations generaLg for th.e better carrying

Report by the htbtc InuestmentsCommittee 14
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out of tlrc prouisions of this Act and witltout prejudice to
tle generality of tle foregoing" was that such
ttconsultation" is discretionary;

(vii) that, by Legal Notice No. 2 of 2006, he only took away
the powers of the Board to pretend that they were
procuring sugar when KSB was not supposed to do so
as the sugar is supposed to enter into the local market
just like any other product. Further, contrary to
provision of Legal Notice No. 6 of 2003, the Board could
not determine the quantities to be imported as this was
the mandate of the Council of Ministers (in COMESA)
and the Ministry of Finance; and,

(viii) that, prior to the Notice, the Chainnan and the Vice-
Chairman of KSB went to se him in his offrce where
they, €rmong other issues, discussed the modalities of
handling the intended importations. The Minister found
their input adequate and as such there was no need for
further recourse to the Board in this respect.

23. After protracted deliberation between the Minister and the
Committee and concerns that Legal Notice No.2 of 2006 was not
only inadequate but was also irregular to the extent that the Board
was not consulted, it was agreed that, in light of the short time
available before March 1, 2006 in which date the intended
importation was to commence, the Minister re-looks at the Legal
Notice No. 2, 2006. The Committee implored upon the Minister to
consult with the Board with a view to reviewing its contents and
incorporating the resolution of the Board's 60th meeting in a
subsequent Legal Notice.

24. In this regard, the Minister affirmed that he would only annul the
notice after consultation with the Board in order to establish their
views on the Notice and thereafter seek Iegal advice on modalities
and effects of annulling a legal notice.

I

t

I

I
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DELIBERATIONS BY THE KSB BOARD ON THE NOF
IMPORTATIONS OF THE 2OO6 OUOTA

25. From the evidence adduced, the Committee noted that, in
execution of its mandate, the KSB Board sat on diverse dates to
deliberate on the matter as follows: -

26. At the 55th meeting held on 31"t October 2OO5, KSB
management re-tabled the proposal for an amendment to the Legal

Notice to enable the Board meet its set target under the
Performance Contract. During this meeting:

discussion on the draft Notice presented by the Management
was deferred to a meeting scheduled for Thursday 10th

November 2005;

o

o the Board observed that while this proposal advocated for a
"First Come First Serye" mode of administering imports from
COMESA, this was not provided for within the Sugar (Imports,
Exports and By-Products) Regulations as gazetted under Legal

Notice No.39 of 2003. There was, as a result, a general
consensus that the prevailing regulations needed to be

reviewed to accommodate the spirit of the trade protocols to
which Kenya is a party. It was agreed that a meeting be

convened to consid,er the regulations with a view to avoiding
previous challenges aIld resultant costly litigation;

the Board requested that the three Permanent Secretaries from
the Ministries of Finance, Agriculture and Trade be invited in
their individual capacities to the meeting to be held on loth
November 2005. Once agreed upon, an appropriate Gazette
Notice was to be approved for publication not later than 31"t

November 2005.

({

I

a

27 At the S6th meeting held on 23'd November 2OO5, both
Permanent Secretaries in the Ministries of Agriculture and Trade
were personally in-attendartce and the Board revisited
Managements proposal for the amendment of the Sugar (Imports,
Exporis and By-Products) Regulations when the following were
highlighted; the COMESA requirements; efforts so far made
towards the domestic administration of safeguard measure;

t

,
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attendant Litigation; options provided in the current regulations
and their pros and cons; comparatives with other importation
regimes; proposals and recommendations for the future. In the
meeting:-

the Board recognLed that Kenya was a net beneficiary under
COMESA and underscored the need to observe the treaty to
its fullest extent. It was observed that the domestic
administration of the Safeguard was therefore very important
and care needed to be taken not to confuse this with the
broader technical issues of the signed treaty;

the Board deferred its decision on the way forward and
requested that the paper be enriched along the follo*it g

lines:

a

obtaining legaI opinion from the Attorney General on
the four options of "Tender", "Quota Allocation",
"Auction" and "Free For A1l" with 30% exclusively
reserved to millers;

clearly tabulate the guiding principles and instruments
that will be applied in the process in each one of the
four and how the identified challenges will be obviated;

provide a report on the previous importation process
particularly on the 30% allocated to millers in the last
exercise clearly itemizing;

the Board directed that the Hansard record and specific
recommendations by PIC on future administration of the
safeguard measure be sought;

the Board resolved that consultations \Irith the Ministry of
Agriculture, Attorney General, Treasury and Director
General (Procurement) be sought on the proposed way
forward;

the Board agreed that the meeting to consider the revised
paper be convened on 13th December 2005 where a
representative of the Attorney General should be invited
and be in attendalce to give guidance. Martagement was

a

a

,
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requested to develop a draft paper as a priority for initial
discussions with the Permanent Secretary, Ministry of
Agriculture and the Solicitor General.

28. On 20tb December 2OO5, during the 58th meeting, management
presented Board paper No.35/2005 along the lines requested by
the Board. Based on this, the Board resolved:

(i) that, the status quo on the administration of imports and
exports as contained in Legal Notice No.39 of 2003 and
which was communicated to the parent Ministry, be
maintained as earlier resolved.

(ii) that, due to the steady build up of stocks in the sugar
factories that is likely to result in a glut in the domestic
market, the need for the Board to regulate the timing of
sugar in-flows was more urgent now.

(iii) that, following the adjustment of the profit made by
chemelil on behalf of millers in the year 2oo5 import
exercise, from 78 million to approximately 40 million,
there was no economic justification in the setting aside
of 30% of the available COMESA quota to millers.

(iv) that, the year 2006 import process be administered by way of
invitation of tenders provided in paragraph 6 of Legal Notice
No.39 of 2OO3 i.e. the current sugar (Imports, Exports and
By-Products) Regulations.

(v) that, provision be made in the Sugar Bill that makes the
Board as effective as KRA in the regulation of imports.

In support of the above resolution, it was decided that:

Management develops a process that sets out the
conditions of tender and criterion for the selection of
importers for consideration by the Board Tender
Committee.

specific recommendations be made by the Tender
Committee to the full Board for adoption and
approval on who brings in how much and when.

a

ro
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o

written concurrence be obtained from the Attorney
General, Treasury, KRA and the Ministry of Trade
before the Iinal gazette notice is issued.

the statement on page 2 of Board Paper No.35/2005
to the effect that the Board issued Gazette Notice
No.1405 dated February 2005 be expunged from the
records as it was not a Board resolution.

that the figure of 78 million stated at paragraph 4
on page 7 of Board Paper No.35/2005 as profit
made by Chemelil be amended to read
approximately 40 miIlion.

a

29. In the s€une meeting, serious concern was expressed over the
apparent glut that was building in the market. Management was
requested to re-exarnine the Board's policing function, which did
not seem to be working to expectation. The Board was informed
that there was suspicion of instances of under-declaration of ta<
values with some sugar from non-COMESA origins was being re-
packaged to reflect that it is Kenya's domestic mills.

30. During the 59th meeting held on 1lth January 20,06, the Board
referred paper No.1 12006 to the Tender Committee to consider and
make specific recommendations to the full Board on the modalities
for quota allocation under a regulated regime. This was concluded
at the 38tr, meeting of the Tender Committee held on 12th January
2006 and detailed recommendations made for the Board's
adoption.

31. At the 6Oth meeting held on 136 January 200,6, the Board,
having considered the recommendations of the Tender Committee,
adopted the following procedure:-

(i) that, it would determine and make public vide a gazette
notice, our domestic needs, both refined and mi11 white
sugar, having taken into account our shortfall;

(ii) that, it would make an application to Treasury seeking
exemption from the 28-day period requirement for
advertisement of tenders as it is constrained by time;

,

Report bg the Pub\c InuestmentsCommitlee 19



(iii) that, it would then issue a notice on or before 30trt January
2006 in the three main local dailies (the Standard, Daily
Nation and Kenya Times) inviting all "Registered Importers"
to come forward and appiy for quotas specifying the
quantities and timings of actual entry by month with regard
to Treasury's approved advert time limit.

(iv) that, immediately the applications are closed, evaluation be
undertaken using the below listed criteria and the tender
committee be convened to adjudicate accordingly. The
results be made public within 24 lnours to avoid interference
and lobbyrng:-

o Importer Oualification (Mandatorv)

Veifg the applicant against the Register of Importers
to confirm tlmt the candidate qualifi"es as suclt" and
eliminate anA applicartt utho does not hold a ualid
imports certificate.

Importer Capability / Resources (50%)a

O

To eliminate briefcase importers, examine and. confirm
tlnt tle appticant has tle abilitg to import. Perttse
Tender Seatitg, Bank Statements, Audited Accounts
and establish abilitg to raise reEtired funds to import
utithin a specified perbd.

Past Performarr.ce 2Oo/ol

The conduct of the applicant in the last quota to
determine uthether theg followed tle laid doun niles
or noL e.g. t-uheth,er one used the license to import the
wrong tApe of suga1 whether one imported uitltout a
uatid import licence. For tlwse utho benefited from
the Etota last gear, qamine:-

- hout much the applicant impofied in the last Etota-

- tleir refitrns to confirm thnt tlrcg satisfactorilg
complied with the prouisions of Regulation 7 of the

t

I
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Sugar (Imports, Exports and Bug-Products)
ReEilations on filing of rehrns.

Storase QO%l

Buidence of adequate storage facilitA. Wlrcther ou)n
go-doutn or hired go-doutn and their capacitg uis-d-
uis qtantitg tle applimnt wants toimport.

o Tax Compliance (LOo/ol

Certificate of Tax Compliane from KRA. Since the
applicants are benefittng from Tax-free imporls, tlrcA
must proue tlnt they h.o"ue alwags paid their taxes as
required.

The Board in tleir deliberations decided tlut for tlwse
utho wilt qltaltfA and in tlle interest of eEity, a
maximum allocation of 5,000 MT be applied. Houteuer,
this Etantity can be uaried depending on total number
of applicanls qualifging for the importation exercise.
Based orl the foregoing, tlrc Board resolued tlwt it
slnll:

Prepare and sell the tender doqtments at a non-
refundable fee of Kstts.70,000.

Communicate the outcom.e to each appliunt both
successyful and unsuccessTtt I.

Communicate to tlrc successfzl applicants stattng
the Etantity and month of importation and
cons eqluence s of non-compliance.

Submit to KRA a list of successTtzl applicants
afier publishing the same in the Kenga Gazette.
Thereafier, stict surueillane and monitoing bA

KSB be done at the Port of Mombasa and otlrcr
designated port of entries to gaard against paper
clearane. Onlg the quantities allocated to anriue
at a particular time slnuld be cleared.

t
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32. During its 60th meeting, the Board further resolved that the
importation of the sugar quota be spread throughout the year i.e.
from March 2006 to Febru xy 2OO7 and that only Sugar Importers
/ Exporters whose registration has been issued as at 1lft January
2006 be considered for allocations.

33. Further, the management was requested to formally communicate
the Board's decision to the parent Ministry and work in close
consultation with other arms of Government to ensure effective
administration of the quota as approved.

34. At adjournment of its 5Oth meeting, the Board was Presented
with copies of the Legal Notice No.2 signed by the Minister for
Agriculture.

35. During its 61=t meeting held on January 18,2006, the Board
considered the contents of Legal Notice No. 2 dated 13th Janua:1l
2006 issued by the Hon. Minister for Agriculture and noted that it
was inconsistent with their resolution at MIN.ll2006. The Board
reiterated its earlier resolution and rejected the Legal Notice in its
entirety and observed as follows:

(i) that, in order to regulate the inflow of imports into the
already saturated domestic market they had resolved and
maintained that the administration of imports be by way of a
regulated, transparent and predictable process that conforms
to the laid down hrblic Procurement Regulations;

(ii) that, Legal Notice No.2 of 2OO5 was a unilateral decision
by the Minister for Agriculture and at no material time
was it issued in consultation with the Kenya Sugar Board
as stated therein;

(iii) that, its contents clearly contradicts the Board's resolution
on the administration of imports through a quota system;

(iv) that, the notice goes against the spirit of section 27 of the
sugar Act, which provides that all sugar imports shall be
controlled by the Board;

(v) that, in view of the fact that,29,l2O.2L, Metric Tonnes of
domestic sugar worth approximately Ksh. 72,800,525.00 was
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being held by local factories as stocks as at Monday 16th

January 2006, the imports for the current year be staggered
throughout the year from March 2006 to Febru ary 2OO7 to
allow the disposal of the evidently high factory stocks and
facilitate timely payment to farmers for their cane delivered;

(vi) that, the Legat Notie in its current form does not support (v)

above as it provides for a free and liberalized market without
the above stated regulation. It is therefore neither in the
interest of the farmers nor wider Kenyan public. It is for
this reason that the Board stands by its earlier resolution to
regulate inflows and not go for the "Free for A11". Legal Notice
No.2 dated 13th January 2006 is there fore rejected by the
Kenya Sugar Board; and,

("ii) that, in the interest of the sugar industry and as the
custodians of the stake holder's interests, the Board should
seek an appointment with the Minister for Agriculture to
prevail upon him to revoke the Legal Notice forthwith.

36. Further, at the conclusion of the 61"t meeting, the Board's
attention was drawn to allegations in both the print and electronic
media alluding that some of its members may have been

compromised to support the quota allocations hence the decision
to go "Free and Liberaltzed" route. The Board took grave exception
to this and demanded that a press statement be released under the
signature of the chairman to confirm to all stake holders that none
of the members have been so compromised and also making public
the resolution of the Board disclaiming the Legal Notice No. 2 of
13th January 2006.

37. Further, in this meeting, the management circulated a draft
Gazette Notice to be issued to compliment L.grl Notice No. 2. in the
administration of COMESA imports. Given that the Board did not
agree with the contents of the Legat Notice they directed
management not to publish the Gazette Notice whose draft was
circulated in the meeting.
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COMMITTEE OBSERVATIONS AND CONCERIIS
a

What had KSB Board resolved on the intended
imoortations and contents of Lesal Notice ?

38. As detailed elsewhere in this Report, the Committee heard that at
the 6Oe meeting held on 13th January 2006, the Board having
considered the recommendations of its Tender Committee, adopted
a procedure on the intended importations, which would involve
evaluating the interested importers based on the parameters of
Qualification; Capability/Resources; Past performance, Storage
and Tor Compliance. The Board was to seIl the tender documents
at a non-refundable fee of Kshs.10,000 and thereafter:-

(i) communicate the outcome to each applicant both
successful and unsuccessful;

(ii) communicate to the successful applicants stating the
quantity and month of importation and consequences of
non-compliance; and

submit to KRA a list of successful applicants after
publishing the salne in the Kenya Gazette. Thereafter,
strict surveillance and monitoring by KSB be done at the
Port of Mombasa and other designated ports of entry to
guard against "paper clearance". Only the quantities
allocated to arrive at a particular time should be cleared.

(iii)

39. The importation of the sugar quota was to be spread throughout
the year i.e. from March 2006 to February 2OO7 and only Sugar
Importers/ Exporters whose registration has been issued as at 11e
January 2006 were to be considered for allocations.

40. The above resolution of the Board was communicated to the
Ministry of Agriculture vide Letter Ref. KSB lCl25IF)VOL.111 of
January (Appendix v). In part, the letter conveyed that:-

"....The Kenga Sugar Board hns finalizEd its deliberations on

ttte administratim of imports form coMESA at tlrcir 6ah
meeting hetd today 13l,h January 2006. The Follouing is an
outline of tlrc criteia tttnt it has adopted for the process and
whichit intends to publiciz,e toall stakeholders-

a

Report bg the Pubhc Inuestments Committee 24



Determine and make public uide a gazette notice
our domestb needs, both refined and mill uthite
sugar taking into acaunt our shortfall.

(ii) Application be made to Treasury seeking
exemption form the 28 dag peiod reEtired for
aduertisement of tenders as u)e are constrained
bg time.

(iiil Kenga Sugar Board issues a notice in the tlvee
main loca.l dailies (the Standard, Dailg Nation
and Kenga Ttmes) inuiting all "Registered
Importers" to come forutard and applg for quotas
specifying tlxe qtantities and timings of achnl
entry bg month utith regard to Treasury's
approued aduert time limit.

(iu) Immediatelg the applications are closed,
eualuations be undertaken using tlrc below
stated criteria and the tender committee be
conuened to adjudicate aeordinglg. The results
be made public utithin 24 hours to auoid
interference and lobbging.

The suggested parametus for eualuation and scoring tlrc
applicant are: impofter Etalification, importer
capabilitg/ raources, past performance, storage and tax
compliane.. . ... the Board resolued thnt it sholl:. . . submit to
KRA a tist of successrfizl appticants afier publishing the
same in the Kenga Gazette. Thereafier, stict surueillance
and monitoing bg KSB be done at the Port of Mombasa and
ot?wr designated port of entrtes to guard against paper
clearane. Only the Etantities allocated to aniue at a
paftianlar time should be cleared. . . . . ..The purpose of .tltis
letter is to communicate this resolution and tle approued
modalities for the administratitt of tlrc sugar imports under
COMESA arrangem.ent for tte gear 2006/ 07...".

41. The resolutions of the 60th meeting of the Board held on 13th

January 2006 were to form the contents of the intended Legal
Notice.

o
a

t

t
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Was the Board consulted orior to publication of the Leeal
Notice?

42. During his appearzm.ce before the Committee, the Minister for
Agriculture, Hon. Kipruto arap Kinva, MP alluded that:-

(i) in his understanding of Section 33 of the Sugar Act,
ttconsultationt' is discretionary;

(ii) nevertheless, consultations with the Board were held in the
following occasions:-

(a)during the meeting held at Kilimo House on November
10, 2005; and,

(b)when the Board Chairman and the Vice-Chairman
visited him in his office.

43. The Committee d.raws its observations from the evidence adduced
and papers laid before it uis-d"-uis the provisions of the Sugar Act,
2001 as follows: -.

44. Section 5 of the Sugar Act, 2OO1 details the composition of the
Board as follows:-

(a)a non-exeantiue Chairman elected bg tlrc Board from among
the representatiues of tlrc grouers representatiues on tlrc
Board artd appointed bg tle Minister;

(b)seuen representqtiues elected by grouters and" appointed ba
tlrc Minister;

(c)three representatircs elected bg millers and appointed bg the
Minister;

(d.)the Permanent secretary in the Ministry for the time being
responsibte for matters relating to agricttlfiire;

(e)the Permanent kcretary to the Trasury;

(fl the Director of Agianlhtre; and

I

,
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(g)theChiefExeantiueofttteBoardappointedundersectionT0
utln sltnlt be an ex-oJfi.cio member aid secr"tary to the Board'

45. Paragrap:n 211) and (2) of the First schedule of the Act provides

u tlle Board slwll meet not less than four times in euery financial

aear and" not more tltnn four months slutt elapse betuten th'e date

Zf one *""ting and" in" date of the nert meeting. (2) not

utitlstanding th; prouision of subpiragraph (1), the chnirman, and

upon reqi{ition ii utriting bt at teast fiue members shnll, conuene a

meeting of the Biard at iny time for ih" t onsaction of the business

that;

of tlrc Board"

seuen members"

that relate to the Industry'
Report by the Htbtc InuestmentsCommittee

46 subparagraph (a) of the First schedule of the Act provides that
*tte euorum for ihe conduct of tle business of the Board shnll be

u

47 . Subparagraph (5) and (5) of the First.schedule gives the chairing

of the noards meetings to the Board, Chairman, or, in his absence,

the Vice-.tr"ir**, o-f, in absence of the two, ally other member

elected bY the members'

48. From the foregoing, the committee observed that contra4r to the

Minister'. opiiiorrJ'tn" Board must be consulted prior to making

regulations 
-relating to importationl of 

. 
sugar' This is provided for

under Section 33 oTthe Sugar Act' 2001' as follows;

,,the Minister frda, in consultation rttith th? Board, make

regulations g"n"rittg for !ry" better carrying out of the

prowsions of this eciaia u,tithoutpreiudigg to tlrc generalita of

tn" iiiigoing, such regulations sl;r,ll prowde-for-

(a) the regulation oni"ontrol of the production, manufachring,

marketing, imporiation or expofta{ion of sugar and its by-

Products"

49. The committee also observed' that section 4 of the Sugar Act' 2001

vests the function of t.gUfating, developing and- promoting the

sugar industry in the X.riV" Sufar Board-' It therefore follows that

the Minister must consult the statutory regulator of the industry in

theeventthatheistomat<eregulationsthataffecttheindustry.In
this case, regulations governing importations of sugar are matters
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51

The Committee further observed that, if the objects and functions

of the Board as stipulated i; Section 4 of th. Act are to be

achieved, the no,'a must be consulted on such matters as making

of regulations concerning sugar importation'

Fr.rrther,theCommitteenotedthattheKilimoHousemeetingwas
not a meeting of the Board:-

(i) since, it was instigated by the 
- 
Permanent Secretary'

Ministry of Agriculd;: M."ting. of the Board are called in

the manner stipulaied under"subparagraph 2(1) of the

First Schedule of the Act;

as out of the eleven (11) persons present' only two were

members of the Board (perman"rri s."retary, Ministry of

Agricultrr. *d- tft" E""id Chairman) one was an ex-officio

member (Chief Exlcutive' KSB)' The meeting therefore did

not form the statutory q'o** to constitute a meeting of

the KSB Board;

sinceitwaschairedbythePermarrentSecretar5r,Ministry
of Agricuft rr". fuft"ti"gt of the Board can be chaired only

as stipulated in subparagraphs (5) and (6) of the First

Schedule of the Sugar Act;

Section 8(1)(e) & (f) of the State Corporatr-o1s Act expressly

stipulates on the'chairing "'Jquorum 
of Board sittings of

a state "otpo,"tiott- 
tritftis Jontext' the Kilimo House

meeting ,t J 
- th" meeting(s) . between Minister for

Agricultur" ,t'a tf'" go"a'" Zi'"it cannot be construed to

bJ meetings of the Board;

(ii)

(iiil

(iv)

52. In Addition,

(i) the deliberations of the consultative meeting at

Kilimo House were not communicated to the Board;

the Chairrnan of the Board informed the Committee

that, by the time he left the meeting ' a

consens',rr7*"1' lot*"a on the intended

i*p"t,"ti"ns hla not been reached;
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(iii) neither the Board nor its Chairnan was privy to the
contents of the letter REF: KSB/COMILAIA of
November L4,2005 (Appendix fV) which was
written by the management to communicate and
formalise the resolution of the meeting to the
Permanent Secretary, Ministry of Agriculture. The
Chief Executive, KSB denied having knowledge of the
letter prior to Febru ary 7 , 2006 when it was brought
before the Committee. In this regard, the Committee
was informed that the said letter was done on
instructions of the then Permanent Secretar5r,
Ministry of Agriculture Mr. Ongwae;

53. The Committee held that, pursuant to Section 5 and subparagraph
(a) of the First Schedule of the Act, meetings between the Minister
and KSB's Board Chairman and/or Vice-chairman cannot be
construed to be meetings of the Board. Decisions and proposals
reached at such meetings are not binding on the Board, unless the
properly constituted Board ratifies them. At no time did the KSB
Board consider or ratify proposals advanced by the Minister after
his alleged meeting with the Board Chairman and Vice-chairman.

After the Le Notice - what did the Board resolve?

54. As stated elsewhere in this Report, the Committee heard that the
Board, in its 6l"t meeting of January 18, 2006:-

(i) noted that the Notice was inconsistent with their
resolution under MIN. No. 1 /2006,

(ii) rejected the Legal Notice in its entirety as it was a
"unilateral decision by the Minister for Agriculture and at
no material time was it issued in consultation with the
Kenya Sugar Board",

(iii) resolved to issue a Press Statement signed by its
Chairman..to confirm to its stakeholders that "none of its
members had been so compromised and make public the
resolution of its members disclaiming the Legal Notice
(See appendix VI),
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55. Arising from the foregoing' the Committee held that:-

(i)byfailingtoconsulttheBoard,theMinisterviolated
Slction 5s of the Sugar Act;

consultation with the Board'" as contained
- 
Notice No. 2 of 2006 were therefore

w the of ter ?

(ii) th
in

e words nin

the Legal
misrePresenta tion of the truth;

and iIlegal; and

to the extent that the Minister failed to consult the

Board prior to ,tf"""ing the legal Ngtice No' 2 of 2006

consequent to ;hi.h th"e Noti".-i.i1"d to incorporate the

resolutionsofit'-oo*Meeting,theNoticeisirregular

(iii)

(iv) by failing to consult the Board as stipulated in section

33oftheSug"'e..,theMinisteroffend.edSectionsl0
and 19 of the poUtit'Officers Ethics Act' 2003'

In
ofinKS

a

56. The Sugar Act, 2OO1 vests the functions of regulating' developing

and promoting the sugar i"Jr=t y in the Kenya sugar Board' From

the evidence adduced, th;-C;*itt"" heard ttat' Kenya acceded to

CoMESA Free Trad'e Agreement on october 31, 2000, pursuant to

which there was a *rrtJ-=rrrg" of sugar imports fro-m the region'

with dire effects o" 
-1fr"-- "domestic sugar market' Kenya

subsequently invoked. *a*"= granted-a coiltBSA FTA Safeguard

windowintheyear2oo2whichwasrenewed,in2003forafour-
year term commencing ln ioo+. rt is on this window that the

prevailing ",gtt 
importations are based'

ST.TheCommitteenotedthat,inthey:,,2oo3,und'erSection33of
the Sugar Act 2001, tfr"-fvfirri"try of Agriculture issued Legal Notice

No.39beingt}reSugar(Imports,Exports1naBy-Products)
Regulatiorr. 'rhi"h *"r"o *t t* effect for the first time in 2004

consequent to which trrJ eo"rd, vide gazette N.ofige No' 2127 of

March Lg, 2OO4 elected to allocat" qr;t"" to eighteen traders to

import J;; t; the period March to Julv 2oo4'

t
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58. The Committee also heard that, the legality of the Gazette Notice
No. 2 L27 was questioned by certain importers who had not been

allocated quotas, who ignored it and applied Notice No. 12 of
March t, 2OO+. The effect of this was that most of the 18 traders
allocated quotas were locked out of the 2004 quota for mill white
sugar and proceeded to institute legal proceedings against the
goara and Kenya Revenue Authority seeking claims for lost
business.

59. The Committee further heard that almost at the same period,

during the 14th meeting of COMESA Trade and Customs
committee in May 2oo4, a complaint was raised that Kenya was

engaging in Non-Tariff Barriers (NTBs) through the quota allocation

"yJt"* 
irhi"h, ostensibly, was in breach of Articles 49 (Elimination

oi NTBs), 55 (Competition) , 57 (National Treatment) and 61

(Safeguard Clause) of COMESA Treaty. Kenya gave aIl assurance to

harmonise its trade systems with the trading policy within the
COMESA trading block.

60. The Committee took cognisance of the fact that, in the 2005 quota

and in line with the COMESA FTA Regulations, the Board issued

Gazette Notice no. 1405 of February 25,2005 fttthose contentswere
subjected. to examination bg the Committee a.s tleA contrauened th.e

KSB's Board. resolutionl, providing for importation of mill white

sugar by traders and. millers in the ratio of 70 to 30 respectively, on

first come-first served basis in the spirit of liberalized and free

trade. Again the Board was sued by importers who p-referred quota

allocation to the free for all system, arguing that KSB was

contravening Section 6(21 Sugar (Imports, Exports al-Id By-
products) REgulations (Legal Notice No. 39). The Courts ruled in
favour of KSB.

61. The Committee also noted that the Board has had various
correspond.ences with the office of the Secretary General of Comesa

with a view to establishing and adopting a sugar import policy that
is in tandem with national statutes and the Comesa Treaty'

62. Further, the committee noted that, even though the Board had

resolved, that written concurrence be sought from the Ministries of

Trade and Agriculture, the TreasulY, Kenya Revenu.e Authority and

the Attorneyl6.rreral prior to putting the Legal Notice, this was not
done.

I

I
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63. From the foregoing, the Committee observed that, much as the
Board and the Minlstry felt that the Regulations initially offended
Articles 4,5,49,55 57 and 61 (See Appendix VIIU and Article 27 of
Vienna Protocol on Treaties, the Chief Executive of the Board failed
to get the opinion of the Office of the Attorney-General before
putting forth the Notice as directed by the Board'

64. Further, taking cognisance of the relevant Articles of the Vienna
Convention on IntErnational Treaties, having carefully examined
Articles 49, 55, 56,57 and 61 of the Comesa Treaty (See Appendix
VIU urs-ri-urs the role of Kenya Sugar Board as provided for in the
Sugar Act, the Committee held that, once COMESA has allocated a

quota to its member state under the FTA and the extended
Srf.grrrd window, it is up to the member state to determine how
the quota will be exhausted. The mechanism(s) of determining how
Kenya's quota would be achieved is a statutory preserve of the
Kenya Sugar Board. Invariably, KSB is expected to advice the
government in this regard.

At the sarne time, the Committee expressed concern on conflicting
information and uncertaint5r in the profits made by chemelil
Sugar Company on behalf of millers in the year 2005 importation
exercise. In a submission to the Committee last year, the Minister
for Agriculture allud.ed that the company reaLized Ksh. 600 million
from the importations. The figure was later reduced to Ksh. 78

million and then adjusted to Ksh. 40 million.

I

t

I
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RECOMMENDATIONS

65. It is important to note that: -

(a) the Committee had deliberated at length on a similar matter
during preparation of its 13tt, Report which has since been
laid before this House. In preparation of the 13th Report, and
in connection with mnning of State Corporations by parent
Ministries, the Attorney-General advised and asserted that
unless expressly provided for in a state corporation's
enabling statute, the role of a parent Ministry is chiefly
advisory as they are nonnally and adequately represented in
the boards of state corporation under them and as such
should ventilate their views in board meetings of those
corporations; and,

in its 13tr, Report, the Committee took great exception to the
finding that, in execution of sugar importations for the 2005
quota under the coMESA FTA arrangements, KSB had been
disregarded in making Gazette Notice No. 1405 of February
25, 2005. The Notice failed to reflect the resolutions of the
Board on the then intended sugar importations. The Chief
Executive of the Board, Mr. A. Otieno had informed the
Committee that he made the Notice after consultation only
with the Minister for Agriculture Hon. Kipruto arap Kirwa,
MP.

(b)

66. Arising from the evidence adduced, papers laid and the foregoing
delibeiations by the Board, the Committee makes the following
specific observations:-

(i) that, by instructing the rnanagement of the Board to
attend and draw the letter REF: KSB/COMI lAlA of
November L4,2005 (Appendix Iv) to the Permartent
Secretary, Ministry of Agriculture at the meeting at Kilimo
House and issuing other instructions to the Chief
Executive, who is only answerable to the Board (Section
10 of the sugar Act, 2OO1l, the Ministry of Agriculture
usurped the powers of the Board; The Committee
expresses the view that it was on the strength of this letter
that the Kilimo House meeting was formalised and the
contentious Legal Notie issued;
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(ii)

(iiil

(iv)

that, continued usurping of the statutory powers of the

Boardisnotonlyi'regutararrdillegalbutalsorendersthe
regulatory & coritrol finctions of tlie Board futile therefore

negating its very existence;

that, the continued usurping of the regulatory and-:ontrol

powersoftheBoardonSugarimportationswouldhave
hirect negative implications or. it. fina,cial performartce;

that, considering that prior to February 8' 2006' the

Board was "oi-?ri.fy 
td the management's letter REF:

KSB/COM/ 1A/A of No-vember 14' 2OO5 to the then

Permanent Setretar5r, Ministry of Agriculture' there was

deliberat. ,.tio" Uy"[n" KSB *"t'"gt*ent to conceal its

dealings with the Ministry in respect of the intended

importations and as such the Board' was not aware of

such dealings, and;

that, the Board, was not consulted prior to releasing Legal

I

(v)
Notice No. 2 of 2006'

67 . The Committee recommends that:-

(i)

(ii)

theDirectorofKenyaAnti.CorruptionCommission
institutes investigatiJns into the execution of sugar

importations intJthe country '1-d:1 
the COMESA FTA

arrangements--ii' the periods 2OO4' 2OOS and 2o,o6

particularly on the rol"= Playe-d -b{ oflicers in the

Ministries of egri.orture, Trade & Industry, the E"ov1
Revenue A";h;;ity and the Kenya Sugar -Board
(includingBoardmembers)withviewtopreferring
appropriate "i"tgu" 

against any person(s) found

culpable;

theDirectorofKenyaAnti.CorruptionCommission
institutes invJilations into to the role of the Hon.

Kipruto araP Kirw-a, MP, Mr' James E' Ongwae and Mr'

Andrew Otieno in the execution of sugar importat'-"1:

into the country under the COMESA FTA

arrangements for thl periods 2OO4' 2OOS and 20O6;

pursuant to sections 1O, 35 and 36 of the Anti-

Corruption and Economic Crimes Act' 2OO3' the
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findings and recommendations of the Director of
Kenya Anti-Corruption Commission in respect of (i)
and (ii) above be included in report of the fourth quota
of the year 2o,06;

(ivl the Hon. Kipruto arap Kirwa and Mr. Andrew Otieno,
Chief Executive of the Kenya Sugar Board immediately
steps aside to allow the Kenya Anti-Corruption
Commission carry out the above-mentioned
investigationsl

(v) without compromising the autonomy of the Kenya
Sugar Board and in order to streamline the sector and
safeguard national interests in the importation of
sugar, an Inter-Ministerial Committee be formed
comprising and not limited to, rePresentatives of
Kenya Revenue Authority, the Office of the Attorney
General, Ministry of Agriculture, the Kenya Sugar
Board and the Ministry of Trade & Industry (all not
below the level of a Deputy Secretary) to set guidelines
for sugar importations by 31"t December, 20,0,6 and
make public the resultant regulations and guidelines,
which would then be employed for all sugar imports
under the COMESA FTA Safeguard window for the
period up to the year 2OO8;

(vi) the Minister for Agriculture, now and in the future,
refrains from interfering with the day-to-day activities
of the Board; and

(vii) where the parent Ministry has, in the past, irregularly
negated administrative decision(s) made by the Board
in exercise of its statutory Powers' the Board should
be at liberty to revisit the matter(s) and make
appropriate decision(s).

)

I
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APPENDIX I

MINUTES OF THE PROCEEDINGS OF THE
COMMITTEE

I
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MINUTES OF THE FIRST SITTING OF THE PUBLIC INIIESTMENTS
COMMITTEE ON ITIATTERS OF KENYA SUGAR BOARD ACCOUNTS AT{D
IMPORTATION OF SUGAR HELD IN COMMITTEE ROOII NO. 7,
PARLIAMENT BUILDINGS. ON THURSDAY. 15TII DECEMBER. 2OO5 AT
1O:OO A.M

PRESENT

The Hon. J.B.N. Muhrri, MP
The Hon. Wafula Wamunyinyl, MP
The Hon. Gachara Muchiri, MP
The Hon. AIi Bahari, MP
The Hon. K.M. Sang, MP
The Hon. (Dr.) Sammy Rutto, M.P.

(Chairman)

ABSENT WITH APOLOGY

The Hon. Jimmy Angwenyi, MP
The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP

IN ATTENDAI{CE

NATIONAL ASSEMBLY

MS. Phylis Mirungu - Senior Clerk Assistant
Mr. S.J. Njoroge - Third Clerk Assistant

MINISTRY OF TDGIPEI

Mrs. T. N. Gathaara - Under Secretary

CONTROLLER A}TD AUDITOR GENERAL

Mr. Sylvester N. Kiini - DePuty Director of Audit
Mr. Charles N. Nyanyuki - Principal Auditor

INSPECTORATE OF'STATE NS

Mrs. T. K. Gichana Inspector I

MINISTRY OF AGRICULTI'RE

Mrs. Emily M. Gatuguta Senior Deputy Secretary/ SC

a

t

I

I

a
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MrN. NO. 001/2005/2006 (21 EVIDENCE

Report and Accounts of the Kenya Sugar Board and SuEar DeveloPment
Fund for the years 2OOO/2OO1 and the Certificate thereon by the
Controller and Auditor General.

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs Rosema:y Mkok Company Secretary and Zacheus Kivindu,
Management Accountant appeared before the Committee and gave evidence
on the Accounts of the Board and those of the Sugar Deveiopment Fund for
the year 2000/20001.

MrN. NO. OO2l2oos /2OO5lOO2l: EVIDENCE: P RAPH 1 OF

t

t

2o,o,o12o,o ACCOI'NTS. PERATING
RESULTS.

The Committee was informed that the difference in the Operating Results
figure was due to decreased ievy collections, loan repayments and increase in
employment costs.

The Committee Concluded taking evidence on ttre paragraph.

MrN. NO. OO3/2ooS 12o,0612l: EVIDENCE: PARAGRAPH 2- FORIVIER
CHAIRITIAN'S IMPREST

The Committee heard that t]:e Board has since forwarded the matter to the
Inspectorate Corporations for necessary action and recovery'

Having taken evidence on the paragraph, the Committee directed that: the
Chief Executive;-

(i) and the Inspectorate of State Corporations (lSC) pursues the mater
expeditiously and report progress within 3O days period. (Action:-
ISC); and,

(ii) to provide breakdown information on amounts and the diverse date
and, which the Imprests were issued.

The Committee resolved to treat the paragraph as concluded save for the
above -mentioned directive s

MrN. NO.OO4/ S 12o,o612lz EVIDENCE: PARAGRAPH 3- REIIREMENT
BENEFITS

The Committee directed ttre Chief Executive to pursue the matter
expeditiously and inform Mr. Francis M. Chahonyo of the full amount
claimable from himself and the amount claimable from the National Bank
and progress report be made to the Committee in 30 day's time'

t
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The Committee treated the
mentioned directive.

paragraph concluded save for the above-

MrN. NO.OOS /2OO5 /20O6(2): EVIDENCE: PARAGRAPH 4 MEDICAL
SCHEME AI{D ALLOWAIICES

The Committee directed tJ:e Chief Executive to seek post-facto approval from
the State Corporations Advisory Committee for those allowances paid to
members of staff without approval and provide evidence on progress in 30
days.

The Committee treated the paragraph concluded save for the above-
mentioned directive.

MIN. NO.OO6/2OO5/2OO6(2): EVIDENCE: PARAGRAPH 5 UNSIIPPORTED
AIVIOUNTS

The Committee directed the Chief Executive to iiaise with the Kenya National
Audit Office with a view to resolving the matter by providing all supporting
vouchers/documents in respect of the expenditures to KENAO and provide
progress report in three weeks'time

The Committee treated the paragraph as concluded save for the above-
mentioned directive.

MIN. NO. 00712o,o,5120,o612lz DEFERRED EVIDENCE: ACCOUNTS OF
SUGAR FUND: PARAGRAPH
1- LOSS ON EXPORT AITD IMPORT OF RAW
SUGAR

The Committee heard that the Board was in the process of seeking
subvention from the Treasury for the Iosses incurred. Further the Committee
was informed that there is no evidence to show whether the Board (then
Authority) sought and was granted leave not to employ international
tendering procedures prior to importing the sugerr.

The Committee directed the Chief Executive to provide copies of evidence, if
any, that other firms tendered via Email.

Further, taking cognisance of the fact tl:at during compilation of its 13ft
Report, it had exhaustively deliberated on the year 2OO5 importations of
sugar under the COMESA FTA arrangements, the Committee advised the
management to uphold principles of prudent commercial practices in tl:e
2006 quota and be more stringent in exercise of its statutory powers of
regulating and controlling the sugar industry as vested on the Kenya Sugar
Board by the Sugar Act, 2001.

The Committee deferred taking evidence on the paragraph

t

t

I
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MrN. NO. 0O8/2O05/2OO6(21: DEFERRED: EVIDENCE: ACCOUNTS
OF SUGAR DEVELOPMENT FUND:

The Committee deferred taking evidence on tl:e subsequent paragraphs in the
Accounts of Sugar Development Fund until a later date.

MIN. NO. OO9 l20o612lz ADJOIIRNMENT

And there being no otl:er business, the Chairman adjourned ttre Sitting at
1.15:00 p.m. until Friday, August 19, 2005 at 10:00 a.m.

Hon. J. B. N. Muturi, MP
Signed:

(Chalrman)

March 7, 2o,06
Date:

I

I

I
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MINUTES OF THE SECOND SITTING OF THE PUBLIC INTTESTMENTS
COMMITTEE ON MATTERS OF I{ENYA SUGAR BOARD ACCOUNTS AND
IMPORTATION OF SUGAR HELD IN COMMITTEE ROOM NO. 7.
PARLIAITIENT BUILDINGS. ON THIIRSDAY. FEBRUARY 2. 2O06 AT 1O:OO
A.M.

PRESENT

The Hon. J.B.N. Muturi, MP
The Hon. Gachara Muchiri, MP
The Hon. AIi Bahari, MP
The Hon. K.M. Sang, MP
The Hon. Jimmy Angwenyi, MP

(Chairman)

ABSENT WITH APOLOGY

The Hon. (Dr.) Sammy Rutto, M.P.
The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP
The Hon. Wafula Wamunyinyi, MP

IN ATTENDAI,ICE

NATIONAL ASSEMBLY

Ms. Phylis Mirungu - Senior Clerk Assistant
Mr. S.J. Njoroge - Third Clerk Assistant

MINISTRY OF FrNAI{CE (DGTPE}

Mrs. T. N. Gathaara - Under Secretary

CONTROLLER AND AUDITOR GENERAL

I

I

Mr. Sylvester N. Kiini
Mr. Charles N. Nyany:ki

INSPECTORATE OF STATE CORPORATIONS

Deputy Director of Audit
Principal Auditor

Mrs. T. K. Gichana
Mr. Patrick Wandaka

Inspector I
Inspector

MINISTRY OF RICI'LTURE

Mrs. Emily M. Gatuguta - Senior Deputy Secreta-ry/SC

MrN. NO. O1O/2OO5 /2006(21 EVIpENCE a,
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Report and Accounts of the Kenva Board and SuEar Develooment
Fund for the vears ?OOOI2OOL and the Certificate thereon bv the
Controller and Auditor General.

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Yufualis Okubo, Legal Officer; Emma Malianda, Ag. Head of Internal
Audit; P. Njeru, Ag. Head of Planning and Zacheus Kivindu, Management
Accountant appeared before the Committee to give evidence on intended
importation of Sugar as stipulated on Legal Notice No. 2 of 2006, the
Accounts of the Board and those of the Sugar Development Fund for the year
2OOOI2OOL.

MIN. No. 01 L I 2oos I 2oo6l2lE DEFERIVIENT OF TAKING OF
E\rIDENCE.

The Committee expressed concern that the Board was not competently
represented as the substantive office holders in the Management and the
parent Ministry had not attended the sitting. The Chief Executive informed
the Committee that the substantive Company Secreta:y was held up in an
official function of the Board.

In the circumstance, the Committee deferred taking evidence on the
accounts of SDF until Wednesday, February O8, 2006 when the Chief
Executive will be expected to appear before the Committee alongside
the substantive office holders.

Further, tl:e Committee noted that it had earlier in December 2005 expressed
itself on the matter of importation of sugar where it encouraged the Board to
avoid situations where its powers as vested on it by the Sugar Act, 2001
would be diluted. Noting that the Act may have envisaged the Board to make
profits in regulation and control of sugar importations, the Committee
observed that such approaches as the one put forward under the Legal Notice
No. 2 of 2006 may have adverse financia-l implications on the Board and may
usurp the regulatory and control roles of the Board. In this respect, the
Commlttee resolved to invite the Chairman of the Board in its meeting
of Wednesday, February 15, 2006 to appear alongside the Management
and the Permanent Secretary, Parent Ministry to give evidence on the
implicatioas of thle Legdl Notice on the powers of the Board as vested on
it by the Sugar Act, 2OO1.

MrN. NO. O12l2OO5/2O06(21: ADJO

And there being no other business, the Chairman adjourned the Sitting at
11:00 a.m. until Wednesday, February 8, 2006 at 10:00 a'm.

Hon. J. B. N. Muturi, MP
Signed:...

(Chairman)
March 7,2006

Date:.

I

a
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MINUTES OF THE THIRD SITTING OF THE PT'BLIC INVESTMENTS
COMMITTEE ON MATTERS OF KEITYA SUGAR BOARD ACCOUNTS AIID
IMPORTATION OF SUGAR HELD IN COMMITTEE ROOM NO. 7.
PARLIAIVIENT BUILDINGS, ON FEBRUARY 8. 20,06 AT
1O:OO A.M.

PRESENT

The Hon. J.B.N. Muturi, MP
The Hon. Wafula Wamunyinyi, MP
The Hon. Gachara Muchiri, MP
The Hon. Ali Bahari, MP
The Hon. K.M. Sang, MP
The Hon. (Dr.) Sammy Rutto, M.P.
The Hon. Jimmy Angwenyi, MP

ABSENT WITH APOLOGY

The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP

IN

NATIONAL ASSEMBLY

Ms. Phyllis Mirungu
Mr. Samuel J. Njoroge

Mrs. T. K. Gichana
Mr. Patrick Wandaka

MINISTRY OF AGRICI'LTI'RE

Mr. Wilson Songa
Mr. J. K. K. Gichuru

(ChairmanI

Senior Clerk Assistant
- Third Clerk Assistant

t

tIMINISTRY OF'FINANCE (DGIPEI

Mrs. T. N. Gathaara Under Secretar5r

CONTROLLER AITD AUDITOR GENERAL

Mr. Sylvester N. Kiini
Mr. Charles N. Nyanyuki

Deputy Director of Audit
Principal Auditor

INSPECTORATE OF STATE CORPORATIONS

Inspector I
Inspector

Agriculture Secretary
Principal State Council

I
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MIN. NO. O13/2005/200612t EVIpENCE

Report and Accounts of the Kenva Sugar Board and SuEar Develooment
Fund for the vears 2OOO/2OO1 and the Certificate thereon bv the
Controller and Audltor General.

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Joseph Mbai, Board Chairman and Thomas Mamken, Head of
Finance appeared before the Committee and gave evidence on the Accounts of
the Board and those of the Sugar Development Fund for the years
2OOO /2OO01 and on the implications of tlr.e Legal Notice on the powers of the
Board as vested on it by the Sugar Act, 2001.

MIN. NO. O1412OO5/2O06(21: EVIDENCE: ACCOUNTS OF SUGAR
DEVELOPMENT FUND: PARAGRAPH 1.
LOSS ON EXPORT IMPORT OF' RAUI
SUGAR.

The Chlef Executive informed the Committee the Board was in the
process of seeklng subvention from the Treasury for the losses incurred.
Frrrther the Committee was informed that there is no evidence to show
whether the Board (then Authority) sought and was granted leave not to
employ international tendering procedures prior to importing the sugar
while some firms were discovered to be non-existent.

The Committee observed tJ:at evidence glven by ttre management touched on
the contents of Legal Notice No. 2 of 2006, which was bound to bring forth
financial implications on the Board. In the Circumstances and in furtherance
to its mandate, the Committee reiterated its earlier decision to continue
taking evidence on the matter of intended sugar importations as envisaged by
the lVotice.

MIN. NO. O15/2OO5/2OO6(21:EVIDENCE: IMPORTATION OF SUGAR AS
ENTIISAGED BY LEGAL NOTICE NO. 2 OF
2006 VIS-A.VIS POWERS OF THE BOARD
AS VESTED ON IT BY SUGAR ACT. 2001.

Prrsuant to Section 16 of National Assembly Powers and Privllegesf Act,
Cap 6 of Laws of Kenya, the Committee resolved to examine the Chtef
Executive, Kenya Sugar Board, on Oath.

On Oath, the Chief Executive informed the Committee:-

that, during its meeting of 31st October, 2005 the Board resolved to
review legal Notice No. 39 of 2003 so as to incorporate a free for aIi
system on first come first for the tariff basis. The Board also
directed the Management to prepare a report considering the
correspondences between itself Comesa and the Ministry. Further,

I

(i)
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the Permanent Secretaries, Finance, Trade and Agriculture be
invited and consulted prior to preparing the Board Paper;

(ii) that, preliminary informal consultation took place between the Chief
Executive, Board Chairman and the Permanent Secretary, Ministry
of Agriculttrre;

(iiil tJ:at, the Meeting of November 2005, which took place in Kilimo
House, was at the instigation of the then Permanent Secretary,
Ministry of Agriculture. The meeting recommended that the Sugar
(Imports, Exports & By-Products) Regulations, 2003 be amended in
Regulation 6 (2),(3) and (a) to remove the three existing options for
the administration of imports by way of quota allocation, tenders
and auctions. The meeting recommended that the section be
replaced by a new section that read;

The Board shall facilitate the imporiation of raut/mill uthite and
uthtte refined sugar bg registered importers/millers on a non-
di s criminat ory and lib erali-ze d b asi s "

This recommendation
ratification.

was not presented to the Board for

(iv) that, the Board's management formalised the resolutions of the
Kilimo House Meeting and instruction of tJ'e P.S Agriculture by
writing to the P.S. on November 14, 2005.

(v) that, the KSB Board in its subsequent sittings affrrmed
resolution to adopt the non-discriminatory approach in
importations;

its
the

(vi) that, though he was instructed by the Board, he did not hold
consultative meetings with the Office of the Attorney-General to
iron-out legal matters prior to making the lVotice; and,

("ii) that, he was not prirry to the contents
KSB/COMILA/A of November 14, 2005
Secretary, R. Mkok, until February 7,2006;

of the letter REF:
signed by the KSB

MIN. No. 016/2005/2O06(21: N)JOIIRNMENT

And there being no other business, the Chairman adjourned the Sitting at
1.50 p.m. until afternoon.

I
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AMERNOON SITTING:

PRESENT

The Hon. J.B.N. Muhrri, MP
The Hon. Wafula Wamunyinyi, MP
The Hon. Gachara Muchiri, MP
The Hon. Ali Bahari, MP
The Hon. K.M. Sang, MP
The Hon. (Dr.) Sammy Rutto, M.P.
The Hon. Jimmy Angwenyi, MP

(Chairman)

ABSENT trIITH APOLOGY

The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP

IN ATTENDAI{CE

NATIONAL ASSEMBLY

Ms. Phyllis Mirungu - Senior Clerk Assistant
Mr. Samuel Njoroge - Thkd Clerk Assistant

MINISTRY OF FINN{CE (DGIPEI

Mrs. T. N. Gathaara - Under Secretary

CONTROLLER Af'[D AUDITOR GENERAL

Mr. Sylvester N. Kiini
Mr. Charles N. Nyanyrki

INSPECTORATE OF STATE CORPORATIONS

Deputy Director of Audit
Principal Auditor

Mrs. T. K. Gichana
Mr. Patrick Wandaka

Inspector I
Inspector

MINISTRY OF AGRICTTLTI'RE

Mr. Wilson Songa Agriculture Secretary

MrN. NO. O17l 2OOS l200612lz EVIDENCE: IMPORTATION OF SUGAR AS
EN1IISAGED BY LEGAL NOTICE NO. 2 OF
2c/06 VIS.A-US POWERS OF THE BOARD
AS VESTED ON IT BY SUGAR ACT. 2OO1.

On Oath, the Board Chairman informed the Committee: -
+
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(i) that, he was invited to a meeting at Kilimo House to deliberate on
sugar importation matters in preparation of a subsequent meeting
of the Board which was to deliberate on the lega1 way fonvard on
the importations. By the time he left, the Kilimo House the meeting
had not made a resolution on the matter;

(ii) that, tJ:e Board was not privy to the contents of the letter REF:
KSB/COM ILAIA of November 14, 2005 by the Board Secreta:y to
the Permanent Secretary, Ministry of Agriculhrre;

(iiil that, contrary to tJle submission by the Chief Executive to the
Committee, the Legal Notice No. 2 of 2006 was not done in
consultation with the Board;

(iv) the Board finalised its deliberation on the intended contents of the
Legal Notice on 13s Januar5r, 2006 at the end of this meeting. The
Notice was to come out after this date;

(v) that, the Legal Notice (No. 2 of January 13, 2006) was brought to
the attention of the Board at its meeting on 13fr Janua4r, 2006 at
2.15 p.m.;

("i) that, concerned that the Notice was irregular to tl:e extent that the
powers to regulate and control the importation vested on the Board
and that the notice was bound to have adverse frnancial effects on
the Board, the cane and subsequently on the prices of sugar in the
country, the Board intended to meet the Minister and prevail upon
him to withdraw the Notice; this is the position of the Board, to
date;

(vii) that, the Board met on 18s January, 2006 where it looked further
into the implications of the Notice. Its is in that meeting tJlat Board
became privy to information that the Minister had publicly alleged
that some members of the Board had been bribed to manipulate the
intended importations;

(viiil that, the Board resolved to put a paid press release stating its
position; later and in order to avoid a confrontationa-l approach, the
Board Chat was mErndated by the Board to request for a meeting
with the Minister and to press for another meeting with the full
Board in order to prevail upon him to withdraw the Legal Notice;
and,

(ix) that, when the Minister met with the full Board, he deciined to
withdraw the notice and instmcted that he would leave some
regulatory powers on the Board in respect of ttre whole exercise;
and,

that, the Board has since discerned that wittr the Notice in place,
any attempt to exercises its regulator and/or control powers as
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conferred by the Sugar Act, 2001 would attract litigations as tl:ose
powers had been taken way by the Notice.

The Committee observed with concern that:-

much as tl:e Board and the Ministry felt that the Regulations
initially offended articles 4,5,49,55 57 and 61 and Article 27 of
Vienna Protocol on Treaties, the Chief Executive of the Board failed
to seek the opinion of the Office of the Attorney-General before
putting forth the Notice;

(ii) even though the Board had resolved that written concurrence be
sought from the Ministries of Trade and Agriculture, the Treasury,
Kenya Revenue Authority and the Attorney-General prior to putting
tJ:e Legal Notice, this was not done;

Further, the Committee took great exception on asserlion that prior to
February 8, 2006, both the Board and tJ:e Chief Executive were not prirry to
the letter REF: KSB/COM/IA/A of November 14, 2005 to the Permanent
Secretary, Ministry of Agriculture, which letter was signed by R. Mkok on
behalf of the Chief Executive. The Committee observed that couid be it is on
the strength of that letter that the Kilimo House meeting was formalised and
the contentious Legal Notice issued. In the circumstances, the Committee
resolved:-

(i) to defer taking evidence on the matter until Thursday, Februar5l 9,
2006 at 9.30 a.m. when the Management will be required to appear
again alongside the Board Chairman, Ms. Rosemary Mkok
(Company Secretary) who signed the letter REF: KSB/COM llAlA of
November L4, 2OOS and Mr. Yufualis Okubo, management's Legal
Officer; and

(ii) that, the Minister for Agriculture appea-rs before it on Wednesday,
22 Febmaty 2006 at 10.00 a.m. to give evidence on the matter.

MIN. NO.O18 /2OO45 /2OO6(21: PAPERS LAID

The following papers were laid before the Committee:

(i) Letter REF. KSB/PD/SR/VOL.1 1 1/74 dated January 4, 2006; Iaid
by Chief Executive

(ii) Letter REF. KSB/PD/SR/VOL.1 1 I175 dated January 4, 2006 ; laid
by Chief Executive

(iii) Letter REF. KSB/PD/SR/VOL.117/76 dated January 13, 2006 to
the P.S. Ministry of Agriculture informing him of tJ:e resolution of
the Board in its 60th Sitting held on the same day; laid by Chief
Executive
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(iv) Copy of PRESS RELEASE ON SUGAR IVDUS?RY, dated 24h January
2006 by the Minister for Agriculture; laid by Board Chairman;

(v) Copy of Minutes of the Board addressing itself on the sugar
importations; and,

(vi) Copy of intended press release by the Board titled; Kenya Sugar
Board's Position on tlrc Comesa Sugar Imports for the gear 2006 at
Sukai Plaza, Nairobi by the Chairman, Kenya Sugar Board; laid by
the Board Chairman

MIN. NO. O19/2OO5/20O6(21: ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
6.40 p.m. until Thursday, FebruarSr 9, 2006 at 10:00 a.m.

J.B. N. Muturi, MPSigned:. 
iCh;l;;;;i

March 7,2006

I

,
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MINUTES OF THE FOURTH SITTING OF THE PUBLIC INTIESTMENTS
COMMITTEE ON MATTERS OF KENYA SUGAR BOARD ACCOUNTS AND
IMPORTATION OF' SUGAR HELD IN COMMITTEE ROOM NO. 7.
PARLIAMENT BUILDINGS. ON THIIRSDAY. FEBRUARY 9. 2O06 AT 1O:3O
A.M.

PRESENT

The Hon. J.B.N. Muturi, MP
The Hon. Wafula Wamunyinyi, MP
The Hon. Gachara Muchiri, MP
The Hon. Ali Baha-ri, MP
The Hon. K.M. Sang, MP
The Hon. (Dr.) Sammy Rutto, M.P.

(ChairmanI

ABSENT WITH APOLOGY

The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP
The Hon. Jimmy Angwenyi, MP

IN ATTENDAI{CE

NATIONAL ASSEMBLY

J

MS. Phylis Mirungu
Mr. S.J. Njoroge

Mrs. T. K. Gichana
Mr. Patrick Wandaka

Senior Clerk Assistant
Third Clerk Assistant

Inspector I
Inspector

Deputy Director of Audit
Principal Auditor

MINISTRY OF FINANCE IDGIPEI

Mrs. T. N. Gathaara Under Secretary

CONTROLLER AITD AUDITOR GENERAL

Mr. Sylvester N. Kiini
Mr. Charles N. Nyanyuki

INSPECTORATE OF STATE CORPORATIONS

MrN. NO. 02012005/2006(2I EVTpENCE

Report and Accounts of the Kenya Sugar Board and Sugar Development
Fund for the years ?OOOI?OOL and the Certificate thereon by the
Controller and Auditor General.
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Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Joseph Mbai, Board Chairman; Rosemary Mkok, Company Secretary;
Yufualis Okr.rbo, Legal Offrcer and Patricia Njeru, Ag. Head of Planning
appeared before the Committee to give evidence on the Accounts of the Board
and those of the Sugar Development Fund for the years 2OOO|2OO01 and on
the imptications of the Legal Notice on the powers of the Board as vested on it
by the Sugar Act, 2001.

MIN. NO. 021l2OOS l200612lz EVIDENCE: IMPORTATION OF SUGAR AS
EI{\ISAGED BY LEGAL NOTICE NO. 2 OF
20,c,6 VIS-A-VIS POWERS OF THE BOARD
AS \TESTED ON IT BY SUGAR ACT. 2OO1.

Pursuant to Section 16 of Natlonal Assembly Powers and Privileges) Act,
Cap 6 of Laws of Kenya, the Committee examined the Chief Executive,
Kenya Sugar Board, on Oath.

On Oath, the Company Secretary, Ms. Mkok informed the Committee:-

(i) that, the Board in its 55fr meeting of October 31, 2005 requested
the management to do prepare a paper considering the previous
litigations, reservations by the COMESA secretaiat, and the existing
legal framework on sugar importations in consultation with the
Permanent Secretaries Ministries of Agriculture, Trade and Finance.

(ii) that, in mid November, 2005 under the Chairmanship of the then
Permanent Secretary Ministry of Agriculture, the management and
the Board Chair hetd an informal exploratory meeting to deliberate
on the importations at Kilimo House;

(iii) that, at the Boards 56h Sitting, the Management presented a paper
to the Board and after considering it, the Board refereed tJre paper
to the Tender Committee, which on the basis of Lega-l Notice No. 39
developed a criteria for regulating, controlling and facilitating the
importations,

(iv) tJ:at, the paper was presented before the again Board on 13th

January 2006 at its 60tr' sitting where the after consideration it was
adopted and the Board directed the management to communicate
the resolution to the Ministry.

(") that, the management wrote to the Permanent Secretary Ministry of
Agriculture o 13e January 2006 vide letter REF: KSBIC/2S/(B)
VOL. 111 communicating the resolution of the Board; and,

(vi) that, it is at the end of the sitting that the Legal Notice No. 2 of 2006
issued on Kenya Gazette Supplement No. 2 of January 13, 2006,
was brought to the attention of the Board, which notice members

t

,
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expressed concern tJ:at it was not in line with the Boards
deliberations, arltd,

The Committee observed that:-

the Management did not disclose to the Board, in its subsequent
sitting that an informal consultative and exploratory meeting had
been held at Kilimo House to deliberate on the intended
importations and that a letter had been done to the P.S. Agriculture
to this effect on 14th November 2005; and,

(ii) the Board has not, to date, adopted the Legal Notice No. 2 of 2006.
as it has realised that the notice envisages a free-for-all approach
which therefore compromises the powers of the Board to regulate
and control the importations. This was rea-lisation was asserted by
the legal advice glven to the Board's tender committee by the office
of the Attorney General, Mr. Patrick Okoth.

The Committee deferred taking evidence on the matter until Wednesday,
February 22, 2006 when the Minister for Agriculture will be expected to
appear before the Committee alongside the Management.

The Chief Executive was directed to provide information on the profits made
by M/s. Chemili Sugar Company ire respect of the previous sugar
importations.

MIN. NO. 022120,0512o,0612lz DEFERRED EVIDENCE: PARAGRAPHS 2 -
5 0F 2000/2001 AccouNTs oF spF.

The Committee deferred taking evidence on paragraphs 2 to 5 of the Accounts
of SDF until Wednesday, February 15, 2006 at 10.00 a.m.

MIN. NO. 02312O05/20O612l: ADJOURI{MENT

And there being no other business, the Chairman adjourned the Sitting at
1.30 P.M. until Wednesday, February 22,2006 at 9.30 a.m.

J.B. N. Muturi, MP
Signed:

(Chairman)

March 7,2006
Date

a

(i)

I

I

Report bg the htbtc InuestmentsCommittee 52



MINUTES OF THE FIFTH SITTING OF THE PUBLIC INTIESTMENTS
COMMITTEE ON MATTERS OF KEI'IYA SUGAR BOARD ACCOUNTS AND

TION OF SUGAR HELD IN NO. 7
PARLIAMENT BIIILDINGS. ON WEDNESDAY, FEBRUARY 22, 2006 AT
1O:OO A.M.

PRESINT

The Hon. J.B.N. Muturi, MP
The Hon. Wafula Wamunyinyi, MP
The Hon. Gachara Muchiri, MP
The Hon. Ali Bahari, MP
The Hon. K.M. Sang, MP
The Hon. (Dr.) Sammy Rutto, M.P.
The Hon. Jimmy Angwenyi, MP
The Hon. Gitau Kabogo, MP

(Chatrman)

ABSENT WITH APOLOGY

The Hon. Peter G. Munya, MP

IN ATTENDAT{CT

NATIONAL ASSEMBLY

+

MS. Phylis Mirungu
Mr. S.J. Njoroge

Senior Clerk Assistant
Third Clerk Assistant

{

'
MINISTRY OF FINAI{CE (DGIPEI

Mrs. T. N. Gathaara - Under Secretary

CONTROLLER A![D AUDITOR GENERAL

Mr. Sylvester N. Kiini - Deputy Director of Audit
Mr. Charles N. Nyanyuki - Principal Auditor

INSPECTORATE OF STATE CORPORATIONS

Mr. Patrick Wandaka - Inspector

MINISTRY OF AGRICIILTI'RE

Dr. Romano Kiome
Mr. Wilson Songa

Permanent Secretary
Agriculture Secretary
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MIN. NO. O24I2OO5/2O0612l: EVIDENCE

Report and Accounts of the Kenya Sugar Board and Sugar Development
Fund for the years 2OOOI?OOL and the Certiflcate thereon by the
Controller and Auditor General.

The Hon. Kipruto Arap Kirwa, MP. Minister for Agriculture; appeared before
ttre Committee to give evidence the legality and implications of the Legal
Notice on tl:e powers of the Board as vested on it by the Sugar Act, 2001.

MrN. NO.O25 / oo5l200,6t2t: EVIDENCE: IMPORTATION OF SUGAR AS
EIWISAGED BY LEGAL NOTICE NO. 2 OF
2006 VIS.A.VIS POWERS OF THE BOARD
AS VESTED ON IT BY SUGAR ACT. 2OO1.

Among other matters, the Minister informed tl:e Committee that:-

(i) the Board had spent close to Ksh. 200 million in litigations arising
from procedures employed in sugar importations;

(ii) the Regulations as set out in Legal Notice No. 29 of 2001 were
superfluous to the in a liberalised marke! and

(iii) in his interpretation of tJe Sugar Act, consultation with the Board in
connection with making of regulations tl:at govern importations of
sugar was discretionary,

MrN. NO.O25l oo5l2o,o,6t2t: PROCEDI'RE

On a point of Order, the Minister objected to the representation of tJ:e
Treasury pGIPE) by the Offrcer present and declared tJ:at he shall not give
evidence before the Committee, if the Offrcer continued to sit citing earlier
conflict between the officer and the Minister. In the Circumstance, tJ:e
Committee directed the Minister, the officers from tl:e Kenya National Audit
Office, the Inspectorate of State Corporations and the Treasury to withdraw
form the sitting so as to nllow it to make a ruling on the matter.

Having deliberated on the matter, and after consulting the Office of the Clerk
of the National Assembiy, the Committee resolved that the Officer and tle
Minister stays in the sitting as it is not within the powers of the Committee to
deliberate on matters of conllict between ministries, neither could the
Committee dictate on which officer(s) should be sent to represent the various
government departments in the sitting.

The Committee therefore continued taking evidence on the matter of
importation of Sugar as stipulated on gazette notice No. 2 of 2006.

,
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uul. No. o27 I 2o,0.s I 2o,06(21: EVIDENCE: IMPORTATION OF SUGAR
AS EN1IISAGED BY LEGAL NOTICE NO. 2
OF 2006 VIS-A.VIS POWERS OF THE
BOARD AS VESTED ON IT BY SUGAR ACT.
2001.

The Committee observed that:-

(i) by legal notice No. 2 of 2006, the Minister for Agriculture appear to
have taken way the powers of the Board to 'control and regulate'
sugar importations; and,

(ii) that it is the within tl:e mandate of the Board to register interested
importers vetted on basis of a criteria developed by itself and
regulate the quotas to be allocated to the qualified importer(s);

Having reached a consensus between the Committee and the Minister that
Legal Notice No.2 of 2006 was irregular to the extent that the Board was not
consulted and the that tJ:e Powers of the Board were usurped by way of the
Notice, the Committee, advised that:-In light of the short time available
before March 1, 20,o,6 in whlch date the intended importation was
commence, the Minister revokes the Legal Notice No. 2, 2006 and that
the Minister, in consultation with the Board, reviews the contents of the
notice with a view to incorporating the resolution of the Board in a
subsequent Notice.

The Minister asserted that he would only revoke the notice a-fter due
consideration on legal issued involved and consultation with the Board.

The Committee took great exception to this assertion

MIN. No. O28120O5/20O612|: REPORT

The Committee, noting the gravity of the matter of sugar importations
resolved to compile a Report on the issue for onward tabling before the
House.

MIN. NO. O29I2OO5/2OO6(21: ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
1.30 p.m. until a later date.

Signed:...
J.B. N. Muturi, MP

(Chairman)

March 7,2006
Date:......

)
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THE SD(TH SITTING OF THE
COMMITTEE ON MATTERS OF KEITTYA SUGAR BOARD ACCOT'NTS AIYD
IMPORTATION OF' SUGAR HELD IN COMMITTEE ROOM NO. 7.
PARLIAMENT BTIILDINGS. ON TI'ESDAY. MARCH 7. 2006 AT 1O.3O A.M.

PRTSENT:

The following Members of the Committee were present:-

The Hon. J.B.N. Muturi, MP - (Chairman|
The Hon. Wafula Wamunyinyi, M.P.
The Hon. (Dr.) Sammy Rutto, M.P.
The Hon. K.M. Sang, M.P.
The Hon. Ali Bahari, MP
The Hon. Gitau Kabogo, MP
The Hon. Geoffrey Gachara Muchiri, M.P.

ABSENT WITH APOLOGY:

The Hon. Peter G. Munya, M.P.
The Hon. Jimmy Angrvenyi, M.P.

IN ATTENDAIYCE

NATIONAL ASSEMBLY

Mr. S. J. Njoroge - Third Clerk Assistant

MIIL, NO. 31/2oOs/2oo6(2): CoNSIDERATION OF PROGRAIVIME OF
BUSINESS FOR MARCH 2006.

The Committee resolved that the following Corporations should appear before
it in its Progran',6e of Business for the month of March :-

(i) Telkom (K) Ltd -March 15, 2005

(ii) KenGen (lssue of shares) - 16th March, 2OOG

(iii) Coffee Research Foundation -16th March, 2006

(iv) Postal Corporation of Kenya (2OOL/2O02) Accounts- Friday, l7th
March, 2006

(v) Kenya Pipeline Corporation - March 24,2006

MIN. NO. 3212O05/200612l: CONFIRMATION OF MINUTES

The Minutes of the First to Fifth sittings of the Committee deliberating on
matters of Accounts of Kenya Sugar Board and Importation of Sugar

{

)
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Pursuant to Legal Notice No. 2 of 2006 were confirmed by the members
present and signed by the Chairman as follows:-

(il Minutes of the First sitting of the Committee held on ..were
proposed by Hon. Ali Bahari and Seconded by Hon. K.M. Sang,
MP;

(iil Minutes of the Second sitting of tJle Committee held on ..were
proposed by Hon. Gachara Muchiri, MP and seconded by Hon.
Ali Bahari, MP;

(iii) Minutes of the Third sitting of the Committee held on ..were
proposed by Hon. Wafula Wamunyinyi, MP and seconded by
Hon. Gachara Muchiri, MP;

(iv) Minutes of the Fourth sitting of the Committee held on ..were
proposed by Hon. (Dr.) Sammy Rutto, MP and seconded by Hon.
Wafula Wrmunyinyi, MP; and,

(v) Minutes of the Fifth sitting of the Committee heid on ..were
proposed by Hon. Gitau Kabogo, MP and seconded by Hon. (Dr.)
Sammy Rutto, MP.

The Secretariat was directed to frnalise the draft report on the matter of sugar
importations for consideration by the Committee soonest.

MIN. No. 33/2oo5/2oO5t2l: ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
L2.3O p.m. until a later date.

J.B. N. Muturi, MP
Signed:

(Chairman)

June 26,2006
Date:

a
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MINUTES OF THE SEVENTH SITTING OF THE PUBLIC IN1IESTMENTS
ON MATTERS OF KENYA SUGAR BOARI)

TION OF SUGAR HELD IN CO ROOM
PARLIAMENT BI'ILDINGS. ON MONDAY. JUNE 26. 2006 AT 3.3O P.M

PRESENT

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.

J.B.N. Muturi, MP
Gachara Muchiri, MP
Ali Bahari, MP
K.M. Sang, MP
Jimmy Angwenyi, MP
Gitau Kabogo, MP
(Dr) Adbullahi I. Ali, MP
M. Hussein Maalim, MP

(Chairman)

Senior Clerk Assistant
- Third Clerk Assistant
Parliamentary Intern

,

I

ABSENT WITH APOLOGY

The Hon. Wafula Wamunyinyi, MP
The Hon. Peter G. Munya, MP
The Hon. (Dr.) Sammy Rutto, M.P.

IN ATTENDAIICE

NATIONAL ASSEMBLY

MS. Phylis Mirungu
Mr. Samuel J. Njoroge
Mr. Timothy Wahome

t

CONTROLLER AND AUDITOR GENERAL

Mr. Sylvester N. Kiini Deputy Director of Audit

MrN. NO. O34/2OO5 /2006(2! CONSIDERATION OF REPORT OF THE
COMMITTTE ON KEITYA SUGAR BOARD.
LOSS ON IMPORT AND EXPORT OF SUGAR
AND IMPORTATION OF SUGAR
IMPORTATIONS PURSUANT TO LEGAL
NOTICE NO. 2 OF' JANUARY 13, 2006

The Committee considered a draft report on Kenya Sugar Board- Loss on
Import And Export of Sugar And Importation of Sugar Importations Pursuant
to Legal Notice No. 2 of January 13, 2006. The Report was adopted with a
amendments. The Committee mandated the Chairman to table the Report
before the House on T\resday, June 27, 2006 together with the Committee's
13ttt Report, Volumes I and II.
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MIN. NO. 35/ OS I 20,o,6(21: CONFIRMATION OF MINUTES
The Minutes of the Committee's Sixth Sitting held on T\:esday, March 7,2006
were proposed by Hon. Gitau Kabogo, MP, seconded by Hon. Gachara
Muchiri as a true record of tJ:e proceedings of the Committee and signed by
the Chairman.

MIN. NO. 36/20O5/2OO6(21: PRoGRAMME OF BUSINESS

The Committee resolved to consider its programme of business for the period
July to December 2006 on Thursday, June 29,2006.

MIN. No. 3712O05/2006(2): ADJOURIYMENT

And there being no other business, the Chairman adjourned the Sitting at
12.30 p.m. until a later date.

J.B. N. Muturi, MP
Signed:

(Chairman)

June 27,2006
Date:.

+
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Appendix II

LEGAL NOTICE NO. 2 OF 20,0,6
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o SPE.CIAL ISSUE

Kenya Gazette Supplement No. 2

l3

I3rh lanuary. 200!_

CiBtioo:'-

(Legislarive Supplement No. 2)
.\

LECAI NoTIcE No. 2

THE SUGAR ACT
(No. l0 of zC0t )

IN EXERCISE of the powers conferred by section 33 of the
Sugar AcL the Minister for Agriculture, in consulation wittr thc Board,
makes the following Regulations-

. 
T}TE SUGAR ( IMPORTS. EXPORTS AND BY_PRODUCTS )

( AMENDMENT) REGULATIONS, 2006.

l. Thesc Regulations may be cited as the Sugar (Impor.s, Exporu
and By-Products) ( Amendment) Regulations, 2006.

2. The Sugar (Imports, Exports and By-Products)Regulations,
2003 are amended by delering regulation 6 aud substituting
therefor the fotlowing new regulation-

"6. The Board shall faciliute the importation of raw or mill
white and refined sugar by registered importers and

millers oo a non-discriminatory and liberalized basis."

Made on the 12th January, 2006
KIPRUTO ARAP KIRWA,

M inist e r fo r Agrbulture

Sub.lcg.

Boud (o
frcrliatc
irhponrdon.

t
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APPENDIX Iil

SUGAR (TMPORTS, EXPORTS AND
BY-PRODUCTS) REGULATIONS,

2OO3, - LEGAL NOTICE NO. 39 OF
20,o,3

I

I
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LEC.{L NOTICE NO ]9

THE SUCAR.\CT
(r\t> | t) ty' 100 I )

lN EXERCISE ot'the Po\vers conterred bv sectton ll oi the

Sugar ,{ct. 100t, tne !1 rnrsrer lor '\grrculture lnd Ltvesluck

Developmenr. rn consulr':lton \vlrh the Btlard' mJkes ths fLrllgivr6o

Regul.:ttons'-

THESUC,AR(INIPORTS.EXPORTS,\NDB\'-PRODLiCTS'
RECUL,\TIONS. ]OO]

l. These Regularrons mav be crted as (he SugJl lmPons Erports

.rnrJ By-Products) RePUlctlons' l0()l

2. ln these Regulrtrons' un less (he context glfignvrSE re0urre5-

'.cerrtfloateofreers.lrcrlon.'!.ne.JnSatertti:crte155u6jir,,ll
Board rn accordance wrlh requlJtlon J:

"reqlstered expor(er" meJns '1 Derson rvho holds J !-erllllLs(e r-)i

,.g'r,ra,,in lssued by Ihe BoJro to i-rke or '3use 
Io be taken out t)l

Kenya suear and rrs bY-Prociucts'

..reg1S[ered lmPoner,'me3nS J Person ''vho holds J cerllll.ctc (.)I

,.g,r,ra,,6n rssued bv the Borrci to brlng or cruse (o be brousnl rnlD

Kenya sugar and rts bY-Products.

3. (l) Every Person rvho impons or exports susar or rls bv-

p.odu.,s if.t.f f ,ppiy ior a cerrriicate ot reslslrarion irom the Board

(])Anrpplrcarrorrioracerttfrcateoire.2lstrallont'tlrtrn6.]rli
shall be tn Form A as set out rn the Schedule

(3) An applrcation for a centilcrce of resrsrratron for e'roon'"'h' ll

be rn Form C as set out rn the .s6ledule

4. (l) Where the B()JI''l ;Jrcr':'ves -llr 'rpplrcrtrr-"n isl 111' "' i r'''

underrheSeReguiatror.ls.(sh3ll(.j.l|,i1Ym(]ntoiaregrsuatlgni>1..,11...
thousandshrllrngsrei!striri":--ppllclrrib/Llreringlhetrln-'rrr:-r-',
Orher partiCui,rri:,S i ,.'r'i ,.i-..-,lllrre in the rl''llsier'iT',i1'rll'lr "-- j '"-'"

regulrtloll 5.

^

L rJl lDn

'ol a rcrc'll ron

I ipirrJlon lo(

r(:,\uJlron

-?i

a

I rrfic:rt oI
r \uJl r on

'l 
rrn lo Fa9

VEU.u,, e4, \cnls
a

a



,

b
a

;() Kttrto Srtb si d r t t t-t' Lt'.q t -s I t t t i tt n' ) 0U :

productlotl

or lnvlte tendg rs or otte r lor auct
(2) Pursuant to PJrxsr:rPh ( I ) . the Btr.rrd sh.tll ,rlloc'rte qu!nttttes

n such quantrties ttl be rnlpr>fled by

rl) The Brl'lrcl :hrll' uptrn re'lrs.lerrng rn 'ipplrc'tn( under

p.irrr:rrph ( l) lssue Io rhe JpPIic'tnt t ce'r'i'c3tc t)t retlsltf,tron rn Forn'l

B rrr D JS lhe case "q''"t' 
rn rhe Scheriule rt'r these Regul'rtrons'

tl).\ certtllclte rs:uetJ urlder thete Rctul'tttrtn':h'rll bc subiect

(o :uch condrrrons ,, ,ia'su.,r,j 61.1y. rvrth th-e rtnttcrr 'rppror"rl ol'thc

!lrnrster. llnPose'

tJ) Thc cenrt-tcrte tll regtsrrf,lttrn ih'rll l'r:t lrtr r)ne veJr 'tnJ:li:rll

be renervlblc on pt'n.ltnt tlt rh-e lee pre:e rrbcd ln l)Jr'l'lr'lph (l)

-i The Bo':rd shlll rn'rrnt')rn 'l reglsler tll lll trllprrrters ':nrl

a.,pnaa, s ,ee'ste'etJ tn 'rccttrdalrcc rvrth thcse 11e tul'lllt)r'l\

6 (ltThe Borrd :hlll tletermrne lnrtulllt'the 'lrrlo(lr'lt rll r'ellrretl

SugJr requrrt''f Uy "''lnui"tu"" 
'tnd tlther ru'llrr rntcrrtlt'tl lor loc'tl

consumptlon '"ting"''"tn- "tt'un' 
the rhtlrtl'rll ln lhe dtlntesttc

Rctr.tcr

EsllmJtCs Jnrl

rllB_ltton<

il ('l ut n\

t )t [coct'

(l

a

l

t

reqlstered lmP()ners'

tJ) Everv tender or Juctro,n l-nglt 
ptt''gr'rph l3) shull be

publishetJ In (he Gtzerre lnd ut least in rwo tlirly nervspapers ot

n',trttlnal ctrcul'ltlon 'rntj in unv tlrher milnner 'ls the Btllrd muy

determine.

111 irJelr'vithstirnding the provrsions ot pJrir'lrilPh t2) rhe Borrrd

mav demand tnt qu'nitt"t='''"ttloto tor tenders t'i..lutt"'n be specrtled

it;r the entire or part ni the *er in rel''rtlon to Kenya s neid'

7. Every reqistereo lnlo()rter or exporter shall mrke 1s1g165 19 the

Bourd rn the manner pttst''t"'i rn Forms E 'rnci F Js ihe cl:e meY

requrre. In the scheoule'

3 I I ) ,\nY Person rvho -

(.r)rmP()rts or erPorts- sug'Jr or irs by-prorjucts rvrthout a

certit'icf,(e oi regtslr:rtton' or

(D)rarrs t" ';;;=;;;;;;; '; 
the Board as requrred bv these

Regu lations'

commlts an offence and shall be liable on convrctlon to a fine nol

exceedlng six thousand shiilrncs' or to lmprlsonmenr for i] term not

e*cee,ling six months' or to both'

(2) The Board may clrncel the cenificate of reglstration of a

p.rron ao*,.,"0 oi an offence under this regulatlon'

(3,1 A person whose centflcate of resistradon has been cancellEd

*ry ap-1-reat against rhe dec:sron to the Vlinlster'
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I Nlrrrc oi ,r1.r1tlre.rrrr

I {,Jdrcir

.i Tr'lc'phorrc Nrrnrlrcr

J Pht,:rul I Lr)c,l t{)n

.i D,t,.,,,,n

6 Drstrrct/provlncc.

7 LR f,lr-rrNo.
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l() Prevrt>u5E.rperrence

Quantrty ()l su,car llto()ncrl rn rhe ll.t la monrhs, (l()nnc)r
Type ol sugar t\pcL rl\, ,

Countrv r)l ongtn

Dales r.ll'rmponJitr,n

Lcst retrsrratt()n nuntbtrr by rhe Board ,)r ,r\ predecessr)r ..
ll S,lurce of SuglrriCountry of r)ngrn in i.,\D(Lt,Jl ihrs iopJrccrr.n
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lntentJed use ol 5u!LJr/bv-protlucts

Huntln ConsumPtton
, ., Funher Processlng

Decrsron oI rhe Kenya Sugar
Aporoved/Det'erred at J meetlnq

(dare)

Name.

Signarure
Chief E-tecuttve

Kent'a Sugar Board

lndustrrcl Nlanul'.tcturrnt
.Trcnstt

,
1

l-1

I]

.Applrcrrron rs ntade l'or Pern'llssron Io lmporl sugJr ln lccordlnce
rvrrh rhe penrculars qrven Jbove. rvhtch ere hereby certrlled to be

correcr The memorandum .rnd rnrcles of JSSoclatlon .rntj .r copv

ol-rhe nrost recent .:udt(ed rccounts ol'our c()mpany lre .ltlcuhecJ

lcenrfy thar the rnf'ormatton utven tn thrs.rpplicrtlon ts true lnd
correcr (o the besl ot my be lrcl

Name of slgnrtorv

Sronarure Date
(,\pplttont\

B oard
of the

A pprov ed/N ot
Bolrd held on

Dare
t

a
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Ft)nrrB (rl(l))

THE SUCAR ACT

(No l0 r-f ?001)

CERTIFIC,lTE,OF REC]STR,\TION OF INlPORTERS

TH]S ]S TO CERTiFY THAT.

N.lme.

Add ress.

Physrccl Location:

Divisron:

DiStrrct/ PrOvtnce

L P.. No./ Nos "' Name of Buil'1rrrq'

' is/are

hereby reglstej'eLl .ls rn lmponer of sugar 'lnd b'r-'-;;"jt'' t'r

Rezisurtron Cerrlflc:rte No' "'' " "'v

Date
,.'.i ?-':crLr:'. e

, i;-i:t!t.- f)at::r'I

S r s i,atur':/S;ri S rrrrnP

t
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Fr)R\r C (r.l (.1 ))

THE SUC.\R \CT
{,Vr.r 10 r, l()() I )

.{PPLICAT]ON FOR RECISTRAT]ON ,1S .\N EXPORTER

I N:nrc ol,Applicanl

I Prrsr.rl .\ddrcss.

I Address t)1 prenrr\c\ Jt rvltre lt c\poil\ Jrc (() bc clrilc,J
ou ('

l/\\'c herebv.rPl)lv l()r rc!r\tt'Jtr()r'l ,l\ J \urJr c\portcr lr')

JLcordJnce r,vrth lhc tcrr'lr\ r)l thc rcLulJtl()n\ n).ldc undrr thc SurJr
\ut l()()1.

Dcre Sr::nctl
(Apltltr (utt t)t ltr\ rltrlv ttrttltori:rtl A.qt,ttt\

l

a

+
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THE SLICAR \CT
t Nt,. I 0 ry' lt)t) I )

CERTIFIC,\TE OF REClSTRATION OF E\PORTERS

THIS I.S TO CERTIFY' IH \ i

N,r ntc

.\JJr css

l)ltvstr,tl l-r)LJIr()n.

D rv isron

Drstnct/ Provrnce.

L.R. No / Nos N.:nre trl Burldrng'

.' '(' lS/JIr

hereby re-lrstered rs an e.\pL)rrEr ot \rl:l3r lnd by-products

Regrstration Cenrllcate No

Date: 
,:i,,a/ =-.a,..r,,,,

,.r/rr..l - t.'i:,'1O(1' '

S r gnr,l.: re.'Se.-i S ianr i.

t
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Fonrr E

THE SUCAR ACT
(No . l0 oJ2ffi1)

S UCAR LVIPORTS RETURNS (CONFIDENTIAL)

I Name of imponer. .. . ...

2 Address: . .

3. Derarls of sugar / by-producs rmporu

(a) Pon and Counrry of ongrn

(b) Manifest Numbers ar Cazened enry pornrs . ._

(c) Ccregory of rmpon ... euantrry
(d) C I-F. va.lue ..

(r 7)

deraried breckdown of
(lf space is inadequate

a

4

5 .Full name
consignes-. ,.. -. ,

Urilrzerron oI imporrs- please grve
utilizarion under following caregJnes
provide artachmenr)

(a) Direcr human consumprton (give a tull Iisr of purchasers,addresses, physical Iocarroi and quanriries purchased)

(5) Inousrriai manuiacruring (specrfy tyoe ol prociucrs in whicnsu_gar waS useci anci productton relurns ior rhe pe.ioci;

(c) Raw sugar for proc.essrng (specify oualrry oi raw susarprocessed inro mrll whrre, refineO sugar, Uro*, ,rgr, "r;;;;;by-producrs. Also give a fril tisr,=aloresses and physrcallocations of al I rhe . end ,r..r-- o, rhe processedgoods.),

(d) Transir sugar (provide full denrls of rhe quanrities irnporredand exponed including rhe dares of acrual .*po.t o, .;a, ;;;
;##l:." 1:: i:*:t 

copies or re-exporr ..n,nc"res'dury

and address of buyer and

6

t
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K enyo S ubstdian' Lz gtslatton, ?00J

7 Suerr shorr shrpment rf (any)

,llunriesr ltttorce T)F, tYo. oJ' Ner Werghr
Nrtntbers No 8,:gs (Ltlogranrs)

.(rr) "'

(b) .. .

(t') . ..

(d).. .. ..

(e)... .

(lf space provide d rs not adequare provrde sn alrachmenr)

NB: Applicant to attach cenrf-rcate copres of the lollorving documenrs
for verillcation:

(a) Sale contr3ct

(b) Letter ci credrr i Telegraphic Transfer Documen6

(c) Comrrrercr.'.i rn'rcice

(,/) tsrokers in uorcc : end

(e) She.'r i"r'h:r c :rpctrc;ble;

(,f Suea:' l-;e'.:lr ,-r:enr Lcvy prvment slro

Full I'Ja,nes 5rgr,-Lure

Dare

For oficial use

AUTHENNCATION BY
THE KENYA SUGAR BOARD

,
SIGNATURE AND STN+IP

Date
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THE SUCAR ACT

trVo l0 c,/ 100 I )

SUC,\R EXPORTS RETURNS (CONFIDENTI.\L)

N.rnre tll'e\p{)ner

. \ dd rcss

l)hvsrc.tl Lo,-.urt)n. ..

Bustness Lrcensc' ol' rhe Complnv_

Certrflc:re ol' regtsrrao()n by the Bo.rrd_ . .. . _.

Crregory oa susar / bv-pro<Juct .. , .. .

Ongin of susar/ by-product:._.

Quantrrv oi sugar lnrended lor exporr: .,...

Ex-lacrory pnce: .

Mode oi rranspon:

FCB vaiue ot expons: .. ..

Dares and euanrlnes acrually exponeci: Desirnorrcn

Pon of expon / exir: .

Arrach coples of cenifled expon documenrs ar exir pornrs

I cenrfy thar rhe rnformarron provided is rrue and correcr ro my
belief.

(a) Sale contracr number:

tb) Sale conrracr dare: . .

(a) Unir price USS/Stg. pound.

(D) Terms of paymenr

(c) Pon and country ofdesrtnarion

(If space provided ts nol adequare provrde an attachmenr)

Full name and address of buyer

Applicanr to arrach centficate copies of the following documenrsfor venfi6311gn'

l

l

-)

+

j
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7

3

9.

IO
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1.1
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APPENDIX IV

LETTER REF KSB/COM lLAl A OF
NOVEMBER L4, 2OO5 TO THE
MINISTRY OF AGRICULTURE
CONVEYING THE PROPOSAL OF
KILIMO HOUSE MEETING

Report bg the Publf.c InuestmentsCommittee
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14th November 2005
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KSB/COM /LA/A

The Permanent Secreta ry
M inistry of Agriculture
Kilimo House
NAIROBI

Dear Sir,

+

RE: COMESA (IMPORTS EXPOR .PRO )
REG U LATIONS, _2003

Reference is made to the above Regulations.

Following the meeting held in Kilimo House under your
chairmanship between the officers of Kenya sugar Board and the
Ministry of Agriculture, it was agreed that there was need to
amend the Sugar (Imports, Exports & By-products) Regulations,
2003 in conformity with Kenya's cornmitment under. existing
trade protocols

In arriving at that decision, members took cognizance of the
various communicatlons from the CoMESA Secretariat dating
back to 2002. The memb.ers also took into account the numerous
court cases filed against the various arms of Governrnent and the
issues that were raised therein, particularly the fact that the
re.gulations amount to a Non-Tariff Barrier and contravene the
COMESA Treaty.

The consensus and recommendation of members therefore was
that Regulation 6 (2), (3) and (4) be amended to remove the
three existing options for the administration of imports by way of
quota allocation, tenders and auctions as these go against the

l



spirit of free trade and a

recommended that the same
regulation 6(2) that reads:

liberalized market.
be replaced with a

It
new

WAS

sub-

"The Board shall facilitate the importation of raw/mill white
and white refined sugar by registered importers/millers on a

non-discriminatory and liberalized basis."

This version takes into account the pros and cons of the three
alternatives that were hitherto provided for under the current
sub-regulations 6(2) and (3), and comparatives in other
countries within the region.

Lastly, it may be necessary to invit: comments from the Attorney
General's oifice, who have been iir';clved in all the court CaSeS

and are aware of the issues at lranr-i.

Enclosed are relevant documents for your perusal.

Yours faithfully,

R. UKOK
FO'{: ftl{E;j L:X::(. ' j'l-IVE OFI'I{EI?

Encl

t

I
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APPENDIX V

LETTER REF KSB lClZSI(BIVOL.
111 oF 1gr* JANUARY, 20,0,6 To
THE MINISTRY OF AGRICUTTURE
CONVEYING THE RESOLUTION OF
THE BoARD,S 60,* SITTING

Report bg the Pubhc InuestmentsCommittee



RE : KSB I Cl25(B) vOL.l I I 13tr'January 2006

Romano M. Kiome (Phd, MBS)
The Permanent Secretary
Ministry of Agriculture
Kilimo House
NAIROBI '

Dear

RE: COMES A SUGAR IMPORTS .,\I-,111i;NTIQI\ NIODALITY

The Kenya Sugar Board has finalized its deliberations on the administration
of imports from COMESA at their 60'h meeting held today 13th January
2005. The following is an outline of the criteria that it has adopted for tlie
process and which it intends to publicize lo all stakeholders.

Determine and make public vidc a gazette notice our domestic
lueeds, both refined and mill white sugar having taken into account
our shortfall.

Application be made to Treasury seel<ing exetnptiort from thc 28
day period requirement for advertisement of tendets as we are

consLrained by tirne.

Kenya Sr-rgar Board issues a notice in the tluee main local darlics
(the Standard, Daiiy Nation and Kenya Tirnes) inviting all
"Registered Importers" to come forward and apply for qLrotas

specifying the quantities and timings of actual entry by month rvitli
regard to Treasury's approved advert time lirnit.

Immediately the applications are cicsed, evaluation be uudcrtal<en
using the below stated eriteria and tlrs t;rtder committee bc
convened to adjudicate aucordlngiy. -l'he results be maclc public
r','itlrin 24 hours to avoid interference anr! lobbying.

{
1

2

3

4

t



The suggested pararneters for evaluation and scoring the applicant are:

importer qualification, importer capability / l'esources, ltast
performance, storage and tax compliance.

A. IMPORTER QUALIFICATION

Verify the applicant against the Register of importers to confirm
that the candidate qualify as such, and eliminate any applicant who
does not hold a valid imports certificate.

B. IMPORTER CAPABILITY/ RESOTTRCES

To eliminate briefcase importers, examine and confirm that the

applicant has the abilify to import. Peruse Tender Security, Bank
statements, Audited accounts and establish ability to raise required
funds to import within a specified period.

C. PAST'PERF'ORMANCE

(i) For those who benefited from the quota last year, examine;
. How tnuclr the applicant irnported in the last quota.

o Their returns to confirm that they satisfactorily
complied with the provisions of Regulation 7 of the

Sugar (Imports, Exports and By-products) Regulations

on filling of returns.
. The conduct of the applicant in the last quota to

determine whether they followed the laid down rules or

not. e.g. whether one used the licence to irnport the

wrong type of sugar, whether one imported without a
valid import licence.

STORAGE
Evidence of adequate storage facility. Whether own go-down or hired

go-down and their capacity vis a vis quantify the applicant wants to
import. \

E. TAX COMPLIANCB

Cerlificate of Tax compliance from I(RA. Since the applicants are

benefiting from Tax-free imports, they must prove that they have

always paid their taxes as required.

t

D
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The Board in their tieliberatioris clecr,-i:,1 i.hat for those who willqualify aud in the interest of equity, a maximunr allocal.ion ol5,000N{T be applied. However, this quantity can be varied depending
on total uumber of applicants qualifying foitne irnportation exercise.

Based on the foregoing the Board resolved that it shalr:

r Prepare and sell the tender documents at a non_
refundable fee of Kshs. 10,000.

o communicate the outcome to each applicar-rt both
successful and unsuccessful.

o communicate to the successful applica.ts stating thc
quantily and month of irnportation and consequence of
non-compliance.

o submit to KRA a list of successful applicants after
publishing the same in the Kenya gur"iti. Thereafter,
strict surveillance and mo,itorin g by KSB be done at
the Port of Ivlombasa and other de-ignated port of
entries to guard against paper clei.,..1;1gs. Only the
quantitie:r ailo.ateci io an-ive at a particuiar time should
be cleared.

The Board further resolved that the importation of the sugar quota be spread
throughout the year i.e. from March iooa to February 2007. Attaclied is alist of the registered Sugar hnporters/Exporters as at 1l[ J";; 2006 to
whom this exercise wili be applied.

The purpose of this letter is to communicate this resolution and the apnrovecl
modalities for the adnrirtistration of the ril-lgar iniports unclcr COMIiSA
arrangement for the year 2006107.

I

Yours

tl

A. O. OTIENT
F

'

a
3
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APPENDIX VI

INTENDED PRESS RELEASE BY
THE KENYA SUGAR BOARD ON THE
POSITION OF THE BOARD ON
LEGAL NOTICE NO.2 OF 20,0,6.

I

Reporl bg the Pubtc InuestmentsCommittee



KENYA SUGAR BOARD'S POSITION ON THE ADMINISTRATION OFCOMESA SUGAR IMPORTS FOR THE YEAR 2006 AT SUKARI PLAZA,
NAIROBI

The Kenya sugar Board at a meeting herd today the lgrh January 2006 hasconsidered the contents of legal Notiie No. 2 issued by the Hon. Minister forAgriculture dated 12h Janua,yiooa whose contents reaos as follows:

'rN ExERcrsE of the powers conferred by section 33 of the sugar Act, the
r$H",1"TJ_Asricutture, 

in consultation *i$r irr" Board, makes ifre roltowing

THE SUGAR (rMpoRT+ EXPORTS AND BY-PRoDUCTS)
(AMENDMENT) REGULATTONS, 2005.

1' These Regurations may be cited as_ lhe sugar (rmports, Exports and By-Products) (Amendment) Regutations, 2006.

2. The sugar (rmports, Exports and By- products) Regutations, 2oo3 areamended by deleting regulation s and- substitutin! tniero.e ttre followingnew regulations-

"5 The Board shalt facilitate the importation of raw or mill white and refinedsugar by registered importers ana mitlers on a non-discriminatory andliberalized basis..,

The Kenya Sugar Board rejects this Legal Notice in its entirety and the follo,wingis its unanimous position:

1' In order to regulate the inflow of imports into the already saturateddomestic market the Board passed a resolution and maintains that theadministration of imports be by way of a rlgurateo, tianspirent andpredictable process that conforms with the laid do*n public procurement
Regulations.

2' fhut, Legal Notice No.2 of 2006 was a unilateral decision by the Ministerfor Agriculture and at no material time was it iisued in consultation withthe Kenya Sugar Board as stated therein.

3' Its contents clearly contradict the Bcai'd i'esoii;tion on the ao'ministraiionof imports througn a quota svstem.

I
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5. The domestic sugar stocks in Metric Tonnes worth approximately Kshs.

72,800,525.00 held by the local factories as at Monday 16h January 2006
are as follows:

Mumias 16,486.00
Nzoia 9,148.00
West Kenya 566,00
Muhoroni 2,389.48
Chemelil 146.92
South Nyanza 383.81
TOTAL 29,1-20.L

6. It is for this reason that the Board resolved that the imports for the
current year be staggered through out the year from March 2006 to
February 2007 to allow the disposal of the evidently high iactory stocks
and facilitate timely payment of farmers for their cane deliveries.

7. Th: Minister's Legal Notice in its current form does not support this
re,:olution as it provides for a free and liberalized market without the
above stated regulation. It is therefore not in tire interest of the farmers
nor the wider Kenyan public.

It is for this reason that the board stands by its earlier resolution to regulate the
inflows and not go for the -'Free for All". Legal Notice No. 2 dated 12th january
2006 is therefore rejected by the Kenya Sugar Board.

In the interest of the sugar industry and as the custodians of the stakeholder's
iirterests, the Board is seeking an appointment with ttre Minister ior Agriculture
to prerrail upon him to revoke the same forthwith.

Finally, the Boardt attention has been drawn to allegations in both the print and
electronic media suggesting that some of its membership may have been
compromised to vary their resolution on this ve ry critical issue. The Board takes
this oppoftunity to confirm to all stakehold.:rs that none of ih; members hav:
been so compromised.

- -On- behaif -oi- the -Kenlza-SugarBoard-I-wislr to-reassure-farmerrand-thrrest-of --
rh: indusril, of our unrvaverlnE supp'ort cir r-t'ldl--cr-s affecting their lirreilhtcd.

it i\.FrJE Fe'riin!

FUAT!.!-E.trrf-i

i r=!.t\f fr i1 i i./:- .: ! " :j fi f. f'r I-FLL!r i t5 <-=sii:---i: E'aiF,:\-n-:
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I EXCERPTS OF SUGAR ACT, ?OOL

Report bg the htbilc InuestmentsCommittee
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APPENDIX VIil

REGULATIONS 41 5, 49, 55, 57r 60
AND 6L OF THE COMESA FTA

TREATYf

Report by the Pubfrc InuestmentsCommittee



AHTICLE.l

Specific Undertakings

,n on,","'to;,o,"rlJ"r7l3il"i:JT ::[%::'"n' orthe arms 
"nd ?-l.l:g_,i"es 

of rhe commcn uarket a:
shall: -qtv ctrru rrr cccoroance'rytth the relevant provisions of thrs Treaty, the fulembe

ln the lield oi trade liberalisatlon and cusloms co_operation

esrabrish a customs unron. aborish ail non-rairtl bari.rers to trsde arnong thenestablish a common external tariif; co-operate in customs procsdures ano aci.rrtres
adoot a cornrnon customs bond guarantee scheme:

s;moiiiy and harmonize their rrade iocuments and proceoures.

establish condittons reouialing the re-e.\po,.t of gocds ircm third tountres wrtCommon Market:

estabrish rures oi origin wrth respect to products origrnatrng rn ihe fu.rember states, ;

recconise the unique situarton ol Lesotho, Namibra and swaziland within ihe corthe common Mark,et to g'"ni-t.rp-.r"ry exemptrons to Lssorha. NamibSwazrrand ircrn rhe lu, acpricati6n oirp..iteo p'..oriri-on;';; i;, Trea.,

(a)

(b)

(c)

(d)

/o\

(r)

I

a



t

-ll-

ln the lield of transport and communications:

/^\ loster such co-operation among themselves as would facilltate tfr-e production of goods
\4t 

and faciljtate trade in goods and services and the movement of persons;

(b) make iegulations for facilitating transit trade vtithtn the Common Market; and

(c) adopt a Third Party Motor Vehicle lnsurance Scheme.

In the field of industry and energy: 
:

(a) eliminate rigidities in the siructures of production and manufacturing so as 1o provide
goods and senrices that are of high quality and are competitive in the Common Nrlarket:

(b) provide an appropnate enabling environment fcr ihe participation of the private sector rn

economic development and co-operatlon withtn ihe Common lvlarket:

(c) co-operate in the field of industrial development:

(d) adopt common standards, measurements syslems and quality assurahce practices in

respect o{ goods produced and iraded within the Comrnon fularket; and

(e) provide an enabling stable and secure investmenr climate.

ln the field of rnonetary alfairs and finance:

(a) co-operate in monetary and financial malters and gradually establish convertrbility of their
currencies and a payments union as a basrs lor ihe e\/entual establishment of a monetary
union;

(b) harmonise their macro-economic polictes;

(c) remove obstacles to the free movement of services and caprtal wrthin the Common
Market; and

(d) recognise the unique situation oi Lesotho, Namibia and Swaziland within the context of
the Corrrmon ivlarket and to grant temporan/ exemptions to Lesotho, Namtbia and
Swaziland from the full application ol speciiied provistons oi thrs Treaty.

ln the lield of agriculture:

(a) co-operate rn the agriculturdl development;

(b) adopt a ccmmon agrrcultural policy;

(c) enhance reEronal fcoo suf{icrency;

(d) co-operate in the expcrt of agricultural commocities;

(e) corcrdinate their policres regarciing the establisnment cl agro-industries:

(f) co-operale in agricultural research and exlenstcn; and

(g) enhance rural develooment.

{
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6 In the f ield of economic and social development: " '

(a)harmonisethemethodologyo-!collection,prbcessingandanalysisofinfo
to meet tne oLlectives of the Common Market;

lh\harmoniseorapproximatetheirlawstotheextentrequiredfortheproperfu\", 
the common Market;

oromotetheaccelerateddevelopmentoftheleastdevelopedcountriesandecono
cleoressed areas through the implem.ni"iion of special program[nes and proi

""i"u. 
i"rts of economic development'

adootaregionalpolicythatWilllookintoallpossbleeconomicproblemsthat!
Srates may f ace orri"g',h" iil;;;"*ion ot init Treaty and propose ways and 13

redressing sucn probiems in , ,"nn"|. ,trat w,rr satisty the conditions cf eeuiti

;lr;;;Jz"velopment within the comm.on Markel; 
!

removeobstaclestothefreemovementofpersons'labourandservices'
estabtishment ror invJsi;; ;"d right of r"iio.n"i'*tthrn the common N/larket'

promoteco-operationinsocialandculturalaffairsbetweenthemselves;

co-operate in tourism and wrldlife de'relopment and management:

co-ooerate in the development and management of natural resources' €r'lr

enviionment; and

take,iointly,suchotherstepsasarenecessarytofurlhertheaimsoftheCommc

(c)

,

(d)

(e)

(f)

(g)

(h)

(i)

AHTICLE 5

General U ndertakings

l.ThelvlemberStatesshallmake.everyetf,o.rttop|llanddirecttheirdeveloprnentpolr
view to creating .on.ii.,Jn!-tauouraore to,. tn6 achievement ot ine aims oi the comrnon lvlari

imptemenration oi rhe;;;=;;"; ot tni= Tr;;h/ *i shall abstain i'oh any. measures.likeiy to lec

achiever-nent cf rhe ",;;;il;'t;;;;" 
;i.,.Gi;..il tili;mentatron of tne provisions of thts

2.EachMemberStateshalltakeStepstosecUretheenactmentofandtheContinUa.
ieE,statioi-'Jo gir. .iie"t io this Treaty anc rn pariicular:

(a)to.conferupontheCommonlvlarketlegalcapacityandpersonalityreo,.
P"noi*tn"e o[ its f unc"ions: and

(b)toconferuponihe.regulatronsoftheCouncilthelorceot|a'lvanclhenei
ei{ect'ruithrn its terntory'

3. Each Member State shall

(b)

\d/ oesignateaMinistrywith"vhcmthesecretary-Generalma)/comrnunEate
with any matter 

"|.'='ng ""' "i 
tn" rmplernentation and applicalion oi ihis trE

,u"n jJ.'gnatrcn to th]e Sec:etary-General:

transmittothesecretartatccoiesciallrelevantexistingandiu.lurele9:
ctiicial gazettes; and

where it is requireo uncer inis Treatv' suppl'v or exchange iniorrnailon to

Nlember Stare and .!nil"oi"t c-'i such iniormat'ion to the Secratarrat'
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-29-

49

on Common Market Goods

Exce t as ma/ be provided for or permitted by this Trea ty, each of the tr4ember Stat es unde(akes-to remove i mme diatell, upon the entry into force of this Treaty, all the then exisli ng non-tanfl barriers to the: lmport into th at Member State oi gcoCs originating in the othe r Member States and thereafter rgfrain fromimposing anY f urthe r r-"striclicns cr pro hibitrons

AHTICLE

Elimrnation of Non-tarif.i Barriers
\. -r

'q..

Y
t

2' For the purpo;es of prctecting an inIant industry, a Member state may, provided that it has takenall reasonable steps l) overcorne ihe difliculties reiatei'to sucn_infant inouslij,i-po.. for the purposesonly of protecting such rndust;v for a specified period to-be determrned Jv iorr.ir. quantitative or.rikerestricttons or prohibitrons cn simria;'goods originating trom tr,e other Member states:

Proviled that the measures are applied on a non_rJiscriminatory basis andthat tlre Member. Siate shall tumish 
'ro 

counc-ii pr""iin",'ii'n""J l"r,.n ,ir' reaso'rable steps tc overcome the dif{iculties iacer oy s.cn rn,nirn, induslry,
3' The council snall adopt crttsi'ia ior determining that an inciuslry is an infant industry

4' The Secretariat shall keep under constant review the operation of any quantitative or likerestriction or prohibilions imposed'under the orovision. Lr paragiaph z orlnil'n.ticre and deriver anopinion to the Membe'state concerned and repon the matter io tn6 Councit-,n,iihitr r".or*endations.
5' Notwithstanding the provisions of paragraph 1 of tiris Artrcle, if a Ir/ember stale encountersbalance-of-paymenls 

'lifJiculties a.sing from tn".]poii.rtion ci rh3 provisrons cf ttiis chapter, that Memberstate may' provided that it has lat<en' ati reasonai-'le steps to overcorne the difficultres, impose for thepurpose only of overcoming such difficulties for, .p=.ii"Jperiod to ue oeterirrneo by the councir,quantrtative or the like restric-iions o,. pronioition., on g;"01 
"-rginatino 

from the other Member States.

+

(

(
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Article 27 lnternal law and observance of treaties

A party may not invoke the provisions of its internal law as justification for rts failure to perform
a treaty. This rule is without prejudice to article 46.

Vienna Convention Larv Treaties Page I o[ I

SECTION 2. INVALIDITY OF TREATIES

Artrcle 46
Provisions of internal law regardrng competence to conclude treaties

1 A State rnay not'invoke the fact that its consent to be bound by a treaty has been expressed
in violation of a provision of its interrral law regarding competence to conclude treaties as
rhvalrdating lts consent unless that violatron was manifest and concerned a rule of its rnternal
law of fundamental importance.

2. A vrolation is manifest rf rt would be objectively evident to any State conducting itself in the
matter in accordance with normal practice and in good faith

t

J

t


