Clerk’s Chambers,
First Floor,

Parliament Buildings,
NAIROBI. |

A REPORT ON THE PETROLEUM (EXPLORATION, DEVELOPMENT AND
PRODUCTION) BILL (NATIONAL ASSEMBLY BILL NO. 44 OF 2015)

REPUBLIC OF KENYA (Q??J{ LQA& @
\ SOy i Vo (33"((6

PARLIAMENT

THE SENATE

THE STANDING COMMITTEE
ON

ENERGY

’ L’L JULY, 2016



TABLE OF CONTENTS

ABBREVIATIONS.......coouimiiitimiiititnieentetee et 3
PREFACE. ..ottt 4
CHAPTER ONE INTRODUCTION ..ottt 6

CHAPTER TWO PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATIONS..........10

CHAPTER THREE COMMITTEE RECOMMENDATIONS........coceieeeeeeanamnioseeeoe 34

Appendices

The Petroleum (Exploration, Development and Production) Bill (National Assembly Bill No. 44
0of 2015)

Attendance Lists

Advertisement

Minutes

The Senate Standing Committee on Energy Page 2



BBREVIATIONS
KEPSA Kenya Private Sector Alliance

KPLC Kenya Power and Lighting Company
PIEA Petroleum Institute of East Africa

wg
Page

The Senate Standing Committee on Energy




PREFACE
Establishment of the Committee

The Senate Standing Committee on Energy is established pursuant to standing order 208
of the Senate Standing Orders. The Committee is mandated to consider all matters

relating to fossil fuels exploration, development, production, maintenance and regulation

of energy.

In the execution of its mandate, the Committee oversees the Ministry of Energy and

Petroleum.

Membership of the Committee
The Committee is comprised of the following members;

1. Sen. Gideon Moi, MP -Chairman

2. Sen. Danson Mwazo, MP -Vice- Chairman
3. Sen. Kiraitu Murungi, MP
4. Sen. Abu Chiaba, MP

5. Sen. David Musila, MP

6. Sen. Elizabeth Ongoro, MP
7. Sen. Kimani Wamatangi, MP

8. Sen. John Munyes, MP

9. Sen. Kipchumba Murkomen, MP
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for the support extended to it in the conduct of the public hearings. Similarly, the

Committee extends gratitude to the institutions/Organisations that made submissions on

the Bill, both orally and in writing.
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1?’[1'. Speaker Sir,

It is my pleasant duty, pursuant to Standing Order 201, to present a Report of the

Standing Committee on Energy, on the The Petroleum (Exploration, Development and

Production) Bill (National Assembly Bill No. 44 of 2015)
StatoRSINE ) W TR, A ¥ A

T\

e, A ) 07 2.016,..

SEN. DANSON MWAZO, M.P,

'VICE-CHAIRPERSON

STANDING COMMITTEE ON ENERGY.

M
Page 5

The Senate Standing Committee on Energy




CHAPTER ONE INTRODUCTION

The Petroleum (Exploration, Development and Production) Bill (National Assembly Bill
No. 44 of 2015) was passed by the National Assembly, with amendments, on 3" May,

2016 and transmitted to the Senate for its consideration and passage.

The Bill was read a first time in the Senate on 2" June, 2016 and Committed to the
Standing Committee on Energy, pursuant to Standing Order 130(1) of the Senate
Standing Orders.

1.1  OBJECTS OF THE BILL

The Petroleum (Exploration, Development and Production) Bill (National Assembly Bill
No. 44 of 2015) seeks to provide a framework for the contracting, exploration,

development and production of petroleum.
1.2. OVERVIEW OF THE BILL

Part II of the Bill provides a framework for the development of a National Upstream
Petroleum Policy and Plan through a consultative process and an upstream petroleum
strategic plan in line with the national policy. This Part prohibits the engagement by any
person of any upstream petroleum operations unless such person has obtained the
approval of the Cabinet Secretary or Authority. Of noting is the fact that the Bill provides
that the National Government may conduct upstream petroleum operations on its own,
through the national oil company, through contractors or as may be prescribed under the

Act.

Part III of the Bill sets out the institutions that are to be involved in the implementation of
the Bill. It sets out the role of the Cabinet Secretary who has the overall responsibility in
as far as reviewing applications for licences, entering or revoking agreements and
overseeing the undertaking of upstream petroleum operations and matters relating to
policy. This Part also provides for the establishment of a National Upstream Petroleum
Advisory Committee whose main responsibility is to advise the Cabinet Secretary on

matters relating to upstream petroleum operations and matters pertaining to petroleum

m
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agreements. This Part also provides for the establishment of an Upstream Petroleum
Regulatory Authority whose key role is to monitor and regulate upstream petroleum
operations in Kenya, the collection and provision of information relating to such
operations for purposes of fees and tax collection and the enforcement of health, safety
and quality standards in the upstream petroleum sector. It also compels provides for an
appeals process to the Energy and Petroleum Tribunal established under the Energy Act,
by any person aggrieved by the decision of the Authority. It also compels the Authority to
establish a national data centre for the storage, analysis and management of petroleum

data from sedimentary basis and filed operations.

Part IV of the Bill provides for upstream petroleum rights and management of petroleum
resources. It provides for the vesting of all petroleum existing in its natural condition in
the National Government in trust for the people of Kenya and provides for the division of
Kenya into blocks for the purposes of exploration. It imposes an obligation on any person
intending to conduct upstream petroleum operations to enter into a petroleum agreement
Cabinet Secretary and to obtain an operational permit from the Authority and set out the
procedure for these processes. It for the obtaining of a non-exclusive exploration permit
from the Adthority for the purpose of conducting reconnaissance and general
investigations in an area by a person who intends to engage in upstream petroleum

operations.

This Part also compels a contractor who discovers the existence of petroleum to notify
the Cabinet secretary within forty eight hours of the discovery and makes it an offence
for the contractor to notify the public. This Part also requires submission of a Field
Development Plan to Parliament for ratification once the commerciality of a block is
declared by a contractor. It sets out the process of obtaining a production permit and
related processes as well as the circumstances under which a unitization agreement may
be entered into in relation to blocks that are adjacent to each other in respect of which
petroleum agreements are held by different contractors. It also sets out the process of
decommissioning a plant and the submission of a field decommissioning plan to the

Authority prior to the issuance of a production permit. In addition, this Part provides for
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the establishment of a decommissioning fund in respect of each development area for use
in the implementation of a decommissioning plan and the disposal of decommissioned

facilities which are all to revert to the National Government.

Part V of the Bill provides a framework for the submission of information by a contractor
to the Authority and prohibits the disclosure of such information without the consent of
the person from whom the information was obtained except in the case of disclosure to

the Cabinet Secretary or person involved in the upstream operations.

Part VI provides a framework for local content and training and compels a contractor and
sub-contractor to give priority to local goods and employment engagement of Kenyans in
the operations. It also provides for the establishment of a training fund for the purpose of
training Kenyans in upstream petroleum operations and requires any institution intending
to provide capacity building in upstream petroleum operations to be accredited in
accordance with regulations to be made under the Act. The funds of the Training Fund

shall consist of monies raised by contractors as training contribution.

Part VII provides a framework for the financial and fiscal obligations of contractors
under the Act with regard to the payment of annual fees and a signature bonus and the
sharing of profits derived from upstream petroleum operations between a contractor and
the National Government, the County Government and the local community. In
particular, it provides that the County Government’s share shall be twenty percent of the
National Government’s share and that of the local community shall be five percent,
payable to a trust fund which is to be managed by a board of trustees established by the

County Government in consultation with the local community.

Part VIII provides a framework for the compliance with environmental, health and safety
standards including waste management, the need for proper maintenance of property with
respect to a contract area, safety precautions and emergency preparedness as well as

disaster management.
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Part X of the Bill provides for the process of accessing and entry into land for the
purpose of carrying out upstream petroleum operations including investigations and
exploration of such land. It also sets out a framework for consent and for compensation
once the private land of a person has been entered into for the purpose of preliminary

investigations and upstream petroleum operations.

Part X sets out miscellaneous provisions. It encourages the adoption of alternative forms
of dispute resolution by parties to a dispute as well as the indemnity by a contractor under
a petroleum agreement of the National Government against any action or liability. It also
provides for the development by the Cabinet Secretary, of a framework for reporting,
fransparency and accountability in the petroleum sector and the publication of
information relating to this sector. It also provides for the forfeiture of property in
paddition to any other penalty that may be imposed by a person who commits an offence
under the Act. It also sets out a number of offences including the illegal dealing in land

acquired for a project under the Act and the destruction of petroleum infrastructure.

This Part also provides for the protection of community rights to information,
participation, compensation, sensitization and capacity building. It further confers on the
Cabinet Secretary the power to make regulations to operationalize the Act once it comes

nto force and sets out a deadline of one year for the making of the regulations.

Part XI provides for the repeal of the existing Petroleum (Exploration and Production)
Act and for the saving of statutory instruments and subsidiary legislation for as long as it
s not inconsistent with the provisions set out in the Bill as well as existing contractual
Fights and obligations. It also confers on the Energy Regulatory Commission the powers

ind the functions conferred on the Authority prior to the establishment of such Authority.

I'he First Schedule to the Bill sets out the procedures to be followed by the Board in the
tonduct of its meetings. The Second Schedule sets out a model production sharing

fontract which may be adopted by parties to a petroleum agreement.

S —
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CHAPTER TWO

PUBLIC PARTICIPATION / STAKEHOLDER

CONSULTATIONS

Pursuant to Article 118 of the Constitution and Standing Order No. 130 (4), the Senate

Standing Committee on Energy, held a public hearing on The Petroleum (Exploration,
Development and Production) Bill (National Assembly Bill No. 44 of 2015) .The public
hearing was held on Wednesday, 15" June, 2016 in the Mini Chamber, First Floor,

County Hall, Parliament Buildings, Nairobi. The Committee received submissions from

Kenya Private Sector Alliance (KEPSA), Petroleum Institute of East Africa, Strathmore

Extractives Industry Centre, Kenya Oil and Gas Working Group, Kenya Civil Society

Platform on Oil and Gas, Ministry of Energy and Petroleum, Kenya Power and Lighting

Company and Kenya Law Reforms Commission.

The submissions received by the Committee on Energy are summarized as below:

Petroleum Institute
of East Africa

CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
Long title | Kenya Law e In the long title, the Bill intends to provide a framework for
and short | Reform the contracting, exploration, development and production of
title Commission petroleum, among other objectives. In the short title
however, the word “contracting is omitted.
e The long title also makes reference to “relevant articles of the
Constitution” but does not specify them, which creates
ambiguity.
Clause 2 | Kenya Oil and Gas | e The Bill defines “local community” geographically to mean a
Working Group sub-county or sub-counties where a petroleum resource is

exploited. The definition should instead refer to the
communities living within areas of upstream operation

The definition of the phrases local content and local

community be synchronized with the definition in the Energy
Bill (National Assembly Bills No. 50 of 2015)

Rationale

The aim of both laws is to protect the nation and its people.
Therefore, synchronizing the definitions will help avoid
potential conflicts in the definition.
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Industry Centre
Kenya Law
Reform
Commission

CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
e The Bill defines “compulsory acquisition” to 'mean
| acquisition as provided for under any relevant law.
Kenya Law Rationale
Reform This definition is vague. There should be reference to the
Commission specific laws to avoid any doubt.
e The following words are poorly defined-
“associated natural gas”, best petroleum industry practices”,
“midstream petroleum operations”, “natural gas”, “non-
associated natural gas”, “operational permit”, “petroleum
agreement”, “upstream petroleum operations” and “waste”.
Rationale
It is improper to define a word by using the same word.
j. | Clause 4 Kenya Law e Clause 4(2) should be deleted and the specific Acts that give
Reforrr} ) the consent, amended to align to this Act.
Commission
Rationale
Clause 4(1) is sufficient and does not need reinforcement in
clause 4(2).

4. | Clause 5 | Kenya Law | e Clause 5(1) be amended by deleting the words “at least”
Reform . appearing immediately before the words “every five years”
Commission and substituted therefor the word “once”.

Rationale
As the provision is, it does not specify the number of times,
e C(lause 5(2) be deleted since public participation is a
Strathmore cons}tlitu‘tional principle that does not need any more
University LR
Extractives

e Clause 5(2) is one of the few provisions of the Bill that call
for participation of all stakeholders. The policy is more likely
to be successful if it is the product of an all-inclusive process
that is open and participatory

e There is need to mention what happens after the report
provided for in clause 5(3) has been published.

e __]
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT )
Clause 6 | Strathmore e There is need to ensure that the strategic plan provided for
Un1ver§1ty under clause 6(1) is comprehensive. The approach should
Extractives provide the government with a framework to better
Industry Centre . -
understand and implement initiatives.
Kenya Law
Reform
Commission e Clause 6(1) be amended by inserting the word “national”
immediately after the words “publish and review”
Rationale
The marginal note should tally the provisions of the clause.
Clause 8 | Kenya Law e Clause 8(1) is a penal provision and should be placed
Reform accordingly.
Commission
e Clause 8(2) should be re-drafted. Use of the words “terms
and conditions of a petroleum agreement” is incorrect. If
there are any terms and conditions that require legislative
recognition, they should be substantively mentioned.
Kenya Civil . . « . .
Societies ¢ Clause 8(4) needs to clarify the meaning of “specified area”.
Petroleum Oil and This term should be defined and on a clause of its own.
Gas Working
Group
Kenya Law e The words “Participation agreement” appearing immediately
Reform before the words “entered into™ in clause 8(6) should be
Commission defined
e The terms and conditions of the participation agreement
referred to in clause 8(6) should be mentioned specifically.
Clause 10 | Kenya Law | e Clause 10 is too long and needs to be re-drafted and
Reform broken into paragraphs. The language also needs to be
Commission

changed. The marginal note does not reflect the
substance of the clause.

m
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Industry Centre

KEPSA

CLAUSE STAKEHOLDER PROPOSED AMENDMENT
Strz_ithmf)re e Further, the penal provision in clause 10(6) is misplaced
Un1ver§1ty and should therefore be properly placed.
Extractives

e (lause 10(1)(a) is not clear as to what amounts to national
interests

e The discretion allowed the Cabinet Secretary is excessive.

e Clause 10(i): the decision should be based on ESIA or an
Occupational Health and Safety Report by a Committée to
the Upstream Regulatory Petroleum Authority to make it less
likely for one to challenge such a decision in a court of law.

e That, the Bill be amended in clause 10(1) and (i) to read-

(10) The Cabinet Secretary-

(1) may upon the recommendation of the Authority that there has
been breach of the Act in a matter particular, order in writing—

(1) the cessation of any operations in accordance with
the Petroleum Agreement and withdrawal of all
persons from any structure or building that is
being used in connection to upstream petroleum

Rationale
The cessation of operations and withdrawal of persons from a
structure or building that is being used in connection with
upstream petroleum operations, should be limited to instances
where the Act has been breached e.g. safety. The section as
drafted is open to possible abuse and fails to give the Contractor
the assurance that its work will not be prejudicially interfered
with. Hence the need for this amendments providing a limitation.

e C(Clause 10 (6) (b) be amended by deleting the words “not less
than twenty million or to a term not exceeding five years or
to both” and substituting therefor the words “not exceeding
ten million™.
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT

Rationale

e The principles on sentencing namely of proportionality,
fairness and equality as provided for in the Judiciary
Taskforce: Sentencing Policy Guidelines be applied.

¢ Fines and sentences introduces under the Petroleum Bill tend
to be discriminative and contrary to the Judiciary Sentencing
Policy as enumerated below.

e Several sections in the Petroleum Bill introduce very punitive
fines and custodial sentences.

e That offences related to breach(wilful of otherwise) to life,
environment or property be expunged from the Petroleum Bill
as they are covered under other substantive statutes such as
the  Penal Code and Environmental Management and
Coordination Act and Occupational Safety and Health Act .

e The Petroleum Bill to a very large extent prescribes minimum
sentences and fines as opposed to maximum sentences and
fines.

e The sentences proposed under the Petroleum Bill are
excessive and subject those persons governed by the said bill
to unfair treatment in comparison to those governed by other
legislation e.g. Penal Code (Cap 63), Mining Bill and Energy
Bill). See Appendix 3 for details

e The Sentencing Policy Guidelines as prepared by Judiciary
Taskforce led by Justice Mbogholi Msagha and endorsed by
the Chief Justice of Kenya Hon. Willy Mutunga provide that:

i.  The principles of Proportionality, Equality, Uniformity,
and Parity be observed. Article 50(1) of the
Constitution of Kenya upholds the right to have a fair
determination of a matter where fairness demands that
the sentence imposed should neither be excessive nor
less than merited;

ii.  Legislation empowers the judiciary to determine the
most suitable sentence for each individual offender.
However the said powers, among other factors,
contribute towards the disparities in the sentences
imposed upon offenders who have committed similar
offences under similar circumstances. This lack of
uniformity and certainty in sentencing undermines

public confidence in the Judiciary;
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT

iii. That even with the wide discretionary powers| of
sentencing, there is a requirement for judicial officers
to be accountable for the sentence imposed;

iv.  The sentences imposed have sometimes failed to take
into account overarching objectives of sentencing.

Clause 11 | Strathmore The Bill should define what constitutes Best Petroleum Industry
University practices since contractors subscribe to different standards.
Extractives
Industry Centre

Clause 12 | Strathmore e Clause 12(2) should provide for the participation or
University consultation from the stakeholders in the industry in order to
Extractives

improve accountabilit
Industry Centre ; :

Kenya Law
Reform

Commission e Clause 12(3) should specify which Director-General will be
the Secretary to the Advisory Committee. Whether the

Kenya Oil and Gas Director General of the Authority or of NEMA

Working Group

e Clause 12(4) of the Bill: the four other members mentioned
Kenya Civil should include representatives from the National Land
Societies Commission, Kenya Maritime Authority, Chamber of
Petroleum Oil and Commerce, a representative from the CSOs nominated by the
Gas Working NGO Council.
Group

Amend clause 12(4) of the Bill to read-

“The Advisory Committee may co-opt such other members as
they deem necessary but in any case not more than four
members shall be co-opted and provided further that such other
co-opted members comply with the requirements under section
i 17(2) and other requirements set out in Chapter six of the
Petroleum Institute | Constitution and the individuals have no personal or institutional
of East Africa conflict of interest.

Rationale
This will make sure that the co-opted members meet the

m
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
minimum standards set out it the Act. It will help achieve
consistency.
e Given the role of National Upstream Petroleum Advisory
Committee which included giving technical advice to the
Cabinet Secretary on Petroleum Policy and Statutes as well
negotiate with investors on the terms of the licensed in
Petroleum blocks. While it is noted that subsection (4)
provides for co-option, it is not guaranteed that those to be
co-opted will be from private sector and if at all the proviso
will be effected.
e It is critical to include institutional private sector
representatives should be included in the National Upstream
Petroleum Advisory (NUPAC) Committee to ensure
appropriate  inclusivity of Public-Private stakeholder
consultative engagements in matters of National significance.
10.| Clause 13 | Kenya Civil e Insert a new clause 13(3) as follows-
Societies
Petroleum Oil and
Gas Working | “Parliament shall review the Cabinet Secretary’s discretion.
Group
Rationale
The Cabinet Secretary is granted excessive power and the
creation of this body, even though a Parliamentary Committee,
results in creation of an entity that gives taxpayers value for their
money.
11.| Clause 15 | KEPSA e That the Bill be amended by inserting the following new sub-

section (2);

(2) The provisions of the Competition Act shall not apply to
upstream petroleum operations and transactions regulated
under the powers of the Authority as envisioned in this section.

Rationale
Ambiguity in this role of the Authority seeing that, this section
provides for the power to “ensure that competition and fair
trade practice is maintained...”. This conflicts with other
sector regulators e.g. the Competition Authority as under Section
5 of the Competition Act, the role of promoting and protecting

competition is bestowed to the Competition Authority.

b ——— ]
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CLAUSE

STAKEHOLDER

PROPOSED AMENDMENT

12}| Clause 16

KEPSA

Kenya Civil
$ocieties
Petroleum, Oil and
Gas Working

That clause 16(k) be amended by inserting the following words
at the beginning of the paragraph-

“After obtaining a search warrant from a court of competent
Jurisdiction”

Rationale
The power given to the Authority in this sub-clause to enter,
inspect and search any premises is too broad.

Pursuant to obligations that arise under the Constitution on the
right to privacy and freedom and security of the person, the
Commission should not have power to arbitrarily and without
any search warrant and reasonable cause to enter, inspect and
search a contractor’s premises.

The exercise of these powers without a search warrant would be
an infringement of the right to privacy which every “person” is
entitled to under the Constitution. Article 31 of the Constitution
provides that every person has the right to privacy, which
includes the right not to have :

(a) their person, home or property searched;
(b) their possessions seized;
(c) information relating to their family or private affairs
unnecessarily required or revealed; or
(d) the privacy of their communications infringed.
e The term “person” includes a company, association or other
body of persons whether incorporated or unincorporated,

Qroup Amend clause 16(g) to include the words “and environment’
Rationale
This will expand the provision of this clause to include
protection of the environment
Amend clause 16(p) to include the words “without limitation,
transparency and accountability”
Rationale
This will help provide for transparency on top of national values
and principles
13.| Clause 17 | Kenya Oil and Gas | ¢ Amend clause 17(1)(e) to require the Cabinet Secretary to
Working Group nominate members of the Board of Directors of the

m
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CLAUSE | STAKEHOLDER

PROPOSED AMENDMENT

Kenya Civil
Societies
Petroleum, Oil and
Gas Working
Group

Kenya Law
Reform
Commission

Authority as 2 Civil Society Organisation representatives, 2
representatives from the community and a representative
from the academia.

Rationale
There has been no criteria provided for use by the Cabinet
Secretary when appointing members to the Board.

e Clause 17(2) be amended by deleting (b) (vii).

Rationale
The provisions of this paragraph negate the other qualifications.

e Inserting a new paragraph (f) as follows —

“(f) has no personal or institutional conflict of interest”

Rationale
There is fear that certain individuals and organisations will place
themselves in a position to be considered for these positions on
the Board of Directors of the Authority, despite conflicts of
interest they have between personal or professional interests and
those of the Authority.

e Clause 17(2) be deleted and substituted therefor the
following new clause-

“A person shall be qualified for appointment as a chairperson or
member of the Board sub-section (1)(a) or a member under
(1)(e) if that person-
(a) holds a degree from a university recognized in Kenya;
and
(b) has knowledge and experience in any of the following
fields-
(i)  engineering;
(i1)  physical sciences;
(i)  law;
(iv)  finance;
(v)  economics; Or
(vi)  energy.

d
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
Amendment to apply mutatis mutandis in clause 23(3)(b) fori the
appointment of a Director General.
Rationale
The current provision seems to mean that a person is qualified
for the appointments if such a person holds degrees and| has
experience in all the disciplines, which is impractical.
14.| Clause 18 | Kenya Law e Clause 18(1) should be aligned with the Mwongozo code of
Reform ) governance for state corporations which states that every
Commission board member can sit on the Board for a term of three years
renewable once.
13.| Clause 34 | KEPSA e The Bill be amended in clause 34(5) by deleting the words
“pot less than one million shillings or to an imprisonment
for a term not exceeding two years or both” and
substituting therefor the words “not exceeding five hundred
thousand shillings”.
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b)
e The Bill be amended in clause 34(6) by deleting the words
KEPSA “not exceeding one hundred thousand shillings” and
substituting therefor the words “not exceeding five
thousand shillings”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b)
Also- Daily penalty needs to be aligned to what other statutes
regulating comparable industries, provide.
[6.| Clause 35 | Strathmore e The Bill is not clear how the authority will ensure the
 University transparency provided for in paragraph (d).
Extractives
Industry Centre
17.| Clause 42 | Strathmore e The Bill is not clear as to what will inform the opening up of
Univergity certain areas of the country into blocks. This may lead to
Extractives more negative impacts than the positive impacts. Strategic
Industry Centre I N
Environmental Assessments can help account for impacts
within the wider strategy making process, before irreversible
decisions are enacted at project sites.

m
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
18.| Clause 43 | KEPSA e The Bill be amended in clause 43(4) by deleting the words
“npot less than twenty million or to an imprisonment for a
term not exceeding five years or to both.” and substituting
therefor the words “not exceeding ten million shillings.”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b)
Kenya Law
Reform . . .
Commiission The 1mprlsonment term of “not less than two years” proposed in
clause 43(4) is not commensurate to the proposed fine of “not
less than ten million shillings”
The imprisonment term should be “three years” as in clause
10(6)”
19.| Clause 44 | Strathmore e The Bill should provide a list of what competitive means
University would be employed under Clause 44(1)
Extractives
Industry Centre
Kenya Law Clause 44(3) does not provide for a penalty in case the
Reform . contractor breaches its provisions. A new sub-clause (4) should
Commission be added to provide for the penalty.
20.| Clause 45 | KEPSA e The Bill be amended in clause 45(1) by deleting the words
“in the form prescribed in the First Schedule to this Act.”
appearing at the end of that sub-clause and substituting
therefor the following “The form set out in the First
Schedule of this Act shall guide negotiations of any
Petroleum Agreement under this section”.
Rationale
The intention of including a model petroleum agreement in the
legislation is not that the actual agreement entered into should be
exactly in the form set out in the model as this sub-clause
suggests.
The negotiated agreement only needs to be substantially similar
to the model. As a safe guard, Section 46 (1) of the proposed Bill
Strathmore lists express rights that must be contained in any Petroleum
University Agreement and at a minimum these should and would be
Extractives included in any Petroleum Agreement.

Industry Centre

e Clause 45(4) is not clear as to the content of the notice to be
given, if it is only for information or it invites the members
of public to raise any objections for consideration during the

;
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
Kenya Law negotiation. It also is not clear whether the outcome will also
Reform . be made public. It lacks provisions as to the feedback
Commission mechanism to the unsuccessful applicants.
Clause 45(7) should provide for a further appeal either to the
Court of Appeal or to the High Court for the avoidance of doubt.
21|.| Clause 48 | KEPSA e The Bill be amended in clause 48(1) by deleting the words
“with the approval of the Cabinet Secretary”
Rationale
Manner in which holders of participating interests in a PSC
govern their relationship should be left to them and their
decision as to who should be the operator under their joint
operating agreement should not be subject to approval, otherwise
it is undue interference.
22.| Clause 49 | Kenya Law e The fine provided for in clause 49(6) is not commensurate
Refom.l ) with the imprisonment term imposed. It should be corrected
Commission to align with the other provisions of the Bill.
2B.| Clause 50 | Strathmore e Clause 50(2) should not apply only to the non-exclusive
University permits but all other permits issued.
Extractives
Industry Centre
Ken'ya. Civil Clause 50(3) be amended to read as follows-
Societies
Petroleumf Oiland | «pe Authority shall publish information relating to | non-
Gas Working exclusive exploration permits which shall be publicly available.”
Group
Rationale
The mining cadastre avails all the information including
applications, exploration permits and mineral rights agreements.
It does not make much sense that Petroleum law does not offer
the same transparency.
?4.| Clause 51 | KEPSA e Clause 51(2) be deleted and replaced with-

(2) Despite the generality of sub-section (1), a contractor shall
apply to the
Authority for an operational permit to—

(a) develop and produce petroleum,

(b) decommission or abandon an upstream petroleum facility;

ﬁ
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CLAUSE | STAKEHOLDER

PROPOSED AMENDMENT

Kenya Oil and Gas
Working Group

Rationale

The Petroleum Bill requires that the contractor obtains, during
the life of the project over 30 Permits/Consents/ Approvals.
These are in addition to the other Permits/Consents/ Approvals
that the Contractor will be required to obtain under other
statutes e.g. the Energy Bill, the Water Act, Occupational
Safety and Hazards Act, Environmental Management &
Coordination Act, etc

The Ministry of Energy and Petroleum’s position is that the
Government needs to balance the need of efficient operations
and the need for information. However, this can still be
accessed through furnishing of notices and reports by the
Contractors under the mechanisms of the Petroleum
Agreements (PSCs) without the need for approvals/permits and
licenses as currently envisaged, as is the practice now.

The proliferation has an impact on delay of processes and
project timelines and financial burdens. Reduce permit
requirements in a manner similar to those of comparable
industries.

e (lause 51(3) be amended to read-

(3) Unless waived by the Authority, a contractor shall notify the
Authority prior to drilling each well-

Rationale
The same rationale as in the amendment for clause 51(2)

-Clause 51(4) be amended by deleting the introductory part and
substituting therefor the following-

(4) Contractor shall provide the following prior to
commencement of drilling operations:-

Further Clause 51(4) will be amended by deleting paragraph (a)

Rationale
The same rationale as in the amendment for clause 51(2).

e C(Clause 51(8) be amended by deleting the words “not less
than ten million or imprisonment to a term not exceeding
two years or to both.” and substituting therefor the words
“not exceeding one million shillings.”

Rationale
The same rationale as for the proposed amendment in Clause
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
10(6)(b)
Clause 51(7) should be strengthened in the regulations to ensure
the local community effectively participates. The communities
should be given sufficient time, information and expert support
to be able to participate. The regulations contemplated under
clause 18 should provide for who to participate, where and the
procedure.
23.| Clause 52 | Kenya Law e Clause 52(2) be amended by deleting the word “reasonable”
Reforrr} . appearing immediately before the words “notice in writing”
Commission and substituted therefor with a specific time frame.
Rationale
The provision is ambiguous since the word reasonable has not
been defined.
26.| Clause 53 | Kenya Oil and Gas | e A fine of not less than ten million shillings or a term of
Working Group imprisonment of not less than be imposed on one who
transfers interests without the permission of the Cabinet
Secretary should be imposed.
Rationale
Contractors will not feel obligated to seek permission to transfer
Kenya Civil interests if there is no penalty.
Societies
Petroleum, Oil and | ® Insert a new clause 53(2)(d) to read as follows-
Gas Working
Group “(d) the transaction has been assessed for all relevant taxes under

Kenyan Law”

Rationale
Transferring of interests in countries such as Uganda has
resulted in litigation due to the assessment of taxes. This new
provision will help protect the Cabinet Secretary’s right to
prevent transfer until such taxes are ascertained.

e Amend clause 53(9) by deleting the words “an exploration
company or any joint venture” appearing immediately after
the words “ownership or control” and substitute therefor the
word “any”.

Rationale
Exploration company is not defined and joint venture will only
capture some contractors and not all.

ﬂ
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27.| Clause 54 | KEPSA -clause 54(3) be amended by deleting the words “not less than
twenty million” and replacing therefor the words “not exceeding
twenty million”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b).
28.| Clause 55 | KEPSA e Clause 55(3) be amended by deleting the words “not less
than twenty million or to a term of imprisonment of not less
than five years or both” and substituting therefor the words
‘not exceeding twenty million shillings.”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b).
29.| Clause 58 | Strathmore e Clause 58(1) is not clear whether ratification will involve
University public participation and to what extent.
Extractives
Industry Centre
30.| Clause 60 | Kenya Oil and Gas | e Alteration of a development plan without informing the
Working Group authority should be classified as an offence with a fine of not
less than ten million, or a term of imprisonment of not less
than five years or both, to serve as a deterrence for
contractors.
31.| Clause 62 | KEPSA e Clause 62(2) be amended by deleting the words, “not less
than twenty million shillings or to imprisonment for a term
of not less than five years or to both.” and substituting
therefor the words “not exceeding twenty million shillings.”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b).
32.| Clause 63 | Kenya Law e Clause 63(7)(b) be amended by deleting the word “eh”
Reform ) appearing immediately after the words “production of” and
Commission substituting therefor the word “the”.
33.| Clause 64 | Kenya Law e Amend clause 64(2) by deleting the word “to” appearing
Reform ) immediately before the words “accommodate the third
Commission party”.
34.| Clause 70 | KEPSA e Clause 70(3) be amended by deleting the words, “not less
than ten million shillings or to imprisonment for a term of
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STAKEHOLDER
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not less than two years or to both.” and substituting therefor
the words “not exceeding ten million shillings.”

Rationale
e The same rationale as for the proposed amendment in Clause

10(6)(b).

35

Clause 72
& 73

Kenya Oil and Gas
Working Group

e The Bill should integrate a requirement to surrender
information on request of the public at a fee. The lack of an
enabling law on access to information may limit how
information is procured and utilised.

39.

Clause 75

KEPSA

e Clause 75 be amended by deleting the words, “not less than
twenty million shillings or to imprisonment for a term of
not less than five years or to both.” and substituting therefor
the words “not exceeding twenty million shillings.”

Rationale
e The same rationale as for the proposed amendment in Clause

10(6)(b).

37.| Clause 77

Kenya Oil and Gas
Working Group

e The government should invest in training and certification
options since there are many locals with skills and expertise
but lack certification provided for under Clause 77(1)(c). the
clause should also clarify what the proviso means.

e The regulations contemplated under clause 77(4) and clause
78(2) should be subjected to Parliament for approval.

38.| Clause 79

Kenya Oil and Gas

(13

e Clause 79(5) be amended by inserting the words “in

Working Group accordance with the regulations made under section 1197
immediately after the word “created”.

39.| Clause 80 | Strathmore e Clause 80(3) needs clarity so as to create certainty as to what
University is being paid
Extractives
Industry Centre

40.| Clause 82 | Strathmore e The money paid as signature bonus in clause 82(1) could be
University utilized for the project itself which turns out to be a
Extractives

Industry Centre

recoverable cost. The fiscal implications of clause 82(1) are
negative.

.| Clause 85

Strathmore
University
Extractives
Industry Centre

e The provision of clause 85(1) is not clear with regard to the
communities’ share of the profit. It is unclear as to who will
hold such profits on behalf of the communities.

ﬁ
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Kenya Oil and Gas

e The national government share under clause 85(1) should

Working Group include revenue and profits. The proviso should be clear that
the county governments referred to are the county
governments where the upstream petroleum resource is
exploited.

42.| Clause 86 | Kenya Law Insert a new clause after clause 86(2)(a) to require the contractor

Reform to ensure the safety, health and welfare of persons in or about the

Commission contract are, not engaged in any of its operations.

There is need to expand ecosystem in clause 86(2)(h) to include
sea, forest, wildlife and marine.

Kenya Oil and Gas

Working Group

43.| Clauses Strathmore e There should be a special body corporate that will be
86.87, 88 | University mandated to deal with environmental issues with respect to
and 92 Extractives the upstream sector since NEMA is overwhelmed.

Industry Centre

e There also needs to be established a special body that deals
primarily with Occupational Health and Safety issues with
respect to the upstream petroleum sector.

44.| Clause 87 | KEPSA e Clause 87(5) be amended by deleting the words, “not less
than twenty million shillings or to imprisonment for a term
of not less than five years or to both.” and substituting
therefor the words “not exceeding twenty million shillings
Kenya Oil and Gas or to a term of imprisonment not exceeding five years or
Working Group both.”
Rationale

e The same rationale as for the proposed amendment in Clause
10(6)(b)

Kenya Law

Reform ) e Poor waste management under clause 87(1) should be

Commission . "
reviewed to attract a term of imprisonment of not less than
ten years due to the crucial nature of waste management.

It is not clear how clause 87(5) will apply to juristic persons.

45.| Clause 88 | KEPSA e Clause 88(3) be amended by deleting the words, “not less

than one million shillings or to imprisonment for a term of
not less than five years or to both.” and substituting therefor

The Senate Standing Committee on Energy

Page 26




CLAUSE | STAKEHOLDER

PROPOSED AMENDMENT

Kenya Law
Reform
Commission

the words “not exceeding one million shillings.”

Rationale
e The same rationale as for the proposed amendment in Clause

10(6)(b)

Clause 88(3) is not clear on its application to juristic persons.
Penalty for juristic persons should be provided for accordingly.
The same applies to clause 89(4).

.| Clause 89 | KEPSA

Kenya Oil and Gas
Working Group

-Clause 89(1) be deleted and substituted therefor the following-
89 (1)Flaring of natural gas

(a) Flaring of natural gas in the course of the activities provided
for under this contract, is prohibited except:

(i) short-term flaring necessary for production testing,
(ii) when required for emergency or safety reasons, or

(iii) with the prior authorization of the Authority, in each case in
accordance with the Act, regulations and best petroleum
industry practices.

Rationale

The authorization if delayed can have disastrous results &
worsen the environmental /safety impact

e To restrict flaring in emergency situations and for safety or
production testing subject to authorization is not practicable or
safe.

e The “golden minutes” in a safety critical flaring emergency
situation are best utilized to contain the risk

e . The time spent in seeking approvals is time spent to fuel a
catastrophe.

e Majority of the 111 Oil & Gas producing jurisdictions require
that permission be obtained from the relevant authority prior to
flaring or that flaring requirements are included in the
development plan for the field;

However, none of the said jurisdictions provide for authorization
to flare in case of testing, emergency and/or safety.

Imprisonment term for the offence of venting and flaring to be
reviewed upwards to ten years in order to correspond to the fine

;
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of one hundred million.

47.

Clause 99

Kenya Oil and Gas
Working Group

e The Bill should provide a framework on how damages will
be assessed and a mechanism for the local community to
follow in seeking compensation

48.

Clause
100

Kenya Oil and Gas
Working Group

e Clause 100(2)(b) should define land ownership to include
community land ownership.

e The proviso to the clause should not restrict advertisement to
only the newspaper mode but rather allow the use of other
channels accessible to the local community. The notification
period should be increased form 15 to 30 days.

49.

Clause
102

Strathmore
University
Extractives
Industry Centre

Kenya Oil and Gas
Working Group

e Clause 102(1) be amended by deleting the word “may”
appearing after the words “section 100” and substituting
therefor the word “will”

Rationale
Given the sensitivity of land, especially community land,
consent must be in writing.

The compensation should also be done in accordance with the
prevailing market rates.

Clause 102 does not provide safeguards when it comes to
negotiations. This may be detrimental to the owner as in most
cases the contractor has more bargaining power than the
community member.

There is need for the proviso to refer to the constitution and
other relevant laws on land acquisition where compensation
should be pegged on current market valuation.

50.

Clause
105

Kenya Oil and Gas
Working Group

e Delete the words “as far as possible” appearing after the
words “former condition™ in clause 105(2).
Rationale
There is need for a contractor to deposit a decommissioning fund
before commencing the upstream activities, to be used in
restoring the environment to its former position state.

51.

Clause
107

Kenya Oil and Gas
Working Group

e This provision gives too much leeway to the contractor. This
may lead to the destruction of the ecosystem and occasion
catastrophic dangers not only to the environment but the
people within and without the transportation corridor.

e Amend clause 107(1) by deleting the words “including
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forests, national parks, reserves and heritage sites,”
Ken.ya.Civil appearing immediately after the words “National
Societies Government property”.
Petroleum, O1il and
Gas Working Rationale
Group The words override the provisions of the Forest Act, 2005,
Wildlife Conservation and Management Act, 2013 and the
National Museums and Heritage Act, 2006. It is highly
contentious that petroleum interests are being put ahead| of these
key sectors of our environment and Kenyan heritage.
e Amend clause 107(2) by deleting the words
“notwithstanding the provisions of any other written law,
but subject to the provisions of this Section” appearing at
the beginning of that clause.
Rationale
The provision is a bold attempt to override the other laws. This
is irregular considering that throughout the Bill reference to
other legislation that will offer assistance in implementation of
the Act.
52.| Clause Kenya Oil and Gas | ¢ Provisions for dispute resolution should be in a stand alone
109 Working Group part due to the important role they play in consolidating the
gains in a contract.
53.| Clause Strathmore e Clause 111(1) is not adequate. It should expressly provide
111 Univer§ity that such framework shall involve all stakeholders pertinent
Extractives to the upstream petroleum sector and they shall be involved
Industry Centre throughout the petroleum chain. It will ensure transparency
and accountability both at the national and county level and
also with respect to revenues.
54.| Clause | | KEPSA e Clause 113 (1)(e) be amended by deleting the words, “not
113 less than one hundred million shillings or to imprisonment
for a term of not less than fifteen years or to both.” and
substituting therefor the words “not exceeding one hundred
million shillings or to a term of imprisonment not
exceeding fifteen years or both.”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b)
Kenya Oil and Gas

‘M
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Working Group
e The offences provided for under clause 113(1)(e) that related
to economic crimes, should have the custodial sentence
reviewed downwards to ten years imprisonment and a fine
not exceeding twenty million.
Rationale
While acknowledging the need to protect upstream
infrastructure, the fines levied and the imprisonment terms
should be reasonable.
55.| Clause KEPSA e Clause 116 be amended by deleting the words, “not less
116 than five million shillings” and substituting therefor the
words “not exceeding onee million shillings.”
Rationale
The same rationale as for the proposed amendment in Clause
10(6)(b)
56.| Clause Kenya Oil and Gas | ¢ The regulations contemplated under clause 118 should
118 Working Group include offshore activities.
57.| Clause KEPSA e Clause 120(f) be amended to read-
120

() the contractual rights, privileges, liabilities and
obligations  existing ~pursuant to the Petroleum
(Exploration and Production) Act are preserved.

Rationale

e Fiscal and regulatory uncertainty will delay or impede
investment.

e Petroleum Bill needs to be aligned with Section 23(1)(c) of the
Interpretation and General Provision Act(Cap 2) provides that
where written law repeals/ re-enacts another written law unless
a contrary intention appears shall not affect the right, privilege,
obligation or liability acquired under a written law so repealed.

e Additionally the Kenya Law Reform Commission Guide to the
Legislative Process in Kenya (at pages 56 & 57) provides
that:-

i. The purpose of saving provisions in law is to preserve or
save a law, a right, a privilege or an obligation which
would otherwise be repealed or cease to have effect,

ii. The function of transitional provisions is to make special

W
e
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provision for the application of legislation to the
circumstances which exist at the time the legislation
comes into force.
58.| New Kenya Oil and Gas The offences and penalties throughout the Bill should be
clilise Worshg Solp consolidated in one part rather than being spread out for ease
of reference.
59.| Clause 2 | Kenya Oil and Gas Delete the word “maximising” appearing after the words
of the Working Group “environment by” in paragraph (c) in the definition of “best
Model petroleum industry practices” and substituting therefor the
Contract e e
word “minimising
Rationale
It is not practical to protect the environment by maximising the
impact of operations.
60.| Clause 5 | Kenya Oil and Gas There is need to specify the forms that are acceptablé under
of the Working Group clause 5(7) rather than leaving it to the discretion of the
Model Cabinet Secretary.
Contract
There should be a proviso in the agreement to the effect that
any powers exercised by the Cabinet Secretary in this
agreement shall be exercised upon recommendation of the
Upstream Petroleum Advisory Committee.
61.| Clause 6 | Kenya Oil and Gas There is need to define the specific government ministry or
of the Working Group department in clause 6(1) the surface fees should be paid to.
Model
Contract
62.| Clause 7 | Kenya Oil and Gas There is need to set specific standards and qualify what the
of the Working Group word “reasonable” referred to under clause 7(2) & (4) mean
Model in this case as it may be subjective to the standards of the
Contract g
Cabinet Secretary.
63.| Clause 8 | Kenya Oil and Gas Clause 8(3) is confusing as contractors are meant to abide by
of the Working Group the legal standards set for obtaining the relevant permits and
Model there is no peculiar need for the Cabinet Secretary to give
Contrct directions to other state authorities outside the relevant law.
64.| Clause 10 | Kenya Oil and Gas Clause 10(2). As relates to compensation, the same |can be
of the Working Group decided by a competent redress mechanism such as
Model arbitrators or a court of law. Reference to an expert in this
Contract

clause does not offer sufficient information as one is unsure
as to which area of expertise is being referred to.

1
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65.| Clause 12

Kenya Oil and Gas

e There is need for a contingency fund before undertaking the

of the Working Group upstream operations to protect the marine environment and
Model the people. Therefore in clause 12(2), both the parties require
Contract X .
an equal chance in selecting the expert.

66.| Clause 15 | Kenya Oil and Gas | ¢ In clause 15(1) the process of reporting daily to two organs
of the Working Group within one ministry may lead to confusion. Since the
Model Authority is the sector regulator directly under the
Contract

supervision of the Cabinet Secretary, it should receive the
reports on behalf of the Ministry.

67.| Clause 16
of the
Model
Contract

Kenya Oil and Gas
Working Group

e Delete the word “material” appearing in clause 16(6) of the
Bill.

Rationale
Any damage however insignificant should not be allowed.

e Delete the words “forty-eight hours” appearing in clause
16(8) and substitute therefor the words “twenty four hours™

Rationale
The proposed forty eight hours are too long in case of an
emergency.

e Clause 16(9) gives the Authority mandate to take any
necessary measures for the contractor to correct a wrong.
Clause 10(2) provides for an independent expert to
determine compensation for damage caused. This may cause
a conflict as to who supersedes the other between the
independent expert and the Authority.

68.| Clause 22

Kenya Oil and Gas

e There is need to define who “indigenous Kenyans” referred

f th Working G .
l(illo le oriing roup to in clause 22(5)(b) are.
Contract
69.| Clause 25 | Kenya Oil and Gas | e Clause 25(3) needs to specify the costs payable. They should
f'th Working G . : :
K/Io le REEEE SRRk be borne by the State so as to avoid conflict of interests.
Contract
70.| Clause 26 | Kenya Oil and Gas | e Clause 26(3) as it is, is tantamount to encroaching. Therefore
of the Working Group it should be revised for contractors to use the established
Model channels under the law to acquire any property for their
Contract

upstream activities.

w
e, S
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* Clause 26(4) and (5). The provision on government granting
permission to contractors should mention that the permission
to be given is subject to applicable laws such as land and
environment laws.

/1.| Clause 53 | Kenya Oil and Gas | e Regarding dispute resolution there should be clarification as
of the Working Group to which rules apply, who sets the rules and who bears the
Model costs on expert determination.

Contract

/2.| Model Strathmore e The Local content and training provided for under clause
Contract Un1ver§1ty 20(2) should ensure that a person carrying out upstream
Part VI Extractives petroleum operations shall ensure marginalised, minority

Industry Centre . .
groups; especially women and youth are provided for
opportunities. Ethnic, gender and regional considerations
should also be provided for.

f3.| Model KEPSA e Clause 37 of the model contract be amended- Form of the R-
Contract factor shares can be left unchanged. However the actual ratio
Clause 32

of share should be left undefined as per the current model PSC,
to be negotiated between Contractor and Government at the
time of award.

e If the fiscal terms do not account for external factors and the
volatility of the markets, Oil & Gas companies will be very
selective about where to invest, with an inclination to invest in
areas where the fiscal arrangement is preferred;

e Contractor and Government should be allowed to negotiate,
noting that the model contract will be subject to Parliamentary
ratification.
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CHAPTER THREE COMMITTEE RECOMMENDATIONS

The Senate Standing Committee on Energy, at its retreat held on 23" June, 2016,
considered The Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015) based on the submissions received during public

participation and makes the following recommendations;

a) Long title
The long title be amended by deleting the word “contracting™.

b) Clause 2
The definition of the “local community” be amended to confine it to persons found in a
sub-county within which an energy resource is located and who are affected by the

exploitation of that natural resource. thus aligning it to the definition in the Energy Bill

(National Assembly Bill No. 50 of 2015).
Definition of “customer “be deleted.

¢) Clause 5 National Upstream Petroleum Policy

Clause 5(1) be amended to provide clarity that the Cabinet Secretary should review the

National Policy on Upstream Petroleum at least once in every five years.

Clause 5(3) be amended to provide for publication of a report of the implementation of
the national upstream petroleum policy online and in a daily newspaper of nation-wide

circulation.
d) Clause 6 National Upstream Petroleum Strategic Plan

Clause 6(1) be amended to align the provision of the sub-clause with the marginal note.
e) Clause 10 Functions of the Cabinet Secretary

Clause 10(1) be amended to confer on the Cabinet Secretary the powers to order the

cessation of operations by a contractor where there has been a breach of the Act.

E;
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f) Clause 12 Establishment of the National Upstream Petroleum Advisory

Committee

Clause 12 (2) be amended to include participation of a representative from the private

sector who is competent and has the capacity.

Clause 12(3) be amended to clarify that the Director General of Petroleum Upstream
Regulatory Authority would be the Secretary to the Advisory Committee and not the

Director-General of National E ~ environment Management Authority.

Clause 12(5) be amended to ensure that persons co-opted into the advisory Committee

have the necéssary knowledge and experience.
g) Clause 15 Functions of the Authority

Clause 15 (o) be amended to provide for a consultative process between the Authority
and the Competition Authority with respective to monitoring operations of contractors in

order to ensure that competition and fair practise is maintained.

h) Clause 16 Powers of the Authority

Clause (1) (g) of Clause 16be amended to give powers to the Authority to take such

action as is necessary to ensure the protection of the environment.
i) Clause 17 Board of Directors of the Authority

Clause 17(1) (e) be amended to provide for categories of persons to be appointed by the
Cabinet Secretary from the private sector to include representation from Kenya Private

Sector Alliance and an institution of higher education.
j) Clause 45 Negotiation, award and execution of petroleum agreements

Clause 45(4) be amended to provide for publication (including online publication) of the

notice of intended direct negotiations results of a negotiation of a petroleum agreement.

A new sub clause (4A) to be inserted to clearly provide for the information that is

required to be set out in the notice published under sub-clause (4).
g
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k) Clause 48 Operator

Sub-clause (1) and (2) be amended by removing the requirement of the approval of the
Cabinet Secretary in the appointment or replacement of an operator to ensure that a
contractor has a free hand in determining the operators, given that the contractor is

ultimately responsible for the performance of the contract.

1) Clause 49 Application for non-exclusive exploration permit

Sub-clause (1) and (2) amended by removing the requirement of the approval of the

Cabinet Secretary in the appointment or replacement of an operator.

m) Clause 50 Grant of no-exclusive exploration permit
Sub-clause (2) be amended by replacing the existing provision providing for access to
information in order to expand the requirement for access by making provision for the
supply of information for inspection free of charge, supply of copies of the information or
information through electronic means upon payment of a reasonable fee and the
publication of such information on the website of the Authority and through such other

means as it considers appropriate.

n) Clause 51 Operational permits
Clause 51 be amended by replacing the existing provision providing for access to
information in order to expand the requirement for access by making provision for the
supply of information for inspection free of charge, supply of copies of the information or
information through electronic means upon payment of a reasonable fee and the
publication of such information on the website of the Authority and through such other

means as it considers appropriate.

0) Clause 53 Transfer of interest in petroleum agreement
Sub-clause (2) be amended by imposing a requirement for the assessment of tax prior to

the transfer of an interest in a petroleum agreement.

_‘
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Sub-clause (9) be amended in order to clarify that the provision should apply to any
company with an interest in a petroleum agreement and not just to an exploration

company or joint venture.

A new sub-clause (12) be introduced to impose a penalty for breach of the provisions of

the clause.

p) Clause 58 Ratification by Parliament
A new sub-clause (2A) be introduced to impose a requirement on Parliament to carry out
public participation the ratification of a production sharing contract pursuant to Article 71

of the Constitution.

q) Clause 60 Variations or alterations in field development plan
Clause 60 be amended to provide for a fine of not less than ten million shillings or
imprisonment for a term of two years or both where a person alters or varies a field

development plan without informing the Authority.

r) Clause 77 Local content requirements
Clause 77(1) be amended to provide for the adherence of local content where the cost of

meeting such local content is at the prevailing market rate.

s) Clause 86 Environmental compliance

Clause 86 (2) (h) be amended to expand the ecosystem to include sea, forest, wildlife and

marine.

t) Clause 100 Access to land
Clause 100(2) be amended to increase the days set out in the notice required for purpose
of tracing the land owner from fifteen to thirty and further impose a requirement to track
the owner through other mecf_lanisms that allow for publication to the entire local

community where the community has limited access to newspapers .
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u) Clause 102 Consent to proposal
Clause 102(1) be amended to impose a requirement for granting of consent by a land

owner to whom a request has been made subject to compensation within four (4) months.

v) Clause 107 Installation of upstream petroleum infrastructure along roads,

railways, etc.

Clause 107 be amended to ensure the conservation of forests, national parks, reserves and

heritage sites when carrying out operations under the Act.

Second Schedule

e Clause 2 (c) be amended by substituting the word “maximising” with the word
“minimising”.

e Clause 16(6) be amended by deleting the word “material” so as to impose an
obligation on the contractor to take measures 10 minimise any adverse impact,
however small.

e Clause 16(8) be amended to reduce the time required for notification by a
contractor to the Authority from forty eight hours to twenty four hours.

e Clause 20 be amended to compel a contractor to take into account marginalized
groups when implementing local content.

e Clause 26 be amended by deleting paragraph (3).

e Clause 26 be amended by making provision that any way-leaves, easements or

other permits are to be granted in accordance with the Land Act.

/
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MIINUTES OF THE 36™ SITTING OF THE STANDING.COMMITTEE ON .
HNERGY HELD ON WEDNESDAY 13™ JULY, 2016 AT 12.00P.M. IN THE
BOARDROOM ON SECOND FLOOR KENYATTA INTERNATIONAL
' ¢ONVENTION CENTRE (KICC).

BRESENT

1. Sen. Danson Mwazo, MP -Vice-Chairman

2. Sen. Abu Chiaba, MP -Member

3. Sen. Kiraitu Murungi, MP -Member

4. Sen. Kimani Wamatangi, MP -Member

5. Sen. Elizabeth Ongoro, MP -Member
ABSENT WITH APOLOGY

1. Sen. Gideon Moi, MP - Chairman

2. Sen. David Musila, MP -Member

3. Sen. Kipchumba Murkomen, MP - Member

4. Sen. John Munyes, MP -Member
IN-ATTENDANCE .

Senate Secretariat

1. Ms Josephine Kusinyi - Legal Counsel

2. Ms Joyce Aluoch -Clerk Assistant

3. Mr. Wellington Namenge - Research Officer
MIN. NO.197/2016 : PRELIMINARIES

The Chairperson called the meeting to order at 12.00 p.m. followed by a word of prayer.

MIN. NO. 198/2016 ; : ADOPTION OF THE AGENDA.

The agenda of the meeting was adopted having been proposed by Sen. Abu Chiaba, MP, and
seconded by Sen. Kiraitu Murungi MP, as follows;
1 Pray‘er
2. Adoption of the Agenda
3. Consideration and adoption of Reports on:
(i) The Petroleum (Exploration, Development and Production) Bill
(National Assembly Bill No. 44 of 2015).
(ii) The Energy Bill (National Assembly Bill No. 50 of 2015)

4. Any Other Business

1]




5. Date of Next Meeting . -
6. Adjournment

MIN. NO. 199/2016 : CONSIDERATION AND ADOPTION OF REPORTS

(I)  The Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015).

The Committee considered and adopted the Report on the Petroleum (Exploration,
Development and Production) Bill (National Assembly Bill No. 44 0f2015).

(I)  The Energy Bill (National Assembly Bill Nc. 50 of 2015)

The Committee considered and adopted the Report on the Energy Bill (National Assembly
Bill No. 50 of 2015). '

MIN. NO. 200/2016: DATE OF THE NEXT MEETING

The next meeting would be held on notice.

MIN.NO.201 /2016 : ADJOURNMENT

There being no other business, the meeting was adjourned at 2.15pm.
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__REPUBLIC OF KENYA

ELEVENTH PARLIAMENT
THE SENATE

STANDING COMMITTEE ON ENERGY

in the Matter of Consideration of
The Petroleum (Exploration, Development and Production) Bill
(National Assembly Bill No. 44 of 2015).

Article 118 of the Constitution and standing order 130 of the Senate
Standing Orders.

PUBLIC HEARING/ RECEIPT OF MEMORANDA

Following the introduction of The Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015) in the Senate, the Bill was committed to the Standing Committee on
Energy for consideration pursuant to standing order 130 of the Senate Standing Orders.

Pursuant to the provisions of Article 118 of the Constitution and standing order 130(4) of the
Senate Standing Orders, the Standing Committee on Energy now invites interested members of
the public and organizations to submit any representations that they may have on The Petroleum
(Exploration, Development and Production) Bill (National Assembly Bill No. 44 of 2015).

The representations may be made orally or by submission of written memoranda in the following
manner:

1. Public Hearings shall be held on Wednesday, 15% June, 2016 from 9:30 a.m. to 1:00
p-m.in the Mini Chamber, First Floor, County Hall, Parliament Buildings, Nairobi; or

2. Written Memoranda may be forwarded to the Clerk of the Senate, P.0. Box 41842-
00100, Nairobi, hand-delivered to the Office of the Clerk, First Floor, Main Parliament
Buildings, Nairobi or emailed to csenate@parliament.go.ke, to be received on or
before Wednesday, 15 June, 2016 at 2.00 p.m.

A Copy of the Bill can be found in the Senate portal of the Parliament website,
www.parliament.go.ke/ senate. o

J. M. NYEGENYE, CBS,
CLERK OF THE SENATE.




