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CIIAIRPERSON'S FOREWORD

'l-he Parliamentary Powers and Privileges (Amendment) Bill (Senate Bill No. 5 ol'2022) was
read a ljirsl 'l'ime in the National Assembly on June 27. 2023. and was thereatier rel'erred by the
llonourable Spcakcr to the National Assembly ('ommittce on Powers anil Privileges ter
considcration and reporting to the House. 'l'he Bill, which is sponsored by Sen. Danson
Mungatana. MP. sccks to place a specific obligation on ofllcials olthe Executive, Constirutional
c'ommissions and lndependent olfices to comply with the requirement to give l'cedback to
Parl iantcnt's rcsolutions.

It providcs a struc(ured mechanism through rvhich the Executive. Constitutional Commissions
and Independent Otlices are required to give greater consideralion to the issues raise'<J and the
reconrme ndations made b1, Parliament.

'l'he Bill turther sceks to amend section 7 and delete section I I of the Parliamcntar), Powcrs and
Privilcgcs Act. C'ap. 6 in order to comply with the decision olthe High Court in Apollo Mbo.va v
Attorne.t'(ienerol & 2 others (20 l8).

l)ursuant to its rnandate under Standing ordcr 127, the National Assembly committec on
[)ou'crs and l)rivileges undertook the requisite public participation exercise. and invitcd
membcrs ol'the public as well as various stakeholders to submit their memoranda on tho Ilill.

Irollou ing thc holding of' se"eral meetings w'ith stakcholders including the Ofilce of thc
Atlorner -Ccncral. thc Law Society ol' Kenya. and the l:thics and Anti-Corruption Commission.
the ('ornntittec rcsolred to propose the deletion of'Clause 5 ol'the Bill. Clausc 5 ol the llill
proposcs thc insertion of a new Part VIA in the Act which deals w,ith how the l:xecutivc.
('onstitutional ('ommissions and Indepcndent Olllccs should deal u,ith reports on Parliamentary
Rcsolutions. 'l'hc Conrntittee was ofthe view that this is a matter that should be addrcsscd in the
Standing Orders.

On behall'of'the Nalional Assembly Clommittee on Powers and Privileges, it is my hongur to
present to lhis llousc this Reporl ol'the ('onrnrittcc on i1s consideration ol'the Parliamcntarv
I)rrwcrs und l)rivilcgcs (Amendment) Llill (Senate Ilill No. S (il'2022).

THE HON. JOSEP UI'ON, CBS, MP
DESIGNA'I'ED VICE CHAIRPERSON

NATIONAL ASSEMBLY COM MITTEE OF POWERS AND PRIVILEGES
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CHAPTER ONE: PREFACE

I.O E,STABLISHMENT OF THE COMMll''I'f,f,

1' l'he Committee of Pou'ers and Privileges ol the National Assembly is establishcd undcr
Section l5( l) (a) olthe parliamentary powers and privileges Act. Cap. 6.

2. Section l5 of the Parliamentary powers and privileges Act, Cap. 6 provides as lilllows:

( l) There is established, for each House o.f Parliament, a committee known as the Committee o/
Powers and Privileges consisting of

(a) in respect qfthe Notional Assembly--

(i) the Speaker who shall be the chairperson o.fthe Commitee; and
(ii) .fourteen otlrer ntentber.s o.f the House appointecl in ac.t,ordunc.e

Standing Orders of the Assemblv-;

(b) in respect ofthe Senate-

v'ilh tlrc

(i) the Speakerwho shall be the chairperson of the Committee; anr)
(ii) six other members o;/'the House appointed in accordance wilh rhe stctntring

Orders o.f the Senate.

( 2 ) The quorum of the Committee shall-

(a)

(b)

in the c'ase of the National As.semblv, he the speaker and.four other menbers; ctntl
in the case of the Senate, be the Speaker and two other members.

(3) subject to this Act and the standing orders oJ'rhe relevant House of pcu.lionrcnr. rhe
(-omnittee slrull regulate it,s own pntcedtre.

(1) T.he Jilnctions oJ the Committee of powers and l'rivileges shall be to

(a) inquire inlo the conduct oJ'a nember whose conduct is alleged to constitute breach of
privilege in terms of section I 6;

(b) perJbrtn such other functions as nov be speci/ied in this Act.

(5) The Committee of Powers and Privileges shall, either of its own motion or as a re.sult of a
complaint made by any person, inquire into the conduct of a Member whose conduct is
alleged to constitute breach of privilege in rerms of .secrion t6 within ./it,reen tla1,.s ql
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receipl of comPlaint.

(6) The Committee of Powers and Privileges shall, withinfourteen days of the conclusion of an

enquiry. lable its findings in the relevant House of Parliament togelher with such

recommendulittns as il considers appropriate.

(7) Each llouse of Parliomenl shall consider lhe report and recomtnendalions by the

Committee oJ'Privileges in the manner set out in the Third Schedule'

3. The Comrnittce of Powers and I'rivileges draws its mandate liom the Constitution, the Public

OUlcers llthics Act (Cap. l85B), the Leadership and Integrity Act (Cap. l85C), the

Parliamentary Powers and Privileges Act (Cap. 6) and the National Assembly Standing

Orders which assigns to the Committee various f unctions.

4. The Committec cnlbrces the Rule s governing the conduct ol'Menlbers ol Parliantcnt.

5. The Committec is also responsible for handling matters relating to the declaration ol wealth

hl, Stare ollicers and holders of Constitutional Commissions and Independent OIIces.

Cust6d;- ot' the rvealth declaration fbmrs by Slate Otlicers is vested in the 'resptlnsible

Commission'. Section 3 the Public Offlcer tthics Act, Cap. I85B defines the responsible

Commission fbr the purposes ol members and other designated of llcers as the Committee of

Powers and Privileges olthe National Assembly;

6. The Committee determines what constitutes contcnrpt although the Act does llot deline what

acts or omissigns can be termed as being contemptuous, such matters can arguably be

determined krllow,ing the dictates of usages. fcrrms, customs, precedence, procedures and

traditions ol- Parliament as envisaged in section I 4 of the Parliamentary Powers and

I'rivilcgcs Act: and

7. 'lhe Committce of Powers and Privileges determines claims of absence of a Member fiom

the House without the permission of the Speaker or where. upon a complaint. a satislactory

explanation lirr the absence is tenable to the Committee.
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I.I MANDATE OF THE COMMITTEE

8' The Conrmittee of'Pou'crs and Privileges draws its mandate lionr the ('onstilution. thc t)ublic
Ouicers []thics Acr. Cap. I g5l]. the l.eadership and Integritl, Act. (,ap. I g5(.. rhe
Parliamentary Powers and privireges Act, Cap. 6 and the Nationar Assembry Standing
orders which assign to thc ('ommittee various functions that incrudc the fblrowing:

a) Inquiring into the conduct of a member whose conduct is allegetl to constitute
breach of privilege

9' Section l5(a)(a) of the Parliamentary' Powcrs and privileges Act. cap. 6 nlandares rhe
committee to inquire inlo lhc cttnduct ol a Member whose concluct is allegcd to constitute
breach ot'privilege in tenns ol section l6 ol'the Act. l'hc hrcaches contcnrplatcd under
section l6 arc -
(i) the unauthorized publication ofanyjournal, il'the publication olthejournal is prohibite,d

by or in terms olthe Standing Orders or an order or resolution ot'parliament. anl..journal
purporling that it has been published under the authority of'l)arliamenl or a conrmirtee or
the Speaker u,hile it has not been publishe. under such authority, or an1, .joumalpurporting that it is a vcrbatim account ol'the proceedings ol Parliament or a committee
while it is not such account (section 25);

(ii) assaulting. obstructing. molesting. insulting or improper inlluence (contravening sections
26 or 2{t):

(iii) committing ofl-ences in relation to witnesses, including _

a) Iailing to attend at the time and place specilied in a summ6ns. without sulljcient
cause. having been duly summoned;

b) Iailing to remain in attendance until cxcused liom further attcndancc b1. rhc pers.n
prcsiding ar the inquirl.:

c) rctusing to be swom in or to make an all.irmation as a witness;
d) f'ailing or disobeying, without suflicient cause, to answcr lully and satisfactorily all

qucstions lawtully. put to the person:
e) Iailing or disobeyine l. pr.duce any documcnt. paper. hook .r recortr in thc pers.n.s

possession. custody or contror which the person has been required to produce: and on
conviclion such ofl'ences attract a line not exceeding tw,o hundred thousand shillings
or to intprisonment lbr a term not exceeding six months or to both:

(iv) othcr scrious off'ences in rclation to witnesses, including _

a) threatening' obstructing. assaulting or insulting a member ol'stalf or policc ollicer
carrying out sen,icc olsummons issued uncler this Act:
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d)

using abusive language directed at a member, a committee or a House of parliamcnt:
threatening or obstructing another person in respect of evidence to be given belbre
Parliament or a committee:
inducing another person to retiain tiom giving evi<lence or to produce a document
hclirre Parliamcnl ()r a comm ittcci or
inducing another person to give lalse evidence befirre parlianrent or a committee:
assaulting or penalising or threatening another person or depriving the person ol'any
benellt on account of the giving or proposed giving of evidence befbre parliament or
a committeel

g) rvith inrent to clccei'e or mislcad pzu{iament or a commitlce. producing a lalse.
untrue. l'abricatcd or lalsilled documcnt: or

h) willulll' lumishing Parliament or a committee with inlbrmation u,hich is lalss or
misleading or makes a statement befbre parliament or committec that is false or
misleading; and on conviction such oll'ences atlract a tine not exceeding flve hundred
thousand shillings or a term ol'imprisonment not exceeding one year or to borh such
tine and imprisonment:

(r') willti-rlly lailing or reftsing to obey any rule, order or resolution ol parliament:

(vi) contravcning anv provision of thc Speaker's ordersl or

(vii) conducling himsell'or herself in a manner which. in the opinion ol lhe Committee. is
intended. or is likely to reflect adversely on the dignit), or integrity of parliament. or
ol'the Members or to be contrary to the best interests of Parliament or i1s Members.

l0. l he c'omnrittee may inquire into the conduct ol a Member whose c6n6uct is alleged to
ctrnstitutc brc'ach ol'privilege either ol'its own motion (.ral moto) or as a result of a complainl
made bl an) person. Upon conclusion of'the inquiry. the committee may recommend any or
all the sanctions under Section l7 ofthe Acr.

I l. wherc thc relevant Housc tlnds that a Member has committed a breach ol' privilege, the
relevant I louse may, in addition to any <lther penalty to which the Member may be liable
under a specil'ic lan'. issue a lbrmal waming. a reprimand. an order to apologize to the House
or a pcrs()n in a manncr lo bc recommended by the Conrmittec ol Porvers and Privileges. the
rvithholding. firr a spc'cific period ol timc. ol'the member's right to the usc or enioyment of.
any specilied lacility plovided to Membcrs by Parliament. the removal or suspension lgr a
specilied pcriod of'time of'the Member liom any parliamr'ntary position occupied by the
Membcr. such tlne in ternrs of the Member's monthlv salary and allorvances as the Flousc
ma' dctcmrinc. the suspension of the Memher lor such peri.d as the House ma1, decide.
$'hether or not Parliament or any of its committees is schedulcd to meet during that period or
vacation ol'sear pursuant to Articles 75(2)(b) and 103(l)(c) of the constitution.

h)

c)

c)

r)
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12' ln the case of an inquiry arising from a complaint. the Parliamentary l)owers and privileges
Act' (''ap. 6 envisages such inquiry to be concluded within fburleen days of receipt or.
complaint' Moreover. the committee is expected to table its lindings in thc Ilouse. togethcr
rvith such rcconrmendat ions. as it considers appropriate lirr considcrati6n. rrilhin li)urtcen
days of'the conclusion ol'an inquiry. Ilorvever. section 36 ol'lhe Act pernrils l6e C6nrnrittcc
to seek an extcnsion ol time lbr inquiring into a complaint.

b) Absence
l-l.Articlc 103(lxh) as read together with Standing order 25g or thc National Asscmbh.

standing orders assign to the committee of powers ancl privireges the lunction ol-
determining claims of absence of a Member f-rom the llouse without thc pcrmission ol'thc
Speaker or where, upon a complaint. a salislactory explanation tbr the absencc is lenable to
the Committee.

l4' A State oflicer (including a Member) who does not behave, wherher in public and ofJjcial
lil'e, in private lil'e. or in association with other persons. in a manner that avoids any conl)ict
betwcen personal intcrests and public or offrcial duties. or behaves in a manner
compromising any public or ofllcial interest in I'avour of'a pcrsonal intcrest. or clerneans thc
ofllce the otllcer holds (and thus contavening Articles 75(l). 76, 77 or 7U f2tl shall he
subject to the applicable disciplinary procedure lbr the relevanr oflrcc: and ma1.. in
accordancc with the disciplinary procedure, be dismissetl or otherwise rcnroved tiom oflico.

l5.Standing order 258 provides that il. during any Session. a Member is absenl fronr cight
sittings ol the Assembly rvithout the Speaker's written permission. the Speaker reports the
malter lo the Assembly and the' malter stands ref'erred to the Commiltee of' pow.ers and
Privilc'gcs lbr hearing and determination.

16' The committee inquires into the matter within lburteen days liom the datc the matter is
relerred to it and thereafier submits a report to the House. lf the report of the Committee
finds that the Member has ollered a satislactory explanalion lor the Mcmber.'s absence. Ihe
matter ends.

17. If the repo( of the crommittee flnds that the Member has not oll'ered
explanation fbr the Memher's absence. the Chairperson or a Membcr ol-
designatcd b1,the Committce for that purpose, upon submirting the report. m
days' notice of a Motion that. " z-rr.r House notes the Report of'the comnrittL
laid on the Table of the House on ... regarr)ing...,'

a satistactor),
thc ('omrnittcc

ust give a threc
,e o/ Privilegcs

18. The Motion is debated in the usual nlanner. except that _
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(a) no amcndmcnl to thc Motion is pennitted:

(b) the debatc ol'thc Motion cannot be anticipated b1' a Motion lbr the ad.joumment of the

I louse. and no dilatory Motion is allowed in relation to the busincss, and the business
cannot bc interruptedl and

(c) at lhc conclusion ol'thc dchate. the Speaker does not put a question but declares that.
pursuant to Articlc 103 ( I ) (b) of the Constitution, the ollice of- thc Mcrnber cgncerncd

has becomc vacant.

19. Il is howcvcr important to note that Article 105 of the Constitution provides that the tligh
C'ottrt shall hcar and determine any question whethcr a person has hccn validly clcctcd as a
Mcmbcr ol' l'arliament or the scat of a member has become vacant. 'l hc question must
hon cvcr be hcard and determined within six months ol'the datc ol' lodging the petition.

c) lJnforcement of the Rules Governing the conduct of Members of Parliament
20. Chaptcr Six ol'1he Constitulion ol' Kenya prescribes leadership and integrity benchmarks for

holdors ol'Statc and puhlic ollices.

2l.Articlc 75 ot'the ('onstitution assigns the Committee the role to excrcise penal authority over
contravcntion ol'the [.cadership and Integritl' Code.
It statcs as lirllou.s -
(2) I pernn y'lu conlravenes clause (l), or Article 76, 77 or 78 (2) -

(ct) shall be suhject to the applicable disciplinary procedure.for the relevant o//ice: and
(b) ma.t'. in uccordtrnce with the disciplinarv procedttre re.ferred to in po.agrdph (a). be
disnrissed or othent ise rentoved.fiom olJice.

22''l'hc ['ublic ot]lccr Ethics Act, cap. l85B also assigns ro the Commitrce thc tuncrion of
invcstigating and enforcing compliance with the clode ol'conduct. Scction 35( l) provides
that thc rcspoltsible Comnrission lbr a public otlicer may investigatc to detcrminc whether
thc public olliccr has contravened the Code of Conduct and tithics.

23.'[hc (ieneral l,cadcrship and Integrity Code contained in thc Leadcrship and Integrity Act.
('ap. 185(' is also within the ambit of the Committee of Powers and l)rivilcges with respect
1o nrisconduct by Mcrnbers ol'Parliament.

24. Section 37(3) ol' the Parliamentary Powers and Privileges Ac1 provides lilr a ('odc ol'
('onduct lirr Menrbers ol'Parliament, provided in the Fourth Schedule to rht: Act. Rulc l2 ol'
thc ('odc spccilicalll' obligates the Committee of'Po\\'ers and Privilegcs to enlirrcc the ('odc
and rccontmend penalties fbr its breach



d) Registration of Members' Interests
25. Registration ol Membcrs' rnterests is regulated bl,section l6 of'r.eadership and rnrcgritl.

Act' ('ap' 185('. and the Second Schedule ofthe Act. and Rulc 6 ol'thc ('odc ol'('onducr lirr
Mcnrbers of'Parliament ctlntained in the Fou(h Schcdule to the parliamcnlarv l)o*.crs antl
Privilcgt's n e l. l0I 7.

26. Rulc 6 of' thc C'ode ol' Conduct lbr Members of parliament provides
rcgisler rvith thc rc'levant Speaker all ljnancial and non-linancial

that Mcrnbers shall

intcrests that nrar
reas<lnablf inlluenco their parliarnentan' actions: declarc anl rclcvant inter.csl in thc contc\t
of'parliamcntary dcbate or the matter under discussion belbre contrihuting to dcbate in thc
Ilouse or its (lommitlecs, or communicating with State olflcers or other public servantsl and
.bserve any rules agrecd of the House in respect of financiar s.pporl ri)r Mcmhers or lhe
facilities ol'thc I Iousc.

27' whcreas Rulc (r envisages Members' registering their personal interests rvilh tho rcle vant
Speaker. thc Clolnmittee of Powers and Privileges handles questions ol'Mcnrhers' iltsrcsts
on bchalf of' the Spcaker.

e) Contempt
28' ('ontempt are acts or omissions which obstruct or impedc eithcr I lousc ol- I)arliamcnt in thc

perlirrnlancc ol'i1s l'r-rnctions. or which obstructs or irnpedes an1 Mernher qr olljccr ot such
llousc in the dischargc ol'his/her dutl or which has a tcndency. dircctl,r or intiirccrll. to
produce such results. Any disorderly. contemptuous or disrespectlul conduct in lhc presencc
of' either I l.use or a committee constitutes a contempt. rvhich ma,r, hc conrmittcd b'
nrembcrs ol' the public. parties. wilnesses or bl Members .f'either I Iousc.

29' [)etcrmination ol'rvhal constitutes contempt is as the Ilouse would dctcnninc olr occurrcnce
ol'an incidencc and is the power of the House to punish lbr contcmpt heing tliscreti6nar' to
the I louse itsell.

-10' Il is notahlc that althoLtgh the Act iloes not deline what acts or orrrissior.rs can bc lcnrcd as
being contcnlptuous' such matters can arguably be determined filllowing thc rlictates ol'
usages' lbrms. customs^ precedence, procedures and traditions of Parlianrcnt as cnvisagcd in
section l4 ol'the Parliamentary powers and privileges Act.
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Q Ileclaration of Wealth for Strte Omcers

31. The comminee of powers and privileges is also responsible for handling matters relating to

the declaration or*.ur*, uy sli. offrclr and holders of independent commissions.

32.CustodyofthewealthdeclarationformsbyStateofficersisvestedinthe.responsible
Commission'.S.ttionftf'tp'UlicOflicerEthicsAct'Cap'lS5Bdefinestheresponsible
Commissionfo,ttttp"po'"sofmembersandotherdesignatedofficersastheCommitteeof
po*".t *a Privileges of the National Assembly'
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