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PREFACE

1. The Standing Committee on Land and Natural Resources was
constituted on Thursday 27th February 2Ol4 during the Second
Session of the Eleventh (11th) Parliament pursuant to the
provisions of Senate Standing Order No.20B.

2. The Committee is mandated, under the Second Schedule of the
Senate Standing Orders, to consider all matters related to lands and
settlement, enuironment, forestry, taater resource management and
mining,

3. In executing its mandate, the Committee oversees the Ministries of

a) Land, Housing and Urban Development;
b) Environment, Natural Resources and Regional Development

Authorities;
c) Ministry of Water & Irrigation; and
d) Mining.

4. The Committee comprises the following Members:

Sen. Lenny Kivuti - Chairman

Sen. George Khaniri - Member

Sen. Christopher Obure - Member

Sen. DawnsonMwazo - Member

Sen. Henry Ndiema - Member

Sen. Boy Juma Boy - Member

Sen. Isaac Melly - Member

Sen. Liza Chelule - Member

Sen. Martha Wangari - Member
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ACKNOWLEDGEMENT

The Committee thanks the Offices of the Speaker and the Clerk of the
Senate for the support extended to it in the conduct of the public
hearing on the Water Bili, 2014. The Committee also thanks in
particular the National Bio-safety Authority, the African Bio-safety
Stakeholders' forum and members of the public who made
submissions, both orally and in writing.

Mr. Speaker Sir,

It is my pleasant duty, pursuant to Standing Order 2O3, to present a
report of the Committee on Land and Naturai Resources on the
Natural Resources (Classes of Transactions Subject To Ratification)
Bill, 2015, (National Assembly Bill No. 54 Of 20i5) for consideration
by the House.

(
SIGNED.......

/

DArE..... rf.fe\xr t
sEN. LENNY KMTI, M.P.CHAIRPERSON,
SENATE STANDING COMMITTEE ON LAND & NATURAL
RESOURCES.
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1.O INTRODUCTION

Mr. Speaker Sir,

The Natural Resources (Classes of Transactions Subject to
Ratification) 8i11, 2015, (National Assembly Bill No. 54 of
2O 1S)originated in the National Assembly and was passed with
amendments on 9th March, 2016 and subsequently referred to the
Senate. The Bill was sponsored by Sen. Kithure Kindiki, the Leader of
Majority in the Senate.

The Bill was read a first time in the Senate on 14tr, April, 2016 and
committed to the Standing Committee on Land and Natural Resources
pursuant to Standing Order 130(1).

Pursuant to Article 118 of the Constitution and Standing Order No.
130 (4), of the Senate Standing Order, the Standing Committee of the
Senate on Land and Naturai Resources facilitated a public hearing
forum that was held on 2"d June, 2016 at Shimba Hall, Kenyatta
International Convention Center to take into account the views and
recommendations of the public while preparing this report.

According to its objects and memoranda, the Bill seeks to give effect to
Article 71 of the Constitution which applies to any transaction that
may have been entered into on or after the date contemplated under
Article 260 of the Constitution regarding Natural resources (the date
that the Constitution came into force).It requires that the category of
transactions set out in its schedule be ratified by Parliament on
account that the transactions give a right or concession for the
exploitation of a natural resource in Kenya. It applies to transactions
involving both the National and county governments as well as
concessions by private persons.

The Committee at its meetings held on Tuesday Bth June, 2016 and on
Tuesday 14tt June, 2OL6, considered the submissions from the public
hearing and stakeholders and recommended that the Natural
Resources (Classes Of Transactions Subject To Ratification) Bill, 2015,
(National Assembly Bill No. 54 Of 2015) be adopted subject to the
amendments contained in Annex I to be moved at the Committee
Stage.

5
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The Bili has been processed by the Committee and is now ready for
presentation to the House for consideration.
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2.O OVERVIEW OF NATURAL RESOURCES
TRANSACTIONS SUBJECT TO RATIFICATION)
(NATTONAL ASSEMBLY BrLL NO. 54 OF 2015)

(CLASSES OF
BILL, 2OT5,

Part 1: Provides for definition of concession, exploitation, natural
resources and transaction

The Bill defines them as follows-
(a) Concession is a right to exploit naturai resources pursuant to

an agreement or a permit issued under national or county
legislation;

(b) Exploitation is an activity that grants a benefit on the
beneficiary of an agreement to exploitation of resources set
out in the schedule;

(y' Natural resources includes sunlight, surface and ground
water, forests biodiversity, genetic resources, rocks, minerals,
fossil fuels and other sources of energy; and

(d) Transaction means an arrangement between a grantor and a
beneficiary under which a beneficiary acquires a right to
exploit natural resources in Kenya.

Part 2: Provides for Classes of transactions exempt from classification

The Bill set out in its schedule the classes of transactions subject to
ratification by Parliament.

Despite this provision there are classes of transactions that will be
exempted from the aforementioned provision, the exemptions apply to
the exploitation of a natural resource whose quantities falls below the
thresholds prescribed by the Cabinet Secretary by notice in the
Gazette or agreements of exploitation of natural resources below the

ue of US $ 500 Million

Part 3: Provides for the Process of ratification

The Bill provides for the procedure for ratification before any
exploitation of natural resources by interested parties as follows-

(a) Submission of the agreement together with a memorandum
to the Cabinet Secretary not later than fourteen days after
entering into a transaction;

(b)Within seven days of receiving the agreement and the
memorandum the Cabinet Secretary shall submit the two
documents for ratification to Parliament as per the provisions
of Article 71. of the Constitution.

7



Part 4: Provides for the Salient administrative provisions

The Bill provides that the Cabinet Secretary in charge of
environmental affairs shall have the responsibility to maintain a
register of all the transactions and also observe other forms of due
diligence including maintaining confidentiality of certain transactions
to the extent that it doesn't violate the provisions of Article 35 of the
Constitution which safeguards the right to access of important
information affecting the nation.
The Bill further provides that decisions on conf,rdentiality of
transactions as provided by the Cabinet Secretary may be challenged
by any person in the High Court.

Consequences of the pill

The Bill will ensure that the transactions on natural resources, that
have been entered into, since the promulgation of the Constitution,
have all been ratified by Parliament. This Bill wili essentially increase
transparency of important transactions, expand the space for scrutiny
of transactions and accessibility of important transactions to the
members of the public.
The ss. 4 (11, 4l2l (ecf provides for the classes of transactions subject
to ratification.
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3.0 PUBLIC PARTICIPATION/ STAKEHOLDER CONSULTATION

Guided by Article 118 of the Constitution of Kenya (2010) and in
compliance with Standing Order No. 13O (4), the Committee held a
one day public hearing at Shimba Hall, Kenyatta International
Convention Center on 2"d June, 2Ol5 and received the following
representations concerning the Natural Resources (Classes Of
Transactions Subject To Ratification) 8i11, 2015, (National Assembly
Bill No. 54 Of 2015) under consideration;-

Submission from the African Bio-safety Stakeholders Forum
1) Dr. Margaret Karembu - Africa Biotechnologr Stakeholders Forum

(ABSF)

' ABSF was representing the umbrella body of the stakeholders in
the biotechnolory field.

. Commented that ratification by Parliament would discourage
domestic and international investors;

o Genetically modified research had already been included in the
Biosafety Act; and it should therefore be deleted from the bill.

,, ,., Willy Tonui - CEO National Bio-safety Authority
There already exists a bio-safety act that governs biotechnology;
There are already existing bio-safety regulations which are quite
elaborate;
Kenya has already ratified some of the international treaties like
the Nagoya Protocol and the Cartategena Protocol;
There are clear contradictions between the new bill and the
existing Bio-safety Act;
The bill should therefore be amended to exclude issues of GMOs as
they are already catered for elsewhere.

) Mr. Daniel Otunge - AATF
. Under ABSF and fully supported what the sentiments of ABSF

) Ms Grace Murila - KALRO
. Supported what NBA and ABSF said;
. Research deals with accessing natural resources through

writing projects which are time bound. If they need permits to
access this work, they will never get the work done.

a

a

a

a
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. cailed for deletion of clauses of the last two items in the
,. 'schedule of list of items to be ratified by Parliament since' material transfer agreements are covered in other institutions.

5) Ashitiva & Co - on behalf of Energr Solutions Africa Ltd
. Clienl's are happy with the bill;
. The bill should factor in the context in which it is applied;
. Natural gas and oil as part of the agreements that require

ratification is already covered in section 58 of the petroleum bill
though the product sharing contract;

. Kenya needs predictability in order to attract the kind of
investment;

o The role of Parliament should be to look at the strategic aspects
and leave operational aspects to the executive.

6) Ashitiva & Co - Absolute Energz
. Emphasised on the production sharing contract therefore

Parliament should then be ratifying the production sharing
contract not the extraction;

. The bill unpredictability to the investor;

. The bill conflicts with the freedom of information since one says
that a challenge should be taken to the high court while the other
says that a challenge should be taken to the Ombudsman;

. Problems in implementing Section 10 which says that an
agreement ratified under this section shall no become law.
a) Have the generic term in schedule 1 replaced
b) Have issues with Sec 12
c) Sec 3 - a subsection 3 is inserted - shall not be regarded as law

7) Merlin Achoki - Institute of Environment and water Management
o The issue of equity and inclusivity is ambiguous. Issues of gender

should be included in the bill

B) Dr. Richard Oduor
. The issues of genetic material and genetic resources are misplaced

in the bill. They shouid be removed.

9) Kenya Youth Biotechnology
. Emphasised the use of NBA Act instead of the bitl; and
o The bill wili impede job creation among the youth because of the

time required to ratify research by Parliament.

10



O RECOMMENDATIONS OF THE COMMITTEE

) On the clauses on the schedule concerning:

i) Grant of a permit to conduct field trials of
Modified Organisms;

;F !rt
Committee made the following general

aturai Resources (Classes of Transactions Subject/To Ra

,2015, (National Assembly Bill No. 54 Of 2015) vl

A).r,it
+

G

iil Grant of an access permit or a material transfer agreement

Committee Consider giving categories based on the scale of
h to be undertaken and allow the National Biosafety

thority to issue grants for small/individual researches; but
seek Parliament's ratification for research to be undertaken

big organizations e.g. Monsanto e.t.c.

) On Schedule (ss) a(\, aQ)@l - Classes of Transactions Subject to
tification

Committee rejected amending the schedule by deleting item
on crude oil and natural gas because it is covered under the

Act.

) Clause 12 on Confidentiality

Committee rejected making any insertions on the grounds
t it was not necessary

On Clause 10, on insertion,

Committee rejected the amendment because contracts will
contracts under the contracts law.

11



- Annex 1 Proposed Committee Stage Amendments

13tt Juner 2016

The Clerk of the Senate
Parliament Buildings
NAIROBI

RE: COMMITTEE STAGE AMENDMENTS: THE NATURAL
RESOURCES ICLASSES OF TRANSACTTONS SUBJECI lro
RATIFICATION) BILL, 2015

NOTICE is given that Sen. Lenny Kivuti, the Chairperson of the
Standing Committee on Lands and Natural Resources, intends to
move the following amendments to the Natural Resources (Classes of
Transactions Subject to Ratification) Bill, 2015, at the Committee
Stage-

NEW CLAUSE 9A
THAT the Biil be amended by inserting the following new clause
immediately after clause 9 -
Procedure for
approval by
Parliament.

9A. (1) The process of approval of an agreement shall
commence in the National Assembly.

(2) The National Assembly shail consider an
agreement within thirty days of its submission to the
National Assembly and shall forward its resolution to
the Senate for consideration.

(3) If within thirty days of submission of an
agreement to the National Assembly, the National
Assembly has not forwarded its resolution on the
agreement to the Senate, the Senate shall commence
its consideration of the agreement and shall forward
its resolution to the National Assembly.

(4) If both Houses -
(a) approve the ratification of an agreement; or
(b)do not approve the ratification of an

agreement;
the Speaker of the National Assembly shall, within
seven days of the decision, notify the relevant
Cabinet Secretary.

a
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SCHEDULE
That the Schedule be amended by -

(a) deleting the tenth row that provides for
"Genetic material"; and

(b)deleting the eleventh row that provides for
"Genetic

SEN. KMTI, CHAIRPERSON
COMMITTEE ON LANDS AND NATURAL RESOURCES

13



Annex II: Minutes of the Committee dated Be June, 2016 and
14tt June, 2016
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oF TI{E 72*, MEETING OF THE STANDING COMMITTEE ON LANDS

NATURAI, RESOURCES HEI,D ON TUESDAY, I4TH JUNE, 2016 AT KICC,
oD FLooR, RooM 304 FROM lo.oo AM.

BITS PIIESENT

Sen. Lenny Kivuti,M.P.
Sen. George Khaniri

Sen. Isaac Melly,M.P.
Sen. Dawnson Mwazo, M.P.

Sen. Christopher Obure, M.P.

Sen. Henry Ole Ndiema, M.P

Sen. Boy Juma Boy, M.P.

Sen. Liza Chelule, M.P.

ABSENT WITH APOLOGY

. Sen. Martha Wangari, M.P

TE SECRETARIAT

Ms. Brenda Ogembo

Ms. Mwanate Shaban

Mr. Kefa Omoti
Mr. Leonard Koech

Ms. Sarah Rukwaro

lew

y Other Business;

- Member

-Clerk Assistant

-Clerk Assistant

-Principal Research Officer
-Legal Counsel

-Serjeant At Arrns

- Chairperson

- Member

- Member

- Member

- Member

- Member

- Member

- Member

SEN/SCLNll/ 424 12016: PRE LIMINARIES

meeting was called to order at 10.15 a.m. and there followed a word of prayer by Sen

oy Juma Boy, M.P

SEN/SCLNW 425/2016: ADOPTION OF AGENDA

agenda of the meeting was adopted after it was proposed by Sen. Chelule and seconded

Mwazo as follows;

yer

inaries;
ption of Agenda;

of Minutes No. 64 - 7l;
atters Arising from the Previous Minutes;

iew of the Forest Conservation and Management Public Hearing Matrix

and Adoption of the Committee Report on the Natural Resources (Classes of
ions Subjict to Ratification) Bill,20l5, (National Assembly BillNo. 54 of 2015);

ournment and Date of Next Meeting

1



MINUTB sEN/scLNR/426t2016: CONFIRMATION oF MINUTES 64 _ 7l

l) Minutes of the 64tl'tneeting of the Standing Committee on Lands and Natural
Resources herd on Tuesday, 3'd May, 2016 ATKICC 3d Froor Room No. 304 at r r.00
am were confirmed as the true record of the proceedings after being proposed by Sen.
Melly and seconded by Sen. Chelule.

2) Minutes of the 65th meeting of the Standing Cornmittee on Lands and Natural
Resources held on Tuesday, lTtr'May, 2016 at KICC 3'd Floor Room No.304 frorn
I l '00 am were confirmed as the true record of the proceedings after being proposed
by Sen. Juma Boy and seconded by Sen. Chelule.

3) Minutes of the 66tl'rneeting ol'the Standing Cornmittee on Lands and Natural held on
Tuesday,3l'tmay,20l6 in the Speaker's boardroom from 10.00 a.m. were confirmed
as the true record of the proceedings after being proposed by Sen. Jr.rma Boy and
seconded by Sen. Mwazo

4) Minutes ol'the 67th rneeting of Standing committee on Lands and Natural held on
Tuesday,3l'tMay,20l6 in the Speaker's boardroom from 12.30 p.rn. were confirmed
as the true record of the proceedings after being proposed by Sen. Mwazo and
seconded by Sen. Melly.

5) Minutes of the public hearing on the Forest Conservation and Managernent Bill,20l5 by
the Standing cornrnittee on Lands and Natural held on Thursdai, 2,0 June, 2016 in
Shirnba hall, l" floor KICC lrom nine am were confirmed as the true record of the
proceedings after being proposed by Sen. Mwazo and seconded by Sen. Chetule.

6) Minutes of the public hearing on the Natural Resources (classes of Transactions Subject
to Ratificatio.n), bill 2015 by the Standing Committee on Lands and Natural held on
1'hursday,2nd June, 20l6in Shirnba hall, litfloor KICC frorn 11.50 am were confirmed
as the true record of the proceedings after being proposed by Sen. Mwazo and seconded
by Sen. Chelule.

7) Minutes of the 70tl' mccting of the Standing Cornmittee on Lands and Natural held on
Friday, 3'd June, 2016 in Mashua conltrence hall, Serena beach hotel and resort in
Mombasa rvere conllrmed as the true record of the proceedings after being proposed by
Sen. Mwazo and seconded by Sen. Juma Boy

8) Minutes ol'the.7l't meeting o1'the Standing Committee on Lands and Natural he ld on
Wednesday, 8tl'June, 2016 al KICC, 3'd floor roorn 304 at I L00 a.m. were conllrmed
as the true record o1'the proceedings after being proposed by Sen. OIe Ndiema and
seconded by Sen. Jurna l3oy.

MINUTB sEN/sclNtt/427/20r6: MATTERS ARISING FROM THE pREVIous
MINUTES

Members resolved to postpone this rninute item to the next meeting so that they rnay be able
to deal with the substantive agenda before the Committee.

2



SEN/SCLN[L|428/2016: REVIEW OF THE FOREST CONSERVATION
MANAGEMENI' I'UBLIC HEARING MA'I'ITIX

Committee discussed the bill and acknowledged that Bill had sorne real issues but due to

time corrstrains, they resolved the following:

l) The Committee was to meet with the Council of Governors on Tuesday l4tl'June,
2016 so that the COG can give their input to the two bills. The Council of Governors
sent apologies that they would not be able to come but they would sent their
amendments in written forrn by the end of Tuesday, l4tl'June, 2016;

2) The bill touched on real issues concerning the people living near the forests, in the
forests and those who had been allocated land in the forests. The secretariat was
tasked to insert a clause for people who had been lawfuly alienated land; and

3) The researcher was tasked to do a paper on Mau Forests on issues of boundaries and
caveat.

4) The Commiftee would go over the public hearing matrix on Thursday I 6th June, 20 I 6

at l0.00am

Committee also resolved to review the briefs of the bills below which had been

itted to the Cornrnittee and were due for a pubtic hearing on'fuesday 2l't June, 2016

The Community Land Bill (National Assembly Bills No. 45 of 201 5); and

The Land Laws (Arnendment) Bill (National Assernbly Bills No. 55 of 2015).

B SEN/SCLNR/429/2016: REVIEW AND ADOPTION OF THE COMMITTEE
T ON THE NATURAL RESOURCES (CLASSES OF TRANSACTIONS

TO RATIFICATION) BILL,20l5, (NATIONAL ASSEMBLY BILL NO.54
2015);

Committee reviewed the Natural Resources (Classes of Transactions Subject to

) Bill,20l5, and unanimously adopted the report

SEN/SCLN tU 430 120 16: ADJO URNMENT

being no other business, the rneeting was adjourned at 12:l0p.m. the date of the next

ng was set to Thursday l6tl' June at 10.00arn

NATURE

(CHAIIfPEIISON: SEN. LENNY KMTI, M.I'.)

TE.......
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OF TIIB 71s''' MEBTING OF TI{li SI'ANDING COMMITTEB ON LANDS

NATURAL RESOUIICES IIELD ON WEDNIISDAY, 81'rrJUNE, 2016 AT KICC,

FLOOR ROOM 304 AT I1.00 A.M.

PRBSENT'

1

2

J

4

Sen. Christopher Obure. M.P.

Sen. Henry Ole Ndiema, M.P

Sen. Boy Jurna Boy, M.P.

Sen. Liza Chelule, M.P.

Sen. Lenny Kivuti,M.P.

Sen. George Khaniri

Sen. lsaac Melly,M.P.

Sen. Dawnsou Mrvazo, M.P

Sen. Martha Wangari, M.P.

ATE SECRIITARIAT

Mr. Charles Ngatia

Mr. Kefa Ornoti

Mr. Leonard Koech

ABSENT WITH APOLOGY

- Ag. Chairperson

- Member

- Member

- Member

- Chairperson

-Member
- Member

- Member
- Mer-nber

-Clerk Assistant

-Principal Research Officer
-l-egaI Counsel

2

J

4

5

2

J

SEN/SCLNR I 41812016: PRELIMINAITIES

nreeting rvas called to orcler at ll:26 a.m. and there follolved a rvord o1'prayer by Sen.

Jurna Boy, M.P.

SEN/SCLNR/ 419 12016: ADOPTION OF AGENDA

agenda of the rneeting u,as adopted after it was proposed and seconded Sen. I{enry

iema, M.P. and Sen. Boy Jurna Boy, M.P. as fbllows;

Prayer

l. Review of the Public Hearing matrixes on the:

a) Forest Conservation and Managernent Bill. 2015 Qllational Assernbly Bill No.

49 ofZ0t5);
b) Natural Resources (Classes of Transactions Subject to Ratification) Bill, 2015,

(National Assembly BillNo. 54 of 2015);

2. Bills read a First Tirne;

3. Any Other Business;

4. Adjournment aud Date of Next Meeting.
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MINUTB SEN/SCLNrtl420l20t6: REVIBW OF THE PUIILIC HIIARING MATIIIX
ON NATURAL RESOURCITS (CLASSITS OF TRANSACTIONS SUBJECT TO
RATIFICATION) BILL,2015, (NATIONAI, ASSBMBLY BILL NO. 54 OF 20I5)
The legal counsel took the Cornmittee through the proposals made during the public
participatiolt exercise on the Natural Resources (Classes of Transactions Subject to
Ratification) 8i11,2015, (National Assernbly Bill No.54 of 2015).

The Cornmittee made the follorving observations of tlie proposal on the Bill;

The African
Biotechnology
Stakeholders F'orum
(ABSF) & The
National Biosal'ety
Autliority

Consider giving
categories
based on the
scale of
rcscarch to bc
unclertaken and
allow thc
National
Biosafety
Authority to
issue grants for
small/individual
researches; bul
also seeli
Parliament's
ratification for
rcsearch to be

undcrtakcn by
big
organizations
e.g. Monsanto
e.t.c.

CLAUSE STAI(IIHOLDITR PR.OI'OStrD AMENDMIINT
AND IIATIONALB

COMMITTBE
IIESOLUl'ION

Clauses on the
schedule
concerning:

i) Grant
of a pennit to
conduct field
trials of
Genetically
Modified
Organisms;
ii) Granr
of an access
pennit or a
material
transfer
agreement

These clauses are already
addressed in detail by other
existing laws and
specifically the Biosafety
Act of2009. Fufther, any
additional layers of
regulatory obstacle requiring
Parl iament ratification on
grarrt of permits for research
on GMOs will seriously
limit agricultural research,
product development and
Kenya's competitiveness by
denying the country access
to and utilization of a
modern technology that has
already been used safely by
rnore than 28 countries over
the last 20 years.

We recornmend that the two
clauses orr schedule
requiring Parliarnent
ratification [or conducting
confined field trials on
genetically niodified
organ isrns and rnaterial
transfer agreements should
be deleted frorn the Bill.
l-his is because they
contradict or duplicate the
Biosaf'ety Act of 2009 and
subsequent irnplementi ng
B iosal'efy regulations. Grant
o1'uraterial transfer
agreelnents is also an

adrninistrative issue handled
at the research institutions
level and subjecting the

2



SE STAKBITOT,DIIII PROPOSED AMENDMIIN'I]
AND ITATIONALE

COMMITTEIi
RBSOLTJTION

process to Parliament
ratifi cation would grossly
inhibit research and injure
Kenyans developrnent of
new technologies.
Direct implications of the
proposed Parliamentary
ratification of field trials
include:
l. Delay in research and
product delivery to the end

users:'lhe need for
Parliament to ratify issuance
of perrnit will require
additional tirne for the

applicant to make the
application to parliament
and for parliamentarians to
farniliarise themselves rvith
the issue, have it discLrssed

and the decision
cornrnunicated to the
applicant. This is an
additional obstacle to
research and product
developrnent, which is not
the case with other
cornpeting countries, hence
Kenyans will be directly
disadvantaged.
2. Discouragement of
domestic and international
investors leading to fbod
insecurity and youth
tunernployment: With
prevailing resource
lirnitations where
investments are attracted by
predictability of the
regLrlatory systems and the
associated ease of doing
business as has been
previoLrsly promoted irr

Kenya under the one-stop
centres for investors, the
req uirernent for add itional
and less ictable

3



CLAI.]SII STAKIIIIOI,I)EII PIIOPOSDD AMENDMENT
AND ITATIONALIT

COMMITTEE
ITESOLUTION

approval such as

Parliarnentary ratifi cation is

a straight discouragement
and contradiction to the
general call to enhance ease

of investing in Kenya. This
is particularly important
given that investrnent in
GMO field trials is

irrvestment in food security
and youth employment to
cover the resultant
technology transfer jobs.
3. Weakening the robust
research policy that the
government has set up: The
need for additional tirne lor
Parl iamentary rati fi cation
will rnake research in Kenya
costly hence negate the
government policy to
enhance research. This is
because each unit of tirne
spent on research has to be

paid for in personnel as well
as use of relevant
equiprnent. IrT addition,
resource constraints are

limiting funding to research
that has potential for
commercialization and
rvhere an obstacle clearly
stands in the way of
commerciaIization or
Lrtilization of the research
product, the research may
not receive favourable
consideration. The proposal
therefore contrad icts the
governrnent rescarch agenda
as contained in Vision 2030
and the Medium l'enn Plan.

4
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COMMTTTIIB
RBSOLT]TION

LAUSE STAI(III.TOI,DIIII PROI'OSBD AMBNDMENT
AND IIATTONALE

Rejected-
because it is
covcred under
the Pctroleum
Act.

That, the Bill be amended in
the Schedule by deleting
item l on crude oil and

natural gas;

OR
That, the Bill be amended in
the Schedule by deleting
item I on crude oil and

natural gas and substituting
thereof with the following
new item 1(Crude Oiland
Natural Gas):
"Petroleum Agreements as

defined under the relevant
Act it is subject to."
ruSTIFICATION
L Constitutionality:-
(a) The constitutional intent
under Article 7l of the
Constitution is for
concessions for the
exploitation of any natural
resource to be tlie subject of
ratifi cation by Parliament;
(b) As can be seen fi'on-t

Appendix-1, under the
Petroleum Act/Petro leurn
Bill, 2015, the
concessions/transacti on that
grants the right to exploit
natural resources is the
Petroleum Agreeurent
(which includes Production
Sharing Contract ("PSCs"));
(c) In rati&ing the
PA/PSCs, Parliarnent rvill
indeed have an opportunity
to review, interrogate the
proposed tenns and

conditions before the

Government/lnvestor makes
the commitrnent.
(d) It is the Petroleutn
Agreement that determ ines

how revenr-re/benefits n,ill
be shared betrveen the State

and an Investor. See

:hedule (ss)
'l), a(2)(e)

lasses of
ransactions
.rbject to
atification

ASHITIVA &
COMPANY
ADVOCATES

5



CLAUSIT STAKIII{OLDEII PROPOSED AMENDMIINT
AND RATIONALE

COMMITTIII!
RIISOLUTION

Appendix- 2, extract of
Clause 5 of the Petroleum
Act and Clause 45(l) & (2)
of the Petroleurn Bill, 2015
and clause 37-38 ofthe
Model Production Sharing
Contract,
(e) This intention is aptly
covered in Clause 58(l) of
the Petroleum Bill and it is
our submission that the
position presented under the
Petroleum Bill represents a
true picture of the oil and
gas cycle as actual
extraction of crude oil u,ill
only begin once the
exploration phase ol'the oil
and gas cycle has been
cornp leted, accord ingly,
Constitutional intent is aptly
covered under Clause 58(l)
of the Petroleurn Bill. See
also Appendix-2 for the
extract.
Accordingly, reference to
transactions on crude oil and
natural gas under this
Ratification Bill, should be

deleted in light of the
Petroleurn Bill that already
adequately addresses the
issue.

2.

U npred ictab i I ityllmpractica I

ity:-
(a) The term "to extract
crude oil or rratural gas..." is
generic and in the absencc
of clarity, can be interpreted
to require that at every stage
of the entire oil and gas
cycle, the holder of a
PSA/PSCs shall have to
seek Parliamentary
ratification, given that at
every stage, ofthe oil & gas

6



USB S'I'AI(I'HOI,DIIR I'ROPOSED AMI'NDMENT
AND IIATIONAI,T|

COMMITTIIB
ITESOLUTION

cycle, there is some level of
extraction e.g. extraction of
samples for testing/analysis,
extraction oIcrude lor
purposes of evaluation and
establishing flow rates,
extraction for purposes of
production and expoft etc;
(b) This will rerrder the oil
and gas projects irnpractical
and susceptible to
unpredictabil ity; Also, the

Petroleum La,'v already
provides tliat no samples
rnay be removed or
petroleum
produced/expo rted without
the Ministry's
consent/pennit/license. (See

Clause 59 & 62 of
Petroleurn Bill).
(c) In the case of Production
leading to Export, the
generic nature ofthe tenn
"to extract oil or natural
gas..." the lnvestor is not
assured of monetizing the
investment it has rnade on a
"sole risk basis" under the

PSA/PSCs that have been

executed. [It is inconsistent
rvith international industry
practice, to subject an

investor to an additional
requirement of ratifi cation,
when it now wauts to
produce the crude so as to
rnonetize its sole risk
investment rnade in
exploring for the crude oil
and gas- See Appendix-3 on
comparativc analys is l.
3. Additional Approval
Requirements:-
(a) The Petroleum Bill, 2015
already provides for
ratifi cation of PSA/PSCs.

7



CI,AUSE STAKEI{OLDER I'IIOI'OSED AMENDMENT
AND IIATIONALII

COMMITTEE
RIISOLUTION

This Ratification Bill if not
amended, is likely to be
interpreted to require the
same PSA/PSC or licenses
issued pursuarrt to the said
PSA/PSCs to be subject to
further approva ls/perrn itting
requirements i.e.
Parl iarnentary Ratifi cation.

Clause 12 on

Confidentiality

That, the Bill be amended in
Clause l2 by inserting the
following sub-clause after
sub-clause 3:
"Any reference to the High
Courl and any subsequent
appeal shall be detennined
expeditiously."
JUSTIFICATION
Inclusion is necessary; to
give assurance to parties
involved, that such an issue
r,vill be liandled with
urgency and predictability in
the same way clause 8 and 9
provides predictability as to
how long Parliarnent shall
take to consider a
transaction for ratification.

Rejected-Not
necessary.

Clause l0 That, thc Bill bc amended in
the clause l0 by inserting a

nerv sub-clause (3);
"For greatcr certainfy, an

agreement ratified by
Parliament under this clause
shall not bc regarded as

having the status of law."
JUSTIIIICA'fION
For the sake of clarity, the
Bill should address the
status of agreelrents that are
suburitted to Parliarnent lbr
ratification.
Do these agreernents acquire
status of law?
Which provisions in the

llcjccted-
bccause
contracts n,ill
remain
contracts under
thc contracts
lan,.

B

I

I
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( LAUSE S'TAKITI{OLDBIT PROPOSED AMBNDMBNT
AND IIATIONALB

COMN{ITTI'E
RBSOLUTION

agreement if desired to be

amended as betrveen the
investor and the Ministry
responsible (or as bet'uveen

the parties in the case of an
agreement between private
persons), would be subject
to Parliamentary ratification
again, if at all?
It is humbly submitled, that
thc intention of Article 71,
was not to give the
transactions the status of law
and that this clarification
can be rnade and the Cabinet
Secretary, be emporvered (as

already provided urrder
Clause 13, to provide
regulations on this rnatter).

SEN/SCLNII 142l/2016: REVIEW OF TI{E PTIBLIC HLARING MATITIX
FORBST CONSBRVATION AND MANAGEMENT BILL, 2015 (NATIONAL

LY BrLL NO.49 OF 201s)

legal counsel took the Cornmittee throLrgh a highlight of the proposals made during thc

lic participation exercise on the Forest Conservation and Management Bill, 2015

ational Assernbly Bill No. 49 of 2015)

Committee made the following observations on the Bil[;

a) The Bill and the proposals were extensive and therefore more tirne was needed to go

through the Bill and the proposed amendments;
b) The Secretariat was tasked to gather inforrnation on the issues afflicting cornmunities

living near forests;
c) There was need to understand the late of comrnur-rities living in {brests and rvho u,erc

allocated the land by Govemmeut though the florests have not been degazetted;
d) Concession on public forests under clause 44, should give prioritl,to local residents Iiving

near the forests;

Commiltee resolved to hold a retreat in Naivasha so as to go through all the Bills before

Committee. The secretariat rvas tasked to propose dates for the retreat and invite the

t Ministry

9



MINUTII SBN/SCLNlll422l20t6: IIILLS ttEAD A FInST TIMIr

The Comrnittee was informed that on Thursclay 2nd July, 2016; the following Bills were read

a First Time;

a) The Commurrity Land Bill (National Assernbly Bills No. 45 of 201 5); and
b) The Land Larvs (Amendment) Bill (National Assernbly Bills No.55 of 2015)

The Comrnittee resolved to hold a public hearing on the trvo Bills on Tuesday,2l'' June,

2016 noting that the Bills had a constitutionalenactrnent deadline of 27'n August,20l6.

MINUTE SIIN/SCI-N rll 423 120 16 : A I) J OURN MENT

There being no other business, the rneetirrg was adjourned at l2: 16 p.m

a

'ir

SIGNATUI].8...

DATE.......... rslq l

t a-Jr-.t-u-.'r+

\
.\^-

(CHAIt{l'>EllSON: SIIN. LENNY KIVUTI, M.P.)

}fi (
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4 O RECOMMENDATIONS OF THE COMMITTEtr

e Committee made the following general recommendations on the
tural Resources (Classes of Transactions Subject To Ratification)
,2OL5, (National Assembly Bill No. 54 Of 2015)

On the clauses on the schedule concerning:

i) Grant of a permit to conduct f,reld trials of Genetically
Modified Organisms;

ii) Grant of an access permit or a material transfer agreement

Committee Consider giving categories based on the scale of
earch to be undertaken and allow the National Biosafety
thority to issue grants for small/individual researches; but

seek Parliament's ratification for research to be undertaken
big organizations e.g. Monsanto e.t.c.

2 On Schedule (ss) 4(ll, +Ql@) - Classes of Transactions Subject to
tification

e Committee rejected amending the schedule by deleting item

-J

1 on crude oil and natural gas because it is covered under the
Act

Clause 12 on Confidentiality

Committee rejected making any insertions on the grounds'
t it was not necessary

On Clause 10, on insertion,

Committee rejected the amendment because contracts will
contracts under the contracts law.

4
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. Annex 1

13tt June, 2OL6

The Clerk of the Senate
Parliament Buildings
NAIROBI

RE: COMMITTEE STAGE
RESOURCES ICLASSES OF

Proposed Committee Stage Amendments

AMENDMENTS: THE NATURAL
TRANSACTIONS SUBJECT TO

RATIFTCATTON) BrLL, 2015

NOTICE is given that Sen. Lenny Kivuti, the Chairperson of the
Standing Committee on Lands and Natural Resources, intends to
move the following amendments to the Natural Resources (Ciasses of
Transactions Subject to Ratif,rcation) Bill, 2015, at the Committee
Stage-

NEW CLAUSE 9A
THAT the Bill be amended by inserting the following new clause
immediately after clause 9 -
Procedure for
approval by
Parliament.

9A. (1) The process of approval of an agreement shall
commence in the Nationai Assembly.

(2\ The National Assembly shall consider an
agreement within thirty days of its submission to the
National Assembly and shall forin ard its resolution to
the Senate for consideration.

(3) If within thirty days of submission of an
agreement to the National Assembly, the National
Assembly has not forwarded its resolution on the
agreement to the Senate, the Senate shail commence
its consideration of the agreement and shall forward
its resolution to the National Assembly.

(4) If both Houses -
(a) approve the ratification of an agreement; or
(b)do not approve the ratihcation of an

agreement;
the Speaker of the National Assembly shall, within
seven days of the decision, notify the relevant
Cabinet Secretary.

12
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SCHEDULE
That the Schedule be amended by -

(a) deleting the tenth row that provides for
"Genetic material"; and

(b)deleting the eleventh row that provides for
"Genetic Resources

SEN. KIVUTI, CHAIRPERSON
COMMITTEE ON LANDS AND NATURAL RESOURCES

i3



Annex II:
14tt June, 2016

Minutes of the Committee dated Be June, 2016 and
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/ 69TH MEETING
OF THE PUBLIC HEARING ON THE NATURAL RESOURCES (CLASSES

TRANSACTIONS SUBJECT TO RATTFICATION), BILL 2015 BY THE STANDING
OMMTTTEE ON LANDS AND NATURAL RESOURCES HELD ON THURSDAY, 2ND

2016 IN SHIMBA HALL, rs'r'FLooR KICC FROM 1r.50 AM.

PRES[,NT

Sen. Lenny Kivuti, M.P.
Sen. George Khaniri, M.P.
Sen. Liza Chelule, M.P.
Sen. Dawnson Mwazo, M.P.

Sen. Christopher Obure, M.P.
Sen. Henry Ole Ndiema, M.P
Sen. Boy Juma Boy, M.P.
Sen. Isaac Melly, M.P.
Sen. Martha Wangari. M.P.

TE SECRETARIAT

Ms. Mwanate Shaban
Mr. Kefa Omoti
Mr. Leonard Koech
Ms. Sarah Rukwaro

ABSENT WITH APOLOGY

- Chairperson
- Member
- Member
- Member

- Member
- Member
- Member
- Member
- Member

-Clerk Assistant
-Principal Research Officer
-Legal Counsel
-Serjeant At Arms

ATTENDANCE
public (as per attached list)

SEN/SCLNR/407 12016: PRELIMINARIES

meeting was called to order at 11.50 a.m. followed with a word of prayer. The Chairman

the participants, followed by introductions by all present.

SEN/SCLNR/408|20[6: ADOPTION OF AGENDA
e agenda of the meeting was generally adopted as follows;

Introductions
Adoption of Agenda;
Submissions for the Natural Resources (Classes of Transactions Subject to
Ratification) Bill, 2015, (National Assembly Bill No. 54 of 2015)
Any Other Business & Adjournment;

SEN/SCLNR/40912016: Submissions for the Natural Resources (Classes of
Subject to Ratification) Bill,20l5, (National Assembly Bill No. 54 of 2015)

of the public made the following submissions to the bill

) Dr. Margaret Karembu - Africa Biotechnology Stakeholders Forum (ABSF)
, ABSF was representing the umbrella body of the stakeholders in the biotechnology

field.

1

t.
2.

3.

4.

5.
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69TH MEETING
Commented that ratification by Parliament would discourage domestic and

international investors;

Cenetically modified research had already been included in the Biosafety Act; and it
should therefore be deleted from the bill.

2) Dr. Willy Tonui - CEO National Biosafety Authority
o There already exists a biosafety act that governs biotechnology;

o There are already existing biosafety regulations which are quite elaborate;

o Kenya has already ratified some of the international treaties like the Nagoya Protocol

and the Cartategena Protocol;

. There are clear contradictions between the new bill and the existing Biosafety Act;

. . The bill should therefore be amended to exclude issues of GMOs as they are already

catered for elsewhere.

3) Mr. DanielOtunge - AATF
o Under ABSF and fully supported what the sentiments of ABSF

4) Ms Grace Murila - KALRO
. Supported what NBA and ABSF said;

o Research deals with accessing natural resources through writing projects which are

time bound. If they need permits to access this work, they will never get the work
done.

. Called for deletion of clauses of the last two items in the schedule of list of items to
be ratified by Parliament since material transfer agreements are covered in other
institutions.

5) Ashitiva & Co - on behalf of Energy Solutions Africa Ltd

o Clients are happy with the bill;
o The bill should factor in the context in which it is applied;

o Natural gas and oil as part of the agreements that require ratification is already covered

in section 58 of the petroleum billthough the product sharing contract;

o Kenya needs predictability in order to attract the kind of investment;

o The role of Parliament should be to look at the strategic aspects and leave operational

aspects to the executive.

6) Ashitiva & Co - Absolute Energy
, o Emphasised on the production sharing contract therefore Parliament should then be

ratifying the production sharing contract not the extraction:

. The bill unpredictability to the investor;

. The bill conflicts with the freedom of information since one says that a challenge

should be taken to the high court while the other says that a challenge should be taken to

the Ombudsrnan;

o Problems in implementing Section l0 which says that an agreement ratified under this
' section shall no become law.

a) Have the generic term in schedule I replaced

b) Have issues with Sec l2
c) Sec 3 - a subsection 3 is inserted - shall not be regarded as law

a

a
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Merlin Achoki - lnstitute of Environrnent and Water Management

The issue of equity and inclusivity is arnbiguous. lssues of gender should be included in
the bill

Dr. Richard Oduor
. The issues of genetic material and genetic resources are misplaced in the bill. They

should be rernoved.

Kenya Youth Biotechnology
. Emphasised the use of NBA Act instead of the bill; and

. The bill will impede job creation among the youth because of the time required to ratifo
research by Parliarnent.

SEN/SCLNRl4l0l20l6: ANY OTHITR BTISINESS & AD.IOURNMI|NT
re being no other participants who rvished to comment on the bill, the meeting was adjourned

l.l5 p.m.

TURE.......
(
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The Natural Resources (Classes of Transactions Subiect to Ratificatioil Bill. 2015

REPTIBLIC OF KENYA

PARLIAMENT

NATIONAL ASSE}{BLY BILLS
(Bill No. s4 of 201s)

TITT", 1Y41T]RAL RE SOIIRCE S (CLAS S ES OF TRANSACTIONS
SUBJECT TO RATTFICATTOI9 B[.L, Z0l5

(A Bill published in the Kenya Gazefre Suppleanent No. 139 of 2075 and

passed by the National Assembly, with amendments, on March th,20761

N.A. /B/No.54/20L5
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The Natttral Resources (Classes o.f Transactions Subiect to Ratificatioil Btll. 201 5

THF' NATURAL RESOURCES (CLASSES OF TRANSACTIONS
SITBJECT TO RATrF'TCATIOI9 BrLL, 20 Is

ARRANGEMENT OF CLAUSES

Clause

PART I-PRELIMINARY
l-Short tifle.

2-Interpretation.

3-Application.

PART tr-CLASSES OF TRANSACTIONS

4-Classes of tran sactions.

PART M---SUBMISSION OF AGREEMENTS TO PARLIAMENT

5-Submission of agreement to Cabinet Secretary.

G-Submission of agreement to Parliament.

7-Validity of agreeme,nts.

8--Consideration by P arliament.

9-Relevant considerations on transactions zubject to ratification.

IG-Procedure in case of different resolutions.

PART W-ADI\{IMSTRATTVE ARRANGEMENTS

1 i-Register of transactions.

12-{onfidentiality.

PART V-IVtrSCELLANEOUS

i3-Regulations.

1 4-{omputation of time.

i5-Savings.

SCMDULE_CLASSES OF TRANSACTIONS SI]BJECT TO
RATIFICATION
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The Nahtral Resources (Classes of Transactions Subiect to Ratificatiod Bill. 2015

TIIF" NATURAL RESOTIRCES (CLASSES OF
TRANSACTIONS SUBJECT TO RATfFICATIOI9

BI,Lr 20L5

A BiII for

AN ACT of Parliament to give effect to Article 71 of the
Constitution of Kenya, 2010 and for connected
purposes

ENACTED by the Parliament of Kenya, as follows-
PART I-PRELIMINARY

1. This Act may be cited as the Natural Resources shorttitle'

(Classes of Transactions Subject to Ratification) Act, 2015.

2. In this Act, unless the context otherwise requires- Iaterpretation-

"concession" means the right to exploit a natural
resource pursuant to an a.greement between the grantor and
the beneficiary or a permit issued under national or county
legislation;

"Cabinet Secretd'means the Cabinet Secretary for
the time being responsibie for matters relating to
environment;

"days" means calendar days;

"effective date" has the meaning assigned to it in
Article 260 of the Constitution;

"exploitatioa" 111sans an activity that confers or is
aimed at conferring a benefit on the beneficiary of the grant
of the concession or right but does not inciude an activity
that is exploratory in nature;

"grantor" means the person who or which under an
agreement relating to natural resources has granted to
another the concession or rigiit to exploit a natural resource
of Kenya;

"natural resources" has the meaning assigned to it in
Article 260 of the Constitution;

"permit" includes a licence or other authorization
validiy issued under national or county legisiation;

"state organ" has the meaning assigned to it in Article
260 of the Constitution; and

"6ansaction" means an arrangement or other dealilrg
between a grantor and a beneficiary under which the
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The Natural Resources (Classes of Transactions Sub-iect to Ratificatiod Bill. 2015

beneficiary lawfirily acquires a concession or a right to
exploit a natural resource of Kenya.

3. (1) This Act applies to any t'ansaction entered i66 Application

on or after the effective date which, under Article 7i of the
Constitution, is subject to ratification by Parliament on
account ofthe fact that the transaction-

(a) involves the graat of a right or concession by or on
behalf of any person to another person for the
exploitation of a natural resource of Keny4 and

(b) falls within the class of transactions designated as

subject to ratification by section 4 of this Act.

(2) This Act applies to any tr'ans3sfisa involving the -
(a) national government county govemmen! state

organ and all county government entities; and

(b) gant of a right or a concession by a private person
in cases in which such transaction is required by
this Act to be ratified by Parliament.

PART II-CLASSES OF TRANSACTIONS
4.(1) The classes of t'ansactions set. out in the

Schedule are subject to ratification by Parliament pursuant
to Article 71 of the Constitution.

(2) Notwithstanding subsection (1), the following
classes of transactions shall not be subject to ratification by
Parliame,:rt-

(a) subject to paragraph ("), the grant of a concession
or right to exploit a natural resource through a
permit, Licence or other authorization issued i:r
accordance with the requirements of national or
county government le gislation;

(b) the grant of a concession or right by a private
person to exploit a natural resource through an
agreement or a contract;

(c) the grant of a concession or right to exploit a

natural resource for scientific research, educational
o other non-co[tmercial purposes un]ess the
exploitation involves taking the natural resource or
an portion of it outside of the jurisdiction of
Kenya;

(d) the exploitation of a natural resource by a Kenyan

Classes of
TransactioDs.
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The Natural Resources (Classes of Transactions Subiect to Ratificatiod Bill. 2Al5

national for subsistence purposes in circumstances
in which the law does not require that a permit,
licence or other authorization be obtained; and

(e) the exploitation of a natural resource in quantities
falling below a threshold prescribed by the Cabinet
Secretary by notice in the Gazefre or below a

tlreshoid specified in the Schedule to the Act

PART M--STIBMISSION OF AGREEMENTS
IO PARLIAMENT

5. (1) As soon as practicable, but not later than
fourteen days after entering into a transaction, a beneficiary
shali submit an agreement or other instrument evidencing
the transaction to the Cabinet Secretary responsible for the
natural resource that is the subject of the traasaction.

Q) Th.e agreement shall be accompanied by a
memorandum in the prescribed form.

6. Within seven days of receiving the agreement and the
memorandum, the Cabinet Secretary responsible for the natural
resource that is the subject of ttre tansaction shali submit the
agreement and memorandum to Pariiament for ratification in
terms of Articie 71 of the Constitution.

7. (1) A tansaction u,hich uader this Act is subject to
raffication by Parliament shal1 oniy be effective once it is
ratified, and where Parliament has declined to ratiff aay
tr'ansaction under this AcL the t'ansaction shall be nuli and
void.

(2) A public officer shall not glve effect to or
otherwise take coenisance of a transaction subject to
ratification under this Act which has not been ratified in
accordance with this Act.

8. Parliament shall deal with any agreement submitled
to it under this Act q.ithin sixty days of receiving such
agreement in accordance with the laid doum procedures.

9. (1) The following shail be relevant considerations in
deciding u,hether or not to ratify an agreement-

(a) the applicable Government policy;

(b) recommendations of the relevant regulatory
agency;

(c) comments received from the cor::rty government

Submission of
agreemeEt to
Cabinet Secretary.

Submission of
agrcment to
Parliament.

Vaiidity of
agreemeots.

Consideration by
Parliamenl

Relevant
considerations on
trarsactions subject
to ratification-

3070



Ihe Natural Resources (Classes qf Transactions Subiect to Ratificatioil Btll, 2015

within whose area of jurisdiction the natural
resource that is the subject of the transaction is
iocated;

(d) adequacy of stakeholder consultation;

(e) the extent to which the agreement has struck a fair
balance between the interests of the beneficiary
and the benefits to the country arising from the
agree,ment;

(0 the benefi.ts which the local community is likely to
enjoy from the t'ansaction; and

(g) whether, in granting the concession or right the
applicable law has been complied with.

10. (1) Where one House of Parliament resolves 16 Procedurcincaseof

ratify the'transaction but the other House resolves not to Sm*.
ratify the transaction, the matter shal1 be dealt with in
accordance with the procedures and mechanisms provided
in Articles 1i2 and i i3 of the Constitution and the relevant
Standing Orders of both Houses.

(2) Where a mediation committee is constituted under
subsection (1), the period for dealing with the agreement
shall be extended by thirry days.

PART TV-ADMINISTRATIVE
ARRANGEMENTS

11. (1) The Cabinet Secretary shall establish and Registeror

maintain a central register of agreements relating to natural 
tansactions'

resources and other transactions which have been ratified as

provided under this Act.

(2) The Register shal1 be maintained in electronic
format and any member of the public may i:rspect it
without the payrnent of any fee.

(3) Upon request and on payment of a reasonable fee,
any member of the public may obtain an authenticated
printout of an agreement from the Cabinet Secretary.

(a) The Cabinet Secretary shall, on an annual basis,
publish a report on the summary of the X'ensactions
submiued under this Act and the status of ratification of
transactions.

12. (1) The Cabinet Secretary responsible for the confidentidjtv'

transaction that is subject to ratification may, pursuant to
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Article 35 of the Constitution, grant a request that the
agreement or portions of it ought not to be publicly
disclosed on aecount of commercial confidentiality,
national securify or other public interest considerations.

(2) Where the request for confidentiality is granted, the
Cabinet Secretary responsible for the natural resource that is
subject of the transaction shall submit the agreement to
Parliam66 which shall conduct the process of ratification in
came,ra without disclosing any confidential material, but a

summary of the agreement shall be made available to the public.
(3) The decision of the Cabinet Secretary on the request for
confidentiaiity may be challenged by any person through
appropriate proceedings in the High Courg and ttre High Court
shall have the power to call for and examine the Agreement in
came.ra before determining the matter.

PART V-NtrSCELLANEOUS

13. (1) The Cabinet Secretary may, in consuitatioa Regulations'

with the Cabinet Secretary responsible for the applicable
natural resource, make regulations for giving effect to the
provisions of this Act and prescribi:rg anything required
under the Act.

(2) Without prejudice to the generality of subsection
(1), the regulations made under this section may-

(a) prescribe the particular classes of transactions,
entered into between the effective date and the
commencement date which should be audited, the
modalities for conducting such audits and the use
for which such findings may be put;

(b) defiae the thresholds, quantitativeiy, qualitatively
. or a combination of both, below u,hich

tansactions need not be subject to ratification;

(c) prescribe requirements and provide guidelines on
the memorandum to arcompany the agreement
under section 5; and

(d) prescribe procedures for making applications and
requests to the Cabinet Secretary.

(3) The regulations to be prescribed under
subsection 2(a) shail be made \ rirhin two years of the
corrmencement of this Act.

14. Where under this Act the computation of lips computationof

depends on the Parliamentary calend*, ti" period during 
tu''
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which Parliament is not in session shall be excluded in the
computation.

15. A transaction that is subject to ratification by Savings'

Parliamen! which was lawfuIly entered into on or after the
effective date but before the commencement date, shall
continue in effect and be deemed valid and laufirl
notwithstanding the absence of ratification by Parliament.
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SCHEDULE (ss. 4(1), 4Q)@)

CLASSES OF TRANSACTIONS STIBJECT TO RATIFICATION

Resource Trans action requiring P arltament Ratifi cation

Crude Oil
and Natural
Gas

Authorization to extract crude oil or naturai gas.

lrzlinerals Mineral agreements with a threshold of US $ 500
million.

Water
resources

The extraction of sea water within the territorial sea for
private commercial use.

Underground
water
resources

The ext'action of underground steam within a water
conservation or otfier water resource protected area.

Wildiife Extraction of oil, gas, and minerals within a wildlife
conservation area or other wildlife protected area.

Wildlife Export and re-export of endangered wildlife species.

Witdlife Excision or cha.ge of boundaries of gazettd. national
park or wildlife protection area-

Forests Long term concession of a gazetted forest resource.

Forests Excision or change of boundaries of gazetted public
forests or nature reserves

Genetic
material

Grant of an access permit or a materiai transfer
agreement.

Genetic
resources

Grant of a perrnit to conduct field trials of Genetically
Modified Orgarrispg

A:ry other transaction subject to ratification under an
Act of Parliament.
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I certify that this printed impression is a true copy of the Bill passed

by theNational Assembiy on the 9th March, 2016.

Clerk of the National Assembly

Endorsed for prese.rrtation to the Senate in acc,ordance with the
provisions of Standing Order 142 of the National Asse,mbly Standing

Orders.

Speaker the National Assembly
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Monday May 23, 2(}16 I DAITY NATIOH

REPUBLIC OF I{ENYA

ELtrVENTH PAftLIAFIE}IT
THE SEHATE

STAT.IOIHE COMT'ITTEE ON LAND AilD XATURAL NESOUtrCES

lr8 ol the Cor*tltutlon r*d $tandinE 0rd*r t30 of the gsrrte Standkg Ord*ru.

ollowing the introductiorr *f the ahove listed Bills to tho Senato. the Bills were cemnlittod to the
tanding Committee on Land and Natural Resources for consideration pursuant to Standing Order

,, t,ir1. .! ,i.,...:,, I i 1.,

rsuBnt to the provisions of Articls ll8 of ths Con$titution and Standing Order 150 (4) of the
atp Standing Orders, the Standing Committee on Land and Natural Resources now invitss

tereFted mombers of the public and organizations to submit any representations that they may

rdpresentations may be made orally or by submission of rrrritten mernoranda in the following

Puhlic Hearings slrall t;e lr<.:l<l orr Thursday, 2nd June, 2Ot6 ln Shlmba Hall, ln Floor Kenyatta
lnternatlonal Convention Centrq {XICC), }talrobl as follotes:

a) The Forest Corrservatiotr and Manalrernent Eili - from 9:OO a.rn

b) Tha Nfltural Resources (Clesses of T'rarrsactrons $r"rb1cct to llatifrc;eticln) Btll * frorn llili..,
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Vy'ltten Mernoranda may be forwarcled to the Clark of the Senate, P.O. Box 41S42-OO1OO,
Nalrobl, hand-cleilverod tr: tlre Offlce of tho Clork, First Floor, l*taln Parliament Bullding,
Nalrobl or em6iled to ltngtghlllf,.d,pAfllrufpfrl.gg,kp, to tre receivr:rJ *rt or tref*re Thursday,2^'1
June,2O'16 at 5.OO p.m.

Bills mav be found orr the Parliament website at http://trr--Wyy.parliement,go,kg/plone./senate.
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perTnl t or any extension of that time for the

works authorised by the permit, the rights
pennit holder under the permit shall cease, and any works

constructed, erected, fixed or acquired at the date of such

determination may be taken over and

of, in such riranner as the Authority
may specify.

operated, or disposed
or Regulatory Board

7. (1) Every permit holder shail maintain and retain

his or her worls in a good, proper and workman like
manner to the satisfaction of the Authoriry or Regulatory
Board.

(2)Pursuant to subparagraph (1),every permit holder

shall ensure thdt-

(a) the works at all times are of sufficient strength

and capacity for the fulfilment of the pulposes for
which theY were constructed; and

(b) no damage occurs to any road, property or work
in their vicinifY.

THIRD SCHEDIJLE

EASEMENTS

(s. 37)

a

t-
c,

rights if works not
completed within
timc allowed.

Works to be kept
in repair.

Encumbrmces.

Easement includes
rights of access.

1. The acquisition of an easement in accordance with
this schedule sirall not affect the burden or benefit of any

encumbrance on the land existing at tlr'e date of the

acquisition or the liability or right of any person in respect

thereof.

2. (1) An easement shall include the right of access,

along a ro-ute to be approved by the Authority or

Regulatory Board after consultation with the owner, to any

pieie of land contiguous to the water of the permit holder

in so far as may be necessary for the purpose of
constructing, inspecting, maintaining, operating or

repairing the works of the permit holder and for any

purpose necessary for the effective enjoyment of the

easement.

(2) The permit holder sh-"
the occupier of the l"- '

his or her i-'

\/s{
;-
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3. A permit hoider who has acquired an easement
which authorises the construction of a 62n21-

(r) shall take and maintain adequate measures for
preventing the introduction into the canal of a
greater quantity of water than that which the
canai is capable of carrying; and

(b) shall not cause damage to any land in respect of
which the easement is held by permitting the
accumulation of weeds, silt or any other
obsh-uction or nuisance which might cause
flooding, or any other damage.

4. (1) If damage is caused, as the result of works of a
permit holder to the land over which the easement is held,
the landholder may require the pernrit holder to construct
such additional works as are necessary, in the opinion of
the Authority to prevent such damage, and the Authority
may by order require the permit holder to construct such
additional works at his or her sole expense.

(2) If the permit holder fails to comply with an order
of the Authority given under this paragraph, the Authority
may cancel the permit.

5. (1) A permit holder who has acquired an easement
for the construction of works on another landholder's land
which prevents the landholder passing freely over or on the
land or interferes with his or her existing works, structures
or devices upon the land shall, at his or own expense,
construct and maintain in repair, to the satisfaction of the
Authority or Regulatory Board and under such conditions
as it may prescribe-

(a) such bridges and other structures and devices as
shall make communication safe and convenient;
or

O) such works, structures or devices as the Authority
or Regulatory Board considbrs necessary to
enable the landholder to enjoy the use of any
work, structure or device interfered with.

(2) lrny permit holder who fails to comply with the
provisions of this paragraph commits an offence.

Permit holder ro
avoid flooding
lands and
maintain caoal
satisfactorily.

Damage caused
by works of
permit holder.

Permit holder to
construct works to
enable landholder
to enjoy his works
if interfered with.

Permit holder
desiring easement

6.(1) A permit holder claiming an easement under this
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Act shall serve a notice on the holder of the land on, over

or through which the pennit holder desires to acquire the

.ur.*"r,I, and shall in the notice state the following
particulars, and such further particulars as may be required

by Regulations made under this Act-
(a) a description of the proposed works and a

statement of their use;

(b) a statement of the quantity or discharge of water,

if any, to be diverted or dealt with;

(c) a map showing clearly the nahrre and locality of
any works or area of swamp or land to be

reclaimed, if the easement is for reclamation of a

swamp or lands;

(d) a statement of the area of the land (if any) which
is or will be-
(i) occupied bY the works;

(ii) flooded as a result of the works;

(iii) required for the purposes of inspection and

marntenance of the works;

(iv) required for the excavation or collection of
material for the works, or for the deposit of
soii or material derived from the works;

(v) required for a road or roads to obtain access

to the works; or

(e)

(vi) required for the control or prevention of
poilution of the water to be used; and

a statement of the compensation which is offered

and the period of time during which the permit

holder wishes to enjoy the easement.

(2) A copy of tire notice shall be sent by the pemrit

holder lo the Authority or Regulatory Board'

7. If the landholder agrees to the claim for an

easement, either as originally proposed or as modified by

agreement, the Permit holder-

(a) shall execute a deed i:rcluding the particulars of
the claim as agreed and any other relevant matter;

and

to serve notice on
landholder.

Conscnt of
landholder to
eascn]cnt.
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(b) after the execution of the deed by the parties
concerned, shall send two copies of the deeci
certified by the Registrar of Titles to the
Authoriry.

8. If the landholder does not, within two months after
the service of the notice provided for in paragraph 6 of this
Schedule, agree to the claim for an easement or to any other
matter necessary for an easement, the permit holder may
apply to the Authority, in the prescribed manner, for an
easement, and shall serve notice of such application upon
the landholder.

9. (1) The Authority may either dismiss the claim for
an easement or grant the claim with or without
modification and subject to such conditions, and to the
payment of such compensation, as the Authority shall
deem just.

(2) The Authority shall notify the permit holder and
the landholder of its decision.

(3) When the claim for an easement has been granted
the permit holder shall embody the particulars and other
matters pertaining to an easement granted under
subparagraph (1) of this paragraph in a deed or other
instrument suitable for registration, and shall tender the
deed or instrument, together with the amount of any award
of compensation made, to the landholder for execution.

(4) If the landholder fails within such time as may be
specifred by the Authority to execute and deliver the deed
or instrument to the permit holder, the Authority may do so
on his or behalf, and thereupon the deed or instrument shall
have the same effect as if it had been executed by the
landholder.

(5) The Registrar of Titles shall register the deed or
instrument against the title affected, and two copies of such
deed or instrument, certified by the Registrar of Titles, shall
be sent by the permit holder to the Authority.

(6) Where an appeal has been lodged under
subparagraph (2) of this paragraph, no action shall be taken
under subparagraphs (3), (4) or (5) of this paragraph until
the appeal has been decided.

10.(1) An easement acquired under this Act shall

Application wbere
landholder does
not conseDt.

Determination of
application for
easement,

Lapse of
easement.
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lapse-

(u) if the works authorised are not completed and the
water is not utilized within one year from the date

of acquiring the easement or within such further
period as the Authority may determine; or

if, at any time, substantial use is not made of the
permit in accordance with the terms of the permit
for a continuous period of two years, or such
longer period as the Authority may, from time to
time, determine.

(b)

(2) Upon the lapse of an easement, the Authority shall
notify the Registrar of Titles, who shall, without charge,

cancel the registration of the easement against the title
affected.

11. (l) if any work constructed on the land of a person

other than the permit holder is out of repair or require
cleaning, the permit holder or his or her agent shall, if
required in writing by the landholder, repair or clean such

works within a reasonable time.

(2) If the permit holder fails to keep the works in a
state of repair the landholder may r carry out the necessary

repairs oi cleaning and may recover the cost from the

pennit holder in any court of competent jurisdiction.

(3) The repairs or cleaning under this paragraph shall

not be unreasonably demanded, and, in the event of a

dispute between the parties, the Authority shall decide what

constitutes reasonable repairs or cleaning.

(4) A permit holder who allows any such works to fall
into disrepair or, in the opinion of the Authority to be in
such a stite as to require cleaning, shall be liable for all
damage which may arise as a consequence.

12. (1) Any landholder on, over or through whose

lands an easement has been applied for or been granted

may, by application to the Authority either before or after

the construition of any works, apply for a permit to make

use of such works or the proposed works for the diversion,

abstraction, storage or use of whatever water he or she may

become entitied to divert, store or use under this Act.

(2) Before such a permit or authorisation is issued by
the Authority -

Pem.it bolder to

kccp works in
state of repair.

Land holdcr may
demand and
obtain use of
works.
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(a) the landholder shall prove, ro the satisfaction of
the Authority, that the works of the permit hoicier
can be satisfactorily used for the purpose of the
landholder and without material detriment to the
permit holder; and

(b) a proportionate cost of the works shall be paid
by the landholder to the permit hoider who
constructed or is constructing the works as may
be agreed on between the parties or, failing
agreement, as may be determined by the
Tribunal.

(3) The permit holder may require the landholder to
enter into an agreement to continue to pay the proportionate
cost of maintaining the portion of the works made use of,
until either party has in writing surrendered such right of
user and, in the event of disagreement, the matter shall be
decided by the Tribunal.

(4) If such works require modification to enable the
Iandholder to enjoy their use, he or she shall, unless the
matter is otherwise agreed, pay to the permit holder-

(u) the entire cost of modifying them in the manner
approved by the Authority; and

(b) the cost of constructing and maintaining such
devices for apportioning the quantities of water
as the Authority may prescribe or approve.

(5) When it is proved to the satisfaction of the
Authority that due to altered conditions it is just and
equitable to revise the rate of payment,, the Authority shall
inform the parties concemed, and, failing agreement
between such parties on any such revision of the rate of
palmr.ent, the matter shall be referred to and decided by the
Tribunai.

13. When works have been excavated by a pennit
holder on another person's land-

(a) any land used solely for the deposit of excavated
material from the works executed shall,
notwithstanding the payment of compensation
and except in the case of an easement for
drainage or reclamation, remain available to the
landholder for his or her own purposes; and

I-andholder may
use land occupied
by excavated
material for own
PUrposes.
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(b) the landholder may remove such excavated
material except that, no damage shall be done to
the works of the permit holder, nor shall the

works be obsffucted or interfered with by such
removal.

14. The deed or other instrument creating an easement
acquired under this Schedule shall be registered against the
title affected, and a plan, which shall be approved and

signed by, or by the Authority of, the Director of Surveys,
shall be attached to each document granting the easement.

15. (l) An easement acquired under this Act shall
determine if and when the permit for the exercise of rights
under which the easement has been acquired is cancelled as

provided for in this Act.

(2) On the determination of the relevant permit, any
works constructed by the permit holder on the lands of
another person shall, where the permit holder is the sole

permit holder, become the property of such other person

unless removed by the permit holder-
(a) voluntarily, within two years from the date of

such determination; or

at the order of the Authority at the request of the
other person.

(b)

Easements to be
registered.

Determination of
easement.

Registration of
detemination or
variation of
easement.

Application of
this Schedule.

Noticc of
intention to
conskuct well.

16. On the determination or variation of an easement,

the Authority shall notify the landholder over whose land
the easement was granted, and the Regiskar of Titles and

the landholder concemed may, at the expense of the percon
in whose name the easement is registered, take such action
as is necessary to cause his or her title to be freed from the

easement or to record the variation, as the case may require.

FOURTHSCHEDIILE (s.54)

ABSTRACTION OF GROUND WATER

1. This Schedule shall apply to the extraction of
ground water.

2. (1) A person shall not constnrct or begin to
construct a borehole or well without having first given to
the Authority notice of his or her intention to do so.

(2) A person intending to construct a borehole or well
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shall apply to the Authority for a permit and shall comply
with such requirements as may be imposeci by the
Authority.

(3) Unless otherwise exempted, a person constructing
a well shall keep a record of the progress of the work which
shall include-

(a) rneasurements of the strata passed through and
specimens of such strata;

(b) measurements of the levels at which water was
struck; and

(c) measurements of the quantity of water obtained
at each level, the quantity finally obtained and the
rest level of the water.

(4) A person to whom subparagraph (2) applies shall
allow any person authorized by the Authority, at any
reasonable time-

(u) to have access to the well;

(b) to inspect the well and the material excavated
frorn it;

(") to take specimens of such material and of water
abstracted from the well; and

(d) to inspect and take copies of or extracts from the
record required to be kept under this paragraph.

(5) Where the person constructing a well on any land
is not the occupier of the land, the obligation to allow any
person authorized by the Authority to exercise his or her
rights under this paragraph shall be the obligation of the
occupier of the iand as well as of the person constructing
the well.

(6) The Authority may by notice, whether
conditionally or subject to specified conditions, exempt any
person, in such circumstances as may be specified in the
notice, from the operation ofsubparagraphs (2) and (3).

3. A person constructing a well, if required to keep
records under this Part, shall, within one month of the
cessation of the construction send to the Authority 

-(a) a complete copy of the record, together with the
specimens referred to in the record;

(b) particulars of arry test made, before such

Submission of
records.
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(c)

cessation of the construction, of the yield of
water, specifying-

(i) the rate of flow throughout the test and the

duration of the test; and

(ii) where practicable, the water levels during the

test and thereafter until the water level has

returned to its natural level;

a statement of whether, in his opinion (as

determined by tasting) the water is suitable for
drinking or is highly mineralized, as the case may

be; and

(d) if required by tire Authority, such water samples

as it may consider necessary.

4. (1) Where any well is being constructed within the

proximiiy of an existing well at a distance to be specified

ty the Authority, the Authoriry may by notice require the

p".ron constmciing the well to appty tests, to be specified

in the notice, to the existing well and to supply to the

Authority the particulars of the results of such tests

including the rate of pumping and rest levels of water'

(2) Where the well to which the tests are to be applied

is situated on the property of a person other than the person

constructing the weli and the person constructing the well

is unable for any reason to apply the test, the Authority
may, by notice, require the person upon whose property the

exiiiing well is situate to apply the tests to be specified in

the notice to him or her, and to supply to the Authority the

particulars ofthe results ofsuch tests.

5. Where any borehole contractor constructs a

borehole for the pulposes of a well on land belonging to or

occupied by any other person, the borehole contractor shall

be deemed, for the purposes of this Act, to be the person

constructing the wel1.

6. (1) A person constructing a well or the owner or

occupier of the land on which construction takes place may

give notice to the Authority requesting that-
(a) any copy of, or extract from, the record required

to be kePt under this Act; or

(b) any specimen taken or any other particulars

Tests ot't

neighbouring
wells.

CoDtractor
deemed to be
constructor.

Records may be

requircd to bc
treated as

confidential.
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connected with the well, be treated confidentially

(2) In response to such the notice mentioned in
subparagraph (1), the Authority shall, if sufhcient cause has
been shown, to not allow such copy, extract, specimen or
other particulars, except in so far as it contains or affords
information as to water resources or supplies, to be
published or shown to any person other than a member of
the Authority without the consent of the person giving the
notice.

(3) If at any time the Authority gives notice to the
person constructing a well or the owner or occupier of the
land on which the consfruction is beilg done, that, in its
opinion, his or her consent is unreasonably being withheld
the person may, within three months after the notice given
by the Authority, appeai to the Tribunal.

(4) If, at the expiration of the period in the notice, no
appeal has been made or, after hearing the appeal, the
Tribunal does not make an order restraining it from doing
so, the Authority may proceed as if such consent had been
grven.

7. (.1) A person shall not, except with the written
permission of the Authoriry _-

(a) cause any ground water to run to waste from any
well, except for the pupose of testing the extent
or quality of the supply or cleaning, sterilizing,
examining or repairing the well;

(b) abstract from any well water in excess of his
reasonable requirements and which he cannot use
in a reasonable and beneficial manner;

(") conduct the water from any well through any
channei or conduit so that more than lwenty per
cent of the water is lost between the point of
appropriation and the point of beneficial use
except that, where the water from any well is
conducted through channels or conduits together
with water from other sources, no person shall
permit the waste of more than twenty per cent of
the water in conducting the water from the point
of appropriation of the well water to the point of
beneficial use;

(d) use any water from any well for the purpose of

Waste of ground
water.
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domestic use or the watering of stock, except
where such water is carried through pipes fitted
with float valves or other satisfactory means of
control, to prevent waste: Except that, where
ground water interferes or threatens to interfere
with the execution or operation of underground
works, whether water works or not, the Authority
may, in any particular case, by notice permit such

water to waste upon such conditions, regarding
quantity and method of disposal, as the notice
may specify.

8. (1) Any well which encounters salt water, in this

Part referred to as a "defective well", shall be secureiy
cased, plugged or sealed off by the owner of the well, so

that the salt water is confined to the strata in which it was

found, and such casing, plugging or sealing shall be done in
such a manner as effectively to prevent the salt water from
escaping from the strata in which it was found into any

othei witer-bearing strata or on to the surface of the ground

except where the Authority or the Regulatory Board has

approved the use of desalination systems to make such

water potable.

(2) This paragraph shall apply to wells constructed

before or after the commencement of this paragraph.

9. Any person who re-cases or removes the plugs or

seals from a defective well, or deposits, or causes or

knowingly permits the deposit of, any dirt, rubbish or other

material in any such well except with the written
permission of the Authority commits an offence.

10.(1) Before any defective well is re-cased or the

plugs or removed, the owner of the well, or his duly
iutfiorized representative, shall file with the Authority an

application for permission to carry out such re-casing or the

removai of the plugs or seals.

(2) The application shall contain such information as

the Authority may require in relation to-
(a) the name and address of the owner of the well;

(b) its location, dePth and size;

(") the amount and location of casing or sealing in
the well;

(d) the distance below the surface of the ground to

Defective wells.

Interference with
defcctivc wcll.

Application to
car4r out work on
a defective well.
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(e)

(0

the water level in the well;

the strata peneh'ated;

(e)

the distance from the surface ofthe ground to the
top of the salt water stratum and the thickness of
the sait water stratum; and

any other matter specified by the Authority in
respect of the weli.

(3) The application shail also state the methods
proposed for re-casing, re-plugging or resealing of the well.

11. The Authority, after consideration of any
application under paragraph 10, may call for additional
data, and may make such investigation as it considers
necessary, and if the w'ell is found to contain salt water,
shall by order give instructions to the applicant,
specifying-

(a) the work that shall be done by the owner to place
it in a satisfactory condition; and

(b) the time that shall be ailowed to complete the
work, and may inspect such work while it is in
progress.

12. The Authority may on its own initiative, or upon
information or compiaint from any source, make an
examinatron of any well suspected of containing salt water,
and may by order issue instructions for curing any defects
in the well.

13.(1) Upon completion of the works in pursuance of
any instructions issued under this Schedule -(a) the contractor who carries out the work; or

O) if the work is done without a contractor, the
owner of the weil, shall file with the Authority a
statement sworn or affirmed specifying in detail
the manner in which such work was done.

(2) The statement shall be filed within thirty days after
the completion of the work.

14. (i) Upon receipt of a statement under paragraph
13, the Authority shall determine, either from the statement
or from inspection or test, whether the work has been
satisfactorily p erformed.

(2) If the Authority determines that the work has not

lnstruction to deal
with defectivc
well.

Authority may
inspect the well.

Swom staterEent
to bc submitted.

Additional work
on defective wcll.
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been satisfactorily performed, it shail by order issue

additional instructions specifying the additional work
required to place the well in a satisfactory condition, and

specifying the time for the completion of such additional
work.

(3) Upon the completion of such additional work, a

statement sworn or affirmed shali be filed with the

Authority as provided for in paragraph 13.

15. Every person abstracting ground water by means

of a well shall, in order to prevent contamination or
pollution of the water-

(a) effectively seal off to a sufficient depth any
contaminated or polluted surface or shallow
water in rock openings or soft broken ground;

(b) effectively seal the top of the well between the

surface casing and the internal pump column, and

the suction or discharge pipe;

(c) dispose of all return or waste water by means
other than by return to the well;

(d) extend the well casing to a point not less than

twenty centimetres above the elevation of the

finished pump house or pump Pit floor;

(e) use either welded or screw type well joints on the
casing if made of metal;

(0 dispose of effluents or drainage from any

household, stable factory, trade premises or other
premises in such a manner as will prevent any

such effluent or drainage from reaching such seal

or ground water; and

(g) carry out such other work as the Authority may
by order direct, from time to time, for the

prevention of contamination or pollution.

16. If-
(a) during the construction of a well, water is

encountered in an aquifer; and

O) water from a water table or lower aquifer tends to

flow from the upper aquifer to the lower aquifer;
and

(c) in the opinion of the Authority this is likely to

Contamination
and pollution of
ground watcr.

Authority may
order special
measurcs to
safcguard ground
water resources.
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prove detrimental to the ground water resources
of the area,

(d) the Authority may order what special measures
shall be taken by the owner of the well so that the
water from the higher aquifer cannot flow to the
lower aquifer.

77. Every artesian weil and every sub-artesian well
shall be efficiently cased, capped or furnished with such
appliances as will readily and effectively arrest and prevent
the flow there from over the surface of the ground or
wasting from the well through the skata through which it
passes.

18. (1) A person who neglects or fails to comply with
any order or requirement given or imposed on him by or
under this Schedule shall be guilty of an offence and liable
on conviction to a penalty not exceeding one hundred
thousand shillings.

(2) Liability of any person under this paragraph is in
addition to any liability of the person under paragraph 18.

(3) A licensee shall pay compensation on just terms to
the owner or occupier, as the case may be, of any premises
within the prescribed area in respect of-

(u) any curtailment of or injury to his legal rights by
restrictions imposed by such regulations; and

(b) any expenses incurred by him complying with a
requirement to construct and maintain any works,
or take other action, which would not, but for the
provisions of this Act, lawfully have been
required,

and any disagreement as to the amount of such
compensation shali be resolved and determined by the
Tribunal.

(4) Where any person has failed to comply with a
requirement notified to him -

(a) he has not appealed against the requirement and
the time for appeal has expired; or

(b) his appeal has been dismissed or the requirement
has been affirmed or varied in consequence of his
appeal and he has failed to comply with the

Artesian wells to
be ceased.

Offence and
penalry.
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requirement as so affirmed or varied, the licensee
may, without prejudice to his right to take
proceedings in respect of such failure, execute
and keep in good repair the works specified in the
requirement as originally made or as varied on
appeal and may in the Tribunal recover from the
owner or occupier concerned, as a debt, expenses
reasonably incurred by him in so doing.

(5) Expenses recoverable under subsection (8) do not
include expenses incurred in respect of the licensee may,
without prejudice to his right to take proceedings in respect

of such failure, execute and keep in good repair the works
specified in the requirement as originaliy made or as varied
on appeal and may in the Tribunal recover from the owner
or occupier concerned, as a debt expenses reasonably
incurred by him in so doing.

(6) Expenses recoverable under subsection (8) do not
include expenses incurred in respect of-

(a) works the construction of which;or

(b) action which,

could not lawfully have been required otherwise than upon
payment of compensation by the licensee.

(7) Two or lrlore licensees may combine for the

purpose of making and enforcing regulations under this

ieciion, and the provisions of this Act shall in any such

case have effect as ifreferences therein to a references were

references to two or more such licensees acting jointly.

(8) Section 34 of the Interpretation and General

Provisions Act shall not apply to any regulation made

under this section.

MEMORA-NDUM OF OBJECTS AND REASONS

Cap.2
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The legislative proposal giving rise to this Bill was submitted by the
Cabinet Secretary tbr Environment, Water anci Naturai Resources. The
main object of this Bill is to make provision for the regulation,
management, conservation, use and development of water and sewerage
seryices. A new statutory regime is necessitated by the need to conform to
the Constitution, intemational instruments that Kenya has ratified (for
instance the Intemational Covenant on Economic and Social Rights) by
virrue of Article 2(6) of the Constitution as well as Vision 2030 and the
Millennium Development Goals.

PART I of the Bill provides for the preliminary provisions. Clause 4
provides for the pnnciples and values that should guide any person
administering the Bill which include Articles 10,43,60 and 232 of the
Constitution.

PART II of the Bill provides for the ownership, use and management of
water resources. Clause 5 vests every water resource in the national
govemment to be held in trust for the people of Kenya. Clause 8 provides
for national public works which include water works for bulk distribution,
and the provision of water services, inter-basin water transfer facilities and
water storage; and empowers the Cabinet secretary to compulsorily
acquire land for the purposes of such public works.

PART III of the Biil deals with the regulation of the management and use
of water resources. Clause 9 establishes the Water Resources Authority
(Authority) as a body corporate. Clause 10 provides for the functions of
the Authority which include the formulation and enforcement of standards,
procedures and regulations for the management and use of water resources
and flood mitigation as well as the determination and collection of perrnit
and water use fees and charges. Clause 12 provides for the composition of
a Board to exercise the functions of the Authority. Clause 18 provides for
the classification of water resources for the purpose of determining water
resources quality objectives. Under clause 19 the Authority is required to
put in place a national monitoring and information system on waters
resources. Clauses 20 and 21 provide for the conservation of catchment
areas and groundwater respectively. Clause 22 empowers the Authority to
designate certain areas as basin areas and clause 23 provides for the
establishment and composrtion of basin water resources corrrmittees for
each basin area. Clause 26 provides for the formulation of a basin area
water resources management strategy by a basin water basin water
resources committee in consuitation with the Authority and the relevant
county governments. Clause 27 provides for the establishment and
functions of water resources users associations as associations of water
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resource users at the sub-basin level for purposes of coliaborative
management of water resources and the resolution of conflicts. Clauses 28

tnd 79 establish the National Water Harvesting and Storage Authority and
the Water Harvesting and Storage Board respectively. Under clause 34 a

permit is required for the use, drainage or discharge of a pollutant into any
water resource. Clause 37 allows a permit holder to acquire an easement
on any land for the construction of water works. Under clause 47 the
Authority may cancel or vary a pennit issued to a permit holder. Clause
58 permits an authorized person to enter any land for purposes of
enforcing the Act.

PART IV provides for water services generally. Under clause 61 every
person in Kenya has the right to clean and safe water in adequate
quantities in accordance with Article 43 of the Constitution. Clause 62

requires the Cabinet Secretary to formulate a National Water Services
Strategy after public consultation. Clause 63 establishes water works
development boards as agencies of the national government for purposes
of developing national public water works and the provision of technical
assistance to the county government water services providers. Clause 68

establishes the Water Services Regulatory Board (Regulatory Board)
whose principal object is to protect the interests and rights of consumers in
the provision of water services. Clause 69 provides for a Regulatory
Board to manage the affairs of the Regulatory Board while clause 70

provides for the functions and powers of the Regulatory Board.

Clause 72 provides for the accreditation of water services providers by the
Regulatory Authority. Under clause 73, the Regulatory Board is required
to maintain a register of all accredited water services providers in the

prescribed format. Clause 75 empowers counly governments to establish
water service providers in accordance with the standards of commercial
viability set out by the Regulatory Board. Under clause 83, a water
services provider shall not provide water services unless issued by a

licence by the Regulatory Board after a process of public consultation.
Under clause 91, a water services provider may enter into a public private
partnership for the exercise of any of its functions as a licensee. Under
clause 92 every counfy government is required to put in place measures
for the provision of water services to rural areas that are not commercially
viable for the provision of water services.

In clause 100, the regulatory authority in consultation with the respective
county govenunents may impose a special regulatory regime on a licensee
who persistently conkavenes the requirements of the Bill. Clause 106

imposes a duty on a licensee receiving trade effluent into its sewerage
system to ensure that it puts in place appropriate measures for the receipt
and handling of such effluent. Under clause 107 the Regulatory Board
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may impose a sewerage services levy on all water services to cover a part
of the cost of <iisposing water.

PART V of the Bili provides for the Water Sector Trust Fund. Clause 112
sets out the objects of the Fund which include the provision of conditional
and unconditional grants to counties to assist in the development and
management of water services in margilalized or unserved urban areas.

PART VI provides for dispute resolution. Clause 117 establishes a Water
Tribunal (Tribunal) while clause 119 sets out the jurisdiction of the
Tribunal. Clause 122 provides for the right of appeal to the Environment
and Land Court.

PART VII sets out the financial provisions in relation to the body
corporates established in the Bill. Clause 124 outlines the monies that
shall constirute the funds of such body coqporates and Clause 125
provides for the financial year of the body corporates. Clause 126
provides for the preparation of annual estimates of the body corporates
before the end ofeach financial year.

PART VIII of the Bill contains the general provisions. Clause 131
provides for the service of notices to applicable persons and clause 137
provides for public consultation. Clause 143 contains miscellaneous
offences.

PART VI of the Bill provides transitional provisions.

The First Schedule provides for the membership procedure of boards and
committees.

The Second Schedule provides for the conditions relating to the
construction of works.

The Third Schedule contains provisions relating to the easements.

The Fourth Schedule contains provisions relating to the abstraction of
groundwater.

This Bili is not a Bill concerning county governments.

The enactment of this Bill r.vill occasion additional expenditure of public
funds wtrich shail be provided for through the estimates.
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I certify that this printed impression is a true copy of the Bill passed by
the National Assembly on the 7'n July,2OL5.

Clerk of the National Assembly

Endorsed for presentation to the Senate in accordance with the

provisions of Standing Order 142 of the National Assembly Standing

Orders.

Speaker of the National Assembly
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Annex IV: Advertisement on Pubtic Hearing on the Water Bill' 2014

REPUBLIG OF KENYA

THE SENATE

ELEVENTH PARLIAMENT

STANDINGGoMMTTTEEoNLANDANDNATURALRESoURGES
ln the Matter of Consideration of

The Water Bill (National Assembly Bitl No' 7 of 2c14)

Article I l8 of the constitution and Standing order l5o of the senate standing orders'

FollowingtheintroductionoftheabovelistedBilltotheSenate,theBillWasco
ir."ai"g C"mmittee "" 

i"na and Natural Resources for consideration pursuant to

l3o of tle Senate Standing Orders'

Pursuant to the provisions of Article ll8 of the Constitution and standing order 130 (+) of the

Senate Standing orders, the Standing co*n.'iit"" on Land and Natural Resources now invites

interested members of the public una orguniiiiiont to submit any rePresentations that they may

have on the above Bill.

The representations may be made orally or by submission of written memoranda in the following

manner:-

l.PublicHearingsshallbeheldonWednesday5othseptember,20l5froml0:ooa.m.to
l:oo p-m. ui bta Chamber, county Hall' Nairobi; or

7. Written Memoranda may be forwarded to the Cterk of the Senate, P.o. Box 41842-

ooloo, Nairobi, hand-deliver"a to trt" ottice of the clerk' First Floor' Main Parliament

Building r.r"irrUi or emailed to't"iui"LifftOP-adiilnenl'ga'te' to be received on or

before Wednesday 506 September' 2o15 at 5'00 P'm'

The Bill may be found on the Parliament website at httP://wu 4LP3-r!!-a!nE![go'ke/p-l-s!-e199!-o!e'

mmitted to the
Standing Order

J. M. NYEGENYE, CBS,

CLERK OF THE SENATE'

Irr{ Iilirt trl II Ir-{r.Jrl;i \\ cll irt
I
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Arurcx V: Public lfeoring Attendance Schedule

1. Eng. Robinson K. Gaita

2. Ms. Emerald Midega

3. Ms. Janet Olerve

4. Mr. Boniface K. Mutiree

5. Mr. George Mungau Okonji

6. Mr. Chekai Musa

7. Mr. Hanington Kangethe

-Ministry of Water & Irrigation

-Water Resources Management Authority

(WARMA)

-Water Resources Management Authority

(wARMA)

-Water Action Group-WASREB

-OWEAC Africa

-Bunge La Mwananchi

-Resident from Kasarani
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