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I INTRODUCTION

On 4,1, January 2002 The Risk Advisory Group (hereinafter referred to as

..TRAG,,) *.rL instructed by The Government of the Republic of Kenya

(hereilafter referred to aS "the Government"), through the Attorney General's

office:

a)ToconferwiththeGovernment,PoliticalParties,Domesticlnterest
Groups, Local and Intemational Business and Financial Institutions on

their r,ierr,s.regarding existing Kenyan measures and mechanisms for

co.rbari,g .offitionlnd whai may be required to improve them with a

YieN, to having an effective machinery and strategic plan to combat

comuption which is credible, nationally and internationally;

b)Toassesstlreappropriatenessofexistingandplannedapproaches,
progralltmes and aciiviiies for enforcement, public awareness/sensitisation

andloffuption prevention, designed to promote good governance;

c) To study. conlment and make recommendations on:

i) The Draft Anti Comrption and Economic Crimes Bill

ii)ThePtrblicService(CodeofEthicsandConduct)Bill
iii) The Public Sector Integrity Programme

ir') The Draft National Anti Corruption Plan

r ) The Draft Strategic Plan of the Anti comrption Police Unit'

Tlre tirll particulars of TRAG',s tenns of reference are set out at Annex l '

Tlre pro.fect duration was six weeks and TRAG were instructed to report by 22"d

Fc'trrttan' 1002.

I. .rtler to rlischarge ollr tenns of reference we carried out the following steps:

rr) Betrr.eeu l-l'r' January 2002 aud 4'r' February 2002, consultantS from

TRAGattendedinKerryaandconductedwide-ranginginterviews'thefull
particulars of rvhich are set out at Annex 2. ln some instances, interviews

thal\\'ervouldhavewishedtohaveheldwerenotpossiblefor
adurinistrative reasons and, in three instances, individuals refused to meet

s itlt tts.

b) ln addition, we collected for review, and reviewed, a substantial amount of

docunrentation, the full particulars of which are set out at Annex 3'

c) Finally. lrecause of its importance to the current strategy, we conducted a

preliminary review of the work being undertaken by the Anti comrption

Police Unit (hereinafter referred to as the "ACPU")'

The Risk Advisory GrouP Ltd



This review took the form of analysing approximately 250 complailts made b the
organisation, or its predecessor, the Kenyan Anti comrption Authority
(hereinafter.referred to as the "KACA"), but which had been processed by the
ACPU, and reviewing the progress made in respect of caies acgeptei for
investigation.

In addition, we sought to review all cases where prosecutions had been brought.
with the support of the Attomey General we requested, and were supplied w-ith,
investigation and prosecution files. However, in spite of the .tttorney General,s
support and intervention, by the time we left, nineteen prosecution hles had not
been provided to us. we did, however, take the opportunity of discussing the
work and work practices of the ACPU w.ith a large number of officers within the
Unit.

Finally, we reviewed some of the work of both the Prevention and Education
Units

Given the time restraints on this. project, we have concentrated on detailing the
issttes that we believe are critical to improving the current anti-comrption straiegy.
This is not to minimise issues not reported; rather our conclusion is that the level
of comrption within Kenya is becoming so endemic that it is beginning to threaten
the basic structures of the State. There are many issues that need to be addressed,
however there are limited resources. It is therefore essential to concentrate on a
number of core fundamentals. These include:

a) Drafting and passing legiilation that both creates an independent
commission against comrption and provides it with appiopriate
investigative powers;

b) Creating a new prosecution unit within the Attorney General's office with
an experienced economic crime and comrption prosecution counsel;

Increasing the number of specialist economic crime and comrption courts
and resourcing them with appropriate qualified judges;

Resolving the difficulties around the production of defendants and
ensuring that the penal system delivers the sentences imposed by the
courts.

c)

d)

In short, Kenya's most pressing need is to have an effective deterrent against
economic crime and comrption in place. It also needs effective preventioi and
educatiotl strategies. The ACPU and the current criminal court process require
material reform to achieve this objective.

Once the fundamentals are in place the process can evolve and. encompass other
significant issues.

2The Risk Advisoiy Group Ltd



ln view of the adverse comments that were made about our instruction we would

Iike to state that at no stage was any obstruction placed in our way by the

Government during the courie of our research, other than the apparent failure of

the ACPU to produce files identified above' Specifically, at no stage was any

attempt made to control or otherwise influence our activities.

We would like to thank all of those who contributed to our study'

3
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) EXECUTIVE SUMMARY

Tltere werc a ltttnlber of core tltenres which repeated themselves witS all
interviervecs arrd which eclroecl research available to us.

In relation to corruption:

That corruptiolt was adversely affectirig Kenya domestically and intemationally;

That corrLrption was becortting nruch worse, irr that it affected alrnost every aspect
olclaily Iifc ior ordillary Kcnyans, atrd was an increasingly conrmon factor in their
I i vcs;

That no section of the conrnrunity was imrrrurre fronr it;

That peoplc fi'oltl all levels of society were involved in con-uption apd that it was
not restricted to one particular group;

That there were great concenrs about tlre independence of the juiliciary arrd the
application of the rule of law;

That l)r'()lL'\sronals were widely involved in corruptiou and had failed to regulate
thcrnst lr es rlrrough their professional bodies;

-fhat 
thc Go', ernnrcnt was not doing enougli to address the problenr;

That it rvottld be acceptable for extemal expertise to become involved i1 helping
to address the problem, providing the parameters of the nature of tlre help and the
duration were clearly defined.

In relation to the existing measures and mechanisms for combating
corruption:

The constitutional challenge to, and demise of, the KACA was seen by alrnost
cveryolle interviewed as a very significant set-back in the figl-rt against corruption;

There was very significant doubt expressed as to the rationale for tlre Court,s
decision atrd many openty expressed the view that it was not based on sound legal
reasoning,

There was little understanding of why the Attorney General had decided not to
appeal the.decision and criticism of him for taking tliis position. This was the case
even though a press statement had been made which sought to explBin the legal
basis for this decision, specifically that a right of appeal dJes not lie from a ruling
of tlre constitutional court (see press statement at Annex 4);

Significant scepticism was expressed by all non-govemmental interviewees as tothe role and effectiveness of the ACPU. Particular concern was expressed at thefact that the ACPU was fundamentally a "police unit" in an environment wherepolice were seen as fundamentally comrpt;

i)

ii)

4
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Concern was expressed as to whether the ACPU would be effectively supported

by the Attomey General's Office in prosecutrng those alleged to be corrupt, but no

specific cases were identified in this regard;

Fundamental concems were expressed as to the independence of the judiciary and,

ip particular, whether the rule of law would be applied in.all cases brought before

the courts;

Without exception, the issue of "amnesty" was raised as a critical issue to be

resolved before matters could proceed;

Concem was expressed as to the fom of the Anti Corruption and Economic

Crimes Bill, in particular whether it would be an effective'tool or simply a weak

piece of legislation.

iii) In relation to what may be required to improve the measures and

mechanisms for combating corruption :

Every non-governmental interviewee, including the multilaterals and donor states,

stated that the critical issue in fighting corruption within Kenya was the "political

will" to fight;

Assuming the necessary political will, the primary measures identified for

combating comrPtion were:-

a Corruption Drivers

Reform of the Ndegwa Commission Report 1972 which sanctioned civil

servants engaging in private business whilst holding office;

Abolition of the Harambee for public servants and politicians;

Increasing public sector salaries, specifically in areas connected to the

crirninal justice system.

a Corruption Control

Improvemepts in effective systems and controls on governmental expenditure;

The creation of an effective deterrent to control abuse of "discretion". In

particular:

a) The creation of an independent anti comrption body with appropriate

investigative powers
The capability to have an effective prosecution

The creation of economic crime courts

An effective anti comrption education programme

An appropriate prevention strategy

b)
c)
d)
e)

The Risk Advisory GrouP Ltd 5



2.1 THE APPROPRIATENESS OF EXISTING AND PLANNED APPROACHES

It is our respectful view that the current Kenyan Government approach to
combating corruption will be enhanced by addressing the following issues:

a) It must adequately address the primary drivers identified above;

b) There must be a realistic appreciation of how rnuch effort and financial
resource and time will be required to change what has become a major
endenric issue;

c) The problem is of a magnitude that significant policy decisions need to be
made which will facilitate change.

In particular we believe

a) That the corruption drivers need to be addressed;

There is a requirement for a fully independent commission against
corruption which is adequately resourced with appropriate technical skills
and financial support;

There is a need for a specialist prosecution unit witlrin the Attomey
General's Office;

There is a need for special courts resourced with judges with the
appropriate background and experience. There may also be the need for a
special appellate court structure;

There is a need to reform the custody arrangements of those charged with
economic crime and corruption offences.

b)

c)

d)

e)

We doubt whether the Kenyan Govemment has sufticient resources to create and
execute an effective strategy against corruption. Material long-term financial
support is therefore necessary from the multilaterals and donor states.

In relation to the ACPU we have the following observations

a)' Its leadership must understand its mandate and be fully capable of giving
effect to it;

b) The leadership must be well versed in the three pronged approach to
mitigating corruption and the relationships between each element of the
approach;

c) The ACPU must gain public acceptance that it is an appropriate tool to
give effect to its policy in the light of the fact that it is a"police unit".

For the reasons identified above it is imperative that future legislation and
strategies must take into account the foregoing. We do, however, believe that
there is a real opportunity to achieve cross-party consensus in relation to the
recommendations set out below.

6The Risk Advisory Group Ltd



2,2 RECOMMENDATIONS

To the extent that our findings are accepted by the Kepyan Government we
recommend the following action be taken:

a) Tlrat the "drivers to corruption" be addressed:

b) That Kenya must create an effective deterrent to deter those who might
otherwise act corruptly;

c) That Kenya must create effective preventative and education programmes
in support of the deterrent;

d) That the arnnesty issue be depoliticised in order to be resolved by
Parliament;

e) That an appreciation of the extent of the task ahead be developed and
comnrunicated to the public, including the rnultilaterals and donor nations;

0 ilre Govenrment must urgently undertake the following steps:

Develop and present draft legislation fbr the creation of an independent
commission against corruption with all necessary investigative powers;

Create a strategic plan for the independent corirmission against
corruption to include the resources required to give effect to the plan;

Review with the Attorney General the enhancenrent of the resources
available in his Office in order to create an effective prosecution unit
and generate a strategic plan;

Review with the Chief Justice the creation of further special comrption
and economic crime courts and create a strategic plan to ensure the
courts are available and adequately resourced. both in relation to
process and adequate judicial expertise, botli at First Instance and
Appellate level;

Review with the Commissioner of Prisons the custody arrangements
for, and delivery of, prisoners to economic crinres and comrption
courts and make recontmendations;

s) That, in the interim, it is important that the current structure be permitted
to continue;

h) That aid be sought from the multilaterals and the donor nations to give
effect to the new strategic plans.

The Risk Advisory Group Ltd 7



2.3 OTHER OBSERVATIONS

2.3.1 Depoliticisatiott

The course of our interviews, our review of documents, and the reaction to our
presence demonstrated just how politicised the corruption issue has become within
Kenya. This is understandable but destructive.

If significant progress is to be made, a genuine attempt to depoliticise it should be
made.

2.3.2 Tax

Whilst it is outside our remit, we suggest that consideration be given to giving the
new courts jurisdiction over revenue cases. We believe that this will increase
revenue collection because of the existence of a more effective process and
deterrent.

2.3.3 Funding

In our respectful opiniorl, it would be entirely inappropriate for either the World
Bank or the International Monetary Fund to insist on the passing of the Corruption
Control Bill and the Public Service (Code of Conduct and Ethics) Bill by way of
conditionality.

8The Risk Advisory Group Ltd



3. THE BACKGROUND TO THE INSTRUCTION

On 4th January 2002 The Risk Advisory Group (hereinafter referred to as

"TRAG") were instructed by the Government of the Republic of Kenya

(hereinafter referred to as "the Government") to undertake a strategic assessment

of Kenya's progress in anti-comrption initiatives following a tender exercise.

The historical background to the instruction is as follows:

Comrption has long been an issue in Kenya. Attempts to control the phenomena

through legislation date back to 'The Prevention of Comrption Act 1956' (CAP 65

- Laws of Kenya).

ln 1992 a specialist Anti Comrption Police Squad was formed by amendment to

'The Prevention of Comrption Act 1956''

Folfowing this, in 1997 and, again, by amendment of the original Act, The

Kenyan 
-4nti 

Corruption Authority was formed. This was subsequently

disbanded.

I. July 1988 following a resolution of the National Assernbly, a Select Committee

was fomred, with a nrandate that read:

"THAT, tt,hile uppreciating the Governnrcnt's effort to stotttp ottl corruption both

itr pthlic urtd prit,ale seclors and noting v'ilh conceru that rdntPu'tt corruption has

bc-conte so pettusit,e thclt it threatens unt'further socio-economic development

tttul f he.fitlttr/ of lhe country; oware thctt corruption hus beconte so entrenched

tltttt the exisring legal ft'umework uncler the Prevention of Con'uption Act (Cap.65)

ttttd the Attti Corntption Authoriht ure not uclecluttte to significantlv reduce it or

crttdictrte it; und notingfurther that cornrptiort hus kept q1vo1t potential investors,

ttttrl erotled tlte good intctge of KenVu; this House resolt'es to set up a select

cotrttrtilee to studt, und investigote the cuuses, extent and intpact of coruuption in

Kctt.t'tt: tdentifi' tlrc kev perpetrators antl beneficiaries of corruption; recommend

itttntulittte efkctit'e meosures to be takert ctgctinst such intlividuals involved in

cornrption ctnd recover public property corruptly appropriated by them and the

cnttctnte nt of u Bill to provide for stiff penalties on all corruption related offences

The Report of The Parliamentary Anti Comrption Select Committee was

presented to Parliament in May 2000 (hereinafter referred to as "The Kombo

Committee Report" and is produced al Annex 5). It made a number of detailed

recommendations, some of which we will deal with below.

In December 2000 a Constitutional Court ruled that the KACA was an

unconstitutional body. We understand that the basis of the ruling was that the

KACA had been empowered to prosecute as well as investigate. This was held to

be a violation of the Attorney General's constitutional position'

9The Risk Advisory Group Ltd



In August 2001 rhe Government sought, through parliament, to change the
Constitutiorr and entrench the KACA. This failed. r

Ag. a result, ilt Septenlber 2001, a new Arrti Corruption Police Urrit (6ereinafter
referred to as. the "ACPU") was fonrred. The ACpU took o'er substantial
numbers of staff and strategic plans that had been developed by the KACA as well
as a ltunrberof irtvestigations and prosecutions. lts precise nrandate was to:

"...itn'esligute all corruption untl cormption relutetl offences eilher ut their owtt
ittiticttiye und/or us directal b), the Attortte.t, Generul und/or the Comnrissioner of
Police " (see Annex 6 - Press release fi'onr the Conrnrissioner of police dated
13t09t2000).

The Govenlmellt now intends to present two Bills to Parlianrent for approval: The
Corruption Corltrol Bill (fonnerly the Anti Corruption and Econonric Crinres Bill)
and The Public Service (Code of Ethics arrd Conduct) Bill. It is rro longer
seeking to arrrerrd the Constitution.

In short, over the last ten years there have been repeated attentpts, through the
formation of different bodies and enablirrg legislation, to take coritrol of thJissue
of corruptiott. These have not been successful. The Governntent is about to
embark orr another initiative.

It is this initiative, and tlre proposed executiorr of it, whiclr wc lrave beerr asked to
review and conrrnent on.

It is appropriate to point out that pressure to adtlress the con'uption issue has come
frorn both within the country but also fronr without. In particular, Kenya has been
subject to a series of dernands by the nrultilateral institutior',, u, *ril as donor
states to nrake refomr itt return for the restoration of finarrcial assistance.

To this extel'lt we have been asked to both receive conlments and to prepare a
strategy which is acceptable both dornesticalry and intenrationally.

The Risk Advisory Group Ltd l0



4 FINDINGS

The first Term of Reference required TRAG to

"..confer y,ith the Got,enrmul of Keny,u, Politicctl Parties, Domestic Interest

Groups, Locul und Internutional Business uncl Finunciul Instutrtiotts ott their view

regurcling existittg Kenyan nrcosures oncl ntechanisnts for c'ontfutting corruption

ctncl whtil nuot fis recluirecl to improve thern, with u view to huving an effective

nutchinert, untl strategic plon to contbat corntptiort which is credible nationally

u nrl i nterntft ionulll' :'.

The results set out below are based both on the interviews conducted and the

documents reviewed. The Kombo Committee Report (see Annex 5) and a draft

report prepared by the ACPU dated 2001 and entitled "A Situation Analysis of the

Klowledge, Attitude and Perception of the Fight Against Cornrption in Kenya"

(see Annex 7) were particularly relevant to us and helpful in detemrining people's

views and in formulating our own views.

Before descending to the detail of comments made we should report that, although

in some instances there was a very significant degree of scepticism about the fact

tSat a group of experts had been appointed to review the situation against the

previoui background of failure and in the light of the forthcoming elections,

almost all of those interviewed were genuinely helpful and only three individuals

refused to see us.

TSis scepticism was not shared by the rnultilaterals and donor states who

expressed positive suppor+ for the initiative by publicly stating that it was "a step

in rhe right direction."

Everyone interviewed expressed a conviction that immediate action was necessary

to progress matters, although there was some genuine dispute in relation to some

of ine t igt ty contentious issues, in particular the issue relating to "amnesty".

However, there was a lack of understanding of the scale of the task required to

address corruption and the resource requirements that would be necessary. The

multilaterals specifically stated that they had neither the background nor the

expertise to make judgements on the legislation and strategic plans presented to

them by the Govemment to control corruption.

Almost everyone interviewed was, for example, surprised at the fact that it took

seven years to control syndicated comrption within the Hong Kong Police Force

after the establishment of a specialist unit. They were also surprised that, 2(r years

after its inception, the unit had a staff of 1,350 who remaln dedicated to the fight,

even though the population of Hong Kong was approxinrately 7 rnillion people'

Kenya's population is now in excess of 30 million.

It is right to point out that we formed the view that there is a getruine opportunity

to make substaltial progress in the fight agairtst comuption. Tltere was cross-party

political consensus in respect of the main recommendations we set out below'

The Risk Advisory GrouP Ltd ll



It is also right to report that at no stage did the Govemment seek to interfere with
our research. Indeed, in one instance where resistance was ntet, the Attorney
General took steps to resolve the matter.

The Risk Advisory Group Ltd t2



4.1 CORE THEMES FROM INTERVIEWEES

During tlte interview process there were a number of core therles which repeated
thentselves and which were reinforced by the indeperrdent researclr that was
available to us:

4.1,1 In Relatiort to Coruuptiott

Tltot corruption was aclversely affecting Kenys both domestically and
intcrn atiortollt,

It rvas cxprcssly stated by almost all of those interviewed that con'uption was
advcrscly affecting Kenya both donrestically and intemationally.

Serrior politiciarrs. fbr exanrple, spoke of thc direct inrpact of corruption on inward
invcstnrcnt.

The nrultinationals rvho provided us r.l,ith infonratiorr ga\/c examples of how
comuption was directly affecting their daily business lives. irtcreasing costs of
production and distribution. All indicated tlrat the positiorl was getting worse
rather than better. Many expressly stated that it was causing their head offices to
nrake no further investment within Kenya and sonre were considering withdrawal.

Irr the ACPU study (at Annex 7) 95.4% of respondents repofted that corruption
within Kenya had becorne a major problern.

That coruuption was becoming muclt worse in that it offectctl alnnsl every
ilspect of daily ltfe for ordinary Kenyans and was an incressittglT, gqmmrn

fuctor in their lives

We were told that upto25oh of the average Kenyan's incortre was paid across rn

bribes oIorre fonrr or another. We were not in a position to confirnr this statistic
and particulars of the research rnethods were not provided erther.

However, the ACPU study revealed tlrat 75ott of respondertts had witnessed
corrupt activity. 601% reported having been victinrs of it. Of that 600/o, 49.9o/o

reported havirrg paid a bribe in order to get a service fi'ortt a civil servant in a

public office.

Tltat no sectiott of the communitlt was iiltttuttte from it und lhat people from all
levels of society were involved in coruupliort and tltot it was ,rot reslricted to one
particular group

The ACPU study concluded

This study hus .fountl out thut the futov,lcdgc of conupliott itt Kctr.t'u is ver.r' higlt.
It ntns through ull uges, gentlers, profcssiotts, sot'iul .s('/Il,,ss ttnd ull tlrc
ettvironmeuls tltut Kcnyuns live iu.

The Risk Advisory Group Ltd r3



That there were great concerns about the independence of the judiciary and the
application of the rule of law

There was unanimity amongst all interviewees that the judiciary lacks integrity
and is corrupt. This sentiment was expressed across the political- divide, the

business community, the religious community and other interest groups. The
Chief Justice did not share this view.

The multinationals expressed extreme concem about their inability to rely on
normal civil legal process to protect their contractual rights. They also

complained that the court system was being used comrptly by employees.
Domestic bankers echoed this concern. In particular, they said it was almost

impossible to enforce security when debts were not repaid.

A former advisor to the KACA went so far as to state that when consideration Was

being given to the appointment of a Judge to head the KACA, out of all of the
judges within Kenya only three were considered to be untainted by comrption.

The Kombo Committee Report went much further. At p. 41 (see Annex 5) the
report states:

"There is, in actual fact, an unwritlen secret pact among civil servants, police
offcers and the judiciary for mutual protection in the event of any conviction on

corruption"

54o/o of the respondents to the ACPU study said that they would not report any

incidence of comrption if they witnessed one. l2oh said if they made a report no

action would be taken.

We would comment that the rule of law is the most important ingredient in the

fight against comrption. If there is no confidence that the judiciary will apply the

rule of law in cases brought before them then the situation is critical.

In addition to affecting the disposal of cases, integrity within the court system ts

an essential pre-requisite of investigation or comrption and economic crime cases.

There is, in our view, little value to be obtained from improving the investigation
and prosecution process if, as appears to be the case, the courts fail to dispense
justice.

The lack of confidence in the judiciary separates Kenya's pogition from that of
Hong Kong and all other states where an independent commission against
comrption has been created and been successful.

In our view, this issue must be addressed before all others if any anti-comrption
strategy is to have a chance ofsuccess.
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That professionals were widely involved in corruption and had failed to regulate
themselves tltrough their professional bodies

Many of those interviewed made the point that comrption 
"ouid 

not occur if
professionals were not involved. The Kombo Committee Report found that
lawyers, engineers, valuers, suryeyors, architects, accountants and auditors were
all identified as being perpetrators or facilitators of corruption (see Annex 5 - p.

44).

This calls into question whether these groups are capable of and competent to
regulate themselves.

That the Goventmertt teos rtot doing enouglr to address.the problent

We were told, tirre and tirne again, that the prirnary failure to address the issue of
comrption was that of the Government. There was a very significant level of
scepticisni, outside Government Ministers, as to the Government's true intentions.
Many expressly stated that senior dovernment officials were themselves comrpt
and unless and until this issue was addressed there was little prospect of change.

We were expressly told that we were being used as a tool by the Govemment to
attempt to mislead the multilaterals into resuming funding because the
multilaterals would form the view that "something positive" was being done.

The multilaterals' position was that they were looking for positive acts rather than
words from the Kenyan Government or studies from external experts.

Most believed that the Constitutional Court ruling was the result of the executive
influencing the judiciay. This suggestion was denied by the Chief Justice.

That it would be acceptable for external expertise to become involved in helping
to address the problem providing that the parameters of the nature of the help
and the duration were clearly defined

There was a general acceptance that external expertise would be beneficial rn

seeking.to resolve the challenge now facing Kenya. Some of those interviewed,
including Govemment Ministers and Opposition Leaders, expressed the view that
it was critical to inject independence as well as expertise into any structure that
was intended to address the comrption issue.

The theme of independence was repeated by the majority of people we spoke to as

being a necessary ingredient to move any strategy forward. People from all
parties, and from all other constituencies we spoke to, said that, by introducing
external expertise, the Kenyan people would be more accepting of investigations,
prosecutions and trials than if they were being conducted by Kenyans.
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Tltttt something nceded lo hc done quickly to hring thc situutiott undar contol

There was a gcrrcral lccling that Kcnya rvas running out of'tinrc. A uunrtrcr ol'
attcnrpts had lrccrr nradc to addrcss tlrc issuc olcorruption. E,ach rvas pcrceivcd.
lor a varictv o['rcasorrs, to lravc nrct with lailurc. E,arch ncrv initiativc nrct wrth an

irrcrcasing lcvcl ol sccpticisnr. In our vror,. it is likcly thal u'rtlr cach lailurc.

llcoplc wcrc nlorc likcly to bccorttc corrupt tharr if-att cflcctrvc clclcrrcut was pu1

in placc. This vicu' is supportcd by thc ACPU stucly.

Peoplc fi'onr all constitucrrcics cxprcsscd tlrc vicw'that Kcnya coulcl not a['fbrcl

anothcr lailcrl attcrnpt to tlcal with thc ltroblcrtt.

The rtultilaterals and thc donor statcs arc clcarly runnirrg out ol'paticncc, as arc

the nrultinatiortals.

4.1.2 Irr Relutiort to lltc E-ristitrg Meusurcs utttl Me chutristtts .for Comhutirtg
Corntpliort

Tltc cotrstitutiottol cltttllcnge to, uttd dctuise oJ, thc KACA x'us scctt lt-1' ulmost
ever)'o,te irtterviewad us il ver)'significant set-ltuck in thc.fighl trgttirtst
corntpliou.

As prcviously statcd, urany cxprcsscd thc l'icrv that tlrc tlccrsiort oI thc

Constitutioital Courl was clirccted lry thc cxccutivc ratltcr than l'rcirrg basecl ott a

propet' irrtc'rprctatiorr of thc Constitutiorr. This rvas clcrriccl by tlrc Chicl'.lusticc.
All sar.v tlrc rulittg as a \fcry retrogradc stcp.

Within thc ACPU study 42"l, had heard ol'the Court's dccisiorr. OI these. 95'2,

said that. lbllorving thc ruling, corruptiorr will trenrendously irtcrcasc [recantsc
"tlrerc is no authority clirectly rcsponsitrlc for spearhcacling thc fight against

corruptrorr".

l00ul, of thosc irrtcrviewed rvithin the ACPU stucly respondcd lry saying that tlie
KACA necds to be independent for it to effectively fight corruption.

Therc wos littlc uilderstanding of wh1' lhe Attoruel' Gcnerul heul decided not to
appeal the decisiott otrd criticisrtt of him for taking tltis positiott

The lack of appeal was used to support the twin argumcrrts that therc was not
political rvill to address the corruption issue and that the executive. rather than the
judiciary. u'ere detennining the law.

There was no conlurent on,'and therefore acceptance oi the Attonrey General's
press statenrent following the CouI1 ruling tltat art appeal was not legally
pemissible (see Anne.r 4).
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Signijicant sccpticisnt was expressed by ttll ttotr-gotentnrcntul inlcrviewees us to

thc role antl effectivc,rass of the ACPU. Particular conccrtt wus expressed at

the fuct that the ACPU was fundamentally a "police unit" itt ttrt environment

where polica werc seen as fitttdamcntally corrupt

Tlrere was a substarrtial belief expresscd by thosc intervicu'ccl that thc police

rvithin Kerrya are luttclatnentally and systelttatically corl'upt.

2901, of those who admitted to havc paid a bribe within thc ACPU study said tltey

had paid a bribe to the Police.

Sonre of thclupior staff within the ACPU who rvere ttot llolicc officcrs exprcssecl

a collcern that their professional reputatiorrs rvould becot:tc clatrlagccl lrccause they

were working withirr a police urrit and. therefbre, tltey u'ottlcl be "tairtted" as

individuals.

Agairrst thfs background, and for reasons identified belorv. it is otrr vierv that tlre

nbpU must be enharrced if it is to be effective. Fttrtltertltot'e, it s'ill ltave

difficulty irr retaining the yourrg experts that it clearly recluires to discharge its

functiolr.

Concern wos expressecl as to tyhether the ACPLI tt'ould be cffectively strpported

by the Attornel, General's Oflice in prosecutirtg those ullcged to bc corrupt

Doubts were expressed by a large nurrrber of illtcrvic\\'cL-s ils to rr'ltetlter tlte

Attorney Geperai's Office would provide tlte legal strpport rcqtrircd tor the ACPLI

to be ef'fective. Many openly stated that if charges irtvolvcd sctrior politicians is

wor.rlcl be rrrrlikely tltat ihe case would bc allorved to progrcss by' thc Attontcy

General's Office.

The Attorrrey Gerreral stated that his Offlce would ttot tlo iul) thillg -rtltc-r lltatt

nrake decisiops according to the evidertce put lrefore it. Hc did. hou'eve'r. indicatc

tl-,:rt 5e had very liptited r".o,,."a, and that tltose resortrcc-s ltittl lirrlitctl crPcric'ttce'

He cited, for exarnple, the fact that orlly tltree proscctltors [rt-lortgirtg to tltc

Attorrrey General's office were located outsicle Nairobi.

We deal with this express concent belorv under the headirrg "Ptrliticisrtion"' '{t
this point we would sirlply collll,l]elrt that those $'lto expressctl thc collccrll \\ L'rc

unable to provide detaiis ancl our iudepeudeut research cstrrlvlishc'tl ll colltrilrv

positiorr to that being asserted.

We requested a lumber of statistics ll'onr tltc Attontcy Certcral's Ol'lrcc ttt rclatiott

to t6e nunrber of prosecutors. the nurntrcr ol'crirtrirtal casc-s lrrottgltt caclt vcar ittttl

sonre detail of case disposals. At the tinre of rrritirrg lltc rcport. tltcsc strttistics

were not available .lge io lack of courputcrisation tr ithill thc .\ttol'tlcv C'icttcral's

Office.
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Fundamental concerns were expressed as to the independence of the judiciary
and, in particular, whether the rule of law would be apptied in all cases broight
before the courts

We have already recorded the comments of some of the interviewees in retation to
this point above.

The Chief .lustice defended the position of the judiciary. His opening position was
that the courts would determinedly apply the rule of law in all cases. This meant
that they would not convict in cases where the evidence was insuffibient. He gave
examples of evidence being insufficient through poor investigation. He also said
that, irt solre cases where the evidence was available, the cases were badly
prosecuted. This meant it was not adduced before the court and if it was not put
before the court it could not be considered.

The Chief Justice stated that the Attorney General's Office is under-staffed and
therefore was forced to use police officers to prosecute serious cases. He also
criticised both the prosecution and the defence for repeatedly asking for
adjournments in cases. He said that he had given instructions to his staff that if
too many adjoumments were asked for by the prosecution the case should be
thrown out.

The Attomey General concurred that his Office was under-resourced

Finally, he blamed the prisons for not making prisoners available when cases were
set for trial.

We asked for statistics to support his propositions but these were not forthcoming
at the time of writing this report.

We have been told anecdotally that it takes between two to five years for criminal
cases to be disposed of by the courts. We have also been told that people can
spend up to eight years on remand in prison awaiting trial.

If these fignres are accwate, it is our view that there is a substantial risk that any
antiomrption initiative will be undermined. Prosecution, trial and, if.convictions
are secured, punishment, must ensue quickly after the initial investigation if the
public are to believe an effective deterrent is in place.

In addition to the integrity of the judiciary, the "process" issues must also be
addressed.

We suggested to the Chief Justice that one way of dealing with the issue was to
create an independent commission with appropriate investigatory powers, a
specialist team of prosecutors and special courts with special judges. Whitst the
Chief Justice accepted the need for the first two propositions, he rejected the
concept of special judges.
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Furthermore, he rejected the suggestion that there should be ring-fenced funding

for special courts. The basis for his argument was that funding for special judges

*orid creatd an "elite judiciary" which was not appropriate and that ring-fenced

funding for special cburts would, in some way, interfere with the application of
the rule of law. In particular, he seemed to suggest that if multilaterals provided

funding for special courts and expert judges this would inevitably lead to a

requirement on the courts to convict, irrespective of the state of the evidence' He

was alone in this proposition.

lltithout exceptiott the issue of "amnesty" was raised as a critical issue to be

resolved before matters could proceed.

Views on this highly emotive issue ranged considerably'

One politician made the point that "amnesty" was the wrong word because it

implied that conviction eiiher had been, or could be, obtained: this was not the

case and, in fact, the position was that a series of allegations were being made

without being tested in a court of law. Therefore, to start with, the premise of
amnesty was both legally and philosophically wrong'

Other politicians expressed the view that it was too difficult to look back because

,o -uny individuali had been involved in comrpt acts for so long. Therefore, it

was impossible to investigate all cases and by selecting individuals to prosecute

on. *u, open to the real .iiti.i.rn that the prosecution was "not fair", at best, and

"politically motivated", at worst.

Some went as far as to suggest that if selected prosecutions were brought it could

result in conflict and a breakdown of public order within Kenya.

Others expressed the view that it was right and proper that those who were

prosecutable should be prosecuted and that no amnesty should be considered.

Some expressed the view that there should be an amnesty subject to certain terms

and conditions. At one extreme, these were expressed to be the repayment of the

amounts originally obtained and all of the accrued interest thereon and, at the

other, that the person concerned should simply pay the tax on that which he

obtained comrptlY.

The ACpU study revealed that 650/o of the respondents did not believe that an

amnesty should be granted, while 3loh beheved that it should. But a significant

p".""ntug, of the 31% believed that amnesty should be conditional on repayment

of the benefit that accrued:

The Kombo committee Report deals with the issue of amnesty (see Annex 5 pp.

65-68) and rehearses some of the arguments identified above.
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The Kombo Cottrmittee Repoft reconrnrended an arrnesty lor prc 3l'r Decerrrber
I 972 cases because:

"This clute nturks the commencenrcnl
ecottotttic c'ritrte.s wltich urosc rlfte r
Cotnmtssicttt ".

of nrujor pructice.s ctf corntptiort und
tlte intplentcntutiott of' the Nrlegtvu

For offences that occurred after Decerrber r972 ir reconrrnends

"... lltul ull perpetrutors lhut oryn up tt'ithin otte t,eur und y,ho ugrec lo surrentler
corntpll.t'ttc'tlutred guitts, or to tlisclose their corrupt pt.u(.ticcs utrd tltcir
uccontplrces, be lrculetl lenientl.t, b.t' lhe KACA prot,itled rhq, pu.t, luxcs, dutics ttnd
ollter stctttrtor.t' leyies the1, nutl' hut'e tn,otded".

It is right to say that there were a number of issues that were not locused on by
tlrose with whonr we discussed this issue prior to our raising thenr.

The first issue was the paramount importance of the rule of law and, in particular,
the principle that rro individual should be convicted of a crinrinal offerrce, unless
sufficient adnrissible evidence was placed before a properly corlstituted court of
law that proved the individual's guilt beyond reasonable doubt.

Whilst people were accepting of the proposition, their acceptance did not
recognise the fact that Kenyan law only required books and records to be kept for
six years. It also did not recognise tlrat there were difficulties in obtaining records
from overseas jurisdictions and that, in rcspect oI older cases, witnesses may have
died. In slrort, there would be significant evidential difficulties in investigating
and prosecuting cases that were more than six years old.

Furthermoie, there was a lack of appreciation of the
investigate and prosecute cases.

resources required to

The Kombo Committee Report recommended that in cases alleging corruption the
KACA investigate and, if appropriate, prosecute the approximately 190 cases that
involved hundreds of individual defendants. Some of the cases involved many
billions of Kenyan Shillings.

To place tlris recommendation in context, since its inception in 1997 the KACA
and then the ACPU, have had approximately three operatiorral years in which to
investigate and propose for prosecution cases. In this period, 130 cases have been
or are being investigated and 31 prosecutions have been ini.tiated. That is,
approximately l0 prosecutions per year. With its current resource base, and
assuming that no further cases are identified as being worthy of investigation or
prosecution, it would take the ACPU between ten and twenty years to work
through the cases identified by The Kombo Committee Report as being worthy of
investi gation and prosecution.

Whilst these statistics are "crude" they do serve to make the point that, from a
purely logistical perspective, it is not tenable to require any new investigation or
prosecution unit to take on such a monumental task.
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There is learrring on this issue available frorn Hong Kong. 'fhe Independent

Comnrission Against Corruption was established in Hong Korrg in 1974. Its
original nrandate was to irrvestigate all corruption allegations irrespective of when

the alleged corruption took place. The primary target lor its activities was the

Hong Kong Police Force and other disciplined services where corruption had

reached tlte sanre level as is now apparent in Kenya.

Three years alter it started its work, the Hong Kong Police Force rioted and raided

the Independerrt Conrmission's Headquarters, attacking its officcrs and destroying

docunterrts. ln response, the British Govemnrent, faced with civil disorder and

threaterred irtvasiott by the Chinese Army, clranged its policy.

Essentially, it granted a limited amnesty which was conditional orr individuals not

conrr-nitting any further acts of corruption. If, however, they were suspected of a
new act of coruption their fomrer 'crimes' could be irrvestigated and prosecuted

as well.

Secondly, the British Government gave the Governor of Horrg Kong the power to

investigate past acts if the alleged crime was so heinous that it dernanded

irrvestigation. In the following 26 years only one such prosecutiotl was

autlrorised: this involved the construction of 29 public housing blocks with
defective ntaterial which put at risk many thousands of lives. The alleged

corruption dated back approximately 20 years and convictions were secured.

In Botswana no amnesty was granted but the level of corruption and the duration

over which it had been perpetrated was not comparable with Kenya'

We voice no view as to what policy tlre Kenyan Govenrment should adopt in

relation to this specific issue. We would simply advise that any solution must be

arrived at which supports the overriding obligation to ntaintain the rule of law and

which pays appl'opriate regard to the limited resources that Kenya has available.

In our respectful opinion, it would be entirely wrong to invite a new independent

commission against comrption to try and investigate past nratters in the absence of
sufficient resources. To do so would only lead to public perceptiort of failure and

a renewed lack of confidence.

Some Commonwealth nations are moving away from the exclusive reliance on

criminal prosecutions to recover "unjust enrichment" front suspected criminals.

At Annex 8 we attach a paper, entitled "The Recovery of Corrupt Benefits of
Crime", on this initiative for consideration. Such a device may produce an

acceptable compromise position but would have material resource irnplications

and involve establishing a separate body.
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Concern was expressed as to the form of the Anti Coruuption and Economic
Crimes Bill, in particutar, whether it would be an effective tool or simply a weak
piece of legislation

Everyone we interviewed expressed the hope that the Anti Comrption and
Economic Crimes Bill would be an effective piece of legislation providing the
new ACPU with appropriate powers.

It is worthy of report that the Government of Kenya applied for, and was provided
with, aid to supply a parliamentary draftsman to improve the drafting of this piece
of legislation. The individual concerned was interviewed. By the time the
reviewing team had been supplied with the parliamentary draftsman's work
product by the Attomey General, the Bill's title had changed to 'comrption
Control Bill 2002'. We have reviewed this piece of draft legislation and our
detailed observations are set out below.

4.1.3 In Relation to llhat May Be Required to Improve the Measures and
Mechanisms for Combating Conuption :

Every non-governmental intervie',vee, including the multilaterals and donor states,
stated that the critical issue in fighting.comrption within Kenya was the "political
will" to fight.

In this regard it is appropriate to point out that we entirely support the proposition
that leadership on this issue must come from the Government. We were
concerned however at the perception given by a number of people, including
professional bodies, that we interviewed, that the Govemment had sole
responsibility to address the issue.

This perception is reinforced by comments made in Chapter 8 of the ACPU study
(see Annex 7 - p.32). The section reads:

"There is a generall'tendencyfor Kenyans to surrender very easily and shy away
when it comes to mcitters of national concern and mostly those that do not have an
immediate and direct e/fect on them. This has resulted to a majority of people
relegating responsibility to participate in solving problems that may have arisen
from such situations to a second citizen while they take a wait and see position.
Principally, there is a probability that the court's ruling could have amplified this
scenario to the worst - the argument here being that (the) majority are already
discouraged when it comes to the fight against corruption and feel that the cause
has betrayed them and their hope is gone..... Focused Group Discussions gave a
very clear picture of the true feelings of Kenyans at the moment - a grim state of
cap i tu la t io n and des pondency "

It is our respectful view that if comrption is. to be effectively addressed within
Kenya the public must be educated to accept their responsibilities not to become
involved, either as victims or perpetrators, and they must assist the authorities in
fighting it.
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This rneans tlrey must repoft attempted corruption and be prepared to give
evidence.

Whilst leadership must come from the Government, political will must involve
everyone included in the body politic: this means every adult Kenyan citizen.

The level of the despondency reflected in the ACPU study statistics means that
there will need to be a substantive public education programme to reinforce the
public's obligations.

Assuming the necessary political will, the primary measures identitied for
combating corruption n)ere:

Corruption Driversa

o

Reform of the Ndegwa Commission Report 1972 which sanctioned civil servants

engaging in private business whilst holding office.

This was rightly identified by The Kombo Committee Report as a major factor tn
the escalation of comrption within Kenya. The ability of civil servants to have

business interests which place them in conflict, directly or indirectly, with their
official positions is entirely.untenable.

The institution of asset registers and a code of conduct for senior civil servants is

not, in our respectful view, a sufficient answer to this fundamental problem.

Whilst we recognise the real economic difficulties involved, it is our express

recommendation that the Kenyan Government reverses the decision of the 1972

Commission. Specifically, civil servants should not be permitted, directly or
indirectly, to have business interests. This will clearly take time to effect but must

be addressed.

In addition to this prohibition, we support the recommendation that asset

disclosure is made by ienior civil servants. We set out belori our observations on
the current proposals in this regard.

Abolition of the Harambee

The Harambee spirit is a traditional Kenyan value of mutual support that appears

to have been comrpted over time. Initially meant to be a way in which everyone

could provide additional financial support for public works such as schools and

hospitals, The Kombo Committee Report found that it:

"has been grossly misused and has led to tremendous wastage of funds in

unplanned and unsustainable proiects "

"Harambee has, moreover, been a source of bribery and extortion. It is used

unfairly to political advantage by both voters and those who. seek elected
positions " (see Annex 5 - p.69).
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Senior politicians, bankers and civil servants spoke of the extrenre pressure the\
conre under to sLrpport Harambee. They all indicated that thcir salaries did not
provide sufficient resources to make the level of payment that was expected b1'the
public. One irrdividual said he dealt with the problern by ensuring that his
secretary did not pass or1 Harambee requests to him. He could therefore alu'ay's
state, rvithout ly,ing, that he was 'not aware' of the request.

Others expressll, stated that receiving corrupt payments was seen by many as a
legitimate *'ay of nreeting demands for Harambee payruertts: in essence, an

unofficial tax redistributed for qood causes.

In relation to elected officers, the pressure to contribute was seen as being greater

than non-elected officers Some expressly indicated that contributions were seen

as a tool to ensure re-election.

Even if it rrere the case that all sums taken by politicians and others in order to
fund their Harambee obligations rvere, in fact, redistributed, this is a wholly
inappropriate uay of raisrng funds to discharge Government obligations.

We support the recommendations contained in The Konrbo Corrrmittee Report
(see Annex 5 - p.76) for the reform of the Harambee system for the reasons given.

Increasing public sector sularies speciJically in
machinery of justice

ureus connected to the

Everyone connected rvith the machinery ofjustice, from the ('hrcf Justice down to
police constables, complained about their salaries.

We asked for detailed statistics on this point and they were made available in
respect of both the judiciary and the Attorney General's Office, but unfortunately
not for the police service.

In relation to the judiciary, we understand that agreement has been reached to
raise the salaries of senior judicial officers and improve other terms and conditions
(see Annex 9). However, this agreement has not, as yet, been implemented. In
addition, the agreement does not touch on the 274 magistrates wlro dispense the
vast majority of justice within Kenya. Their salaries are very low and we
understand the position is about to be made worse by the replacement of housing
with a housing allowance which is insufficient to provide housing needs.

The Chief Justice expressly stated that he could not say this was a factor behind
comrption within the judicial process.

We are of the view that, inevitably, it is likely to be a material contributory factor.
Police officers are also incredibly badly paid. We were told than many officers in
Nairobi live within the shanty towns and cannot pay for basic education and
medical aid for their children. Given the level of discretion they hold this is

clearly an untenable position and, in the long term, must be addressed.
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Sirnilar observations regarding salary were made in relation to the civil service,

althor.rgh with less force.

ln relation to the Attorney General's staff, the salary levels are also low and

should be reviewed.

We appreciate that Kenya has limited financial resources. We would' however,

reconimend that financial priority be given to those engaged in the provision of all

elements of the criminal justice system'
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4.2 CORRUPTION CONTROL

4.2.1 Improvements lrt
Expenditure

Effective Systems And Controls On Governmental

This was raised by a number of individuals we spoke to. The Controller and
Auditor General, however, pointed to the fact the issue was not a lack of rules and
controls but rather the failure to comply with the rules and controls that were in
place at the highest level.

His report on. The Appropriation Accounts and Other Public Accounts for the
Year 1998199t provides a number of examples of failure by the Government and
Government Departntents to properly comply with accepted rules and standard
accounting policy.

For example in paragraph I he states:

"All issues from the Consoliclatecl Fttnd ugainst receipts in the Funcl were
authorisecl bv me as requirecl by Section t05(2)a of the Constitution of Ken.ya.
However, as stated elsewhere in this Report un amount of Kt100,000,000 due ctnd
receivable inlo lhe Consolidated Fund us dividends from the Central Bank of
Kenya was instead, on Treasury instructions, paid to the Nutionul Bank of Kenya
without Parliuntentury approval antl contrary to the Consilrutionul requirentent
that all revenues or other monies raisecl or receivecl for rhe purposes of ihe
Government of Kenya shall be paid into the consoridated Funcl".

We would make the obvious point that, if the Government is seen to be publicly
failing to comply with the Constitution and standard accounting policies, it will be
very difficult to persuade others that rules have any meaning.

It is our recommendation that, whilst there i5 always the opportunity to improve
systems and controls, effort should be concentrated on'compliance with the
existing rules rather than on the imposition of new bureaucratic stiuctures.

4.2.2 The Creation Of An Effective Deterrent To Control Abuse Of ,,Discretiort,,:

All of those interviewed expressly stated that the creation of an effective deterrent
went to the heart of the anti-comrption debate.

There was a general recognition of the fact that a significant proportion of the
Kenyan population were accepting of comrption and, if placed in a iosition where
they could profit by abusing discretion vested in them, they would.

Our review of complaints to the KACA and ACPU supported this view. These
have been scheduled and are produced atAnnex 10.

I The Report of The Controller and Auditor-Genera
Public Accounts and the Accounts of the Funds for

I together with the Appropriation Accounts, Other
the Year 1998199
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4.2.3

For those interviewed, the creation of an effective deterrent meant a fundamental

review of the investigation, trial and enforcement elements of the criminal justice

syst'em.

In particular, it meant the creation of an Independent Anti Comrption Body with

appropriate powers. Whilst the I(ACA was seen as a major improvement in the

thin existing machinery, concerns were expressed about the dismissal of the first

Director and police involvement at an operational level. Little confidence was

expressed by inyone we spoke to in relation to the Anti Corruption Police Unit.

The Capability To Have An Elfective Prosecution

I
The second issue that was raised was the role of the Attomey General's offrce and

the requirement for independent qualified prosecutors. The KACA sought to deal

with this through the integration of the prosecution role. As discussed previously,

this resulted in a successful constitutional challenge'

There was a clear theme from the majority of those interviewed that suggested a

lack of confidence in the transparency of decision making within the Attorney

General's Office and, in particular, a suggestion that senior politicians and civil

servants were not prosecuted because of who they may be politically connected to.

This was not supported by our research'

4.2.4 The Creation Of Economic Crime Courts

This was a recommendation of The Kombo Committee Report and was generally

supported by all those we spoke to. We understand that this has been initiated by

th; Chief Justice and two such Courts have been established in Mombassa.

We doubt, because of questions conceming the integrity of the judiciary, that the

creation of special courts is an adequate response in and of itself'

4.2.5 An Anti Corruption Education Programme

Again, it was generally stated that there was a need for an effective anti comrption

education Programme'
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4.3 THE APPROPRIATENESS OF EXISTING PLANNED APPROACHES

Our second temr of reference required TRAG to:

"lssess lhc uppropriutencss ctf c.ristittg plurtttctl upprotrchc.\, pt'ogrutltmes und
ttclivitie.s fo, cnJbrcemcnl, publrc utturcttess/sensrltsuticttt unrl corruptiott
pret,ettliott, dcsignul lo promotc good govct.nuncc.

In order to fulfil this requirement, and because of its central role itr delivering the
Kenyan Governnrelrt's anti-corruption initiative, we conducted a prelintinary
review of thc work of the ACPU.

ln addition, we interviewed tltose involved in, and lonrred views on. the elernents
of the critnittal justice systenr tlrat supports its work, rranrely tlte courts alrd the
prison service.

Our detailed findings are set below

Our general observations of "the appropriateness of existing planned approaclres,
progranlnles and activities for enforcenlent, public awarcness/sensitisation apd
corruption prevention, designed to prontote good goventance" are as lollows:

It is otrr respectful view tlrat in order to be effective the current Kenyarr
Govenrrrrerrt approach to corrrbating corruption ntust corrsider:

a) The prirlary corruption drivers identifled above

b) That there nrust be a realistic appreciation of how nruch effort will be
required to cllrrrge what has beconre a rnajor endemic issue. Short time-
lines with vcry linrited resource support are entirely unrealistic.

c) The problem is of a magnitude that significant policy decisions need to be
nrade.

In particular we believe:

a) The Ndegwa Commission's findings need to be reversed

b) The Haratnbee systenr needs to be fundamentally reforirrecl in accordance
with The Kombo Committee Report's recommendations

c) There, is a requirement for a fully independent commission against
corruption which is adequately resourced with appropriate technical skill
and financial support.

d) There is a need for a specialist prosecution unit which is adequately
resourced and whose decisions are transparent

,l
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s)

e) There is a need for special courts resourced with judges with the

appropriate background and experience. There may also be the need for a
special appellate court structure

There is a need to reform the custody arrangements of those charged with
economic crime and corruption offences

There is a need for a proper educatiort and prevetrtion programme

h) The Govemment, Govemment departments and parastatals rnust all start to

contply with the systems and controls that are in place to control their

expenditure

We doubt whether the Kenyan Govemment has sufficierrt resources to create and

execute an effectiv,; .;r"ategr, *g:iirst corruption. Material long-term financial

support is therciore -,rcessary from tlie multilaterals and donor states.

In rclation r;r the ACPU we have the followitrg observations:

a)

b)

c)

Its leadership must understand its nlandate and be fr.rlly capable of giving

effect to it;

The leadership must be well versed in tlre three pronged approach to

mitigating corruption and the relationships between each element of the

approach;

The ACPU must gain the public's acceptance that it is an appropriate tool

to give effect to its policy given that it is a "police unit".

This justification for these recommendations is generally set out in our findings rn

Section 1 of this report and based on olrr analysis of tl-re ACPU and courts'

structure in Section 2.
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4.4 POLITICISATION

It is inevitable that the issue of comrption, and how to resolve it, has become
highly politicised within Kenya. It is our view that politics, rather than considered
debate, has irifluenced many of the arguments that have been advanced on
important issues.

This has included a deliberate lack of willingness to accept facts where they do
not support political arluments. One exampli of this position is in respect oi the
stated perception that the Attorney General's Office will not support prosecutions
of high-ranking ppliticians and civil servants.

In order to test this allegation we sought specifics from those interviewed who
made this allegation. They were unable to substantiate the claim with examples.

In its first annual report the KACA stated, in respect of this specific issue, that:

"no problems have been experienced in this regard" (see Annex l3 - p. zl)

Finally, we have reviewed the list of prosecutions actually being pursued by the
Attorney General's Office. These include:

. a current Cabinet Minister,
o three former Permanent Secretaries, and
o a number of District Commissioners

we produce at Annex /1 a list of those being prosecuted by the Attorney
General's office, either as a result of investigation bythe KACA, or the ACpu.

In short, the evidence does not support the allegation of political interference.

It is our respectful view that Kenya stands the greatest prospect of moving
forward in its fight against comrption if the issue ian be depoliticised. As we
have reported elsewhere, as a result of our discussions, we do Lelieve that there is
a real opportunity to achieve a broad based consensus.
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4.5 THE ACPU _ AN OVERVIEW

During August 2000, the Kenya Government, by virtue of the Constitutional
Amendment Bill, sought to entrench the Kenya Anti Comrption Authority
(hereinafter referred to as "KACA") within the Constitution. The proposed

Constitutional Amendment Bill failed with the result that the KACA was declared
unconstitutional by a Constitutional Court on22"d December 2000.

Following this reversal His Excellency The President of the Republic of Kenya
ordered the formation of an anti-comrption unit within the Police Force, the

ACPU. This unit is headed by a Deputy Commissioner of Police and commenced
its operations on l3tl'september 2001 from the Unit's base at Integrity Centre, PO

Box 61130, Nairobi, Kenya.

Within a few weeks of its inception in November 2001 the Unit produced a

Strategic Plan to cover the period January 2002 to December 2004 stating its aims
as follows:

4.5.1 Purpose

The purpose of setting up the ACPU is to ensure that

a) the Government's commitment to achieving zero tolerance for comrption
is fully implemented in all its aspects and

the work began by the KACA in investigations, public education,.research

and preventive services continues.
b)

4.5.2 Mandate

The mandate of the ACPU is to:

a)

b)

c)

d)
e)

investigate comrption and comrption related cases and take necessary

steps as prescribed by law
take necessary measures for prevention of comrption in the public and

private sectors
advise the Government, parastatal organisations and other public bodies on
ways and means of preventing corruption
create public awareness on the effects of comrption and

enlist and facilitate participation of members of the public in fighting
comlption

The strategic plan was, in substance, a simple re-labelling of the plan produced by
the KACA.

It is generally accepted that for an anti-comrption unit and initiative to be

effective it must have the following attributes:

a). political leadership and support which must come from the President's

Office and have wholehearted Government support;
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b) public support and participation, including representation on advisory
commrttees;

c) operational independence;

d) must apply the "three pronged" attack strategy on corruption of
investigation, prevention and education;

e) there rnust be effective legislation providing adequate powers to the
authority to undertake its task and enable it to operate impartially;

f) the Unit must have adequate financial, human and other resources.

In addition, the ACPU must be supported by an independent judiciary.

Any deviation from these principles will materially adversely affect any initiative
taken and will undoubtedly incur adverse public reaction.

We have reviewed several aspects of the work of the ACPU since its inception on
l3tr' September 2001 and also the previous work of the KACA. we have also
spent a considerable amount of time talking to the younger element within the
ACPU, particularly those who joined the KACA from the private sector.

We are of the view that

a) There is the need for understanding at the most senior levels of tl-re

organisation of its mandate. Many very serious allegations of com-rption
are refened out in some instances to be investigated by the very
organisations alleged to be corrupt (see for example Annex l0 - ZOOI
Intsum - cases 17,21, 36,37, 46, 49, 52, 63, 67, 69,85,92, 100, I 12, l13,
114, 122, 127, 138, 143, 145, 146, 149,151, 166). ln others, where the
ACPU clearly has a mandate, it appears that senior officers do not
recognise the fact (see Annex !0 - 2001 Intsum - cases 75,82,104, 105,
106, I 16, 125, 131, 1 32, 149, 162, 171).

b) There is a need for transparency and urgency in assessing a complaint on
arrival within the Unit and rnoving it to investigation status. For example,
conrplaints dated as farback as October 1999 are still not yet allocated for
investigation. The Unit was unable to indicate how many cases it still had
to review.

c) There is a need for better direction in co-ordinating the three departments
to a corrrmon aim. Indeed, the Prevention and Education Departments are
not privy to, or party to, assessing cornplaints on'arrival to the Unit. Such
an involvement would allow them to formulate policy in respect of
problenr areas.
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s)

d)

e)

h)

i)

i)

The contmitment to achieving zero tolerance must be evident' We

rer ieu ed a considerable number of cases which manifestly should have

been acceptecl as pursuable investigations within the Unit but were sent out

to Proviricial Criminal Investigation Officers or other investigative

authorittes to deal (see Attnex l0).

Corruption prevention is an integral part of good management and to

achreie this ideal prevention officers provide a service to identify and

nrinimrsc corruption opportunities. The emphasis for the Prevention

Department is to asstst ancl help and not to investigate and browbeat' Two

recent rncidents demonstrate lhat thc Prcvention Sectiorr within the Unit is

acloptrng an incorrect phrlosophical approach'

When travelling arouncl Nairobr thcre was not onc srnglc visual sign that

an anti-corruption campaign had been initiated'

The throughput of cases to the Attorncy Ccncral's Ofllcc is very low'

Since the inception of the KACA thc twenty onc cascs havc been, or are in

the process oi b.ing, prosecutccl (see at Annex t 2 tltc DCEC figures lrorn

Botswana with appio*irnut.ly the same level of stal'l). Little progress has

been made by the KACA or the ACPU. This is cvidcnt lrorl thc statistics

produced by the KACA in its first annual rcport whicft bears 4 strikilg

resemblance to statistics provided to us by the ACPU (scc Annex l3).

We requested sight of these twenty one cases for review purposes but were

only suppliea wittr two files. These demonstrated a lack of supervision'

The acceptance level of cases for investigation by ACPU is exceptiopally

low.

The purported supervision of ACPU investigative staff is excessive whilst

actual supervision is ineffectual. We were informed that the senior

ipvestigative rank is Chief Inspector; this provides an i6vestigative

,".or.J. of 50 officers within the AGPU. Above chief Inspector rank are

supervisory officers and lawyer crime readers. This totalled l4 staff. (See

lisi of peisonnel at Annex l4). We were told that tlre same level of

superuiiion applied during the KACA era. We established, from our

discussions with the junior officers, that their workload is approximately

thr'ee cases per person. In Botswana individuals carried nine cases per

person with a better throughput to prosecution status resulting in an 85%

conviction rate (see Annex l2).
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k) There is not one female investigator ip the Unit. At the commencement of
the Unit on 13"' September 2001 there were two female investigators but
both have been removed: one has been made a Crime Reader and one has
been sent to Crime Intelligence.

The demonstrable lack of experience, knowledge and training is a critical
deficiency in the ACPU and its predecessor, the KACA. As both Units were
responsible for development and execution of strategy, by definition, both will be
materially adversely affected unless the skill and experience requireil can be
obtained from elsewhere.

Prior to leaving Nairobi ol 4tn February 2002 we had a very lengthy meeting with
the Head of the ACpu, Deputy commissioner Slim, und irro-.-Ld him Jf ou.
views respecting these issues. He did not take exception to the points iaised,
merely stating that the Unit was formed only recently and that it took time to
gather momentum and he rqferred, in passing, to the caseload taken over from the
KACA.

He did, however, disagree with two issues: i) he considered that female
investigators could create trouble in the Unit and ii) he quite strongly resented the
assertion that the level of crime, or the rank of the person involvid, required a
senior rank,to head the investigation.

For example, we informed Mr Slim that one of our consultants had personally
headed the investigations in Botswana or Hong Kong when the suspeci had been
of Cabinet rank. We argued that it was both a presentational and leadership issue
for the Authority to draw on the status of senior rank when a person of very senior
political or Government rank was involved as a suspect. ue oid not agree.

On the basis of our research it is our recommendation that the Unit be recreated
with, in the first instance, non-local police resources and appropriate levels of
external expertise.

To recieate the Authority, the focus of direct recruitment should be held at two
levels. The first is to engage qualified, mature and well motivated citizens of both
genders, either direct from University or from among those who possess slightly
less academjc qualifications, but who, nevertheless, have drive, aptitude and
determination, perhaps coupled with some experience of industry or business,
since completing formal education. The second is to engage experienced,
independent external advisors.

We are confident that this untainted level of recruitment, properly trained and
resourced, and given experienced leadership, would, in a given space of time,
defeat and turn around the problem of comrption and economic crime within
Kenyan society.
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4.6

4.6.1

PREVENTION. PRXSENT ACTIVITIES OF THE ACPU PREVENTIVE
SERVICES DEPARTMENT

StaJftng

The Head of Preventive Services was recruited to the Kenya Anti-Comrptioh
Authority in April 2000. When he was appointed there were no other staff in the

Unit. A further five officers joined the Department in May. Subsequent to the

disbandment of KACA, the new Preventive Services Department commenced

operation in October 2001 as part of the new ACPU. The Department currently

has an actual establishment of 14 officers, with authorised posts for a further four
staff. Several of these members of staff had previously been employed in the

KACA.

Although the existing staff are generally very well qualified: engineers,

accountants, auditors, tax inspectors, etc., none of them has any practical

experience in the prevention of white collar crime. The Head of the Unit ahd

some other officers spent some time on attachment in Hong Kong, New South

Wales, South Africa and Singapore, gathering information relating to systems for

the prevention of comrPtion.

We were told that the Department has a relatively young workforce, as more

senior individuals did not find the prospect of employment with the ACPU very

attractive because of a perceived danger to themselves and their families.

Recruitment of staff presents a problem as all staff are recruited centrally by

Government. The ACPU is then presented with a list of preferred candidates'

The ACPU is therefore unable to recruit exactly the resources it believes it
requires. All candidates are vetted by the National Intelligence Security Agency.

All new officers are employed on a volunteer basis from within the rest of the

civil service. No recruitment is allowed from the private sector.

The Preventive Services Unit has drafted a Code of Conduct for all ACPU

officers. It is considered necessary for this to be finalised and implemented at the

earliest opportunity

It is our view that recruitment for this specialised unit be totally divorced from the

normal civil service recruitment programme. With the s€tting up of an entirely

independent unit the Organisation should be able to determine its own recruitment

poliiy with the authority to engage specialist staff and also to terminate those staff

that are not performing to the required standards.
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4.6.2 Assigrtmertt Work - The Stated Policy

Corruption prevention assignments are undertaken either as fomal examinations
or as risk assessrlent studies; the fomrer being much more comprehensive thal the
Iatter. Assignnrents are initiated either by invitation fi'om the organisatiorr
cottcerned, or at tlte irritiative of the Corruption Prevention Departnrent, with
subjects selected frorn their priority list. Areas for exarnination are prioritised
using material fi'om reports in the press and reports frorl the public alleging
corruptiou.

The tinring of assignnrents is detemrined by the availability of staff. Approval of
the Director is obtained before detailed preparations are made.

An official rtotice is sent to the head of organisation concemed advisiug him of the
assignrnent. Normally the Director sigr.rs this notice.

With input fi'onr tlte cliettt, a work plarr is devised and a budget calculated. T[is
work plan cotttains tlte tenrrs of reference, scope and details of the nrethodology to
be used.

All nrerubers of the Comuption Prevention Team are briefed and the head of the
clicnt orgartisation sent arl official notification of comnlencement of the
assignnrcrit.

The rnedia nray also be advised of the conlmencement of the assignnrent.

Corruption prel'ctttion assignrrrent reports are drafted by the assignment team,
rclcrrcd to tlre Hcad of Prevention Services and approved by the Director. They
are subtnittcd to client organisations and detailed reconrmendations are discussed
attd agrced. Copies are sent to the Head of the Civil Service for infomration. A
Linrctable for inrplementation of recommendations is agreed with the client.
Subsequent clrecks are made on the implementation of recommendations, which
rnay be nrodified if extenuating circumstances exist.

4.6.3 Assigrtmertt ll/ork - The Practice

A review of five assignments, carried out by the Corruption Prevention
Department, was conducted and the findings are below.

4.6.4 Mirtistry of Education, Science and Technology

This assignment report examines the processes for application and allocation of
Bursary Funds; Official Overseas Travel; Admissions to Primary Teachers'
Colleges and Admissions to Secondary Schools. The report clearly identifies
widespread abuse of the system by officials and public officers to the extent that
the underprivileged and deserving applicants are being depriv'ed. It also illustrates
that significant financial resources are being misappropriated. A complete lack of
specified procedures and a total lack of supervision and accountability facilitate
the situation.
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4.6.5 Teachers' Service Commissiott

This report covers the subjects of "Transfer of Teachers" "Teachers' Promotion"
"Payrnent of Salaries" and "Budgetary Cotrtrol". The reporl clearly identifies that

tlrere are no well-defined procedures or specific policy relating to ntost of these

cluties. Ad hoc rnethods of operation are used and discretion is widely exercised

by staff. Boards' of Governors often comprise poorly educated people and the
"rubber stanrp" method of approval for staff decisions ts used. Teachers are often

promoted through political influence, sontetimes when vacaucies do not exist.

The processes of interdiction are Lrnnecessarily long and result in huge amounts of
ntoney being paid to teachers for no retum. Disciplinary. procedures involve a

wide use of discretion and funds used for the payment of witrresses are abused.

The payment of salaries is carried out at tlie discretion ofjunior members of staff.

Tfiere is no clearly defined system in use, which results in many cases of non-

payment, over payment and duplication of payrrent. There is no reconciliation of
cash paynrents and unpaid monies are often diverted for other use when they

should be reirnbursed to govemment. Long delays in the whole systenr of
paymerrt are conducive to the performance of corrupt acts by staff'

4.6.6 Kisumu Municipal Couttcil

4.6.7

A brief "Risk Assessmert" of the operation of tlre Council found that overtime
payrnents were excessivi; water revenue collection was being abused; no external

audit had been carried out for over four years. Outstanding imprest payments

exceeded 20 million Ksh. The Council issues IOUs to suppliers and staff because

it cannot nreet its financial obligations. The whole systenl of procurement, used

by the Council, is flawed and abused. There is no effective administration of
contracts and contracts are let without funds being budgeted for. The income

from the sharing of facilities at Health Centres is misappropriated and in general

ttre Maffi?nent Practices used by the Council are extremely poor.

I

$outlt Nyanz,a Sugar Co'mpany Limited

This Risk Assessment Report attempts to ascertain why payrnents of accounts and

salaries are delayed and also check on reports that some rnanagerial staff are

engaged in unethical practices. This study was undertaken at the request of the

General Manager of the company.

Thbre were sonle observations made which were relevant to contmercial decisions

and not to a colruption prevention exercise.

Another observation reported "lt was apparent that there exists a cartel (involving
the police, lawyers and insurance staff) colluding with cornpany employees to

defraud the company of money and property and frustrate its programmes and

activities". This type of statement is inflammatory and although does not mention

specific persons, could be the cause of legal action. Should malpractices be

discovered during the course of such a study and there is reason to believe that

offences can be substantiated, the case should be reported to the investigative arrn

of the organisation to deal with and should not be mentioned in a prevention

report.
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Other findings included: conflicts of interest, nepotism, irregular award of
contract, payment to "ghost workers", poor legal support and misappropriation of
funds. Recommendations were made to deal with these dehcienci6s.

4.6.8 Kenya Veterinary Vaccines Production

This study, carried out in June and July 2001, was in response to a number of
complaints from farmers and other members of the public. Complaints centred on
malpractices. in procurement; abuse of financial procedures and irregularities in
the marketing of vaccines.

The report commenced its findings with a vitriolic attack on the previous Board of
Directors and made many very strong statements about the former Managing
Director, alleging incompetence, abuse of office and other deficiencies. The
statements were not substantiated and many of them alleged criminal activities.
No recommendations were made to take remedial or corrective action in respect of
the "issues" identified. However, recommendations were made to the current
Board and Managing Director. These comments were based on their
predecessors' performance and could be construed as insulting to the incoming
post-holders. An appraisal was carried out on key members bf staff.
Recommendations were made to remove/transfer/replace some staff. These'
matters were outside of the remit of comrption prevention assignments and should
not have been reviewed. Stores procedures were reviewed and some good
recommendations made. The most significant area of the study related to the
inspection of financial procedures. These were found to be inadequate and, as a
result, several anomalies were found. Other subjects included auditing, budget
control, cash handling, imprest management, overtime working, marketing,
computer systems, record management of physical assets, engineering department,
production department, quality assurance department and research and
development department.

The fact-finding aspect of the assignment was carried out in nine working days. It
is our considered opinion that it is not possible for this study to be carried out
properly in such a short time. Superficial findings based. on insubstantial
allegations are fraught with danger and, if disproved, could be very detrimental to
the credibility of all future work done by the department.

4.6.9 Pensions Department

This study was conducted in response to many complaints with regard to the
processing and payment of pensions. The Pensions Department is responsible for
the payment of pensions to all retired public officers.

Interviews were held with public officers of all ranks who are involved in the
payment of pensions. KACA staff also posed as pensioners to elicit opinions from
real pensioners.
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Reported findings included the fact that the Pensions Department has no written

guid.lin., for 1ne payment process. In the absence of a checklist of

Iocumentation requirea-and the use of ad hoc procedures to deal with claims, it

was established that the system had been abused and documents used twice to

duplicate claims and also to create files for "ghost pensioners"'

Recommendations were made to prevent further abuses of the system and improve

supervision at all stages of prociss. An examination'of the physical process of

payment to pensioners by district offices revealed that widespread abuse of

p.r.ion.rr' money was taking place. In one district a sum of nearly 390,000 KSh

f.o- the pensionlrs fund had been used for other purposes. This meant that

pensioners wanting to draw their pensions might not have been accommodated'

bn." the physical processes for claims have been completed all relevant

documents iequire stoiage. This is not being done and documents are removed for

illicit purposes.

4.6.10

4.6.1I

Other llork

In addition to the above assignments, other studies were commenced just ptior to'

or during the course of, our visit.

The Operation of the Tralftc Police Department

This assignment was undertaken on the initiative of the Head of the Preventive

Services Unit.

As stated previously, the timing of assignments is determined by the availability

of staff and the apiroval of the Director is obtained before detailed preparations

are made. In the case of this assignment, initial approval was sought on or about

the day we commenced our visit, on 14'l' January 2002, although it was stated that

this assignment was scheduled and had nothing to do with our presence'

An official notice was sent to the Head of Traffic Police advising him of the

assignment. Normally, the Director signs this advice but, in this instance' due to

rank structure, the Head of CID signed it.

With input from the Traffic Police, a work plan was devised and a budget

calculated. This work plan contained the terms of reference, scope and details of

the methodologY to be used.

All members of the Comrption Prevention team were briefed and the Head of the

Traffic police sent an offiCial notification of cornmencement of the assignment'

The Head of Prevention Services decided to notify the press of the assignment and

invited them to attend the start. The Public Relations officer made the necessary

contacts. The reason gtven for this move was, "We have to remind the public that

we are here". It was also said that the Director is keen on this sort of publicity

As a result of the Press being in attendance at the launch of the assignmenl,

coniiderable coverage was glven in the newspapers the following day' This gave

the impression that the police traffic units are totally comrpt and that an rntense

investigation was being launched. It also gave warning to any wrongdoers that

they needed to be careful for the duration of the studY. This is not the way an
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assigl1nlel'lt shotrld be carried out. Corruption prevention studies should be
cottdLrcted u'itlt tlte objective of being corrstructive and helpful. Clierrts will be
deterTed froln approaching the Corluptiorr Prevention Unit asking flor assistarrce if
tiris type o1'activity is to continue. In the cvent that there are grounds to sLlspect
tltat cotruption is taking place, then an investigation should be carried out to
ascertain the lacts alrd, if allegatiotrs are substantiated, prosecutions nrust follow.

The sttrdy was carricd out by a teanr fronr the Preventive Sectiorr who visitecl
clifferent parts of tlte country checking on police activities at checkpoipts apcl
other vettucs. At tirncs, staff coverlly posed as passengers on public service
vchic les.

Tlre resLrlts of tlre assignrrrent are not yet available

4.6.12 Border Control Points

The Head of Preventive Services also initiated an exercise to test the integrity of
Border Control Points. Using an official, but unmarked, car the team deliberately
set out to cross the border into Tanzania without the required documentation.
Wherl questiorred by border control officials, the teanr admitted that they did pot
have tl-re proper documentation but using their "powers of persuasion" nranaged to
get through. After a short stop in Tanzania the team retumed througlr tfte same
border coutrol and this time revealed their identities. The effect of this was to
terrorise the officials who had allowed thenr through the border.

Any atternpt by ACPU staff to persuade other public officers to act unetfiically or
to cotnnrit offences run entirely contrary to the position that the ACPU should be
taking.

4.6.13 Award of Contracts

It lras been widely reported in the media that four procurentent contracts awarded
by the Ministry of Health have been cancelled due to ACPU involvement. As this
situation has not resulted in an investigation and prosecution of the officials
involved, it clearly indicates that the cancellation was due to some administrative
irregularity. This is the type of situation that the ACPU Preve:rtive Services Unit
is mandated to prevent. Had the Unit been proactive in its action and overseep t5e
contract award process, this situation would have been avoided and the reputation
of the ACPU enhanced. As it is, the resulting action will, in our view, cause
resentment and undermine the credibility of the Unit. Future contact witft
Ministry officials involved is likely to be untenable.
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4.6.14 General Cortrments on Reports

Corruption Risk Assessntent Reports have linrited use. Due to tlte very sltorl time

tal<en to corrduct these assignnrents (two to three days) they are of necessity
gndetailed. Tlrcy cover some rnajor areas of concerrr but the review is strperficial.

Although sorne rrrput could be said to be "better thatr nothing" tlris could lead to

contplaccncy in areas not covered. Also if reports arefottnd to lre flawed then the

LInit's credibility is undernrined.

Mapy statelnerrts are rnade in the reports reviewed alleging lllally lomrs of
prisconcluct ancl soutc illegal practices. However, the accttsatiorrs afe tlot

supportecl wrth reported factual evidence. All ol the reports reviewed have

icleltificcl gross abuse of the systerns under review but in tro instatrce has any

rclcrral bcen rladc to the invcstigation arnt of the ACPU lor follow up. This tnay

give the impression that ACPU condoncs such practices. lt nlust ire an autonratic

ltloccclure aclopted by the preverrtion services that the discovery of nialpractice is

inrnrcdiately rclcrred lor ftrll investigation.

T5c issuancc o1'reports to anyone otlter than tlte client, without tlreir penrrissiott,

shoultl ce.ase lbrthwith. This is a severe breach of confiderttiality. It also indicates

a lack of confidence, by the ACPU, irr it being able to negotiate and secure

clrarrgcs to clcal with identified corruption opportunities. This action also acts as a

dcterrerrt to potcntial clicrrts frorn seeking assistattce frottt the ACPU knowing that

il-t5cy {o so thcn any cleficierrcics purportedly identtfied will be ptrblicised.

Suuttnury

T5c proper use olCorruption Preventiorr assignnrents is an established.part of the

clfcctivc fight against conuption. It is cssential that the methodology used is

carelully planncd arrd that all reported facts can be substantlated by eviderrce. The

Corlrption Prevention unit is arr integral part of the ACPU, but the Unit's staff

nrust rccognise the lroundaries of their responsibilities and not overlap into the

i6vestigation ficlcl. The current staff of the Corruption Preverltion Departureut are

keerr to do rvell and they are suitably qualified for the job but they lack experietrce

alcl professional guidance, which is necessary if the r"rnit is to be effective. It is
erppreciated that, whetr setting up the organisation, every efforl was made to

appoint the ntost appropriate staff, but when introducing atr entirely new concept

it is esseltial that the leadership be suitably experierrced and qualified to motivate

and trairt staff and direct strategy.

We would also contnrent that there was no apparent over acting strategy that was

being executed by the Prevetttive Services Unit.

4.6.1 5
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A DRAFT PROPOSAL FOR FORMATION OF CORRUPTION
PREVENTION COMMITTEES

This draft paper, produced in January 2002, seeks to institute comrption
Prevention Committees in all Ministries, Provinces and Districts. The terms of
reference include creating public awareness, promoting integrity and coordinating
Comrption Prevention efforts in their areas of jurisdiction. It also requires the
Committees to "uncover comrpt practices and advise ACPU of comrpt activities
in their area".

The constituents of these Committees comprise Permanent Secretaries, Provincial
and District Commissioners and prominent members of public and private
organisations. Apart from the Comrption Prevention functions of devising codes
of ethics and promoting Comrption Prevention recommended procedures.there is
a suggestion that each Committee set up an organisation for receiving reports of
comrption.

The functions specified are a direct responsibility of Comrption Prevention
Department and the suggestion that individuals outside the ACPU should receive
comrption reports is fraught with danger. In fact it creates one of the most
significant comrptiori opportunities possible- The more hands that a report passes
through the greater opportunity there is to "lose" the report or for the information
contained'in the report to be used for elicit purposes. The ACPU is required by
law to receive reports of suspected 'comrption and it should provide the
mechanism to do so directly.

There is also a proposal that District Committees should provide 2 staff on l0
hour shifts to man the hotline. This shbuld not be proceeded with for the reasons
stated above. The ACPU urgently needs to provide facilities for countrywide
reporting of comrption, to enable informants to communicate directly with the
unit, at the same time maintaining total confidentiality.

4.7
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4.8.2

4.8.3

4.8 THE PUBLIC EDUCATION GROUP

4.8.1 Statutory Duties

The legal requirements of the Public Education Group are:

"To educate the public on the dangers of coruuption and to enlist andfoster
public support in combating coruuption."

\l/ork of the Public Education Group - The Policy

The Public Education Group should be mandated to educate the govemment, the

private sector and the general public on the evils.of comrption and to enlist their

iupport in the fight against it. The Group should organise seminars and meetings

to do this. The effects of comrption on the National economy and on the

livelihood of individual citizens can be explained. All persons are advised of their

duties and responsibilities under the law and ways in which comrpt practices tnay

be reported to the Authority. In conjunction with the Ministry of Education

regular anti comrption talks should be included in school curricula.

private and public sector organisations are advised on devising codes of ethics and

codes of conduct.

The work of the Anti Com.rption Agency is publicised though media campaigns,

during which the assistance in fighting comrption is sought from the general

public.

participation in Exhibitions, Trade Fairs and other public gatherings will facilitate

the enhancement of public relations with the citizens of Kenya.

All aspects of ethical behaviour are to be encouraged from all departments of
public and private sector organisations'

present Activities of the ACPU Research and Education Department - The Plan

The Research and Education Department has a staff of 10. One of their initial

tasks was to devise and conduct a survey to obtain the level of awareness of the

public in relation to comrption and the work of the KACA (now the ACPU). An

anllysis of findings was made and a report issued.

There are currently six Education programmes running in different organisations.

ACpU staff are of the opinion that the country is too big for a comprehensive

infrastructure. The Department proposes to hold a national symposium of
stakeholders to launch a plan for the setting up of steering committees in each

organisation and the steering committee would be responsible for identifying its

own problems and facilitating a Comrption Prevention programme. The ACPU

would remain a reference Point and be available for consultation. It is planned to

divest the responsibility of the ACPU to other organisations. The Director of
Personnel Management will be consulted in the setting up of this programme,

which is expected to be launched on 20th March 2002. The title of the programme

will be "Restoring Integrity in the Public Sector". Training courses are being
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planlred to give to facilitators, fronr various Ministries, to assist in passipg the apti
corruption nlessage to as nrany civil scrvants as possible o,.rd to.i.,.ourng"
individtral orgartisations to devise their orvrr Coruuption Preveltiorr rneasures.
Cirrrerrtly 24 facilitators, in three teanrs, have been trained and Mi,istries rvill
identify further persorrnel until over 960 staff are trained. Eaclr persorr rvill be
given specific areas ol responsibility. The ACPU will sct up liaison officers for
cach Ministry and they will assist in setting up specific guiclelines lor cacS
Ministry. Client otganisations will be encouraged to set up tlieir own Corruptiop
Prcvelttiott conlmittees and conduct workshops and senriuars. Each progr-u,.,1,rra
rrrust be desigrred to be sustainable and easy to irlplenrent.

It is proposed to set up a committee of stakeholders for schools and the corrnrittee
rvill introduce nrodules, to be inserted into the school cuniculunt, to introduce
ethical and troral values to the students. The contrnittee would also be
etrcouraged to evaluate and renrove hanlful nraterial from teaching. Schools will
be encouraged to set up anti corruption debates.

The ACPU will create active liaison witlr schools and initiate conrpetitions for
which prizes will bc provided. There will be poenr, and sorrg conrpetitiops.
Dranra presetttations, with scripts written on arrti corruption th"n1"!, will tre
produced. The ACPU will assist with thesc.

Other activities involving the ACPU staff include private sector progranrrrres for
fighting comuptiolt and fonrtulating a code of cthics for use by tlrern. The thenres
to be adopted are "lt is tinre to do sonrething" and "Forget the past - staft now".

It is planncd to develop an Ethics Centre this year. lt is hoped that t5is can be
donc in partnership with other organisations that will contribute financially toward
thc rtttttlittg costs. A policy needs to be promulgated regarding the acceptalrce of
"donations" by the ACPU.

Workshops will be set up and panels convened to resolve concerns and conflicts
with codes of ethics. Local custom dictates that the acceptance of gifts is ip order
and the ACPU is having problerns in this respect as tlrere is no clear definition of
"a gilt". Conflict of Interest is another area of concem

The running of private businesses by public officers presents a problem, as only
setrior public officers are required to report details of their businesses and make
declarations of interest. As a result many rrrinor staff are placed in positiols
wlrere tlrey are able to influence decisions in favourof their private ipterests. The
attitude of government to allow public officers to have private businesses is
detrimental to their performance of duties. It is only natural that staff wiil indulge
in their. private affairs during official tirne at the expense of t6eir public duties.
This is in itself an offence.

There is an active programme to involve the general public in t5e fight against
corruption. Private sector employers are encouraged to implernent their-own
corruption prevention measures.
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4.8.4 Conclusions

countrtes

whilst it is appreciated that Kenya is a large country and the .Research and

Education Department is small, the concept of divesting itself of its

responsibilities is not reflective of the strategy successfully deployed in other

We believe that this is another example of defective strategy based on lack of

experience. This point is illustrated by the fact that the unit is very selective about

;h; iyp., of meetings they attend and the groups of people they talk to' It should

be recognised that it. i*ug. of the ACPU is reflected by the way in which its

public relations .umfuign iJconducted.. Although there is merit in giving general

training to membert'oiitt "t 
organisations, the role of the unit is to communicate

first hand with all sectors of iociety. Staff of other organisations cann-ot be

.*p....atoknowthefullextentofthelawandtheactivitiesoftheACPU'Inthe
interests of accountability and tra.nsparency it is necessary for staff of the ACPU

to meet the Public face to face'

The cooperation of the Director of Personnel Management' in introducing ethical

standards into the public service, is commendable' However'it is incumbent upon

the ACPU to take the lead in this and provide civil servants with guidelines on the

law and the standards of ethical behaviour required'

The present planned programme of activities would appear at first sight to be quite

comprehensive but on. i.ry significant factor has not been given due cognisance'

The act of comrption involves two parties and although educating the public

sector employees and even private sector employees is an'essential part of the

programme one must not neglect the general public. .It is the behaviour of the

ordinary citizen that will determine th-e succeis or failure of an anti comrption

carnpaign. Therefore it is essential to get the backing and active support of all

citizens. This can best be achieved though intensive media campaigns (the

Minister for Tourism and Information has confirmed his support) and open

meetings where *"-b"r, of the public can air their concerns and obtain first hand

information. There needs to be proactive education in all schools and other

educational establishments. The subject of ethical behaviour can be addressed

with the aid of civic leaders. The bouncil of churches and principal church

leaders have pledged their support in this'

All of these proposals require ACPU staff to have a detailed knowledge of the law

and the activities of the ACPU. They will also need to be professional in the way

that these facts are disseminated to the public. This will require a high level of

internal training.
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4.9 REVIEW OF CORRUPTION CONTROL BILL 2OO2 _
DRAFT LEGISLATION AND STRATEGIC PLANS

As required, we have carrted out a review of the following legislative drafts and
have a number of detailed comments which are set out below.:

The Anti Corruption and Economic Crimes Bill 2000
The Anti Cornrption and Economic Crimes Bill 2001
The Corruption Control Bill 2002

In general tentls any new Bill, if it is to be effective, ntust establish investigative
and operatiottal independence in the new anti corruption authority. We
understand that the Attomey General supporls this view and appropriate redrafting
will take place to ensure this is the case.

4.9.1 Part 1 - Preliminary

We recommend consideration be given to a nurnber of additiorrs to tl'ris parl of the
Act.

i) Deputy Director

A Deputy Director's post should be included. A number of executive powers are
ittvested in the Director. There must therefore be a nominated individual to
execute those powers in the event of the Director's demise, incapacity or his
absence through leave or an authority commitment.

Also, as the Authority will be undertaking field operations it is essential that a
well defined and understood chain of conrnti.rnd be established.

ii) Staff illonitoring and Dismissal

An essential function of the authority will be the monitoring of its own staff
condttct to ensure that the highest standards' of integrity and conduct are
rnaintained. The work is detailed, time consuming and onerous and would
overburden the Director. In any event, there is a need for the Director to distance
himself frotn monitoring staff so that he can take a dispassionate view of results
produced to him. He should, in fact, be the final arbitrator of cases where it is
proposed to remove an officer from the Authority Investigation of corruption and
complex economic crime, prevention and education requires close, detailed and
experienced supervision from the highest ranks within the organisation. There is a
need to co-ordinate the employment of resources so that effort is directed to the
most important and pressing tasks. Thus, a need arises to arbitrate between the
competing claims which would be made by Assistant Directors. The volume of
such work which will be required will be far too much for the Director to
undertake alone given his other important commitments. There is also a need for
very high ranking control over the use of covert investigation techniques. Again
this is detailed work from which there is need to relieve the Director.

I

2

J
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iii) Clause 2

Interpretation - clause 2 under public body include "or any conlpany in which
51oh or nrore of the equity shares are owned by the Governntent of Kenya".

4.9.2 Part II - Kenya Corruptiott Control Authority and Board

i) A - Kenya Corruptiott Control Authority

Function s of Authoritv - Section 4. The operational functions of the Authority
must be succinctly stated under this Section, not referred to another Section withrn
the Bill fbr definitiorr. We would replace this Section with those powers specified
in Section 6 of the Botswana Corruption and Economic Crime Act 1994:

This Section reads that the functions of the Directorate shall be

a)

b)

c)

d)

e)

g)

h)

i)

to receive and irrvestigate any complaints alleging corruption irr any public

body;

to investtgate any alleged or suspected offences under this Act, or any

ofher offerrce disclosed during such an investigation;

to investigatc any alleged or suspected contraventiort of arry of the

provisions of the fiscal and revenue laws of the country;

to investigate any conduct of any person, which in the opinion of the

Director, nray be connected with or conducive to corruption;

to assist any law enforcement agency of the Govemurent in the

investigation of offences involving dishonesty or cheating of the public
revenue;

to examine the practices and procedures of public bodies in order to

facilitate the discovery of comrpt practices and to secure the revision of
rnethods of work or procedures which, in the opinion of the Director, may

be conducive to corrupt practices;

to instruct, advise and assist any person, on the latter's request, on ways in
which corrupt practices may be eliminated by such person;

to advise heads of public bodies of changes in practices or procedures

compatible with the effective discharge of the duties of such public bodies

which the Director thinks necessary to reduce the likelihood of the

occurrence of corrupt practices;

to educate the public against the evils of corruption: and

j) to enlist and foster public support in combating comrption.

0
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Indeoendent Authoritv - Section 4A(2\

The Independent Authority, because of importance and extensive powers, must be
accountable to a specially appointed Select Committee to Parliament. This is
dealt with in the 2000 Bill but not the Comrption Control Bill 2002. It is a serious
defect which should be remedied before the Independent Commission is created.

ii) Appointment of the Director - Section 6

This should simply state "The President shall appoint a Director on such terms
and conditions as he thinks fit." The remaining Directorate appointments should
be on the recommendation of the Director via the Cabinet Secretary to the
President.

iit) Restrictions on Activities of the Director - Section I

These restrictions must apply to all officers and members of the Authority staff.
After the Director add "Deputy Director, Assistant Directors and each officer and
member of the Authority staff shall not..."

iv) Authority Stalf - Section I I

The Authority may work in co-operation with all bodies and persons. There is no
need to define who it may work with.

") Disciplinary Code - Section 12

It is self-evident that the staff of such an Authority will have to have high
standards of integrity. The Director should make all appointments and be able to
dismiss when he has lost confidence in the integrity of a member of staff. We
would therefore recommend that this includes the following powers in the Bill:

"The Director should be responsible for the discipline of his staff, and may, if he
is satisfied that it is in the interests of the Authority, terminate the appointment of
an officer without assigning any reason therefore."

vi) Annual Report - Section 15

The Minister to whom the Annual Report should be submitted ought to be stated
clearly in the Bill.

vii) Financial Arraignments - Section 13

If donors are involved we would suggest a Special Fund (supervised by an
independent accountant) being set up for sole use by the Authority.
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4.9.3t Part II

i) B - Kenya Corruption Control Board

Establishment of Board, etc. - Sections l6 to 20 I

In our opinion the drafting of the responsibilities of the Kenya Comrption Control

Board ii extremely bureaucratic and unwieldy. In principle, we are in favour of
responsible and'honest members of the public having an advisory role into the

@softheAuthoritybutnotinsuchanallencompaSsingform.
Oui relommendation is that the board should be divided into smaller committees

to advise the three branches (Investigation, Prevention and Education) and meet 4

times a year, the number of meetings per committee per year could be flexible'

And that the full Board meets once at the end of each year to be briefed on the

work of the Authority by the Directorate officbrs.

In respect of Allowances - Section 20 H this should not be the subject of
discussion. tn*tu".ne.,t with the Authority should be voluntary. To eradicate

comrption is in the wider public interest and individuals of the integrity and status

requiied should give of their time freely and voluntarily. To be paid expenses

does not reflect the expected level of commitment.

Finally in respect to this part the title should read KACA and Economic Crime

Advistry Board. The word Control is incorrect. The role of these respected

citizens is to Advise.

4.9.4 Part III - Investigations

i) Authority to Investigate - Section 20 J

This section requires redrafting. It would not be understood by members of the

general public. At (b) it states any matter referred to it by the National Assembly.

This is too wide, any matter could be a murder investigatton

iii)

Investigators - Section 21

Take out "an Assistant Director". Only the Director to authorise an investigation.

If a person is "acting up" he is the Director.

General Powers of Investigation - Section 23

As a point of principal and philosophical approach the new Independent Unit must

be sein as such. Its powers must be its own and expressly identified in the statute.

lncorporation of powers by reference to the police - whilst understandable from

u,., 
"ur. 

of drafting perspective - does not achieve this objective' This is of
particular concern given the general impression of the police within Kenya'

Throughout the body of this report we have recommended that the new anti

comrption unit be in indePendent.

ii)
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In additiorr to trormal operational independence we believe and recommend that
the unit lrave significantly enhanced powers.

In particular it should be expressly permitted to have:

a) authority to cause the production of records and to retain sanle;

b) authority to cause a person to provide explanation or ipfonnatiol;

c) authority to order surrender of travel documents;

d) authority to inspect bank accounts and search bank deposit boxes;

e) authority to freeze assets;

0 authority to search premises and seize property;

g) authority to arrest, charge and detain suspects.

This level of power was determined to be necessary and appropriate in both Hong
Kong and Botswana.

It is our view that he case for such powers is much stronger in Kenya because of
the nature and level of concern about the iirtegrity of theiuoiciary.

Protcction lor the public froru abuse of powers by the authority should come from:

a) its advisory board;

b) the independent prosecution unit;

c) the new special courts;

d.) judicial review proceedings, and;

e) the parliamentary oversight select committee.

All these pciwers must be fully defined so that the public understands them and the
justification for their use. In addition to the above, provision must be made which
will facilitate confidentiality of investigations with respect to the suspect. The
authority must have powers in relation to bail and charging without recourse to the
courts or the use of police facilities. They must also be able to release a suspect
on bail conditions, again to be granted within the authority of the Director of tn"
Authority. It is also essential thaf the charging process takes place on Authority
premises, not at the police station because the Kenyan police ire perceived to be
tainted. The Authority must be seen to be totally independent.,
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vi)

iv)

v)

vii)

4.9.5

i)

Related Offinces

It is igportant for the effective investigation of comrption that the powers of
ipvestigation should apply to the investigation of offences which are reasonably

,6p..Ld to be connected to a comrption offence. A provision must be included

.,1ubli,.,g the Authority to investigate offences reasonably suspected of arising out

of, or of being related to, a corruption offence.

The Act must also include sections penalising "resisting arrest aud assaults on

investigators".

Identijication for investigators - Section 24

Identification documentation of Authority staff must be signed by the Director

Disclosure that may affect investigation - Sectiort 28 (l)

This Section is too wcak hctude "or any detail of such an investigation" Delete

last part "if person lreli,-ves or has reason to believe, etc." This provides avenues

for deferrce whi; ,-t are neither necessary nor appropriate'

Sectiorr 28 (2)

Delete entirely. You may have to arrest a person very early into an investigation,

i.e. he is about to flee the country, or he is witnessed destroying evidence.

Purt IV - Corruptiott Olfences

Meaning of Agent and Principal - Section 38 ( I )

Urrder Principal after person include "whether in the public or private sector".

Protectiort of Public Property and Revenue - Section a2 (C) (2).

The wording of this Section is very wide - it may include a cheque. If so' the

volume of cornplaints in respect of this oflence alone would outstrip tlre agency's

resources.

Geherally we are not confident that all offences are covered. This part of the Act

requires a lerel of study which is not achievable by 22"'t February 2002.

For example, consideration should be given to the issue of "Accepting an

Advantage". Public servants ought not to be soliciting or accepting gifts. No

public servant should ask for, or accept, any advantage unless given permission to

do so. It may be appropriate to include a provision that reads "Any public servant

who, without the general or special permission of the President, solicits or accepts

any advantage shall be guilty of an offence." Thc point of suclr an olfence is that

it does not require proof of inducement or rcward. Prcsidcntial pcrrnission could

be given generally to public servants by notice specilying catcgorics oIgilts they
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could accept. Anything else would require specific permission. The power to
"permit" could be delegated.

4.9.6 Part V - Compensation and Recovery of Improper Benefits

, Order Preserving Suspect Property - Section 48

This order should be made on the authority of the Director, particularly if required
to be enforced prior to commencement of court proceedings.

ii) Additional Views

Further powers that should be considered within the investigative process include
the power to intercept private communications - see Section 25(1) of the 2000
draft Bill. We do not agree that the product of such a medium should be used in
evidence for legal and evidential reasons. However, it is an extraordinarily useful
intelligence tool and should be available as a technique.

Consideration should also be given to including the offences of comrption that
occur during an electoral process. Legislation to cover this aspect of com.rption
within society is incfuded within the powers of the ICAC in Hong Kong.

iit) Amnesty Provision

If an amnesty for past conduct is to be given it would have to be included within
the legislation. See Section 63 of 2001 Bill.

iv) Jurisdiction

Liability for otfences should be included for offences committed abroad, i.e. at an
Embassy or High Commission premises. Include "where an offence is committed
by a citizen of Kenya in any place outside Kenya, he may be dealt with in respect
of such an offence as if it had been committed within Kenya."

v) Conclusion

This legislation is vital in the fight against comrption and economic crime within
Kenya. We repeat our recommendation that it requires redrafting and
strengthening. This would be best achieved by an experienced prosecutor and an
experienced investigator, assisted by a competent law draftsman, sitting together,
with an awareness of the level of the challenge faced by Kenya today.
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4.10 REVIEW OF REVISED DRAFT PUBLTC SERVICE (CODE OF
CONDUCT & ETHICS) BILL, 2001

This revised Bill seeks to establish a Public Service Code of Conduct and Ethrcs
Corr-rmittee. It defines Prohibited Conduct and sets out procedures for dealing
rvith complaints. TI-ris revision has taken into consideration the comments made

on the first draft regarding the separation of powers. As a result the.ludiciary and

Legislature u'ill remain the subject of existing controls and this Bill now only
refers to public officers.

It is our general view that this prece of draft legislation is rnatcrially over
engineered and over complex in some areas and delecttvc in othcrs. lt also

confuses nonnal performance of duties with more fundamental issucs oIethics.

We are concerned as to the general structurc and complexity of this Bill.
Fufthermore we question where a proper analysis of thc resourcc rcc;uircmcnts has

been made to give effect to it.

Our detailed comments are as follows

4.10.1 Part I

Clause 2 - A dcfinition of benefit is again attcmplcd. It would hc clcarcr if it
sinrply stated that "bcnefit" as defincd in thc Control of Corruptiott Act.

KACA - this definition has been rcviscd to rcflcct that thc ncw KACA is bcing
established under an amendment to section 26A ol thc Constitution. Tlris is now
not the case and will require amendment throughout thc Bill.'

4.10.2 Purt II

Clause3(l) - Relates to qualification to bc a mcmber of thc Public Scrvicc Codc
of Conduct and Ethics Committee. Persons cxcludcd lrom appointmcnt are thosc
with convictions for corruption or corruption rclated offcnccs. It is usual lor
disqualification to include any person found guilty of an indictablc offcncc.

4.10.3 Purt III

Clause 5(lXc) - Provides that a public officcr who resigns withirr nincty days of
the implementation date he/she will not be required to nrakc a dcclaration o[
assets. Provision should be rnade for "llthere is good rcason to hclicvc that tlrc
officer resigned purely to avoid making a dcclaration thc nrattcr would bc rcfcrred
to KACA for further investigation".

Clause 6 - We question whether this is practicable and would ask whcther zrny

research as been done to identify disclosure mechanisms through IT systcms.

Clause l5 (lXc) - Still allows for public officers to engage in private business

during working time. This should be prohibited.

The Risk Advisory Group Ltd 53



Clause l6(l)(c) - Does not suffice in this regard.

4.10.4 Part V

We have some difficulty in understanding a number of features of this part of the
Act

Specifically, it is unclear what criteria the Committee should use under 52l(i) to
determine who should deal with the cornplaint.

This may present a series of legal challenges depending on *'hich body is selected
There are also substantial potential difficulties in relation to "double jeopardy".

Clause 9(b) - We question why this is not a criminal offence

Clause l0 - We make the same observations here as we make irr respect of the
advisory board of the KACA.

Clause 20(l) - Provides for the Committee to nrake enquiries or refer'ro KACA
for investigation. Clause 20(2) requires KACA to report back to the Conrmittee itb
findings. This clause should reflect that matters referred to KACA would not be
reported back to the Committee, until the legal process has been finalised, should
comrption be substantiated and prosecution instituted.

Clause 20(2)(a) - Contains a double negative and a three stage test. The entire
subsection is badly drafted.

Clause 2l(2) - Presents difficulties in relation to confidentiality given the
mandatory requirement to report back to the Committee.

Clause 22(l) - Could conflict with criminal or civil process

Clause 22(2) - Is again mandatory and produces serious issues in respect of
confidentiality.

Clause 22(3) - Requires the Committee to refer findings to the Attomey General
if they are of the opinion that a criminal act has taken place. Caution needs to be
taken to ensure that a iituation of placing someone in "double jeopardy" does not
arise.

Clause 23 - Raises additional double jeopardy issues.

Clause 26 - Requires the Committee to apply rules of natural justice. This could
mean notification of and a right to legal representation in respect of material
allegations. Again, this raises the issue of confidentiality. It also raises questions
about timely and effective disposal of cases. Conversely, there is no express
application of the rules of natural justice when the Committee refers matters for
investigation. This is inconsistent and clearly the subject of possible legal
challenge.

The Risk Advisory Group Ltd 54



Clause 28 - We would question whether a penal sanction over and above

financial should be available if the Committee finds that a complaint was either

malicious, frivolous or vexatious. We also question the additional express

requirement that it be made in "bad faith". This is implicit in the first three

criteria.

Clause 30(2) - Should expressly indicate what standard of proof is appropriate in
these circumstances.

Clairse 32 - Raises issues of conflict of process if, for example, KACA
investigates on the request of the Committee and produces its findings which

result in the Committee taking an act which is appealed whilst, at the same time,
the I(ACA initiates criminal proceedings through the Attorney General's Office.

Clause 32(e) - We question whether this is appropriate given the Committee may

refer cases to the KACA.

Clause 33(2)(b) - The meaning of this subsection is unclear as is the rationale for
the purported exclusion ofjudicial review.

Clause 36 - This Section presents probable major procedural problems. It is
arguafle, for example, that where an employee can be dismissed for dishonesty

under his Civil Servant's employment contract or general terms and conditions of
work investigation by the Committee or referral to the KACA is prohibited-

4.10.5 First Schedule

Part A enumerates all officers to whom this legislation applies.

4,10.6 Second Schedule

This fbrm to be used to declare assets is far too detailed. The personal particulars

required are much more than are needed to confirm a person's status. It is

possible that the requirements of this form could be seen as an infiingement of
civil liberties and challenged in a court of law. A simple statement of principal

assets (land, property, etc.) and a declaration of business interests should suffice.
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4.II REVIEW OF PUBLIC SECTOR INTEGRITY PROGRAMME

The Anti Comrption Agency has produced a "sourcebook for Comrption
Prevention in the Kenyan Public Sector". The Director bf PerSonnel Managernent
and the Permanent Secretary to the Cabinet and Head of the Public Service have
endorsed the issue of this booklet.

The booklet is divided into eight modules

The Concept of Comrption
Risk Assessment and Management
Comrption Prevention Plan Development
Organisational Culture and Ethical Behaviour
Code of Conduct Development and Implementation
Personnel Management
Financial M anagement and Materials Management
Project Planning and Management

As stated in the introduction this a guidebook to be used by Ministry personnel in
their individual tasks in the prevention of com.rption.

The booklet is quite comprehensive but lacks specificity in many important areas.
It is a theoretical textbook on Management. The language used is veibose and the
text is full of technical management language and "buzzwords". To the initiated,
this could well be a useful book, complete with checklists, to use, etc. To the
uninitiated it will mean very little. In order to derive full benefit from this
booklet, users will need to have had considerable training in management
subjects.

The whole concept behind the issrie of this booklet is based on the assumption that
designated Ministry/Departmental staff will undertake the Comrption pievention
function in individual Ministries/Departments.

This point is made elsewhere in this report that, in the interests of maximum
effectiveness, the responsibility for Comrption Prevention training should rest
with the ACPU. Only if staff are able to keep up to date and have a firsl hand
knowledge of comrption Prevention, as opposed to pure management, will
material improvements be made. Should Government feel that therels a need for
more staff undertaking Comrption Prevention activities then instead of
designating existing Ministry staff to deal with this then they should provide a
similar number of staff and resources to the ACPU to perform this funciion. The
ultimate responsibility for carrying out the Comrption Prevention function must
always rest with the ACPU.
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a)

Our specific comments on some of the various modules of the document are as

follows

b)

2.5.5 - In relation to licensing procedures the booklet states. "ln order to

minimise risks in any of the above, the organisation required an effective

code of conduct. or policy to guide its employees". This gives the

impression that the only safeguard needed to protect the system is that of

trarlng a code of conduct to follow. A code is only one part of the

prevention programme. An experienced Conuption Prevention Officer

would be able to suggest many ways in which procedural changes can be

made to improve integritY;

2.6.617 - These clauses relate to the handling of .sponsorship' It cannot be

overemphasised that any govemment organisation that either solicit or

accepts individual sponsorship, leads itself open to solicitations from

unscrupulous sponsors. Should it be determined that sponsorship is to be

allowe-d then all donations should be received at a central govemment

source and reallocated as necessary;

2.5.8 - Regarding the use of equipment and resources it is aclinowledged

that this involves a high comrption risk. Organisations are advised to put

their own safeguards into place. It is considered that allowing individuals

to monitor thiir own behaviour only works when honest feople are

involved. In this instance it would be advisable for the ACPU to devise

safeguards and to monitor their implementation;

2.5.g - Unwritten or Ambiguous policies are certainly a weak area. More

specific guidelines are needed in this respect;

3.5 - The suggestion that each Ministry and Department shhuld devise

their own .o.tuption prevention plan, is flawed. There must be a national

com.rption prevlntion programme that is applied across the board within

all oiganisations and to the same degree. Standards must be set and

maintiined and this will only be done if the ACPU devises the plan and

oversees its implementation;

3.8.2.3 - The suggestion that an organisation should assign the work of

implementing und coordinating comlption prevention programmes, is-

fnilear. It is not stated whether this person will be assigned the role of
"lntegrity Assurance Officer" in addition to his/her normal duties or

whetier special posts will be created. If the post is part time then it is
envisaged that comrption prevention work will be of lower priority that

what iJ perceived to be more productive functions. There is a suggestion

that thii person will also review reports of comrption and take

administrative action. It is again emphasised that the functions must

remain the sole prerogative of the investigation arrn of the ACPU and also

that com.rption bffenies must never be dealt with administratively' It is
also unclear how this person will assure that all staff are trained in

comrption prevention duties if this person is not a member of staff of the

ACPU;

c)

d)

e)

0
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s) 4.12 - The checklist for analysing and managing organisation and cultural
behaviour mentions "objectives" key messages';and ,,strategies,' but there
is no mention of what these are or where this information can be obtained.
This module is very relevant in comrption prevention work but can only be
dealt with by qualified staff that have received specific training;

5.1 - The introduction of codes of ethics/conduct is only the start of a
comrption prevention campaign. The difficult part is putiing it across to
staff and then implementing it. once again this will require much training
and needs experienced staffto it carry out;

5.5 - This refers to standards of expected behaviour but there are no
indications as to what these standards are;

5.6.4 - The.sample code of conduct is not a good example. The example
is nrerely a set of ground rules for a workshop and does not refer to ethital
considerations.

h)

i)

j)

4,11.1 Conclusiott

This booklet has obviously been carefully prepared and its objectives are laudable.
However, it should ohly be seen as a guidpbook to the piofessionally trained
officer and not as a general guide for the untrained or inexpeiienced.
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4.12 REVIEW OF THE DRAFT NATIONAL ANTI-CORRUPTION PLAN

As is evident from our earlier remarks, it is our opinion that the Draft National

Anti-Comrption plan is flawed because it does noq in our respectful view, address

the fundamental issues.

This is demonstrated throughout the entire document. Furthermore, it ovel-

estimates what can be achieved in short time periods with limited resources.

Finally, it fails to prioritise objectives in a logical and coherent manner'

The front cover of the document demonstrates one small, but important, example

of this point where an attempt is made to demonstrate the fight schematically.

Rather than putting the "Rule of Law" as the bedrock of future improvements it is

placed in the top right hand quadrant. This , is both philosophically and

operationallY wrong.

In failing to identify the critical issues and failing to prioritise them, the plan

demonstrates one oi ou,. major propositions, namely, that there is a lack'of

experience within Kenya in dealing with comrption on an operational level and at

ajudicial level'

This is a highly unfortunate situation because the plan is and has been used to

brief the puitit and interested third parties, such as the multilaterals, donor states

and the multinationals'

Once Kenya fails to deliver on the plan, as in our view it inevitably will, Kenya

will be accused of being uncommittld to the fight against comrption and a series

of political and economic consequences will inevitably ensue'

Again, as detailed elsewhere, we recommend that the plan be reviewed with the

assistance of experienced experts, with a view to gen6rating a new' properly

budgeted plan with realistic time-lines and objectives that can be shared with the

Kenyan PeoPle.

We have exactly the same comments in respect of the Draft Strategic Plan of the

ACPU.

The Risk Advisory GrouP Ltd 59



4.t3 TAX

One of the critical issues facing Keuva. along u'ith nrarry other coultries, is its
ability to collect revet'lue.

In its sinrplest tentts. there are significant shortfalls of collection in all areas of
collection. This has a direct intpact on the autolult avatlable for t5e Ke,ya
Goveurtnetlt to spelld to support the coruttly's iltfrastnlcture. The Konrbo
Cortttttittee Report reputed that Kenya lost l30bn KSh in tax er.asion in 1999.

Drrring the cottrse of our visit u'e nret and exchalged yieq,s g,it5 a .umber of
Cottrtttissiotlers of Revertue as rvell as the Head of the Kenya Reve,ue Authority.

Whilst, as itt other areas. it rvas apparent that sonre progress u,as beiugarrade ip
addressing revellue collection, it rvas equally apparent thit con.uption lvas haviug
a rnaterial adverse irnpact in this area as well.

Corruption was alt issue, not orrly because of illicit relationships being fomred
betweerr the revenue authorities and the public, but it rvas also clearly ap issue
when cases got to collrt.

We were told that the various revenue authorities had a less tharr 5%o success rate
when they took tax payers to couft in either civil or criminal process.

This is a staggeringly low statistic. A number of the Conrmissioners to whonr we
spoke expressly stated that they had given instructions to their staff to settle rather
than risk losing court cases.

This has a clear potential impact before the issue of corruption rears its head,
Specifically, if taxpayers know that the revenue authorities are litigation risk
adverse they will clearly push avoidance mechanisms to extrenre leveli, knowilg
that, if they are caught, the Kenya Revenue Authority will not fight.

We were told that the Government is seeking to address this issue by authorising
the Kenya Revenue Authority to use extemal legal advisors to advise it and act in
criminal and civil proceedings on its behalf.

This is, in'our view, only a partial answer. Whilst it is outside the ten.ns of our
mandate we would recommend that the Kenyan Govemmerrt give consideration to
encompassing bolh civil and criminal revenue adjudication within the rerlit of the
new corruption and economic crimes court.

We make this recommendation because if the courts are established as envisaged,
they will possess the necessary e;<pertise to deal with tax issues. The proces *itt
be quick and effective and the justice impartial.

we would suggest that, within a short period, this device would result in
significant improvement in the nature and extent of disclosure to the revenue
authorities and th6refore an increased revenue collection.
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4.14 IMFNilORLD BANK FUNDING AND THE POSITION OF DONOR
STATES

As stated in this report when we were first instructed we were repeatedly accused
of being a 'sop' to the multilaterals.

We have also reported thatthe multilaterals expressed support for the Government
initiative but were concemed to see tangible progress.

We were made aware of certain conditionalities that are required to be achieved
before funding will be resumed by the IMF and the World Bank.

We have made recommendations in this report in relation to two draft Bills that
we believe are necessary and appropriate to enhance Kenya's fight against

comrption, the passing of which,.we understand, are critical to the resumption of
funding.

Both the IMF ar..l World Bank officials expressed openly their individual and

institutional lack cf experience in assessing both legislation and anti comrption
strategies.

It would be entirely wrong in, our respectful submission, to push through, or to
pressurise the Kenyan Government to push through, legislation which does not

meet the operational or strategic issues we have identified.

We respectfully request that both institutions reconsider their position in relation'
to appropriate conditionality.
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