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PREAMBLE

Hon. Speaker,

On behalf of the Members of the Public Investments
Committee and pursualt to standing Order no- 162(21,I take
tfris opportunity to present to the House the Report of the
Public investments Committee on the Kenya Sugar Board -
Loss on Export & Import of Raw Sugar and Importation of
Sugar Pursuant to Legal Notice No. 2 of 2006'

Mandate.

The Public Investments Committee is a select committee
established under Standing Order No. 148 as follows: -

148 (1) There shall be a select committee to be designated the
Public Investments Committee for the examination of the
workings of the public investments' The hrblic Investments
Commiitee shall consist of a Chairman who shall be a Member
who does not belong to the parliamentary party which is the
ruling party and not more than ten Members who shall be

nominated-by the House Business Committee to reflect the
relative majorities of the seats held by each of the
parliamentary parties in the National Assembly'

Provid.ed. that, the ruling party shall have a majority of not
more than two.

(2) The Public Investments Committee shall elect its
Chairmal.

own

(3) The Chairman and four other Members of the Public
Investments Committee shall constitute a quorum.

(4) In the absence of the Chairman, a Member designated by
him shall take the Chair and in their absence, the Members
present shall elect one of tl:em to act in his stead'
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(5) The functions of the Public Investments Committee shall
be:-

(b) to examine the reports, if any, of the Controller
Auditor General on the public investments; and

(c) to examlne, in the conter<t of the autoaomy and
efliclency of the publlc luvestments, whether the
affalrs of the public lnvestments are beiag managed
in accordance with sound busiuess prluclples aad
prudent commercial practices;

(i) matters of major Government policy as distinct
from busiuess or commercial functions of the
public investmentsl

(ii) matters of day-to-day administration; and

(iii) Eatters for the coasideration of whicb machinery
ls established by any statute under whlch a
particular public investmeut is established.

The Committee consisted of the following Members:

(i)
(ii)
(iii)
(iv)
(v)
(vi)

The
The
The
The
The
The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
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(a) to examiae the reports and accounts of the public
investmeutsl

Provided that the Public Investments Committee shall not
examine or investigate any of the following, namely:-

Committee Members

J.B.N. Muturi, MP - Chairman
Wafula Wamunyinyi, M.P.
Jimmy Angwenyi, MP
Peter G. Munya, M.P.
K.M. Sang, M.P.
(Dr.) Enoch Kibunguchy, M.P.*



(vii) The Hon. Geoffrey Gachara Muchiri, M.P.
(viii) The Hon. Gitau Kabogo, MP
(ix) The Hon. Abdirahman A1i Hassan, MP*
(x) The Hon. Ali Bahari, MP
(xi) The Hon. (Dr.) Sammy Rutto, MP

Committee Sittines

* The Hon. Abdirahman Ali Hassan, MP, ald Hon' (Dr.) Enoch
Kibunguchy, M.P., ceased being Members of the Committee on
December 7 ,2OOS and Januar5r,2006, respectively upon being
appointed Assistant Ministers.

The Committee hetd seven sittings where it examined broadly
the reservations raised by the Controller ald Auditor General
in Paragraph 1 of the Accounts of the Sugar Development
Fund for the year ended 30 June 2OO1. In its bid to address
t.l.e matter to its current status and in furtherance to its
mandate as contained in Standing Order No.148 5 (b) and (c),

the committee deliberated on the contents of. Legal Notice No.

2 (Legislatiue Supplementl of January 13, 2006 and the role of
the Board as vested in it by Section 27 of the Sugar Act, 200 1'

The Comrnittee, in its meeting of February 22, 2006 noting the
gravity of the matter of sugar importations in as far as it
ielated to Kenya Sugar Board, resolved to compile this Report
for consideration by the House.

Witnesses and takine of evidence

The procedure of a Select committee and other related matters
therito is covered under Standing Order Nos. 151-162' The
Committee has powers, under tJre provisions of the National
Assembly (Powers and Privileges) Act (Cap' 6), the State
Corporaiions Act (Cap. 446) and the Exchequer and Audit Act
(Cap 4L2), to summon witnesses and receive evidence'

The Committee took evid.ence from Hon. Kipruto Arap Kirwa,
MP, Minister for Agriculture; Mr. Wilson Songa, Agriculture

Report of the Public Inuestnents Committee v



In the course of taking evidence, the Committee observed with
concern that the Chief Executive of the Board, Mr. Andrew
Otieno was deliberately Ctving conflicting evidence and on
severa-l instances attempted to mislead the Committee. Later
in their evidence, the Board Chairman and the Company Legal
Secretary conf,rrmed this misconduct of the Chief Executive.

A11 the decisions made by the Committee were arrived at by
consensus. In presenting this Report to the House for debate
and adoption, the Committee urges the Government to
implement the recommendation contained herein as adopted.
by a resolution of the House.

Mr. Speaker, I take this opportunity to express and record my
gratitude to the members of Public Investments Committee for
their devotion and zeal. Further, the Comrnittee is gratefirl to
all witnesses who appeared before it. It is evidence adduced
from them that made this Report possible. The Committee also
wishes to record its appreciation for the assistance accorded
by your Office and that of the Clerk of the National Assembly.
A pletJ:ora of thanks goes to the Oflice of the Controller &
Auditor General, the Department of Government Investment,
and Public Enterprises and the Inspectorate of State
Corporations. Their devotion to duty has contributed a great
deal in tJ:e production of this Report.

Report of tlre htblb Inuestments Committee !'1

Secretary Ministry of Agriculture; Mr. Joseph Mbai, Chairman,
Kenya Sugar Board; Mr. Andrew Otieno, Chief Executive,
fenya Sugar Board; Ms. Rosemar5r Mkok, Company Secretary
(Legal), and Mr. Yufualis Okub, Legal Ofhcer at the Board.
Excerpts of their evidence are contained in this Report. The
evidence adduced made the production of this Report possible.

Contempt of the Committee

Conclusion

Acknowledgement



Mr. Speaker'

It is now my dutY and pleasure to present and commend ttris

Report to the House.

HON. B.N. MUTIIRI, MP

SIGNED....
(Cha u)

DA'E.... 2.6 : l0u Nr..,. e
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TNTRODUCTION.

1. In examining the Report of the Controller and Auditor General on the
Accounts of Sugar Development Fund for the year ended 30n June
2001, the Committee's attention was drawn to reservations raised by
the Controller and Auditor General in Paragraph 1 of the Accounts
with regard to losses made by the Fund in respect to importations of
sugar.

2. In Part I of this Report, the Committee broadly exarnined the
reservations raised by the Controller and Auditor General, wherein,
in bid to address tl:e matter to its current status and in furtherance
to its mardate as contained in Standing Order No.148,5 (b) and (c),
it deliberated on the contents of Legal Notice No. 2 (Legistatiue
Supplement) of Ja:nuarlr 13, 2006 and the role of the Board as vested
in it by Section 27 of tlr,e Sugar Act, 2001.

Accordingly, the Committee examined the Execution of Sugar
Imports by the Kenya Sugar Board under the COMESA FTA
arrangements pursuant to Legal Notice No. 2 of January 13,
2006, in relation to sound business principles and prudent
commercia-l practices. Part II of this Report therefore examines the
execution of importation of sugar as stipulated by Legal Notice No.
2 of Jarruary 13, 2006, (Legislatiue Sryplement) vis-6.-vis the
statutory role of Kenya Sugar Board.

Arising from the evidence adduced and the impact of the Legal
Notice No.2 on the statutory role of Kenya Sugar Board as a
regulator and controller of sugar importations, the Committee
resolved to compile this Report for consideration by the House.

3. This Report therefore contains the deliberations arrd
recommendations of the Committee on Paragraph I of the Accounts
of the Sugar Development Fund for the year ended 30e June 2001,
in one part ald the matter of Sugar Importations pursuant to Legal
Notice No. 2 of January 13, 2006 in the other.

4. The minutes of the proceedings of the Committee are attached as
Appendix I in this Report. It is pertinent to note that the Committee
took evidence on the matter of Kenya Sugar Board and Importation
of Sugar vide Legal Notice No. 2 of 2006 whilst examining Reports of
the Controller and Auditor General on Accounts of various other
State Corporations. The minutes of the proceedings of the
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Committee in this tpport therefore are excerpts of the Sittings of the
Committee on the subject matter.

5. The HANSARD records of the proceedings of the Committee are
available in the National Assembly Library.
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PART I

RTPORT OF TIIE CONTROLLER AND AT'DITOR GENERAL ON
THE ACCOT'NTS OF SUGAR DEVELOPMENT FT'ND TOR THE
YEAR ENDED 30 JIrNE 2OO1. (paragraph 1|

The paragraph read as herebelow:-

LOSS ON EXPORT AND TMPORT OF RAW SUGAR

6. During the year eaded 3OG June 2OOL, the Fund incurred
losses totalling Kshs.S4,843,92S on the export of sugar,
procured from Nzoia and Chemelil sugar companies, on the
grounds that in order to secure the EU market it was ln the
uational interest and unavotdable to incur such losses.
However no evidence has been provided to confirm that the EU
sugar market was secured through this action. The Fund
further imported 2OOO MT of sugar from the third lowest
tenderer, ED and F Man Sugar limited of South Africa, at
US$33O PER metric tonne, all valued at US$66O,OOO or Kshs
52,O0O,OOO. However, Records show that Illra Enterprises of
Brazil. and GuIf-U Flex CC of South Africa had quoted to supply
and deliver sugar at US$16O and US$lgg per metric tonne
respectively. Had the Fund purchased the sugar from the
lowest bidder at US$16O per metrlc tonne, there would have
been a saving of Kshs.26,ZB7,gg1. Nthough the sole aim for
the importation was to stabilize the availability of sugar in the
local markets, the consignment was released into the market
six months after it arrived in the port of Mombasa whea other
COMESA countries had gained access to Kenya market with
cheap sugar. The purpose for importation was, therefore,

3Report by the Pubtc Inuestments Committee



1 In his the evidence, the Chief Executive of KSB informed the
committee that during the year under review, the Fund incurred
losses totalling Kshs.54,843,925 on the export of sugar procured
from Nzoia ant Chemilil Sugar Companies in its bid to secure a
quota in the European Union Market.

8. The Committee was further informed: -

(i) that, in the period 1985/86, Kenya lost its Sygar-Protocol

Quota of 5,000 Metric Tonnes Per annum in the European
Union Market, during which period the price of sugar was

governmentregulatedandsoonafterhavingrealizedthe
losses associated with losing the quota, Kenya started
lobbying to re-enter the sugar protocol, culminating in the
temporary allocation of 2,033 Metric Tonnes in the years

Lggg-2OOl and the six-year allocation of 10,186 Metric
Tonnes (MT) for the years 2OOL l2OO2 to 2006;

(ii) that, by the time the lobbying efforts bore fruits and Kenya

allocatld 2,033 Metric Tonnes Quota, the ex-factory price

of sugar was approximately Ksh' 38,000 per MT' making
thedomesticmarketmorelucrativeforlocalproducers
than the EuroPean Market;

(iii) that, in the year 2OOO/2OOl, Kenya's allocation was-under
the Preferintial Sugar Quota priced at Kshs'29'660'90
per MT (442.70 Eurol which was arl even less attractive
tption, making it diffrcult to interest local producers to
supply the raw sugar to meet the EU quota;

defeated and resulted into over-floodiag the market for local

sugar companies. Under the circumstances, and in absence of

any plausible explanations for these imprudent decisions

there would appear to have been no justification for the total

loss of kshs.81,631r8o5 made by the Fund comprising of

export loss of Kshs.54,843.,925 and import loss of

Kshs.26,787,880.
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(iv) that, considering that the L999/2000 and 2OOO12OO|
African Caribbean Pacihc -Europeaa Union (ACp-EU)
allocation resulted from failure by some member states to
deliver, Kenya had to prove its ability to deliver its quota
at a short notice in order to gain consideration in the
restoration and maintenance of the subsequent protocol
Quota in the European Union Market; and

9

(v) that, the loss was envisaged in the early stages of
membership to the Protocol due to the initial
uneconomically small a-llocations and the prevailing high
costs of production. By this time, COMESA F-lA
arrangements had not been concluded and the most
economic place to source sugar was outside the COMESA.

Regarding procurement of the 2000 MT of sugar, the Committee
heard: -

(i) that, M/s. Hira Enterprises and Gulf-U Flex CC allegedly
from Brazil and South Africa respectively, quoted via e-
mail to deliver the sugar at US$160 and US$188 per MT
respectively. On pursuit of the offers, the two companies
turned out to be fictitious and could not provide
information necessary to pursue the transactions;

(ii) that, three companies M/s. Golden Sparrow, Holbud Ltd.
and ED & F Man Sugar Ltd of South Africa submitted bids
for the supply subsequent to which the latter's bid was
found to be favourable in that it was the lowest at US$
330 per MT, and the company had reliable and extensive
network in the ACP-EU and that the price quoted was the
price trading at the London Futures Market at the time
therefore guarantying competitiveness;

(iii) that, the Board therefore contracted ED&F Man Sugar
Ltd. of South Africa to supply the 2000 MT of sugar at the
quoted price totalling Kshs.52,000,000 and that the quote
of US$330 /MT was broken down as: Freight (USg
23/MTI; Stevedoring and Linear Charges (US$10/MT) and
FOB prices (US$297lMT);

(iv) that by the time the sugar reached the port of Mombasa,
large amounts of COMESA sugar had gained access to the
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(")

("i)

Kenyal Market under the Free Trade Agreement (FTA)

before the lOO% import duty had been imposed
subsequent to which there was over supply of sugar in the
countr5r, resulting to unfair competitive advantage of the
COMESA sugar over the one sourced from South Africa.
During this dme (around September 2000) wholesale and
retail prices of sugar dropped by almost 61%;

considering the declining domestic prices quoted, which
were below the cost of importing the sugar, the Board had
to sell the sugar in Mombasa at a price of Kshs.8O per kg
in order to break even, a price which could not attract any
trader. The Board therefore spent time shopping for
buyers; and

in the meantime, demurrage, port charges, duties and
levies had accumulated to Kshs. 125,86l,132. The Board
spent considerable time seeking waiver on Import Duty,
V-.A.T. and demurrage charges, which was eventually
granted albeit five months a-fter the sugar landed at the
port.

10. The Committee noted that the Board has since sought subvention
from the Treasury for the loss incurred by the Board as a result of
the importation, which has had considerable negative impact on

the fin-ancial position of the Board. Further, the committee took
cognisance of ihe provision of the section 4 of the Sugar Act, 2001,

which mand.ates the Kenya sugar Board to regulate and control the
exercise of Sugar Importation. The committee observed that the
process of "rg", 

itttportation has been continuously arrd

Lxtensively abusid to the detriment of the Board, Industry and the

nation at large.

11. The Committee observed with concern that:-

(i) much as the importation was intended to meet and
secure the European Union quota, this justifrcation
eventually did not hold water as the sugar was not
only sold in the local market, defeating the sole
purpose for the importation, but also deteriorated the
already flooded local sugar marketl
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the Sugar Development Fund made an ioport loss of
Kshs.25,787,88O;

(iii) even though the Board, the parent Miaistry and the
Ministry of Trade viewed the justilication of meetiag
the European Market as urgeut, goverument
procurement, procedures were nevertheless flouted in
that the approval of the Directorate of public
Procurement not to employ international open
tendering in procuring the sugar was lrot sought; and

(ivl the Board would seem to have been used by the parent
Ministry and the Ministry of Trade as a conduit of
delivering sugar into the country at zeto rated import
duty in the guise of meetiag the European Union
Market.

L2. ln view of the foregoing and arising from the evidence adduced
before it, t],e Committee recommends that:-

(i) the Director of Criminal Investigations Department
urgently institutes iavestigation into the manner in
whlch the 2OOO metric tonnes of sugar was iaported
from South Africa through m/s. ED&F Man Sugar Ltd
(S.A) with a view to preferring charges against auy
persons found culpable in the irregular transaction
which caused the Sugar Development Fund to incur a
loss of Kshs.26,787,880; and

(ii) the Treasury grants a subvention to the Board for the
loss of Kshs.26,787,88O.

13. The Committee also, aclorowledging that it had deliberated on a
similar matter of Sugar Importation vide Legal Notice No. 1405 of
February 25, 2OOS vis-6.-vis the statutory role of tJ'e Kenya Sugar
Board in its 13th Report at page 33 1 and pursuant to its mandate,
resolved to address the matter as it relates to the year 2006 which
forms the basis of Part II of this Report.

(ii)

Report by the PubEc Inuestments Cammittee



PART II

EXECUTION OF IMPORTATION OF SUGAR PURSUANT TO LEGAL
NOTTCE NO. 2 0F 2006 ILEGISLATTVE SUPPLEMENTI

14. The attention of the Committee was drawn to Legal Notice No' 2 of
2006 which read as herebelow:-

Legal Notice No. 2 (13tn January ,20O6)

(2) The S;uglrr (ImPorts, Expotts and Bg'Products) Regulatlons are' 
amendid tg diletlng rigutatlon 6 o,nd sl,tbsfifi.tting thereJore the
Jolloulng neut regulatlon-

"6 The Board slrrall facilttate the imporldtion oJ rdu or mill
uuhite and reflned sugar bg reglstered lmpotters and mlllers on a
non-d.lscrlminatory and llberqllzed ba.slso

15.

Made on the 7*h January 2006 
KI*RUT, ARA. KIR*A

MIiII1'STDR for Agrlculture

Having deliberated at length on a similar matter during prepalation
of its 13tt' Report which is before this House and in light of the
contents of the Legal Notice, the Committee noted that: -

(i) the Board would appear to have, yet again, surrendered
its statutory powers of regulating arrd controlling
importation" of sugar as conferred on it by Section 27 of
the Sugar Act, 2001;

since the Notice amended the Sugar (lmports, Exports ald
By-Products) Regulations, 2003, as contained in Legal

Report by the htbtc Inuestments Commitlee 8

(ii)

THE SAGAR ACT
(No. 7o oJ 2OOl)

IJV EXERCISE of the pouters conJerred by section 33 of the Sugar
Act, the Mlnlster Jor Agric'.tlture, ln consultatlon ulth the Board,
makes the Jollowing Regulatlons'

TrrE SUGAR frilrPoR?s, EpoR?s AIID BY PRODUCTS/

@ilTENDME,Nq REGULATTO-NS, 2 006

(7) These Regulattons mag be cited ds the Sugar (Imports, Expotis
and. ByProducts)(Amendment) Regtlatlons, 2006'



Notice No. 39 of 2003, it would aPpear that the Board's
role had been reduced to mere facilitation of the intended
importations, which is contrary to the spirit and objectives
of the Kenya Sugar Board as established by the Sugar Act,
2001; and,

(iii) the effects of (i) and (ii) above may, in the long-term, bring
forth far reaching ald adverse financial implications on
the Board similar to those highlighted by the Controller
and Auditor General in Paragraph 1 of the Accounts of
SDF for tJre year ended June 30, 2001.

16. Arising from the foregoing and noting that pursuant to the notice,
importers were expected to bring sugar into the country between
March l, 2006 and February 28, 2OO7, except for Raw/Mill White
sugar which was to be imported by September l, 2006, the
Committee observed that the matter required to be addressed
urgently. Subsequenfly, the Committee on diverse dates
summoned and took evidence from the maragement of Kenya
Sugar Board (KSB) on the execution of the importations by the
KSB.

17. ln its sitting of February 8, 2006, the Committee heard that
contrary to Section 33 of the Sugar Act, 2001, the KSB Board was
not consulted prior to making tte Legal Notice No.2 of January
13, 2006, which allowed for a free for all based on a first-come-frrst
served criteria for the 2006 importations. In this in execution of its
powers, the Board had sat at its 60s sitting to deliberate on the
criteria to be used in adjudicating the importadons where it had
had just considered ald adopted criteria to be employed in
reguliting and controlling the importations subsequent to which
thE resolution was to be communicated to the Ministry of
Agriculture. The committee also heard that contents of the Noftce

were contrary to the resolution of the Board in its 60e Sitting'

18. Noting t].at the Notice stated that the Board had been consulted,
the Committee resolved to take further evidence from the
maragement of KSB, the Board Chairman and the Minister for
Agriculture.
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EVIDENCE BY WITNESSES

Evidence of Mr. Andrew Otieno. Chief Executive. Kenva Sugar
Board:

19. The chief Executive of the Board appeared before the committee
on three occasions. In the course of taking evidence, the committee
observed with concern that the Chief Executive was deliberately
giving conflicting evidence and on several instances attempted to
mislead the Committee. Later in their evidence, the Board
chairman and the company Secretary (Legal) confrrmed this
misconduct of the Chief Executive.

20. The Committee therefore, pursuant to Section 16 of National
Assembly (Powers and Privileges) Act, Cap 6 of Law-s of Kenya
examinedtheChiefExecutiveonoathwhoinformedthe
Committee: -

(i)

(iii)

(iv)

that, during its meeting of 31"1 October, 2005 the Board,
addressing-itself to the 2006 Sugar Importation Quota
resolved t-o review legal Notice No. 39 of 2003' The Board

d.irected the Management to prepare a Board Paper, based

on correspondencis between itself, COMESA and the
parent Ministry. Further, the Permanent Secretaries,
ivlinistries of Finance, Trade and Agriculture be invited
and consulted prior to preparing the Board Paper;

(i0 that, preliminarY informa'l
between himself and the
Ministry of Agriculture;

consultations took Place
then Permanent SecretarY,

that, an informat ard exploratory meeting was held in mid
November 2005, at Kilimo House on instructions of the
then Permanent Secretar5r, Ministry of Agriculture, Mr'
James E. Ongwae.

that, the Kilimo House meeting recommended that the
Sugar (Imports, Exports & By-Products) Regulations, 2OO3

(leEal i'fotice No. 39 of 2003) be amended irt Regulation 6

iZ11e1 r"a (4) to remove the three existing options for the
*d*i"i"tt"iion of imports by way of quota allocation,
tenders ald auctions' Though a resolution was not
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reached, the tneeting recommended that the
Regul,atiou be amended.

(vi) that, in their submission to the Ministry of Agriculture
they communicated that the Kilimo House meeting had
recommended that Regulation 6 be replaced with a new
sub-regulation 6(21 that reads: "Th.e Board shall facilitate
the importation of rana/mill white and uhite refined sugar
by registered importers/ millers on a non-disciminatory and
liberalized basis';

(vii) that, though he was instructed by the Board, he did not
hold consultative meetings with the Office of the Attorney-
General to iron-out legal matters prior to and in order to
facilitate the making of a Legal Notice that would reflect a
resolution of the Board;

(viii) that, the Board held its Sixtieth (60) sitting on 13e
January, 2006 where in furtherance to its statutory
powers conferred on it by the Sugar Act, 2001, it
deliberated and made a resolution on the intended
contents of a Legal Notice. The Management was directed
to communicate this resolution in writing to the Ministry
of Agriculture, which resolution was to constitute the
contents of the Gazette Notice; and,

(ix) that, in accordance with the above-mentioned directive of
the Board, the Chief Executive wrote to the Permanent
Secreta4r, Ministry of Agriculture on the same day
(January 13, 2006) (See Appeadix V)

Report bg the Publc Inuestments Committee lt

(v) that, to formalise the resolutions of the Kilimo House
Meeting and instruction of the then Permanent Secretary,
Ministry of Agriculture, the Board's management wrote to
the latter on November L4, 2005 vide letter REF
KSB/COM/1A/A (See Appendlx IVf which conveyed that
u the consensus and recommendation of the members was
that Regulation 6 (2),(3) and (a) be amended to remove the
three existing options for the administration of imports by
way of quota allocation, tenders and auction as these go
agajnst the spirit of free trade and a liberalized market'.



Evidence of the Board Chairman .Mr . Joseph Mbai

21. Appearing before the Committee on February I and 9,2006, the
Board Chairman Mr. Joseph Mbai, on Oath informed the
Committee: -

(i) that, he was invited to a meeting at Kilimo House, to
deliberate on sugar importation matters in preparation of
a subsequent meeting of the Board which was to
deliberate on a way-forward;

(ii) that, by the time he teft the Kilimo House meeting on
November 10, 2OO5 the meeting had not made a
resolution on the matter;

(iii)

(iv)

(v)

("i)

(vii)

that, the Kilimo House meeting which was held on
instructions of the then Permanent Secretary Ministry of
Agriculture, Mr. James E. Ongwae was all exploratory one

and not a meeting of the Board. It's deliberations were
therefore not those of the Board;

that, the recommendation of this meeting (Kilimo House)
were not brought before the Board for considerati.on;

that, the Board was not prily to the contents of the letter
REF: KSB/COM/ lAi A of November 14, 2005 by the Board
Secretary ( Appendix IV) ;

that, the Board held its Sixtieth (60) sitting on 13ft
Januar5r, 2006 where it deliberated arrd made a resolution
on the intended contents of a Legal Notice which was to,

arnong other issues, take cognisance of the resolution of
the Board and provide that, the Kenya Sugar Board
would vet the intended importers under parameters of
importer qualification, importer capability/ resource s, past
performance, storage and tax compliance.

that, the management was directed to communicate this
resolution to the Ministry of Agriculture, which was to
constitute the contents of the Gazette Notice. Ordinarily,
the Notice lvas to come out after this date;
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(viii) that, the Legal Notice (No. 2 of Jaluary 13, 2006), which
appeared on Gazette Notice of Januaty 13, 2006 was
brought to the attention of the Board on conclusion of its
meeting of 13n January, 2006 at 2.15 p.m, thus the
Board felt that the Minister had usurped its statutory
powers to regulate and control sugar importations;

(ix) that, by issuing the Legal Notice without due
consultations, the Minister had seized its statutory
powers. Consequently, the Board resolved to put up a pajd
press statement stating its position on the matter (See
Appendix VI);

(xi) that, the Board met again on 18tt January,2006 when it
deliberated implications of the Notice. In that meeting that
Board became privy to information that the Minister had
publicly alleged that some members of the Board had been
bribed to manipulate the intended importations;

(xii) that, he met the Minister in his office in order to inform
him of the concerns of the Board and prevail upon him to
withdraw the Nofice. In their meeting, the Minister,
declined to accede to the Board's request asserting that he
would only leave minimal regulatory powers on it in
respect of the intended importations. He alhrmed that the
Nofice would stay.

Report by the PubEc Inuestmerlts Committee l3

(x) that, concerned that the Notice was irregular to the extent
that the powers to regulate and control the importation
vested on the Board by the Sugar Act,2001 had been
seized and that the lYotice was bound to have adverse
financial effects on the Board, cane farmers and
subsequently on the prices of suga-r in the country, the
Board intended to meet the Minister and prevail upon him
to withdraw the Notice. Later, in order to avoid a
confrontational approach, the Board mandated the
Chairmal to request for a meeting with the Minister and
to press for another meeting with the full Board in order to
prevail upon him to withdraw the Legal Notice and put up
a fresh one incorporating the resolution of the Board in its
60ft meeting;



(xiii) that, the Board, in consultation witl'r the office of the
Attorney General was of the opinion that, with the Notice
in place, any attempt to exercise its regulatory and/or
control powers as conferred by the Sugar Act, 2001 would
attract litigations since those Powers had been taken way
by the Nofrce; and,

(xiv) that, contra:1r to the submission by the Board's Chief
Executive to the Committee and by the Minister in the
Notice, it was not done in consultation vrith the Board;

Evidence of the Minister for Iture. Hon. Kipruto Arap

22. Appearing before the Committee on February 22,2006, the Hon'
Minister informed the Committee:-

(i) that, most litigations in the past three years on sugar
importations emalated from Regulation 6 under Legal

Notice No. 39 of 2O03;

(ii) that, the Board has spent close to Ksh' 200 million in
litigations of cases emanating from the Notice No' 39 of
2003;

(iii) that, it is the sectiot 6121, (3) and (4) of the Regulation
that advocated for auctioning of sugar, allocating
quotas and tendering for the same that led to the
litigations;

(i") tJrat, allocation of quotas was a restriction on the FTA

and was against Articles 49 (Elimination of Non-Tariff
Barriers), 55 (Competition), 57 (NationalTreatment) and
61 (Safeguard Clause) of the COMESA FTA Regulations;

(v) that, in his view, consultatioa as contained in Section
33 of the Sugar Act, does not have to be written, "when
the Chairman and the Vice-Chairman of the Board
come to see me, it is adequate";

that, further, his interpretation of Section 33 which
says that "the Minister maA' in consultation tttith the
Board, make regulations generally for th-e better carryirug
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(viii) that, prior to the Notice, the Chairman and the Vice-
Chairman of KSB went to se him in his ofhce where
they, among other issues, discussed the moda_tities of
handling the intended importations. The Minister found
their input adequate and as such there was no need for
further recourse to the Board in this respect.

23. y'-fler protracted deliberation between the Minister and the
Committee and concerns that Legal Notice No.2 of 2006 was not
only inadequate but was a-lso irregular to the extent that the Board
was not consulted, it was agreed that, in [ght of the short time
available before March L, 2006 in which date the intended
importation was to corunence, the Minister re-looks at the Legal
Notice No. 2, 2006. The Committee implored upon the Minister to
consult with the Board with a view to reviewing its contents and
incorporating the resolution of the Board,s 60tr, meeting in a
subsequent Legal Notice.

out of the prouisions of this Act and witttDut prejudice to
the generality of the foregoing" was that such
"consultation" is discretionary;

(eii) $at, by l,egal Notice No. 2 of 2006, he only took away
the powers of the Board to pretend that they were
procuring sugar when KSB was not supposed to do so
as the sugar is supposed to enter into the loca-l marketjust like any other product. Further, contrary to
provision of Legal Notice No. 6 of 2003, the Board could
not determine the quantities to be imported as this was
the mandate of the Council of Ministers (in COMESA)
and the Ministry of Finance; ald,

In this regard, the Minister affirmed that he would only annul the
notice after consultation with the Board in order to establish their
views on the .Ifofice and t]rereafter seek legal advice on modalities
and effects of annulling a legal notice.

24.
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DELIBERATIONS BY THE KSB BOARD ON THE ON OF

IMPORTATIONS OF. THE 2OO 6 OUOTA

25. From the evidence adduced, the Committee noted that' in
execution of its mandate, the KSB Board sat on diverse dates to

deliberate on the matter as follows: -

At the 55th meeting held on 3l"t October 2OO5' KSB

*"rr"g"*.rrt re-tableJtie proposal for an amendment to the Legal

Notice to enable tire goard meet its set target under the

26.

Perlormance Contract. During this meeting:

. discussion on the dra-ft Notice presented by the Management

was deferred ;;-; meeting scheduled for Thursday 10tr'

November 2005;

r the Board. observed t].at while this proposal advocated for a
"First Come fii"t S"rvt" mode of administering imports from

CoMEsA,thiswasnotprovidedforwithintheSugar(Imports,
Exports and By-Pr;Aucis) Regulations as gazetted under Legal

Notice No.39 of 2003. There was, as a result, . 
a. general

consensus ttrai tfre prevailing regulations needed to be

reviewed to """t**ta^t. 
ttr. 

"-pirit-or 
the trade protocols to

which Kenya is a party' It was agreed that a meeting be

convened to 
"o""iaJt 

the regulatio"i *ltt' a view to avoiding

previous chailenges and resuitant costly litigation;

r the Board requested that the three Permanent Secretaries from

the Ministri".^.i fi""'"e, Agriculture and Trade be invited in

their individ"J-"lp""ities t6 the meeting to be held 1n 10e

November 2005. brr"" "g.."d 
upon, an appropriate. Gazette

Notice was to Le.pp'o'"I for publication not later than 31"t

November 2005'

27. At the 56e meeting held oa 23"r November 2OO5' both

Permanent S""..t.ti.""in the Ministries of Agriculture and Trade

were personally in-attendance and the Board revisited

Managements proposal for the amendment of the Sugar (Imports'

Exports ^ta 
ey-+td;cts) Regulations when the following were

highlighted; the COMESA requirements; efforts so- far made

tolr,ards the domestic administration of safeguard measure;

Report bg the Publc lnuestments Committee 16



attendant Litigation; options provided in ttle current regulations
and their pros and cons; comparatives with other importation
regimes; proposals and recommendations for the future. In the
meeting:-

the Board recognized that Kenya was a net beneficiary under
COMESA and underscored the need to observe the treaty to
its fullest extent. It was observed that the domestic
administration of the Safeguard was therefore very important
and care needed to be taken not to confuse this with the
broader technica-l issues of the signed treaty;

a

o the Board deferred its decision on the way forward and
requested that the paper be enriched along the following
lines:

clearly tabulate the gulding principles and instruments
that wili be applied in the process in each one of the
four and how the identihed challenges will be obviated;

provide a report on the previous importation process
particularly on the 30% allocated to millers in the last
exercise clearly itemizing;

the Board directed that the Halsard record and specifrc
recommendations by PIC on future administration of the
safeguard measure be sought;

the Board resolved that consultations with the Ministry of
Agriculture, Attorney General, Treasury and Director
General (Procurement) be sought on the proposed way
forward;

the Board agreed that the meeting to consider the revised
paper be convened on 13t\ December 2005 where a
representative of the Attorney General should be invited
and be in attendance to give guidance. Management was

a

o

a
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obtaining legal opinion from the Attorney General on
the four options of "Tender", "Quota Allocation",
"Auction" and "Free For All" with 30% exclusively
reserved to millers;



requestedtodevelopadraftPaperaSapriority-forinitial
disiussions with the Permanent Secretary, Ministry of
Agriculture a.rid the Solicitor General'

28. Ot 2Oth December 20O5, during the 58u meetiag, management
presented Board paper No.35 l2OO5 aiong the lines requested by

ihe Board. Based on this, the Board resolved:

that, the status quo on the administration of imports and

exports as contai-ned in Legal Notice No'39 of 2003 and

which was communicated to the parent Ministry' be

maintained as earlier resolved.

(i)

(ii) that, due to the stead'y build uo of stocks in the sugar

factories that is likely to result in a glut in the domestic-

market, the need foi the Board to regulate the timing of

sugar in-flows was more urgent now'

{iii) that, following the adjustment of- the profit made by
Chemelil on behalf of millers in the year 2OO5 import
exercise, from 78 million to approximately 4O million'
there was no economic justifrcation in the setting aside

of 3O% of the available COMESA quota to millers'

(it) that, the year 2006 import process be administered by way of

invitation of tenders piovidLd in paragraph 6 of Legal Notice

No.39 of 2003 i.e' thi current Sugar (lmports' Exports and

By-Products) Regulations'

(v) that, provision be made in the Sugar Bill that makes the

Boardas effective as KRA in tl:e regulation of imports'

In support of the above resolution, it was decided that:

o Management develops a process that sets out the

conditionsoftenderandciiterionfortheselectionof
importers for consideration by the Board Tender

Committee.

. specific recommendations be made by the Tender

Committee to the full Board for adoption and

approval on who brings in horv much and when'
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the statement on page 2 of Board Paper No.35/200S
to the effect that the Board issued Gazette Notice
No.1405 dated February 2005 be expunged from the
records as it was not a Board resolution.

o

29. ln the same meeting, serious concern was expressed over the
apparent glut that was building in the market. Management was
requested to re-exarnine the Board's policing function, which did
not seem to be working to expectation. The Board was informed
that there was suspicion of instances of under-declaration of tax
va-lue s with some sugar from non-COMESA origins was being re-
packaged to reflect that it is Kenya's domestic mills.

30. During the 59s meeting held on 1lth January 20,06, the Board
referred paper No. I /2006 to the Tender Committee to consider and
make specific recommendations to the full Board on the modalities
for quota allocation under a regulated regime. This was concluded
at the 38m meeting of tJ..e Tender Committee held on l2tt January
2006 and detaiied recommendations made for the Board's
adoption.

31. At the 6Os meetiug held ou 136 Jaauary 2006, the Board,
having considered the recommendations of the Tender Comrnittee,
adopted the following procedure:-

(i) that, it would determine and make public vide a gazetle
notice, our domestic needs, both refrned and mill white
sugar, having taken into account our shortfall;

(ii) that, it would make an application to Treasury seeking
exemption from the 28-day period requirement for
advertisement of tenders as it is constrained by time;

a
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a written concurrence be obtained from the Attorney
General, Treasury, KRA and the Ministry of Trade
before the final Eazette notice is issued.

that the figure of 78 million stated at paragraph 4
on page 7 of Board Paper No.35/2005 as profit
made by Chemelil be amended to read
approximately 40 million.
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(iii)

(iv)

that, it would then issue a notice on or before 30s January
2006 in the ttrree main local dailies (the Standard, Daily
Nation and Kenya Times) inviting all "Registered Importers"
to come forward and apply for quotas specifying the
quantities and timings of actual entry by month with regard
to Treasury's approved advert time limit.

that, immediately the applications are closed, evaluation be

undertaken using the bilow listed criteria ald the tender
committee be convened to adjudicate accordingly' The

results be made public within 24 hours to avoid interference
and lobbying:-

r Importer Oualification lMandatorv)

a Importer Caoability / Resource sI50%)

Past Perfo rmance ( 20%l

The conduct of the applicant in tle last quota to

determine uhelher they fotlotaed the laid dotun rules
or not. e.g. tuhether one used the license to import the

wrong tgpe of suga\ uhether one imported utithout a

uatid. iiport-ticeice. For those utho benefited ftom
the quota last Year, qamine:-

- how muctt th.e applicant impofied in the last qtota'

- their returns to confirm that tley satisfactoity
complied withtlte prouisions of Regulation 7 of the

To eliminate biefcase importers, examine and confinn

that tl@ applicant ho's the abilitg to import' Peruse

Tender Sicuity, Bank Statements, Audited Accounts

and. establisn aUitity to raise required funds to import
utithiru a specified Perbd.

o
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Veifg the applicant against the Register of Imporlers
to iinfirm [t-t ttu candidate qualifies as sucfu and
etiminbte any applicanl who does not hold a ualid

imports certificate.



a

a

Sugar (Imports, Exports and Buy-Products)
Regulations onfiling of returns.

Storaee (20%)

Eutdence of adequate storage facilitg. Wlether oun
go-down or hired go4owru and their capacitg utsi-
uis quantttg tle appliant wants toimporl.

Certificate of Tax Compliane from KRA. Since the
applicants are benefiting from Tax-free imports, they
must proue tlwt theg hnue alutays paid their faxes @s

required.

The Board in their deliberations decided ttrot for tlose
ula uill qualifu and in the interest of eqtity, a
maximum allocation of 5,000 MT be applied. Houteuer,
this quantitg can be uaried depending on total number
of applicaris qtalifuing for tle importation exercise.
Based on tle foregoing, the Board resolued tlwt it
slwll:

Prepare and sell th.e tender docaments at a non-
refundable fee of Kshs. 1 0, 000.

Communicate the outcom.e to each oppliant both
su cce s sful and un suc c e s sful.

Submit to KRA a list of successTtrl applicants
afi,er publi.shing ttw same in tte Kenga Gozette.
Thereafier, stict strueillane and monitoring bg
KSB be done at the Port of Mombasa and other
designated port of entries to guard against paper
clearane. Onlg the quantities allocated to antue
at a paticulartime slauld be cleared.
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Communicate to tle success/ul applicants stattng
the qtantitg and month of importation and
cons e cFte nce s of non- compliance.



32. During its 6oth meeting, tJ,e Board further resolved that the
imporiation of the sugar quota be spread throughout the year i e'

from March 2006 to February 2007 and that only Sugar Irnporters

/ Exporters whose registration has been issued as at 116 January
20O6 be considered for allocations.

33. Further, the management was requested to formally communicate
the Board's decision to the parent Ministry and work in close

consultation with other arms of Government to ensure effective
administration of the quota as approved.

34. At adjournment of its 6O& meeting, the Board was presented
with copies of the Legal Notlce No.2 signed by the Mioister for
Agriculture.

35. Duriag its 61"t meeting held on January 18, 2006, the Board
considired the contents of Legal Notice No. 2 dated 13& January
2006 issued by the Hon. Minister for Agriculture and noted that it
was inconsistent with their resolution at MIN.1/2006. The Board
reiterated its earlier resolution and rejected the Legal Notice in its
entirety and observed as follows:

that, in ord.er to regulate the inflow of imports into the
a-lready saturated domestic market they had resolved and
maintained that the administration of imports be by way of a

regulated, transparent and predictable process that conforms
tolhe taia down Public Procurement Regulations;

(i)

(ii)

(iii)

(iv)

that, Legal Notice No.2 of 2OO6 was a unilateral decisioo
by the Mioi"t", for Agriculture and at no material time- 

s it issued in consultation with the Kenya Sugar Board
as stated therein;

that, its contents clearly contradicts the Board's resolution
on the administration of imports through a quota system;

that, the notice goes against the spirit of section 27 of the
Sugar Act, which provides that ali sugar imports shall be

controiled by the Board;

that, in view of the fact lhat,29,120.21, Metric Tonnes of
domestic sugar worth approximately Ksh. 72,8OO'525'00 was
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being held by loca1 factories as stocks as at Monday 16s
January 2006, the imports for the current year be staggered
throughout the year from March 2006 to February 2OO7 to
a-Ilow the disposal of ttre evidently high factory stocks and
facilitate timely pa5rment to farmers for their cane delivered;

(vi) tlrat, the Legal Notie in its current form does not support (v)

above as it provides for a free and liberalized market without
the above stated regulation. It ls therefore neither in the
interest of the farmers nor wider Kenyan public. It is for
this reason that the Board stands by its earlier resolution to
regulate inflows and not go for the "Free for A11". Legal Notice
No.2 dated 13tt January 2006 is there fore rejected by the
Kenya Sugar Board; and,

(vii) that, in the interest of the sugar industry and as the
custodials of the stake holder's interests, the Board should
seek an appointment with the Minister for Agricuiture to
prevail upon him to revoke the Legal Notlce forthwith.

36. Further, at ttre conclusion of the 61"t meeting, the Board's
attention was drawn to allegations in both the print and electronic
media alluding that some of its members may have been
compromised to support the quota allocations hence the decision
to go "Free and Liberalized' route. The Board took grave exception
to this and demanded that a press statement be released under the
signature of the chairman to confirm to all stake holders that none
of the members have been so compromised and also making public
the resolution of the Board disclaiming the Legal Notice No. 2 of
13th January 2006.

37. Further, in this meeting, the management circulated a dra-ft
Gazette Notice to be issued to compliment Legal Notice No. 2. in the
administration of COMESA imports. Given that the Board did not
agree with the contents of the Legal Notice they directed
management not to publish the Gazette Notice whose draft was
circulated in the meeting.

Report bg the PubEc Inuestments Commitlee 23



COMMITTEE OBSERVATIONS AND CONCERNS

What had the KSB Board resolved on the intended

38 As detailed elsewhere in this Report, the Committee heard that at
the 60e meeting held on 13tr' January 2006, the Board having
considered the recomrnendations ol its Tender Committee, adopted
a procedure on the intended importations, which would involve
evaluating the interested importers based on the parameters of

Qualilication; Capability/Resources; Past performance, Storage
and Tax Compliance. The Board was to seil the tender documents
at a non-refundable fee of Kshs.10,000 and thereafter:-

importations and conteqts of LeEal Notice?

(i) communicate the outcome to each applicant both
successful and unsuccessful;

(ii)

(iii)

communicate to the successful applicants stating the
qualtity and month of importation and consequences of
non-compliance; and

submit to KRA a list of successful applicants after
publishing the same in the Kenya Gazette. Thereafter,
itrict surveillance and monitoring by KSB be done at the
Port of Mombasa and other designated ports of entry to
guard against "paper clealance". Only the quantities
illocatedlo arrive at a particular time should be cleared'

39. The importation of the sugar quota was to be spread throughout
the year i.e. from March 2006 to February 2OO7 and only Sugar
Importers/ Exporters whose registration has been issued as at 1lth
Januar5r 2006 were to be considered for allocations'

40. The above resolution of the Board was communicated to the
Ministry of Agriculture vide Letter Ref' KSBIC/251(B)VOL'111 of
January (App-ndix V). In part, the letter conveyed that:-

"....The Kenga Sugar Board has finalized its deliberations on

the adminiitratim of imports form COMESA at their 6On

meeting hetd today 7gh January 2006' The Following is an

outlini of the citeria th$t it h,,s adopted for the process and
which it intend s to publicize to all stakeholders'
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(i) Determine and make public uide a goz'ette notice
our domestb needs, both refined and mill uhite
sugar talang into acount our slartfall.

Appliutton be made to Treasury seeking
exemption form the 28 day peiod reEired for
aduertisement of tenders as Lue are constrained
by time.

(iii) Kenga Sugar Board issues a notice in the three
main local dailies (the Standard, Daily Nation
and Kenga Times) inuiting all *Registered

Importers' to come fortuard and apply for qttotas
specifuing the quantities and timings of actunl
enfu bg manth uith regard to Treasury's
approued aduert time limit.

(iu) Immediatelg the applications are closed,
eualuations be undertaken using the below
stated crtteia and the tender committee be
conuened to adjudicate arcordinglA. The results
be made public tttithin 24 hours to auoid
interference and lobbging.

TLte suggested parametas for eualuation and scoing the
applicant are: importer qtalification, importer
iababititg/ raoTtrces' past performanEe, storage an'd' tax
compliane...... the Board resolued tlnt it slwll:"' submit to
KRA a list of success.Ttrl applicants afier publishing the
same in the Kenga Gazette. Thereafier, stict surueillance
and monitoing by KSB be done at tle Port of Mombasa and
otlwr designated port of enties to guard against paper
clearane. Only the quantities allocated to anriue at a
partiatlar time stould be cleared."....The Purpose of tltis
letter is to communicate this resolutton ard the approued
mod.alittes for the administratim of tlw sugar imports under
COMBSA anrangement for tle Aear 2006/ 07..'"'

41. The resolutions of the 60e meeting of the Board held on 136
Januar5r 2006 were to form the contents of the intended Legal
Notice.
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Was the Board consulted prior to oublication of the Legal

42. During his appearance before the Committee, the Minister for
Agriculture, Hon. Kipruto arap Kirwa, MP alluded that:-

(i) in his understanding of Section 33 of the Sugar Act,
"consultation" is discretionary;

(ii) nevertheless, consultations with the Board were held in the
following occasions:-

(a) during the meeting held at Kilimo House on November
10, 2005; and,

(b)when the Board Chairman and the Vice-Chairman
visited him in his offrce.

43. The Committee draws its observations from the evidence adduced
and papers laid before it rris-<i-uis the provisions of the Sugar Act,
2001 as follows: -.

44. Section 5 of the Sugar Act, 2OO1 details tJ:re composition of the
Board as follows:-

(a)a non-executiue Chairman elected bg tle Board from among
the representatiues of the grouers representahrns on the
Board and appointed by tle Minister;

(b)seuen representatiues elected bg grouers and appointed bg
the Minister;

(c)tLtee representatittes elected bg millers and appointed by the
Minister;

(d)tle Permanerut secretary in the Ministry for the time being
responsible for matters relattng to agriculfite;

(e)the Permanent *cretary to the Tra'sury;

(fl the Director of Agiculture; and
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(g)tlle Chief Exeqttiue of tle Board appointed under section 70

uta shall be an ex-officio member aid secretary tothe Board'

45. Paragraph 2(1) aad (2) of the First Schedule of the Act provides

that;

seuen membets'.

that relate to the Industry.
Report by the Pubtc Inuestments Committee

46. Subparagraph (af of the First Schedule of the Act provides ttrat
;fite'au.7ru; 7or ine "iaua 

of tle business o.f the Board shall be

47. Subparagraph (5) aad (6t of the First.Schedule gives-the chairing

of the Boards meetings'to the Board Chairman' or' in his absence'

the Vice-chait"rrrl o?, in absence of the two' any other member

elected bY the members.

48. From the foregoing, the Committee observed that contrary to the

Minister's opirrlonl tt t Board rnust be consulted prior to making

ifii"ii"". ,.r.ti"g;o importationsllf.sugaf' This is provided for

',rrid.. Section 3g oithe Sugar Act,2001' as follows;

*the Minister maA' in consultation rttilh th'e Board' make

regulations- g.ii,kQ P' lP better carrying out of the

prouisions "t tnii ii"ia utitlaut prejudice to the generalitg of
'the 

foreg oing, such regulations slwll pro 
Td?.fon - - - -. r^ ^*

1a1 ihe ieguiation and control of the production' manuJa"YnnS'

marketing,'iip'o't"do" or exportalion of sugar and its bg-

Products"

4g.TheCommitteealsoobservedthatSection4oftheSugarAct,200l
vests the functio|- oi ."g"r"ti"g, developing and- promoting the

.,rg"t i;ar.try i. th; xeriya Su{ar eoard' It therefore follows that

the Minister must consult the stitutory regulator of the. industry in

the event tnat rrejs io *'tt" ttgrrtttions thit affect the industry' In

ihi" """., regulations governing importations of sugar are matters

27

' the Board shatl meet nol less tlan four times in euery financral
g";;;a nat more tlwn four months 

-stwll 
elapse betwen th'e,date

Zf oi" meeting ana ine d.ate of the -nert meeting' (2) not-

iititonang thL proubion of subparagraph (1)' tle clwirman' and

ii." i"4nd":ition ii utriting bg atleastf'ue.members shall' conuene a

,i""ttig'i| tn" Board at ing time 7or ile transaction of ttte business

of th.e Board"



50. The Committee further observed that' if the objects and functions

of the Board ."' J;;t"i;i in Section + oi the Act are to be

achieved, th" eo*a"H;"il;";;t"1;J ot' such matters as making

of regulations concerning sugar importation'

51. Further, the Committee noted that the Kilimo House meeting was

not a meeting of the Board:-

since, it was instigated bY the

ftfi.i"t y of Agriculture' Meetings o

it. *"trtr"t stiPulated under su

First Schedule of the Act;

Permanent SecretarY,
f the Board are called in
bparagraPh 2(1) of the

(i)

52. ln Addition,

(i)

(ii) as out of the eleven (11) persons present' only two were

members of the ;;;h. ii,J*""..,i Secreta.r]/, Ministry ot

Agriculture "d;;;^;Jbtt"t*"t') 
one was an ex-oJficto

member (chief B-*"tive, rSB). The meeting therefoT" dt^1

not form ttre statutory quorum to constitute a meeting ol

the KSB Board;

(iii) since it was chaired by the Permanent Secretary' Ministry

of Agricuitutt' il't:;-i,g=^;i tht Board can be chaired only

as stipulated #:;b;;"er"pi'" (5) and (6) of the First

Schedule of the Sugar Act;

(iv) Section 8(1)(e) & (f) of the State Corp-orations Act expressly

stipulates on th;';h;ring and quorum of Board sittings of

a state "o'potaiJ"' 
-tn"tt'is 

context' the Kilimo House

meeting "a 
'ti"' *""ti"gt"t - between Minister for

Aericulture ^ta 
ml e;;Jt li'"it ""ttot 

be construed to

UE meetings of the Board;

t]le deliberations of t]..e consultative meeting at

Kilimo House were not "o**t"'i"ated 
to the Board;

the Chairman of the Board informed the Committee

il, 
'^ 

"r- 
*e time he left the- meeting' a

l"iJ.""i"l*"v rot*"a on the intended

;;;;,;t;;s had not been reached;
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(iii) neither the Board nor its Chairman was privy to the
contents of the letter REF: KSB/COM/ 1A/A of
November 14, 2OO5 {Appendix IV} which was
written by the management to communicate and
forma-lise the resolution of the meeting to the
Permanent Secrelary, Ministry of Agricuiture' The
Chief Executive, KSB denied having knowledge of the
letter prior to February 7, 2006 when it was brought
before the Committee. In this regard, the Committee
was informed that the said letter was done on
instructions of the then Permalent Secretary'
Ministry of Agricurlture Mr. Ongwae;

53. The Committee held that, pursuant to Section 5 and subparagraph
(4) of the First Schedule of the Act, meetings between the Minister
and KSB's Board Chairman and/or Vice-chairman cannot be
construed to be meetings of the Board. Decisions and proposals
reached at such meetings are not binding on the Board, unless the
properly constituted Board ratifies them. At no time did the KSB

board ionsider or ratify proposals advanced by the Minister a-fter

his alleged meeting with the Board chairman and Vice-chairman.

After the LeEal Notice . what did the Board resolve?

54. As stated elsewhere in this Report, the Committee heard that the
Board, in its 6l"t meeting of January 18, 2006:-

(i) noted that the Notice was inconsistent with their
resolution under MIN. No. l12006,

(ii) rejected the Legal Notice in its entirety as it was a
"unilateral decision by the Minister for Agriculture and at
no material time was it issued in consultation with the
Kenya Sugar Board",

resolved to issue a Press Statement signed by its
Chairman 

"to 
conlirm to its stakeholders that "none of its

members frad been so comPromised and make public the
resolution of its members disclaiming the Legal Notice
(See appendix VI)

(iii)
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55. Arising from the foregoing, the Committee held that:-

(1) by failing to consult the Board' the Minister violated

Section 33 of the Sugar act;

consultation with the Board' as contained-l^i;tt";il. 2 of 20o6 were therefore

Was the action o f Minister illesal?

the words "in
in the Legal

(ii)

misrePresentation of the truth;

In ht of the COMESA FTARe gulations.what is

KSB in allo tion of suEal rmrrort otas?ca

(iii) to the extent that the Minister faile$ to consult the

Board prior t" ttili;; Ge legfl.Notice No' 2 ol2006

consequent tt *;i;th? Notice-failed-to incorporate the

resoiutions of it"'OoJ r'reedng' the Notice is irregular

and illegal; and

(iv) by faiiing to consult the Board as stipulated in section

33 of the s.te^tI;, titl vri"i"1".' offended Sections 10

and 19 of the Public Officers Ethics Act' 2003'

the tole of
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56. The Sugar Act, 2001 vests the functions of regulating' developing

and promotin*,h; ";;;. ;F"C,il T'Kenva 
Sugar Board' From

the evidence adduced, the Committee heard that' Kenya acceded to

coMESA r'r"" r'li"Jh]"t*ttt on October 31' 2ooo' Pursuant to

which there was;;;?J =rrge of sugar imports O:T_T" region,

with dire "n""i" 
^^I" --tttt "dom""tf" sugat market' 

- 
Kenya

subsequently i"""l"JLa was granteJ a collBse FTA Safeguard

window in the v"iiooz which was renewed in 2003 for a four-

year term ""*;;"*; 
il;b1n' r!-t" "" this window that the

prevailing sugar importations are based'

57. The Committee noted that' in theyear 2OO3' under Section 33 of

the Sugar e"t zti'oJ]Ir'" rt'r-inl"tty of Agricuiture issued Legal Notice

No. 39 being ;;' ilg* (Imports' Exports and By-Products)

Regulations *nili' *IJp"t'l"t" effect for the first time in 2004

consequent t" ;hi"h ;"'et;a' vide gazette Notice No' 2127 of

March tg, zooi etetted to allocate 9"5t1^t9 eighteen traders to

i*p"t, sugar in the period March to July 2004'



58. The Committee also heard that, the legality of the Gazette Notice

No. 2127 was questioned by certain importers who.had not.been

allocated quotas, *tto igttottd it and applied Notrce No' 12 of

March 1, 2b04. The effec"t of this was that most of the 18 traders

allocated quotas were locked out of the 2004 quota for mill white

sugar and p.o"".d"d to institute legal proceedings. against the

Board and Kenya Revenue Authority seeking claims for lost

business.

59. The Committee further heard that almost at the same period'
- - 

durirrg the 14th meeting of COMESA Trade and Customs

Comriittee in May 2OO4,; complaint was raised that Kenya was

;;;gitg i., r'ron-i.rlff Barriers gresl through the O11oll.alocation

"yJtJ* 
irhi"h, ott"""iUfy, was in breach of Articles 49 (Elimination

of NTBs), 55 (Co-mpetiiionl, S7 (National Treatment) and 61

(Safeguard Clause) of couBSe Treaty' Keny1. c*" T--1".:Y.tT."t-"t:
ir"r--oni"" its trade systems with the trading polrcy wltnln tne

COMESA trading block'

60. The Committee took cognisance of the fact that' in the 2005.quota

ald in line with tfr. CSfvfBSA FTA Regulations, the Board issued

Gazette Notice no. 1405 of February 25' 2OOS ftalase contents were

subjected. to examiiaiin-Lg tne Cimmittee as ttey contrauened tle
KSB's Board ,""iiiii{,, iroviding for importation of mill white

sugar by traders ;i Ju";" in thJratio of 70 to 30 respectively' on

iirst come-fir"t "L*"a 
basis in the spirit of liberalized and free

lr"a". eg^i., th. B;;; was sued by importers who preferre-d quota

allocation to the free for all system' arguh! that KSR was

contravening S""tiot 6(2) Sugar 1tmp9l!"'-.E*qotts. and By-

Products) e"g"f.iioi" t#e'tl N;ti"e No'-39)' The Courts ruled in

favour of KSB.

61. The Committee also noted that the Board has had various

corresponderr""" *iit' the office of the Secretary General of-Comesa

with a view to "rt;ii;;;;and 
adopting a suSar import policy that

is in tandem with national statutes and the Comesa Treaty'

62. Further, the Committee noted that' even though the Bo.ard had

resolved that *rii;; concurrence be sought from the Ministries of

Trade and agti""li;t",1f'" rt"""t'"y' Kenya Revenue Authority arrd

the Attorney-General prior to putting the Legal Notice' this was not

done.

3l
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63. From the foregoing, the Committee observed that, much as the
Board and the Ministry felt that the Regulations initially olfended
Articles 4,5,49,55 57 and 61 (See Appendix VIII) and Article 27 of
Vienna Protocol on Treaties, the Chief Executive of the Board failed
to get the opinion of the Office of the Attorney-General before
putting forth the Notice as directed by the Board.

64. Further, taking cognisance of the relevant Articles of the Vienna
Convention on International Treaties, having carefully examined
Articles 49, 55, 56, 57 and 61 of the Comesa Treaty (See Appendix
VIII) urs<i-urs the role of Kenya Sugar Board as provided for in the
Sugar Act, the Committee held that, once COMESA has allocated a
quota to its member state under the FTA and the extended
Safeguard window, it is up to the member state to determine how
the quota witl be exhausted. The mechalism(s) of determining how
Kenya's quota would be achieved is a statutory preserve of the
Kenya Sugar Board. tnvariably, KSB is expected to advice the
government in this regard.

At the same time, the Committee expressed concern on conflicting
information and uncertainty in the profits made by Chemelil
Sugar Company on beha-lf of millers in the year 2OO5 importation
exercise. In a submission to the Committee last year, the Minister
for Agriculture alluded that the company realized Ksh. 600 million
from the importations. The figure was later reduced to Ksh. 78
miltion and then adjusted to Ksh. 40 million.
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RECOMMENDATIONS

65. It is importalt to note that: -

(a) the Committee had deliberated at length on a similar matter
during preparation of its 13th Report which has since been
laid before this House. In preparation of the 136 Report, and
in connection with running of State Corporations by parent
Ministries, the Attorney-General advised and asserted that
unless expressly provided for in a state corporation's
enabling statute, the role of a parent Ministry is chiefly
advisory as they are normally and adequately represented in
the boards of state corporation under them and as such
should ventilate their views in board meetings of those
corporations; and,

(b) in its 13ft Report, ttre Committee took great exception to the
hnding that, in execution of sugar importations for the 2005
quota under the COMESA FTA arrangements, KSB had been
disregarded in making Gazette Notice No. 1405 of February
25, ,OO5. The Notice failed to reflect the resolutions of the
Board on the then intended sugar importations. The Chief
Executive of the Board, Mr. A. Otieno had informed the
Committee that he made the Notice a-fter consultation only
with the Minister for Agriculture Hon. Kipruto arap Kirwa,
MP.

66 Arising from the evidence adduced, papers laid and the foregoing
delibeiations by the Board, the Committee makes the following
specific observations : -

(i) lhat, by instructing the management of the Board to
attend and draw the letter REF: KSB/COM/IA/A of
November 14, 2OOS (Appendix IV) to the Permanent
Secretar5r, Ministry of Agriculture at the meeting at Kilimo
House and issuing other instructions to the Chief
Executive, who is only answerable to the Board (Section
1O of the Sugar Act, 2OO1), the Ministry of Agriculture
usurped the powers of the Board; The Committee
e*press." the view that it was on the strength of this letter
that the Kilimo House meeting was formalised and the
contentious Legal Notie issued;
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(ii) that, continued usurping of the statutory powers of the

Board is not onlvliiei'r& "a 
ilegal-but also renders the

regulatory & t"";;i fit;;tions of urie goT d futile therefore

negadng its very existence;

(iii) that, the continued usurping of the regulatory and control

powers of the B;a-; sr-fiar importations would have

f,ir".t ,r"g*tive imflicatiott" ot its financial performance;

that, considering that prior to February- 8' 2006' the

Board was not pnuy tJ the management's letter REF:
"xsEicooal ia/e' or- Nt'"*u"t 14' 2oo5 to the then

Permanent Secretary, Ministry of Agriculture' there was

d.eliberate action Uy tt'"-fie **^gErn"t't-to concea-l its

dealings with the Vri"i"t"y in res=pect oi the intended

importations and as 
'";;;'the 

Board was not aware of

such dealings, and;

that,theBoardwasnotconsultedpriortoreleasingLegal
Notice No. 2 of 2006'

(iv)

(v)

67. The Committee recommends that:-

(i) the Director of Kenya Anti-Corruption Commission

institutes io'u=tigttiJns into the.execution of sugar

importation= it't-i'tttt "ountry 
un-der the COMESA FTA

arrangement" to-' Ii1-p"iittis 2oo4' 2oo5 and 2006

particularly oo-int-i"ies played -by 
officers ln the

Ministries oregriJture' Tiadi &-Industry' the Kenya

Revenue Atth;;i;-;id- tht. x"ttv" sugar 
-Board

(inctuding sot';'i"iiers) with view to preferring

appropriate "i;tg"" 
against any person(s) found

culPable;

(ii) the Director of Kenya Anti-Corruption Commission

institutes i""""iigttiJ'"' ioto to the role of the Hon'

Kipruto .r.p xi-i!, Mn' M'' James E' ongwae and Mr'

Andrew Otit"o'i" tlt txecution of sugar imP-ortatio:ls

into the touni; under^^-the coMEsA FTA

arrangement";;t-i,e pt'ioa" 2oo4' 2oo5 and 2o06;

Anti-
the

5q

(iii) pursuant to se-ctions 10' 35 and 36 of the

Corruption t"o 
-it""orni" Crimes Act' 2OO3'
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(ivl

(vl

(vil

flndings and recommendatious of the Director of
Kenya Anti-Corruption Commission in respect of (i)
and (ii) above be included in rePort of the fourth quota
of the year 2OO5;

the Hon. Kipruto arap Kirwa and Mr. Andrew Otieno,
Chief Executive of the Kenya Sugar Board lmmediately
steps aside to allow the Kenya Anti'Corruption
Commission carry out the above-mentioned
investigations;

without compromising the autonomy of the Kenya
Sugar Board and in ordet to streamline the sector and
safeguard national interests in the importation of
sug"r, an Inter-Ministerial Committee be formed
compristng and not Umited to, representatives of
Kenya Revenue Authority, the Office of the Attorney
General, Ministry of Agriculture, the Kenya Sugar
Board aud the Ministry of Trade & Industry (all not
below the level of a Deputy Secretaryl to set guidelines
for sugar importations by 31"t December, 2OO6 and
make public the resultant regulations and guidelines,
which would then be employed for all sugar imports
under the COMESA FTA Safeguard window for the
period up to the Year 2OO8;

the Minister for Agriculture, now and ln the future,
refrains from lnterfering with the day-to-day activities
ofthe Board; and

(vii) where the parent Ministry has, in the past, irregularly
negated administratlve decisiou(sl made by the Board
in exercise of its statutory Powers, the Board should
be at ltberty to revisit the matter(s) and make
appropriate decision(s).
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APPENDIX I

MINUTES OF THE PROCEEDINGS OF THE
COMMITTEE
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MINUTES OT^ THE FIRST SITTING OF THE PI'BLIC NVESTMENTS
COMMIT:IEEONMAT-TERS oF XENYA GAR BOARI) ACCOUNTS ANDSU
IMPORTATION OF SUGAR HELD IN COMMITTEE ROOM NO. 7
PARLIAMENT BUILDINGS ON THURSDAY 15TH DECEMBER, 2OO5 AT

PRESENT

The
The
The
The
The
The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

J.B.N. Muturi, MP
WaJuia Wamunyinyi, MP
Gachara Muchjri, MP
Ali Bahari, MP
K.M. Sang, MP
(Dr.) Sa'"my Rutto, M.P.

(Chairaean)

Senior Clerk Assistant
Third Clerk Assistant

ABSENT WITH APOLOGY

The Hon. Jimmy Angwenyi, MP
The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP

NATIONAL ASSEMBLY

MS. Phylis Mirungu
Mr. S.J. Njoroge

MINISTRY OF FINANCE (DGIPEI

Mrs. T. N. Gathaara - Under Secreta5r

CONTROLLER AND AUDITOR GENERAL

Mr. Sylvester N. Kiini - Deputy Director of Audit
Mr. Charles N. Nyanyuki - Principal Auditor

INSPECTORATE OF STATE CORPORATIONS

Mrs. T. K. Gichala Inspector I

MINISTRY OF AGRICULTI'RI

Mrs. Emily M. Gatuguta Senior Deputy Secretary/ SC
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MIN. No. ool/200s/2006 I2I EVIDENCE

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs Rosemary Mkok Company Secretary and Zacheus Kivindu,
Management Accountant appeared before the Qomrnillss and gave evidence
on the Accounts of the Board and those of tJre Sugar Development Fund for
tlre year 2OOO /2OOO| .

MIN. NO. OO2l2OOSl2o06[002): EWDENCE: GRAPH 1 OF
2OOO|2OOL ACCOI NTSiI OPERATING
RESULTS.

The Committee was informed that the difference in the Operating Results
figure was due to decreased levy collections, loarr repayments ald increase in
emplo]ment costs.

The Committee Concluded taking evidence on the paragraph.

. NO. OO3 2005 6 EVIDENCE: PARAGRAPH 2- FORMER
CHAIRMAN'S IMPREST

The Committee heard that the Board has since forwarded the matter to the
Inspectorate Corporations for necessar5r action arrd recovery.

Having talen evidence on the paragraph, ttre Committee directed that: the
Chief Executive;-

(0 and the Inspectorate of State Corporations (iSC) pursues the mater
expeditiously and report progress wi*rin 30 days period. (Action:-
ISC); and,

(ii) to provide breakdown information on alxounts and the diverse date
and, which the Imprests were issued.

The Committee directed the Chief ExecuLive to Pursue t].e matter
expeditiously and inform Mr. Francis M. Chahonyo of the fulI amount
clairnable from himself ald the amount claimable from the Naliona] Ba-nk
ald progress report be made to the Committee in 30 day's time.
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Report and Accounts of the Kenva Suqar Board and Suear Develooment
Fund for the vears 2OOO/2OO1 and the Certificate thereon bv the
Controller and Audltor General.

The Committee resolved to treat tJle paragraph as concluded save for the
above-mentioned directives

MIN. NO.OO4/20O5/2OO6[2I: EVIDENCE: PARAGRAPH 3- RETIREMENT
BENEFITS



The Committee treated the paragraph concluded save for tJ:e above-
menLioned directive.

MrN. NO.OOs / 2005 I 2006121: EVIDENCE: PARAGRAPH 4 MEDICAL
AND

The Committee directed the Chief Executive to seek post-facto approval from
the State Corporations Advisory Comrnittee for those allowances paid to
members of stalf without approval ald provide evidence on progress in 30
days.

The Committee treated tJ:e paragraph concluded save for the above-
mentioned directive.

SCHEME ALLOWANCF^S

MIN. NO 06t
AMOUNTS

The committee directed the chief Executive to liaise with the Kenya National
Audit Oflice with a view to resolving the matter by providing all supporting
vouchers/documents in respect of the expenditures to KENAO and provide
progress report in tJrree weeks' time

The Committee treated the paragraph as concluded save for the above-
mentioned directive.

MIN. NO. OO7 t200512006l2l: DEFERRED EVID CE: ACCOUNTS OF

.o oo5 .,2006 I: EVIDENCE : PARAG H 5 UI{SUPPORTED

SUGAR DEVELOPMENT : PARAGRAPH
1- LOSS ON EXPORT AND IMPORT OF RAW
SUGAR

The Committee heard that tJ.e Board was in the process of seeking
subvention from the Treasury for the losses incurred. Further the committee
was informed t].at there is no evidence to show whether t].e Board (then
Authority) sought and was granted leave not to employ international
tendering procedures prior to importing the sugar.

The committee directed the chief Executive to provide copies of evidence, if
any, that other iirms tendered via Emaii.

Further, taking cognisalce of the fact that during compilation of its 13th

Report, it naa e*raustively deliberated on the year 2005 importations of
sugar under the COMESA FTA arraagements, tf.e Committee advised the
minagement to uphold principles of prudent commercial practices in the
2006 quota and be more stringent in exercise of its statutory powers of
regulating and controlling the sugar industry as vested on the Kenya Sugar
Board by tJre Sugar Act, 20O1.

The Committee deferred taking evidence on the paragraph'
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MIN. NO. oo8 2OOS1200612l: DEFERRED: EVIDENCE: ACCOUNTS
OF' SUGAR DEVELOPMENT FIIND:

Ttre Committee deferred taking evidence on t]:e subsequent paragraphs in the
Accounts of Sugar Development Fund until a later date.

MIN.NO. 009120051200612lz ADJoIIRNMENT

And there being no other business, the Chairman adjourned the Sitting at
1.15:00 p.m. until Friday, August 19, 2005 at 10:00 a.m.

Hoa. J. B. N. Muturl, MP
Slgned:

(Chalraaa)

March 7, 2O06
Date
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MII\ruTES OF THE SECOND SITTING OF THE PUBLIC IIIfESTMENTS
COMMITTEE ON OF KENYA SUGAR BOARD ACCOUNTS AND
TMPORTATION OF SUGAR HELD IN CO ROOM NO. 7
PARLIAMENT BUILDIN GS ON THI'RSDAY FEBRUARY 2.2006 AT 1O:OO

PRESENT

The Hon. J.B.N. Muhrri, MP
The Hon. Gachara Muchiri, MP
The Hon. Ali Bahari, MP
The Hon. K.M. Sang, MP
The Hon. Jirlrmy Angwenyi, MP

ABSENT WITH APOLOGY

The Hon. (Dr.) Sarnmy Rutto, M.P.
The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP
The Hon. Wafula Warnunyilyi, MP

NATIONAL ASSEMB

Ms. Phylis Mirungu
Mr. S.J. Njoroge

(Chaitman)

Senior Clerk Assistant
Third Clerk Assista-nt

MINISTRY OF FINAN CE IDGIPEI

Mrs. T. N. Gathaara Under Secreta5r

CONTROLLER AND AUDITOR GENERAL

Mr, Sylvester N. Kiini
Mr. Charles N. Nyanyuki

Deputy Director of Audit
Principal Auditor

F STATE CORPORATIONSINSPECTORATE O

Mrs. T. K. Gichana
Mr. Patrick Waldalca

Inspector I
Inspector

MINISTRY OF AGRIC

Mrs. Emily M. Gatuguta - Senior Deputy Secretary/SC

MrN. NO, OrO I 2005 I 2006121 EVIDENCE
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Reoort and Accounts of the Kenva Susar Board al'd Sugar Developmeat
Fund for the vears 2OOO 20aL aud the Certifrcate thereo bv the
Controller and Auditor Gene ral,

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Yufualis Okubo, Legal Officer; E ',-a Malianda, Ag. Head of Intemal
Audit; P. Njeru, Ag. Head of Planning and Zacheus Kivindu, Management
Accountant appeared before the Comnittee to give evidence on intended
importation of Sugar as stipulated on Legal Notice No. 2 ol 2006 ' the
Accounts of tJle Board and those of tJ:e Sugar Development Fund for tJ:e year

2OOO /2OOr.

MIN. NO. O tLt200sl2006 o D OF TAXING OF
EVIDENcE.

The Cotnrnittee expressed concern that the Board was not competently
represented. as the substantive office holders in the Management and the
parent Ministry had not attended the sitting. The chief Executive informed
the CommitteJ that the substantive Company Secretar5r was held up in an
offi.cial function of the Board.

In the clrcumstance' the Commlttee deferred taking evldelce on the
accounts of SDtr' uatll Wednesday, February 08, 2006 whea the Chief
Executlve wlll be expected to appear before the committee aloagslde
the substaatlve office holders.

Further, the committee noted that it had earlier in December 2005 expressed

itself on the matter of importation of sugar where it encouraged the Board to
avoid situations where its powers as vested on it by the Sugar Act, 2001

would be diluted. Noting tl.at the Act may have envisaged the Board to make
profits in regulation and control of sugar irnportalions, the Com'nittee
observed tlaisuch approaches as the one put forward under the lcgal Notice

No, 2 of 2OO6 may have adverse filancial implications on the Board and may
,r"rrtp 

-th" 
regulalory and control roles of t1.e Board ln thls respect, the

Com-mlttee risolved to lovlte the Chelrman of the Board ln lts meetlng
of Wedaesday, February 15, 2006 to aPPear aloogslde the MarageEeT t
and the Pert raneDt Seeretary, PareDt MlBlstrJr to give evldence otr the
iupllca$ors of tDG Legal JVot{ce on the powers ofthe Board as vested oa
tt by the Sugar Act' 2OO1.

MrN. NO. OL2l20 OSl2o0612lz ADJOI'RNMENT

And there being no other business, tl.e chairman adjourned t].e Sitting at
11:00 a.m. until Wednesday, February 8, 2006 at 10:00 a'm'

Hon. J. B. N' Mururi, MP
Signed:.

(ChalrmaaI
Marct.7,2006

Date:..........,......
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MINUTES OF TIIE THIRD SITTING OF THE PI'BLIC I}TVESTMENTS
COMMITTEE ON MATTERS OF KENYA SUGAR BOARD ACCOUNTS AI{D
IMPORTATIO NOF SUGAR HELD IN COMMITTEE ROOM No. 7
PARLIAMENT BUILDINGS. ON WEDNESDAY. FEBRUARY 8. 2006 AT

The
The
The
The
The
The
The

1O:OO A.M.

ENT

Hon. J.B.N. Muturi, MP
Hon. WaJula Wamunyinyi, MP
Hon. Gachara Muchiri, MP
Hon. Ali Balari, MP
Hon. K.M. Sang, MP
Hon. (Dr.) Sa:nmy Rutto, M.P.
Hon. Jimmy Angwenyi, MP

ABSENT qIITH APOLOGY

The Hon. Peter G. Munya, MP
The Hon. Gitau Kabogo, MP

IN AT-TENDANCE

NATIONAL ASSEMBLY

Ms. Phyllis Mirungu
Mr. Samuel J. Njoroge

(Chairman)

Senior Clerk Assistalt
- Third Clerk Assistant

MINISTRY OF FINANCE (DGIPEI

Mrs. T. N. Gathaara Under Secretary

CONTROLLER AND AUDITOR GENERAL

Mr. Sylvester N. Kiini
Mr. Charles N. Nyanyuki

INSPECTORATE OF STATE CORPORATIONS

Deputy Director of Audit
Principal Auditor

MINISTRY OF AGRICULTURE

Mr. Wilson Songa
Mr. J. K. K. Gichuru

Agriculture Secretary
Principal State Council

Inspector I
Inspector
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MIN. NO. o13 2005/2006t21 EVIDENCE

Report and Accouats of the Keaya SuEar Board and Sugar Development
Fund for the vears 2OOO l2OOl and the Certificate thereo[ bv the
Controller and Auditor General.

Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Joseph Mbai, Board Chairman and Thomas Mamken, Head of
Finance appeared before the Comoittee and gave evidence on tJre Accounts of
tJ e Board and those of tJ:e Sugar Development Fund for the years
2OOO I2AOOL a::d on the implications of ttre Legal Notlce on the powers of tJre
Boa-rd as vested on it by t.Ile Sugar Act, 20O1.

MrN. NO. O14l2005/200612t: EVIDENCE: ACCOIINTS OF SUGAR
DEVELOPMENT FUND: PARAGRAPH 1

LOSS ON RT AND IMPORT OF RAW
SUGAR.

The Chtef Executive informed the Commlttee tbe Board was in the
process of seekittg subventlon from the Treasury for the losses lncurred.
Further the Commlttee was lnforned that there is no evldence to show
whether the Board (then Authorltyf sought and was granted leave aot to
employ internatioaal tenderiag procedures Prlor to Importiag the sugar
while some lirms were discovered to be non-exlstent.

The Committee observed that evidence given by tJ.e management touched on
tlie contents of Legal Notice No. 2 of 2006, which was bound to bring forth
financial implications on ttre Board. In the Circumstances and in furtherance
to its mandate, the Committee reiterated its earlier decision to continue
taking evidence on the matter of intended sugar importations as envisaged by
the Notice.

E.lfifiSAGED BY LEGAI, NOTICE NO. 2 0F
2006 VIS.A.VIS POW'ERS OT THE BOARD

Pursuaat to Sectlos 16 of Natlonal Assembly Powers and Privileges) Act,
Cap 6 of Laws of Ketrya, the Committee resolved to qramine the Chlef
Executlve, Kenya Sugar Board, ou Oath.

On Oath, the Chief Executive informed the Committee:-

(i) that, during its meeting of 3lst October, 2005 tJ:e Board resolved to
review legal Notice No. 39 of 2003 so as to incorporate a free for all
system on first come first for the tariff basis. The Board also
directed tj:e Maragement to prepaJe a report considering t]le
correspondences between itself Comesa and the Ministry. Further,
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the Permaaent Secretaries, Finalce, Trade and Agriculture be
invited and consulted prior to preparing tJ.e Board Paper;

(ii) ttrat, preliminary informal consultation took place between the Chief
Executive, Board Chairman a.nd the Permaleot Secretary, Ministry
of Agriculture;

(ni) that, the Meeting of November 2005, which took place in Kilimo
House, was at the instigaLion of t.Ile then Permanent Secretary,
Ministry of Agriculfure. The meeting recommended that tlte Sugar
(Imports, Exports & By-Products) Regulations, 2003 be amended in
Regu.lation 6 (2),(3) and (a) to remove the three existing options for
the administration of imports by way of quota allocation, tenders
and auctions. The meeting recommended that the section be
replaced by a new section that read;

The Board sho.ll facilitate the importation of raut/ mill white and
while refined sugar bg regtstered importers/ mitlers on a non-
discriminatory and liberalize d b asis "

This recommendation
ratification.

was not presented to tJ:e Board for

(iv) that, the Board's management formalised the resolutions of tlie
Kilimo House Meeting and instruction of the P. S Agriculture by
writing to tlle P.S. on November 14, 2005.

(v) that, tJ:e KSB Board irr its subsequent sittings alfrmed its
resolution to adopt the non-discriminatory approach il the
importations;

("i) that, though he was instructed by t]1e Board, he did not hold
consultative meetings with the Office of the Attorney-General to
iron-out lega1 matters prior to making t.I.e JVolice; and,

("ii) that, he was not privy to the contents of the letter REF:
KSB/COM/IA/A of November 14, 20O5 signed by the KSB
Secretary, R. Mkok, until February 7 , 2006;

MIN. NO. OL6 I 2005 I 2006121: ADJOIJRNMENT

And there being no other business, tJle Chairman adjourned the Sitting at
1.50 p.m. until afternoon.
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MIN. NO. O 17 l200s12OO612l: EVIDENCET IMPORTATION OF SUGAR AS
NOTICE NO. 2 OF

2006 -vls POWERS OF THE BOARD
AS VESTED ONITBY SUGAR AC

Oo Oath, the Board Chairman informed the ComEittee: -
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(il that, he was invited to a meeting at Kilimo House to deliberate on
sugar importation matters in preparation of a subsequent Eeeting
of the Board which was to deliberate on the legal way forward on
the importations. By the time he left, the Kilimo House the meeting
had not made a resolution on tJre matter;

(ii) that, t]le Board was not privy to the contents of the letter REF:
KSB/COM/1A/A of November 14, 2OO5 by tJ:e Board Secretar5r to
the Permanent Secretary, Ministry of Agriculture;

(iii) th.at, contrary to the submission by the Chief Executive to
Committee, the Legal Notice No. 2 of 2006 was not done
consultation with the Board;

the
in

(iv) the Board fina-lised its deliberation on tl.e intended contents of tJ e
Legal Notice on 13e January, 2006 at the end of this meetiag. The
Nolice was to come out after this date;

(") that, the I-egal Notice (No. 2 of January 13, 2006) was brought to
tl:e attention of tJ:re Board at its meeting on 13ft January, 2006 at
2.15 p.m.;

(vi) tJrat, concerned tJ:at the Notice was irregular to the extent tl:at the
powers to regulate and control the importation vested on t-Jle Board
arld that tlle notice was bound to have adverse finalcia-l effects on
the Board, ttle cale and subsequently on the prices of sugar in the
country, the Board intended to meet the Minister arld prevail upon
him to u.ithdraw the Nolice; this is t}le position of t.le Board, to
date;

("ii) that, the Board met on 18th January, 2006 where it looked further
ilto the implications of the Notice. lts is in that meeting that Board
became privy to information that tJ:e Minister had publicly alleged
that some members of t1.e Board had been bribed to manipulate the
irtended importations;

(viii) that, the Board resolved to put a paid press release stating its
position; later artd in order to avoid a confrontational approach, t].e
Board Chair was matdated by the Board to request for a meeting
with the Minister and to press for another meeling with the full
Board in order to prevaiJ upon him to withdraw tl:e Legal Notice;
and,

(ix) that, when the Minister met with t}le full Board, he declined to
withdraw tl:e noLice and instructed that he would leave some
regulatory powers on the Board in respect of the whole exercise;

(") that, tJ:e Board has since discerned ftrat with the Nolice in place,
ariy attempt to exercises its regulator and/or controi powers as
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conferred by tl.e Sugar Act, 2001 would attract litigations as those
powers had been taken way by the JVotice.

The Committee observed with concern that: -

(i) much as the Board and the Ministry felt that the Regulations
initially oifended articles 4,5,49,55 57 and 61 and Article 27 of
Vienna Protocol on Treaties, tJle Chief Executive of the Board failed
to seek tJ:e opinion of the Office of the Attorney-General before
putting forth the Notice;

(ii) even though the Board had resolved that written concurrence be
sought from the Ministries of Trade and Agriculture, tlie Treasury,
Kenya Revenue Authority and the Attorney-General prior to Putting
the Lega1 Notice, this was not done;

Further, the Committee took great exception on assertion that prior to
February 8, 2006, both the Board and the Chief Executive were not privy to
the letter REF: KSB/COM/ lA/A of November 14, 2005 to the Permanent
Secretary, Ministry of Agriculture, which letter was sigrred by R. Mkok on
behalf of the Chief Executive. The Committee observed that could be it is on
the strength of that letter that the Kilirno House meeting was formalised arrd
the contentious Legal NoLice issued. In the circumstances, the Committee
resolved:-

(i) to defer taking evidence on the matter until Thursday, February 9,
2006 at 9.30 a.m. when tJ:e Management will be required to appea-r

again alongside t.I.e Board Chairman, Ms' Rosemary Mkok
(Company Secretary) who sigrred the letter REF: KSB/COM/ 1A/A of
November 14, 2OO5 a,nd Mr. Yufua1is Okubo, management's Lega-l

Officer; and

that, the Minister for Agriculture apPears before it on Wednesday,
22 February 20O6 at 10.00 a.m. to give evidence on the matter.

(ii)

The following papers were laid before the Committee:

(i) Letter REF. KSB/PD/SR/VOL.IILlT+ dated January 4, 2006; laid
by Chief Executive

(iil Letter REF. KSB/PD/SR/VOL.III/75 dated January 4, 2006 ; laid
by Chief Executive

Letter REF. KSB/PDISR/VOL.LIL176 dated January 13, 2006 to
tJ:e P.S. Ministry of Agr-iculture informing him of t}le resolution of
the Board in its 60e Sitting held on the same day; laid by Chief
Executive
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(1v) Copy of PRESS RELEASE ON SUA4R MUS?Ry, dated 24n January
2006 by the Minister for Agriculture; laid by Board Chairman;

(") Copy of Minutes of the Board addressing itself on the sugar
importations; and,

("i) Copy of intended press release by the Board ttf)ed; Kenga Sugar
Board's Posifion on the Comesa Sugar Imports for ttte gear 2O06 at
Sukai Plaza, Nairobi by the Chairmal, Kenya Sugar Board; laid by
the Board Chairma-n

MIN. NO. Ot9 I 20o5 I 2o06121: ADJOURNMENT

And there being no other business, the Chair-man adjourned tl"e Sitting at
6.40 p.m. until Thursday, February 9, 2006 at 10:00 a.m.

J.B. N. Muturi, MP
Signed:

(Chairman)

March 7, 2O06
Date:...........,
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Mr. Andrew O. Otieno, Chief Executive, Kenya Sugar Board, accompanied by
Messrs; Joseph Mbai, Board Chairman; Rosemar5l Mkok, Company SecretarSz;
Yufuafis Okubo, Legal Ofiicer and Patricia Njeru, Ag. Head of Planning
appeared before the Committee to give evidence on the Accounts of the Board
and those of the Sugar Development Fund for the years 2OOO l2OOOl and on
the implicalions of the legal Notice on the powers of the Board as vested on it
by the Sugar Act, 2O01.

MIN. NO. O2L I 2005 I 2006/,21: EVIDENCE: IMPORTATION OF SUGAR AS
ENWSAGED BY LEGAL NOTICE NO. 2 OF
2006 vrs-A-vls Po OF THE BOARD
AS VESTED ON IT BY SUGAR AcT. 2001.

Pursuant to Sectioa 16 of National Assembly Powets and Priwileges) Act'
Cap 6 of Laws of Kenya, the Committee examloed the Chlef Executive,
Kenya Sugar Board, oa Oath.

On Oath, the Compaly Secretar5r, Ms. Mkok informed tl:re Committee:-

(i) that, the Board in its 55e meeting of October 31, 2005 requested
tJre malagement to do prepare a Paper considering the previous
Iitigalions, reservations by the COMESA secretariat, and tl.e existing
legal framework on sugar importations in consultation witl" the
Permarrent Secretaries Ministries of Agriculture, Trade and Finalce.

(ii) that, in mid November, 20O5 under the Chairmanship of the then
Permarent Secretary Ministry of Agriculture, t]le management and
the Board Chair held an informa-l exploratory meeting to deliberate
on t.}:e importations at Kilimo House;

(iiil that, at t]:e Boards 56th Sitting, t]le Management presented a paper
to the Board and after considering it, tJ e Board refereed the paper
to the Tender Committee, which on the basis of Legal Notice No' 39
developed a criteria for regulating, controlling and facilitating the
importations,

(iv) that, the paper was presented before tle again Board on 136
January 2006 at its 60u sitting where the after consideration it was
adopted and the Board dtected the malagement to communicate
the resolution to the Ministry.

(v) that, tJle management wrote to tJ.e Permalent Secretary Ministry of
Agriculture o 136 January 2006 vide letter REF: KSB/C/2SI(B)
VOL. 111 comrnunicating the resolution of the Board; and,

(vi) that, it is at the end of the sitting tl-at the Legal Notice No. 2 of 2006
issued on Kenya Gazette Supplement No. 2 of January 13, 2006,
was brought to the attention of the Board, which notice members
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expressed concern that it was not in line with t.Ile Boards
deliberations, and,

The Committee observed that: -

(i) the Management did not disclose to tJ.e Board, in its subsequent
sitting that an informa-l consultative arrd erploratory meeting had
been held at Kilimo House to deliberate on the intended
importations and that a letter had been done to the P.S. Agriculture
to this elfect on l4th November 2005; and,

(n) the Board has not, to date, adopted the Legal Notice No. 2 of 2006.
as it has realised that the notice envisages a free-for-all approach
which therefore compromises tJre powers of the Board to regulate
and control the importations. This was realisation was asserted by
the lega,l advice given to the Board's tender committee by the office
of the Aftorney General, Mr. Patrick Okoth.

The Corn"'ittee deferred taLlng evldeace on the matter until Wednesday,
February 22, 2006 when the Minister for Agriculture will be expected to
appea-r before the Committee alongside the Management.

The Chief Executive was directed to provide information on the prolits made
by M/ s. Chemili Sugar Company in respect of the previous sugar
importations.

MIN. NO. O22l 20o5t2006t2t: DEFERRED EVIDENCE: PARAGR.{PHS 2 -
soF ooo/2001 COUNTS O SDF.

The Committee deferred taking evidence on Paragraphs 2 to 5 of the Accounts
of SDF until Wednesday, February 15, 2006 at 1O.00 a.m'

MIN. NO. 0231200s t2oo6121: ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
1.30 P.M. until Wednesday, February 22, 2006 at 9.3O a.m.

J.B. N. Muturi, MP
Signed:. ...

(Chairmao)

March7,2006
Date
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MIN NO. O24 2005 2oo612l: EVIDENCE

Report aad Accounts of the Keaya Sugar Board aad Sugar Developmeat
Fund for the years 2OOOI2OOL and the Certificate thereon by the
Coatroller aad Auditor General.

The Hon. Kipruto Arap Kirwa, MP. Minister for Agriculture; appeared before
the Committee to give evidence the legality arld implications of the legal
lYotice on the powers of the Board as vested on it by tJle Sugar Act, 2001.

MrN. NO.O25l2005 I 200612t: EVIDENCE: IMPOR ON OF SUGAR AS

t

GED BY LEGAI N o. OF
2006 OF THE BOARI)
AS VE.STED ON IT BY SUGAR ACT. 2OO1.

Among otler Eatters, the Minister informed the Committee that:-

(i) t]le Board had spent close to Ksh. 200 million in litigaLions arising
from procedures employed in sugar importations;

(ii) the Regu.lations as set out in Legal Notice No. 29 of 2001 were
superfluous to the in a liberalised market; and

(iii) in his interpretation of tJ'e Sugar Act, consultation with the Board in
connection with making of regulations tJ:at govern importations of
sugar was discretionary,

MIN. NO.O26 / 2OOS I 200612lz PROCEDT'RE

On a point of Order, tJ:e Minister objected to tJre representation of the
Treasury (DGIPE) by t.I:e OIficer present and declared that he shall not give
evidence before the Committee, if tJ'e Officer continued to sit citing earlier
conllict between the officer a-nd the Minister. In the Circumstalce, tJre

Committee directed ttre Minister, the officers from t.J:e Kenya National Audit
Office, the Inspectorate of State Corporations and the Treasury to withdraw
form the sitting so as to allow it to make a ruling on the matter.

Having deliberated on the matter, and after consulting the Offrce of the Clerk
of the Nationa-l Assembly, the Committee resolved that the Officer and the
Minister stays in t]1e sitting as it is not within the Powers of the Committee to
deliberate on matters of conllict between ministries, neither could the
Committee dictate on which ofiicer(s) should be sent to rePresent tJ:e various
government departments in the sitting.

The Committee tl:erefore continued taking evidence on the matter of
irnportation of Sugar as stipulated on gazette notice No. 2 of 2006.
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MIN. NO. o27 2OOSl2OO6l2lt EVIDENCE: IIUPORTATION OF SUGAR
AS ENVISAGED BY LEGAL NOTICE NO.2
OF 2o,c6 \IIS.A.VIS POWERS OF THE
BOARD AS VESTED ON IT BY SUGAR ACT
2o0t.

The Committee observed that :-

{i) by legal notice No. 2 of 2006, the Minister for Agriculture appear to
have talen way the powers of the Board to 'control and regulate'
sugar importations; ald,

(ii) that it is the within the mandate of t]1e Board to register interested
importers vetted on basis of a criteria developed by itself and
regulate t.):e quotas to be a.llocated to the qual.ified importer(s);

Having reached a consensus between the Committee and the Minister that
Legal Notice No.2 of 2O06 was irregular to the extent that the Board was not
consulted and t.}.e that t]:e Powers of the Board were usurped by way of the
Notice, tJ:e Committee, advised that:-In light of the sbort time available
before March L, 2oo6 iu whlch date the lateaded importatloa was
comEetrce, the Minlster revokes the Legal Notlce No. 2,2o06 aad that
the Minlster, in consultation wlth the Board, reviews the contents ofthe
notice wlth a vlew to incorporating the resolution of the Board lu a
subsequeut Notice,

The Minister asserted that he would only revoke tlee notice aJter due
consideration on legal issued involved and consultation with the Board.

The Committee took great exception to this assertion.

MIN . NO. O28 2o0512006121: R.EPORT

The Committee, noting the gravity of the matter of sugar importations
resolved to compile a Report on the issue for onward tabling before the
House.

MIN. NO o29 2OOSl200612): ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
1.30 p.m. until a later date.

J.B. N. Muturi, MP
Signed:

(Chairman!

March 7, 2OO6
Date:...,,..,,...
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PRE.SENT:

The following Members of t]le Committee were present:-

The
The
The
The
The
The
The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

J.B.N. Muturi, MP - (Chalrmanl
Wafula Wamunyinyi, M.P.
(Dr.) Sammy Rutto, M.P.
K.M. Sang, M.P.
Ali Bahari, MP
Gitau Kabogo, MP
Geoffrey Gachara Muchjri, M.P.

The Hon. Peter G. Munya, M.P.
The Hon. Jimmy Angwenyi, M.P.

IN ATTENDANCE

NATIONAL ASSEMBLY

Mr. S. J. Njoroge Third Clerk Assistant

The Committee resolved that tle following Corporations should appear before
it in its Programme of Business for the month of March :-

(i) Telkom (K) Ltd -March 15, 2005

(ii) KenGen (Issue of shares) - 16th March,2006

(iii) Coffee Research Foundation - 16th March, 2006

(r9 Postal Corporation of Kenya (2OOL 12002) Accounts- Friday, 17th
March, 2006

(v) Kenya Pipeline Corporation - March 24,2006

MIN. NO. 3212005/2006(21: Co ION OF

The Minutes of the Fi-rst to Fifth sittings of the Committee deliberating on
matters of Accounts of Kenya Sugar Board and Importation of Sugar
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Pursuart to Legal Notice No. 2 of 2006 were conllrmed by the members
present arld signed by t}Ie Chairmal as follows:-

(i) Minutes of the First sitting of tJ.e Committee held on ..were
proposed by Hon. Afi Bahari and Seconded by Hon. K.M. Sang,
MP;

(ii) Minutes of tJ:e Second sittjng of the Committee held on ..were
proposed by Hon. Gachara Muchiri, MP ald seconded by Hon.
Ali Bahari, MP;

(iii) Minutes of tJ'e Third sitting of tJ:e Committee held on ..were
proposed by Hon. WaJula Wamunyinyi, MP ald seconded by
Hon. Gachara Muchiri, MP;

(i") Minutes of the Fourth sitting of the Committee held on ..were
proposed by Hon. (Dr.) Sammy Rutto, MP ald seconded by Hon.
Wafula W" -un)'inyr, MP; and,

(v) Minutes of the Fifth sitting of the Committee held on ..were
proposed by Hon. Gitau Kabogo, MP and seconded by Hon. (Dr.)
Sammy Rutto, MP.

The Secretariat was directed to finalise the draft report on the matter of sugar
importations for consideration by the Committee soonest.

MIN, NO 33 200512006121 : ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
12.3O p.m. until a later date.

J.B. N. Muturi, MP
Signed:

(Chairman)

June 26, 2006
Date
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The
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Senior Clerk Assistalt
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NATIONAL ASSEMBLY

MS. Phylis Mirungu
Mr. Samuel J. Njoroge
Mr. Timothy Wahome

CONTROLLER AND AUDITOR GENERAL

Mr. Sylvester N. Kiini Deputy Director of Audit

MIN. NO. o34 2OOSI2OO6I2ICONSIDERATION OP REPORT OF THE
COMMITTEE ON KENYA SUGAR BOARD-
LOSS ON IMPORT AND E](PORT OF SUGAR
AND IMPORTATION OF SUGAR
IMPORTATIONS PIIRSUANT TO LEGAI
NOTICE NO. 2 OF JANUARY 13.2006

The Cornrnittee considered a draft report on Kenya Sugar Board- Loss on
Import And Export of Sugar And Importation of Sugar Importations Pursuant
to Legal Notice No. 2 of Jaluary 13, 2006. The Report was adopted with a
a:nendments. The Comrnittee mandated the Chairman to table tJre Report
before tlre House on Tuesday, J:one 27 , 20O6 together with the Committee's
13e Report, Volumes I arld IL
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MIN. NO. 35/2O05/2O06[2]: CoNF'IRMATION OF MINUTES
The Minutes of the Committee's Sixth Sitting held on Tuesday, March 7, 2006
were proposed by Hon. Gitau Kabogo, MP, seconded by Hon. Gachara
Muchiri as a true record of tJ:e proceedings of the Committee and signed by
the Chairman.

MIN. NO. 36/2OO5/20O612l: PROGRAMME OF BUSINESS

The Committee resolved to consider its progra'nme of business for the period
July to December 2006 on Thursday, June 29, 2006.

MIN . NO.37l 200s 200612I: ADJOURNMENT

And there being no other business, the Chairman adjourned the Sitting at
12.30 p.m. until a later date.

J.B. N. Muturi, MP
Signed:

(Chairaan)

June 27 , 2006
Date:.......
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)3th January, 2006Kenya Gazette Supplement No. 2

(Legislarive Supptenent No. 2)

LECAI NOncE No. 2

THE SUCAR ACf
. (No. lO of Z0ol )

iN EXERCISE of rhe powers confcrcd by sc€rion 33 of thc
Sugar Ac( thi Ministcr for Agriculture, in consultarion with thc Board,
makes thc following Rcgulations-

THE SUCAR ( IMPORTS, EXPORTS AND BY-PRODUCTS )
( AMENDMENI) RECULATIONS, 2006.

l. Thcsc Regulations may be citi.d as thc Sugar (Imports, ExportJ
and By-hoducls) ( Arncndmcnt) Rcgulations, 2006.

2. Thc Sugar (Impons, Expor.s and By-Products)Rcgulations.
2003.arc amcndcd by dclcting rcgulation 6 aod subscituting
rhcrcfor thc followilg ncw rcgulation-

':6. Thc Board shall faciliurc thc imponatioo of raw or mill
whitc and rcfined suga-r by registercd importers ind
millcrs on a non-discriminatory aqd libcral.izcd basis."

Madc on thc l2th January, 2@6-
KIPRUTO ARAP KIRWA

M inist c r fo r A g rituLtu r e -

SPECI.{L ISSUE

Ol:do!: '

S'rb.k6.



APPENDIX III
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BY-PRODUCTS) REGULATIONS,
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LEGAL NOTICE NO ]9

THE SUCAR .ACT

l,\o l {) ry'1001 )

lN EXERCISE oi lh. potvcrs confcrred by sectron ii oi rh'

Sueir Act. l0Ol. thr !linrslcr lor Agricullurs 'rnd Lrvtsrt'ck'

;.;;i.;;.;, in .-onsrltarion "'15 thg $oard mrkcs thc fullowrns

Rctu lJlions:-

THE SUCAR (IiVIPORTS. EXPORTS AND B\''PRODUCTS'
REGUL.{TIONS. ]OO3

l. Thcsc Rcgulatlons maJ- be ciled rs lhc Su-9ilr r lmpons Erpotts

Jnd By-Produc(s) Rcgulcttons. :0t)i'

2. ln lhcsc RcgulJIrons. unicss thc conlcxt othc^vrsc reuorrc)-

"ccrlifioalc of rcgisirlrion' mcJni a c!rtiiic:ltc rssueC :\ :ii'

Board in accordancc wllh rcgulntton {: ,

"regislcrcd cxporter" 
'neans 

J Pcrson rvho holds. J clrlriicatc '-'i

rcaisrra(i;n Issucd by (hc Bo'lrd Io irkc or cause Io be lllcn our ul

Kcnya sugrr and rts bY-Ptoduets:

''rcgislcrrd lmPoncr" means J Pcrson "vho 
holds, J ccnriic!l',ul

rcgistratiin issued by rhc Board to bring or 'lusc 
to be brDusht rnro

Kcnya sugar and i(s bY-Products.

3. (l) Evcry Pcrson who impons or crPorts sullar 0r rls bv'

p.oau.,, it 
"tr 

.ppiy i'or r ccnificctc of rcgisrration from thc Borrd'

(:) An !PPlicalion ior a ccrtificrtc oi rcgistration lot imp"tt;

shall bc in Form A as sct or'Jt in lhe Schedule

(3) An rpplicarion [or o ceniiicctc oI rcPisltrlion for cxPons:'hi'll

bc in Form C as sct out in th. Schedulc

4. (l) whcrc the Boar'l nPcroves an llpplic'ttron fot lr'2'riri:''';'

unaer rtrcsc Rcgulations. I sh3ll qn 2aymr:nt of a rcg'suotion i+': :; t:'''

,io*oia thiffin'gt registci rir': 'rpplic:ni by c'rraring Ihc na:n'ri4 :r':'r'i

o,ti, paniauttri rt t:- l'-" i Ll'::'''-n:irc in the t:gister r3ili'rrt:"j iiir; '

rcgulation 5.

;

li\A ?o Q-49
,?-E qt(L+t -\\ 0 ( j



Karrr a 5 rrbsiJirtt't L(dil tit)n' lU0i
;6

r l) Th( Br)'lrd ihlll upon rc":islerrn'l Jn JpPlr('lnt un'tr

p.,,,1J,pn , ii,,'i"'' "' rnc reoriuir ;;i;ti:ii'.:: l'.=-J:l::l:,'11 
'" '"-'

'B uiD.rs,f,e casc rcqurres' rn lhe:

rl) A uerttlrcJtc ijru('J urrdcr lhctc Rc'lul:rlron' \h'ill bc \u'bjc(l

lo iuth conditlons JS Ihc Bo'lrd "'"' ','i'n thlc t'rrttcn JPPro\'rl rll lh'

!linrsttr. ilnPosc'

ll) Thc cefliliclllc ol rc!l:itrllion ihlll llst t'rrr rrnr ycrr 'tnd 'hrrll

* ,. ".'Jr;i;.; ;;y menr ol rh; lc( pr(surrbcLl rn pJr:r'rrrrPh ( l)'

5 Thc Board shJll mJrnllin il re!isl'r ol.Jll lnrpurlcrs Jnd

.l.*,"'.rt r.g,tlltd-in lcuorlla (q \!irh lhcse Rcgul'tttotr''

6 ( r ) rhe ""'u'llll..lllili'J.' :ii:'illJI ll:lJill "l l: l'Lli
su9:rr required b-v. nlrnurrcrurcr-' li'",;.":;,,;i,,i, rn rhc donlesrc
c o_nsu mPtion lcking lnt() Jcc

productiolr.

(2) Pursuanl to

or invite tqnders or o

h (l). lhc B

uctton such

.l lloc.l lc u.l
PJ rlsr!
lfcr tor

orrd shrll
q u.r n tities

!LL!' 95
red by

(l

(ar)lmPorls o' erPorls. 5ugrr

certilicl(e ot' rcglslrJtlon or

(D)f3ils lo makc rcturns lo

to be inrPor

or its bY-Proriucts withou( 3

rhe Bocrd rs rcquircd bY these

P
J

registcrcd imPtlners'

( 3 ) E verv ren<Jer or.l-':liTaii1:',,::'i1:ilt"J;lr:I:i'""i
p'rblishcd in the CrTerte '"0 -"J :;;'Jr';";;., ..-rhe Brrord m.ry
n.rtronll circr:lution lnd tn un

rleterm ine.

i-+) Nolwithslandiog rhc provrsions ot PJrJ-truPh 
(2)" lhc Bo'rrd

,,,J;;;;', ;; ;;;1!11'1 r."1;1'"0;5 
;i:;',: A:;: *::l 

be sPec i tied

t,:rihe cntire or part tri thc ycrr tn

j. Every rcgislereo lnlDt)rlcr or erporler shall mrke relurns to' the

BoJrd in thc minner Prcscrloe'-i 'n Foims E rnd F Js the clse mcY

rrqutre. in the Scheci!le'

3. I I ) ,\nY Person rvho -

Reg u lations'

commrts an offeoce 3nd shall be liable on conviction ro a fine not

liil.,i'", tr, ,l"usand shiilings' or ro imerisonmcnt for o term not

erc3:ding slx months' or (o both'

l?\ The Board may cirncel thc cenificJte of rcgislration of a

o.r.rri ."*i.,.I J on orftnct under this rcgulation'

l'il A oerson whose certificate oI rcgisrraLion has been canc'ltrd

.,r, 
"pp..i 

;'tgainst ihe decision to the Vlinistct'
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7ri Xrnlrr irr/rrirjian L! li 5 lo t lon. 200 i

l

l_1

I ..r

IntcndeLj usc ol su-sar/by'ProduL-li
Hunr.rn ConsumPtton ..

. ... . Funher ProdessrnP

lnLlu srn rl iUlnulJc turin!
. - -..Trtnsrt

Appli(Jnon is nrJde lor permission to imPorl susrr ln JccordJncc
wr(h (he p3n)culars givcn Jbovc, rvhich frc hereby ccrlil-red lo bd

conetr. The mcmorond!m .rnd.rntcles o[:rssociatton JnLl J toPy
ol the mDst recent .turlitcd Jccount5 ol our ct)mplny Jre lll]l:hcd.

I ceflrfy rh!r thc rolormilnon r:iven ro this tpplicrrion rs lruc Jnd

conecr ro rhc besr of my bclicl.

Nrme ol sl_!nJ(ory

S rgnature Dare
(,lpplicont\

Decision of rhe Kcnyr Sugar
Apgrovcd/Delcrred al x mectrng
.... ..... .(darc)

Board
of lhc

Approved/Not
BoJrd he ld on

Namc:.

Signarurc: D are

ChieJ E:ecutive
K enl'a Sugar Boord
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F()Rlt B
(r J (l))

THE SUGAR ACT

(No l0 o/?001)

CERTIFIC.\TE OF REGISTR'\TION OF llvlPORTERs

THIS ]S TO CERTIFY THAT:

Nlmc: ....

,{ddrcss. ... ..

Physrcal Locction:

Division: ............

Districr-/ Prov ince:

L.R. No./ Nos Name of Buil'1irrq

is/are

hcreby rcgrslifs.l rs ln imponcr of sugf,r Jnd b/-'i)r"'rri l:'

Re.Fisurtio,r Cenificete No - " "

Date:' .) ..1i a,."r,,,'..,
'..'i i.:,:r.,,.- rli'.:/,r

S i gnrturc/S*l Slirr'.1c)

19



srl (, rr r,r Sr/-,rr Jr,rn L.' \t \ I L t t Lt "t. :t )t ).;

l

F, rn,! C { r.l r -1 )r

THE S UC'\ R 1CT

r,V,) lO ,, l(){)l )

.\PPLICATION FOR RECISTRAT]ON,{S,\N EXPORTER

N:nrc of lpplicrnr

PL,irJl.\JJrc\s

AdJress .>1 Pre,trr\e\ Jl \vhlLlr a\P()rl\ rrc lr) bc rlrrr.LJ
OLI

I/Wc hercby :rpl)ly lL)r rc!rstrJlr()rr il\ i.l surur crpr)rt!'r in

icc{)rdJnce with lhe ternr\.)l rh( rr,.tulrlirrni nlirdc undcr rhc SutJr
Acr. l0l) L

-t

Dcre .. S r.-ncel: ............
lAltltltr rtttr ttr ltt-t ltlt uurltttri:nl Attnr)



,r..,rr rr Sr,Dlrclrrrr" l,' lr rIrtr,rrr. ]t)d-i Sl

Fr)R N D lr -ll]))

THE S LIGA R A'T
t 'V" l 0 'y' 1()l') l r

CERTIFIC.\TE OF 'RECISTRATION OF E\PORIERS

THIS IS TO CERTIFY IH,{'I

N.l nra.

'\ JLJr err

l)hv\rairl l-r)(Jlr()n.

Dir,rsrtn: .

Disr ict/ Pru"rnce

L R No / Nos i'{..inre Lrl Buildrng

,,, - , . ' ., ,. -, ', - ',,.,.., is/jl.
hcreby re!islered as an c\piirre. c,i srr':lr und by-Produc(5

Resisrrarion Cenitlccte No. .... ........

D'l te

-.rfi;; -lro,

S i gnillre.'Se..:i Silnu.



l K enta Su b si d i o rv L,e g i slotion. 1 00J

FoRAr E

THE SUGAR ACT

. (Ab.l0o/?00t)

SUCAR wlPORTS RETURNS (CONFIDENTIAL)

Nunc of imponer:....... ... .....

Addrcss:....-......

Dcrails of sugar / by-producs impors

(a) Pon and Cr:unrry of ongrn ..
(r) Manifcsr Numbers at O"..".0.r",0",",, ......
(.) Caregory of jmpon .,...._ ............ euanriry ..
(d) C.LF. valuc ........

(r 7)

2

3

1 Util,ztrrion of imporrs. pleasc grve
urilizarion r.r ndcr followrng categoocs
provide arrachmcnl)

(d) Dirccr human consumprion (give o lull lisr of purchascrs,addrcsses, physicai locatioo and quanriries ;;;;;;;

(b) Indusrrial manufacruring (specify typc of prociucrs in whichsugar was usccj ancj prociucrion ,.,urni fo, ,n. p..,oJj

(c) la: sugar tbr proccssing (specify oualrry of raw susarprocessco rnto mrll whirc, rcfincd sugar. brown sugar or oric.by-products- Also grvc a full lrsr,"addicss.; ;; ,;r.i:;iloca.tions of rit rhc. end uscrs "i ii. ;.;;:;s-Jgoods.)..,..........

(a) Transit sugar (providc full deuils of rhe quanrirics imoorredand cxponcd including rhe dares of 
"crual 

cxpon ;; ;ffi;;;cxit poinrs. Also aruch cooics of ,.-.^p"" i."ii.r,.-r, O, i,signcn).. ....-... . .. .

de!ailed brcakdown of
(lf spacc is inadcquarc

and addrcss of buyer and
5 .Full name

consignec. . -. - .. .

6 Namc and addrcss of warehousc whcre sugaJ can be inspected



K e nva S tbydian' Lz g slor ron, !40 J

7 Sr.rglr short shrPmcnt iI (cny):

,lla^iJest lntorce T)P, Na ol Net lleght
Nunbe rs No. Eagr lkiLL,grln$)

l'r ) '

(b)...... .

(r') ..

\d). ....

(e) ... . .

(lf spacc providcd is not adequalc provide 3n rllachmcnt)

NB: Applicanr to oltach ccnillcatc coPres ol (hc followrog documents
for vcrillcation:

(a) Salc contrrcl

(6) Lcfier cI crcdit ,'Tclcgraphic TrJnsfer DocumenLs

(c) Comncrci:-l tnvoice

(d) ts roliers in"oicc: and

(e) She-'t i 'r i'::: c rPciicible )

f) Sue ] i::'.:il ,:a',ent L:r'y psymexl 51,o.

E

Full Niil]es: . -

For oifcioL ute

A UTHENT]CATION BY
THE KENYA SUCJAR BOARD

S]CNATURE AND ST,!.LI P
Date

.......5igr,iturc:

Date: ..-.-....
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SJ KL, \a Subsid.o^. L?gislorion. !00_i

FoRrr F

THE SUCAR ACT
l/vd l0 dl''r00l)

S UC,\ R EXPORTS R ETURNS ICONFIDENTI,.\ L }

N.rnrc i)l c\p,rnrr

.\ rltircss

Ph y: r!:t l Lo,'.rrro n.

Burrnest Li.ense l)t rhc Comp!ny

CcrtitlcJle ofregisrrtrrrtn by rhc Bourd ... ..

Clrcgory or su!Jr / by-producr

Ongin ot suear / by-producr: ._

Quantity oisugar in(ended forexFonr ._._ .........

Er-t-acrory price: ........ .... ....

Mode oi rranspon:

FCB vaiue ot cx pons:

Dares end quanrrues acrually etporled: ....... .. Desirnrrron

Pon oi expon / cxir. .........-....

A(tach copics of cenlfied cxpon documenrs at cxir poinrs

I cenrfy that rhc rnformarron providcd is rruc lnd conecr
belief

(a) Sale conrracr number: . . .. - _. . .

ib) Sale conrracr dare: .................
(a) Unir price USS/Srq- pound....

(b) Terms of paymenr

(c) Pon and counrry oldesrinarion ... ...

:

-l

to

tt l )

my

).

6.

1.

3.

9.

l0

li

t?.

13.

14.

15.

r6

t1

(If spacc providcd is nor adequarc provide an auachmcnr)

Full namc and address of buyer . . . . . -. . . . . . .

L!1.,]:"1]^:9 ",,..h ccnificare copies of rhe folowing docomenrsIOr vcnr tca!t on'
NB.:



APPENDIX IV

LETTER REF KSB/COM/ LAI A OF
NOVEMBER L4, 2OO5 TO THE
MINISTRY OF AGRICULTURE
CONVEYING THE PROPOSAL OF
KILIMO HOUSE MEETING

Reporl bg the Public Inuestments Committee





\e

50 /€P Ec'

KSB/COM/1A/A 14th November 2005

Dear Sir,

RE: COM ESA (IMPORTS. EXPORTS & BY.P RODUCTS)

sr"

REGULATIONS, 2003

Reference is made to the above Regulations,

Following the meeting held in Kilimo House under your
chairmanship between the Officers of Kenya Sugar Board and the
Ministry of Agriculture, it was agreed that there was need to
amend the Sugar (Imports, Exports & By-Products) Regulailons,
2003 in .conformity with. Kenya's commitment under. existing
trade .protocols.

In arrivlng at that decision, members took cognizance of the
various communications from the COMESA Secretariat dating
back to 2002. The members also took into accouRt the numerous
court cases filed against the various arms of Government and the
issues that were raised therein, particularly the fact that the
regulations amount to a Non-Tariff Barrier and contraVene the
COMESA Treaty.

The consensus and recommendation of members therefore was
that Regulation 6 (2), (3) and (a) be amended to remove the
three existing options for the administration of imports by way of
quota allocation, tenders and auctions as these go against the

The Permanent Secretary
Ministry of Agriculture
Kilimo House
NAIROBI



spirit of free trade and a
recommended that the same
regulation 6(2) that reads:

liberallzed market.
be replaced with a

It
new

wa5
sub-

"The Board shall facilitate the importation of raw/mjll white
and white refined sugar by registered importers/millers on a
non-discriminatory and liberaljzed basis."

This version takes into account the pros and cons of the three
alternatlves that were hitherto provided for under the current
sub-regulations 6(2) and (3), and comparatives in other
countries within the region.

Lastly, it may be necessary to invit: comments from the Attorney
General's office, who have been invclved in all the court cases
and are aware of the issues at lrancl .

Enclosed are relevant documents for vour perusal.

Yours faithfully,

il
R. UKOK
FOi: {t'l .LEi LIX VE OFF]'EI?

Enrl

-l



APPENDIX V

Report bg the htbic Inuestments Committee

LETTER REF KSB/C l25llBlvol,.
111 OF 13rH JANUARY, 20,0,6 TO
THE MINISTRY OF AGRICULTURE
CONVEYING THE RESOLUTION OF
THE BOARD'S 6OTH SITTING



RE: KSB/C/25(B) vOL.l I r l3tr'January 2006

Romano M. Kiome (Phd, MBS)
The Permanent Secretary
Ministry of Agriculture
Kilimo House
NAIROBI :

Dear'

R[: COMESA SUGAIT IMPORTS :\I.,Lg1N''o I\i NIODALITY

The Kenya Sugar Board has finalized its deliberations on the administration
of imports from COMESA at their 60th meeting held today l3'h January
2005. The following is an outlir-re of the criteria that it has adopted for the
process and which rt intends to publicize to all stakeholders.

Determine and make public vidc a Eazette notice our domestic
lieeds, both refined and mitl white sugar having taken into account
our shortfall.

Application be rnade to Treasury seeking exerrption fr-om thc 28
day period requirement for advertisement of tenders as we are
constrained by time.

Keuya Sugar Board issues a notice in the tluee ntain local dailics
(the Standard, Daily Nation and Kenya Tirnes) inviting atl
"Registered Importers" to come forward and apply for quotas
speci$ing the quantities and timings of actual entry by month rvith
regard to Treasury's approved advert time limit.

Irrmediately the applications are cicsed, evaluatiun be undcrtaken
using the below stated criteria ai:d tlre t;rrder committee be
convened to adjudicate accordir-lgiy. l.he results be made puhlic
rl,ithin 24 hours to avoid interference antl lobbying.

2

3

4

?=*^^^,,-

I



The suggested parameters for evaiuation and scoriug the applicant are:

inrporter qualification, importer capabilitv / rcsourccs' I'nst
performance, storage and tax compliance.

IMPORTER QUALIFICATION

Verify the applicant against the Register of importers to confimr

that tire candidate qualify as such, and eliminate any applicant who

does not hold a valid imports certificate.

IMPORTER €APABILITY/ RESOT]RCES

To eliminate briefcase importers, examine and confirm that the

applicant has the ability to irnport' Peruse Tender Security, Bank

siaiements, Audited accounts a,d establish ability to raise required

funds to import within a specifieC period'

C. PAST PERFORiVIANCE

(i) For those who benefited fiom the quota last year, examine;

r How tnuch tire applicant irnpolted in the last quota'

. Their retums to confirm that they satisfactorily

complied with the provisions of Regulation 7 of the

Sugir (lmports, Exports and By-products) Regulations

on filling of retums.
. The conduct of the applicant in the last quota to

determine whether they followed the laid down rules or

not. e.g. whether one used the licence to irnport the

wrong type of sugar, whether one imported without a

valid imPort licence.

A

B

D

lc

STORAGE
Evidence of adequate storage faciliry. Whether own go-down or hired

go-down and their capacity vis a vis quantily the appiicant wants to

import. \

TAX COMPLTANCE

certihcate of Tax compliance fi'om I(RA. Since the applicants are

benehting from Tax-frie imports, they must prove that they have

always paid their taxes as required'

2



The Board in their tielibcratioris deci,.i:,1 ihat for those who willgurlify and in the interest of equity, a -a*i_rn, allocation of5,0001\{T be applied. However, ttris'quantity cu, O" ,r.,"0 dependingon total nurnber of applicants quarifying for'the irnportation exercise.

Based on the foregoing the Board resolved that it shall:

o

a

Prepare and sell the
refundable fee of Kshs

tender documellts at a non_
10,000.

each applicant both
Communicate the outcome to
successfu I and unsuccessfu l.

o Communicate to the successful applicants stating the
quantify and month of irnportation ird .o.rr.qr.nZ" of
non_compliance.

. Submit to KRA a list of successful applicants after
publishing the same in the Kenya guit". ffr...J..,
shict surveillance and monitoring Oy fSA t. Oon" utthe port of Mombasa and othe-r de.ignated p"ri.i
entril. to guard against paper cl"i,.an-ss. Only tfre
quantities ailocateci io an-ive at a particurar time shorLrd
be cleared.

The Board further resorved that the importation of the sugar quota be spreadtkoughout the year i.e. from March z^ooo to eJ*ary 2007. Attached is a
L:lj .T: 

registered Sugar Import"rr,rp*t"i, 
", "' 

r i;l*,,#;;;',;
wnom thls exercise will be applied.

The purpose of this letter is to communicate this resolution a,d the apDrovedmodalities for tlre adnrirristration of the r;,lgar inrports ,ra".. c6iratrsnarrangement for the year 2006/07.

A. O. OTI.E|+O-

3

CHIEF' EXECUTIVE O FFTCER

Yours
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APPENDIX VI

INTENDED PRESS RELEASE BY
THE KENYA SUGAR BOARD ON THE
POSITION OF THE BOARD ON
LEGAL NOTICE NO. 2 OF 20,06.

Report bA *e Pubtc Inuestments Commtttee



KENYA SUGAR BOAR^D'S POSITION ON THE ADMINISTRATION OFcoMEsA sucAR rMpoRrs FoR THi iiiH }ioo AT suKARr pLAzAt
NAIROBI

The Kenya sugar Board at a meeting herd today the 1gs January 2006 hasconsidered the contents of regar Notiie wo 2 ;L.; by the Hon. Minister forAgriculture dated 12h January 2006 whose ionteni-s"r'euO, as follows:
'IN EXERCISE of the powers conferred by section 33 of the Sugar Act, the
I#'r"i#Jrt:-*riculture, 

in consultation *itfii" ao"rd, makes the foilowins

THE SUGAR (IMPORTS, EXPORTS AND BY.PRODUCTS)
(AMENDMENT) REGULATTON' zooe-. 

-

These Regulations mav O" :,1:, as_ the Sugar (Imports, Exports and By-Products) (Amendmentj Regulations, 20OO.

Il" _lrq"I G.m.ports, Exports and By- products) Regutations, 2003 are
;ff?:;:,ir'.r1"letins 

resulauon 5 and' "o'ttt'tiii ii"r*ro,u td" ?.rr"*iig

cilitate the importation of raw or mill white and refinedimporters and millers on a non-disc.imin"to.V 
"an'J

The Kenya sugar Board rejects this Legar Notice in its entirety and the fcilowingis its unanimous position:

1' In order to regurate the inflow of imports into the already saturateddomestic market the Board passed u ,..ioirtion and maintains that theadminiskation of imports b9 oy way oi-u i.grrut"a, iiu;;;;;;'u.dpredictabre process that conforms wi*r tne taiJio*n prori. Fi*ri"ru.iRegulations.

2' That, Legal Notice No.2 of 2006 was a uniraterar decision by the Ministerfor Agriculture and at no material time was it iisued in consurtation withthe Kenya Sugar Board as stated therein.

3, IF::l :lp clearty conrraCi* rhe Board iesoiiition on the aciministraiionot impoi-ts througn a qucta system.

agai;:si the spir-il .ri Se:iici,. 17 ci tne Sugar i..ct, r{,ticnq !.i:r iF, i'.-.f+^ eh--:i - - ^.. -...- '!- .J L-. :!.rr r*,' i-.- '_,-r, 
rLl r ': -. I I .., , I Jd fiai'ir .!

1

2

"6 The Board shall fa
sugar by registered
liberalized basis,,,

4. Th: n.iii:e goes
[.ic'riC:s tira'i aii



5. The domestic sugar stocks in Metric Tonnes worth approximately Kshs.

72,800,525.00 netO Oy the local factories as at Monday 16h January 2006

are as follows:

Mumias
Nzoia
West Kenya
Muhoroni
Chemelil
South Nvanza

16,486.00
9,148.00

566.00
2,389.48

146.92
383.81

TOTAL 70.l 20.2-A

6. It is for this reason that the Board resolved that the imports for the
current year be staggered through out the year from March 2006 to
February 2007 to allow the ciisposal of the evidently high iactory stocks

and facilitate timely payment of farmers for their cane deliveries'

7. The Minister's Legal Notice in its current form does not support this
reiolution as it provides for a free and liberalized market without the
above stated regulation. It is therefore not in tlre interest of the farmers
nor the wider Kenyan public.

It is for this reason that the board stands by its earlier resolution to reg

inflows and not go for the "Free for All". LeE3l Notice No. 2 dated 12h

2006 is therefore rejected by the Kenya Sugar Board.

ulate the
i3nuary

In the interest of the sugar industry and as the custodians of the stakeholder';
ir rterests, the Board ls seeking an appointment with the Minister for A.griculture

to prerrail upon him to revoke the same fofthwith.

Finally, the Board's attention has been drawn to allegations in both the print and

electronic media suggesting that some of its membership may have b:en
compromised to vary their resolution on this vtry critical issue. The Board takes

this opportunily to confirm to all stakehold;rs that none of iLi members hav3

been so compromised.

On behalfDf-the-Kenya-sugarBoard-I-wislrtoreassure-farmersand-the-rest-of
the indust,r, of our untvavering supp,ort cn matteis aftecting their litteilhood.

J+SEPH !4BAE
FIJ4TFTl.EAEI
tzt_!l+-I lL!!!Ar\
tlEltvA lirrP_ { i. t, r'!
R!'!r t f'l €,Vr!l.E-t!- l''!r

=i:r4



APPENDIX VII

EXCERPTS OF SUGAR ACT, zOOt
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,TI"rt'"jl,,ffi ?ffi H,,#Ifi ffi;,.,,-,-r.#

;;iltr'T,i::{ffi ,,itft*,:i'fm"
,.*.,."I':l?:1ffiffiH ru co,..nm"nt,,irr".,,

n,i,r"r. f 
i*r*" r.* u ,ra"n" issued by rhe Board ro a

,r0"..;#;T::'" means a member oF fte Board appdi'rd
:

f;:iifl il.:ii,trl,f; ,Im*i,::ru,fr 
H"; jJfr

*,r"*,0yT,.,.,1.,#:H,J[ 
#:H:Tfi * d's beins

r#r;l;f"#.:#."ff 
*,[t,{,l,p;ilril.ff

i ifrg"#i*#T#*.**,t,f*

2oor 723

,TtrXi*.ffifl "ff .;:T#-,.,:,';"
omplies wirh rhe
responsible 

for

.".u,, r';r0ff"'';X.,'.,?Lr.:1";lt mqnins assisned ro ir in

::'^ Jff,', 
"ffi ;"; ff#,,';#,,,H[,-o::-]::, ffffi,

C}p.J I8
t

eshblis

sugar
genus Saccha

-cane " rneans
or part of a plaat of the

rum or any hybrid of sug

4nY plant

a.r-cane;
"TribunnJ"

means thehed under sec[on 3l;
Sugar Arbirration

Tribunal

maxirnum of
zone,,

fo.ty Kit
means 0le area within a radiusomekes of a sugar mill

ofuptoa
PART II

ti
ti

3. (r)
I Kenya Sugar

:'T.'lii"%'ffi i".?Hf,tRfl.^
,*l.i ,r eskblished 

a board to be known as

CTIONS

lfie E ,"uirr,*r,

of 6c Borrr,

iirr,

'!, (2)
perpedral 

su
corporate name, be capable

ccession and a common

hall be a body corporate wi(ll

The Board s

seal and shall, rn itsof-
(a)

(b)

surng and being sued;

**[ir:';:sj:#; .iil"If :n";:;i:,:x-;

No, I0

j"; j 
r

:.

i

r



(c)
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borrowing or lending money;. and

(d) doing or performing all such other acts necessary
for the proper performance of its functions under
this Act which may lawfully be done or
performed by a body corBorate.

(3) The Board shall be tlre successor to the Kenya
Sugar Authority established by the Kenya Sugar Authoriry
Order (now revoked) and subject to this Acr, all rights,
duties, obligations, assets and liabilities of the Kenya Sugar
Authority existing at the commencement of tlxis Aqt shall be
automatically and fully transferred to the Board and any
reference to the Kenya Sugar Authority in any contract or
document shall, for all purposes, be deemed to be a reference
to the Board established under subsection (1).

, 4.(l) The object and purpose for which rhe Board is

"r established is to-

(a) regulate, develop and promote the sugar
industry;

(b) co-ordinatc the activities of individuals and
organizations within the industry;

c
o

(c) facilitate equitable access to the benefits and
resources of the industry by all interested

(2) Without prejudice to the generaliry of subsection
(l), the Board shall-

(a) participate in the formulation and implementation
of overall policies, plarx and programs of work2 for the development of the industry;

2001

i.i

ii
l,

(b)

(c)

(d)

(i)

U)

(k)

.125

Sugar

i'i 3:##:lT"diarv betweetr the indusrv and x

#Iil: :j5,:ki,:fli,,ilffir* 
j;

$r#:#*1,ff#.,*1.nr:i#/

;i

I

(e) facilitate the arbitration
mterested parties;

of disputes among

(0 facilirate &e expon of local sugar;

(0 promote and enmurase r

'*r,r ry r;;d;,:';;T;r*:,,,:;',1i,.il1.*
(h) provide advisory services ro

irxtirutions .rJ;lllil:" tu growers' out-grower

,i;;p1,i;i,ry,ffi-ffffffi
;:ff"1:[ffi T:]ilH:1,[,",ffi 1,,1:;;*

;.""*iF,,#f*llii*":T,,+HrT;

I

l.

'I

9

2001

No. 10

I
I
i

I

I

t'
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0) collect, collate and analyze indusuy statistics and
maintain a data base for the industry;

(m) licence sugar mills:

2Wl 72'l

(s) the ChiefEren,,.,::t::.. _

;*.ifl :.;n,TfJtr,T::lH:#H

,-"rrr[1'u ,ff'"'#to shatt etect a vice-chairman from

No. l0

I

l
lt

Conrpoiilion

ol Ll€ Bo.rd

5.(l) The Board shall corsisr of-

(n) promote the efficiency and developmenr of the
indusrry through ihe establishmenr of appropriare
institutional linkages; and

(o) perform such other fuuctiors as may, from time
to time, be assigned by the interested parties.

(a) a non-executive Chairman elected by the
Board from among the representatives of
growers representatives on the Board and
appointed by rhe Minisrer;

(b) seven represcntatives elected by growers
and appointed by the Minister;

(c) three representativcs elected by millers and
appointed by the Minister;

(d) the Permanenr Secretary in the Ministry
for the time being responsible for maters
relating to agriculture; '

(e) the Permanenr Secretary to the Treasury;

(f) the Director of Agriculture; and

.,,t"g*g#*T,*f-*{*[":X,i,-*I

,;,11,",:f f,'"m,tnl*tfit;:",:,.*"+;
(a) impose a levy or levit

j?1ffi u ; Iiii,f :;'3.',";1;t ff :["#

I

I

i,
It;

lhc Borrd.

(b)

(c)

(d)

,:;".-:H,Ilp:[#il.i,.ffi il:,r,#

:iT'ikf l',..Ti: 
",i 

lfr ;'" i?:;i::H*'

#' fl ';i.T:.[#i 
xT :,,,T# il,;,1::,",::,,;j

tt
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(6) An auditor appointed under subsection (3) shall
report directly to fte Auditor-General (Corporatiorx) on any
matter relating to the directions given under subsection (5).

(7) Within a period of six months after the end of
each financial year, the Auditor-General (Corporatiors) sha.ll
report on the examination and audit of the accounts of the
Board to the Minister and where an auditor has been
appointed under subsection (3), such auditor shall transmit a
copy of the report to the Auditor-General (Corporatioru).

(8) The fee payable ro an auditor, appointed under
subsection (3) shall be determined and paid by the Board.

(9) Nothing in rhis Act shall be consrrued to prohibit
the Auditor-General (Corporations) from carrying out an
il$pection of the records and accounts of the Board whenever
it appears to him desirable.

(10) Notwilrstanding anything in rhis Act, rhe
Auditor-General (Corporations) may transmit to the Minister
a special report on any matters incidental to his power under
this Act and sec(ion l9(3) and (4) of the Exchequer and Audit
Act shall, mura s matandis, apply to any report made under
tltis section.

24.(l) 'I'he Board shall, wirhin three months afrer the
end of each financial year, prepare and submit to the Minister
a report of tie operations of the Board for the immediate
preceding year.

(2) 'Ihe Minister shall lay the reporr submined.ro
him under subsection (l) before the National Assembly within.
three months of the day the Assembly next sits after thel
receipt of the report.

736
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(b)

(c)

27. (i). Subjecr ro such re
reements to which Kenya is acountry shall be subjecr

taxes and other tariffs and such irnports shal I be contro.lled by

737

Sugar
I'ART V - MISCELLANEOUS PROVISIONS

8ronal and international kade
parry, all sugar imports intoto the prevailing lmport duties

No, I{)

25.(t) The Board shalt _'ffi 1;#,,Hy" ?il"Hi {rjll jij#{&x,r.1'. :ff :,"*-
ffi ilTtffi t1i""J.T:fl*:,:",T1ffi1t#ji,,frH

tril,j:t [IrtTffi:*5hfl 
,li.":#l* 

ffi 1:1_:, jil

,tttr*1#,,.ffi ;ri'ft $#y:,",,r#

*" *,,,X1;#1":lfil,iiffi:T,:Hillr:' imported into 
.y_l;J""(a) qualiry standards as set bJ, the body ior the drrr" 
*, *o,o

. being responsible for sertrng standards:

ffj""1":'L[.1j[;ff.1fi 
: ];; ;:ill l*,,J:' 

.,

ld:*.,T#' .ll|'"*,i,I" H..'"ff '.:*il,T

I

Srf.8uard

il

i

I
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Sugar

(d)

(c)

(0

(a) 51% shareholding of
factories;

2001

all privarized sugar

Doard of DirectoIS of.

the, imposition o[ levies upon growers and
millers for the purpose of cnabling the Board to
fu.lfrl any obligation incuned by ir in accordance
wl(h tts constinrdofl. -.

30: Norwirhsranding any other provision in this Act
omer written law to the contrary, growers shall be
to at Ieast -

3,*%:T*:1fl#l#j,"#'sl bv the Minisrer in consurtation

****::*g*+,:*ff,:*,

, * ""m# 
fii'l:[T", 1T ;X',Lffi #lf ,:;l;,,J]:

, r,*"."1'l#1ffi;lJ,['il'fi1#"il:;rhird schedure, rhe

,,,,0,1,] #:.y H$ffi ; :l,:HffiHff ,flffilt:

200I 74t
Sugarthe furrctions to be executed by the Board in the

execution of the agreement;

the granting of powers to the Board to impose
penalties prescribed in the agreement for the
contravention of, or failure to comply witli any
term of the agreemeot; and

No. I0

or any
cntirled

(b) 5l % representation o
milling companies.

rhcII S

Sclt dut .ra."brish'Dc 

-f 
31.(1)There is established a tribu*r to be known as theii .o6i,u{ion Sugar Arbitration .Tribunal for the purpose 

"f ,Jit",irg.,iorr,il'l,nir. disputes arising between any parties under this Act.

(2) The Tribunat sha.ll consisr of_ i

(a) a chairman who shall be a person qualified fo
appointment as a judge of the High Court o
Kenya; and

(b) two other members, being persons with
knowledge of the matters likely to come
the Tribuual and wlro are not persons
direct malerial interest in the sugar indus

lr Rrfut.tionr

beforc
with
trY',

I a

.1i

t1.

EH;i'f 
"ry;::1,;lTf *-,---.*-ffi rT

24 (a) the regulation *o 
'-"^T_tt]""t-orall provide for-

manu ra-cturtu ;, 
-; ji",,,'r"J, r t,$ir#ill.,,?

' o) ffiffi:il""',T:ano'its bY-Producri;

and the form ono _r,-lr_ 
o" 

-,rrued 
under tfus Act,

(c) u,. t"* *iri"-n'.'r'f,T"t .of 'nnlit'tion therefor;

..t.tinc 
"n;""i#h^ol,t*"* 

for anv activitv,. produjs, ,"..*.,* rXTl,li,,rh#:,r?#il:
rfs by_products.
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StrCOND SCIIEDULE

(;UIDELINES FOR AGREEMDMS BETWEEN PARTItrS IN
TED SUGAR INDUSIRY

PAR'I' 1

INTIIODUCTION AND SCOPE OF AGREDMtrNTS

l. The Egrccment! dcfrnc the lhkages altrotrg the differe
p,1*d9t itr rhe Ldultry ed govcrtr thc operatiotrc of hlercjted partier
in lhe irdustry ard any dirpute! adring h rclation thcrcro shal be
referred lo the Tribunal.

2, In the-se agrccmeoh, udcss the context otherwise requires_

'cane supply contract" meaos. a codract for the
supply of sugar-cale to a Eiller;

'cane farming contract" meaff r co ract between a

Brower and all out-grower illstitutioll or triller;

"force majeurc" meam eve s ttat cannot be, .:ll
rcaronably aoLicipate/ or cootrolled and includes acls of wer ..
or eoeBic!, riots, strikes, embalgoes, sctr of God, acb of

re Governmcnt or of any authority or agcncy thereof; -:

"gfower [rcmbel" mealr a member of an out-
Brower irutitution:

Crp.466.

Crp-10E.

"Kdya Sugar Res€arch Foundation. means ttc
Kcnya Rescarch Foundation incorporated urder thc
Companies Act with thc principal objcct of proruorilg
research and iryesdgating all prcblcrns r.lating to sugar in
Kenye;

"Kenya SuBrr,Ca[e Growerr Association. thi,
Kcnye Sugar Carc Growen Arsociation rcgistered utrd.r Oe
Socictiej Act;

"Kenya Sugar ManufrctureB A$ociation- maaD!
Kenya SuBar Menufactuers Association registercd utrdcr
Societie! Act.

(k)

200, 745

Sugar

i
PART 2

ROLI-S,OF INfiIIlIflONS IN THE IAIDUSTRY

The role of tltc Kcnys SuE Board i! to _

(a) co-o(dimte te activiries uf the v

flm" #t.d; 
.,;;q, 

t,f :f t.1":;"",:#

l

(b)

(c)

lit

(d)

(e)

$j":Iij.r#ff *#:.,,,':HL--"ff ,,#I#

;l[h# f 'JIi r'il ffi iJ#ffi ;1i.Hr:1

ifiilltl, 
t 

^"t" extensive ule of sugar ard irs by-

i:*',[*T J: ]l}:fl"fd#it'f,H,Tr
facilitate dispute arbikation betweel irteresred particsi

licerse mills;

;H:r,I, jlT:"T::[,,i,i",i"h;.,iiJllo",*".,

I#lli'"::.H,'f*:1fi l'"i,,1*";"i0,;.1";,,.,

;#nrdi.#;::;"*rTi:dl.ll-*

rif"ilf ffil"ilf .::lj:fi ;#,ft;1.#;.**,

(0

(e)

(lt)

(i)

(,)

i

I

No. l0
200t

(s.29)

Th. rch of r,h. I'
X.rryr Suf.r S*ra. [;

l,
fj
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cIIroiIE lld edvila @ thc opcrrting co!t! of rny
org8trlzalroll coiElrncd with the industry;

{4 (m) mouitor $e p(oduction, importatiotr ard consumption
of ougar and its by producG with I view ro eruuri.ug r
viable indulrry;

r io. i.0

'Illc rolc of th.
i(cnyr Su!.r

(o) e$ure that millers and outBrower irutitutioB look i.r[o
the welfarr of its mcmbers and fufraslructural
dcveloprnent of thc regions whcrc thcy aac sihutcd.

4. The role of the Kenya Sugsr Research Foundatiofl irElude3 -

(a) breeding of sugarcane vadeties suitdil fo. vadous
agro-€cologicel zotrcr of Kenye:

(b) conductirg research on rufiitiollal requircmenh of
sugarcan€ in order to provide rccornmcodatiorE otr th€
appropris(e fenilizeB;

(c) appraising techmlogies on land prepaiation, draioage
and watcr nranagcmcd for cconomical carE
production;

(d) studying and monirorihg of pcab and dit.ases thrt.
affect sugarcane and recornncDding appropriatcr
cookol strategiesi

(e) developing agronomic packages for sugarcam
n8interurEc and managcmcnt;

instituting socio-economic invesrigations to irnprovci
hudufl resoutcc ma$agcmenl and cnIErEc.,
dcvclopmcnt of the iugar iDdustry 81,str agritrusiacss; ,

0)

(r)

(9 testing, designiDg srd eyaluating, of farm machilery
and factory equipmeot for eflicier sugar production; r

(h) prortroting thr taDsfer of sugar techmloB/
applied research lhrough relevant ,

mcclunisms:

2001

0) collaboratinS wilh thc
uDrycrsitics ard ,o$er

organizationr for the. fourdatiol.smissioD-

(2) In addition to research, lhe Fourdation shall uodertake lo _

(, raise funds to suppon research;

(a)

o)

(,

(d)

5

ba.red on

747
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",:"1ij,.:,ffi#iTl,,,:,kH:1ff[,JHTj[]

Governnent,' the indurtrv
naliorul add int"*rriorlai

purpose. of funhering lhe

(ii) analysc soil and pla samples for adviJory purporcr;

t""#I*#"'J'il;::li[.,1n,",.* 
sspccrs- or catr€

The fuoc oos ard.mle of our_grower irutitutions irclude -

promoting ald represenling the intere

5,':#,i'--;*-ir#*f il'{l.;##

ru*ff**ffin**
.i:"j",'ffi'd'rh..ffi [:*fu hrJe

ifJ,:lj;j,i HHll,t 1",i"[#,'T t'.,Ii"x,:ff i

No. 10
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THIRD SCIIEDULE

(c) convicled of an olferrce
dishoncsiy; or

iovolving fraud or

2007

(s.2e)

..-,YISIONS AS TO THE MEETINGS AND PROCEDURE OF TIIE
TRIBT'NAL

l. Any member of the Tribunal may, at arry time, by norice inwritiug to the Midlrer, rerign lrir office.

.t.trtcE 2.(l) lf a mcmber of the TribuDal become! r member oithc
Boatd or, in auy case where a member odrer tban the cluLrun ireppoinred ro rhe scrvicc of lhe Govemmer or tlle Conxn;;io; hr';;ceslull bccomc vacant.

(2) The chairman or a urembcr of the Tribunal may be
rcmoved from office by rhe Midlter if hc ir _

(a) unalrle to discharge the funcrioDs of his office by
rcaJon of rnental or physical hflmlity; or

(b) ao undischarged baokrupt; or

(d) convicted of a criminal offeoce snd setrtenced to
imprisouEcr for a term cxcceding sir mo[tbs or to
a firrc excecding ten thousad shitdgs-

-(O lo thc cvcnt of thc inability of any merubcr oftie Tribunalto altend for the purposc of any panicular pro@cdings, the Minisrer mrv
appomt arnther person to be a member of lhe Tribunat for ft 

" 
,.nr"inAa-of the terlu of the Eember whose vacancy caused the appoiDtnent.

3. If a[y mcmber of the Tribunal lus any intcrest in anyparticular- procecdings before the Tribunal he shall so ,f"r. n flAiJL.and the Ministcr may. after considering ,L, h";, ;;;;';;;;;
nrember in hi! plae for thc purposc of tte p".ti"ur". pro"..iir-g"l 

-""*"

Urere he office of any member becomcs vacanl, whctherby death or othcrreisc, tlle Minister nray appoint anothcr p",.on,o-Ul 
"
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ffifil'-?".ilY";[,ffiJ,.1",** or,.oe r.rm er rhc msas6l

No. 10

fi:l,n **i#ml H fl,;l#I,;*f#:,ffi -0il1 "-,-o -",*,,

- 'r"rr 
* ,r#oxTrIT$"T ,HH"'#ilf*T;:r * Eejority Mr,o,xyd.cbioo!

"r""';*r'ffi;ffiflffi,flHy,",nvrrid by r".lon proc..dr,,!,,o

8. The.Tribunat shall have the powc* of thc High cou,r _ ;:"(a) (o adtufuriltcr oa6! to rProcecdiDgs; he partics and witrEsscs to thc

(b) to summon wibcasca {Ddoq.lecDl!; --- -i to rcquire E production of

(c) to ordcr lhc paymcnr oft
ll;;1;"i;;'ilil:l'il;li;fl,*T',J'iJ'l:il."'-ff
(i) rhe protcction of

frorrl suit: 
th€ mcmbers Of the Tribunal

drc lorm of suflxnonses to witoesses;

to giving or fabricating of false evitlence;

,hfl"*"'jJl*Hllll,-"fril"i;,Tl,ti

,1if,*,;'*;r-ffi:T*

(ii)

(iii)

(iv)

(v)

!

i

ilrr
l.::

il;r
ilii
r l,i'l1l
i.'.i!,
Li'
i,
f .j.
lrr
iii,

,i'

i
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APPENDIX VIII

REGULATIONS 4, 5,49, 55, 57, 60
AND 61 OF THE COMESA FTA

TREATY

Repoft bV the htbtc Inuestments Committee
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AFTICLE 4

Specific Undertakings

ln o;der tO prc
in Anrcle 3 oi thrs Trea
shall:

'1 . ln lhe lietd ol trade tiberatisation and cusloms co-operalion

mote the achievemenl ol the arms and obiectives oi lhe Commcn Market a:ty and in accordance witn rne rerevani f;;;l;;;; il;;:;:l; rhe uembe

(a) eslabtish a customs union. abolisir alt non-taritf barirers to lrade among lhen. esrabtish a common externai tariif: a"-"p"r"ia'.."rrims procedures anci acr,.,ities

(e)

(D

adoct a comrnon customs bond guarantee scheme:

Simotiiy and harmoni?e their trade Cocuments aod procedures:

esrab tistr conditions
Common Market:

reouialang the re-expon ol gocds lrcri thjrdtountries wit

esrabrisir rures oi origin wrrh respecl to producls originating in Ihe tul€mber srares: ;

recconise the unique situarion 
_of 

Lesotho, Namibia and swazirand,,,r'irhin ihe cc(the Common Market and to..grant tempora.y ere-rprio'"J.,o L3sornc. NamiESwazrtand trcm rhe tult applicari5n or .p".iit.Jp,i'o"oion!,oi ,iu ,r."ry

l;
JI

tu
I

E

llta
+"!!

a

(b)

(c)

(d)



- 11-

3

ln the lield of transport and communications:

lostersuchco.operationamongthemselvesaswoUldlacilitateifr.eproductionolgoods(a) 
.]'J-r.iirit"r" trade in goods anJservices.and lhe movement of.persons:

(b) make iegulations Ior lacilitatlng transit trade \ryfthrn lhe Common Marketi and

(c) adopt a Third Party Motor Vehicle lniurance Scheme'

ln the lield ol industry and energy: : ,i,

(a) eliminate rigidities in lhe structures ol produclion and manutacturing so as to provrde
,.o'r 

g""d. 
""d 

s'ervices that ir'e oi nign q'rariry and ale competitive in the Common Market:

/h\ orovide an aooroDrlate enabling environment lor ihe paniciPation of the private sector in
\v' -economic 

development and co-operatron within ihe Common Market:

(c) co-operate in the lield ol industrial dqvelopment:

t.{\ adoot COmmOn slandards, measuremenls SyStemS and quality assurahce pracliEes in
\v/ 

L-tp*i6t goods produced and traded within the Common Market; and

(e) provide an enabling stable and secure investment climate'

ln the field of monetary affairs and finance:

(a)co.operateinmonetaryandfinancialmattersandgraduallyestablish.convertlbilityoJlheir
currencies and a paymentjunion as a basis for ihe e'/entual establishment of a monetary

unioni

(b) harmonise their macro-economic policies;

(c)removeobstaclestothefreemovementofservicesandcapitalwithintheCommon
Market; and

(d) recognise the unique situation oi Lesotho, Namibia and swaziland within the context of

the Cornmon tuarket a;d to grant temporan/ exemptions to Lesotho' Namibia and

Swaziland trom the lull application ol specified provisions oi this Treaty'

ln the field of agriculture:

(a) co-operate in the aqriculturdl development:

(b) adopt a ccmmon agncultural policy;

(c) enhance regionai icod sutiiciency;

(d) co-oPerate in Ihe exporl ol agricullural 66mmocities:

(e) co-ordinate their policies regarding the establisnment ol agro-industries;

(r) co-operale in agricultural research and exlensicn; and

(S) enhance rural develoomenl.

5

t_

t'

P
i
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a
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ln the lield ol economic and social development:

Ia\ harmonise the methodology ot collection' processing
ta) 

L"ii,l,1i'i,i"'"ti"ctives ot t-h'e common.Market;

r^ rh6 bYrent reouiled ior the proper fu

ih\ narmonise or approximate their laws to the extent reqr

\",, 
ihe common Market:

:'""J.:l:J:""?:::':11"',ff'"'"J"i#i:lEJ'X?:"f:1'=i'"TiT':3:1ffi:i:'":Tl":
I ] Ii,=','. i" rt-= 

"i 
-e 

co no m-i c d ev e lo p m e nt i

adoot a regional Policy thar will look into all possible eco-1olic problems lhal E

staies mav lace durinq 
'n" 'rnJ'"tlJ"ttit^-oi 

initr'"tr' 
"no 

Propose ways and rs

redressing such problems 'rr'""t'""?'lnJt 
wlll satisty the conditions cl equili.

balanced development *nn'n t-n" Cot-on Market; I

our and se rvices 
'

remove obstacles to the lree movement ot pg'13'1s.-l"l

establishment f or investors 
"tio= 

riiiit""r iilio*cS wirnin the common tularkel'

promote co-operation in social and cultural atlairs between themselves;

co-operale in tourism and wildlile de'relopment and management:

co-operate in the development and management of natural resources' en:

environment; aod

take, lointly, such other sleps as are necessary to ludherthe aims of the Commc

and analysis ol iniorm

(c)

(d)

(e)

(0

(s)

(h)

0
ABTICLE 5

General Undertakings

1. rhe turem'oer states.sharr make every enortt" fill lllh:':::lJi:'i$",;1Hfflt#$
i,.* t" i,""ii"g ."nciitions_ravourab5 +?:jf ;Tii""",,T:lr'; ii;n'"il ;";;,;; rike,v rojec

imolementation oi the Provts tons

achie,err,ent cl the aims o' tn" il'nl'-"on';:'#i;';; implementarion ot the provisrons ol tnrs

-r- - 

=..n 
Member State srrait take steps t9 

''"-::'" 
the enactment of and the canlinuz

'r.q,rlat,o-"-; giue eiiect to this Treary anc in Panicular:

{a) to conler upon the Common Market legal capaciry and personality reol

Periorinance ol its lunciions: and

to conler upon the. regulalrons of the Council the lorce ol law and lhe n€':

etfect within its terntory'
(b)

3. Each Member State shall

(a)

(b)

ff ?'1.J".:,lii::I11,,;'[;''ii[',Li:"'i:'"',""?;:::E':f ffi 
'lr?ffi iIf ?l?

:":,'";13"1q;;il io tn-e secretary'Generar:

transmlt to tne Secretariat ccoies oi all relevant exisling and iulure leg:

oiiicial gazetles: and

(c) where it is required
Nlem'oer Slale and

I

uncer ihis 'l'realY, supply or exchange- iniormaiion lo

;;;:";,;. ci such rniormatioo to the Secieta:izt

I
t'
I

i

i

:

i
I

:

i
I

I
I

I

I

i
!
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AFTICLE 49

Eliminaiion oi Non-larif.i garriers on Common Market Goods

tt'J - Except as ma / be Provide-d for or permined by this i-reaty,. each of the.tr4ember stales undertakes-to remove immediatery u,on 
''e 

eniry inlo rorce oi thii Treat'r, a, the lhen exisring non-tarifr barriefs to lhe: lmport into that tvlemb-'r state-o! 
-gcods 

o.ginating inlne orne. Ltember states and thereafier relrain lromimposing any lurther r-rslncltcns cr prohib:lr-ons.

2. FOi the purpo:;es or ,rcrecring an infant indusrry. a Membef state may, provided rhal ir has raken'all reasonable sleps l) overcome ihe-diricutries ,"rii"d to suci_intarr r;r.;ii H;;;fol.rn. pupo.".only of protecling such industiy lor a specitieJ perirci-to-o-" o"t"r-,ned by council. quanrrtarjve orrrikereslrictions or prohibit,ons c1 s,nilai goods o.ginat,nj irom-li" otna, ivtember States:

Proviled lhat the-me=sures are applied on a non-drscrimrnatory basis andthat Ijte ivlemcer Siale shall lumish 
,to 

Colncit prooi thar ;t h;; ;k";;;reasorabre sreps tc overcome the difricurties iacee by.".n 
"n 

,ni"ni'iiiriiry.
3 The Councir sira' adopr critsiia ior determining thar an in6rg5rry is an in,ant indusrry.

4' The secrelariat shall-keep under constant review rhe opera(ion of any quanritatrve or rikerestriction or prohibitions imoosed undei. ihs 
"i"r;ri.ii "i'paragr3ph 

2 of this Adicte and deliver anopinion to the Membe'state concerned ano repon tlre mitt-er to tne c,luncil with its recommendalions_
5. Notwithsrandins ,n" or:y]..]:::-^1?-aja.,aph..t or rr,is Artrcle, ii a Member Srare encounrersbalance-of-payments 

' 
jif ficulties arising lron rhe a.lpircation cr rr,e provrsrons cr trrrs chaprer. Ihar Memberslate may' provided that ir has rake; a[."""o.!lr" =i"p.',o ou"r"o-" the dirficurtres, impose ror thepurpose onry oi overcoming su_ch dirf ic-rrries ioi; =p;.I;"; period ro u" o"j"i.irij 

"y 
l'ne councir,quantrtatrve or the rike resrricrions or prohibrtions, on jJool 

"-r-gi^=iing 
rrom rne oiir'er'r"r"""#"r's,r,"=.

,

I



t

Nlicle 27 lnlernal law and observance of treaties

A party may nol invoke the provisions of its internal law as juslification for its failure lo perform
a treaty. This rule is without prejudice to article 46.

Vierrna Convention Larv Treaties Page I of t

SECTION 2, INVALIOITY OF TREATIES

Article 46
Provisions of internal law regarding competence to conclude lrealies

1. A State rnay nol.invoke the fact that its cons€jnt to be bound by a treaty has been expressed
in violation of a provision of its internal law regarding competence to conclude treataes 6s
invalidating its consent unless that violation was manifest and concerned a rule of its internal
law of fundamental importance.

2. A violation is manifest if it would be objectively evident to any State conducting itsetf in Ihe
matter in accordance with normal practice and in good faith.




