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P.O. Box 40112
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His Excellency the President,
Hon. Daniel T. arap Moi, C.G.H., M.P.,
President and Commander-in-Chief
of the Armed Forces of the Republic of Kenya,
State House,
Nairobi.

Your Excellency,

THE CHILD LAW TASK FORCE REPORT

Following the signing by Kenya of the U.N. Convention on the Rights of
the Child pursuant to Your Excellency's directive and wish that all issues
relating to children be given utmost priority, the Child Law Task Force was
appointeG-

"to review and update the then existing laws concerning the welfare of
children; and

to make recommendations for the comprehensive new law relating to
children taking into account prevailing local circumstances and
encompassing the principles of the United Nations Convention on the
Rights of the child 1.989.'

I am honoured to inform you that the Task Force has completed its work
and submitted a report to my office in accordance with its terms of
reference.

I humbly submit a copy of their Report to Your Excellency particularly in
view of Your special interest and concern in matters affecting the welfare of
the children.

The submission of this Report is historic in that it is the first report to be
submitted by the Task Forces which have been set up by your Government
to urgently and exepeditiously make recommendation for the reform of key
areas of our laws.

Your Most Obedient Servant,

E.B.S., E.G.H., M.P.,
Attoney-General.

S.
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CHAPTER ONE

BACKGROUND

Introduction

1.1 Special concern for the welfare of children, based on a recognition of
their condition as the most vulnerable segment of humanity, has systemati-
cally been voiced at international forums since the Second World War.
Among the dozens of international instruments so far passed, bearing on
children's rights and welfare are: the Geneva Declaration on the Rights of
the Child (L95\; the Geneva Convention Relative to the Protection of
Civilian Persons (1958); the Universal Declaration on the Rights of the
Child (1959); the International Covenant on Economic, Social and Cultural
Rights (1966); the International Covenant on Civil and Political Rights
(1966); the Convention on the Rights of the Child (1989); and the African
Charter on the Rights and Welfare of the Child (1990).

1.2 Such instruments incorporate the moral, political and legal responsi-
bilities which States carty, in relation to the welfare of children. In the case
of Kenya, stch instruments provide the larger framework of obligations
that underlie current endeavours to reform the existing body of law. And
this Report is the product of a study which has been conducted since
August, 1991, with the aim of introducing a new law on children. It seeks to
provide relevant facts, identify relevant social and legal issues, and
undertake appropriate policy appraisal, that may guide the process of legal
drafting, the ultimate object being that of enacting a largely comprehensive
law on children.

Establishment of a Task Force

1.3 It fell to the kenya Law Reform Commission, with its mandate of
keeping under review all the laws, to ensure their systematic development
and reform "by facilitating unification, codification, repeal, simplification
and modernization . . . " , to re-appraise the state of children and to work
towards substantial reform of the law. The urgency of this task arose firstly
from the practical hardships so far experienced, in administering child law,
and secondly from the current state of international legal obligations resting
on Kenya-in particular on account of the Convention on the Rights of the
Child (1989), and the African Charter on the Rights and Welfare of the
Child (1990). Soon after Kenya ratified the Convention (in 1990), the
Attorney-General requested the Kenya Law Reform Commission to
undertake a study of the state of child law, and suggest ways of improving it,
so as to give effect to the spirit of the Convention.

1.4 The Kenya Law Reform Commission took the decision to conduct
the study through a Task Force, which originally had the following
members: Hon. Lady Justice Effie Owuor (Chairman); Mrs. M., Nyaga
(Director of the Children's Department, Ministry of Home Affairs and
National Heritage); the Chairman of the Child Welfare Society of Kenya;
Mr. L. G. Muthoga (Advocate; Chairman, A.N.P.P.C.A.N., Kenya
Chapter); Dr. P. M. Onyango (Chairman, A.N.P.P.C.A.N.); Dr. F.



Muli-Musiime (Secretary, A.N.P.P.C.A.N.); Dr. F. Manguyu (Chairman,
Kenya Medical Women's Association); Us. R. Amadi (Principal State
Counsel, Attorney-General's Chambers); Mrs. V. W. M. Kattambo
(Senior Principal State Counsel, Kenya Law Reform Commission); Mrs. J.
Kabeberi-Macharia (Lecturer, Faculty of Law, University of Nairobi), Mrs.
C. Makasi served as the representative of the Chairman of the Child
Welfare Society of Kenya. Mrs. Kabeberi-Macharia later took leave to
undertake postgraduate studies abroad. The Task Force was later joined by
the following members: Mrs. Z. M. Wandera (Nairobi Town Clerk, and
Commissioner of the Kenya Law Reform Commission); Mrs. E. Kisia
(Counsellor, Nairobi City Council); Mrs. E. Masiga (Deputy Inspector of
Schools); and Prof. J. B. Ojwang (Professor of Law in the University of
Nairobi), who was designated Research Team Leader. On a number of
occasions, the Task Force co-opted Prof. M. Abdulaziz (Professor of
Linguistics in the University of Nairobi), to serve as resource back-up in the
field of Islamic Law. Participation in certain functions of the Task Force, in
particular provincial and overseas visits, was more broad-based, and the
Commissioners of the Kenya Law Reform Commission, in general, were
able to participate as well.

Terms of Reference

L.5 The Task Force was assigned the mandate to undertake a compre-
hensive study on issues affecting the rights and welfare of children, with two
important practical objectives: firstly, to bring together all crucial laws
affecting children, which are at present scattered in scores of statutes, into a
single, well conceived Bill; secondly, to provide in the new Bill, for the
rights and welfare of children, taking into account the prevailing circumst-
ances of the country, and bearing in mind the important international
obligations which have, in the recent past, been assumed by the State, with
regard to children.

Methods of Inquiry

. 1.6 owing to funding difficulties (which, fortunatery, were eased with
9!9 . S9q9ro-us support of Ford Foundation (Nairo-bi) and UNICEF
(Nairobi), the study did not commence untilAugust, 1991. By this time, the
research t^ea--m h.ad prepared a research agenda and work programme, w'hich
had the following components:' (a) Library research.

(b) Provincial visits-for the purpose of eliciting information and
views, from administrators andmanagers of chirdren's affairs, and
from the general public.

(c) The conduct of a school essay competition (for the views of
students regarding their duties, rights, and welfare).

(d) The preparation of a report, to guide the drafting process.

(e) T\e preparation of a Bill on Children. Provision was also made for
the use of seminars and panel discussiqns, at the various



stages of
difficulty.

the work plan, for the purpose of thrashing out any matters of

L.7 At the library research stage, all relevant literature, socio-economic
and legal, was identified and perused, with the aid of guidelines which
placed focus on specific issues pertaining to children's rights and welfare.
This treatment addressed children in general, and African and Kenyan
children in particular. It addressed itself to parliamentary enactments,
subsidiary legislation, and Government policy. As many as 65 enactments,
all dealing with the child in one way or another, were considered. Problems
involved in the administration of such statutes have been identified, and
attention has been given to the case law, with a view to seeing how it reflects
the relationship between legislation and social practice.

1.8 The Task Force visited dl the eight provinces, and in addition had
the opportunity to benefit from a comparative lesson, by making a study
visit to the Arab Republic of Egypt. The visits took place as follows:
Nairobi (18th-21st September, l99l); Nyanza Province (2lst-22nd Octo-
ber, 1991); Western Province (22nd-?3rd October, 1991; and 19th-20th
November, 1991); Coast Province (6th-8th November, 1991); North-
Eastern Province (14th November, l99l); Rift Valley Province (18th-19th
November, l99l); Eastern Province (9th December, 1991); Central
Province (16th December, 1991); Arab Republic of Egypt (2nd-8th
October, 1992). The visit to Egypt enabled the Task Force to obtain the
views of this predominantly Islamic country on such issues as adoption and
affiliation. Visits to a number of children's institutions, and discussions with
Ministers and law officers who handle children's affairs, generated much
enlightment for this Report, which is for use in a country with a significant
Muslim population.

1.9 The purpose of the school essay competition was mainly to elicit the
direct input of the children, for a law that should be their law rather than a
law about them. The topic for the primary schools was "My needs and
duties as a child", while that for the secondary schools was "The place of the
child in Kenyan society" essential points emerging from these essays have
been synthesized and incorporated in the general tenor of this Report.
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CHAPTER TWO

CHILDREN AI\D TIIE LAW: BASIC PRINCIPLES

Theoretical Issues

2.1 Children as subjects of social care, public policy and law making are
marked by specific problems that are of general application in all societies,
though their magnitude and character vary from one society to another.
The 54 articles of the Convention on the Rights of the Child (to date the
most authoritative body of international child law), have presented a
framework for child rights which has four cornerstones: rights to survival;
rights to development; ights of. participation_in the society's business; and
rights of. protection against abuse and harm.' Such an identification of the
general spheres of child-interest will be of practical value in the preparation
of this Report, as it helps to provide guiding principles, and policy
orientation; but still more important, it will help to synchronize the
Report's legislative projects with the Convention, as required by the
original mandate of the Task Force.

2.2 The specific matters of concern to the law-maker, however, will
largely be the same as they always have been-founded as they are on the
common place situations of life. These, obviously will include: the discharge
of parental duties of care and sustenance; poverty and conditions of
hardship-the street-children phenomenon, child labour, displaced and
refugee children, debilitating illnesses, physical handicap, children accom-
panying mothers to prison, child-prostitutes, orphaned children, etc.;
children born outside the marriage institution, and lacking basic parental
carc; situations of adoption; problems associated with adjudicatory,
corrective and rehabilitatory institutions.

2.3 The possibility of compiling inventories of such specific children's
problems would give the impression that the law invariably holds the key to
a solution. But this is not so, because at bottom, the plight of the child is a
socio-economic problem, which can only be solved through the command of
adequate material means, deployed in accordance with open and scrupu-
lous administrative and political strategies. At a political level, enlightened
communication between the Government and the governed, should reveal
that the resouroes of a developing country such as Kenya, can only spread
out to the whole population if effective family planning is practised with the
result that the number of individuals claiming socio-economic advantage is
well matched to the goods and services that may economically and
sustainably be produced.z At the administrative level, the success of efforts
to extend to all families good living conditions, will depend on a careful
planning of social amenities, and their effective management, towards the
goals of equity and social justice. Only with these preconditions fulfilled,
would law-making, as the recognized device for the establishment of regular
procedure, serve to remove most of today's hardships afflicting children and
to radically advance the cause of survival, development, participation and
protection for all children.



2.4 lt, however, remains true that the goal of good administration in
children's affairs will be well served by a rational law that is, as far as
possible, comprehensive, responsive to local circumstances, and drawing
lessons and guidance fronr new ideas such as those contained in the
Convention on the Rights and Welfare of the Child and the African Charter
on the Rights and Welfare of the Child. This is the premise on which this
Report, and its law-making projects rest: that its recommendations will
serve to enhance the administrative framework for the better management
of children's affairs; and that such an attainment, it goes alongside genuine
endeavours to enhance the national material wealth and its equitable
application, will lead to a social setting in which the Kenyan child will have
ready access to rights of survival, development, participation and protec-
tion.

2.5 lt is obvious, therefore, that a simple check-list-based law would be
unable to resolve the hardships of the Kenyan child; there ought to be a
theoretical perspective, founded on lines of principle that bear a rela-
tionship to the Kenyan socio-economic reality, designed to guide the
making of the proposed law.'

2.6 Given the developmental circumstances of Kenya, with multiplicity
of distinct communities still attached in varying degrees to their cultures,
religions and values-yet communities which are none-the-less competing
for material advantage in an unfavourable economic set-up (the rules of
competition being of foreign origin)-a laconic, sanction-type law, on the
Western model, would be inappropriate. The general tenor and style of a
Kenyan law on children should be open and facilitative. Its strength should
lie mainly in the encouragement of positive kinds of behaviour, in the
provision of incentives, in the discouragement of unconstructive choices,
and in the establishment of public agencies, and the promotion of
co-operative arrangements for the alleviation of the plight of children. This,
of course, does not rule out punitive provisions for socially unacceptable
conduct vis-a-vis the child. Such a hortatory characteristic may be the first
basis of hope for success; but ultimately, real success must depend on the
effectuation of concurrent economic and administrative programmes.

International Obligations

2.7 Recently (190) Kenya assumed international obligations for chil-
dren, under the Convention on the Rights of the Child (1989). Under these
obligations, States which are parties are required to organize and manage
their domestic legal machinery in such a manner as to give fulfilment to the
terms of the Convention.

The obligations include-
(a) Child Survival

Treating age L8 as generally the age of m_ajority;a according to
children their rights without discrimination;t concern for the best
interests of the child in public decison_-making;6 State action to
enhance the rights of the child;/ respect for parental



responsibility;8 ensuring survival and development for children;e
child's right to name and nationality;ro child's natio4^ality and
family ties;", parental care and non-separation;" family
reunification;13 illicit transfer and non-return;ra free expression of
opinion;ls freedom of information;l6 freedom of -thought, consci-
ence and religion;l7 freedom of association;l8 protection of
privacy;le ac&ss 

. 
to media and information;2o -parental

iesponsibilities;21 protection against-abuse and neglect.z protec-
tion for children without families.r

(b) Child Developrytent

Regulation of the conduct of_ adoption;24 protection and
assistance for refugee children;A special care for disabled
children;26 right to health care;z1 periodic review of children's
placement for protection and care;z8 right to social security or
insurance;2e rigit to an adequate standird of living;s rigtrt to
education;3l aims of the edutation provided.32

(c) Child Protectian
Rights o-f children of minority groups-;33 right to leisure and

recreation;34 protection from child- labour;3s protection from
narcotics and psychotropic drugs;'o protection trom sexual
exploitation;" prevention of sale or abduction of or trafficking in
children;38 protection from other forms of exploitation;3e protec-
tion from torture, capital punishment and deprivation of liberty;4
protection of children from situations of armed conflict;ar rehabi-
litation of children who have become victims of abuse, neglect,
exploitation or activities of armed conflict;a2 principle3 that should
regulate juvenile. justice;a3 possibility of applying hlgher standards
in domestic law;oa duty to create awareness on children's rights.45

2.8 The majority of these obligations are not inconsistent with Kenya's
approach to law-making; and thus they will be taken into account in the
recommendations of this Report to the greatest extent possible. However,
the entire section on child participation (Articles 4T54) (by which is meant
the pursuit of the child's cause at international councils, through a sort of
governmental accounting procedure) belongs essentially to the domain of
international relations, and would not fit in with the scheme of a statute on
children.

2.9. The provisions on child survival (Articles 1-20) also contain matters
which, by Kenyan practice, would be covered in the Constitution rathpr
than in an ordinary statute. These are the provisions on discrimination
(Article 2l), name and nationality (Article 7), identity (Article 8), freedom
of expression (Article 12), freedom of information (Article 13), freedom of
thought, conscience and religion (Article 14), freedom of association
(Article 15), right to privacy (Article 16), right of access to media and
information (Article 17). \Vhile the basic principles covered by those
provisions are to be found;,r the Constitution,6 it is true to say that the



Constitution's specific stipulations could do with a re-examination and
reformulation, io as to give fuller expression to the obligations of the
Convention. It is recommended that the "Fundamental Rights" Chapter of
the Constirutionb should be reviewed, and reformed, so as more squarely to
address the concerns of the Convention on the Righ* of the Child (1989).

2.10 The Convention's articles on child protection (Articles 3H2),
similarly, contain public policy statements on relative standards in domestic
law and in the Convection (Article 41), and on the propagation of public
awareness (Article 42), which belong to the field of general legislation.
These two aspects should not, therefore, appear in proposed legislation.

2.11 From the argument set out in paragraphs 2.T2.6 above, it follows
that, as the Articles of the Convention covering matters suitable for
domestic legislation, seek to state ideal standards, a literal reproduction of
their intent is likely to lead to a law that turns out to be a dead letter. The
standards in question are unlikely to be attained in practice, especially in
the developing countries, with large and rapidly growing populations, in a
coritext of economic stagnation-and consequent inability to provide the
material basis for such standards as may be ordained by legislation. Any
domestic law seeking to give effect to the Convention's standards,
therefore, must generally seek to provide incentives for the required
conduct, gradually raise the cost of wrong choices (through selective
penalties and disincentives), perform an advocacy function, and place
reliance in prospects for parallel socio-economic programmes designed to
enhance national productivity and to implement measures of distributive
justice.

Treahent of Existing Domestic Law

2.12 Mlch of the enacted law, since the colonial days, has had varied
sectoral concerns; and the child's position has been largely tangential and
incidential.aT However, the following statutes are devoted to the child in
their totality: the Adoption Act;48 the Borstal Institutions Act;ae the
Children and Young Persons Act;$ the Education Act;se the Guardianship
of Infants Act;sl the Kenya Boy Scouts Act;s2 the Kenya Girl Guides Act;s3
and the Legitimacy Act.s The following Acts devote substantial provisions
to.children's matters: the Asian Widows and Orphans Act;ss the Births and
Deaths Registration Act;s6 the Employment Act;s7 the Law of Succession
Act;s8 the Matrimonial Causes Act;se and the Penal Code.n As the design
and purpose of these statutes centre on wider public issues than just
children, it will not be possible, nor desirable to extract all the references to
children which they make, and to incorporate these into a new law. But it is
possible, and indeed most desirable, to reconsider the basic child-law
statutes, and to integrate them in a rationalized form, in a new body of child



law. The relevant enactments are the following-
(a) the Adoption Act;61

(b) the Children and Young Persons Act;62

(c) the Guardianship of Infants Act;6

(d) the Legitimacy Act.s

It is these statutes that address most directly the legal issues that give
juridical form to the rights and welfare of the child; and hence in principle,
they should form one coherent body of law, and should provide the
framework for the fulfilment of the ideals of child survival, development
and protection. Hence it is recommended that the substance of these central
statutes of child hw should be merged to form a new enactment which,
besides, draws (as may be appropriate) on all statuks tonching on children;
incorporates relevant principles from the Convention on the RQhts of tlrc
Child (19E9); and atternpts to resolve the variow legal problens that have in
the past affected the righ* and welfare of child.ren. The new law should,
wherever necessary, incorporate provisions drawn from the many other
statutes affecting children.

2.13 T\e enactment of such a new statute will, unavoidably, necessitate
the repeal of the basic enactments on children, as well as of sections of other
Acts which deal with children's affairs more indirectly.





CHAPTER THREE

THE SOCIO.ECONOIWC CONTEXT

General Socio-Economic Issues

3.1 It is important to understand the social, economic and historical
context of the child's place in Kenyan society, as the foundation of any legal
structures that would claim to be helping the cause of child survival,
development and protection. For, however, flawless any legal mechanism
may be, which seeks to accommodate the principles and ideals of child
welfare, it would be of no practical significance unless it addressed itself to
the children this country knows, and to the realities of life with which such
children have to contend.

3.2 Although it is often found convenient to view Kenyan social life in
three epochs-the pre-colonial, the colonial and the post-coloniaL-it has to
be appreciated that the process of socio-economic evolution is necessarily
gradual, and the essence of social and cultural behaviour in the first epoch
remains alive in many respects, right through to the post-colonial period.

3.3 Children in the traditional society, of the pre-colonial era "belonged"
not only to the biological parents, but to the community as a whole. The
communal "ownership" of children was not only a social phenomenon, but
was directly linked to economic schemes of survival and welfare. Children
were regarded as members of the economic production unit of the family.
Throughout the three epochs of social history, children have been seen as a
source of economic security for the aged, and a welcome help in day-to'day
family chores.6 However, the work children performed was not regarded
as an exercise in the creation of surplus value, that could be appropriated by
the family or the community. The tasks children performed were regarded
as a critical element in their training/education/socialization for adult life in
the community.6

3.4 The advent of colonialism and of Western influence have introduced
new economic social and cultural values that have significantly eroded the
traditional perception of children. Gradually, the perception of children as

the responsibility of the entire society is ceasing, and they are being
regarded as the sole responsibility of their biolqgical parents, irrespective of
the parents' socio-economic capacity.

3.5 Colonialism was a direct factor in sueh change, by virtue of its deviees
of centralized territorial management, which enforced new pragmatic
relationships; and by virtue of its subtle economic arangements. Colonial
legislation such as the Employment of Women, Young Persons and
Children Ordinance (1933), and the Master and Servant Ordinance (1937),
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and colonial administrative measures regarding hut tax and poll tax, gave

force to the view that children were an essential source of labour for the
general market. There being no universal framework for school attendance,
children became commonly available for the labour market.

3.6 Although colonialism, as a system, had little concern with children's
welfare in general, certain events came to pass which, in that epoch,
resulted in some random measures taken in the interests of children. The
years of turmoil and emergency, of the early 50s, a situation which
disrupted family life among African, Asian and European communities, led
to the establishment of the Federation of Social Services in 1951., with the
responsibility of co-odinating the efforts of the central government, local
government and voluntary organizations, in matters of social development.
The Federation's immediate tasks were: providing care for children; hostel
accommodation for educated African women; and accommodation for the
destitute, for discharged prisoners, and for chronic alcoholics.

3.7 ln 1955, the Prevention of Cruelty to pnd Neglect of Children
Ordinance was promulgated. It provided for a gfiildren's inspectorate, and
conferred upon inspectors and courts the powers of investigation and
removal of children, prosecution of cruel and negligent parents or
guardians, and transfer of children in need of care to a more suitable place
of custody. This was also the background to the formation of the Child
Welfare Society of Kenya, a non-racial organization whose functions
included: providing places of safety for children, in urgent cases, pending
court directions; providing fit persons as custodians for children in need of
care; promoting public interest in matters of children's welfare; providing
permanent institutions of child care.

3.8 In broad strategy, the post-independence period has not brought
about a policy approach on children that radically differs from the position
in colonial times. Current approaches to chidren's welfare are still largely
expressed in terms of legal prescriptions restricting one course of conduct or
another. The law treats the child as an individual, and a member of the
human family with indivisible and inalienable rights.67 This legalistic
approach appears to arise from the notion that children have their basic
interest secured in a stable and well endowed family setting-and only a
limited number of them will become delinquent, and in that event, their
cases will be solved through sanction-orientated legislatiori. The weak link
in Kenya's approach, is in the sphere of. policy and programnes. Current
policy which is to b" found in documents such as National Development
Plans, Economic Surv,:ys and Sessional Papers, merely expresses the ideal
that children should be provided with relevant education, medical care and
nutritional intake. In their generality, such documents fail to specify ftow
each and every Kenyan child is.to gain assured access to education, medical
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care, nutrition, etc. The reality is that most of the children live in a highly
vulnerable economic or social condition. They are not able to benefit from
such open-ended policies-policies which, however, are hard to correct so
long as the state of the population and of resource planning, and the state of
national productivity do not allow of an optimum level of socio-economic
existence for the entire population

Education Policy

3.9 As early as 1961, the Kenyan African National Union (which has
been in charge of the Government since 1963) committed itself to the policy
of free education for every child. This policy was implemented in two stages
in the 1960s and 1970s, starting with lower primary education, then upper
primary education. The commitment has been reiterated in practically all
the national five-year Development Plans since 1963. In practice, however,
not all the children have been able to benefit from the plan for free primary
education;fi some owing to the economic practices prevailing in the areas
where they live (e.g. pastoralism and nomadic life); others due to a grim
level of poverty that necessitates persistent engagement in activities for
earning a living; etc. Moreover, the rapid rise in school enrolment soon
compromised the public rersources for running the schools and a
cost-sharing policy became unavoidable. Most children accomplishing the
primary school stage have not giined entry into secondary schools, and the
few schools of vocational training can take no more than a limited number.
The result is that many children have had no place in the schools system. If
is recommended that efforts be made to identify all the children falling in this
category, with clear impressioru on their geographical distribution, for the
purpose of designing micro-level training schemes for them.

3.10 In the Development Plans, children have been classified into:
pre-school (under age 5); primary school (age 5-13); and secondary school

@ge l4-lfi) categories. This classification is for the purpose of 
- 
im-

plementing Government policy. In the pre-school category, nursery s9h9ol
Lducationis currently run privately and is in general practised only in the
urban areas. The present situation gives unfair advantage to urban children,
as against their counterparts in the rural areas, in the preparation for
primary education. It is recommended that practical measures be taken to
gtve full access to pre-school education for children living in the rural areas.

Food and Nutrition Policy

3.11 It is estimated that about one-third of Kenya's population is
exposed to the risk of deficient nutrition. This fraction includes Pregnant
mothers and children. Nutritional safety can only be assured by increased
and diversified food production; the varieties of foods consumed (which in
turn depends on the economic status of the household); the availability of
other.basic-need services, such as health and education; and the gradual
change in cultural habits. Obviously, the many children who are affected by

13



unbalanced or inadequate nutrition have their commitment to schooling,
and their performance rates compromised to varying degrees. It is true that
hunger-affecting school children has in many cases driven them out of
school6e. Since L979 the Government has provided free milk to primary
school children. This arrangement, in its operation, does benefit children
who go to school, and may be an encouragement to some of those who may
have dropped out due to hunger. But in 1990, children under the age of L5
accounted for about 11 million. Less than 6 million were in primary schools;
and about 3 million were not in nursery or primary schoolsTo. Such children
who are not in the schools system do not benefit from the free milk
programme . It is recommended that the free-milk programme for children be
strengthened, and i* distribution widened to include children who are out of
school, in the interest of their nutritional well-being.

Health Policy

3.L2 Kenya has made a policy commitment to provide primary health
care, which is comprehensive in approach and is community-based. This
kind of health care requires an integrated health system, with the following
essential components: appropriate health education; provision of proper
nutrition; basic sanitary facilities, including the supply of safe water and
hygienic waste disposal; maternal and child health care-including family
planning and immunization against infectious diseases, prevention and
control of local endemic diseases, appropriate treatment of injuries and
provision of essential drugs. The Ministry of Health has direct responsibility
for undertaking immunization programmes, to reduce the prevalence or
incidence of morbidity and mortality especially among children, due to
measles, polio, whooping cough, tetanus and tuberculosis. It is not,
however, clear, from the policy documents, how children who live in
difficult circumstances would gain access to the various services of primary
health care. Many families live in remote and inaccessible areas, even as

others (especially in urban areas) live in conditions of squalor and lack of
such essential provision$as clean water and sanitation. It is recommended
that concerted efforu should be made by the Government to phase out and
substitute the large slum dwellings of the urban areas, and to provide clean
water and sanitatidn in urban and rural areas.

Employment Policy

3.L3 Government policy does not favour the practice of child labour-as
is shown especially Uy ttre restrictive provisions of the Employment Act7r.
But there is abundant evidence that child labour does occur with significant
frequency, essentially o.n ac1gqll9f-poverty and inability to afford normal
soclo-economtc amenities. Child labour is rooted in poverty and under-
development. It can only be eliminated through increased productivity and
improvements to the nationaleconomy. It is recommended that all necessary
mCasures be taken to enhance tational economic productivity, for the
purpose of enhancing the material condition of individual families, as an
approach to the solution'of the problem of child labour.
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Environmental Policy

3.14 In the last 20 years, Kenya has experienced escalating levels of
urban pollution, arising mainly from the high rates of rural-urban
migration. Slum dwellings have proliferated, extending up to the most
inappropriate places. The result has been insanitary conditions, excessive
noise---situations which cause different kinds of illness, for adults and
children alike. Governm€nt policy has not succeeded in reversing these
trends. It is recommended that all urban accommodation and iorking
premises be strictly planned; and all working and residential areas should b-e
providcd with essentinl water supplies, and given sanitary conditions.

The Stroet-Children Phenomenon

3.15 Compromises to children's rights and welfare have varied origins;
but one remarkable example, the case of street children, demonstrates that
solutions have to be sought in the first place, in the domain of policies,
programmes, and administrative arrangements.

3.16 The phenomenon of street children was first noticed in Nairobi in
1969, and since then their numbers have grown, in most urban centres of
the country . In 1975 Kenya had some 115 street children. The number grew
to 2fi) int976, and to 4O0 in 1977 .It is estimated that the annual growth rate
in the street-child population is currently 10 per cent. It is believed that by
1.989, there were about 3,600 street children in Nairobi alone, while the
national figure stood at about 163Cf.72

3.1.7 There are two categories of street children: those who go daily to
beg for alms, or to hawk in the streets, and in the evening return to their
families; and those who live in the streets, after abandoning their homes, or
being abandoned by their families.T3 Those living in the streets, live a life of
hardships and misery, and are under-nourished, denied affection, education
or proper care.'* They survive through dishonourable, or even criminal
activities. They frequently coalesce into gangs and re-create odd "family"
arrangements, to provide a group-basis for their survival struggles. Street
children generally eat unhealthy food--+ften left-overs, found in dustbins.
They face many risks that are likely to jeopardize their normal growth and
development. Owing to the nature of their activities, they are often victims
of in-fights, and abuse by ad_qlts.<specially for purposes of crime, drug
trafficking, and prostitution.'/)

3.18 The main causes of the street-child phenomenon appear to be
economic and social. Most of the children involved come from unstable
homes, with single parents. Their parents generally live in abject poverty,
mainly in overcrowded slum areas, where poverty prevails, and illicitmodes
of survival are in many cases the norm.

3.19 Not finding a decisive solution to the street-child problem, the
public authorities have had to resort mainly to short-tenn measures,
involving repeated recourse to institutions of law.

A large number of street children have, at one time or another, been
brought before the Juvenile Court. Their breaches of law have included
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assault; being a vagrant; stealing; possession of dangerous drugs; possession
of illicit alcoholic drink; malicious damage to property, obtaining money by
false pretences; trespassing upon property, hawking without a licence;
handling stolen property; robbery; defilement; escape from lawful custody;
creating a disturbance; indecent assault; preparation to commit a felony;
etc. The Juvenile Court has no limitless access to institutions or program-
mes of rehabilitation, to which so many, often repetitive, cases can be
committed and the problem solved for good. The court has had to take the
easiest (and often the only available) course. The court, at its discretion,
has ordered repatriation; corporal punishment; release to parentV
guardians; commitment to approved schools; placement on probation;
conditional discharge; acquittal, etc. After such orders have been carried
out, the child still has to survive; and the street, once again, is the place of
the struggle for survival. The law and the court, did not solve the
socio-economic problem.

3.20 While specific legal measures will be recommended (Chapter 4) for
dealing with factors that precipitate the street-child phenomenon, it is to be
emphasized that the problem is first and foremost a socio-economic problem,
and conventional wisdom requires that the basic solution strategies be sought
in the domain of policies, programmes, and administrative arrangements-
this to serve as the foundation for specifrc laws conferring justiciable righ*.
In the absence of such rneasures, the law by i*elf is unlikely to safeguard the
righ* and welfare of the child, as required by the Convention on the Righ*
and Welfare of the Child (1989).

3.21. It is recommended as follows:
(a) Large-scale measures, in the form of preventive programmes, be

undertaken, to prevent or lessen the magnitude of the street-
children phenomenon.

(b) Programmes for child-rehabilitation be maintained which have
internal mechanism for generating income, to make them self-
sustaining.

(c) Effective co-ordination be kept, in rehtion to all rehabilintory
initiatives for children.

(d) A policy of full and continuous accommodation of children on
educational facilities be pursued in order to limit drop-out rates.

(e) Long+erm and short-term rehabilintory and corrective strategies
be'instituted and maintained-as a solution to the problem of
street-childhood.

Young Children of Imprisoned Mothers

3.22 Young children of imprisoned mothers, at present, go into prison
with their mothers. All the evidence we have suggests that hardly any
special facilities to ensure the rights and welfare of such children have been
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I given some other sentence than imprisonment. However, in the event that it is
f unavoidnble that they should go into prison, appropriate instirutional

I 
trrangements should be madi for proper care of their children.

I
I
,
I

I

I
I
r

L7



\
\
\

I

I



|,

)
)
I

I

;

I

I

I

I

P
t

CHAPTER FOUR

TIIE STATE OF THE LAW

General Observations

4.L Before making our recommendations for an improved law on
children, we must restate the special relationship which-as must constantly
be remembered-legislation bears, to the dynamic economic and social
situations that overwhelmingly dictate a people's pattern of life. In
conditions of severe economic underdevelopment, any legal measures
designed to alleviate social disadvantages, should travel together with
serious public and private endeavours to enhance economic productivity,
and to distribute the gains of economic activity equitably. The stability of
the law, and its legitimacy as a redress mechanism, must be secured by the
enhancement of access to economic and social advantages; for in the
absence of such a parallel measure, legislation will give the appearance of a
weak and threadbare obstacle to the dynamic motions of real life. Our
recommendations for new legislation, therefore, cannot claim that such
legislation, by itself, would truly safeguard the rights and welfare of the
child-as required under Kenya's obligations. However, we believe that the
lines of legal change to be proposed, will bring about a more rational legal
framework, that lends itself to the fulfilment of the country's obligations in
relation to children, in an ideal situation.

4.2 T\e various requirements, principles and ideals relating to children's
rights and welfare, have to be related to specific legal issues capable of
incorporation in a new body of law; and so this Chapter of the Report will
proceed by practical situations, relating them to the law, and arriving at
suitable recommendations. Such practical problems will be considered in
the context of a statute law and case law.

Who is a Chltd?

4.3. Under Kenya's plurality of laws regulating children's affairs, no

attempt is made toarrive at a tommon definition of "child". T!re- gelgT-al

basis if definition, as set out in the Convention on the Rights of the Child
(1989), is ..under age 18".76 Using that criterion for the moment, it will be

i""n fhut a child is-referred to in Kenyan statute law by the terms "child",
"infant", "juvenile", "minor", and "young person". The various statutes,
moreover,-ascribe to the various child-categories entirely different age

categorizations-with special legal consequences.

4.4 Under the Age of Majority Act,77 a person below the age of 18 is
regarded as a minor; that is to say, children are minors. Persons in this
category are limited in their capacity to enter into contracts, institute legal
proceedings, or manage property; they are required to have the protection
of the State, or a parent or guardian, in suCh matters. since ihis is the
statute by which the State regulates the age of minority, it follows that other
laws have to take into account its prescription, when they make provisions
regarding children.
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4.5 'Ilre Children and Young Persons Act78 gives different age-
ca!e9919!, to define different child-nomenclature. section 2 provides that
a "child" is-a per_son under the age of 14 years; a "juvenile" is a person aged
between 14 to 16 years; and a "young person" is a person aged-between tO
to 18 years. The main reason for this categoization is that ahe Act accords
differing modes of protection and discipline by the age-segment in which a
particular child falls. This differentiation is probably due to a concern to
correlate particular modes of treatment to the level of development and
maturity of a child.

4.6 The Penal codeTe also recognizes the different levels of a child's
development, in determining liability. under section 14, a child below eight
years of age is immune from criminal responsibility. Male children below 12
years of age.-are not responsible for any sexual offences that they may
commit. Children are accorded special treatment in the criminil law
p_rocess, and are not tried in ordinary courts; they are tried in Juvenile
Courts, which are established under the Children and Young Persons Act.

4.7 Undei the Employment Actm a person below the age of 16 years is a
child for the purposes of being engaged in gainful employment, in any
industrial undertaking.

4.8 Marriage laws are concerned about maturity for purposes of entering
into a marriage relationship. These laws prescribe different ages for
marriage. The differences arise from the fact that Kenya has four family law
systems. Marriage age under African customary law is attained generally
after undergoing an initiation ceremony (the particulars of which differ
from one ethnic group to another). Under Islamic law, in general, puberty
is the criticd age for purposes of entering into a marriage relationship
(generally 12 or 14 years of age). Under the Marriage Act o', the age
requirement is 16 years, though a person below the age of 21 years requires
the consent of the parentVguardians. The Hindu Marriage and Divorce
Act82 prescrlbes 16 years as the minimum age of marriage for females, and
18 years for males.

4.9 The Traffic ActB provides that a driving licence may not be issued to
persons below 16 years of age, or where the licence is sought for
motor-cycles, below 18 years of age.

+.tO ltre Liquor Licensing Acte and the Traditional Liquor Acts both
provide that no person shall knowingly sell or deliver liquor to be sold to a
person under the age, or apparent age of 18 years. Liquor in this respect,
includes all alcoholic beverages which are made by distillation.

4.11 Section2 of. the Adoption Acte defines a child as a person under
the age of 18 years; but this does not include a person under that age who is
or has been married. The implication is that the act of marriage confers
adult status, irrespective of age. The Guardianship of Infants Acte has a
similar defiriition.
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4.12 The Matrimonial Causes Act88 has different age-categories for
different racps. Section 2 provides that an African child is a person who has
not attained the age of 16 years in the case of males, and 13 years in the case
of females. Jn the case of other races, a child is an unmarried person who
has not yet; attained the age of majority.

4.13 It is clear that there is no uniformity in the existing statutes, as
regards the definition of "child". This has practical implications for the
observance and rendering of children's rights and welfare. The Conven-
tion's prescription of 18 years coincides with the position in the Age of
Majority Adt: except that this Act merely prescribes an upper limit (to
which the Marriage Act moreover appears to have an exception) and leaves
open many possibilities for lower-age as an entry-point into adulthood. In
our discussions with the public and with officials in the eight provinces, it
emerged that t8 years, as entry-point into adulthood, makes good sense and
should be adopted in a new law. Since this agrees with the position of the
Convention on the Rights of the Child, it is recommended that the age of 18
years be adopted as the minimutn age of adulthood, and all persorrs below
that age, in general, be treated as children, and accorded all the protection of
the law as children

4.14 In the light of the recommendation that the age of 18 years be adopted
as the general age of majority, the terminology currently wed in the Children
and Young Persons Act should be abrogated, and the term "child be used in
all the relevant cases, except that for puryose of dffirentinl remedial and
rehabilitatory programmes suited tq the stage of development of particular
children, age categorization may continue to be wed.

4.15 The title "Children and Young Persoru Act" will no longer reflect the
new concept of "child', and it is recommended that this Act be repealed, and
those of its provisions that are not qualified in a fundamental sense, or
rendered redundant by the recommendatiorc set out in this Report, be made
the basis of a new law, to be known as "THE CHILDREN ACT."

4.16 It is recommended that the Employment Act be amended, to provide
for 18 years as the age of majority, and to accord appropriate protection to all
children, either by restricting their engagement in certain kinds of employ-
rnent, or by providing special safeguards for them in approved places of
work.

4.17 lt is clear from the provisions of the Adoption Act and the
Guardianship of Infants Act, that there are two ways of entering into
adulthood: attaining the age of 18 years, or entering into a contract of
marriage at an earlier age. While the first condition gives an objective
criterion based on normal maturation, the latter condition embodies no
control, and is open to abuse; though marriage, by its obligations, will
confer a greater sense of maturity upon a child, it is important that good
guidance be given to children who seek to get married in spite of young age.
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It is recommcnded that a minimum age of marriage shortld be ad,opted and.
applicd, as far as possible, for all fomily hw systems.

4.18 As already noted, the Matrimonial Causes Act has different
age-categories for different races, and for its purposes a female child from
the African community attains majority at the age of 1.3, and a male one at
the age of 16. In our view, these age prescriptions may have had their
justification in years gone by; but they should no longer be maitained, as
they are li\ely to lead to the impression that African children cease to
deserve being accorded their rights and welfare at much earlier ages than
children from other communities; ind there is hardly any valid basis for
such a proposition. It is recornmended that the Matrimonial Causes Act be
amended to incorporate the basic principle that the age of rnajority b 18
years.

Capacity

4.19 In virtually all societies, transactions of legal consequenoe (whether
.this fact arises out of their practical significance in economy or society, or
out of religious or cultural ritual) require the parties to have the capacity to
perform or consummate them. But the scale of values varies so much from
one society to another; it follows that the exact yardsticks of capacity,
similarly, do differ considerably. Differences of this kind are only to be
expected in plural legal systems, such as those found in most African
countries-including Kenya. In so far as such differences have a bearing on
the dispensation of equity, rights and welfare towards children, they form
an important sphere of inquiry in this Report, and in respect of them,
specific recorrlmendations should be made, for the purposes of improved
legislation. In our consideration of this subject, we identify specific items of
relevance to capacity: Marriage; contribution to labour; criminal liability;
contract; tort; partnership; trust; parental liability for children's acts.

(a) Marriage

4.20 Under both African customary law and Islamic law,a there is no
fixed age of marriage, and the age of puberty is generally regarded as an
appropriate marriage age. In Islamic law, the age of legal responsibility
(mulcallafl is attached to the age of puberty for a child of either sex. The
ages of 15-18 years for a male child, and f16 yeart for a female child are
often treated as the feriods from which the concopt of legal responsiblity
(taklif) comes into operation. Thereafter marriage ney take place, if it is
auspicious for the girl, and is based on a "good" match, as seen by her
parcnts. The Mohammendan Marriage and Divorcc Acts sets no minimum
age of marriage, but recognizes marriage arrangements under Islamic lary.

4.21 The English law based statute, the Marriage Act,el has a different
rule as to capacity for mamlge. The minimum age, for both males and

,l
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females, is 16 years.e However, for those who have not attained the age of
2l years, consent is required to be obtained from parents or guardians.

4.22 Tlrc position in Hindu law is contained in the Hindu Marriage and
Divorce Act.e3 This provides that the minimum age of marriage for females
is 16 years, whilst that for males is 18 years. The consent of the parents is
required, in the case of a girl who has not yet attained the age of 18 years.

4.23 While it is clear that all the four family law systems attach
importance to some requisite age, as a cqndition of marriage, there are
striking differences between African customary law, and Islamic law on the
one hand, and civil law and Hindu law on the other hand, since the fact of
being married is regarded in a number of statutes as conferring adult status,
in spite of actual age, it has already been recommended (para4.l7) that thi
law should prescribe a general age of marriage. In our study visits to the
provinces we got the impression that, for both males and females, marriage
should ideally take place upon or after the attainment of adulthood. Taking
into account the sffenuous resporuibilities of marriage, which must be
performed alongsidc other obligations being assumed by married couples, we
coruid,er it dcsirable to prescibe, in a new lnw, the age of 18 years as the age

of rnaniage, for both males and females. But we recommend that such a law
should allow for exceptions, to cater for siruations which may be necessitated
by factors beyond control. In general, even in such exceptional cases, the
rninimum age of marringe should be faed at 16 years. Our understanding,
from the interviews we conducted in the two provinces with large Muslim
populations, Coast and North-Eastern, is that provisions of this kind will
not be in conflict with Islamic law. For Islamic law's secondary sources, in
particular Al-Masalih al-Mursahft (public interest which is in conformity
with Sharia'h),ek do allow of measures which are taken to enhance the
public good. Islamic law seel<s the good of the child; and this end will be
served, we belicve, by our recommendation. We also belicve that this
recommendation will not be in conflict with African custotrutry hws, which,
indeed, have changed significantly since independence in 11N3, becoming
progressive enough to accomtnodate new ideas.

(b) Labour

4.24 From our study visits to the provinces, and to the Arab Republic of
Egypt, we have learned that control of child labour is one of the most
difficult tasks. we found that, in areas with large coffee plantations, one of
the main sources of labour is school children; they attend school irregularly,
or miss out altogether, as they have to work in coffee plantations, so as to
earn money for family upkeep. Indeed, we were cautioned that this kind qf
labour was of such economic importance that, if a law were to be passed
prohibiting it, enforcement of such a law would prove problematic. This
pessimism is borne out by our experience in Egypt, whose situation is
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poignantly described by Dr. Adel Azer and Dr. Nahed Ramzy in their
work, Child Labour in Egypt:ea

"The Egyptian legislature has regulated child labour, banning all forms of
employment for children under twelve years of age, and forbidding children
under fifteen from work which is considered unsuitable for this age group.
In addition, children under seventeen years of age are forbidden from
working in any job which is considered hazardous to either their health or
their morals.

"Nevertheless, not only does child labour persist, but it is on the increase.
The number of working children between the ages of six and twelve years

[had] risen from265,4/u]-in1974 to L,0L4,300 in 1984. By 1986, this figure
had increased to L.4 million children. Such a rapid increase in the number of
Egyptian working children calls for urgent attention and for the formation
of an integrated social policy.Child labour, especially in its more exploita-
tive forms, violates basic human rights, and can threaten the child's health
and well-being."e5

The Egyptian experience, which is a veritable illustration of the crisis of
legal mechanisms in conditions of development, is graphically set out by Dr.
Azer in his articles "The Rights of the Child in Egypt:"%

"The law totally prohibits the employment of children under twelve
years of age. This legal prescription illustrates how misleading the literal
reading of a legal text can he in isolation from a parallel reading of the social
reality. Sample surveys on employment, undertaken annually by the
Central Agency of Statistics, reveal that in spite of this legal prohibition
there are considerable numbers of six to eleven year old children who are
actually employed. ln1976,'l.5.2per cent of all children between the ages of
six and eleven were employed.

"Two conclusions can be drawn . . .

(i) A large number of parents are in need of financial contributions
from their children's employment. This social reality reveals that
the paren*' economic needs override any legal prohibition.

(ii) The situation reveals the fact that school curricula for a large
sector of the population are not 'functional' in meeting its needs.
Consequently, far too many parents prefer to send their young
children to fields or to workshops to acquire training and earn a
livehood. In these workshops, children are trained for the
practical needs of the market and at the same time, acquire jobs.

"The educational system needs to be planned within an overall policy for
socio-economic development. "e

Such an experience confirms our views as expressed earlier: that real
sucoess in rendering to Kenyan children the full scope of their rights and
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welfare, will not depend on mere legislation; the legislation must go forth in
tairdem wlth effective policies and programmes for socio-economic de-

velopment.

4.25 The Employment Acts sets the age of entry into employment at 16
years.s Excluded from this restriction are children undergoing appren-
ticeship, or indentured learnership entered into by virtue of the industrial
Training Act.l@ This exception has inherent in it the danger that it becomes
feasible to employ children of 16 years and below in industrial undertak-
ings, under the guise of apprenticeship. It is to be noted that the Act also
specifies no age limit for employment, in respect of children who are
engaged in domestic labour, or agricultural labour. There are in Kenya
today, and especially in plantation areas, and in the urban centres,
child-workers who are as young as seven to ten years of age. The state of the
laws, in our view, is wanting on principle; and moreover, it excludes a large
section of the child-population from the scheme of legal protections.
Although, as already noted, this inadequate state of the law requires major
policy and programmatic developments and adjustments to correct, the
State should provide guidance on the matter by instituting necessary
legislation and monitoring capacity. It is thus recommended that amend-
ments should be made to the Employment Act, so as to provide for an age of
errtployment for domestic undertakings, and agriculrural work.

4.26 Since the age of 18 years is recognized as the age of majority, it is
desirable that public protection for children, especially from strenuous and
often dangerous work, such as industrial undertakings, should be extended
to cover all children who have not attained that age. It is accordingly
recommended that amendments be madc to the Emplo-yment Act, to accoid
protection to all children under 18 years of age.

4.27 Aspractice shows that ensuring observance of the safeguards of the
law, in respect of child labour,'is a highly elusive task, r/ is recommended
that the laws monitoring and policing machinery should be strengthened by
making more detailed regulations, and by enhancing capacity in personnel
and equipment.

(c) Criminal Liabil@
4.28 ln criminal matters, the law exempts the child from the full rigours

of responsibility, but does not give the child complete immunity. Section 1.4

of the Penal Code provides that a child under the age of eight years bears no
responsibility for any criminal act or omission. A child in this category
whose act or omission would'otherwise involve criminal liability, is at
present dealt with under the Children and Young Persons Act,Iol as a child
in need of protection and discipline. Section 22 of. the Children and Young
Persons Act does not treat a child as a criminal, but rather as a person in
need of help. Such a child wouH normally be placed by the Juvenile Court
in some institution or under the strict care of the parent or guardian. We
consider that this is a reasonable and worthy state of the law, which should be
incorporated in a new law on children.
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4.29 T\e case of children under the age of L2 years, but above eight years
of age, is dealt with under section 14 (2) of the Penal Code. This section
gives qualified protection. A child in this category will be liable for any

criminal act or omission, if at the time of doing the act or making the
omission, he had the capacity to know that he ought not to conduct himself
as he did in other words, he did know the difference between right and
wrong. Such'a child is also subject to the supervision of the juvenile courts;
but charges may be brought against him in a criminal court. As we believe
that children below the age of 12 years but above eight years of age, are still
physically and emotionally tender, it is recommended that their cases should
be considered exclusively in the luvenile Courts, where they are likely to
benefit from the practice of privacy and informal procedure.

4.30 Section la Q) of the Penal Code provides that a male child under the
age of 12 years is presumed to be incapable of having carnal knowledge; and
hence such a child is immune from liability for any offence involving carrul
knowledge. This is a reasonable presumption, and we recommend that this
state of the law be retained.

4.31 Section 25 (2) of the Penal Code provides that a sentence of death
shall not be.pronounced or recorded against any person convicted of an
offence if it appears to the court that at the time when the offence was
committed, he was under the age of 18 years. A person in this category shall
be detained at the President's pleasure in any place, and under such
conditions as the President may direct. This section, if read together with
section 14 of the Penal Code, leads to the following legal positions:

(i) That a person aged below L8 years, but 12 year or above can commit
an offence which may be termed "murder".

(ii) That a person aged below 18 years, but L2 years or above, can be
detained in any place and under such conditions as the President may
direct.

(iii) That a person ofthe age of8 years or above, but under the age of 12
years, can be detained in any place and under such conditions as the
President may direct, if the court establishes that the person knew
what he was doing at the time of a commission or omission that
resulted in the death of another person.

There is a contradiction in tenor between certain aspects of these
provisions, and the provisions of the Children and Young Persons Act.lol
The latter does not allow for the use of terms "conviction" and
"sentence."1@ This states in section L5: "The words 'conviction' and
'sentence'shall cease to be used in relation to persons under eighteen years
of age dealt with by Juvenile Courts . . ." It is recommendcd that the position
found in the Children and Young Persoru Act, which seelcs to remove from
children any public stigma of uiminality, be reaffirmed in a new law; and as
a corollary, it is recommended that appropridte amendments be made to the
Penal Code, to remove any terminology which appears to place upon
children the stigma of criminaliry.
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4.32 lt is apparent that the language of section 25 of the Penal Code,
especially the words "shall be liable to be detained in such place and under
such conditions as the President may direct", in theory at least, malle
applied to any child who has attained the age of eight years or above. The
power to implement the provision is "delegated to the Minister and the
Permanent Secretary of the Ministry for the time being responsible for
prisons."lo3 We do not consider such a position to provide ihe best conditioru
for the protection of righ* and welfare of the child, and we recomtnend thai
an appropriate amendment be made, to provide for a more objective basis

for determining the place and conditions of confinement for children in the
relevant category. In particular, provision should be made for a full exercise
of discretion by the court.

4.33 In setting out the categories of protection for children, on the basis
of age, the Penal Codels does not deal comprehensively with the issue of
proof of age-in cases where the age of a child may not be readily
ascertainable. This leaves it to the court to assure itself somehow that the
age requirements are correctly applied. ln Mwangi Kamwaru V.R.,10s the
court took the position that, in cases of capital offences, a sentence of death
cannot be pass-ed where there is doubt ai to the age. Although the courtts
approach is highly commendable, there is need for more legislative guidance;
and it is recommended that appropriate amendments be made to current
legislation, to guide the courts on the manner of proof.

4.34 Under section 21 of the Criminal Prosedure Code,16 a child is liable
to arrest, like adults, on suspicion of the commission of an offence. In our
view, it is necessary to provide, in amended legislation, for differing
procedures for bringing children before the court-based on apparent age,
and on conduct and disposition at the material time. This is because an
unduly formal or confrontational approach to children, depending on their
ages, may prove to be of negative value, at a later stage when they are
expected to express thernselves in court.

(d) Civil Liability

4.35 Kenya has borrowed substantially from the English common law
and statutofi, t"* relating to contract .td T11e followinf principles drawn
from English law apply in Kenya-

(i) contracts may be entered into with infants, save where statute law
states otherwise, and the consequences of such contracts may be
determined by statute law;

(ii) contracts by infants are voidable at the instance of the infant;

(iii) certain contracts by infants are made void ab initi*by the
Infants' Relief Act, 1874 of England.

This Act, which is treated in Kenya as a statute of general application
applicable as at L2th August, 1897, governs the major part of an infant's
contractual liability.rG In the case of those contracts not covered by the
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Act, principles of the common law apply. The Act renders void all contracts
with infants, for the repayment of money lent, or to be lent; contracts for
goods supplied, or to be supplied+ave for necessaries; all accounts stated;
and it states that any purported ratification by an infant, upon attainfurg
majority, of earlier contracts shall not form a basis of action against the
infant. While safeguards for children's rights under the foregoing arrange-
ments are desirable, we consider it necessary that the whole scheme of
protection should be revised, and a local enactment passed to replace the
English Infants' Relief Act of 1874.

4.36 In the law of tort, an infant bears liability for his own torts, from the
time he is able to distinguish between right and wrong.l@ It seems that it is
left to the courts to determine the cut-off age-point; and we suspect that
courts will arrive at this through analogy with the age of criminal liability;
but even so, there would remain considerable uncertainty as to the ideal
criteria. There are other growth-points in the tort law affecting children; an
example is the principle that the contributory negligence of an adult
guardlan does not preilude the right of an infant to recover damages.llo
Given the importance of protection for children in matters of tortious
liability, we recommend that iate statutory provisions should be
made, spectfying legal consequences that should be
attached to situations of delict.

4.37 Under the Partnership Act,rll infants may become partners in a
firm. Sections L2 and 13 deal with the liability of partners who are minors.
Section 12 provides that a partner who is a minor, as a person, is not liable
for partnership obligations, even though his shares held by the firm may be
committed collectively with the shares of the other partners, to the
abatement of liabilities.'r2 Where he draws a benefit from the partnership
he becomes liable for past obligations, when he attains the age of maturity,
unless he gives formal notice repudiating his position as a partner."'

4.38 It is to be noted that the criterion of age of majority used in the
Partnership Act, is that based on the law "to which the minor is subject". It
follows that if a minor is subject to African Customary Law or Islamic Law,
and he has (let us say) attained the age of puberty and is regarded as an
adult, he will be liable for partnership obligations, just like other partners.
Thus, if some of the child-partners are subject to some other law under
which the age of majority is 18 years, then inevitably a situation of inequity
will result-to the detriment of those who by the laws to which they are
subject, attained the age of majority earlier. We recommend that the
Partnership Act be amended to incorporate a uniform age of maiority
(preferably 18 years), so os to ensure protection for children on the basis of a
uniform and objective age-criterion.

4.39 The Trustee Actlla provides substantial protectlon tor trusts held in
favour of children. The couits have supervisory powers over all trusts where
children are benefibiaries. The courti are empowered to approve family
arrangements, and thus safeguard the interests of parties who are minors.
The present state of the law provides a reasonable basis of protection for
children's rights and interests.
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4.,10 In African custom, liability for children's acts in relation to
outsiders was a communal and not an individual parental responsibility,
whereas under modern statute law such liability is imposed upon and
restricted to the parents of the child concerned. While this has obvious
merits, it also has certain disadvantages, especially in the sense that it may
pnove difficult to fix liability where real harm has indeed been done. This is
illustrated by occasional cases of motor vehicle accidents caused by infant
drivers, and where insurance companies repudiate liability. It is recom-
mended that the subject of parental liability for children's torts, in certain
cases, should be inquired into with a view to enacting appropriate legislation.
Custody

4.4L The Guardianship of Infants Actrrs is principal legislation that deals
with the "guardianship and custody of infants."rro LJnder this Act, a child is
an unmarried person below the age of 18 years. "Parent", under section 2 of
the Act, includes the father, mother, or any other person appointed by the
cout't to maintain the child, or to be responsible for custody. The term
"father" does not include the natural father of a child born outside the
institution of marriage; this is consistent with the position of English Law,
where an unmarried father has no parental rights. Under Kenyan Law, an
unmarried father is not liable to maintain the child, and only the mother is
responsible. The Act contains provisions on custody in the event of the
death of a parent, of the dissolution of a marriage, and of a parent being
incapable of taking care of a child. In a situation where one parent dies, the
surviving parent becomes the guardian of the child."' If the deceased had
appointed a guardian, then the appointee and the surviving parent become
joint guardians. If the appointee is dead or refuses to comply with the terms
of the appointment, the court may appoint a new guardian. The court will
make such an appointment only if it is in the best interests of the child. The
court may also appoint a guardian where the child is an orphan, or has been
abandoned. In such circumstances, any interested person may apply to the
court for a guardianship order. If the guardian appointed in a will considers
that the surviving parent is unfit to have custody of the child, the guardian
may apply to tha court,118 to be made the sole guardian of the-child or
children. If the application is granted, the surviving parent may be granted
access to the child or children, and shall also be.required to make payments
to the guardian, toward the maintainance of the child or children. Where
both parents have appointed guardians, theseguardians are to work jointly,
in the event of the death of both parents."'

4.4 on divorce, section 6 of the Act gives either of the parents an equal
right to apply to the court for custody. In making an ordeifor custody,ihe
court considers:

(i) The welfare of the child.l2o

(ii) The conduct of the parents.

(iii) The wishes (if any) of both parents.
The welfare of the child is the parimount consideration; and in this

respect the court is generally concerned about several matters. The court
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considers which parent will be able to provide the best shelter, health,
education and upbringing for the child or children. In the case of a child of
tender years, the court normally awards custody to the mother, who is
considered to be best able to take care of the child. Abandoning a child by a
parent, or allowing him to be cared for by someone else for considerable
length-s of time, is treated as a sign of failure in the discharge of parental
duties"'-and it may determine the award of custody one way or the other.
The parents could make an agreement between themselves on who should
have custody of a child or chiidrenl22-but its being hoiroured by the court
depends on how far it is for the benefit of the child. Where both parents are
equally suitable as custodians, the court may make a split order by which
one parent.has physical possession, and the other has leg-al custody (the
making of decisions affecting the child). The parent with the legal custody
may be permitted to visit the child. Where physical custody (care and
control) is granted to the mother, she is entitled to maintenance from the
father until the child attains the age of majority.lB

4.43 As we cotuider that the provisions of the Gwrdianship of Infan* Agt
provide a reasonable basis for the protection of the child in matters of
cttstody, we recomrnend that most of its provisions should be retained, but
the Act itself should be repealed, and these provbions merged with the
substance of the provisioru of the current Children and Young Persons Act
(as well as other relevant statutes to be identifted further on), to constitute a
new law, to be known as "THE CHILDREN ACT".

4.M T\erc are other statutes which have a bearing on the issue of
custody of children. Section 30 of the Matrimonial Causei Actru empowenr
the court, in divorce, separation or nullity proceedings, to make appropri-
ate decisions regarding the custody, maintenance and education of children.
The Act deals primarily with maintenance, but leaves the custody question
to the Guardianship of Infants Act.

4.45 Under Section 3 (1) of the Subordinate Courts (Separation and
Maintenance) Act,lx a mirried woman may apply for'separation and
maintenance on grounds that the husband either has been guilty of
persistent cruelty to her children, or has neglected to provide reasonable
maintenance for her and her children. Under section 4 (b), the applicant
may be awarded the custody of the children aged under 16 years. Such
children are entitled to maintenance by the father until they attain the age
of 16 years, or the mother dies whichever occurs first.

4.46 The provisions of the Subordinate Courts (Separation and Mainte-
nance) Act give rise to a question regarding the rights and welfare of the
children. The principle underlying the age of L6 years, as the cut-off point
for according the applicant-mother custody, is unclear. It suggests that no
special provision is being made for children who have attained L6 years of
age, but are younger than the age of L8 years. It is recommended that the
Subordinate Courts (Separation and Maintenance) Act be arnended, to
recognize 18 years as the age of rnajority, and to make provision for the
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maintenance of all the children of the family, in a situation where the mother
applics for separation and rnaintenance.

4.47 lt is further recommended that the Subordinate Courts (Separation
and Maintenance) Act be amended to specify how all the children who are
placed under the custody of the mother, following an application for
separation and maintenance, are to be maintained in the event that the
mother dies before they attain the age of majority.126 The amended law
should also provide that any mother may apply for maintenance, regardless
of the form of marriage she has contracted. At present only a Eother
married monogamously is allowed to seek maintenance under the Act.

4.48 Section 142 of the Penal Code makes it an offence to unlawfully
take away an unmarried girl below L6 years of age, from the custody of her
parents or lawful guardians. While we agree that this kind of protection for
female children is desirable, we would recommend that the law be amended
to give protection to all unmaruied girls below the age of 18 years. This is
necessary because many cases of abduction of school girls have been
reported in recent times. And it is now known that the purposes of
abduction are linked with actions that seriously compromise the rights and
dignity of the affected children; such purposes include forcible marriage,
prostitution, and cheap labour.

4.49 Under section 174 of the Penal Code, it is an offence for a person to
deprive either a parent or a guardian of the custody of a child under 14 years

. of age. This offence of child stealing is punishable by imprisonment for up
to seven years. While this is a desirable irrotection for the child, it is clear
that the age of L4 as the cut-off point leaves many children unprotected; and
we recommend that the hw be amended, to raise the age up to which the
olfence of child stealing applies.

4.50 Kenya's condition of legal pluralism presents a potential challenge
to the sanctity of the law governing child custody; for the subject of custody
forms an integral aspect of personal law and personal law-varies from one
community to another. The position under Islamic lawrn is as follows:

"By Islamic law, the child is considered to be in need of female care and
custody from birth until he or she is capable of caring for himself or herself.
At this point, the Sharia'ft deems that male care is more important. In
accordance with these principles, the law (in Egypt) recently stipulated that
a woman's right to custody of a child ends when the boy is ten and the girl is
twelve years old. However, the court may decide to extend the mother's
custody until the age of fifteen for boys and until marriage for girfs, if this is
deemed to be in their interest. In the event of the mother'6 incapacity
during this period, preference is given to the nearest femde kin. The
relatives of the mother take precedence over relative of the father".

"Further protection has recently been provided to the divorced mother
who has custody of a child. She is entitled to retain occupancy of the
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matrimonial dwelling or the husband must provide another suitable home.
At the end of the period of custody, or if the wife remarries, the former
husband has the right to recover

. 
dwelling".l28

possession of the

T. us, among-lttluslims, the question of custody is tied up with profound
religious precdpts about obligations of child-upbringing; and hardly any
room exists for secular law to make a variation.

4.51 While the position under African Customary Law (a body of law
which has been more susceptible to modifying external influences, than
Islamic Law) is relatively flexible, it remains true that the majority of the
natural population, who live in the rural areas, significantly adhere to
cultural norns which, indeed, have their own rules concerning child-
custody. Under African Customary Law, generally the father is given the
custody of the children of the marriage, in the event of a divorce, so long as
the divorced wife's parents have not returned the dowry which had been
paid by the man at the time of marriage. Where the dowiy is returned, the
wite witt then have the right of cusiody.r2e

4.52 As section 17 of the Guardianship of Infants Act requires all courts
to apply the rules therein set out, whenever child-custody issues arise,
courts determining customary law issues will no doubt apply those rules.'"
However, in Kenya's present social circumstances, only a tiny minority of
justiciable dispute do get litigated; the implication being that the rules and
practices of African customary law, represent the law actually in force. It
will be necessary therefore, that the machinery of grassroot administration
,be imbued with the approved standards, in respect of child custody. .Ir rs
recommended that the basic principles contained in the Guardianship oI
Infants Act, should be made part of the law governing grassroot administrdE"
tion. ;

4.53 The various laws relating to child custody raise special difficulties
with regard to children born outside marriage. The Guardianship of Infants
Act, the Subordinate Courts (Separation and Maintenance) Act, and other
laws bearing on child-custody, are primarily concerned with the consequ-
ences of a marriage breakdown. This means that the law's main concern is
the child of wedlock, and children who do not fall in this category are not
the subject of clear safeguards, as regards custody. Under the Guardianship
of Infants Act, the term "father" excludes the natural father of a child born
outside marriage. The unmarried father is, therefore, unknown in the
scheme of legal obligations regarding custody, care and maintenance for the
child. The custody has to be with the mother always (assuming she remains
alive.)

4.54 ln African customary law, generally, a child born outside the
framework of marriage, obtains all requisit-e material support from the
mother and her family. The mother-has the custody^ind attendant
responsibilities-unless she marries. But if she marries, then the husband
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will be entitled to the legal custody of the child, provided he pays dowry at
the time of marriage. This, however, is not always the case; for under some
customary laws it is the natural father who is entitled to the custody of the
child. The real source of security for children born outside marriage, in
African customary law, is that the larger family will regard them as family
members, and will care for them as they would do for any other member of
the family. But it is to be noted that such a position is true only in the rural
areas where relatives live close to one another, and agriculture, the main
source of food and sustenance, is open to all. (This is true also of other
economic activities such as pastoralism, or fishing). Such, however, is not
the case in the urban centres, where extended family ties are weak, and
where monetary economy is in full play. It may also be noted that
customary practices, in the towns, have undergone substantial erosion, and
it is unlikely that they will provide security for urban children born outside
the marriage union.

4.55 The plight of children born outside marriage is no less marked
under Islamic law. At the interviews we conducted in Cairo, we were
advised that birth outside marriage should in principle be treated as a social
and not legal problem, and it should be dealt with through religious, moral
and social arrangements, rather than through legislation. Egyptian law, on
matters of child care and custody, which incorporates Sharia'h principles, is
stated as follows:

"The legitimacy of a child born during marriage ii presumed. However, if
the father refrains from registering the birth of t$e child or if he denies
paternity, the mother is entitled to request a corhrt hearing to establish
paternity. The man has a similar right to seek a court hearing to prove his
paternity if the mother denies it. However, the court will not entertain such
an action in two circumstances-

(a) if the husband proves that he had no physical contact with his wife
since the marriage was contracted; or

(b) if the wife gives birth to the child after the lapse of a year following
divorce, absence, or death of the husband.

The court has discretionary power to evaluate evidence and seek expert
advice. According to the Islamic Sharia'h, upon the father's declaration of
paternity, the child acquires all legal rights pertaining to the status of a
legitimate child. However, such a declaration is considered a nullity if the
man admits that the child is the fruit of an illicit relationship."ril

Legitimacy of birth is a fundamental object of the Shari' ah, and in Islamic
cosmology, it confers upon the child a fixed status in society, with important
rights attached. Birth out of wedlock, therefore, is not in contemplation as a
subject matter of legal arrangements; and so, when such a birth occurs, it is
to be accor4modated as an act of mercy, and the law will not place an
obligation upori the custodian to provide to the child rights and privileges
that stand on an equal footing with the rights and privileges dqe to the
legitimate child.
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4.56 We must draw the conclusion that the Kenyan legal system does not
make adequate provisions for custody of the child born outside marriage.
We recommend that appropriate changes be made to all statutes which affect
child-custody, so cts to provide suitably for the custody of children born
outside marriage. Provision should be made in a new law on children, for the
custody of children born outside the institution of marriage.

Maintenance

.4.57 The person who has the custody of a child almost invariably bears
duties of maintenance for the child. However, custody and maintenahce are
to be treated as different concepts, insofar as the one is narower, whereas
the other is wider and more complex; and insofar as custody by itself is
more nearly a legal notion than maintenance, which incorporates a wide
array of economic and social responsibilities. Maintenance entails the duty
to support, assist and sustain, in respect of basic needs as well as normal
wantrfood, shelter, apparel,_ education, health, recreation, comfort, etc.
we have treated the two concepts separately, so as to be able to point out
clearly the state of the law in respect of each, and to express with specificity
the kind of change to the law that needs to be effbcted.

4.58 The law affecting parental responsibility in Kenya is not well
developed, for reasons that are easy to understand. Firstly, the majority of
the population are Africans, who have matured and lived their lives under
the general influence of customary laws, and these laws, as a central
characteristic, have always placed the responsiblity for children's mainte-
nance upon the immediate and the extended family. Even though the
conditions and necessities of maintenance have undergone considerable
change, with the growth of urbanization, and with the advent of new
economic and social values and priorities, the communalistic approach to
basic maintenance for children has not entirely disappeared. Secondly,
Islamic traditions (widely practised in the Coastal and North-Eastern parts
of the country), which revolve around the Shari'ah, have always placed
strict, well defined obligations of child-maintenance upon parents and
wider-family members. This leaves only a small section of the Kenya
population, to depend entirely on the prescriptions of English law, and
English-law-based civil statutes, for principles and rules of child mainte-
nance. However, with the increase of secularization in society, and with the
modern economic trends which increasingly supplant traditional arrange-
ments with market conditions, the old social safeguards for child mainte-
nance, will be considerably undermined; and it is thus essential that the
state should intervene by making adequate provisions for the maintenance
of children. It is, moreover, the case that a good portion of the present laws
of maintenance have not been sufficiently sensitive to the case of children
born outside marriage; the civil law owing to its preoccupation with
marriage; and Islamic law for doctrinal reasons (already explained in
paragraph 4.55. It is recommended that a new children's law be enacted
which provides comprehensively for the maintenance of children whether
born during or outside marriage.
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4.59 Kenya currently has no statute which sets out in any detail the duties
of parents towards their children. Thus, one has to fall back on principles of
the common law, for an impression of the nature of such obligations. Here,
the duty of maintenance begins before birth, and runs through the period of
early growth, to the time of attainment of majority. The duty stretches
beyond the life of the par_e_nts; thus the child is a dependant, and is entitled
to iucceed to their stat-e.132 There are, however, a number of statutes which
provide, in certain respects, for the parental duty to maintain children. By
section 239 of. the Penal Code, a person having the charge of another (adult
or child), is under a duty to provide that other with the necessaries of life:
"Any person who, being charged with the duty of providing for another the
necessaries of life, without lawful excuse fails to do so, whereby the life of
that other person is or likely to be endangered or his health is or is likely to
be permanently injured" is guilty of a felony, and is liable to imprisonment
for three yeani. Section 23 of the Children and Young Persons Act makes it
an offence for anyone having custody of a child to wilfully assault, ill-treat,
neglect, abandon or expose such a child to be assaulted, neglected,
abandoned or exposed to possible danger. For such an offence, a penalty of
shillings 5,000, or imprisonment for not more than six months, or both, is
imposed. By section 22 of that Act, children's officers are required to
apprehend and bring to court the following categories of children who are
the victims of a maintenance problenr-

(a) children who have no parent/guardian, or are destitute or vagrant;

(D) children who cannot be controlled by their parents/guardians;

(c) children who are not receiving proper care from their parents/
guardians;

(d) children who are falling into bad associations, or are exposed to
moral or physical danger;

(e) children who are kept in premises considered by a medical officer
to be overcrowded, insanitary or dangerous;

(fl children who are prevented from receiving compulsory education,
or who are habitual truants;

(g) children who frequent public bars or gambling houses;

(ft) children who are found buying or receiving or in possession of any
drug which is deemed to be dangerous;

(y' children who are found begging for alms.

4-.60 The court, in cases of the kind enumerated in paragraph 4.59, may
make any of the following rulings-

(a) it may order that the child be returned to the parent/guardian, and
require the parent/guardian to take out a bond aJ security for
ensuring the proper upbringing of the child;
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(b) it ma], where the parent is found unable to Fve proper
maintenance, place the child under the custody of a fit and proper
person;

(c) it may order that the child be commited to an approved
school-+specially where the child has turned delinquent and
uncontrollable.

4.61 Yet another aspect of chiid maintenanee is found in the Public
Health Act,133 which- makes direct provision for parental action to
secure immunization of children against diseases such as whooping cough,
polio, measles, tetanus, diphtheria. And the Education Actls makes
institutional arrangements for school education; it merefrrprovides a
facility, but does not impose duties of child-maintenance.

4.62 rile consider that when a new law on children is passed, it should
have as its centrepiece the obligation of parentslguardiarc to mainnin their
children. The parent/guardians should strictly be responsible for the
provision of food, shelter, clothing, education, health, and to ensure
discipline, for their children. For in the present circumstances, the
performance of these duties has appeared to be only a moral duty. And
such judicial orders as may be made, on the basis of section 22 of. the
Children and Young Persons Act, merely serve to transfer responsibility (in
most cases) from its natural and most appropriate locus-namely the
family. Judge Rodney has underlined this point with memorable drama: "f
am sick and tired of spanking someone else's children in court. This has to
be done at home, where the moral fibre of a young person is woven. Until
we place responsibility where it belongs, with the parents, our country will
continue to see a rising incidence among teenagers of larceny. . ."'* This,
moreover, is the basic message we got from our provincial visits, and from
our study visit to the Arab Republic of Egypt. The law ought to proceed on
the basis that the fundamental duty of child-maintenance is with parentV
guardians, and failure to perform this duty should be the subject of penal
sanctions. We, however, recognize that the application of such sanctions
should, for some time, be tempered with moderation and practical
discretion; as the state of flux characterizing both economy and society has
to be taken into account, and there should be much sympathy with the
condition of parents and guardians who simply lack the material basis for
providing for their children. It is important that such a legal project should
proceed alongside certain policy and programme measures: firstly, for the
realization of family planning and child-spacing, among most families; and
secondly, for economic development, to enhance family living standards.

4.63 We recommend that a new law on children be enacted, which places
the burden of maintenance of children on their parentslguardians, and
specifies the basic parental duties in respect of shelter, food, apparel,
education, health, and discipline for children; and such obligatioru ihould
have clear sanctioru attached to them. Such a law should, however, be
regarded as setting only minim,wn standards, and it should allow the
retention of any higher standards such as may already be in force under
particular systems of law recognized in Kenya.
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Adoption

4.64 Adoption, in the statute law sense, has the effect of terminating the
natural bond between a child and its parents and substituting such parent(s)
by adoptive parent(s). The act of adoption under the Adoption Actr37
creates a permanent legal relationship, and is to be distinguished from
temporary foster care which is sometimes authorized, pending adoption.
This is unlike the position which had prevailed under African Customary
Law, where adoption could not be distinguished from fosterihg; customary
adoption was noJ intended to break a child's attachment to his natural
family or to provide him with an altogether new family. Adoption was no
more than a social arrangement for providing custody and care to a child
who needed these, or for any special reason-and it in no way compromised
the relationship between iuch a child and his natural parenti.l38 The
position under Islamic law has to be understood in the context of the
Shari'ah. Adoption in the civil sense described above, has no place in
Islamic practice, as is shown by the following passage based on Egyptian
law:

"Although an adoption system is not recognized by law because of
religious considerations, the Ministry of Health has established a scheme
whereby married couples may request custody of a child of unknown
parentage. If the parents prove responsible, the wife may sue her husband
to request an acknowledgement of paternity. Upon such acknowledgement,
the child becomes their 'natural' son or daughter and enjoys all the rights of
Iegitimate offspring."l3e

Since in Islamic tradition children are expected to be under the care of a
lawfully-married couple, the adoption issue could only have arisen in
respect of children born outside marriage; and for this category Egyptian
law allows for the assumption of. ctutody by a volunteering family-far from
the concept of adoption, with its legd incidentg regarding equal treatment,
maintenance, etc. The Adoption Act, thus, represents a concept that is
alien to Islamic law-though capable of being integrated with African
customary law, as this evolves in the course of time.

4.65 The Adoption Act provides for- 
\

(a) the making and registration of adoption\orders;

(b) the registration and control of adoption societies;

(c) the regulation of adoption arrangements made by adoption
societies, and other persons concerned with the adoption of
children; and

(d) the restriction of pecuniary transactions in relation to adoption
matters.

An adoption order may be made only in respect of a person who is aged
under 18 years, and who is not married and has not at any time been
married. From current information, and from information gathered from



our provincial visits, it is clear that children who are available for adoption
fall in the following categories-

(a) unwanted children who are either born outside marriage, or born
to young girls who are unable to maintain them;

(b) children born of incestuous relationship in respect of whom there
are taboos against providing custody;

(c) abandoned children who may be found dumped in a pit latrine or
rubbish hea5a clear indication that the mother does not want the
child;

(d) orphans whose relatives are unable to take care of them;

(e) ill-treated and neglected children, whose parents either refuse, or
are unable to care for them;

(/) children whose parents are either physically, emotionally or
financially incapacitated, and are unable to care for them.

4.66 One notices that the common factor which leads to a child's falling
for adoption, is some social fault, or economic handicap, or a combination
of botlr-affecting the natural parents. It thus bears repeating that the
problem underlying adoption situations is a socio-economic problem, which
the law as such cannot solve. The "problem" must be addressed, in the first
place-

(a) through responsible upbringing, and good maintenance for
childrerr-to ensure that they grow up as responsible persons who
will not want to contribute to the selfsame "problem", by optimum
regulation of family size so that it does-not outstrip the capacity for
family care and maintenance;

(b) by enhanced productivity to increase the national wealth;

(c) by distributive justice-- to guarantee a certain decent minimum of
economic advantage, for families.

Only secondarily does the "problem" become a legal problem to be
solved by legislation and judicial decision-making. However, it is desirable
to have rational laws in place, as part of the endeavours to solve the
"problem"; hence our concern to reconsider the law of adoption, and to
make appropriate recommendations.

4.67 Section 4 of the Adoption Act llsts three categories of persons who
are eligible for an adoption order-

(i) persons who have attained the age of 25 years, and are at least 21
years older than the child to be adopted;

(ii) a relative of the child, who is at least 21 years of age;

(iii) the mother or father of a child.

Where the child has been born outside marriage, and his parents are not
subsequently married to each other.

I
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I
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These rules are qualified by the following restrictions-

(i) a sole male applicant may obtain an adoption order only in special
and exceptional circumstances;

(ii) a spouse or spouses in a polygamous marriage may obtain an
adoption order only in special and exceptional circumstances;

(iii) an applicant who is of a different race from the child may obtain an
adoption order only in special and exceptional circumstances;

(iv) an applicant who does not intend to reside with the child in Kenya
may be granted an adoption order in exceptional circumstances.

4.68 On 18th August,1992, the Kenya Law Reform Commission, jointly
with the African Network on Prevention of Child Abuse and Neglect
(A.N.P.P.C.A.N.), organized a seminar on adoption, specifically foi the
purpose of assisting us to arrive at a fair recommendation in our Report.
The seminar, which took place in Nairobi, brought together judges,
magistrates, advocates, civil servants, social workers, NGO representatives
and interested individuals. While the participants, in general, appreciated
the merits of the conditions of adoption, in their present form, they
proposed a number of changes which we would like to adopt-

(i\ the law should prefer adoptions at an early age, preferably one to
five years, and should provide for the adoption of older children
only exceptional$, at the discretion of the court;

(ii) the law should be changed to enhance the age qualifications of
adopters-to-be, for a woman, between 28 to 50 years, and for men,
between 28 to 60 years;

(iii) that roce, as a factor in the grant of an adoption order, should be
abrogated, even though in practice, it should be a factor to be
considered together with other relevant issues;

(iv) that the law should require intending adopters to be in basically
good health, and they should produce a medical certiftcate to this
effect;

(v\ that the law should require intending adopters to produce evidence
of their economic standing;

(vi) that the law.s.hould include personal character as a relevant factorto be considered in making adoption orders;
(vii) that the law should irdicgte age and sex of the child as factors to be

qpecially cgns-idered, wlere application'for an adopiion order is
being made by a single mai, or a single woman.

.4_.92!1a/opt_the consensus of the Kenya Law Reform Commssionl
A.N.P.P.C.A.N seminar of lSth Augttst, 19i2, and recommend that the lai
be change! to strengthen and'rationalize the'conditions of adoption, itth
special reference to internationdl adoptions in which Keiyan ihitdrin or"
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involved. It is recommended that international adoptions should be allowed,
firstly on the conditions set out under section 4 (1) of the Adoption Act (with
the modifications we have proposed in paragraph 4.68 of this Report), and
secondly, subject to the following conditions-

(i) a single man may not be granted an adoption order;

(ii) ,tr the applicant is maruied, the union must be a heterogeneous
union;

(iii) the applicants must obtain authority from their home countries,
and such authority is to be given by a recognized court;

(iv) the applicants must also produce immigration authority from
their home countries, in respect of an adopted child;

(v) the applicants miut produce a security bond from their horne
countrics, for the safety of an adopted child in their hands;

(vi) the applicants must produce a certificate of moral fitness;
(vii) the applicants must produce a certificate of financial fitness;

(viii) the applicants must produce a home study report from a court in
their country;

(ix) the applicants mu.st produce recommendations from the di-
plomatic office of their country in the Republic of Kenya;

(x) the applicants must appear before a High Court judge for a
preliminary hearing, before proceeding to an adoption society;

(xi) the applicants, if successful at the preliminary hearing should be
required to remain in Kenya for at least three montlu, during
which an interim order is in force, and in the meantime a
Kenyan agency is to be appointed guardian ad litem;

(xii) the guardian ad litem must be able to visit the childfreely and to
make frank reports to the court;

(xiii) the court should have the power to reject any preliminary
application summarily, the power to act on i* own motion
between the preliminary hearing and the final order, the pbwer
to rescind any orders made in the meantime, and the power to

impose penalties, in accordance with the law (which should
provide for the same);

(xiv) any appeals in such cases should be heard under certiftcate of
urgency;

(xv) women over the age of 50 years, and couples where the older
partner is above 60 years of age, should not be allowed to
undcrnke such intemational adoptions;

(xvi) a register of international adoptions should be kept by the public
officer in charge of adoptions;



(xvii) Kenyans adopting children abroad, cgmp-lytryg with the goyerying' ' lawi of the-country in question, should- have such-adoptioru
automitically registered 

-in 
Kenya, and their legal incidents

governed by KenYan law.

4.70. We are making the recommendation in paragraph 4.69 for four
reasons. Firstly, international adoption is not necessarily undesirable, as it
is liable to the same kind of difficulties that a local adoption would face.
Secondly, we consider it unrealistic to deny a genuine foreign adopter the
opportunity to adopt a Kenyan child, whom he is ready and willing to
maintain from his own resources-a child who, if left alone in this country,
might not receive equally good care. Thirdly, we are mindful of the fact that
cases of such a nature have in the past come up before our courts, and have
received approval-even though there were hardly any sufficient guaran-
tees for the safety of the adopted child, given the deficient state of the law
as it currently stands; we believe that a statutory prohibition of such
adoptions is likely to lead to the mischief of honour in the breach, rather
than in the observance. Fourthly, we believe that with the detailed
recommendations set out in paragraph 4.69, adequate safety measures will
have been taken to fully justify international adoptions.

4.71 Under Kenya's statute law, "fostering" means the temporary care of
a child, over a period of any length of time, without any change to the status
of the child, or any permanent separation from his natural relatives; and
without any right of inheritance from the foster parents. Adoption by
contrast, is the process whereby a child is separated finally and irrevocably
from his natural parents and other relatives, and he becomes the child of the '

adopting pare-nts in every sense of the word-with all legal rights including
inheritance.r{ In the course of the interviews we carried out, and during
the Kenya Law Reform Commission/A.N.P.P.C.A.N. seminar of 18th
August, 1992, we learned that numerous adoption societies have been
placing children for fostering, and there is no co-ordination or control in
this exercise. The stand of these societies is that such children are being
given custody in this way pending adoption, by adopters who will follow the
prescribed judicial procedures. But we learned that many of such childr'en
have remained as foster-children for as much as ten years or more, some
until they attained the age of majority. The practical effect is that
unregulated fostering, without any order of court, or registration, or any
guarantee of legal rights for the child, has become a substitute to adoption.
What one cannot obtain through complying with the Adoption Act, one
easily obtains through informal fostering. This seriously undermines the
safeguards for children that should be built into the law of adoption. We
recommend that the law be changed, to make regulatory aruangements for
fostering, through registration and court orders. We further recommend that
all fostering cases should be subjected to time-limits, subject to periodic
judicial review. The law should provide for specific righ* in respect of
custody, maintenance, and inheritance, for fostered children who do not
succeed in getting adopted. A monitoring arrangbment should also be
provided for, in respect of fostered children.
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4.72 As regards the adoption of children born outside marriage thp law
currently is as follows: the mother or father of a child may adopt the child,
where the father and mother are not married. For the adoption of such a
child, the consent of the father is required, where he has acknowledged
paternity. And for this kind of adoption, the consent of the parents of the
unmarried mother is required, if she is below 18 years of age.

4.73 We recommend that where a child is bom outsidc marriage, and the
father lws not acknowledged paternity, the law should require specificd
numbers of the extended famrly to give consent, before an application for
adoption is approved.

4.74 Recommendation 4.73 is based on the belief that the child will, in
most cases, in the first instance be the direct concern of the extended
family; and the more steady judgement of the members of the extended
family is likely to be more reliable than the opinion of the mother alone. It
is moreover desirable that members of the extended family should have the
first opportunity to adopt the child, if they so wish.

4.75 From our inquiries, we have come to learn that the adoption process
has a number of legal and administrative shortcomings, that render it
imperfect and frustrating to parties-

(i) there is clearly a lack of co-ordination in the operatrons of the
adoption societies;

(ii) while a birth-certific.ate is required for all adoption cases, securing
it tends to be an interminable prooess, that greatly frustratei
parties;

(iii) the format of the adoption certificate is unsuitable, as it often
subjects adopted children to psychological trauma, especially
when its content gets known at the schools they attend; -

(iv) the institution of guardian ad litem is not working satisfactorily;
the courts apparently have no reservoir of personnel, from whiih
responsible and independent-minded persons can be drawn to
perform this function.

The result is that prospective adopters, working with their advocates,
have been nominating their friends io sgrve as gulrdians ad litem. such
guardians ad litem are unlikely to be of much real assrsrance to the court.

4.76 We recommend that a special organ, perhaps an adoption council,
should be esnblished, to perform the folloiing functiorc-

(i) formulate governing policy in matters of adoption;

(n) elfect liaison between adoption sociaies and tltc Govemmcnt, and
Non-Goverwnental Organizatiorc (NGOI) ;

(ili) corcidcr and propose names of officers who may serve as guardiarc
ad litem;

(iv) monitor adoption activities. in the country.
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4.77 We recommend that all d.ocumentation required for the adoption
process, should be procased with all due expedition.

4.78 We recommend that the format of the adoption certiftcate should be
re-designed, with a view to giving adopted children greater personal privacy.

4.79 We recommend that adoption cases should be processed with
disparch, subject to the provisiorc of the law, and should not in any case take
more that five montlu to accomplish.

4.80 In paragraphs 4.15 and 4.4d, we have made the recommendation
that the Children and Young Persons Act, and the Guardianship of Infants
Act, respectively, should be repealed, and their substance, with appropriate
amendments merged into a new law. The Adoption Act, like those two
Acts, is concerned with the rights and welfa-re of children, and tloreover,
many of the provisions of thiJAct criss-ctoSs with the provisions of those
Acts. For the sake of a holistic treatment of matters relating to children's
rights and welfare, and in the interests greater consistency in substantive
provisions and in use of terminology, we recomrnend that the Adoption Act
should be repealed, and its substance, taken together with appropriate
amendmcnts, be brought into a new Act, *THE CHILDREN ACT."

Children Born (hrtsidc thc Mrrrirgc Incdtution

4.81 In this Report, the most recurrent, and perhaps the most problema-
tic field of children's hardship is, without doubt, children born outside
marriage. Its socio-economic aspects have been dealt with in paragraphs
3.1}3.21; its relationship to child-custody has been considered in para-
graphs 4.5t4.56; its maintenance implications have been dealt with in
paragraph 4.58; and its relationship to the law of adoption has been
considered in paragraphs 4.724.75. While we have treated parental
responsibility for child-maintenance as the backbone of any ideal law for
the protection and care of children (paragraphs 4.5f4.63), it must be noted
that, in practice, and in the Kenyan experience in particular, the greatest
challenge to the quest for such an end, is the phenomenon of children born
outside marriage. Today, Kenyan law recognizes children born outside
marriage only for limited and rather incidental purposes, but has no interest
in the fundamental question concerning the day-to-day welfare of such
children: namely, who has the imperative legal duty to give them custody
and care, and is this duty being duly discharged?

_ 4.82 The I*gitimacy Act,r'l "An Act of Parliament relating to children
born out of wedlock", deals with situations of "illegitimacy" without even
defining the term. The connotation of "illegitimacy" is ihpropriety and
blameworthiness,.obviously in relation to mainstream values which-extol
r-eligi_ous ethics ar_rj their precepts of chastity in sexual relationship. Sincc
the constitutionra2 guaraniees freedom of conscience, including freidom of
religion, it follows t-hat a scheme of law which p".r"" 

"a""rr. irioge-errt on
secular personal choices, preferences and actions, would in principle be
inequitable to some members of the society. Accordingly, we-recorimend
tlut the we of the term "legitimacy", in relation to family-sitrutiotu, should



be abrogated, and a law should be passed which addresses itself to *birth

during mariage", or "birth outside mariage".

4.83 At common law, which is part of the received law in Kenya,la3 a
child born out of wedlock bore a stigma and was accorded minimal
protection. England's attitude to such a child was stated by Denning, L. J.
in Re llfi#: "[The] law of England from time immemorial looked upon the
bastard as a child of nobody, i.e. as the child of no known body except its
mother". The mother, therefore, was the solecustodian, of such a child; but
she had the right, by deed or will, to appoint a testamentary guardian for
the child, to take over responsibility after her death. She also had the right
to give or withhold consent to marriage for the child, in the event that she
desired to marry before attaining the stipulated age of marriage.

4.84 Kenya's Legitimacy Act, which has its origin in the Legitimacy
Ordinance of 1930,145 was formulated on the basis of English law, and its
object is not really to resolve problems affecting the normal child born out
of wedlock; it is concerned with situations of legitimation, in respect of
children who, though not born in wedlock, acquire the status of children
born in wedlock by virtue of marital actions taken by their parents. In terms
of children's rights and welfare, this Act elevates the status of a limited
number of children born outside marriage, in respect of whom the parents
have subsequently come together in wedhck, to the position of being
entitled to full parental custody and care, and to full rights of succession.
The Act, therefore, is an important element in this Report's concern with
the rights and welfare of children in general. It in fact provides for the legal
interests of a child born out of wedlock, who misses the opportunity to be
legitimated owing to the death of his mother; the rights of such a child are to
bJ rendered onlhe basis that he was born during marriage.l6

4.85 The Legitimacy Act falls squarely within the central area of State
action, in the protection of children's right and welfare; and it touches
substantially on the other core statutes, namely, the Children and Young
Persons Act, the Guardianship of Infants Act, and the Adoption Act. In
paragraphs 4.15,4.43 and 4.80, we have made the recommendation that the
Children and Young Persons Act, the Guardianship of Infants Act, and the
Adoption Act, respectively, should be repealed and their substance, with
appropriate amendments, merged into a new law. We recommend that the
Legitimacy Act should be repealed, and its substance, with ap_propriate
amendmen*, brought into a new Act, "THE CHILDREN ACT."'.?".

4.86 Since the Legitimacy Act is concerned with only a limited section of
the numbers of children born out of wedlock, a major social and legal
problem remains, in respect of all the remaining children of this catergory.
And, so long as there is no appropriate legislation in this area governing
care and maintenance, Kenya cannot rightly claim to be taking all
appropriate measures to safeguard the rights and welfare of the child. After
summarizing relevant historical material, we shall make a recommendation
on appropriate legislation which should be brought into the framework of a
new child law for Kenya.

\

\
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4.87 As early as the colonial days, it became plain that the law affecting
children born out of wedlock, had not taken into account the social reality
obtaining in this country, as birth.outside marriage became increasingly
widespread, posing large-scale problems of social policy-such as had not
arisen in England. Thus in 1959, the Affiliation Ordinance"'was passed, in
an attempt to solve the custody and (especially) maintenance hardships
associated with birth out of wedlock. At independence, this statute became
the Affiliation Act.

4.88 The Affiliation Act enabled the mother of a child born out of
wedlock to seek a court order, against the putative father, for the
maintenance of the child, where a marriage between the father and the
mother had not subsequently taken place. Section 3 of the Act provided for
the institution of proceedings for an affiliation order, by a single woman
who was with child, and by a single mother who had been delivered of a
child. The proceedings could begin before the birth of the child; or at any
time within twelve months after the birth of the child; or at any time after
the lapse of twelve months, upon proof that the man alleged to be the father
of the child had, within twelve months after the birth of the child, paid
money for the maintenance of the child; or at any time within twelve
months, after the return to Kenya of the man alleged to be the father of the
child, upon proof that he ceased to reside in Kenya within the twelve
months next after the birth of the child. The woman could start proceedings
by complaint before a court having jurisdiction in the place where she
resided-for a summon to be served on the man alleged by her to be the
father of the child. By section 4 of the Act, the court would refuse to issue
summons if-

(i) there was reasonable cause to believe that the man alleged to be
the father of the child was not, in fact, the father; or

(ii) the application was made for the purpose of intimidation or
extortion; or

(iii) the application was made without bona fides. By section 5, the
court would hear the evidence of both sides, and the evidence of
the mother would be required to be corrobated to the court's
satisfaction.

If the evidence showed that the alleged father was the father of the child,
the court would make orders requiring him te

(i) pay'a sum of money not exceeding two hundred shillings a month,
for the maintenance and education of the child;

(ii) pay all the expenses incidental to the birth of the child;
(iii) pay the funeral expenses of the child, if the child had died before

the making of the order;
(iv) pay such costs as may have been incurred in obtaining such order.

Where the application was made before the birth of the child, or within two
months. of the birth of the child such monthly payment, could, if the court
thought fit, be calculated from the date of birth. The court could order, in
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lieu of monthly payments, that a lumpsum not exceeding 24,000 shillings be
paid into court, to be expended in the maintenance of the child, in
accordance with the court's directions. The court could also order that a
portion of the payments, or any lumpsum awarded, be expended on the
education of the child, in such schools as the court might determine. Where
the court dismissed the complainant it could order that the complaint pay to
the person alleged to be the father of the child the reasonable costs incurred
by him in defending the proceedings. Section 6 of the Act provided that any
monies ordered by the court to be paid could be paid to the child's mother
or to the person who had the custody of the child, with the approval of the
court. Payment could also be made to the court, which would then render it
to the mother or the custodian. A custodian who had the right to receive
such payment, had the same right^to recover it as the mother would have if
the money was payable to her.'s An affiliation order, once made, lasted
until the child attained the age of 16 years, or died before attaining the
age.l4e The court had the pbwer, at the instance of the _mother, the
c[stodian or the putative father, to vary affiliation orders.lso The court
could make an order of attachment of the pension or income of the putative
father, after he had been given an opportunity to be heard, where the court
was satisfied that he had without reasonable cause, failed to make any
payment which he was required by court order to make.lsl The pension or
income would be attached on the basis of the weekly amount payable under
the affiliation order, or of any lesser amount-and the attached amount
would be paid by the couft to the person entitled. Any sum ordered to be
paid undei an aifiliation order was a civil debt recoverable summarily.ls2
Under section 11 of the Act, the court, in affiliation proceedings, had full
powers in relation to custody. The court could, at the time of making an
affiliation order, or thereafter, appoint a person other than the mother, to
have the child's custody. This would be the case if the court was satisfied
that-

(i) the mother of the child was not a fit and proper person to have the
custody of the child; or

(ii) the mother had died, or was of unsound mind, or was in prison.

The application for such an order could be made by an administrative
officer, or by the putative father, or by the mother (if she was alive); and
the appointment made was subject to being revoked or varied, in a proper
case. It was an offence to take such a child, unlawfully, away from the
approved custody-punishable by a fine not exceeding 3,000 shillings, or
imprisonment for three months, or both. A single mother who failed to
maintain her child, or deserted the child, was guilty of an offence,
punishable by fiq_e^not exceeding 1,000 shillings, or imprisonment for one
moRth, or both.r)r A person against whom an affiliation order had been
made was reguired to give notice of any change of address to the person
entitled to receive payment under the order; failure to comply with this
requirement constituted an offence punishable by fine not exceeding 1,000
shillings.
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4.89 In the ten years that the Affiliation Act was in force, it filled a gap in
the protection of the rights and welfare of children born outside marriage,
which since L969 has been left wide open. While the Affiliation Act had, for
instance, imposed on single mothers a binding duty to care for their children
(of course, with the financial assistance of putative fathers), since 1969, and
for each of the 24 years ensuing, the position has been as curious as this:

"'When children are born between married couples their welfare is
catered for [by] both parents. If the parents disagree and part company, the
welfare of the children is provided for by marriage laws. When children are
born outside [marriage], however, none of their parents is, strictly speaking,
legally bound to provide for them. It is true that mothers of such children
find themselves bound by moral and natural love to cater for the children.
They are not legally bound to maintain them, however; so if the mother is

il:llirf],U 
bound to cater for the children, how far is the father legally

If our legislative delinquency could go with impunity for so long, it no
longer can; because we have assumed international obligations to protect
the rights and welfare of the child; and because we have domestic, social,
moral and political obligations to our people, to provide social security and
equity, and hope, for them. We recommend that in the new law, to be
known as "THE CHILDREN ACT", provisions should be enacted
which provide adequate protection to all children born outside marriage.

4.90 From the detailed summary of the main provisions of the Affiliation
Act, as set out in paragraph 4.88 of this Report, it will be appreciated that
the Act was basically well-designed, from a professional standpoint, to
respond to ?_n_ acute social crisis which carried important legal
consequences."' However, it did have its weaknesses, some of which gave
occasion to the legislature repealing it in 1969.1s6 Its main shortcomings,
which should not be reproduced in any future legislation, were as follows.

(i) The courts which applied the Act were the professionally
deficient "African Courts", which were established by the
African Courts Ordinance of 1951, and manned by elders. The
elders did not understand the provisions of the Act very well and
generally drew largely from custom, and rather loose, non-legdl
material. As a result, t_h_gy failed in many cases to render justice
according to the law.D'/

(ii) The unprofessional approaches taken by the elders of the
African courts, enabled some unscrupulous women to obtain
affiliation orders.

(iii) Under the Act, the same woman could, during her reproductive
life, apply for affiliation orders any number of times; and this
took away the legitimacy of the affiliation law.

(iv) The affiliation Act had instituted no controls, for ensuring that
monies paid under an affiliation order were actually applied in
the upkeep of the child.
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(v) The Act was rather sketchy on the procedure required in the' ' proof of paternity-giving rise to apprehensions that a man

hignt be falsely fixed with responsibility.

(vi) The Act did not make provisions for situations where the
putative father is a "child" and thus still dependent on his own
parents or guardians.

(vii) The Act treated the age of 16 years as the age of majority.

(viii) The Act did not attemPt to apportion respo-nsibility between the- 
mother and the putative father of a child.

(ix) The Apt did not provide a free opportunity for either mother or
putative father, at any stage during the minority of the child, to
^upply for custody, with the object that the apportionment of
maintenance cost be reviewed.

(x) The amounts of money payable under affiliation orders were' ' fixed, and extremely conservative by today's standards'

(xi) The Act contained terminology that was alien to African culture,' ' 
and that, even today, would be regarded as unbecomi[rg, such as

"bastard;', "legitimlie child", "iilegitimate child".lsE

4.91 The legal argument for the enactment of legislation to provide for
those children who were born out of wedlock, and have not been provided
for by the Legitimacy Act, has been set out in paragraphs 4.844.89 of this
Report. In our study visits to the provinces of Kenya, we found birth out of
wedlock (especially affecting children) to be a major social problem. The
members of the public whom we consulted, as well as social workers,
Government personnel, judicial officers, and private individuals, were of
the unanimous view that a law should be passed for the protection of the
rights and welfare of children born outside marriage. From our own
perception as set out in paragraphs 48H.89 of this Report; from the
representations of the people we consulted in various parts of the country;
and bearing in mind the fact that many of the mothers of children born out
of wedlock have not yet attained the age of L8 years, and are themselves the
subject of parental care, we are persuaded, and recommended accordingly,
that the new law to be known as the 'THE CHILDREN ACT' should
incorporate the subsnnce of the 1959 Affiliation Act, but with appropriate
modifications which include the following-

(i) the courts with jurisdiction should be either the Resident Magis-
trates' Courts and the High Court, or a special set of Family Courts
to be established by law;

(ii) the law should limit the number of times one woman can apply for
ffiliation orders to two only;

(iii) the law should provide machinery for ensuring that monies paid
under affiliation orders are actually used. for the maintenance of the
child;
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(iv) deniled provisions should be made in the law, with regard to
proof of paternitY;

(v) the new law should spectfy the mode of payment of maintenance' 
dues, where the putative father is below 18 years of age;

(vi) the new law should regard the age of 18 !!ars- ry lhe age of-

majority, and payments for the maintenance of a child born out of
wedlock should cover that duration;

(vii) the new law should apportion the responsibility for maintanance of
the child, whether in cash or in kind, between the mother and the
putative father;

(viii) the new law should allow either the mother 9r the putative father,
at any stage before the child attains the age of maiority, to apply lfgr-
custody, and ihe court in determining such an application shoVld
have the power to vary the allocation of maintenance costs;

(ix) the new law should provide for a flexiblg procedure for /et9rmi1-' ' 
ing the costs of maiitenance for a child born out of wedlock-this
should take care of inflation;

(x) the new law should avoid the use of sugh- -terminology as

"bastard', "legitimate child", "illegitimate child";

(xi) the new law should provide that the court will honour a written
contract, made in good faitft, between the mother and the putative

father of a child- born out of wedlock, and making syilalle
arrangetnents for the custody and maintenance of the child.

4.92 As already noted (paragraph 4.55), the Islamic tradition has special
approaches, based on the Shari'ah, for dealing with situations where a child
is born out of wedlock. But the position in African customary law varies
from one community to another. Customary law was evolved in a condition
of rurality and communality, and children born out of formal marriage did
not lack custody and care. Such children, depending on the operative
customary laws, might go with their mothers when the mothers later
married some man, or they might remain with the parents and extended
family of the mother. Either way, such children had normal access to the
agricultural, aquatic or pastoral resources of sustenance which all able-
bodied persons could win'for themselves and for their families. Nonethe-
less, it was treated as a wrong, for a man to seduce a girl or make her
pregnant, outside the framework of marriage, and a token compensation
was payable to the father of the girl. Such a payment could not have sufficed
to maintain a child born of the relationship; that would be true still more
emphatically- in this day and age. It is curious that when the Magistrates'
Courts Act')' was passed in 1967, it gave statutory force to this custom,
which was no longer suited to the contemporary state of socio-economic
development. It empowered the magistrates' courts to apply traditional
customs in respect of seduction and pregnancy compensation. This meant
that the courts would continue to enforce the rule of token compensation to
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the girl's father, which did little for the girl herself, in the upkeep of-the
chilLat least not in a direct sense. We recommend that section 2 of the
Magistrates' Courts Act should be amended, and its provision for seductian
or pregnancy compensation be abrogated, and instead provi.ded for in_the

for* of maintenince for a child born out of wedlock, in the new law.

Children and the Law of Succession

4.93 The law of succession is based on the marriage-model, to the extent
that it draws a distinction between children born in wedlock and children
born out of wedlock. The Commission on the Law of Succession had
recommended in 1968160 that a child born outside marriage should be
entitled to inherit the property of his or her mother and of her kindred and
vice versa, and for this purpose should rank equally with the mother's
children born during marriage. The tenor of this recommendation is
preserved in the Law of Succession Act.r61 Section 29 of this Act defines
"dependant" (that is, the category of-persons that may challenge a will
where it makes inadequate provisions,roz and who will be entitled to inherit
from an intestate estate) as "the wife or wives, or former wife or wives, and
the children of the deceased whether or not maintained by the deceased
immediately prior to his death." The notion of children contemplated
would appear to qualify the rights of children born outside marriage, where
the testator or intestate is a man, so long as he does not express recognition
for such children. This interpretation arises from the content of section 3 (2)
of the Act:

"References in this Act to 'child' or 'children' shall include a child
conceived but not yet born (so long as that child is subsequently born alive)
and, in relation to a female person, a child born to her out of wedlock, and,
in relation to a male person, a child whom he has expressly recognized or in
fact accepted as a child of his own or for whom he has voluntarily assumed
permanent responsibilty".

The force of this interpretation may be appreciated in the light of section
3 (3) of the Act:

"A child born to a female person out of wedlock, and a child as defined
by sub-section (2) as the child of a male person, shall have relationship to
other persons through her or him as though the child had been born to her
or him in wedlock".

Every child born outside marriage generally knows his mother, and the
mother's acknowledgement of him is open for all to see. The law is using
this open position of the mother to fix her with a constant inheritance
liability to the child. By contrast, although every child born outside
marriage has a father, in a great many cases the father has concealed
himself, for reasons of self-interest. The law does not want to search out this
father so as to fix him with inheritancc liability; rather the law accords him
the power and privilege of revealing himself at his own @nvenience, and
owning up to liability. If this is a pragmatic course for the lawmaker, it
nevertheless hurts the child born outside marriage, insofar as he must (in
most cases) restrict his inheritance expectation to the generally puny estate
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of the mother, whereas his counterparts who are born during marriage are
- inheriting generously from both father and mother. We are convinced that

such a position works inequity for the child born outside marriage; and we
recommend that the provisions of the Law of Succasion Act, regarding
succession by children born outside marriage should be reviewed, and
appropriate adjwtments rnade, so as to bring this category of children as
close as possible to the position of children born during marriage.

Child Abuse

4.94 Child abuse has been defined as "the intentional, non-accidental use
of physical force or the intentional, non-accidental acts of omission, on the
part of the parent or other caretaker interacting with a child, aimed at
hurting or destroying the child".16 Since the child relates not only to the
family and the caretaker, but also to non-members of the family or of the
caretaker, institutions of child administration, and society at large, the
framework of abuse should be extended to include acts of persons other
than family members, or caretakers. Kenyan law does not expressly define
the term "child abuse", but it deals with circumstances which give rise to it;
such circumstances include assault, defilement, exploitation for labour or
sex, incest, infantiqide, neglect. We recornmend that a new hw should be
passed which dcfines the term'child abwe", and such a definition should
cover all aspects of that notion be they physical, emotional, or develop-
mental.

4.95 Child abuse takes many forms, and control of some of these has
proved difficult, for the reason that they are bound up with certain
deepseated cultural practices. In certain communal traditions, for exam-
ple, the birth of twin children was regarded as a bad omen, and the
new-borns would be thrown away. In some communities, it was common to
neglect children born outside marriage. In yet other communities, partial or
total female circumcision has been, or still is, a mandatory practice. In still
othErs, male circumcision is done in harsh and largely insanitary conditions.
Such practices, many cases of which have now been discarded, cannot be
reconciled with the Children and Young Persons Act, section23 of. which
prohibits the wilful assault, ill-treatment, neglect, abandonment, or
exposure to suffering or injury to health, of the child, by the person
responsible for the child's care and custody. Any person who by act or
omission, knowingly or wilfully causes such a child to become, or conduces
to^-his becoming-il n:eq of protection and rliscipline, sha.[be guilty of an
offbnce punishable by imprisonment, or fine, or both.r

4.96 It is recommended that a law be passed which expressly outlaws those
cultural practices which endanger the survival, safety or development of the
child, wherever they may still be practised.

4.97 Sexual abuse of children has become increasingly common in
Kenya, as we learned from our provincial visits. In this category are
defilement (ordinary and aggravated), sexual assault, and incest. The
prevalence of these offences is generally concealed by the fact that they
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tend to bring much shame to a family, and for this reason silence is kept
around them, and the culprits remain protected.l6s This involuntaiy
protection for criminals has helped crime to flourish. Sexual abuse is often
committed by persons well known to the victims-a member of the family, a
friend, the employer, etc.

4.98 The law imposes penalties against sexual offences, but as will be
seen in the ndxt paragraph, there is need to review the pattern of penalty, as
it fails to take into account the expectations of society. It is an offence,
under the Penal Code,r6 to unlawfully and indecently assault any woman
or girl; the punishment prescribed is: "Imprisonment with hard labour for
five years, with or without corporal punishment." This kind of assault
includes physical acts, as well as words, sound or gesture that intrudes upon
the privacy of the woman or girl. For a girl of L4 years of age or more, her
consent to such assault would provide a defence. Defilement entails
unlawful carnal knowledge of a girl aged under 14 years; the prescribed
penalty is 14 years imprisonment with hard labour, together with corporal
punishment-and it is immaterial that the victim gave consent, unless the
offender shows that the girl was his wife, or that he had reason to believe
that she was over 14 years of age and she had, besides, given consent to the
act.

4.99 From the views expressed at our interview meetings, we got the
clear impression that most people are not satisfied with the state of the law
on sexual abuse of children. There was objection to the wide discretion
which the courts have to award entirely lenient sentences for such offences.
It was the general view that the law should proceed by prescribing minimum
sentences. Secondly, it was recommended to us that a distinction should be
drawn between the very young children (such as those aged under 11. years),
and the older ones going up to the age of majority. It was recommended to
us that a category of aggravated defilement be recognized in respect of very
young children-to be punished with sharply deterrent sentences; as
distinct from the category of older children going up towards the age of
majority. It was also recommended to us that cases of incest, in which
children were the victims, should be punished by firm, deterrent sentences.
It was, moreover, felt by most of the persons we interviewed, that the
current state of the law, which punishes the offence of rape with life
imprisonment, with hard labour for life, with or without corporal
punishment,l6T whilst at the same time punishing child defilement-with
"imprisonment with hard labour for fourteen years together with corporal
punishment",rG was upside down, as it was insensitive to the irreparable
harm frequently caused to children of tender years, when they fall victim to
defilement.

4.100 We recommend that the law should be changed to reverse the

severity of sentence, as between rape and defilement; there should be a
minimum'sentence in defilement cases; we propose a minimum sentence of-

imprisonment with hard labour for fiftein years together with corporal
punishment.
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. 4.L01 We recommend that the law6e concerning unnatural offences be
amended to provide that where the victim is a child, the minimum sentence
should be fifteen years of imprisonment with hard labour, together with
corporal punishment.

'4.1A We recommend that the hw be amended to give protection against
defilement to all girls, unless they are married or have been married, who
have not yet attained the age of 18 years.

4.103 We have made the recommendations in paragraph 4.L0H.1U2,
firstly as part of our concern to have a rational legal framework for the
promotion of children's survival, development and protection, and secondly
because we believe that the realization of the objects of such new
legislation, would also go to solve a number of primary social problems with
an important bearing on child welfare-infection with disease; pregnancy
and child-motherhood; debilitating psychological trauma; etc. Thus, what
may be achieved through criminal legislation, would tend to enhance the
main purpose and design of children's civil legislation-in such matters as

custody and maintenance of children; the question of children being born
outside marriage; discipline and responsible upbringing; etc. But ultimate-
ly, the most important result, in the best circumstances, would be the
nurturing of children who are well-conducted and in good health, with hope
and direction, and who are substantially masters of their plans on family
matters.

4.104 A common type of child abuse is phygical assault-sometimes so
violent as to cause death. It involves ruthless beating, banging the child on
hard objects, whipping the child, tossing him out of the window, or even
setting him on fire. The culprits are mainly parents, caretakers, neighbours
or relatives. Where such children end up in hospitals, they will be found to
have fractures of the limbs, ribs, skulls; bruises on the face, limbs or trunk;
or severe internal injuries. The pretexts for such assaults are often petty and
inconsequential. Yet the sentence awarded are often trifling. For example,
in R. V.- Fanuel Okwangu and Another,tTo a nine-year old girl was staying
with her aunt-the second accused. Upon the mere allegation that the
complainant had been teaching bad manners to her aunt's son, the child was
tied up with ropes, and ruthlessly whipped. She was locked up in a room,
and allowed no food. The following morning, someone opened her door,
and splashed boiling water over the child's private parts. Neighbours
brought this matter to the attention of the police, and this led to the arrest
of the two accused. They were prosecuted, but the second accused was
acquitted, while the first accused was found guilty and fined 1, 500 shillings.
In R. V. Nzengile wlo Mwovel71 a woman hanged her two children, on the
pretext that she had no food to feed them. She was placed on probation for
two years, after she pleaded guilty to a charge of manslaughter.

4.105 Given their physical frailty, and their defencelessness, children are
dangerously exposed to harm arising from violence, originating from adults.
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This is a threat to their very survival, and to their personal and social
development. Kenya's international and moral obligatipns require her to
suppress these menacing acts which endanger children. Accordingly, we
recommend the enactment of new laws enhancing penalties agaiwt persons
who wilfully do violence to children, either with the intention of maiming or
killing them, or with recklessness, not paying regard to the likely consequ-
ences of their acts. Deterrent punishment should be imposed-and we
propose a minimum sentence of six years' imprisonment with hard labour.

4.t06 We learned, from local and comparative literature, and from our
study tours locally and abroad, that the control and suppression of child
labour is a most elusive task; the main reason being the widespread state of
poverty, which as most people see it, would justify reliance on their children
to bring home some money for domestic sustenance. So obviously, if the
law just prohibited the engagement of children in gainful employment, but
in the absence of substantial economic and social programmes to enhance
the general standards of living, it would be inevitable that the law would be
dishonoured in practice. Thus we can only recommend, from the lawyer's
standpoint, that a law be enacted which endeavours to protect children, in
relation to labour, on the basis of suitable age-categories, and of the specific
kinds of occupation called in question. Such a law should also provide for an
effective monitoring procedure it should treat all children as qualifying for
protection, so long as they have not yet attained the age of 18 years. Thc law
should take the form of amendments to the Employment Act, and should
provide clear sanctions against those found to be in breach.

4.107 T\e exploitation of children for illicit activities such as

drug-trafficking, not only turns them into criminals, but also undermines
their moral integrity, as they begin to use such dangerous drugs-to the
detriment of their health and normal development. We recommend that
legal provisions be made which impose a deteruent sentence on those
established to have used children for purpose of illicit trade or illicit use of
drugs and similar material. We recommend a minimum sentence of ten years'
imprisonment with hard labour.

4.108 A notorious aspect of child abuse is child prostitution. There are
cases in which parents or guardians have forced their children into
prostitution, as a way of getting money. There are cases in which adults
have employed children to serve them or their businesses, as prostitutes.
Not only is this a serious violation of the rights and welfare of children, and
contrary to our public obligations, but it is a moral outrage which the
overwhelming majority of Kenyan people would not wish to see happen.
We believe that society should not allow children to be ruined through
prostitution, sponsored by adults as a source of money; such adults had
better seek out some other avenue of economic activity. The law should set
its face firmly against this mode of child abuse. We recommend that a law be
passed which imposes a minimum sentence of ten years's imprisonment, for
any parent, guardian, employer or other person who is establbhed to have
facilinted child prostitution in any way.
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4.109 lt is not possible to attain the desirable state of civil and criminal
law, for strengthening of the state's capability in the enhancement of
children's rights, in the absence of appropriate recommendations regarding
the applicable adjectival law. Those who commit serious offences against
children-particularly offences involving sex-in most cases conceal their
conduct in such a way as to render it exceedingly difficult for anyone to
witness the event. Thus, in the absence of unimpeachable circumstantial
evidence, such criminal conduct tends to escape the sanctions of the law.
The law needs to change, if the State is to live up to the important
obligations placed upon it, to protect children and enable them to realize
their rights and welfare.

4.110^ Both the Oaths and Statutory Declarations Act172 and the
Evidence Act have provisions regarding evidence given by children. It
appears, however, that the state of the legal provisions on the subject is not
entirely harmonious, and appropriate amendments should be made as will
be detailed hereafter. But more seriously, the state of those legal provisions
is unlikely to be helpful in attempts to prosecute to conviction those
suspected especially of sexual offences against children.

4.lll. Section 19 of the Oaths and Statutory Declarations Actr73
provides that even though a child does not, in the opinion of the court,
understand the nature of an oath, his evidence may be received-so long as
the court has satisfied itself that the child is possessed of sufficient
intelligence, and understands the duty of speaking the truth. If such a child
were wilfully to give false evidence, in such circumstances as would, if the
evidence had been given on oath, have made him guilty of perjury, then the
child would have committed perjury, and would be liable to be dealt with as

if he had committed an offence punishable with imprisonment.lT4 Consider-
ing thlt- the offence of perjury is punishable by imprisonment for seven
years,"' it is clear that the provision of the Oaths and Statutory Declaration
Act is, to that extent, contrary to the position taken by the Children and
Young Persons Act which does not allow even the use of the word "guilty"
in relation to children. The Children and Young Persons Act provides not
for the imprisonment of children, but for their rehabilitation. We
recommend that the Oaths and Statutory Declarations Act, section 19, should
be amended to relieve children of the rigours of a sanction that applies in the
case of adults who have committed perjury.

4.112. In the proof of offences, section 124 of the Evidence Act requires
the testimony of children of tender years to be corroborated; it provides:
"Notwithstanding the provisions of section 19 of the Oaths and Statutory
Declarations Act, where the evidence of a child of tender years is admitted
in accordance with that section on behalf of the prosecution in proceedings
against any person for an offence, the accused shall not be liable to be
convicted on such evidence unless it is corroborated by other material
evidence in support thereof implicating him". Since in many cases the child
is the only witness to a sexual crime being committed in the privacy of the
home or some other hidden place, the implication is that the most truthful
evidence from the only person who beheld the happening, is apt to be

I
i

I

?

55



rejected. There is really no perfect rationale for this legal approach; it all
comes from doctrine and history. As David P. H. Jones and Richard D.
Krugman say: "Traditionally courts of law in the U.K. and U.S.A. have
been reluctant to hear such testimony [of children of tender years],
reflecting the popular view that children are unreliable witnesses and
unable to relate the truth accurately. There have been gradual changes but
there exists a serious concern among professionals that children, especially
those younger than 6 years, may nof be reliable historians."176 Theii study,
entitled "Can a three-year-old child witness to her sexual assault and
attempted murder?", which meticulously follows a particular case, howev-
er, comes to this outcome: "This child miraculously survived her ordeal and
has made good recovery. She was able to relate accurately what had
happened to her even though she was only 3 years old. Later, when the
accused corroborated her account from his own perspective, it confirmed
that a 3 year old child can be an accurate witness when interviewed with
applied techniques.rlTT 11ir case is an example in favour of our view that
there should be a change in the law. We recommend that the law be changed
to accord the courts a full discretion to receive evidence from a child of tender
years, in sexual assault cases, and to rely on it wilh or'without corroboration,
as a basis for entering a verdict of guilty. The courts, in such a c(Ne, should
take all necessary precautionary measures such as first determining the
intelligence, memory and truthfulness of the child-witness.
Juvenile Delinquency

4.113 Juvenile delinquency is a general term which denotes the anti-
social conduct of children-whether such conduct be what would constitute
an offence under the penal law, where an adult is responsible, or just lack of
discipline or of good conduct. A number of factors have been identified as
the primary causes of child delinquency-

(i) impoverished home-life with little or no formal or inforrnal
education, and lack of moral or spiritual guidance;

(ii) birth outside marriage-leading to children being left under the
care of aged parents or third parties who are not in a position to
bring them up properly;

(iii) over-indulgence of children-this tends to happen with well-to-do
families, where abundance of material comfort may be thought to
be a reflection of love, when it actually leads to a comprom'ise of
personal integrity.

When, due to such factors (as well as others), children commit delinquent
acts, the law comes into play, especially for the purpose of rehabilitation.rTs
Indeed, rehabilitation is the main principle of the Children and Young
Persons Act-and it should remain a central principle in the new law of
children which is being recommended in this Report. The Juvenile Courts,
which are established under section 3 of the Act, are primarily for
discipliirary and rehabilitatory purposes. Children may be brought bifore
the courts if it is established that they are neglected; or not under the proper
control of their parents or guardians; or living in an environment which is
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detrimental to their physical or mental well-being. Parents who neglect
their children may be summoned to appear before the court. Depending on
the nature of the case, a Juvenile Court may order that: the child be handed
back to its parent or guardian; committed to the care of a fit person;
committed to an approved school (when over ten years of age); committed
to a Borstal Institution or Youth Corrective Centre.lTe Such measures do
not necessarily produce positive results, though they have helped in the
rehabilitation of delinquent children, quite considerably. There are a
number of significant problems in the way of an effective solution: many
parents are unco-operative when they find that their children are having
trouble with the machinery of justice; cases calling for discipline do not
always reach the court; the available institutions of rehabilitation are far too
few to cope with the numerous cases; there is a severe shortage of personnel
in the system of juvenile administratiorr--probation officers, social work-
ers, etc.18o

4.L14 Notwithstanding the rehabilitatory orientation of the machinery of
child administration, the court has a discretion to commit a child to jail.
Section 16 (3) of the Children and Young Persons Act states: "No juvenile
or young person shall be ordered to imprisonment unless the court is of the
opinion that he cannot be suitably dealt with in any other way permitted by
law, and the court shall duly record such opinion and the reason therefore."
Where a child is committed to prison, there are other safeguards provided,
such as that the sentence is to be confirmed by the High Court, and that the
child is to be, "Where practicable", confined separately from adult
prisoners. This leaves room for confinement of delinquent children together
with convicted and imprisoned adult persons, in some cases. The provision
for such an exception cannot work to the advantage of the child, especially
with regard to character development and rehabilitation. We recommend
that thi judicial disuetion to commit a child to prison, should only be
exercised after the court has been duly informed of the existing facility for
separate custody for the child, in some particular prison.

4.115 Essentially, the social problem of juvenile delinquency arises due
to failure of parental care. We recommend, therefore, that the new law
proposed should lay the greatest emphasis on the parental duty of custody
and maintenance, as the best way of dealing with the problem of child
delinquency.
Institutions oi Juvenile Justice and Child-care

4.116 The Juvenile Court is the legal authority that adjudicates on
disputes relating to children's rights and welfare; but the practical
management of such matters passes on to a large number of institutions,
public and private-with the former performing the necessary co-ordinating
and regulatory functions. The administrative set-up commences with the
Minister, who holds the portfolio covering the Children's Department. The
Children's Department, currently in the Ministry of Home Affairs and
National Heritage, is responsible for the day-to-day administration of the
Children and Young Persons Act. It co-ordinates legal matters relating to
all institutions involved in children's services. It processes appointments,
registrations and gazettements in connection with the management of
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children's affairs. It undertakes supervisory responsibilities in relation to
the care, protection, control, discipline, education and training of children
who are in need. Officers and social workers in this Department are
primarily responsible for bringing cases of child delinquency before the
Juvenile Courts; for supplying to the courts any relevant information
concerning such children; and for conducting any necessary follow-up
investigation. Within this broad organizational framework, there are
several public and a large number of private children's institutions. As
regards the public ones, firstly there are statutory institutions of which there
are two types, run by the Children's Department, namely the juvenile
remand homes,'and the approved schools. The juvenile remand homes,
established under section 36 of the Children and Young Persons Act, offer
sat'ety and custody to children who are remanded, pending the judicial
disposal of their cases. Approved schools, established under section 38 of
the Act, offer residential corrective care, education and vocational training.
Parallel to them are the Borstal Institutions, set up under the Borstal
Institutions Act.181 The Borstal Institution is managed as an aspect of the
Prisons Department,l82 and is reserved for children (in fact, boys) who have
attained ages of between 16 and 18 years. The institution gives more
stringent management than is accorded child_ren in the approved schools;
and lt gives training in vocational skills.l83 Secondly, as regards such
"public" institutions, local authorities may, with the authority of the
Minister, set up institutions for promoting the welfare of needy children in
their areas of jurisdiction. Such approval takes the form of registration and
gazettement, under the Children and Young Persons Act. The first category
of public institutions (considered above) are, in a way, agencies of discipline
and correction.l8a This is in contrast to the orientation of children's
institutions established by private societies and voluntary institutions. The
institutions in this class may be differentiated by the category of children
they have chosen to provide for-but on the whole, they cater for needy
children who require care, protection, education ahd training. section 63 of
the Children and Young Persons Act provides for the approval of societies
and voluntary institutions working for the care, control and'protection of
children. Once approval is given, the society or voluntary institution may
establish children's homes-and these are required to be registered with the
Children's Department.rss Such societies occasionally appoint
their own co-ordinating or field staff in charge of children's
affairs. Such staff may, by gazettement under section 64 of the
Actr86, be acc-orded formal authority to process cases through the
courts.

4.117 The children's institutions, as they currently stand, should'be
strengthened through expansion, qualitative improvement, and the incor-
poration of innovative elements. During our visits to the provinces, we
receivecl a number of suggestions in this regard with many of which we
agree artd which we put forward in the form of recommendations.

4.118 We recommend that the iudicial capacity for handling children's
cases be enhanced, through the establishment of Family Courts, one at least
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in each province. Such courts should have a jurisdiction similar to that of the
Resident Magistrates' Courts and should handle all family cases which
originate below the High Court. They should deal with all matrimonial cases,
children's cases of all kinds and those civil and criminal cases which are likely
to affect family privacy or family interests in a profound manner. Appeals
from such cases should go to a special division of the High Court set up to
deal with family matters. Since the basic source of children's hardship is the
state of discharge of basic responsibility in the family, it follows that
children's cases fall squarely within the framework of family situations; and
the principles applicable in the solution of family problems, ought to apply
unifurmly to the protection of the rights of the child. In making this
recommendation, we take into account the fact that family cases have a
privacy which deserves to be securely protected. This can only be done in a
special set of family courts which apply rules of privacy dffirent from the
rules of ordinary courts. A further reason for moking this recommendation is
that family cases are by their nature frequent in occurrence, and are urgent.
The ordinary courts cannot keep up with the pace of adjudication required.
Provision for a special family division in the High Court would similarly
promote this object of expedition and would also give the benefit of
specialized attention.

4.119 We recommend that the number of approved schools and Borstal
Institutions be increased, to at least one of each, for each province.

4.120 We recommend a more active role for the Children's Department,
especially in the co-ordination of placings for the adoption and fostering of
children. And to strengthen the Department's operations, we recommend
increased appointmen/o' ,f children's officers to exercise prosecutorial
powers in children's matters.

Citizenship Rights

4.121 Under section 90 of the Constitution, a child born outside Kenya
becomes a citizen of Kenya only if at the time of his birth, his father was a
Kenya citizen. Yet there do occur cases in which a woman who is a citizen of
Kenya, while resident abroad, gets a child outside marriage, by a man who
is an alien.'E8 On the woman's return to Kenya with her child, the child is
not considered to be a Kenyan citizen, and will, to all intents and purposes,
be a stateless person for a number of years. If and when the child is
accorded citizenship status, this will be citizenship by registration or
naturalization-both being categories of citizenship whose legal consequ-
ences render them vulnerable to deprivationrEe in certain circumstances (as
contrasted with citizenship acquired by birth or descent).rs

4.L22 As a basis for fulfilling Kenya's international obligations,Iel in
respect of citizenship status for the child, we recommend the amendment, of
section 90 of the Constitution and of sections 4 and 5 of the Kenya Citizenship
Act,Is2 to irovide that a child fatiered by an alien man, outiide marriagi,
and born to a woman who is a Kenya citizen, shall be treated in the same
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manner as a child born outside marriage, in Kenya, to a woman who is a
Kenya citizen, and such a child shall automatically acquire the mother's
citizenship at birth.

i
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CHAPTER FIVE

CONSOLIDATED LIST OF RECOMMBNDATIONS

Preliminary Remarks

5.1 In this chapter we have compiled the various recommendations made
in the Report, for ease of reference. The recommendations fall into two
categories: policy, administrative and programmatic recommendations; and
legal recommendations. The first category of recommendations do not fall
squarely within the province of the legal draftsman, even though their
realization would greatly facilitate the performance of the legal tasks set out
in the second set of recommendations. It is to be hoped that such necessary
non-legal arrangements will be made, as part of the State's endeavours to
fulfil its obligations in the safeguarding of the right and welfare of the child.

5.2 However, our primary concern is with the legal recommendations
which can immediately be turned into legislation, for the protection of the
rights of the child. These recommendations propose four iourses of action
which should be taken at the same time. These are as follows-

(a) a new law to be known as "THE CHILDREN ACT,. should
be enacted;

(b,) several existing statutes should be repealed, and their substance,
taken together with adjustments which we have suggested, should
be incorporated in the new statute;

(c) amendments should be made to various existing statutes, so as to
bring them in line with current obligations in relation to the rights
and welfare of children;

(d) certain amendments should be made to the Constitution, so as to
proiect more fully the rights of the child.

Policy, Administrative and Programmatic Recommendations

5.3 It is recommended that the Government should make efforts to
identify all primary school children who have been unable to gain entry into
secondary schools or vocational training institutions-identify them by their
geographical distribution-for the purpose of designing micro-level trairiing
schemes for them.

5.4 It is recommended that all practical measures be taken to give full
access to pre-school education, for children living in the rural areas.

5.5 It is recommended that, the free-milk programme for children be
strengthened, and its distribution widened to include, in the interests of
their nutritional well-being, children who are out of school.

5.6 It is recommended that concerted efforts be made by the State to
phase out and substitute the large slum dwellings of the urban areas, and
provide clean water and sanitation in urban and rural areas.
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5.7 lt is recommended that, as an approach to the problem of child
labour, all necessary measures be taken, by both the public and private
sector, to enhance national economic productivity, for the purpose of
improving the material condition of individual families.

5.8 It is recommended that the State should ensure that all urban
accommodation and business premises are strictly planned and that all
working and residential areas are provided with essential water supplies and
sanitary facilities.

5.9 While legal measures are essential for dealing with the problem of
street-childhood, we recommend that it be publicly recognized that the
problem is first and foremost a socio-economic problem; and basic
strategies must be sought in the domain of policies, programmes, and
administrative arrangements to serve in due course as the foundation for
laws conferring justiciable rights. In the absence of such measures, the law
by itself is unlikely to safeguard the rights and welfare of the child.

5.10 Consequently it is recommended that:

(a) Larye-scale measures in the form of preventive programmes. pq

und-ertaken to prevent or lessen the magnitude of the street-child
phenomenon.

(b) Programmes for child rehabilitation which have internal mechan-' ' ismf for generating income to make them self-sustaining be

maintained.
(c) Effective co-ordination be kept, in relation to all rehabilitatory

initiatives being conducted for children.

(d) As a way of lessening of school drop-out rates, the State should
pursue a policy of -retaining childlen continuously in school

attendance, un.i it should keep accurate inventories on school

attendance.
(e) As a solution to the problem of street-childhood, longterm- and

short-term rehabilita'tory and corrective strategies should be

instituted and maintained.

(/) special facilities should be provided at or near all prisons where

mothers with young children are serving for the provision of proper
care for such children'

Legal Recommendations

5.LL Since the convention on the Rights of the Child attributes special
rights and aspects of welfare to the child directly, it is recommended that
Chapter V of the Constitution, which provides for the fundamental rights of
the individual should be reviewed in the next constitutional reform
initiative, so as to incorporate the intent of the convention more effectively.

5.12 lt is recommended that the substance of the central statutes on child
law, namely the Adoption Act,re3 the Age of majority Act,7e3o the Children
and Youn[ Persons Act,rea the Guardianship of Infants Act,les and the
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Legitimacy Act,1e6 should be merged in and form parts of the proposed
Children Act, which draw (as may be appropriate) on all statutes
touching on children, and incorporate all relevant principles from the
Convention on the Rights of the Child (1989), in an attempt to resolve the
various legal problems that the rights and welfare of children; and
accordingly the above-mentioned statutes should be repealed. The new Act
should also make special provision for the support and protection of
children born outside marriage.

5.13 It is recommended that the age of 18 years should be adopted as the
minimum age of adulthood, and that in general all persons below that age
should be treated as children, and accorded all the protections of the law as
children.

5.14 In the light of the recommendation in paragraph 5.13, the
terminology currently used in the Children and Young Persons Act should
be abrogated, and the term "child" should be used in all relevant cases,
except that for purposes of differential remedial rehabilitatory programmes
suited to the stage of development of a particular child, age categorization
may continue to be used.

5.15 It is recommended that the Employment ActreT be amended, to
provide for 18 years as the age of majority, and to accord appropriate
protection to all children, both by restricting their engagement in certain
kinds of work, and by providing special safeguards for them in approved
places of work. Amendments should be made to the Act, so as to provide
for an age of employment for domestic undertakings, and for agricultural
work. The Act should, besides, be made more effective in its application,
by instituting and maintaining appropriate monitoring and policing machin-
ery by enhancing capacity in personnel and equipment, and by providing
more detailed regulation.

5.16 It is recommended that eighteen years be adopted as the minimum
age of marriage for males as well as females, for all family law systems, and
tf,at, as a bisis of common principles and standards in the marriag.-e

instiiution, active steps should be taken to enact the proposed Marriage Bill
which is long overdue.

5.17 We recommend that the protective scheme of the Children and
Young Persons Actle8 which regards delinquent children as being not
criminals but in need of discipline, care of protection, should be preserved
in the proposed new law on children. l't

5.18 As we believe that children below the age of 12 years but above
eight years of age, are still physically and emotionally tender, it is
recommended that their cases should be considered exclusively in the
Juvenile Courts, where they are likely to benefit from the practice of
privacy and in formal procedure.

5.L9 Section 1a (3) of the Penal Code provides that a male child under
the age of 12 years is presumed to be incapable of having carnal knowledge;
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and hence ,u"i, u child is immune from liability for any offence involving
carnal knowledge. We believe this to be a reasonable assumption; and it is
recommended that this state of the law be maintained.

5.20 Sectionl42 of the Penal Code makes it an offence to unlawfully
take away an unmarried girl below the age of 16 years, ftom the custodyof
her parents or lawful guardians. It is recommended that the law be

amended to give protection to all unmarried girls below the age of L8 years.

5.21 Under section 174 of the Penal code, it is an offence for a person to
deprive either a parent or a guardian, of the custody of a child under 14
yearg 9{ age. It is recommended that the law be amended to raise the age up
to which the offence of child stealing applies, preferably up to the age or t-o
years.

5.22 It is recommended that amendments should be made to the Penal
Code, reversing the severity of sentence, as between rape and defilement;
there should be instituted a minimum sentence which should carry more
gravity than attaches to rape, for defilement.

5.23 T\e imposition of a minimum sentence should apply to defilement,
incest involving children, and unnatural offences committed against
children; and in all such cases fifteen years imprisonment with hard labour,
and with corporal punishment, are recommended as minimum penalty.

5.24 lt is recommended that the law be amended to give protection
against defilement to all girls, unless they are married, or have been
married, who have not yet attained the age of eighteen years.

5.25 We recommend the enactment of new laws enhancing penalties
against persons who wilfully do violence to children, with the intention
either of maiming or killing them, or with recklessness, not paying regard to
the likely consequences of their acts. For such offences, a minimum
sentence of six years imprisonment with hard labour is recommended.

5.26 It is recommended that a law be passed which imposes a minimum
sentence of ten years imprisonment for any parent, guardian, employer, or
other person who is shown to have directly facilitated child prostitution
howsoever

5.27 It is recommended that provisions be made in the relevant

legislation relating to drugs, impbsing deterre.nt .sentence on persons

established to have used chifrien for pui"poi"t of illicit trade, or illicit use of

drugs. ,q-mimmum sentence ot ten yeari imprisonment with hard labour is

recommended.

5.28 rt is recommended that the position in children and Young Persons
Actle which seeks to remove from children ani public sti-gma for
criminality, be reaffirmed in the proposed law; and ai a corollary, it is
recommended that appropriate amendments be made to the Penal Code, to
remove terminology which appears to place the stigma of criminality upon
children.
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5.29 From the language of section 25 of. the Penal Code,2m it appears
that a child may, in cases of homicide, be detained even in places that could
compromise the chances of rehabilitation. We do not consider such a
situation to provide the best conditions for the protection of rights and
welfare of such a child, and we recommend that an appropriate amendment
be made, to provide for a more objective basis being used in the place and
conditions of confinement of such children. In particular, provision should
be made for a full exercise of discretion by the court.

5.30 In setting out the categories of protection for children, on the basis
of age, the Penal Code does not deal comprehensively with the mode of
proof of age. Although the courts have adopted a commendable approach
to this matter, there is need for more legislative guidance; and it is
recommended that appropriate amendments be made to current legislation,
to guide the courts on mode of proof.

5.31 Under section 21 of the criminal procedure code,201 a child is liable
to arrest, like adults, on suspicion of having committed an offence. In our
view, it is necessary to .prbvide, in ame-nding legislation for differing
procedures of bringing children before the courl-bIsed on apparent age,
and on conduct and disposition at the materiat time. This ii'b""u.rr""u,
unduly formal or confrontational approach to children, depending on theii
ages, may prove to be of negative value, at a later stage wherithey are
expected to express themselves in court.

5.32 We recommend that in the administration of criminal justice, courts
should generally give preference to extra-mural penal employment, of
fines, binding over to keep the peace, probation, etc. for mothers who are
nursing or nurturing children in the early period of their tender years.

5.33 We recommend that the scheme of protection for children's rights,
under the Infants Relief Act of England, 1874, should be replaced by local
legislation.

5.34 Given the importance of protection for children in matters of
tortious liability, we recommend that appropriate statutory provisions
should be made, specifying comprehensively the legal consequences that
should be attached to situations of delict.

5.35 We recommend that the Partnership Actzoz be amended, to
incorporate a uniform age of majority (preferably 18 years),'so as to ensure
protection for children on the basis of a uniform and objective age-
criterion.

5.36 rt is recommended that the subject of parentar liability for children,storts, in certain cases, shourd ue indui.J il;;'H;rk;,"*irt a view toenacting appropriate legislation. 
- ---r-

5.37 As we consider.that the-provisions of the Guardianship of InfantsAct provide a reasonable basis for the protection of the child in matters of
c-ustody, we recommend that most of iti provisiorrs rt oota ue retained, butthe Act itself should be repeared, and it"t" pro"irion, -"rged into theproposed new Act.
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5.38 It is recommended that the Subordinate Courts (Separation and
Maintenance) Act be amended, to recognize 1.8 years as the age of
majority, and to make provision for the maintenance of all the children of
the family, in a situation where the mother applies for separation and
maintenance. It is further recommended that it be provided that claims
under this statute may emanate from any mother, irrespective of the system
of law under which she was married.

5.39 It is further recommended that the Subordinate Courts (Separation
and Maintenance) Act be amended to specify how all the children who are
placed under the custody of the mother, following an application for
separation and maintenance, are to be maintained in the event that the
mother dies before they attain the age of majority.

5.40 We recommend that appropriate changes be made to all statutes
which affect child-custody, so as to provide suitably for the custody of
children born outside marriage. And we recommend that provision be
made in the proposed new law, for the custody of children born outside
marriage.

5.41 lt is recommended that the proposed new law should place the
burden of maintenance of children, whether born inside or outside the
institution of marriage, on their parents/guardians, and should specify the
basic parental duties in respect of shelter, food, apparel, education, health,
and discipline for children, and that such obligations should have clear
sanctions attached to them. Such new law should, however, be regarded as
setting only minimum standards, and should allow the retention of any
higher standards 

. 
such as may already be in force under any particular

system of law recognized in Kenya.

5.42 With regard to adoptions, we recommend as follows:

(a) The law should give preference to adoptions at an early age,
preferably one to five years, and should provide for the aoopiion ot
older children only exceptionally, at the discretion of the court.

(b) The law should be changed to enhance the age qualifications of
adopters-to-be for a woman, between 28 to 50 years; for a man,

between 28 to 60 Years;

(c) Race by itself, should not be made a factor in adoption, even

though, in practice, it should be a factor to be considered together
with other relevant factors.

(d) The law should require intending adopters to-be in basically 
-good

health, and they shbuld producehedical certificates to that effect.

(e) The law should require intending adopters to produce evidence of
their economic standing.

(f) Thelaw should include personal character as a relevant factor to be

considered in making adoption orders.
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(g) The law should indicate age and sex of the child as factors to be
specially considered, where application for adoption is being made
by a single man, or a single woman.

5.43 We recommend that the law be changed, to strengthen and
rationalize the conditions of adoption, with special reference to internation-
al adoptions in which Kenyan children are involved. It is recommended that
international adoptions should be allowed, firstly on the conditions now set
out under section 4 (1) of the Adoption Ait,203 and secondly, subject to the
following specific conditions:

(a) A single man may not be granted an adoption order.

(b) lt the applicant is married, the union must be a heterogeneous one.

(c) The applicants must obtain authority from their home countries, as
fit persons to adopt a child from Kenya.

(d) Such authority is to be given by a recognized court which should if
possible be a Juvenile Court.

(e) The applicants must produce immigration authority from their
home countries, in respect of the adopted child.

fl fhe applicants must produce a security bond from their home
countries, for the safety of the adopted child in their hands.

(g) The applicants must produce an authentic bank statement indicat-
ing their financial fitness.

(h) The applicants must produce a home study report from a
recognized court, which should if possible be a Juvenile Court in
their country.

(i) The applicants must produce recommendations from the diplomatic
office of their country in the Republic of Kenya.

(j) The applicants must appear in person before a High Court judge,

(k) The applicants, if successful at the preliminary stage of the hearing,
should be required to remain in Kenya for at least three months
during which an interim order is in force, and in the meantime a
Kenyan agency should be appointed guardian ad litem.

(l) The guardian ad litem must be able to visit the child freely and to
make frank reports to the court.

(m) The court shuld have the power to-
(i) reject any preliminary application summarily;

(ii) act on its own motion between the preliminary hearing and
the final order;

(iii) rescind any orders made in the meantime; and

(iv) impose such penalties as are provided for by law;
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(n) All hearings including appeals in such cases should be heard under
certificate of urgency.

(o,) Women over the age of 50 years, and couples where the older
partner is above 60 years of age, should not be allowed to
undertake such international adoptions.

(p) A register of international adoptions should be kept by the public
office in charge of adoptions.

(q) Kenyans adopting children abroad, complying with the governing
laws of the country in question, should have their adoptions
automatically registered in Kenya, and their legal incidence
governed by Kenyan law.

5.44 We recommend a change in the law, to make regulatory and
monitoring arrangbments for the fostering of children, and in this regard
provisions should be made for registration and court orders to apply. We
further recommend that all fostering cases should be subject to time-limits,
subject to periodic judicial review. The law should provide for specific
rights in respect of custody, maintenance, and inheritance, for fostered
children who do not succeed in getting adopted.

5.45 We recommend that where a child is born outside marriage and the
father has not ackowledged paternity, the law should require specified
members of the extended family to give consent, before an application for
adoption is approved.

5.46 We recommend that a special organ, perhaps a council of adoption,
should be established, to perform the following functions-

(a) formulate governing policy in matters of adoptions;

(b) eff.ect liaison between adoption societies and the Government, and
Non-Governmental Organizations;

(c) consider and propose names of officers who may serve as guardians
ad litem;

(d) monitor adoption activities in the country.

5.47 we recommend that all documentation required for the adoption
process, should be prepared and made available 

-with 
all due dispitch.

5.48 We recommend that the format of the Adoption certificate should
be. re-designed, with a view to giving adopted children greater personal
pnvacy.

5.49 lt is recommended that the use of the terms "legitimacy" and
"illegitimacy", in relation to family situations, should be abrogated, and
that the law should refer instead to "birth inside marriage", or "birth
outside marriage".

5.50 We recommend that the proposed new law should incorporate the
substance of the 1959 Affiliation Act, but with appropriate modifications
which include the following:
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(a) The courts' with jurisdiction should be either the Resident
Mag_istrate's Co_urts and the High Court, or a special set of Family,
or Children's Courts, to be established by law.

(b) The law should limit the number of times one woman, in her
lifetime, can apply for a child support order.

(c) The law should provide machinery for ensuring that monies paid
under child support orders are actually used for ihe maintenance of
the child.

(d) Detailed provisions should be made in the law with regard to proof
of paternity, save where it is freely admitted by the puiative fither.
Such provisions should refer spetifically to genetii evidence, the
production of which by the woman in (uestion, should be
compulsory and if necessary enforceable by a court order.

(e) The new law should specify the mode of payment of maintenance
dues, where the putative father is below i8 years of age.

(f) 'fhe new law sh^ould regard the age of 18 years as the age of majority
and paynients for the maintenanie of a itrito born outiide mairiage
should cover that age-duration, in a proper case.

G) The new law should apportion the responsibility for maintenance of
the child, whether in cash or in kind, between the mother and the
putative father.

(h) T\e new law should allow either the mother or the putative father,
at any stage before the child attains the age of majority, to apply
for custody, and the court in determining such an application
should have the power to vary the allocation of maintenance costs.

for a preliminary hearing, before proceeding to an adoption society.

(i) The new law should provide for a flexible procedure for determin-
ing the costs of maintenance for a child born outside marriage in an
endeavour to take case of inflation.

0 The new law should avoid the use of terminology such as "bastard",
"illegitimate child", "legitimate child";

(k) The new law should provide that the court will enforce with or
without amendment any written contract, made in good faith
between the mother and the putative father of a child born outside
marriage, which makes arrangements for the custody and mainte-
nance of the child.

5.51 We recommend that section 2 of. the Magistrates' Courts Act211
should be amended, and its provision for seduction or pregnancy
compensation, be abrogated, and instead provided for in the form of
maintenance for the child born outside marriage, in the propbsed n'ew Act.

5.52 We recommend that the provisions of the Law of Succession
Act, M regarding succession by children born outside marriage should be
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reviewed, and appropriate adjustments made, so as to bring this category of
children as close as possible to the position of children born insi-cle'the
institution of marriage.

5.53 we recommend that the proposed new law shourd define the term
"child abuse", and that such definition should cover alr aspects of that
notion-be they physical, emotional or developmental.

5.54 It is recommended that the proposed new law should outlaw all
cultural practices which endanger the survival, safety or development of the
child, wherever they may still be practised.

5.55. we recommend that the oaths and Statutory Declarations
Act,zos section 19 be amended, to relieve children of the rigou.r of the
santions which apply in the case of adults who have commitled perjury.

5.56 we recommend that the Evidence Act be amended to give the
courts full discretion to receive evidence from a child of tender years, in
sexual assault cases, and to rely on it with or without corroboration, as a
basis for entering a verdict of guilty. The courts, in such a case, should take
all -necessary precautionary measures-such as first determining the
intelligence, memory and truthfulness of the child-witness.

5.57 we recommend that the judicial discretion to commit a child to
prison, should only be exercised after the court has been duly informed of
the existing facility for separate custody for the child, in some particular
prlson.

5.58 We recommend that the proposed new law should deal with child
delinquency, and lay the greatest emphasis on the parental duty of custody
and maintenance, as the best way of dealing with the problem.

5.59 It is recommended that the judicial capacity for handling children's
cases should be enhanced, through the establishment of family courts. Such
courts, which should be located in each province, should have a jurisdiction
similar to that of the Resident Magistrate's Court, should handle all family
cases which originate below the High Court. They should deal with all
matrimonial cases, children's cases of all kinds, as well as those civil or
criminal cases which are likely to injure family privacy in a profound
manner. Appeals from such courts should go to a special Division of the
High Court, established to deal with family matters. Since the basic source
of children's hardship is the state of the family, it follows that children's
cases fall squarely within the framework of family situations; and the
principle applicable in the solution of family problems, ought to apply to the
rights of the child. In making this recommendation, we take into account
the fact that family cases have privacy which deserves to be securely
protected. This can only be done in a special set of family courts which
apply rules of privacy different from the rules of ordinary courts. A further
reason for making this recommendation is that family cases are by their
nature frequent in occurrence, and invariably are urgent. The ordinary
courts cannot keep up with the pace of adjudication required. Provision for
a special family division in the High Court would similarly promote this

I

i,l
I
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object of expedition, and would also give the benefit of specialized
attention. It is appreciated that it will not be possible immediately to
establish such a division, but it is considered desirable that the framework
be established now in the new Act with the provision that the relevant part
of the Act should not come into operation until the circumstances of Kenya
will be such as to ensure the viability of the proposal is assured both with
regard to economics and personnel.

5.60 We recommend that the number of approved schools and Borstal
Institutions in the country be increased, to at least one of each, for each
province. We recommend an enhanced role for the Children's Department,
especially in the co-ordination of placings for adoption and fostering of
children. And to strengthen the department's operations, we recommend
increased appointment of children's officers to excercise prosecutorial
powers, in children's matters.

5.61 As a basis for fulfilling Kenya's international obligations to assure
every child of citizenship status, it is recommended that section 90 of
the Constitution, and sections 4 and 5 of the Kenya Citizenship Act,2ffi
should be amended to provide that a child fathered by an alien man, and
born outside Kenya and outside the institution of marriage, to a woman
who is a Kenya citizen, shall be treated in the same manner as a child born
outside marriage in Kenya, to a woman who is a Kenya citizen; and such a
child should automatically acquire the mother's citizenship at birth.
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APPENDIX I

KENYAN STATUTES WITH PROVISIONS REGARDING
CHILDREN

Chopter Date of Relevant Page

Comme- Sections

ncement

l. Adoption 143 l*59 The whole Act
(Sections l-37)

2. African Christian l5l 17-12-31 8,13
Marriage and

Divorce
3. Age of Majority 33 5-4-74 2,5
4. Asian Officer's

Family Pensions 194 l-542 2,7,11
5. Asian Widows

and Orphans 193 22-lG27 2.4,12,15,20,23,24
25,31,34

6. Betting, Lotteries 131 Part Il-l-ll-66 28,43,48,50,52,54 .
and Gaming Remainder 28,43,48,50,52,54

t-147
7. Births and Deaths 149 9-6-28 2,7,8,9,10,11,12,

Registration 13,14

8. Bills of Exchange 27 l+5-27 22

9. Borstal Institutions 92 2-943 The whole Act
(Section l-52)

10. Chiefs Authority 128 2+T37 15

11. Children & Young l4l 3l-1243 The whole Act
Persons (Sections 1-79)

12. Civil Procedure 21 3l-1l4 Rule 1,2,3,4,12

13. Constitution 34,43,70,75,78,82,
87,88,89,90,93,97,
98

14. Co-operative
Societies 49O 3l-12-66 14

15. Contract 23 1-1-61 2

16. Criminal Procedure 75 1-8-30 185,186

17. Domicile 3i7 *7O 3,4,5,6,9,10

18. Education 211 4-448
19. Employment 226 3-5-76 2,7,24,25,26,27,28

29,3t,32,33,34,35,
37,38,48,52,56

20. Evidence 80 lFt243 ll8,t24
2L. Fatal Accidents 32 U2-4 2

22. Film and Stage 222 1-1H3 2,17

Plays
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Act Chapter Date of Relevant page

Commen- Sections
cement

23. Firearms ll4 l-l-54 32
24. Geneva C-onventions 198 Z2-ll4g
25. Guardianship of

Infants 144 5-5-59 The whole Act
26. Hindu Marriage

and Divorce L57 19-740 3,4,11
27. Immigration 172 t-1247 2,3,4,

28. Interpretation and

General Provisions 2 ll-12-56 3

29., Industrial Training 237 1G5-60 2,8

30. Judicature 8 l-M7 3

31. Kadhis' Courts Act 11 7-M7 5

32. Kenya Boy Scouts 219 23-U35 The whole Act
33: Kenya Girl Guides 220 23-U35 The whole Act
34. Kenya Citizenship 170 12-1243 2,3,4,5,18
35. Legitimacy 145 l(K30 The whole Act

(Sections 1-11)
36. Limitation of

Actions 22 7-1247 2.42

37. Liquor Licensing l2l 5-11-57 14,30

38. Marriage 150 29-1142 11,19,21,22,35

39. Magistrates Courts l0 l-8-67 2,9

40. Maintenance Orders

Enforcement 154 6-9-21
41. MatrimonialCauses 154 l-l4l 2,26,27,28,30,32
42. Merchant Shipping 389 l-1247 53,86,89,96,97

43. Mohammedan
Marriage and

Divorce Registration 155 8-G.()6 9,

44. National Hospital
Insurance 255 12-746 5,10

45. National Social 258 2!10-65-LN
Security Fund 308/65 Sections

I0-ITLN 47t67 2,t9,2t
46. National Youth

Service 208 l-W
47. Oaths and Statutory 15 Part VI 18-10-57

Declarations
48. Partnership 29 l-7-34 13,14

49. Parliamentary
Pensions 196 l-7-84 3,14
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Act Chapter Date of
Comme-
ncement

Relevant
Sections

Page

50. Penal Code

51. Pensions

52. Public Health

53. Prisons

54. Probation of
Offenders

55. Registered Land
56. Registration of

Persons

57. Sale of Goods
58. Succession

59. Surbordinates Court
(Separation and

Maintenance,
60. Traffic
61. Traditional Liquor
62. Trustee Act
63. Trust of Land
64. Widows and

Children's Pensions

65. Workmen's
Compensation

63 1-8-30

189 t-243
242 G9-2t

90 1143
u 2u1243

300 t6-943

t07 t6-549
31 1-10-31
160 7-7-8r

1119
r-t-54
1-7-71.

t6-tt-29
22-1241
7-1--66

l-tH9

14,25,27,142,143,
145,146,147 ,148,
749 ,r50 ,t5L ,I52,
153,r54,155,157
158,159,160,161

164,166,167,174

210,21t,214,216
217,227,255,257

262

15,17

2,46,47,103,t04
105,106,107,108,

109,1r2
66,67

4

1 13,1 14,1 15

2,9

4

3,4,5,26,29
32,33,41,,42

3,4,10,12,13,r5
33

27

46,47,54

10,13

2,10,1r,12

LL,3,12

153

403

t22
t67
290

195

236
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CI'IN.ENT STRUCTT'NE OI' AI'f,IINXITRATIOI{ F1OI
CHtr,DREN'S ATDAINS

Nou.-ln this structure, rcsponsbitity for clldrcnb atrrirs is
csscntially random in is allocation; ang thcrc is no
pr,ovision for a family court systcm.

APPENDIX 2

@
L,I

MINISTRY OF

CULTURE

AND SOCIAL

SERVICES



I
I
,l



I

PR,OFOSED STRUCTUR,E OF ADMINISTRATION F1OR

CHILDREN'S AFFAIRS

Note.-ln this structure, therc would bc a family court system;
and the Children's Department would becomc squarely responsi-
ble for the administration of childrcn's affain.
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APPENDIX 4

COMMON HAPPENINGS ABOUT CHILDREN-REPORTS

(a) Child Abuse

Discarding of Bahies
"lnfant Saved from Pit"

"A two-week-old baby survived after spending 17 hours in a half-filled pit
latrine where the mother had dumped it at Kampi Thomas, Eldoret. Police
and members of the Eldoret Municipal Fire Brigade had to demolish the
mud-walled latrine to retrieve the baby. The mother is a victim of the tribal
clashes at Burnt Forest who had taken refuge at Kampi Thomas, according
to . I . her neighbour. A crowd threatened to lynch the baby's mother but
the police restrained them.

Immediately afer the baby was rescued, its mother was forced to suckle it
before being frog-marched to the Eldoret Police Station.

Later, the baby was taken to the District Hospital.

A nurse at the hospital said the baby was out of danger-from Daily
Nation, 18th January, 1993, p.5.

Physical Violence Against Children
"Man Strangled Girl, 9, to Death"

"A man dragged a 9 year old girl into a coffee plantation and strangled
her to death before dissecting her private parts with a panga, a Nairobi
court was told yesterday.

A State Counsel, Miss Emily Kamau, told Mr. Justice Joseph Mango that
the man, who is charged with murdering the girl, then had carnal
knowledge of the dead girl before burying her in the farm.

Miss Kamau was reading an opening report in a case in which the court
heard that on the fateful date, Gudakan left home to fetch water from a
nearby river. On the way, she met X who talked to her for some time.

The man then suddenly grabbed the small girl and dragged her into a
nearby coffee farm where he strangled her to death, the court was told. He
hid her body under a coffee tree and went to Mji wa Huruma in Nairobi.

Later in the day X went to the girl's mother, Mrs. Anna Wanjiku Bavu
and attacked her, after which he went into unoccupied house, and stole a
bedsheet.

Miss Kamau said that X returned to the place he had left the girl's body,
dissected her private parts, had carnal knowledge of her and buried her in a
hole he had dug.

A doctor's report said the cause of death was severe haemorihage
following vaginal and chest injuries and loss of blood in the abdomy'n and
chest cavity"-f161n Daily Nation, 29th October, 1991, p.28.

89



Sexual Assauh on Children

(i) "Man Made Standard 4 Girl Pregnant"
"An elderly man who impregnated a Standard 4 girl at Jaribu Primary

School in Garissa, has been ordered to pay the parents KSh. 12,000 in
property.

The Garissa District Magistrate, Mr. David Nyagah, said the court had-
largely invoked the provisions entailed in the Somali customary law in
passing the sentence.

Ibrahim Mahal listened to the magistrate as he ordered him to pay four
camels, each worth shillings 3,000 to the parents or guardians of the child as
compensation. He would also pay the cost of the case.

The court heard that on different dates early this year, the accused visited
the girl's home (on the pretext) that he was teaching the girl.

The little girl told the court that she did not have cause to doubt the
sincerity of the accused in teaching her since he was her'neighbour. She said
the accused finally proposed to her, but she refused, saying she was still a
pupil and under-age, she said.

The court heard the accused finally lured the girl (to sleep) with him and
that is how the unfortunate girl became pregnant.

The issue was taken before a court of elders, chaired by a local chief. The
accused admitted the offence. He, however, failed to meet the demand for
compensation, and the case was then taken to the law courts.

The magistrate said the accused had behaved contrary to the code of
discipline gwerning African societies. He told the accused that, motivated
by irresistible lust, he had ruined the life of a young girl who could
otherwise have successfully pursued her education.

Said the magistrates: 'The evidence before me is satisfying. It has also
been corroborated by two elders who had been part of the court of elders. I
find no reason to doubt them, in accordance with the Somali Customary
Laws applicable in this case"'-from Kenya Times, 30th September, 1978,
p.3.

(ii) "Farmer on Sex Charge"
*A28 year old farmer appeared before a Thika Resident Magistrate, Mr.

Nyalima, charged with defiling a two year old girl.

X, a Kenyan of European origin, denied the charge and was remand.ed
after the prosecutor, Inspector Harrison Wahogo, opposed bail. The
accused faced another count. . . .

The first charge against X stated that on August L1 at Maydale Farm in
Kiambu, he had carnal knowledge of a two year old girl.

The Magistrate fixed the hearing for October,25 . . . In the same court a
42 year old man was charged with a defilement.
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The accused Y, denied that on May L1., at Nguthuru Village in Murang'a
District, he had carnal knowledge of a six year old girl.

The prosecutor opposed bail and the accused was remanded until
September 4, when the case will be mentioned-from The Standard, 23
August, 1992, p.3.

(iii) "Rapists Flogged Publicly"
"Two men have been flogged publicly in the Southern Pakistan City of

Hyderabad for raping a six year old girl, the official APP news agency said
today.

Both men, who were found guilty by an Islamic Court, were lashed 30
times yesterday in front of hundreds of onlookers, it said. They have been
sentenced to 25 years in prison.

lhe flogging was the first carried out in public since the death of Military
Ruler General Moharnmad Zia-Ul-Haq in 1988.

Zia introduced harsh Islamic'punishments such as flogging and stoning to
death"-from The Standard, 26th September, 1991, p.7.

(iv) "Suspect Caught Defiling Girl, 6"
"A man was serioulsy injured when an angry mob set on him after he was

allegedly caught red-handed raping a six year old girl in Thika Town on
Monday night.

Police sources confirmed the incident which occurred in Kiandutu Village
and said suspect had been arrested.

The sources said the suspect pounced on the young girl as she led three
blind women home at around 8 p.m. and carried her off to his hut.

The girl had been left waiting on a footpath while the three blind women
stopped to answer calls of nature. When the trio called for the girl without
response, they raised the alarm and villagers, together with KANU
Youthwingers, went to help. The angry mob later forced their way into the
hut where the rapist had locked the girl in and started defiling her. He was
cornered and beated severely before the Youthwingers rescued him and
whisked him to the Thika Police Station.

The girl, who was bleeding profusely, was taken to the Thika District
Hospital where she was admitted.

Police said the man would appear in court soon, facing a defilement
charge"-f1om Daily Nation, 29th Aug\st, 1991, p.5.

(v)"Rapist opts for Castration"
A judge yesterday approved a child molester's request to be surgically

castrated rather than go to prison on a charge of raping a 13 year old girl last
year.

Steven Allen Butler, 28, volunteered for the operation after reading
about state district judge, Mike McSpadden's support of castration for some
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sex offenders. Bill Hawkins, an Assistant Harris County Prosecutor, said
the victim's family, who knows Butler, approved of castration to spare the
girl from testifying. The mother of the victim is not interested in having her
child testifying in open court if there is another altenative, Hawkins
said"-from Sunday Nation, 8th March, 1992, p.8.

(b) Child Neglect

"Abandoned Girls Facing Starvation"
"Six girls are facing starvation in the Kayole Estate after their parents

deserted them more than three months ago.

Leah Kwamboka, 14, said their father left home in January this year,
leaving them alone with their mother. However, Leah said, their mother's
whereabouts are unknown since she left them alone on March 11.

When the Nation arrived at their squalid one-roomed house at Kayole,
the six girls were huddled in a corner of the room waiting for a meal of a few
miserable bananas cooking on a jiko. The youngest girl, three year old
Yvonne Moraa, was covered in a rash all over the body and had a running
nose. Nothing her elder sigter could do or say would stop her crying
continuously Tor their mottier.

Leah said neighbours who had been assisting them were fed up with us
and some of them had started falsely accusing her and her sisters of stealing
their property. Looking older than her 14 years, the Standard 7 pupil of
Kayole One Primary School gave her father's name as X, a lorry driver who
works in Eldoret, and their mother's name as Y, a housewife. The girls
were fearful they may be evicted from their house as rent had not been paid
for 18 months.

A woman who talked to the Nation by telephone at the Nairobi
Children's Department said she could not speak to the Press about the
children's case because 'we have not even heard of it'. However, she
promised that officers from the department would be dispatched to
investigate"-f166 Daily Nation, 8th May, 1992, p.3.

(c) Child Marriage
(i) "100 Year old Suitor for l0 Year old girl"

"A Standard 5 girl at Mosiro Primary School in Kajiado District is being
offered for marriage to a 100 year old man who has already paid the dowry.

Naksenya Leparkion, aged 10, one of the only two girls at the school's
upper level, was saved from the hatchet of marriage by her headmaster who
reported the development to the area District Officer, Mr. William
Kiprono. Mr. Kiprono, the District Officer for Ngong, reacted swiftly by
going to the school where he convened a barazo to denouce the practice,
which he blamed for low enrolment of girls in schools among the Maasai.

The D.O., during the meeting. warned parents to desist from coercing
their school-going girls into early marriages. The school headmaster blamed
early marriages on early pregnancies.
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Meanwhile the issue was discussed at length at the Ngong Division
Sub-District Development Committee meeting where members called for a
solution to the prevalent practice. They observed that the practice was
denying Maasai girls their right to education. They urged leaders in the
district to address the issue with seriousness, as to save the,situation.

During the Sub-D.D.C. meeting for Central Division, the area Assistant
Education Officer, the Reverend Festus Murangiri, told stunned members
that Kilonito, Mailwa and Torosei Primary schools have had their Standard
8 classes dissolved due to (shortage of) students. He said the classes had
been deserted (at) the onset of the circumcision rites.5s35611"-f rom Sunday
Times, 23rd June, 1991, p.3.
(ii) "100 Year old Suitor Wants Back His Cows"

In a dramatic turn of events the father of the Standard 5 girl at Mosiro
Primary School who was to be married off to a 100 year old man has
requested the Ngong District Officer to raise for him KSh. 10,000 to enable
him to pay back the daughter's suitor who had already paid him a dowry of
40 cows.

Meanwhile, the Vice-President and Minister for Finance, Professor
George Saitoti took swift steps to save the girl's education which was
headed for doom, and had her transferred from the remote Mosiro Primary
School to African Inland Church Girls'Primary Boarding School in Kajiado
township.

According to the Ngong D.O. Mr. Kiprono, the 1fi) year old man, who
intended to marry the school girl, has taken cover following revelations that
the D.O'. wanted to meet [irn"-f16rn Sunday Times, TthJuly, 199i,, p.3.

(d) Children in Hardship
(i) "Mothers Abandon 60 AIDS Children"

Over 60 children said to be suffering from the dreaded Acquired Immune
Deficiency Syndrome (AIDS) have been abandoned at the Kenyatta
National Hospital and yesterday, the hospital's director, Fr. N. N.
Agata . . . appealed to donors to assist the hospital to cope with the
increasing number of such children. Dr. Agata said mothers who go to the
hospital to deliver do abandon the infants when they discover thgy are
suffering from AIDS, leaving the hospital with the burden of looking after
them. He said the increasing number of such children had created a
problem in the hospital since childrenls homes were not accepting them.

'Kenya, as a society, has to find a solution to this problem of abandoned
Children'. Dr. Agata said . . "-f16p Kenya Times 20th July, 1991, p.l.
(ii) "AIDS Orphans to lncrease"

"A United Nations Children's Education Fund official said yesterday that
UNICEF predicts 300,000 Kenyan children will be orphaned by AIDS in
the next fours years.

Mr. Nazar Memon said a recent UNICEF meeting recommended that
comprehensive measures be taken to address the needs of children whose
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parents die from AIDS, and children suffering from AIDS ."-fJ66
Daily Nation, 7th December, 1991, p.5.

(iii) "Home for AIDS Bobies Planned"
Two American Catholic priests yesterday said they will start an

institution to cater for babies who are infected with AIDS.

. . . (The) Rev. Angelo D'Agostino and the Rev. Thomas McDonnell
said the institute would be called Children of God Relief Institute
(COGRI). They said the organization plans to establish and operate a care
facility called Nyumbani for as many as 50 babies by March, 1992.

The Rev. D'Agostino said there was an urgent need for the development
of the institute as AIDS babies were already jamming orphanages and being
abandoned at hospitals in large numbers. Recalling a World Health
Organization study, the Rev. D'Agostino said 3,000 babies would be born
with AIDS by 1996. There is a very vulnerable part of the society, that is the
child born with AIDS, said D'Agostino, who is also a medical doctor and
the institute's medical director.

The Rev. McDonnell who will act as executive director of the COGRI,
said mothers abandoned such babies because they did not know how to care
for them. He said caring for the children was a crucial responsibility because
between 30 and 50 per cent of the children who test positive for AIDS at
birth will revert to negative status after 12 to 18 months.

He added that when neglected. they die of starvation while, in fact, they
have a chance of surviving"-from Daily Nation, l4th December, 1991, p.4.

(e) Child Welfare and Economic Hardship
"Africa can sove its Children Despite Economic Difficulties"

"Africa can save its children. despite the economic difficulties it is facing,
and what it is actually lacking is better information and better understand-
ing of the issues.

Dr. Nsanzimana, Assistant Secretary-General of the Organization of
African Unity (O.A.U.), made the remark while addressing'the opening
sessions of the inter-governmental expert group meeting on the Draft
African Charter on the Rights and Welfare of the Child . . . he spoke of the
difficult situation Africa fqrnd itself in the 1980s, a decade characterized by
a drop in raw material prices, external debt burden, famine, drought and
desertification.

According to UN demographer, Africa will be the only continent that will
have a higher rate of child mortality into the decade 1980-2000, compared
to the last ten years. It is revealed that Africa, with 14 per cent of the
world's population, has an infant and child mortality rate of more than 40
per cent while the rest of the world accounts for 31 per cent.

Dr. NSanzimana noted that in earlier times, health care, suivival and
development of the child rernained the concern of the community and all
efforts were made for the growth and happiness of the child. He said that

I
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today, as a result of the break from the traditional community life and
soliditary, parents have been left to face the hardships of a hostile
environment as far as rearing the child is concerned.

Dr. Nsanzimana further statpd that the development of the African
Charter on the Rights and Welfare of the Child is to supplement the United
Nations Convention on the Rights of the Child, taking into account the
specific cultural and social environment of African children. He stated that
the African children have to be in constant touch with their community
values as well as their country. They have to learn to preserve and enhance
the qualities of the African personality, including being proud of the past
and worthy of the present, and (ready) to build the future . . .

The Assistant Secretary-General said that in order to do so, African
children have to be properly fed, educated, sheltered and protected against
all abuse and must enjoy all the rights provided under the Universal
Declaration of Human Rights, the African Charter on Human and Peoples'
Rights and other valid legal ipstrument5"-f1ss1 The Ethiopian Herald,
20th April 1990, p.l.
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APPENDIX 5

LIST OF ORGANIZATIONS WHICH SUBMITTED
MEMORANDA

1. Christian Children's Fund.
2. Undugu Society of Kenya.
3. International Federation of Women Lawyers (FIDA) Kenya

Chapter.
4. SOS Children's Village.
4. Jacaranda Special School for the Mentally Handicapped.

6. The Islamic Foundation.
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APPENDIX 6

LIST OF PERSONS INTERVIEWED IN THE PROVINCES

Nernosr PnovrNce

Mr. Fred Waiganjo, Provincial Commissioner, Nairobi.
Mr. Agrey Mudinyu, Deputy Provincial Commissioner.
Mrs. Margret Jobita, Deputy Director, Social Services and

Housing Department, Nairobi City Commission.
Mr. C. J. Mutei, Nairobi.
Mr. P. A. K Mwaniki, Nairobi City Commission.
Mrs. Lucy K. Kireria, District Officer, Nairobi.
Mr. Lango Odhiambo, Nairobi.
Ms. Carol Wanjau, Senior Labour Officer.
Mr. Laban Korellah, District Officer, Pumwani, Nairobi.
Mrs. C. A. Ochiel, Provincial Probation Officer,

Rrrr Veur,v Pnovrxce

S. M. Toyya, District Commissioner, Turkana.
Mr. J. O. Anguka, District Commissioner, Nakuru.
Mr. Paul S. Muthui, Provincial Planning Officer (R.V.P.).
Dr. E. K. Terer, Provincial Directbr of Veterinary Services.
H. S. Marwa, Provincial Personnel Officer.
J. M. Kitonga, Provincial Registrar of Persons.
E. G. Maina, Assistant Provincial Personnel Officer.
Miris J. N. Mutahi, District Children's Officer (Narok).
Mrs. A. N. Mwaura, Acting Provincial Childrens Officer.
Mirss Charity T. Maina, Social Development Officer.
Mr'. M. Morekwa, Provincial Housing Officer.
Mr. D. N. K. Nthia, Provincial Training Officer.
Mr. Sammy P. M. Kyungu, Provincial Education Officer.
Mr. Kimani Wakahiu, Provincial Labour Officer.
Mr. George O. Owino, Provincial Water Engineer.
Mr. D. T. Machira, Provincial Police Officer.
Mr. Gerald Kimani, Information Office.
S. M. Nuguti, Department of Fisheries.
Mrs. J. M. Oduya, Arap Moi Children's Home.
Mr. P. O. Okoth, Arap Moi Children's Home.
Mr. Jones Mburu, Nakuru Juvenile Remand Home.

Coesr PnovrNce

Mr. P. M. Mungalla, Provincial Commissioner.
Mr. A. Sheikh, Deputy Provincial Commissioner.
Mrs. Fridah Njoroge, Provincial Children's Officer.
Mrs. Beatrice Thuranira, Resident Magistrate, Mombasa.
Mr. Abdul R. Ngaje, Provincial Education Officer.
Mr. Isiah Amwanzo, Deputy Provincial Water Engineer.
Mr. J. Metho, Principal State Counsel.
Mr. H. O. Kibanda, Provincial Trade Development Officer.
Mr. L. Da Costa, Provincil Internal Aditor.
Ms. Beatrice Nduta, Kenya Police Urban Division, Mombasa.
Mr. Sabastian G. Wanjagi, Provincial Forest Officer.
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Mr. Stephen W. Gitonga, Provincial Planning Officer.
Mr. Stephen Kinga, Provincial Information Office, Mombasa.
Mr. J. Ng'eno, District Commissioner, Mombasa.
Mr. J. Kyanzi, Criminal Investigation Department, Mombasa.
Mr. Onyore E. O. Versons, Provincial Police Office.
Mr. W. I. Wesamba, Provincial Tourist Office.
Mr. B. W. Oduor, Assistant Director of Fisheries.
Mr. D. M. Jilani, Provincial Director of Livestock.
Mrs. Aisha Bwady, Chairman, Maendeleo ya Wanawake.
Mrs. Aisha Mohamed, District Field Officer, Maendeleo ya Wanawake

Organization.
Mr. A. Suleman Ngoma, Chief of Mtongwe, Mombasa.
Thomas Khakala, Redeemed Gospel Church, Mombasa.
Mr. Mohamed M. O. Mohamed, Imam, Likoni (Damul Ulum Mosque).
Mr. Mohmud Welton, Chaiman, Jamii Iyatu Taalimil Quran.
Mr. Mothoka, Manager, Likoni Approved School.
Mr. Joseph Kagonga, Likoni Approved School.
Mr. John Mariatha, Likoni Approved School.
Mr. Benjamin Ndoro, Likoni Children's Remand Home.

WesrenN PnovrNce

Mr. F. Lekolool, Provincial Commissioner.
Mr. Adrian Mulama Shisunda, Administrator, Kakamega Juvenile Remand

Home.
Mr. Wilson Xavier Bokwango, District Probation Officer, Kakamega.
Mr. Mark Augu, Juvenile Remand Home.
Mr. H. O. Miyienda, Provincial Children's Officer.
Mr. Mathias S. Wabwoba, Administrator, Kakamega Children's Home.
Mr. Aggrey S. Litali, Acting Manager, Kakamega Approved School.
Mr. Bismark Njoroge, Acting Officer-in-Charge of Vocational Training,

Kakamega Approved School.
Mr. James C. O. Olingu, Deputy Head-Teacher, Kakamega Approved

School.
Mr. D. N. Mutua, Acting Superintendent in Charge of Shikusa Borstal

Institution.

NvnNzn PnovrNce

Mr. F. S. K. Mbayah, Deputy Provincial Commissioner.
Mr. J. M. Ogada Amumo, Provincial Veterinary Services.
Mr. J. O. Marienga.
Mr. M. Bwononga, Principal State Counsel.
Mrs. R. A. Okumu, Acting Deputy Town Clerk.
Mr. T. G. Omondi Luora, Director of Social Services and Housing.
Mr. M. Mwangi, Provincial Commissioner's Office.
Mr. F. M. Mangoli, Provincial Commissioner's Office.
Mr. C. A. Oketch, Provincial Children's Officer.
Mr. J. O. Ombuor, National Bureau.
Mr. Robert Odingo, Department of Agriculture.
Mr. Gwengi Oudia, Provincial Director of Livestock.
Mr. E. William Ogala, Senior Education Officer.
Dr. Digo M. O., Medical Officer, Ministry of Health.
Mr. Alfred Osangir Osaw, Provincial Labour Officer.
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Mr. E. E. Olwanda, Senior Administrative Officer.
Mr. Jonathan Kisengo, Deputy Municipal Education Officer.
Mr. Muthangaru, Provincial Water Engineer.
Mr. Philip Ong'ayo, Councillor, Siaya District.
Ms. Christine Josiah, Nominated Councillor, Siaya District.
Mr. Osoro, Councillor.
Mr. Jotham Kisengo, Deputy Municipal Education Officer.

Nonrn-EesrEnN PnovrNce

Mr. M. A. Saleh, Deputy Provincial Commissioner.
Jared M. Owiny, Provincial Children's Officer.
A. H. Ahmed, Chief, Children's Officer.
Abdi A. Aden, Provincial Technical Training Officer, Ministry of Technical

Training.
Mr. G. O. Nyamwange, Provincial Co-operative Officer.
Mr. D. M. Kiletta, District Social Services.
Mr. A. A. N. Stanbal, Provincial Sports Officer.
Mr. N. S. Aden, Provincial District Education Office.
Mr. M. M. Bashir, Provincial Water Engineer.
Mr. Bernard Marondo, Department of Social Services.
Mr. Martin M. Tsuma, Provincial Planning Officer.
Mr. Idris M. Farah, Provincial Education Officer.
Mr. Maxwell Gicheru, Resident Magistrate.
Mr. J. K. Mboshe, Police.
Mr. J. C. L. Litunda, District Officer I, Garissa.
Mr. D. M. Jakaiti, A.O.l. Provincial Commissioner's Office.
Sheikh Moh'd H. Khalif, Religious leader.
Sheikh Hassan Ali, Kadhi, Garissa.
Zeynab Dahir, Housewife.
Ebla Abdi Shuria, Housewife.
Halima Gara Sow, Housewife.
Mohamad Adan Egal, Businessman.
Abdulahi Ali Abdi, Businessman.
Abdi Musa Madhar, Businessman.
Dagane Karur, Assistant Chief, Garissa Town.
Sahal Nunow, Chairman, Town Council.
Mr. Saina Adam Warsame, District Education Officer, Garissa.
Abdi Haji Moh'd, Civil Servant
Sahal Hassan, Businessman.
Abdi Mahamud.
Hajir Abdi, Student.
Adam M. Isaak, Businessman.
Hassan Abdi, Businessman.
Ahmed Sheikh, Kenya African National Union Chairman.
Sahara Rage, Housewife.
Kaha Mohamed, Housewife.
Hisala Dimbil, Housewife.
Halima Bule, Businesswoman.
Mrs. Bilado, Councillor, Garissa County Council.
Mrs. Sulo Sheikh Abdullahi, Housewife.
Mrs. Halima Ibrahim, Chairman, Kenya African National Union, Wohen's

League.
Mr. Ahmed Hussein, Herdsman.
Mr. Ismail Moh'd.
Mr. Tawane Abdi Haji, Kenya African National Union, Treasurer.
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Mr. Said Hassan Bare, Businessman.
Mr. Adam Haji Mohamed, Councillor Sankuri/I(orkora.
Mr. Ahmed Salah.
Mrs. Zeynab Dugow, Housewife.
Mrs. Hawa Umil, Housewife.
Khalif Salat, Assistant Chief, Korkora.
Hussein Ali, Chief, Korkora..
Adan Mohamed, Assistant Chief, Wagberi.
Kheir Abdi, Chief, Garissa Town.

Cexrnel Pnovrxce

Kiambu District

A. N. Kenyoru, District Development Officer.
S. M. Nakitare, District Officer, Kiambu.
Mr. N. K. Mungathia, District Officer, Limuru.
Mr. S. O. Ojwang, District Officer, Kiambu.
Mr. J. M. Mwai, Civil Servant.
Mr. U. K. Miringu, Chief, Juja Location.
Mr. John M.,Njoroge, Chief, Gatuanyaga Location.
Mr. D. M. Mbogo, District Water Engineer's Office.
Mr. J. K. Cherop, District Officer, Githunguri.
Mr. J. M. Ithiri, Personnel Officer, Kiambu.
Mr. E. Z. Y. Odhiambo, District Agricultural Office.
Mr. W. K. Gatura, Ex-Police Officer.
Mr..E. Muriithi, Vice-Chairman, St. Paul's Mother Church, Kabete.
Mr. James Mwangi, Inspector of Roads.
Mr. Peter Munderu, District Works Office.
Mr. Harris E. Akwella, District Land Registrar.
Mr. Joseph Gituku, Church, Vice-Chairman, Kikuyu.
Mr. Dishon K. Mboi, Town Clerk's Office, Kiambu Municipality.
Ms. Florence Ombaso, Manageress, Kirigiti Approved School.
Ms. Anne Ikiara, Deputy Manager, Kirigiti Approved School.
Mr. Arthur Mungai, Acting District Children's Officer.
Mr. Boniface Muindu, Probation Officer, Kiambu.
Mr. Peter Kinuthia, Assistant Chief, Ruiru.
Mr. Francis N. Ngururi, Chief, Ndeiya Location, Limuru.
Mr. Isaac N. Nganga, Chief, Tigoni.
Mr. Peter N. Mwangi, Assistant Chief, Ithanji.
Mr. Stephen M. Mbugua, Chief, Karambaini.
Mr. Lawrence N. Kamau, Chief, Limuru Location.
Mr. John Goko Mungai, Assistant Chief, Thindigua Location.
Mr. L. Churu Chege, Deputy District Education Officer, Kiambu.
Mr. Francis K. Njihia, Senior Chief, Kiganjo Location, Gatundu.
Mr. L. N. Kamau, Thika.
Mr. Ali Mohamud, Thika.
Mr. Ngari Mugambi, Kiambu.
Mr. Stephenson K. Mganga, Councillor, Ruiru.
Mr. Tom Gesira, Nairobi.
Mr. Paul M. Kamatta, Assistant Chief, Kiriko Sub-location, Chania.
Mr. Henry Kamau, Assistant Chief, Thigio Sub-location.
Mr. Peter Kamau Mbugua, Kenya African National Union, Karura.
Mr. George K. Munyua, Chief, Kihara Location.
Mr. J. K. Kahuno, Chief, Kiambaa.
Mr. P. N. Karanja, Senior Assistant Chief, Cianda.
Mr. P. N. Gathungu, Acting Deputy Public Health, Kiambu.
Mr. F. M. Nyamamba, Kiambu.
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Mr. Waweru Muturi Nganga, Businessman, Kikuyu.
Mr. F. N. Kangethe, Koinange School, Kiambu.
Mr. M. D. Gachigi, Kiambu.
Mr. R. W. Mbai, Kiambu.
David Kimani Njoroge, Assistant Chief, Thuita, Komothai Location.
Mr. S. B. Kenii, Assistant Chief, Kiambu Township.
Mr. G. N. Njenga, Assistant Chief, Kiambu.
Mr. W. M. Mbugua, Assistant Chief, Nderu Sub-location.
Mr. Joseph K. Ngugi, Assistant Chief, Kibichiku/Kabete.
Mr. Henry K. Kangethe, Senior Chief, Kikuyu.
Mr. Geoffrey Mwathi Marigi, KANU national.
Mr. Patrick Mbiu lgamba, Assistant Chief, Rironi.
Mr. J. P. K. Kamunyu, Assistant Chief, Ngecha.
Mr. Gad N. Githire, Chief, Ngecha.
Ms. Susan Njoki, Chairlady, Maendeleo ya Wanawake.
Ms. Jane Wanjiru, Chairlady, District Development Committee, Githunguri.
Hannah Wagichu, Kenya African National Union leader.
Hannah Gacambi, Member, Kenya African National Union, Komothai

Location.
Samwel Njoroge Wanyoike, Assistant Chief, Kibichoi.
James Mburuti Kinuthia, Kenya African National Union, Youth Leader,

Githunguri Sub-branch.
Mr. Jim Kinuthia Nyoro, Assistant Chief, Komothai.
Daniel Kuria Gatembei, Assistant Chief, Karatina Sub-location,
Komothai.
Joseph K. Miringu, Chief, Komothai, Githunguri.
Shephen N. Njuguna, Chief, Ikinu Location, Githunguri.
Mr. Samwel G. Njuguna, Chief, Githunguri.
Councillor Wilfred K. Gitau, Githunguri.
Haman Iregi, Church Elder, Githunguri.
Mr. Samwel Angote, Officer Commanding Police Station, Kiambu.
Harun Waithaka, Orthodox Church, Kikuyu.
James N. Githinji, Assistant Chief, Kikuyu Township.
Moses Mukuru Kinyanjui, Chief, Kinoo Location.
Mr. E. K. Nganga, Chief, Muguga Location, Kikuyu.
Mr. S. N. Njau, Chief, Nyathuna Location, Kikuyu.
Mr. I. W. Chege, Chief, Thika Location.
Mr. F. M. Kinge, Acting Chief, Nduberi Location, Kiambu.
John Cucu, Kenya African National Union Secretary, Kikuyu Location.
Stephen Mbugua Njau, Sigona SubJocation, Kikuyu.
Mr. Njihia Kamari, Kikuyu Location.
Mr. Joseph Irungu, Gatwanyaga Location.
Mr. James Nyandoro, District Officer I.
Ms. Jennifer N. Nganga, Limuru.
R. W. Wakibia, District Officer, Kikuyu.
Mr. J. W. Kamau, District Officer, Limuru.
Mr. J. W. Wangombe, District Commissioner's Office, Kiambu.
Mr. P. M. Munyiri, Kiambu.
Mr. A. W. Kahihia, Game Warden.
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t APPENDIX 7

frHE CHILDREN BlLr- lglN

ARRANGEMENT OF CLAUSES

Clause
Prnr I-PnELTMTNARY

1-Short title and commencement.

2-Interpretation.

3-Objects of the Act.

4--Interests of child to be paramount.

Plnr II-PnorEcrIoN eNo Drsctpr.INE oF Cnruonrn

Children's Courts

5--Children's courts.

6-Sitting of children's courts.

7-Prohibition of publication.

S-Prevention of children associating with adult offenders.

9-{hildren not allowed in court.

10-Power to clear court.

1l-Power to require attendance o[ parent.

7?-Bail of arrested children.

13-Remand in custody.

14-Jurisdiction of children's courts.

15-Power to remit cases to children's courts.

16-Consideration of welfare.

17-Words "conviction" and "sentence" not to be used of
children.

18-Restrictions of punishments.

19-Methods of dealing with oftenders.

20-Mental treatment.

2l-Power to order parent to pay fine, e,rc.
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Clausc

The Nqtional Council of Chililreds Services

22-National Council of Children's Services.

23-Functions of the Council.

24-Secretary.

2S-Regulations by the Council.

26-Expenses.

The Director of Chililren's Seruices and
Children's Offcers

27-Appointmen,t of Director and children's officers.

28-Powers of oftcers.

29-Penal,ty for ,obstruction of oftcer.

Chililreds Homes, Chililreds Remand Homes
and Approued Schools

30-Establishment of children's homes and children's remand
homes.

31-Approval of schools.

32-Minister may establish approved schools.

33-Obligations of managers.

3fSupervision of approved schools and childreu's remand
homes.

3l-Leave of absence.

36-Release on licence.

37-Revocation of approved school order; duration of order.

38-Transfers and supenision after release.

39-Treatment of absconders and children of bad character.

4G-Removal to hospltal.

4l-Authority for custody of child in children's remand homes,
approved schools and hospitals.

I
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Clausc

App ointed Local Authoritie s

42-Appoinrtrnent of local authorities.

43-Applicarion of powers and duties.

4,l-Delegation of powers of county councils.

4LDelegation of certain powers and duties by appointed
local auithorities.

4G-Pon ers of local authorities to incur expenditure in tem.
porary care.

Approted Societies qtil V oluntary Instiattions

47-Apprcval of societiesand voluntary instirtutions.

48-Appoiatment and powers of approved ofEcers.

Chililren in Neeil of Protection and. Discipline

49-Jurisdiation under P,a,rt.

S0-Presumption ,regarding custody, charge and care of child.
ren.

51-When child is in need of protection and discipline.

S2-Penalty for cruelty and neglecting children.

S3-Proceedings in respecrt of children in need of proteotion
,and discipline.

S4-Parental responsbility in places of safety.

55-Powers of court in respect of children in need of prno,tec-

tion and discipline.

56-Parent or guardian may be heard in any application.

S7-Application of tnrsts for maintenance of children.

S8-Determination of court as ,to child's home, etc. to be final.

59-Warrants for search for children.

60-Arrest without warrant.

Committcls to lit Persons and to Approued Schools

61-Provisions as ,to orders of committal to fit persons.

62-4ontents of committal order.

63-Transmission,of order.

64-Production of child.

6F-H'arbouring or concealing child.
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\

Clause

Escapes

65-Escapes from fit persons, etc.

67-Approved socioties and appointed local authrities to
report escape.

68-Escapes from children's remand homes and approved
schools.

69-Assisting escape, etc.

7O-Production of escaped child.

Miscellaneous Prouisions on Protection anil Discipline
of Chililren

7l-Presumption and determination of age.

7 Z4onrcribution order.

73-International reciprocity.

TLBonds.
75-Appeals.
76-Legal aid.

77-Regulations under Part.

78-Rules under Part.

79-Grants and expenses of the Minister.

Panr III-MNNTENANcE AND CusroDy oF CHTLDREN

80-General principles in deciding questions concenning child-
ren.

81-Duty to mantain children.

82-Power of court to make maintenance orders.

83-Power of court to order security ior maintenance of child.

84-Power of court to set aside and prevent disposition to
defeat claims for maintenance of a child.

85-Orders for custody, care, conltrol and access to child.

86-Declaration of unfi,tness.

87-Power of court to rtstrain remgval of child from Kenya.

88-Power of court to vary agreements for custody or main-
tenance of child.

89-Duration of orders for maintonaDce or custody.

9G-Saving.

91-Rules of court under Part.
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\

Clause

Pmr IV-SupERvrsroN or Cnrlonrx rx Fosrnn Ctns

92-Application of Part.

93-Notification of rtaking possession of chiltl.

94-Registration of foster parents.

95-Duration and revocartion of registration certificate.

96-Agreement for maintenance of fosteretl child.

97-Power of inspection.

98-Notification where child leaves.

99-Notification where child dies.

l00-Penalty for conitravening provisions of Part.

Penr V-AooPrroN

Preliminarg

1O1-Presumption as to participatting in adoption arrangements.

102-Duty to promote welfare of child.

lO3-Establishment and functions of tht Adoption Council.

104-Power tto make adoption orders.

105-Jurisdistion under Parr.

106-Child to live with adopters before ordcr is made.

lO7-Restriction of adoptions to children under five years of
age.

1O8-Adop,tion by married couple.

109-Adoption by one person.

110-Parental agreemenrt.

111-Adoptio/s by non-ci,rizens.
/

1l2-Religlous up-bringing of adopted child.

113-Freeing child for adoption

1l,l-Progress report to former parent.

ll5-Revocation of order made under section 113.

116-Care, etc., of child on refusal of adoption order.

1l7-Evidence of consent of parent or guardian.
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\

i

Cluse

ll8-Functions of court as to adoption orders.

ll9-Appointment of provisional guardian.

l2o-Consent to future adoption.

12l-Interim orders.

122-Adoption order in respecc of children previously adoptcd.

123-Custody of child when order is refused.

124-Appeals.

125-Power to make rules of procedure under Part.

125-Appointmen:t of guardians ail titem.

Registration of Adoption Orders

LZ7-Ad,opted children register.

128-Registration of adoption orders.

l29-Amendmen't of orders and rectifrcation of registers.

Effect of Ailoption Orilers

l30-Rights and duties of parents and capacity to marry.

13l-Workmen's compensation.

132-Orders and agreements respecting children born outside
marriege.

l33-Intestacies, wills and settlements.

l3FProvisions supplementary to secdon 131.

135-Effect of adoption.

Adoption Societies

136-Restriction of making arrangements for adoption.

l37-Approval of adoption societies.

138-Procedure.

l39-Functions of adoption sociedes.

l40-Arrangements by adoption societies for adoption.

l4l-Inspection of books, etc.; of adoption societies.

l
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Clausc

General Prouisions on AiloPtion

142-Information to be confidenitial'

143-Prohibition of certain payments.

l44-Restriction on advertisements.

145-Offences under Part.

146-Regulations under Part.

147-Exemption.
148-Rules of court under Parit.

Prnr VI-GUARDTANSHIP

l49-Rights of surviving paren,ts as to guardianship and powers
of court.

150-Power of parent to appoint testamentary guardians.

l5l-Powers of guardians.

152-Equal right of mother ito apply to cotrrt.

153-Power of court to make order as to custody.

154-Power of court to remove guardian.

155-Disputes between joint guardians.

156-Guardianship in cases of judicial separation arrd divorce.

757-ln case of separa'tion deed between mother and father.

158-Powers of court as ,to produc,tion of child.

159-Power of court to order repayment of costs of bringing
up child.

160-Court in making order to have regard to conduct of
parenr.

161-Power of court as ,to child's religious education.

162-Enforcement of orders for payment of money.

163-Principles on which questions relating rto custody, up-
bringing, etc.,,of child are to be decided.

164-Saving.
165-Rules of court under Part.

Pmr Vll-Mrscrlr,lNeous rND GpNpnal
155-Appeals to the Ministter.
157-General penalty.

168-General power to make Regula,tions.

169-Repeal of written laws.

ScuBour.lg.
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Short ti,tle and
comm€nccment.

Interprotation,

A Bill for

An Act of Parliament to nmend and consolidate the law
relating to children, to make provision for the adoption,
custody, maintenance, guardianship, protection and di+
cipline of children and for connected purposes

ENACTED by the Pafliamenn of Kearya as fdllorvs-

Penr I-PnELIMINARY

1. This Aot may be cited as the Children Act, 1994,
and shaJl come irto opnaltibn on such date as utrc Miniister
may, by notioe in the Gazeute, appoinrt and different dates may
be appotinted for different provisio,ns.

2. (l) In this Aot, unless the oonttext outrenv'ise requires-

"Adoption Coundil" means the Adoptibn Cbuncil estab
lrished by section 103;

"adoption'order" means an adoption order made under
sectilorn 104 ves,tiirng ,trhe parental nights a,nd duties reltalting'to a
child in the adopters:

"adoption society" means a society approved by the
M,i,n,ister under seotiion I 36 (l );

"age" where aotual age is not known means apparent
age;

"appointted local authot'ity" has the meaning assigned to
that expression by seotion 42;

"approved offi@r" means a person appointed under
sect'ion 48;

"appnrved society" means a sooiety approved by the
Minister under sedtion 47;

"approved school" means a sohool approved by the
Minister under sectirrn 31;

"approved voluntary instirtution" meons a voluntary
institutton approved under sectjon 47;

"authorized offier" means a polie officer, an administra-
tion officer, a children's officer, an appr'()vecl officer, a chie.f
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appoiffed undff rdlrc dhief's Autttror,itty Adt on any other officer oap. l2E.

authoirized by the Dinestor for tthe purposes of tthis Aot;

"body of persons" mears any body of perrsons whother
inoorrportalte or unrlncoqpoFalte;

"borsitafi fin]$dirtrultiion" mea,ns a borrStal institut]ion esrtablishe.d

by wction 3 of rthe Borsat Intirtufioms Acrt; c,ap' e2.

"chari@ble alssooiati'on" means a body of persons which
e;Ci$ts only for the pulpose of prbmotting a ohatrittable, bene-
rrolemt or phliladtfuopic objeot, whether or ndt trhe object is

charitable within the meaning of any rule of law, and which
applies the r#hole of Llts prbfits (if any) or othsr income in
promdting fte objeots for whioh irt exists;

"orhild" means a boy or girl under the age of eighteen

YeArS;

"chiM of tender y@rs" means a dtlild under the age of
ten years;

"ohildren's @uit" #itdhout prejudiie 'to fthe 'powers and
jurisdliotion of ttitre High Oouft, m@ns a @uit aonrstituted in
aocortdance witth sodti0n 5;

"dhifldren's home" m@ns a chi{dren's home established
undeilseotion 30 (2);

"ohildrgn:s offioer" means a person appdi,nited to be a
chlildren's offioer under soctlon 27;

"ohi,ldren's remand thlo,me" m@rns a ,rsmand tlolne estab-
lished under seotion 30 (l) for the ddtenttlion of ohildren;

"Cbuncil" means the Nartional Counc.fil of Children's
Services estabni,shed by sedtilrn 22;

"Director" means rthe Director of Children's Sorvices
appointed undelsecrdion 27;

"fostetr horme" rnsaxrs lthe plae of abode in whtioh a foster
parcnfi k registered tb'reoeive and reta]in a dhild;

"fostetr Inrent" m€ans a ,person rcglistered undsr ttris Aot
to receive and rdtain a ohild for the p{rrpose of oaring for and
mairutainring tiirn aparit from his ,parcnts or guardian;

"guard'i'an" in relati'on tlo a ohitrd insludes'any psrson who,
in tftre opinion of the cout't, has ohargE or control of the ohild;
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Crp.253.

No. 19of 190.

"rh'ome" in rdlatdrom to a chiild meams the plare whore his
parent or guafdrian eer,nrhIr9iltly redides, orr if ttrere ,is no
parcnt or guardian lliving, his parents' or guardians' last
peffinanierlt residene:

Prwrided ftht-
(i) in,the case of a par€mt or a guardian having, or harring

had, rnore dhan mre pemanent plae of reside,nce,
tthe parenlt or guardrian shall be presumed to be, or
rto tlave been peutna,nrcntly residealt at t]re place of
his principal pormaneart,re,sidence; and

(ii) where ffire oourtt is unaUle to dgrcrmine tfre home of
any such child fre shall be deernecl for the T,urposes
of 'rhis Aot to h,a;ve his home in the area of jurisdictio,n
of the local atrthority in whose area he is found.

"i,ilterliun grder" means an ordy>under sedtrion l2l;
"mgdica,l pradtiftioner" rnsans a person rogistored as a

modical praodltdiOnetr underr ttre Medlcal Prradtit[onerrs and
flef,lfists Aot;

"National C-ouncil of NonCovernrmental Organizations"
mea,ns 'the National Council sf Non-Cbvsrnnrental Organiza-
tions esta,blished by seotiio,n 23 of. lhe Non-Governmental
Organizations Co-ordinatimr Aot, 1990;

"non-Governmental Organinttio'n" means,, non-Qtrvefit-
me,ntal organization within the meani,ng o,f the Non-Govern-
mental Organizations Co-ordination Aot, 1990;

"nursry" mreans amy institullion or pla,e at wh,iroh, for the
time be,ing, five or more chitldren under the age of seven years
are received and cared for regularly for reward;

"pareflt" m€ans tlre morther or fadhe,r of a ohild and
inaludes any person l,iable by law rto maintain a ohild or
entltled to his ols,tody;

"pltare of ,mfety" means any instittu,tio,n, hospital or orther
suittable place, ttre oocupien of whidtr is will'ing to aooept the
temporary care of a dhild and whore no suoh plaoe is available,
a ohildren's remand home or polioe station shall be deetned
to be a plaoe of safety for the Furposes of this Aot;

"Ielati\re" ,in relatiOn to a child, means a gnandparent,
brcrther, sisbr, uncle or aunt, whethe,r of rthe fuIl blood, or the
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half blood or iby affillilty, a.xld-
(a) where an adoption o,rder has be€n made in respect

of ffiE cllitrd or any odher perssl under ttris Aot, any
pofson niho would be a rdlartive of ,trrp ohild wilthin
the rneanting of this defin'ittion if the ado,pted persort
werre rthe child of 'the adoffi born furside marriage; or

(b) wtrere tttre chitld tis born rourtside marriage and the
faltrre,r tras ackowMgd palrcrnity and is oorltt'tbrlting
ttowards 

'ttre mairloerrarrce of ,thp ohild, dhe Father of
Uhe dhrild w{ilfrhin ttltre',meaning of rdhis defintittion if the
dhild were rdhe dtrrfld of his rnothe,r arrd f:atther born
fuSidE mamiiage;

"spurse", tin rdlaition tto a wife of a poty,garnous mamiage,
m€ans 'trrB wtife apFlyirrg ffor an adopdion order dilfter as the
sole appllicadt or joinitly w{ilflh her hrusbard or tdhp wlfe irto
whcrc oa[E a hu$band apdyting for an adopdib'n order propos
,to gi\re tdhe Ohlild;

"voluntary fuilddil8uitiotrr" mehns a hOme or indtiltudon for
tlr,e care of ohlildrren wihgdhpr for rerpatd ff n0t, snpported
#tlolly or patrltly by volunttary oonffiirbuttions or endowmemtts,
nrdt being a sctrodl wittltrlin,ttre meaming of ,the Eduoation Act.

. Q) WhEr€ p,iMlings unde.r r&rlis Adt are oodtemplated
or ftaken litrr rwpeot df a dlrli,ld, ttre age df lftff dhrfld foir the
purposes of ,the proedinp sha,ll be his age at the date of the
afleged offenre or fihe irrcideurrt rin respedt Of wlttiidtt tdhe proceed-
inp are oonternplated or taken.

3. Tlhe obiedts bf this Ast are-
(a) t0o pnomote fte qldltl$eir{g of ctrlildren hy a:ssisting

lirdflVi]dufllls, farnilliles anrd aunmuniiltlqs to overoome
siml ploUlerns wilttr Whrioh ldhey are oonfnrrtdd;

(b) tto i,m'plErnerrt the prroVisions of ,tlre Unfl,tcd Nalfions
Omvondiom on dhe Ri$ts of rtrrp Chiild, 1989;

(c) to pounnte ttre wdlfare of rdhe farnifiy, lto reduw the
linciidsnoo of dibruipuion of marniifly relationdhips, alrd
to nlildigalb dhe effects of suoh drisrupdion where it
Oocurrs;

(d) to asdlst parmts tin the dlitschhrge of tdhei,r parenlta,l
,rcspondiltrillitiEs; afld

Orp. 2ll.

Objeas of
tho Apt.
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Iotcrests of
child to bc
paramoudt.

Ohildrcn's
oouns.

(e) to esttablristr and prffinote, amd l0o arssist irn the establish-
monrt and promd0ibn o,f servim and facitriities witdhin
tthe communlilty desi$red to advanoe tdhe well-being of
ohildren and rto dorordlimate tlhe trse of sudh servicas
and faoiliities.

4. A court whidh or a person who exerqises in respeot
of a chi'ld any pow'erts omferred by tdlis Act dhall ,treafi the
interests of ,the ohild as ttre firSt and pa,namounrt oonsiderra:tisr
to jthe extent tthat this is ootrsidtpnrt ldirft adopting a course of
aotio'n calculated to-

(a) socure for the child such guidanroe and correction as is
neoessary for rhe welfare of the c}rittd arrd in the
public,inrteresq and

(b) conrrserve or promote, as far as possible, a satisfactory
relation:shrip between the dhlilld and other persoms,

whether wildhrin his family, his diomestic envinrnrnent
or flhe communi,ty at large.

Penr II-PRorECrroN eNu DrscrpLNE oF Csrr-pRrN

Chilclren'"' Courts

5. (l) For the purpose of he.aring all charges against
children, exoept ln cases where ,they are jointly charged with
a person or persons over the age of eighteen years, and for the
purpose of exeroising any othor jurisdiction oonferred on
children's @urt.s by this or :Lny ot,her wiirtten law, tthere shall
be courts to be known as children's coults constituted in
acco,rdanoe with the provisions of this seotion.

(2) The Chief Justice may, by notice in 'the Gazette, in
re.spoot 'of any area appoirr-t a magi.straite to be ohairman or
deputy chairrnan, and such number of othe,r suitable percons
as he may think fit; to constitute a panel of persons to try
children's GNes.

(3) The Chief Justie may frorn time to time, by notice in
the Gazertte, revise the oo'rnposition of any panel by adding
prsons thereto or by removing persons therefrom or by
substitu'ting one person for another.

(4) Every children's court shall consist of either the chair-
majn or the depu'ty ohairman and a number of members of the
panel in'the manner prescribed by rules made under sectio,n 77
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of thlis Adt, exerrdising j,urisdiotrion wlitdtxin firie area for which
,itt ris oon5tittuted, or of a magiidffiarb Ciitlting alltoure or in srch
o8her manner as rnay be so prescribed.

(5) Where in the @urse of any proeedings in a children's
couit irt a,ppears r0o ffire sou,rt trtat tdtrc ,pertson oharrged or to
whom tttrc prooeedings rclate is over oigh8oen yeans of age, or
#trere in uhe @unse of any pro@dings tin any ooffit dthe,r than
a dhildren's oo{urit it appears to the sourit hhat tre person
oharged or to v/hbm tthe poeedilngs relafie tis unde,r eighteen
years o,f age, n<nlh,ing ri,n thtis seCItion shaltl ,preventt ttre court if
it ffiinks fit fnom .ptoosoding witth ttre heading and dete,rmina-
tibn of the case.

(6) Wlhere any ooarViot'ion or senten@ m'ade or Eassed by
a oouit ddher ttttran a dhildren's oowlt is,appealed against, o,r is
brtoughtt before fihE fnigh Court for oonfi,rma0bn or revision
and tilt app@rs Uhaf fetE pdr,son convicpd was att trre fime of
ohe oornmtssion of t0he oftene undetr dighi0een yehrs of age,
tttrc High Coufit Stml'l hhve po'werr tto subs0ittutte for the oorn-

vicflion a finding of guitrty in acoorrdance wirh srection 17 and
to substiltute for the,sentqroe,an order under section 19 of this
Act.

6. A dtdildnEn's oourtt Cha[,] sitt iin a drifterent bu,i,lding or ffi:J:
room, orr on different days, or at differerxt ltirnes, from ttr'ose in ffit.- "

rVhich sitttinp of oourlUs dtrrer fihan childnen's corunts are held,
and no pefson dhall be presenlt att any sirtting of a Child,ren's
court ex@Ilt-

(a),membons and officers of the courU
(b) parrties tto IUhe carse before the oouflt, lfrsir advocates

'amd wtitnesses and other porsuts dlireotly soncerned
tin tthe carse;

(c) parentts or guardihds of any dhifid brought bef,ore the
couit;

d) botrh fide ropresentatives of newE)aper,s or ne\Ms

agoncies;

(e) sudtr odherr persrons aB the oo,ut't rnay tspediallly authrrrize
to be presont.

7. (l) No porson shall publish any report of proceedings
befo,re a ohildren's ooutt exce,pt wilth lthe ,permission of the
coult.

Protri,bition of
prJblioation.
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Frovcotion of
chiildrcn
associaning
rvifi adult
offiendcrs.

Childrcn not
a'llowcd in
cor.ut.

Pouor to
dcrr ourt.

Po{rcr 'to
rcqurire
rt{cndaooc
of prcol.

Bril of rrgtd
childrcn.

(2) Any pensxrn who publidhes arry ptrtoceedings oonttrary
rUo subscitiffi (l) Oomrriilts an offen@ anrd [s liable on
oonvliot[bn-

(a) in idhe oase of an itnd"iMiduall, ,to fltnprlirsmrnent for a
tetrn ndt exooeding two yearB;0r

(b) dn tjhe oass'of a 
-body 

conl)orarte, to a finp not exceeding
fifty ldhbu$arrd ihifiings.

t. Arrangements shatrl be madre ftr preventing ohil&en
whille detained,in a pdltiae station, CIr while bding oonvepd to
or from any sonrlt, or wtlile waitting [D Atitef,d lln or learrc any
@uflt, from'assoaiafting ilitdh adult6 dharged witdh or cqlvicted
of any often@ dttherr dhan an offen@ wlitdh whlioh a drild is
joinltly dharged or oonvioted.

9. No dhiild except an infurlt in arms strall, unless
requrired by tlhe oourrt, be ptesenlt in any ooudt d;uring the hear-
ting of any casg otr durting any p,rtooeedhlgS prelirninarr5,theut'to,
saye wiiffr lthe permission of the cou.nt.

10. Where in any prtoeedtings &n dlaltion to an offence
against, or any co,nduCI ooriltflaly to, deoency or rnonality, a
,perslofl wtro, rin tthe opinion of dtre @urt, is undrer eighteen
years of age is €alled as a witnress, tthe oourtt may direct tthat

atl or any pqrsons, mot bdkl,g memb€rs or omoers of ,Ehe @urt,
or part0ies tto Uhe oase or tlreir adv<rcates, or peNffls othenrvise
direutly oonceflred in ttrc case, shall be exchrded from the couttt
duding tihe uking of the evidene of thalt wijtness.

11. Whff€ a child is oharged wtith any offemce or is for
any dftef rehson brougtht before a @ur,t, his parent or guardian
rnay in any case, 'and shall, if he oan be found and resides
witdhin a r@sonaule disttane, be requlired,8o attjond at the oouft
before whioh the case is heard or determined during all stages
<yf the proceedtings, unless the oourt is satisfied that it would
be unreasonable to require'his attendanoe.

12. Where a person apparently undor the age of eighteen
yearc is apprdheaded v/ith or wfthout wamant and cannot be
broughtt fodthwith before a court. the police or administrative
offier to witrnm sudt person is brought shall inqurire into the
cap, and may in any oase, and unless---

(a) the charge ds one sf murder or manslaughter or other
grave cfime; or
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(b) it is neoessary'in the'in,torests o,f suoh personto remove
him frrom associat,ion wilth any undesira,ble person; or

(c) sucftt offiosr has reaso,n to ,believe tha,t the release of
suoh p,eirson would defeat the onds of justice,

shatll, release zuch person o,n a recognitanan. being en,tered into
by his par€mrt or,guard'ian or other responsible person, With or
without zure0i{, fon such amount as will, in the opinion of
suoh offier, sfure t'he attendance of suoh person upon the
hearing of the dh4rge.

13. (l) A coufi, on re'manding any child in custody, shall Rcmand in

o,rder h[rn to bp deeined fon the .period for which he is custodv'

remanded-

b) it fe [s under sixteen years of age, in a children's
(emand home:

P,r<rvided that if ,0here is no childre,n's remand
,home withtin a reasonable dismn'ce of the court, the
court shaill make such order as to his safe custody
as it deems fit;

(b) if 'othe,rwitse,in a remand prison:

Provided that in the case of a child under four-
,teen years of age the court may commit him to
custody in a pnison if it is satisfied that he is of so
unruly a character that he cannot safely be remanded
in cuSlody tttr a children's remand home or that he is
of so depraved a character that he is not fit to be so
remanded.

(2) A remand to a ohildren's remand home under this
secti<rn may be varied and, inthe case of a child who is over
the age of fourteen years and who proves to be of so unruly a
ch'aracter that ,he cannot safeiy b,e' remanded in a children's
re,mand ,home or to be o,f so depraved a oharacter that he is
not fit to be so remanded may be revoked by the court and the
child remanded to prison.

14. (1) Notwithstandin,s the provisions of Parts I[ and
VII of the Climinal Procedure Code, a children's court may
try a child for any offence ot'her than manslaughter or an
offence punishable by death, except in casqs where he is

Juris.diction of
childrcn's
.courts.

.9ap. 75.
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charged jointly with a persorr or lErsorrs o'yer eighteen years
of age:

Provided uhat a ohd:ld brought beforc a ohildren's court
fior a,n offene wftxioh wfirld, apart frum ffie provtisioms of ttihis

's@tion, be ftdaule orlly by the Higtr Court, other thim man-
slaughiterr or Em oftearl@ pu:lishable by dealttl, may nevertheless
oleot to bE trried hy lthe High Couf,t.

(2) References..{to subordinab CIou.nts of any class, in the
FfuSt Sdhedufuc lto the Crlirninafl Prtooetlure Oode, include a
dhifldren's Ooudt.

15. (1) Subject 0o any ru'les or dlifeotibms rnade or issued
by fte Chief Ju$fiice, rVhere,it appears 0o a oouit dther tftran a
dhlifl&€n's soutlt att any Stage of the gfioooodlngs that a per$on
Charged before it with an offemre rithen than murder or man-
slaughter [5 unddr tthe age of ei,ghteen years, tdhe oourit rnay,
and rVhene wiftlin lthe ahea of a subordii[rste oourth juriMiction
there [s qdtdblli$hpd a d]lirldiren's sourtt ftraVing junisdioti<xr trtre
subordrinate @utit Snll, ,r€trni,t tthe case tto a dhlildrtsn's @urlt.

Provided ohat -
(i) a clharge made jolntly against sudh perton arrd a per-

,son who has attained tfte age of dightteon years shall
be heard by a oo,urt other than a dhildnen's oourrt;

(ii) wlhere a ch,ild is charged wiffir an offene rttre oharge
may be ftreard by a oourrt odher ttun a dhlifldrsnh
oourtt if a persbn who ftras alfludined,the age of dighteen
years [s charged at the sarne ,time wtilft aiding,
abdlting, ca;using, procuring, atltoudng or pertrnttting
that offenoe;

(itiri) rrothirrg in ttlis subseotion stnll he conStrued as pre-
venttng a @urtt, iif it sonsidrrs in ,ftre oiroumstances
(inoludting ithe stage rcachsd lin tdhe prb@edings) ,that

it is prtoper so to d,o, from p'rtoeeding #ith the hear-
dng and determhation of the ctnrge.

(2) Where in accordanae wifrr,t[re pnovisiurs of subsestion
(1) of this sedtliion a ca,s is remiitted lto a dhildrcn's court after
a findilrrg tdtlat ffire percorl dtrargsd is gEm0y df ttihe offence, the
ohildr€n's cout't to whildh ,the case hhb rbesn remiil0Ed may deal
wfrldh tdhe offendrer,in alry way in whicfi if,fid$t ha.ve deal,t with
tlim iif he had b€en tfied and found gdiftty b'y mth.lt .rxrrt.
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(3) No appeal shall lie against an orlder of rerni,ssion
made under tthlis src0ion, burt nothi,ng in th,is secuion shaU affect
any right of appeal against the verdliqt or finding on which
zudh an order ,is founded, and if a petson ,has been found
gul'lty by the High court and remirt'tsd to a otrildren's @urt
fon an ordor under section 19 of this Act, hp may appeal
against,such findling to the Court of Appeal.

(4) A cour,t by wtxioh an order rennir0ting a case tD a
dhildren's qouf,t is made undrer tthis stion may give suoh direc-
,tiorts as appear to be noessary with respsdt tothe custody of
the offender or for htis release on bail or bond unruill he oan be
brought before'the dhild:ren's count and stratl,l cause to be trans-
mitted to ttre clerk of the children's cour,t a oettifioalte sdtting
out the natu're o'f tthe offene and stating the stage reached in
the case, and ,tfiat'dhe oase has boen rennirtbsd for ttre purpose
of boing dea.l,t rilirth under this'section.

16. Every oouf,t in deal,rng with a chitld who is brought
bsfore i,t dtrall harre regard to ftiis wolfure and shall, in a pnoper
case, take ste,ps fon removing him f,rom undesirable surround-
ings and folsecuring that prorper proVision be rnade for his
mainltearance, educaition and traiining.

17. The words "oonviction" and "s€nten@" shall not
be usd in re'latiron t,o ohi,ldren deatt with by ohildren's
co,urts, and arry refurenoe in any wrirStern law to a person cur-
rrioted, a conviction or a senrtence sha[,l,lin ,Uhe case of children,
be construed as inolud,ing a referenoe rto a porcon fo,und guilty
of an offence, a findring of guilt or an order made upon such a
findi,ng, as the case may be.

lt. (1) No ohild shal,l be ordered to im,prisorunent nio'r to
detention in a ddtenitrion oamp.

(2) No ohlld undelthe age of ten years shall be orde,red
by a children's courit ,to be sont 8o an approved school un'less
,there is no fit person or approved voluntUary,ins0ittuti'on wifi,ing
to take sare of him, or unless for some other good r€ason the
couft considers thatt he oannot sui:tably be dealt wtith otherwise.

(3) (a) No dhild shal[ be ordered tto irnpri,sonrment ,lrnless

the court is of ,uhe opini,on $hat he carmot be suiiltably dea,lt with
in any other way permitt'ted by law, a.nd the courtt shall duly
record such opintion and the r€arson,therefor:

Providod that such order shal,l only be made upon the

Considerations
pf welfare.

Words
"@nviotion"
lnd "sentcnce"
not to bc used
of childreo.

Rcstrictions on
punishmcnts.

t21



The Chililren Bill, 1994

Mcthods of
dea,liog widh
offcndors.

ca'p. 63.

(hp. 61.

court being duly satlisfied o,f the exi$gf,e of a facil,itty for
ssporate custody of the dhild ,in the particular prison.

(b) Any order of imprtirsonrnent made ,by Vi,ntue of ,this

subsoction shall be subjeot rto oonfirmation by the High Court,
and the offender shall be remanded as an un@nvicted prisoner
in a pri,so,n pending oonfirmati,on and rnay not elest ,to corn-
rnence his term of imprtisonment fCIdthwith.

(4) A otlild ordered to imprisonment'shail, where practi-
@ble, be oonfined apant frorn, and slh,ail not be'allowed to
assooiate wilth, adult pri,soners during his,term of im,prisonment.

(5) Where a ohild tis orde,ed'to irnpiisonmonrt,,the warrant
of oommittal sh'all clearly show he is a child.

19. Notwittrstanding the provisions of any other law
and subjeot rtro thre pnrVisions of this Act, where a ohild is
tnied for an offgnce, and ,the oount is safisfied of his guilt, the
court,may deal with the case in one or m,or€ of ttre fol'lowing
ways-

(a) by di'soharging the offendor under section 35 (l) of the
Penal Oode;

(b) by d,isohargtng the offendelon his entering inlo a
reoognizance, wiuh or wtthout,surgties;

(c) by makirng a probatiion order agaimst the ofiender under
the provirsiioors of the Probatiion of Offenders Act;

(d by comrnidting the offender to the care of a fit person,
whetfrer a rel'atttive o'r not, or an approved society
or app,rtovod voluntary instituttion, will'i,ng to under-
take his care;

(e) ri,f rthe offender iis under Sixteon years of age,by ordering
him to be sent to an approved schml zuittable to his
needs'erad altainmsnts;

(fl subjoct to section 27 of. the Penal Code, by ordering
the offender in accordance with that section to under-
go corrporal punishmonit;

(g) by ordering ,the oftenderr to pay a fine, oompensation
or costs, or any or all of ftem;

(h) by ordering the paront or guardian of the ollender to
pay a fine, compenmltion or cosl[s as hereinafter
provided;
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(il by orderlimg dhe parenrt or guardiian of the offender to
girre securitty for his good behaviour -as-tereirnafter
provided;

(i) where *re offender .is of the age of foutteen years or
more but under the age of eightoon yeru$ by
ortdering hrirn to'be irnpnisorrcd;

(t) irr Uhe 'carse of a child w,ho has ai0uainod the age of
fifteen years, to deal with h,irn rin asoordane with
any Aot vltrridh provide,s fior the esbbl'ishrnent and
regulaltion of borstal institu tions;

(D in any other lawful mannsr:

PrroVided that a court co,mmitting an oftender to an
approrred snh,ool strall not order thim to undergo corporal
'punisknent as well, but a couft may orrde,r a prrobatio,ner to
umdergo oortpo,rafl ,puniir$r,ment for a,ny b,reaph of the probation
orderr made agdins't hlirn withoutt disdharging tUtre said order.

20. If it a,ppea:rs to the court on the evidence of a .l!Ti!l-.
msdical practitioner that a ohild, aldtrough flot of unsound rrcatment'

mind, rcqulrres or,may benefi't from,menttatr trealtmen't, the court
w{tre,n making a probaitlon order againslt hirn, may rcquire h,im
to undergo menEal )treatrnEm.t ait tltre hands or under tlle
direcflio,n of a medieal praddi,ti'oner f,or a peniod nort excooding
twelve mon8hs, subject to review by 'dire couft, as a co,ndition
of ,the pnrbation ortder.

21. (l) Where a ohi,ld is charged witth an offence for the
commission 'of wtrrioh a fine, mm,penrsation or costs may be
imposed, if 'r,hre cou,r,t is of the o'pin(on lthat the case would be
'best met by ttre i'naposi,tion of a fine, compensation or costs,
whether witth or u/it0hou,t any odher punishment,,the court may
i,n arry Oase orrdbr tthan the fi,ne, oompensatiOrn or sosts i,rnposed
or awarded be paid by hiis parffit or guardia,n instead cf by
the oftendsr, u,niless trhe couft i,s satlisfied trhat the pa,ren,t o,r
guard,ian can,nrott be fron-rnd orr that he has nort aonduced to the
comrnissi'orn orf tthe offence by negiectinrgto exerrroise due care
o,f the offender.

(2) Where a ohild is oharged l/iuh an offence, the court
may order his parent or guardian to give security for his good
bohaviour.

(3) An order under this seouion may be made against a
parerrlt or guardian who, having bwn,requ,ired to attemd, has

Povcr to ordcr
pareot to pay
Snc, ctc.
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tailed ,to dro so, bu,t, save as a"fiorssaid, no such o,nder Chatll be
made without giving the parent or guardian an op'pontunity
of being heard.

(4) Any sums imposed and ordered 60 be paid by a
paftmt'or guardian unde,r this sectiron, o'r on forfditure of any
sugh seourilty as af'oresaid, may be recovertd from h,im in
like manner as if trtre order hed been made on the conviction
of fitre parent or gua,rdian of ttre 'offenqe wittr whioh the
offender was oharged.

(5) A parent or guardian rnay app€al to the High Oourt
against an order made under th,is section by a zubondinate
oourit.

The National Countil ol Childrctt's Services

22. 0) There is establrished a Council to be known as the
Naj0ional Council of Ohtildren's Serv,ices whioh shall oonsict
of-

(a) the Permanent S,mrotary in the lVlinistry responsi,ble
for rna0ters relati'ng to home affairs who shatl,l be
chairman;

(b)the Permanont Secrotarry in ttre Ministry responsiblc
for maltters rdlat,ing to educatilrn;

(c) the Permanent Smretarry in rthe I\{inistrv responsible
for labour and mainpowor develropmentt;

(d) the Permanernt Secretary in the Ministry responsible
for culture and sooial services;

(e) ttre Permanent Szurotary in the Ministry responsible
for research, teCtrnical training and tecihnology;

(fl the Fermansnrt Secroary in the Mi,nistry responsible
for local goveffrmenfi

(g) the SoLioitor-General or a person deputed by the
Attorney4eneral;

(h) the Permanenrt Secretary irn the Office of rlre President;

(r) the Cornmissioner of Police; and

(i) nine per$om$ reprewntding non-goveflrmentra[ organiza-
tions eryaged in dhi:{d wslfare aotivities to be
norninatod by the Naltiomal Oouncil o'f Norn-Govern-
mental Orgznizations.

'{
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Ql llTna memberc of the Counsil nominated underr lrara-
gfaph (j) of subsec'tion (l) slhall hold office for tfuee yeans but
shall ,be eligihle for renonaination.

(3) The oonduct and rogulatiffr of the business and
atrairs of the Council shal,l be as provided for'in the First
Schedule.

23. (l) The objeot and prnpose fo,r wh,ich ttfre Council is fgnctions
esuablished is to exersise generai superrrrisiiron and control orrcr of tte

,the planning, finanoing and oo-ordi,nation of child welfare 
oo.ocil'

actirrirties and ,to advise the gorrcrnmenrt on all aspoots therreof.

(2) Without prejudice to the goneralsty of subwti,on (l),
the Counoil stra{l-

(a) desi,gn and fonmulate aII govornmsnt polioies o,n the
planning, fin,anoing and oo"ordi,nation of child wel-. fare aodivitties;

(b) doterrrnine priorities in the field of ohi,ld ryelfare in
relation to,the socio+conomic potricies of ,tihe Govern-
menu

(c) plan, supervise and co-ordinate pubtric education pno-
gr{LIIr, ios on the wdlfa,re of children;

(d) partioipte ,irn nogotiatio,ns for don'or fundring of Child
welfare projeots;

(e) co.,o,rdinate and oontrol the roceript and ditsbursement
of atll funding of dhlld welfare prroiscrs;

(fl proVide tecimical anrd other support sorvices to agencies
parti,cipatting in dhild welfare prqgrammes; and

(S) presciib€ ttre mai,nting requiromenlts and qualificatiolrs
of authorized officers.

(3) The Oounsil dtral,l have power, foltho purpose of
carryi,ng out tits funotirons, to do all such acts as appeAr to it
to be requisite, adrnantageous or convenient for or i,n connec-
tion witth the carrying out of itts functions or inoidenital to ttreir
proper disoharge and may carry ourt any actiVifies h that
boha{f e,ither alone or in association with any other person or
body.
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(4) The Council may co-o'pt members or appoint @m'
mittees as it deems fit for speoialized aspoots of irts functions.

24. The Minister shall appoint a public offioer to be
Secretary of the Council.

25. The Council may, wi,th the approval of the Minister.
make regulat,i,ons for the purpose orf giving effect to the pro
visions of secfion 23.

26. The expenses of the Council shall be defrayed o,ut of
moneys pr,ovided by Parliamen't.

The Director of Children's Serviecs and
Children's Officers

27. Ol The Minister .shall, in consultaHion wi,th the
Council, appoint a Dreclor of Chtildren's Sen'ies and such
number of children's'officers as are necessa.rf for uhb zurposes
of this Act.

(2) The Direotorr shal'l perform the functioms and exejrcisc
,the powers conferred on h,im by this Aot and shal'l exerrtoise

such zupervisory and olher dulies as the Mini'st'er may frtnm
rtime to ,time direct.

(3) Ctr'irldren's officers str:aill perform the funotions and
exercise ,the powers conforrod o,n them bv this Act and shall,
in addition, perfo'rm such duties as the Director may from time
to time direct.

28. The Director and any children's officer may, after
producing, if asked to do so, some duly aurhenlicated docu-
men,t showing ,that he is s'o au0horized, enter any voluntary
institu tion, place of saferty, boarding.ou't establi'shment, holiday
h'ome or nursery or the dwolling'of any person in whose care
a child has been placed-under this Aat, and may make such
examination int'o the state and management thereof, and the
condition and treatment of any'ch,ild ,theroin, as he thtnks
necessary.

29. A pe,rson who obstructs the Direotor or children's
officer in the execu0ion of Eis duties or powors under this Act
commits an oftonce and is) liable on oonviction ,to a fine not
exceeding ten th'ousand shillings.

I
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Children's Homes, Cfiildren's Remund Homes
and Approved Schools

30. (l) Subject as hereinafter provided, the M'in'ister may
esta,blish suoh dhi{&en's retnand ,homes as he considers neoos-

Nl.
(2) The Minister shall by order establi'sh sufficient child-

ren's h'omes witthin the meani,ng of this Act so as to provide
adequate acoommod,atiron and facilities for ohildren.

(3) The managers of any instituti,on odher than a prison or
detention oamp may enter into an agroement for the use of
that insti,ttrtion or any part thereof as a ohildren's remand home
on zudh ,terms as may be agreed between them and the
Mi,nister.

31. (l) The manager of any school which is suitable for
the recept,ion, maintenance and training of ch,ildren ordered
to be sent to an approved school under tthis Act may aprply to
the Mi,ntister to approve the school for that purpose, and the
Minister may by not,ioe in the Gazztle declare the'school to be
an arpproved sihrool and issrue a cer,tificate of approval to the
manager.

(2) If tt any time the Minister is dissa'trisfied wi,th the
condition or management of an approved'sohool, ,or considers
its co,ritinuati'on as an apprtoved school unne@ssary he may
give ito the manager not less rthan six months'notie in writing
of this intention to witdtrdraw the certificatte of approval, and
upon t&re expiration of the notice the oert,ificajte of approval
shall be deemed'to have been withdrawn and dhe school shall
ceas to be an approved school:

ProVided that tt'he MIinri,ster, irrstead of wi'thdrawing the
oertifioaite of approval, may, by notice served on the manager
of tthe schnol, prohibit trhe furtther admission of penons to the
sohryol for zuch titrne as may be specified in the n0tice, or
udtil the notice is revoked.

(3) The manage,r of an approved school may, after giving
not'less .tmn six rn'on0hs' notice in writing to tltre Minlsber of
'his :intention so rto do, surrgnder the certifiiate of approv6{ of
tthe sdh'ool, and upon the expination of 'the notiice (unless the
nCItioe is previ,ously witthdrawn) the certtificate shalt be de'emed
to have been surrendered and the school shall cease to be
ap,provdd.

Establishmcnt of
childrcn's homes
and children's
rcmand homes.

Approval of
schools.
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(4) No ,person shatl be recaived into an approned school
under tthe provisions of tlds Act after notice has been given of
inrtention ,to wi,thdraw or flrrrender the ccrtificate of approrral;
but the obligatioru of the manage,r wirth rcqpect to persons
under his care at nhe date of the notioe dral,l oonrtinue uiltil the
wirhdrawal or surre.llder takes effect.

(5) The Minist'er shal,l cause any notirc of infiention to
withdraw or surrender a oerruificatte of appno\ial to be publMed
forthwith in the Garctte.

32. The Ministrsr may by notice in the Gazfllta, estab
lish approved schools for dre recqltion, mairnlqnance and train-
ing of pers'ons ordercd to be scnt to an apprloved,school under
this Act.

33. The manager of an approved'school shall be bound
to accept every ohild who is duly sent or ,tnansferred to the
school or otherwise committe,d to his care, unless-

(a) the school is a schml for porsrons of a differsrff rel.rgion
o,r of a dlifferont sex frorn ,tlhart of the chlild wtlorn
it is pro,posed to send or transfer r0here; or

(b) the managor of tihe soh:o,ol satisfies the Minrister ttrat it
is undesi,rable ,frrat any mro,re ohildren ,strould be
admitted tro the sdhool or'otherwirse,commiitted to his
care.

Y. The Direoto,r shall be re.sponsible for the supervision
of all approved'schools anrd ohildren's rcmand homes and ior
this pur,pose sthall perriodica,lly visit ,them or cause them tro be
visitted.

35. The manager of an approved school may, wi.th the
consent of the Direotor grant leave of absence to any ohild
detained in an appnrved school for ,zuoh period and on such
conditions as he deems fit and may at any time termtnate such
'leave and direst the chi,ld'to return to the school.

36. At any rtime during the period of a child's dctention
in an approved sch,o,ol, the Drectror Gtay by licence in wniting
permit h,i,m tuo liive with ,hlis parent or rirlth a,ny fit ,person who
is wll,l,ing,0o ,receive arnd rtake ctr,a,rge,of hi:m, and may at any
time tby ud.Ui'rg urnder his halrd rcvoke sudtr licence ar:rrd direct
the ctlild tto wtlorn it uras grallted rto,rohrrn to rthe shool.

Rcleasc on
liccncc.
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37. (l) The DireoBor may in his discretion, if satisfied
that a child who has been otrdered to be committed to an
approved schrool should not remain subject to the ordef,, may,
by further order in writing, revoke the committal order.

(2) A ohildren's court may at any time, of its orvn mo,tion
or on the ap,plticatiton of any person, revoke an order oommit-
ting a c,hild to am appnoved school, but before doing so it
shall call for all"the relative reoords of the oourt which made
the srder, and all 'relati\,,o rooords of any court which may
previously have considered an application under ,this seotion.

(3) Notwithsta,nding anylh,ing in this Aot, an order corn-
mitti,ng a ohild to an arpproved sohool shall not remain in force
beyond the date on Wlrlich the ohild attains the age of twenty
yearrs, nor shall any zuch order remain in force fo|longer
than three years dt a time except by order of the court.

(4) On an applicati,on for an order under subsection (2)

or subsec0ion (3) of th,is secti'on, 'the manager of ,the approved
school where the ohild shall cause tthe ohild to be brought
before the 'cnoutt, unless the court otherwise 'orders.

38. (1) The Dirootor may at any time order a ch,ild to be
transferred from one approved schoolto another, but so that
the peri'od of his detenttion Strall not be increased thereby.

(2) A chti,ld comniitted to an approved ,soho,ol shal'I, a.fter
frie expilratio'n 'df ttlhe perirod o,f his detention, be u,nder the
suporvisiorn of sruch persoin as the Di,recttor shtalll appo,int, fo,r a
period of two years or untti'l he attains the age of twenty-one
years, whiohever shall be the shorter pe,riod.

39. (l) Wherethe Director ,is of the opinion that a child
comm,ittted rto an appfl)ved sohool is a persistent absconder,
o,r ,is exercising a bad influense o,n t{he other inmates of the
school, he may apply to the chi,ldren's court having jurisdiotion
in the plaae where the sohorol is sittuate-

(a) li'n 'the case of a ctlirld urndor trlre age o,f sixteen yea,rs

to thave ttre pori'od of comrnirttal increased by a poriod
not exceed[ng six rnsnt]rs; or

(b) irr frre cas€ of clhildren over the age of fift€en years, to
have the child ssnn rto a boos'tal ,hSuiltrutio,n.

(2) Where the Director is of .tlp opinion that a child
over the age df fourteen years comml0ted so an approved
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school is of so depravod and unruly a chafiroter that he cannot
benefit from approved school training, he may apply to \e
childron's court 'having jurisdictiolr in rthe place whore the
sohool is Situate to vary the whole o,r par't of ,the unexpir€d
por[i'o{n of the chM's term lto one of imprtisonmont.

40. (l) In the case of serious illness, of a child detained
in a childrens remand home or.an approved school, the
manager, on the advice of a medical ollicer or medlcal prac'
tirtioner, may make an order for his removai to a hospital.

(2) Whenever the medical officor in charge of a hospital
considers thet the health of a child removed to a hospirtal
under the provisions of this section no longor requires treat'
ment thorein, he sl'all notify the manager of the approved
school from whence he was nemoved to hospital, who shall
thereupon cause such child to be brought back to the school
if he is still liable to be detained therein.

(3) Every reasonable precaution shall be taken by the
medical officer in charge of the hospital to prevent 'the escape
of any child who is confined therein uildL'r this section:

Provided that nothing shall be done under the airthority
of this section which in the opi,nion of the medical oflicer in
charge of the hospital is likely to be prejudicial to the health
of the child confined.

41. The order committing a child to custoily in a
chitldren's ,remand home or ordcring fritrn to be sont ,tJo an
approved school shall be suffiCient authority for his confinement
in that place in accordance wirth the tenor thereof, or in a
hospital under section 40 of this Acl, and a child while
so detai,ned and wh,i'le being oonveyed'to'o,r frorn a chi,ldrren's
remand home or an approved school, or to or from a hospital,
as the case may be, shall be deemed to be in larvful custody.

Appointed Incal Authoritiet

42. (l') The Director may from time to tinre, u,ith the
agreement or at the request of a municipl or county council,
or group of such co,unci,ls, by order lappoint such counsil or
group of councils, to be an appointed local authority for the
purposes of this Act, and a counsil or group of councils so
appointed shall, subject to the provisiorrs of section 43 of this

130



The Children Bill, 1994

Act, perform the duties irnposed and have the powers con'
ferred upon appolnted local authorities under 'this Aot.

(2) A local authority eithe,r by itself or jointly wi,th other
local authorities may make welfare schemes for children
embracing any or all of the iterrrs set out in the Seconcl Schodule
to this Act and the Direotor rnay by order appoint such local
authority or joint local authorities to lre an appointed local
authority for the zurpose and to the e;<tent set out in such
schemes.

(3) No otrrer provisio,n orf rthis Act shall o'perate to impose
any duties or confer any powers, other than those imposed
or conferred by seotion 4$ ef tt'his Aot, uucln any local authori'ty
which is no,t fo,r the time being an appointed local authority.

43. (l) Where any powers or duties arc by this Act
conferred or imposed on an appointed l,:oal authorit-y as such,
those powers and du'ties shall, in the case of a child who has
his home-

(a) within a municiprality or township, be powers and
duties of the municiEal oouncil o,r the Distriot Com-
missioner as local authority of the township, as the
case may be;

(Df in a county outside a municipalit:v or torvnship, be
( powers and duties of the county council.

(2) Where, for any district, ,there is for the time beirrg no
appointed loca'l au'thority having juriscliction therein, the
Ministey may, with the conrcurrence of the Treasury, by order
appoi,nrf ,the District Commissioner of rhe district to have the
functions of an appointed local authority under this Part, and
have ttre powers imposed and conferred upon appointe'd local
authorities by this Act in r€speot of all children having
thdir homes within the distriot.

44. 0\ A coun:ty councii which is an appointed local
authority may with ,the concurrence of the counoil of any
counlty division wi,lhin the county. delegate to such council,
with or wi,thout retniCttions or csnditions, anv of its functions
as an a,ppdinted local authority.

(2) Whe,re functions are delegated to the council of a
county division underr this sestion, such oouncil, in the dis-
charge of fiose funstiryns, shall aot as agent for the countv
council.
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45, An appoinbd local autlrcnitty may, with rttre appnoval
of the Director, delogate Lirts ,powerrs and duties relating to
investigations under seption 53 (11) of this Apt to an apprcved
sodiety 0r an approved officer.

46. Any local authorirty, whsther an appointed local
auth'<rrity or not, and any Disfrict C-iomrnissioner, may incur
expendi'ture'in or about tthe temporary care of any child in
need of care inoludfurg his mainterumce rin a plaoof safoty or
in the rdturn of any such child to'his parent or guardian or the
arroa of the appointed local authofity, if any, notwittlsta,nding
rhat in the case of an appointed local authorily such child has
not beon committed to its oare under the provisions of this
Act.

Approved Societies and Voluntca'y Institutions

47. (l\ The managing committee or governing body of
any society of persons working folthe care, protection or
control of childre,n'or of any voluntary institut',ion, may apply
to the DirecLor for ,the socioty or volun,tary institution to be
arp,proved forr ltrhat p,urposo, and the Di,recto,r, after rnaki,ng such
inquiries as he thinks fit, may approve the society or voluntary
instirtution for that purp,ose and issue a cetti{icaite of approval
accordingly.

(D lt at any time the Director considers that the oon-
tinuance of any approved society or approved voluntary
institution as an approved society or approved voluntary
institu,tion is unnecessary or undesirable, he may give to the
managing committee or governing bod.,, of the society or
voluntary inst,iturti'on n,ot less than three months' no'tice in
writing of his intention to withdraw the cerlificate of approval,
and upon the expirat{on of the notice the certificate shall be
deemod t'o have been withdrawn and ,the society or volunttary
instittution shall oease to be an approved society or approved
voluntary institution.

(3) The managing committ.-e or governing body of an
approved sooiety or approved voluntary institution nray give
to lhe Direct,or not less than three months' noti@ in w-riting
of its intention to surrender the certtificate of approval, and
upon the expirarion df the notice (unless the notice is pre-
viously withdrawn) thE ertificate shall be deemed to have
been surrendered and thb society or voluntary institution shall
cease to be an approved society or approved voluntary institu-
tion.
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(4) No ohi,ld shall be commi,tted or received inrto the care
of an apprwed sodiety or approrred voluntary instritution undor
trhis Act after notirce has ,been given of intention ,to wi,thdraw
or surr.ender the oeftificate of approval, but the obligations of
the a;pproved sooidty or approved voluntuy institution with
respect to ohildren undsli'ts care at the date of fte notice shall
continue until the soci€ty or voluntary institution ceases to bc
an approvOd sooidty or approved voluntary instrirtution.

($ The Dreotor shall, within one month after the date
,thoreof, cause evory granrt o,f a oemifioa:te of approval and
every notice of intentisn rto withdraw or surrender a certilicate
of approval to be publidhed inthe Gazertte.

48. (1) An approved sooiety or approvod votruntary insti-
tution may wit0h fthe apprOval of the Di,reobor, by notice in 'the
Gazctte, appoint one or more offioerrs to be apgnoved olfi@rs,
to fun0helUtrose pur,poses of 'the,sooidty or vCIlunltary insti,tuttion
which relate to the car',c, protection and control of children;

Provided that nto approv€d officer shall enter upon the
exercise of his funstiorns as sush in,the area of any appoinrted
local auttro,rtilty #i,thout the concurrence of such authority.

(2) The appointment of an approved offiwr may be
revokod by the approved sooiety or voluntary institution or by
the Directnr and any sush revoqution shall be publisfred in the
Gazette.

(3) Approvod officers shall have such powers as the
Direotor rnay prescrtibe.

Children in Need ol Protection or Discipline

49. A ohild,ren's oourtt shal'l trave jurisdiction to make
a.,n urder or give a judtgme,nt u'niJeldhiis Fert ,notwiilthstand,ing

rthat any aCt, mat(er, ,th,ing or circumstanCe glving rise to suoh
order or judgment did not o@ur or arise within the area of
jurisdiction of the couit.

50. For the purpose of this Act-
(a) any person who is the parentt cr guardian of a child

or who is legaltly ,lialble ito ,rnetrlarin hirm shall be
prosumed rto have the custody rft,hiim, subjoct to any
prrovisibn rnade under section 30 df the Maitt'imooiail
Causes Act or under any ortrrerr Vritten law;
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(b) any person to whose chptrge a child is committed by any
person who has tthe custody of txfun'shalll be presumecl

to have charge of him;

(c) any other person having actual possession or ctrrtrol
of a ctrirld shall be presumed to have sare od ttim; agd

@) any persffr employirng a chifid who is not resident with
his parent or guardliarn shall be deemed to have care
of that ahild.

51. Folthe purposes of ,this Act a ctrilcl is in need sf
protoction or discipline-

(a) who has n,o parent or guardian, or lus been deserted
by his parent or guardlian, or_[s destitute or a vagrant;
or ,'

(b) v/tlo aannot be control'led by his parsnt 'orr guardian; o'r

(c) whose parent or guardian d@s not, ,or ds unable or
unfit to exercise propor care and guardianship; or

(d) who i.s fatrling into bad assooiations 'orr is exposed to
moral or physical danger; or

(e) who is being kept 1n any promisos which, im the opirnion
of a med,ipal officer, are overorowded, insan'itary or
dangerous; or

(fl who is prevented from receiving eduration, or is a
habitual truant; or

(g)who frequents any public bar or gambling house, or
who is found buying or recoiving or,in possessiort-of
any drug which is deemed to be dangerorrs or habit
forming;'or

(h) who is found begginu o,r receivi,ng alms or inducing
Ithe giving of alms, w'hether or not there is any pre-
tence of singing, playirng o,r performing; or

(i) if any of the offences merlti'oned in 'the'third Schedule
to this Act has been committed against him, or if he
is a member o,f the same housdhold as a child against
w'hom any such offen,ce has been committed, o,r is a
member of the same househo,ld as a person who has
been convioted of such an offence against a child.
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52. (l) If any p€rson whro has tltre custody, charge or
care of any dhifid-

(a) w,trlfulfly assarutts, itll-treats, neglects, abandoms tr
exposs hirn, or causes'or,pormiits'him 'to be assaulted,
ill.{tr€al0ed, npgleotod, abandoned or exposed, in any
mannsrlikely to cause him unneoessary suffering or
injury'to healuh (including injury to or loss of sight,
hearing, ltimb or organ of ,the body, and any menrtal
den:angement); or

(b) by any act o o,nlission, knowfu:gly u w1iflfully caus€s
ttrat dtrild tto beoqne, or conitribuitss to his beaoming,
in need of ,pnotection'or dircipl,ine,

he comrnits an oftence and is liable on conviction to a fine not
exceodling fifty frrtmsard shil,lings or to imfilsonment for a
t€fln not exceeding four years or to both:

Provided utmt the @uit, at,any time ,in tttre cotrrse of
prooeedlings for an oftene under ttris su,bpotion, may direct
that ,ttre pe,rson otrar$ shall be oharged witth and tried for
an oftence under ttre Penafl Code, if the oourt is of the opinion
that rttre acts 'or onriissions of ttre person oturged are of a
sErious or aggrarated nature.

(2) For the purposes of this sec0ion, a peruon having
custody, oharge or @rre of a ohiid 'strall be deemed to have
neglected'hirn in a manner likely tto cause injury to his health
if he has fai'led tto provtide adequate food, clothing, medical aid
or lodging fo,r him.

(3) (a) Any porson charged under ldhis sectiffi may be
chrarged before thte same Ctiifldren's oourt as tilrat befme ulhioh
the chitd is bnrugtt as bing in need of protootion m disoiplfure,
amd at the,samp tfune.

(b) Both irssnrresdhnll be tried sirnultaneously ard'the same
court shaltl snteflrce ldhe person charged, if convipted, and
make an orden undsr,spotion 55 of ttihis Act if the chitd is found
to be in need of protection or dircIpline.

(4) A person may be convisted of an offence under this
srcqion n0twlthstahdtng that-

(a) actual ,suffering m inju,ry tto hoatrth, or the likel'i'hood
of adruafl suffordurg or injury lto hea.llttt, of the ohild
was obviated by the astion of anodher pcrson; or

(b) the ctli'ld iirl question has did.
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(5) If it is prorred ttrat a person oonviobd of an offence
under this reotiqr was dircctly or indir€c,tly,inftercsted in any
prcpedty or trrm of money aacruing or pay'ablE in the eve|lt
of the dealttr of ffiie ohild, and'had knowledge dhrat nhat property
or sum of money was a.ccruing or booming rPayable thenr he
shall be liable to a fine not ex€eding fifty thcousand shill,ings
or to ,imfrisonrnent for a rtorm not exceeding five years or to
bottr.

(6) For the ptrrposes of subseotion (5) of tllis seotion,
a person shBU be dsemed to be di,rrctly ror,indireotly rinrtertsted

in any,pnoporty tr sum of money if 'he'has any strare in or any
benrcfit frqn that property or 'ttre payment of that (noney,
al0rcugh the murey or property ,is no'legally payable to him.

(7) Notihing in th'is'sctisn shal,l affect-
(a)rany rfigfut oonfenred on any'pemon by a writutenr law to

adtnirtistellawf,u,l pumilstrrrgrt qr a drild; or
(b),th,e fiight of any perent or odher percqr,havfurg the law-

ful omE'c{ m cfrrarge of a cttild lto adnrlnlister reruDn-
able,pmtidhrnent o'n him.

53. (l) Any porson who,has neasomaible caus,to bel,ieve
ttut a dhild is ,in neod of priotestion or diisdi,pline may r€port
the maiH to the ncar€,st au&torized ofroer.

(2) Any autrortired officer having reasonable grounds for
b€ilievirry tthat a ctli'ld is in need of ,p,rOteOdion o,r disoirpline may
apprtturd him wtiffiolt warrant and fun srdtr cap shall wirttrcut
dctlay lbring him 'befo,re a ch,itldren's sount; and a ohildren's
offis shatll bning bedore a soult any cfuild who appears to him
to be rin need of protrcction or dlisoiplime unless pdings
ars ahotrt tto be talrcn by some Other person.

(3) Any aurthortiad ofroer may take to a place of safety
any dhild nho is abort to be b,roughtt'before a court as being
ln nesd of pruEction or discipline, ard a ohild so talcen to a
plm of safdty, or who has talcsn refugo in a place of safety,
may be detained there unttil he can be brought before a court.

(4) If it appears to an auttronized officer exeroising powers
under ttris seotion that a child is in nesd of medical care, he
shall fo,rtthwirth ,take him rto a medical offier or a gazrlbted
hoesi,tal, ard suctr medical officer w gazll,ted hospi'tal shall
pfov'ido the app,rOpria,E'frealtment, care and neffiry hospi'tal
awmmodation for'the child.
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(5) Any expEnses,inoured ln oonneotio,n with the medical
tr€altrnedt ur trtospital a,soommodattion of a child under sub
seotisn (4) shall be defra),ed out of pubtric funds.

(6) Where an applioat'ilcn is to be made to a courrt for an
order u,nder stigr 55 of this Aot and rthe child is nst in a
plare of Mfety, the oount may tisstre a summ'ons requiiing hlim
to'be brtougtt beforc flre oo,urt, and ,theretrpon ttre provisions
of snrbsction (3) of that wtion shall apply fo'r enabling 'the

oour,t ,to make an,internirn orde,r for tshe ltomporary cuslody of
the chirld in a plaoe of safety or for his temporary conunittal
,to the care of a flt person.

(7) Where under this seotion a Ohild is ,taken or orderEd
to be rg'ake,n to a,place of ,safety, the person who so takes him
shall forshuiiffir notrify .the parontt or guardian of the ohi,ld who
rnay apply to fte Direouor for ttlhe roleap of the child from a
place of ,mfuty intlo his oare:

Prov,idBd t&alt rif ttihe Di.reotor refuses an applicatrion under
this subsotioar, he Chafll nrolify the paront or guardian, in
wnitfurg of the dmision and tdhe r€asons tthemcfor and 'the par€nrt
or guairdian rnay apply to the oou,rt for rdhe d,isotrarge of tihe
dhild from tlrc plae of safoty oonoerned in'!o his care.

(8) In any c,zls wtpre the parent or guandian of a shild
cannot be found after all reasonable diiligene has bwn
exeroisod to find him, the ch,iM shaf,l be kept in ttlhe place of
safcty in wtlic*r he,is held undEr ttr,is soo8ion and the provisio,ns
of seolion 55 as to parental responibility for frre ctrild shall
thereon apply.

(9) Where under the providions of this seotio'n a chi,ld is
mke,n to or ordered to be taken 8o a place'of safoty, ttre person
who so ,takes him, CIr as the case may be, the percon bninging
hirn before'the cou.rt, Sha{l fioruhdi,th setrd a noti@ to the oourt
specifying the grounds o,n urhiah the child is to be brought
before 'the oourt, and shall se,rd prdr,ticulars to his pa.renrt or
guardian warning hrim tro acte,nd at,!he court bofiorre whioh the
shild wi.ll appear.

(10) Whe,re any application is to be made to a court for
an order under sction 55 of ttris Aot,'the persoll furtend'ing to
make tthe applicatio,n strall forth#ith notify the appointed local
authorirty, if a.ny, of ,tfie name and address of the ctrild and
the day and hqrr #trcrn, and the natture of thp grounds oar

wtlich, he is tro be brought bofone the court.
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(l l) A tlooail auithroritty having received a nosioe under sub-
seotisn (5) of this'sestion shall makc suoh investig:ltions and
render available to tthe court .such information as to the home,
circumsta,naes, age, health, character and gearenal antteadonts
of ttre oh,ild as may ,be necessary to assist ,the count.

(12) When it appears to an appointod local auttrority or
apprroved society that a child in its area is in need of protec-
tisn or discipline arrd that its intervention is necesmry, the
local arutho,rtity or approved society rnay reoeive him tnto its
care and need not bni,rrg him before a court:

Provided that-
(a) a monuhly rerport is rendered to the Director of all

children received and held;
(b) all cases are investigated hy tttre local eu,thoiity or

approved sooioty;
(c) the [oca[ au*rcrtilty or approvod ,srooiety shatrl noit retain

tttre ctrild in its cane irf his prent or guardian seeks to
assume the care of dhe chilld;

(d) the local audhority or approved sooioty stratrl, when it
appears to be in uhe dnterests 'of the welfare of lhe
chiild, ondrsa\,1our to secure rthat ,t'he care'of the ohild
,is arssurned by a parent or guardiian, or by some
rela.tive or rfdiond who dtroutld, if possible, be of the
same roligion, rape, tribe or clan as the ohild.

(3) A loca,l atr[trsrilry or approved socioty wtiliph receives
a ohild imto its oare under the proVirsions sf ,tllis section shall
be entiruled to r@over dhe cost of rnaimtenance of such chi'ld
from hris parent or guardian.

54. When a child has been taken to a place of safety
under section 53, the authorized officer .shatrl have parental
responsibil'ity for the child during the period he is held therein.

55. (l) If a court is satisfied that any child or in the case
of paragraph (dl of this subsection any ohirld .brought before
it is in need of proteotion or driscipl,itne the court may-

(a) order him to be retu,rned to his parent or guardian; or

(b) order his parent or guardian to ex@u'te a bond with
or without sureties t,o exercise proper care and
guardianship; or

I

i

1
I

I

1

Parental
responsibilhy
in placcr
of safcty,

Powers of coun
,in rcspect of
children in need
of protection
or diisciplinc.

138



Tlp Chililren Bill, 1994

i

I

f-
i
I

I

;

(c) cornrnitt him to 'trhe care of a fit person, whether a
felafihre of dhe dtrild m not, or an arpprwed society,
wifiring to underuake his care; or

(d comrnitt him to ,the care of trhe ap,pohted lscal
authodrty, tt arry, whe,re tuhere does not appear to the
oourt to be any fi,t porson, approled socie,ty or
approved vdlunta,ry'instittution wirll'i,ng,8o Lr,ndertake
hris ca.rp; or

(e) wittrrout makimg any orttror ord€tr, or in addi'tion to
malcimg an orrder undrr 'paragfaph 

(c), (b) or (c) of
this 'zutbsodtibn, make an order plachg frrim forr a
spocified penid, not exceeding rtluee years, under
the superviSio,n of an approvod olficen, a child,ren's
officer, qr some o&er person appdhtrd for the pur-
pose blthe @urt; or

(f) wtrcre ,it ris rsatisfied dtrat it is rin his bgst timterest, comrnit
firi'rn rfs an approved school ouiltable to his needs and
attalinments.

121 '@) The oou,rt may frorn t0ime to tirne of its orvn
modiur sr on the appltiSrtiron of any persfri, review, vary or
revoke a,ny order rnade urnder ttriis smtion.

,(D) The oou"rt rnay order ttrn:t a dhi,ld rsrna,in in the custdy
gf an appdinted fltocall autdhoni;ty, an ap,proved sooiety or fit
frgson untifl tfre age of eigtrteon yeixrs <rr suc,h lesser age as thc
oou.rt may decide.

(3) (a) If a oourrt befo,re whish any dhiild is brougbt is
una:ble to dedide wltreuher any order, or wh,at o,rdsr, ought to
be made in reqpect sf hirn, i,t may make suoh irrtcrim order as
it thimks filt for his detenrttiron or sofltinnred dgte,rxuio,rf in a place
of sa$oty not bding a poliw scation, or fqr his wmrnittral to the
care of a fitt porson, wthether a relarirrc or ndt, rvho is willing
to turderttake the care of h,irn.

b An inter,im order under this *Unkii'f, .r,"n not
rerdin in force for more than ttwemty4ight days; bllt if at the
expiratlion of fta[ ,psriod tttrc oourt deoms irt expodieaot so to
do,,irt rnay oonrtrinue'to make furttrerr irtenim o,rders.

56. (l) Where a dhrild is brought be,fore a oourt as boing
i,n neod of pnoteolion or disci,plina ttre oount shall arllolv his
paml,t or guardlian to be heard on any ap'plicattion made in
relation to the child.

Forcnl 6r
gualdied, rny
bc hcard ,in

rrny rpplicrfiion.
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(2) Where the parerlt or guaxdian cannot be found or
caxlrlot in thp opinion of dhe cour,t rcasonably be required to
atbond, the oou,rrt may allorv any relatlve or sttre,r responsible
pcrson 0o take rthe place of ,the parent or guardian for the
purposros of this secoion.

57. (1) Where a ohi'ld is, by an order of the cour,t made
under this Aot, removed from the care of any person, and tthat
person is entitled under any trust to recdive any sum of money
in respect of his maintenane, ,the children's court may order
ttre whole or any part of the sums so payable under the
trust to be raid to the person, aprproved soeiety or appointed
local au'thori,ty to whose oare the chitld is comm'il0tred, to be
applfled f'or his benefi,t i,n such manner as the court, having
regard to the terms of the trust, may direct.

(2) A person who defaults in complying with an order
of the court made under this seotion shall be punished in thc
prescribed manner, or if no punistrment is prescribod may in
the discretion of the court be ordered to pay a sum not
exceeding five hundred shi'llings for every day during which
he is in default or to be imprisoned or dealt with under sectio,n
72 $l otf this Aot unrti'l ,he has ,remedii,ed hirs defa,u,ltt.

(3) An appeal shall lie to the High Court from an order
made undsr this section.

58. Whenever a ohild is brought before a court as being
iar ngeC c,f prcrtection or discipl'ine and the court dotermines
that he has his t[ts,6s 6'1', as the case ,may be h,as been found
tVi,thi'n lhe area of iunisdict'ion of a particular local authrority,
zuah determ,inat,i,on shall, fo,r tlhe purposas of 'this Act, be
final'and concluSive:

Provided that a court may, wherever it thinks colrvenient
so to do, remit any such case to another court to be dealt
with by thq(,-eiitrrt,, without prejudice, however, to ,the prG
visions of sectic[i 43 of this Ac,t.

59. (l) If it appears to a magistrate <ln information laid
by at least two persons who, in the opinitrrr of the magistra,te,
are acting in the interests of a child that there is reasonable
cause to suspect-

(a) that one of the offences specified in the Third Schedule
to this Act has been or is being or i,s about to be
committod against the child: or

\

I
I

I
I

Application of
trusts for
maintenance
of cir,ildren.

Dctcrminsion
of court es
to chiM's home,
c(c., to bc final.

Warnnts for
scarch for
cfiiHrcn.

140



I

I

The Chililren Bill, 1994

(b) that he is in neod of prot@tion o,r discipline,

the magistrare may issue a waflant authorizing any polioo
offictr of or a.bove the ramk of .{^gsistaut tupector and named
theroin to seamtr for the drild, and, lf it appears tro such poltcc
ofroer that any offeire as aforcsaid has been or is being or
is ahout to be commirttod agatinst the child or tha,t he is in
neod of protectlon or disoipline, tro takc him to and dotah
htm in a plaoc of sa,ftfy unti,l he can be b,rought before a oourt.

(2) Any police offiom of or above (hc rank of Assistant
Inspector authorizcd by uarrant under this section to search
for any cfii,ld may entter (if need be hy foroe) any housc,
bu,ilding or oth€r plae spooified ,in the rvaflant, and subject
as aforesaid may ncmove him therefionr.

(3) A police offier cxccuting a wanant unden this section
strall take with him any pemon ,lay,ing or joi'ning in rthe layrng
of the i.nformation who desires rto aocomgany him, unlcs the
magistrate issulng the wanrant othe,nrisg dirpots: and ooy
a'lso, if such magistfat€ so dirccts, be accompan'ied by a
modical praotitioner.

(4) It shall not be necessarry in any i,nformation tr wanant
under this sootion to namc the cftild.

(5) A magistra,tc issui,ng a warrant under this scction may
by the sa,me waffanrt cause any person accusod of an oterre
against the drild to be approhenrdsd a,nd brough,t bcfore a courq
and proceedings to be ttaken against him srccording to law.

(6) A refusal to allorv the Direotor or childron's officcr
or an arpproved offioer !o erxEf, any place or dwelling in thc
exe,roise of his powers unde,r this Act shall for the purposcs
of subseotion (l) of &ris scction be deemed tc be a reircnablo
cause rto suspect tha,t a child therdin is in need of protection or
d.iscipline.

(1 The provisions of this setion shall lrc in addi,tion to,
and not in derog'ation of, those of the Crrminal Procedure
C;ode [n relaltion to entry of prrenrises and arrest of persons. op. 7i.

60. A police offioer may arneet without warant srry A,trtrt wittrou
person who he has reason to believe has committed any w.tnnl.

ofience undsr rhis Pa,rt or any othsr offenoe involving bodily
injury to a child, if the police officer has reasonablc ground
for believing that the person will absoond or if he does not
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know and ls unable immediarcly ,to ascertain the person's
name and addrcs.

Committals to Fit Persons urul to
Approved Schools

61. (l) A children's mrurtt making an order committing
a ctild to the care of a firt person or approved soclety shall,
if practicarble, select a pcrson or society of the sanre rcligion
as the person cpmmitted.

(21 Every such o,rder ,strall be fur writing, shall oontain a
declaration as to thE age and ,religiorn of the child commi,tted
and may be made in his albnence; and the consent of the fit
person or approved society tto undorhke such care shall be
pnoved in such manner as the court may think sufficient to
bind that person or socioty.

(3) The court maHng an, order committing a child to
tftre care of a fit psr{}on, appnwed soCiefy or appointed local
au,0hority Srall cause to be detirrored thercEo a record, in the
prescribed form, of strdh information rogarding ,the pormn
oommitted as tlre oourtt thinks is necessary.

(4) Every nrctr ordor *nll be made so as to commit the
oh,ild to snrch cane unrti,l he athtins the age of eighteen years
or for src*r shortsr perid as &re court ttrinks fit.

($ The lretrson, society or au.thortity to whose cz;te a
child under eightoen years of age is rxrmmitted urrder this
Act shall, wh'itre the order is tn force, 'have ,tftre same rights
and powors a,nd be subjeot to tthe ,same liabil'ities in r€spcct
of his matntenance as if he or it werre the garentt, and the
ohild so oommi,med Chall oontinrue in his or its care nntwith-
Sfanding any clairn by a pa.roru or any other pe'rson:

Provided that zudh powers,Snll nrot include power to give
oonsent ,to the marriage, or to deal with the property, of the
ohild co,mmitted.

(6) An order oornmitning a ohild to the care of a fit
perso{l, approved 'society or appointed local aut}rmirty may, on
the application of ttre parentt or any uther person, be varied or
re\Dked by the court having jurisdiotion within the district
within which the person committed is residing.
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0\ fi, on applicaltion made by uhe parent or guardian
or arny n€ar fdlative of a 'person oornrnittted by a,ny such ordet
as afo,resaid, any oouflt 'havimg powe,r !o vary or revoke frtp
orde,r is satisfied thalt the ohild is not being bronght up in his
own religion, i0he oouflt may, unless a sartisfactory underakhg
is giren by she fit person, coiiety or auruhrlrrrilty to whose care
he has besn oornmitted, ei'tltrer revoke ,thp order or raary it in
sudh rnarmer as tfire oouflt ttrritnks wlilt be$ ssoune ttrat he is
trhenceifontrr brought urp in dhat religion.

(8) If, on applicat'iun made by a fit porson, sooiety or
aultihorrilty tto wttrow care a ohild has been oomnaitted, frte oount
irs of the opinion that it is desirable in his interests to do so, it
may order that he be senlt rto an approvsd sdhool.

(9) The Mintister may, in any €rs where he considors
rtllalt ilt wCIuld be fo,r ,tlhe benefi,t of a dtuiM aujthorize the fit
person, sooiety or atr,thonity 'to urh'ose care'he 'has been oom-
millted,3o arrange fon hlis emigration but rthe Minisbsr shall not
auttrofize sucft ar,rangernenrts unless the dtlild and his parear,ts

o,r guardian @nsent:

Prov'ided thajt where the parronts or guardian cannot after
reasonable inquiry be found it shaltr not be necessary to secure
their or his consent to sudtr a'rranrgernent.

62. Where an order of oomm,i,ttal ;t'o an apptoved school
has been rnade by a ooudt agai,nst a child on a finding of gui:lty
of an ofte,noe, 'the oommilt'tal order sha{[ spedify ,the grounds
of cornm.iutal, oonthain a declaration as ,to the age and religion
of ttlhe oftemder, and spodify ,the sohoorl to which he is first to
be sent aind',the ,psrson or au,tthority v/tlich ris to oonvey him
to the school.

63. The ooult mak,ing an order of oommitttal ,to an
approved sclhool Shall .send it, together with a record in the
presarlibed form of 'zudh informati,on regardirng ,the shild com-
mitted as the count thi'nks ne@ssary, to the manager of the
sdhool.

@. Where a person auitho,rized ,8o esoort a child to an
approved 'school is unable ,to find or obtain possession of
hirn, the court may, if satisfied by information on oath that
some prson narned in the information can produce the Ctrild

Coatcots of
comrndttatl
orda.

Traosmission
of ordor.

lroduc!io,n
of child.
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Harbounh3
or conccrlhg
drf,d.

[sue a summons requirting ttre person so narned to atEnd at
the couflt sn a csrtai,n day and produce'!he ohild and if the
perso{r So surnmon€d fails wirttrourt reasonable€ause to athnd,
in addittion 'to any other liabilrty to w{ttjidh he may be
subjwt trnder the provisions of any law inchrding ttlis Aot,
he emrntis an offence and is'ltiable on cont'rstion to a fine nCIt

exoeding ten thousand fiilllings or to inrprisonment for a
ttgrrn nrot exceedring one year or rtro bo&t.

65. Where a child lias bpen oommiued to an apprwed
sohool, any person who harbours or oon@ls ffrn aiter ,the

time fixsd for him to entor the apprrovod school commiB atr
offe,nae and is liable on conviodion to i,mprisonrnenlt for a tgrm
not exceEding one year or,to a fine not exoecding ten thousand
shillings or to both.

Escapes

66. A chfld who runs away from a fit,person, approved
sociery or appointed looal au,thori,ty to whose care he has becn
e'nlrusted und,sr th,is Act, or from any ,person or institution
with whom he has been placod by an approved socioty or
appointefl local autholity under any regulations made under
this Act, may be appreltrended without warrant and brought
back to that person, sodiety, a,uth,ority or institut,ion if hE or
irt is willing to roceirae hirn, or may be brought before a ch'i{d-
.rrn's court having jurisdliction in thc place where he was
residi,ng'irnmediately beforc he ran away, and that count may-

(a) ,i,n the ciise of a dhi,ld committecl under tdhtis Act-
(il oommi,t trrim to the sare of some dther fit ponsoll

or aP'Ptorrod soCietY; or

(ii) orderr ,hi[n to be sont to an approved school; or
(iiti) ,make any order witrich a court may make under

section 39 of this Act:

(D) in the ca,se of a shiitld cormmirted undor section 53 sf
trtus Aot-

(i) whene he was cornmittecl to ldhe carre of &n

appointed local authori'ty, order that he be
rEturned to such qlrc; or

(lD make any order whictr a @urt can make under
,ssstro,n 55 of 0ris Aot; or

(iiil) ordcr him to be ssnt to an apprroved s&ool.

Escepcl
fronr fit
pcrson3,
ctc.
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Cl. Wheureve,r a ohild runs auray from any person or
indtittr,tlon wift wtrom o,r #ifir whidtr he has been plamd by
an ap,prrorred sodety or appoirlted larcal atr,thronitty as aforesaid,
it dhall be ttre d,uty of tthe pcreta.ry, clerk or dthe'r approrp,r,iate
offier sf such socidty o,r authrority, wi'thin forty-eight ttours
of sroh ooc.tr,rEnoe oonring 'to h,is knorvledge, 'to notify the
Di'reo0or rthoreof; and any secr€trary, clerk or orbher officer as

aforresarid wtlo oontravemes the provis'ions of rlhis subseottion

otrnrrxilts an offense atnd is liable on aomviction to a fine nst
exoeodi'ng fi ve rtthousand Chifiings.

ADgbvld
ocictcc rnd
eppohEd locrN
.ut[tiodd6 to
6c!ffi qpc.

6t. (l) Any dtrild wtho escapes from a children's remand -s5,-r*
,ho,me sr while 

-being 
aonvsyed i,t ereto oltherefnrm, may be ;H:lt'il*-

app,rehended without $rarnant and brought back to a ch'ildren's end r.prorcd

remand hOme. ---- ----o-- schook.

Q\ Any ohild wttro has been committted to an approved
sohool a.nd whe

(a) esoapes f'r,om the ap,proraod sch,oo'l or from any
tlbgpiluafl,Itlome or instriluuttion in which he is recoiving

. rnedfioal or other tigatrneflt, or wtritle beitng conveyed
to or from any such plae; or

(b) ,beirng absontt frorm htis srho,ol sn ,leave of absonce or
on llimnce, runs away fnom [he person itn whose
charge he has'been pl,aced, or fails to re,turn to the
school u'pon dhe expiration of his'leave or upon the
revocation of his lioence,

may ,be apprdtrernded witthorut warrant and shaill be brought
barck ,to the approved sahoorl ,and rnay ,be brought bsfore a
oou,rt havimig jurtiodid0ibrn w{here tltre approved ,sdhcrol irs diltuate
to 'be dcalt with underr rthe provisions of section 39 of this
Adt.

(3) Where a child is brought back to his a,pproved
odhodl ,under snrbsesdilrn (2) of thris sectiom, whethe,r cr not hc
i6lbrmght befo'rE a oonrrlt,'0he perliod of hrirs cornrnrrittal shal{ be
inoreased, wer and albove any increase ordered by the @uft,
by a perlod equal to t'he period during wlhich he was at large
and dtrould tlave,ben at the approved school.
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69. If any psrson knrovlingly-
(a) assigns or induoss a ohlild-

(i) to ,run aunay fro,m a fit psrsm, apllroved smiety
o,r appointed locall autho,rity to whose care he
has ,been oommitted, or from any perrson of
[nstitutiton Wildh dhom or witrr whiiph he has
,boen ,placed by an approved society or
appointted losa,l auithorrtity under or hy virtue of
this Aot or any 'regulatioms rnade theneunder; or

(iil to do any of the things spmified iin s€duion 68(2)
of ttris Act; or

(b) tharbrorurc ror oonceals a ohilld whro'has so run away or
lhas done any of suoh friings,as afiorrresarid; or

(c) prevonts zudtr a child f,r,om retu,rni,ng, orr induoes
sudh a shiild ntott .to retu,rn, to rthe oare of the per-
son to whligtr he hras been eormnlilbted, qr ito any place
in wtr,icfi he should be,

he commits an offenoe and is liable on oonviction to imprison-
ment for a term not exoeoding 'one year, or to a fine not
exceoding ten thousand,strilli,ngs or to both such imprisonment
and suoh fine.

70. If a ctrildren's oount is satisfied by,informatlion on @th
that ther€ are reasonable grounds for supposing tltrat a child
has run away or done any of thc things spocified in section
68(2) and tthat some 'other porson named i,n the information
can pnoduce him rthe courrt may issue zummrons requining
that'other porson to atte,nd at the oourt and prtodtrce the ohi'ld
and, if the person fajils 'bo do so wittrout reasonable excuse,
he commirts an offenoe, and in addition to any other liability
0o whioh he rnay be subject under rthis Ac,t, is lriable on oon-
vistion to a fine rdot exeeding ten thounnd sh,illings.

Miscellaneous Provisions on Prctection arul Discipline of
Children

71. (1) Whene a lrerson, wholher oharged with an
offence or not, is bro,ught befo,re any oount othe,rwise than for
the purpose of $iving eVidene, and it arppears to the oouft
,that he is under gigh'teen years ()f age, the oourt shall make
due inquiry as to the age of that person and for that p,urpose
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shall ake zush eyidence, incl,uding medical e\ddence, as it
may require, but an order or judgmelrlt of the court shall not
be 'irrailidated by any su'sequenrt ,p,r'oof ,that the age of that
person has no,t been sorredtly Stated t8o the @iurt, and the age
presumed or declarcd by ,the oou,nt 8o be the age of the per-
son so brought beforc ilt sh'a[,l, for,the purposes of this Act arnd
of all proceedinp thereundetr, be deemed to be the true age of
ttre porson.

Ql A certificate purporting to be signed by a medical
praidtitiorner as to the age of a ,persn under eigtr,teen years of
age shall be eviden*ce thereof irnd shal'l be reeivable by a
court withCIut proof of Cignature unless ,the oour,t otherwise
di,r€c'ts.

72. $l A court maki,ng an order committing a child 6o Con,tribution

the care of a fit person,, approved society or ap1:ointed local order'

authority or ordering hiim to be sent to an ap,proved school
may atlso, ait the same time or subsequently, make an order
(hereinafter refsrred ,to as a contribution order) requiring
eit0her or iborh of ,the parents or the guardian, or, in ttre case of
a child aged sixteen yearrs or more but under eighteen years,
ttre child hlimself if he is e,ngagd in remune'rative full,time
work, to contribute such sums for such periods as the court
shall tthink fit towands the rnaintsna'noe of the child concerned.

(2) The oontri,b,utiron order shall name the porson to whom
the sums are rto be paid.

(3) A contribution order may be made on the complaint
or application of the fit perso,n, approved,society or appointed
local authority to whose oare the child iras been committed
or the manager of the apprroved school to whioh he has been
ordered to be seint, and may require that contributions $hall
be made fiorn the date rof the committal of the child; and
every sum oomttlibut'od in accordane with the order shal,l be
applied to or towards his maimtenance.

(4) A oourt which has made a contribution order under
this seotion may at any time vary, suspend or rescind the order,
or rsvive rthe srder after it has b'eon rescinded, but no contt'ibu-
tion order shal,l be made, varied, suspended, rescindsd, or
revived untress rthe oour,t is satisfisd that the porson liable to
make paymerits under the order and the perso,n, approved
society, ap,pointed local authority or managff of the approved
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hbrortio..l
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school'to whom ,suoh payrnents are due, or are rto beoorne due,
has ,rewiwd due notificaiioar of the oomrplainrt or application
and had an opportunity ,to appear ,beforc rthe aourt on the
hearing thereof.

(5) Arrears of contritbutio,ns shafl'l be repoverecl in the
mann€r provided i,n sootions 334 b 342 of ttre Crtim,inal Pro
oedu,re Oode for the levyfurg of fines imposed by a cotr,t in
ciimina'l 'pnoceedlings, and the munt Sraffi be errnpowered to
make an attachrnertt order agai,nst tthe defaultter's salary or
dthen muroe of inerne, $bject allways tto any writteri hw
pr0teoting pensions or oth€,r sources sf inoorne from attaotr
ment.

(6) A person against whom a oonltnibutiion orde,r has been
made shall, if hp clhanges hiis address, fonthwith give notioe
ttrercof to the person en'tit'led to rwdive the oontribution and if
he fails to do so shal,l be guitty o,f an oftene and I'iable to a
fine not exeding two thundrod shilltings.

(7) For the ,Errrposes of ,ttrlis sedtion, "par€xr,t" includes
stepftittrer, Strepmotttrer and ad'optive parsnt.

73. (l) I't shal'l be lawful for the M,i'nister, with ttrc
consnt of the National A,swrnbly, to enter,into an agreement
with tilre Gowrnment of a.ny other courltry or tremtitory on such
terms and oonditions as he may think fit, wheroby a chilc
wtro has bren order€d by a count under fire provisions of tttris
Act to be sent to an approved schotol or other instiltution
or committed lto the care rrf a fit person may be reccived into
ttrat ouiltry or tsrriitory and ttrere deained in an approved
school CIr CIther insti,tuttion approvod under ttre relev,ant legisla-
tion of {hat oountry or territory, or reeived inno ftre care of a
fit penson or rgttrrned to his parear,t o,r guardian.

(2) It shall be lawful for the Mfudster, with the consent
of the National Asmbly tlo eriler imto an agr€€,menrt with the
Crovernmernt of any Ottrer oou,nhry or torritory on nrch te,rrns
and oondifions as he may,think fit whoreby a child who has
bee.n oader,ed by a cotrft of suoh country or territory to be
ssnt to an aprproved sohool or dther institution or committed
to the care of a fi't person may be reoeived in Kenya and there
deain€d in an aipp'rtoved sctrorol o,r other inStltution or rereived
into the car,e of a fit porson, or of his parent or guardian.
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(3) Any ahi,ld who h'as besn o'rdeir,ed unde,r the pro
viCisns of th,is Act ito be dEtained'in an approved school or
cthcr [,netirtution, or committed to the care of a fit penson,

may, whfle still.subjeot ro suoh ord€r, by warrant signed by the
Mtinistor, be rernoved in 'custody inBo any other oounltry or
territory wiuh whioh an agleement has bEcn ooncluded urder
su'bseclion (l) of thi.s sgo0ion, and ,ttlsre detained in an
approvod sdtrool or rothelinstitution, or plaed in tthe care of a
fit porson, or of his paront or guardriarr, in acoo,rdane with
the ,law in force in the country or terditory au,thortizing nroh
dsHfiion, until the expiration of ttthe ordsr sr until he is
st one,r released acoordting,!o law.

(4) An order of a souft of a oourltry or terri'tory with
whietl an agneemerlt has bwn enrcred inito in a.ooo,rdance with
tttre 'pnovisions of ,zubsecttion Q) of ttltrris sectio,n whioh oould
lawful,ly have be;on made by a courlt in Kenya if the person
had been with,in its jurtisd,ictioar shall u,pon the person being
remived in Ke,nya have the same eftedt and be enforoeable
as if 'the order had been made by a oou,rt i'n Kenya.

74. The provisions of the Criminal Pnooednrre Code with Bonds.

r€spect ,Co bond.s for good betraviour (icluding rthe provisions crp. ?5.

as to their enforoement) shall apply to bonds entered into
under,!his Act.

75. (l) In appeal to the High oourt from a,n order ADD.r!r.

of a cour.t under this Act rnay be made in the fol'lorving cases
arrd by'0he following persons-

(a) rim the case of an onder co,mrniuoing a person under
eighteen years of age to dhe ene of a fit psrson,
approved sooiety or appOi,nlted local au][trorilsy orr
placing a person rrnder zupervlision, a probation
ordsr or an order ,of cornmitta'l to an arppr,oved
school, by the person hirnself or his parent or
guardrian on his behalf;

(b) in the case of an orrder requ'irting a parcdt or gua'rdian
to give .seouii'ty for the good botnrlotrr of a pomon
under eightteon yeans of age, by &re penson requirred
to give seounity, or, #hore a porson u,nder dighteen
years of age is hritrnsdlf requirod'to grve such security,
by hiun or his parent or guar<li,an;
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(c) in the sase of an orlder requit'ing a person to oontribu,te
in respect df hirnself or arry n0her person, by the
persorl req'uircd lto ccvnrtnibute;

(d rin ttre case df an order requ,imirng all,l or any part of
trtre payments u,nder an affilialdiltrr order to be paid to
eorne odher perssn, by ,the person wh:o would but
for tlhe order be erxditled ,to the pa)monts.

(2) Nothing in this 'seotion shafl restniot the rights of
appeal to r0he High Count mnferred by Part XI of the Cfimtnal
Proedure Code.

76. $ Where a dhlild is brought b,efohe a ooult in pro
ceeding:s under ,ttlis Aot or any other wr,iftsn law, the oou,rit
rnay, wh'erc the dfilld is u'nrepresentted order that tfre ohild
be granted legal representatio,n.

(2) Any exponses incurred in relafion to *p legal
represen'tartion,of a ctrrild under subsoction (l) shall be defrayed
in acoordanoe with wuion 79.

77. The Minister m'ay make Rqgula0ions genemlly br
ohe be8Er carlying qrt of ilhe proVisions of firis Fartt, and
widhsutt prej,udice to the general,ity of the foregoi,ng, suoh
regu,lations may make provision-

(a) for the ,rernunerationr of persfixs to ttre care of whrm
dhitld,ren are oorrunrfued;

(b) fw dhe ,prevenuitrr of infeotious and oontagious
dfurcase,s dn arppmovod sctlools, ohitldren',s remand
thqnes and for tlhe rnedipall examtimadion of freir
inmarteS;

(c) for carusing frrortographs or fingernprirnts tio be taken
of dtrildren in chtldren's remand homes and and
approved schools, and ior recording them;

(d for the control a,nd rnano.gernenf of approvefly'sooicties
in ,reladiron rtro the care of otlildren, irndltrding the
inspection of premises maintained by suoh societies
wholly or pardly for tthe care of childnen;

(e) fm fte compull'sory registratiron of volu'nha.ry instilttr-
tions, nurserlies, ohitldren's homes, boarding out
establishments, holiday homes, places of safety and

150



The Children Bill, 1994

olher institurt,ions, not being schools, hospitals, con-
valescent hrornes or sirrnilar institutirons, where
dhtildtren are recdived and cared for reward;

(fl fo,r tthe ,i,nspectio,n of vofiuntary 'irnstitutions, chirldren's
homes and ,nurserties, boardrirng out eStablish,ments,
hottriday homes and places of safety.

78. lthe Chtef Justice may make rules- Rulcs

(a) for regulatri'ng the marn,n,er i,n wthish Ch,itld,ren's courts
sthal't be cons0irt,u'ted under rth,is Part and for provirding
a charirrnan thereof;

(b) to provide for the nransfer of proceedings to ch,ildren's
cou'its;

(c) to provide for the procedure to be foll'owed by chi'ld-
ren's co'urts and i,n partticular as tro the recording
of evidence and the mannerof arrivi,n,e ait and record-
ing find,ings and orders;

(d) prescrti'bin,e the punishment whi,ch may be imposed
under section 57 Ql of rthis Act:

(e) providing for appeals against any order imposing any
such pun,ishment:

(fl providing for the appo'intmentt of suitable person,s to
assist and advisethe court in the exercise of its juris-
dictio,n under rthris Act and for t,he functions of
sudh persons, re-qard being had to t'he desi,rability of
securing that in any case concerning a child belonging
Io a flarticular commun,ity such perso,ns as afo,resaid

. shall be perso,ns belonging to the same co,mmunity.

79. There shall be paic! out of mo'neys providtd by Granls, and

Parlianrent- iif'ir'i":jj..
(a) such sums on such co'nditi,o,ns as the Min,ister may

aut'horize to,wards-
(i) the expenses of the manaqer of an approved

scho,ol;

(ii) the expenses of the manager of a children's
remand home;
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(D) sudtr sums as grants o,r,granrts-in-aid to appointed local
aultrlronir0ies or approved societies as may be author-
izod by 'the Mirlister from time to time;

(c) suoh surns as may be authonizod by ,ttrc Miniister for
ttre rrelief ,of destiltute'or vagrant children or fo,r the
fboading out of ohildren with lit persons;

(d any other exponrses inourred by the Minister in the
adminri$lnaldion of this Aot.

Plnr III-MATNTENANcE AND CusroDy oF CmrpnrN

80. (1) Subject !o this Act, in matrimonial or other pro-
ceed'ings before a c'ourt where a mat'ter concernting'or affecling
a child is in question,rthe court shall, in decid'ing,that question,
regard the welfare of that ohild as the first and pararnount
considema'ti'on, but subject thereto sha'll have rega'rd t'o-

(a) the conduct rarnd wishes of ,ttre parents of the dhitld
and of any dther person who 'ttre count i,s sa[isfiEd
may proporlly be regarded as acting itn pl,ace of the
rparents of the cthild;

(b) the w,ishes (,i[ any) o,f tthe chitd; and

(c) rthe ou,stoms of 'ttre cormmunrity to whi,ch that chi,ld
and h,i,s pairenlts or other pensorn, as the oase nray be,
belnng.

(21 A chitd of tender years shall or'.linarily remain w'ith
his mottrer un'less the court, for reas'ors to be recorded in
writing, d0herwise orders.

(3) Children belonging to one family shall ordinarily
romain t'ogether u,n,less the court, for reans,ons t'o be recorded
in wri'ting, otherwise orders.

81. Exoopt where an agre€men,t between the parents
of a ohild or a co,urt order otherwise provides, each parent
of a dtlild shall have a duty to ma{intain that dhild, whether
o,r not rin ,hLis custody, by providing or,Eaying for such accom-
rnodation, food, clrylhing, heal'thcare and education as is
reas'onable having regard to his means and way of life.

Duty to
mairn,tain
children,
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(3) An order under this section may direct that any
paymenrts for the maintenance of a chlild be paid to the person
haVing ouStody of the child or to a ,trustee on the child's
bdhalf.

(4) The proVisions of the Enforcement of Maintenance
Orders Act shall apply to maintenance orders under this cap. 154.

section.

E2. (1) S,ubject ,to rhis Act, a chtildren's court may make
orders for the maintenance of a child as it t,hinks fit and may
by subcequenrt'order di'soharge or vary or suspend the whole
or any provision rthereof.

(2) An order under subsection (l) may be made on the
appl,icauion of eritther of the parents of the child or by such
other person as may be prescribed-

(a) durirg the course of or after the c'onrclusi,on of pro-
ceedi'ngs forr divo,rce or nulli,ty of ma,rrii,age or judicial
sefaration of the parents of the ohild; or

b) 'at anytime if eith'er of the parents of the child has
failed to maintain trhe child'as required by section 81.

83. The court may, when ordering the paymen,t of
mainttenance f'or the bonefit of a child, order the paren't paying
maintenance ,to'sooure the whole or any ,part of it by vesting
property in trustees upon trust to pay mai,nitenance or parrt

thereof from that property and subjeot thereto in trust for
the ohild.

84. (l) Subject to subsection (2), where a count is sattisfied
that a d,i'sposition of property has been made within the
p,roceding three years wiith the objoct ion ,the part o,f the
person making the disposition of reducing the means to pay
mainttenance for a child, the court may, on application, set
aside ,tlhat dtisposition, and if the court is satisfied t'hat any
suOh disposi'tiron is intended, it may, on appl,icati'on in the
prescribed manner, gra'nt an injunction to prevent it.

(2) No order setting aSide a disposition of property under
subsection (l) shall be made again'st a purohaser for value
niithoq,rt notice.
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Cap. 152.

85. (l) A ohildren's court may, at anytime on the
application of either of the paren'ts of a chri'ld, or on the ap
plication of such other person as may be prescribed, make
an order regarding the custody or care and control of, or the
right of access of either parsnt to the child.

(2) An order under this section may be made subject
to any oonditions which the court thinks fit to impose.

(3) In paiticular, and rvithout prejudice to the general-
ity of subseotion (2), an order for custody under this section
may contain conditions-

(a) relating to the p,lace of residence and education of
a chlild;

regulat,ing the frequency and duration of visitts to or
by a child with reference to either of his parents
or any member of thei,r respeidve families; or

providitng fo,r the coi€ orrl control of rhe chi,ld ,to be
entrusted to any relative of the chi,ld or ho any
associatri,on or body prescri,bed by the Mi'nister for
the time being responsible fo,r s'ocial services, the
objects o'f which include child welfare.

86. (l) On or af'ter the determination of proceedings
for separation or dissolution of a nrarriage-

(i) in the ca.se of proceedinus under the Matri,monial
Causes Act. trftc'r rhe pronouncefnent of a decree
absolute; or

(ii) in t'he case of a nrarriasc' dissolved {rnder any custom-
ary or religious lau,. aftcr the conclusion of such
proceedings,

the court mav declare either parcnr to be unfit to have custody
of the child.

(2) A person declared unllt to have custody of a child
under subsection (l) shall ltot. unless the order has been
rescinded, be entitled to the custody of the child, whether
on the death of the other narent or otherwise, unless the
court so directs.

b)

(c)
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87. (l) A dhildren's oourt may, on appllication, grant
an injunctlion restraining any person from removing from
Kenya a dhild who is ordinarily residentt therein.

(2) An ap,plication under subsesti'on (l) may be made
at any ti,me by either of the parsnts of a child or by any
person wtho satisfies the oourt tthat he may reaso,nably be
rogarded as bding en,titled to exercise pa:ren,tal riights in re-
lattion tro a dhild to the exclusion of either parent.

(3) The @urt may, instead of granting an injunction
under subseotion (l), grant leave for the removal of the ch,ild
from Kenya either unoondi'tionally or subjeot to suoh condittions
or undertaking as may appear to be reason'ably required.

8E. The court may vary ,the terms of an aElreement
between the parents o,f a ohild for,the cusfody or nraintenance
of a ch,ild if sa'tisfied ohat the variation is reasonable and in
the best interests of the chrild.

89. (1) Subjeat ,to su,bsection (2), no ,order in respect
of the peniodii'ca'l paymon,t'of money'towards the maintenancr
of a child, except ,in relation t'o any arr@.rs d,ue under it,
and no order for the custody of a oh,ild shall co,nttinue in force
after 'the date vlhen the child to whom it relates attains the
age of eighre.n years.

(2) Notwitthstandring the pr,ovisions 'of subsection (1), a
oourt may, for reasons to be recorded in wniting, extend the
dura'tion of orders for mainte,nance or custody of a child for
a peniod not exceeding seven years.

(3) Subject to subsection (4) no order for the custody or
the peniodical payment of a ohild sha,l,l, u,nless the court,other-
wise d,irects, be enf'orcea,ble and no liability therzunder shall
arise, so long as the parents of the chtild are resid,ing together
and 'the order shall oease ,to have effeot if for any period of
not less ,than th,ree montrhs af,ter it ,is made, the pa,rents
oontrin,uously reside t'ogetther.

(4) The couft may, notwithstanding that the parents of
a ohi,ld are residing together at the date of an order under
subseotion (3), order that the futher of the ohirld dhall gay ,to
the mother of the ohi,ld such peniodica,l sums torvards the
rnainitenancp of Uhe ch'ild as it d'eems fl,t.
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(5) No order madO unde'r this Act during ,the course of
matrirnonial proceedings and concerning or affecting a child
the marrniage of whose parents ,irs the subject of those pru,
edings, shall oontinue in force after the date of pronounce-
ment of a decre€ or the dismiss,al of the prooeedings unless
the count when, or befo,re pronouncing the decree or dis-
missing the pnrceedings declares the order to be final or
adjourns conside'ration of arrangements with regard to the
welfare of the ohild to chambers.

90 N'othing in this Act shall be deemed to affect the
provisions of rhe Matrimonial Causes Act or the Subordinate
Courts (Separattion and Maintenance) Act.

91. The Chief Ju.stice may make rules for regulating
procerdings under this Part.

Penr lV-SupERvlsroN oF CnTLDREN Plac'ro rN Fosrrn CnRu

92. 0) Subject to the pr,rvisi'ons of subsection (3), this
Part shall have effect where arrangements are made for
placing a child in the care and possession of a person who
is resident in Kenya and is not a parent, guardian or relative
of his, and an,other person, not being a 'parent or guardian
of his, partioipates in the arrangenren'ts.

(2) For the purposes of this Part. a person shall be
deemed to participate in the arran-qements for placing a child
in the care and posse'ssion of another person-

(a) i,f he enters into or makes any agreement or arrange-
ment for, or for facilitating, the placing of rhe child
in the care and possession of that other person; or

(b) if he initiates or takes part in anv negot'iations of
wh,ich rhe purp'ose or r'llect is the conclusion of any
agreement or the nraking of itnv arrangement
therefor,

or if he causes another to do so.

(3) The provisions of this Part shall not have elfect where
possession of a child has been. is or is proposed to bc taken- -

(a) by any person for a purelrv temporary purpose;
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(b) by a fit ,persorn, approved society or appoi,nted local
au,thoirity 'to wh'ose c'are the person 'has been com-
mitted under this Act;

(r) by a so*ro,ol, hospital, convalescent horne or other
simirla,r i,nrstjtution;

(t/) by an inisritutio,n to which a ch,ild has been com-
mitted unde,r the; plovisrro,ns of the Men,t,al Health
Act; or orp. 2rl{i.

(e) by an approved scho,o,l o,r remand home.

(4) The provisions of this Part shall cease to have effect
i,n re'la,t,ion to a child

(a) i'f an ado,ption order or an interim ordeli,s made in
respec't of hirm under t'his Aot, upon t'he making of
such order; or

(b) if no s,uch order has been made, on the date on wh'ich
'he aittairns the age of eighteen yeilrs.

93. ( I ) Not less than seven days before possession is
taken of a child pursuant to any arran_qements made under
thi.s Par,t, every person w,ho participate.s in the arrangements,
not being a parent or guardian of the child, shall give notice
in writing of the arrangements to the Director.

(2) A n'o'tice under subsection (l) .shall state t,he name and
sex of the child, his date of birth and the name and address
of the .person in whose care and possession he is placed.

94. (l) No person to w,hom this Part applies shall receive
or retain in his care or char-qe a child for the purpose of caring
for or maintaining him unless he is registered under this
seation as a foster parent.

(2) A person who wis,hes to register as a foster parent
shall apply to the Director in the prescribed form.

(3) If after such inquiry as t'he Director deems necessary,
the Director is satisfied as to the character and fitness of the
applicant and the premises proposed to be used by the appli-
cant as a foster home, he shall re.gister the applicant as a
foster parent.
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(4) A person registered under subsection (3) shall be
issued with a centificate'of registration in the prescribed form,
and shall be entitled to receive and malntain on ,!he pre,rnises
specified inthe certifioate any chi'ld for the punposes of caring
and nurturing hi,m.

95. (l) Every registration certificalte issued under sectrion
94 s'halrl con,t,inue in foroe for a peri,ord <rf twelve months
beginning on the date itt is issued and shall then expire:

Provided that Where an a,prplicatlon for the renewal of a
certificate is made prior t'o lhe expiry of a curre'nt cer,tificate,
(he curren,t certifiqate shal,l conrtinue in force unt,il a decis,ion
on the application for renewal is made.

(2) Subject t'o subsect,ion (3), the Director may at any
time revoke a certifi'cate of registra'tion issued under section
94.

(3) Where it isrin,tended'to revclke a centificate of registra-
tion under subsection (2), the Di,rect'or shall give notioe of the
intended revocation to the foster paren't in the pres'cribed form.

(4) Upon the issue of a notice under subser,tion (3), the
Directpr sha'll make suoh arra'n'gements as may be necessary
for the removal of any child residing in the fnster home
concerned.

96. The Direot'or may, on the request of rthe foster
parent 'olthe paren,t or guardian of a child, arrange an agreg
ment between the foster parent and the parent or guardian of
a dhtld placed in foster care, s'lipulating 0he ma{intenance pay-
able for the child's care.

97. (l\ An au,t,horized officer may at any time en'ter any
f'oster h,ome'or any premises in which he has reason to beltieve
a ohild is being maintained contrary to the provisi'ons of this
Act, and may inspect every par,t 'of the foster home or prernises
and exami,ne the state and cond,i'tion of the child tftrerein.

(2) The a,u'th,ofized officer may, ,if upon inspeotion under
subseotion (1) he is dissatified wi,th the quality of care a ohild is
receiving (of which he shall be the sole judge) remove the
child from the fostelhome or other premilse.s and place the
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child in a place of safety until thc wishes of the pare{! or
guard,ian are known, or until alternat,ive arrangements for'the
care and maintenance of ,the ohild can be made. '

(3) The period during which a ch,ild rernains in a place
of safety under th'is seoti'on shall not exceed three months.

98. (l) Where a child leaves the care of any person who
has possession of hirn und,er this Part, trhe person shall, within
fourtty+light hours af,ter the child leaves, notify rhe Director
in the presciibed form of the fact that the ch,ild has left.

Q) A notifioat,ion unde'r subsect,ion (l) shall specify the
circumstanoes in whioh the child left, and if known, the
address whe,ne,the child,is to be fo,und.

9. Where a chil'd placed in foster care under this Part
dies, the foster parent shall, within twenty-four h'ours of such
death, notify the Direator in the prescribed form.

100. A person who, witho,gt reas'o,nable cause, contravenes
the provisio,ns of this Paft commits an offence and is liable on
convictiron rto a fine no,t exceeding twp-nt)' thousancl shillings
or to a term of imprisonment n'ot exceeding two years or both.

Panr V-ADoPrIoN
Preliminary

101. Folthe purposes of this Act, a pcrson shall be deem-
sd ,to make'anrangements, for the adoption of a child if, not
boing a parent or guardian of the child, he enters into or makes
any agreement or arrangement for, r)r fe)r facilitating, the
adoption of the child by any other person, lvhether the adoption
is effeoted, or is intendod to be effecte,l, in pursuance of arr
adoption order or o,therwise, or,if he ini,tiates or takes part in
any negotiations Of wh,iCh the purposs; or effectlis the conclusion
of any ag[eement or the making of any arrangement therefor,
or if he @uses anotherto do s<1.

102. In reaohing any deoision relating to [he adoption
of a child, the childrsn's co,unt strafl have regard to all the
ci,rcumstances, the first considerati,on being the nwd to safe-
g,uard a,nd promote the welfare'of the c.hildrthnroughout his dtlild-
hood, and sha'll so far as is practiu,able ascertain the wishes of
the ohild regarding the decisi'on and _sive due consideration to
them having ,regard to his age and undorstanding.
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Adoption Council

f03. (l) There shall he,establ,ished an AJoption Council
which shall compri,se such members as mav bc prescribed by
the Minister.

(2) The functions of the Adoption Council shall be-
(a) formulating the governring policy i,n maffers of adop-

tion;
(b) effecting I'iaison between the adoption societies, the

Government and non-govern'mental organ izations;

(r') consid,erin-s and proposing names of officers v/ho may
serve as guardians ad litem; and

(r/) monitoring adoption activities in the country.

(3) The conduct and regulation .-rf tlte affairs of the
Adoption Council shall be as precribed by the Minister, but
subject thereto. the Council shall regulate its own p'roceedings.

Adoption Orders

104. ( l) Subject to this Act, a chiltlren's court may, upon
an applicatio,n made in the prescribed manner. make an
order (in this Act referred to as ''an ldoption order") author-
izing the applicant to adopt a child.

(2) An adoption order may be made on the application
of tw'o spouses authorizing them jointly to adopt a child.

(3) An adoption order may be made authorizing the
adoption of a child by the mother r;r father of the child,
ei,ther alone or jointly with her or his spouse.

(4) All proceedings under this Act shall be heard and
determined in chambers.

(5) Any officer of a.n adoption society may draw or pre-
pare any document relating to any proceedings under this Act
and may qlrry on any such prooeedings on behalf of an appli-
ca.n't for an adoption order:

Provided that no fee, garn or reward other than a

voluntary contribution to the adoption society may be accepted
or reoeived directly or indirectly thereafter.
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105. (l) A children's court shall have jurisdiction to
to hear and determfure appliica'tions for adoption orders in
cases where all consents required by this Part have been signi-
fied in the prescribed manner and where the making of an orde,r
does no,t require justification as an exceptional rneasure under
,this Fart.

(2) If in the course of an applioation for an adoption
order i,n a children's court any consent is withdrawn or it
appears rfo the oourt that for any otherr reason it is desirable
to do ,so,,the court shall adjourn the appircation and transfer
it to the High Court which shall proceed from the point at
which the application was tran,sferred.

106. (l) Where-
(a) the applicant or one of the applicants for an adoption

order is a parent, step-parent r:i relative of ,the chi,ld;
or

(b) the child in respect of whom an adoption order
is sought, is placed with the applicant or applicants
by an adopt,i'o,n society or purs,uadt to an order of
the High Cburt,

an adoptio,n order shall not be made unless the child is at least
nineteen weeks old and rrt a'il times during the preceding
thirteen weeks lives with the apptrican,t or in the case of an
application by more than one person, rvith one of tlre app
licants.

(2) In cases where the proviSions of subsection (l) do
not apply, an ad'opti'on order sha;ll not be made unless the
child is at least twelve weeks old and lives wi,th the applicant,
or in the case of an application by more than one pers'on,
wi,th one t'rf the applicants.

(3) An adoption order shall not be made unless the oourt
is sati,sfied that sufficient opportunities to see the child with
the applicant or, in the case of an appl'ication by a, rnarried
couple, with both applicants together in a home envinrnmen't
have been affonded-

(a) where the chi,ld wa,s plaoed wi'th the appnicant by an
adoption society, to that society; or \

(b) in any other case, to the local authority within whosE
area the home is. l
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107. (1) Subject to subs€ction (21 tn adoption order
shall not be made in respect of a ohild unless the child is

below five years of age.

(21 Notwi'trhstanding the proVisions of subseotion (l) the
court may, in exceptio,nal cases, order the adoption of a child
aged five years or more at its absolute discretion.

10t. (1) An adoption order may be made on 
'the 

applica-
tion of a married souple nahere each of ,them has attained the
age of twentyJone years but an adoption order shall not other'
wise be made on the application of more than one person.

109. (1) Subject to this Aot, an adoption order may be
rrnade on,the application of one person where he has attained
the arge o,f ,trventy.one years and-

(a) is not mar,ried; or
(D) is marrisd and the count is satisfied that-

(i) hisspouse€nno{t befound; or

fit) he is seperated and living aplrt from his spouse
and the separartion is'ltikdly to be permanent; or

(iiiil his spourse is by neason of ill hearlth, whethor

'ptr)4sica[ or rnental, incapable of making an
application for an adoption order.

(2) An adoptio"l orrder shatltl not be made orn dhe ap,plica-
,tion of the rnorther or father of ,the ohild alone unless the count
is sa,tisfiod that-

(a) the other natural parent ,is dead or cannot be found; or
(b) there is some ortherr reason justifying the exolusion of

the other natural parent,

and where stroh an order iis qnade the rearsn jusrtifying ttre
exolusion of the other natural pajrenrt sha,Il be reoorded by the
oorrt.

(3) In oonsidoring an applioaltion for an adoption orden
by one person, the coult shall specially conside,r the age and
sex of the child as facbrs in detcrmining the application.

110. (l) An adoption order shall nct be nrade unless-
(a),the ohild is free fo,r adoption;''er
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(b)'in rthe cas€ of eaoh pairent or guardion of the chi'ld the
,the oourt is satisfied that-

(i) he freely, and with fid,l understandring of whart
is involved, agr€es unond,irtrionatrly to the nraking
of rttre adoption order (whether or not he knows
the [denrti'ty of ,the applica,nts); or

(ii) his agreeme,nt to ,the makfuig of the adoption
order should be dispensed with on a, ground
spocified in subsection (2).

(2) The court may dispense with the agreement of a lmrent
or guarrdian of a child u,nder subsection (1) (b) (ii) if it is
sati,sfied that the pareilt or guardian-

(a) cannot be found or is incapable of giving lris agreement;
or

(b) is withholding his agreemeni unreasonarbly; or

(c) has persisteril'ly fai,led wirttrout reasonable cause to
discharge his parentall duties in relation to the child;
or

(d,has abandoned or negleoted the child: or
(e) has persistent,ly ill-treated the child; or
(fl has seriously i'll.,,treated the chi'ld.

(3) An agreemen,t shall be ineffective for the purposes of
subsecti'on (l) (b) (i) if given by the moth.)r less than six weeks
after the child's birth.

(4) Subsection (2) (fl shall not a,nply unless due ito

the ill-trea,tment or for other reasod rhe rehabiliationr of rthe

chi'ld within the household of the parent or guardian is
unlikely.

lff. (l) Surbject to this Act, an adoption order may be
made in favour of an applicant who is rrot .l cirizen of Kenya.

(2) An order under subseation (l) may be made where
the appl,icant, in addition to any other requirement of this
Part-

(a),if si,ngle, is not male;

(b) if married, the marriage union in heterogeneous;

Adoptions by
non.citizcns.
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(c) has obtained the aruthori,ty of a recogrrized children's
oouit fur his home oountry as a fit penson to adopt
a child in Konya;

kD has obtatined lrnrnigra,tiion authority f,rom his home
oountry rin respeot df the ad,opted child;

(e) has executed and du,ly produces a security bond from
ttlib ftrorne country for it'he safety of the adopted cthi,ld;

(fl is oertified morally fit ,to adopt it child;

(g) produces evidence of sound financial standin-e;

(h) produces a satisfactory home study report from a
recognized chi,ldren's home in his home country;

(i) is recommended by his home office in Kenya to adopt
the ohritld.

1rl2. An adoption society shall, in placing e child for
adoptio,n, have regard (so falas is practicable) to any wishes
o'f rhe chiild's parents and guandians zLs to the religious up-
bringing of the child.

U3. (1) Where, on an application by an authorized
adoption society the oourt is satisfied in the case of each pa,rent
or guardian of the child ffiat-

(d he freely, and wittr full understanding of what is in-
volved, agreed generally and unconditi,onally to
'the making of an adoption order; or

(D) his agreement to rthe making of an adoption order
should be dispensed with o,n a ground specified in
section ll0 (2),

the oourt shall, subjeot to subsoction (5), make an order de-
calanhg the child free for adoption.

(2) No application rsha'l,l ,be rnade under subsection (l)
unless-

(d it is made with the consent of a pa.rent or guardian
of the child; or

(b) the adoptio,n swiety is apply,ing for d,ispensation under
subsection (l) (b) of rthe agreement of each paront
o,r guardian of the child, and the child is in the care
of the adoption agency.
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(3) No agreement required under subsection (l) (a) shall
be dispensed with under subsection (l) (D) unless the ohild is
a'lready placed for adoption or the court is satisfied that it
is likey'that the child wi,ll be placed for adoption.

(4) An agreement by the mother of tlte child shall not be

effective for the purposes of this seotion if given less than six
weeks after the child's birth.

(5) Before making an order under thrs sectiou, the court
shallsa,tisfy itsel,f that each paren,t or guarCian or rela,tive of ,the

child who can be found has been givon an opportuni'ty of
maki,ng, if he so wishes, a declanation that he prefers not to
be involved in further questicrn's conanrning the adoption of
the child; and any such decla,ra,tion shall bc recorded by the
co,nft.

(6) Before making an order under this secti,on in the
case of a child born outs,ide ,marriage whose fatlrer is not his
guardian, the court shall satisfy itself in relation to any person
claiming to be the father that he h'as no objection to the
adoption.

114. (l) The provisions of this section and section 115
shall apply to any person (hereinafter referrecl to "the fcxmer
,parren't") who was required to be given an opportuni,ty of
making a declara,tion under section I l3(5) but did not do so.

(2) Within the fourteen days fol,lowin-e the date twelve
months after the maki,ng of an,order trnder secticrn 113, the
adoption sooiety in which the parental rights and duties were
vested on the making o,f the onder, unless it has previous,Iy by
notice to the former parent informed him that an adoption
order has been made in respect of the child, shall by notice to
the former parent inform hirn-

(a) whether or nort an adoption order has been nrade in
respect of the child, and

(b) whether the child has his home with a person with
whom he has been placed for adoption.

(3) If at the time when the former pa.rent is given notice
under subseottio,n (2't ao ad'option order has not 'been made
in respedt ,of the child, it shall be the duty of the adoptio,n
sooicty t'o give notice (o the former parent of the making of
an adoption order (if and when made), and meanwhile to give

Prcgrcss
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the former parent notice of wherever the child is placed for
adop'tion or ceases to have his home with a person with whom
he has been placed for ad'option.

(4) If at any time the former parent by nortice makes
a declaration to the adoption society that he prefers not to be
i,nvolved in future questions concerning the adoption of the
ohild-

(a) the society shall secure that rthe declaration is record-
ed by the oourt which made the order under section
113; and

(b) the society shall be relea'sed fronr the duty of comp-
lying further wi,th subsectiorr (3) as respects that
former parent.

115. (l) A former parent of a child may. where twelve
months or more after the making of an order under section
r l3-

(a) no adoption order has been made in resp€ct of the
child; and

(b) the child does not have his home wi'th a person with
whom he has been placed for adoption,

apply to the court which made the order for a further order
revoking it on the ground that he wishes to resume his parental
rights and duties.

(2) While the application is pending, the adoption society
having the parental rights and duties shall not place the child
for adoption without the leave of the court.

(3) Where an order freeing a child for adoption is revoked
under this .section--

(a) the parenta'l rights and duties relating to the child shall
vest in the individual or. as the case may be, the
individuals in rvhom they vested immediately before
that order was made;

(b) if the parental ri,uhts and duties, or any of them, vested
lin a lornl aurtJrority or volunrtary organization imme-
d,iately befo,re ,the order freeing'the chifld for adop-
tion was made, those rights and dutie.s shall vest in
the individua,l, or as rhe case may be, the individuals
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in who,m they vested immediately beforc they were
vosited in the aurhori,ty or organrization; and

(c) any pa,rentatr duty extinguished under this Act shall
forthwith be rcvived.

but the revooation slrall nro,t aftoot any nght or duty so far as
it relates to any poriod before the (ate of che revocir,tion.

(4) Snrbjeot to subsection (5) if the appltioation ,is dismis-
sed on the ground that to a,l,low it would con'travene the prin-
ciple embodied in seotion 102-

(a) the former 'pafient who rnade the application sha'll not
be enti,tled to make any further applioation u,nder
subsectioar (l) in respect of the child; and

(6) the adoption smioty $al,l be ,released from 'tihe duty of
oomplying funther with section I l4 (3) as respects that
parent.

(5) Subsection (4) (a) strall not apply whore the oourt which
d,i'srnissed the appl,ipation gives leave to the former pa'rent to
make a further appllica:tion undensulbsection (l), but suc,h leave
shall not be givon unless it appea,rs,to the court that because
of a ohanrge ,in oircumsfanaes or for any other,reason it is
propor to allow the application to be rnade.

116. (l) Where in an applicafion for air adoption order
in ,rela,tion to a Child under the age of five years the court
rsfuses to make the adoption order the,n-

(d if it app€ars to the court that ,there are exceptional
circumstances making it de.sirable that the chi'ld
should be under the supervision of an independent
pe$on, 'the court,may order that the child shall be
under the supervision of an appointed local authority
or under the suporvision of a protbation officcr; or

(D) if it appears to the court that there are exccptional
circumstances making it impracticable or undesir-
able for the child to be entrusted to either of the
parents or to any other individual, the court may
by ordor cqnmit the dhlild to the c.rre of an appointed
local authority.

(2) Where the court makes an order under subsection
(l) (D), the order may require the payment by either parent to
the looal authority, while it has the care of the child. of such
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weekly or other periodical sum towards the maintenance of
thc child as the court thinks reasonable.

117. (l) Where any person whose agreoment to the
making of an adoption order is required does not attend in
the proceedings for the purpose of giving it, then, subject to
subsection (3), a document, in the prescribed form and attested
by a person of any such class as may be prescribed, signifying
his consent to the making of such an order shall, if the person
in whose favour the order is to be made is named in the docu-
ment or (where the identity of that person is not known to the
consenting party) is distinguished therein in the prescribed
manner, be admissible as evidence of that consent whether
the document is executed before or after the commencement
of the procccdings.

(2) Any such document, whether executed in or outside
Ke,aya, shall be admissible without further proof of the sign-
ature of the person by whom it was executed; and, for the
purposes of this subsection, a document purporting to be
attcsted as aforesaid shall be deemed to be attested, and to be
cxecuted and attested on the date and at the place specified
therein. unless the conhary is proved.

(3) A document signifying the consent of the mothcr of a
child shall not be admissiblc undcr this section unless-

(a) thc child is at least six weeks old on the date of thc
cxecution of the document; and

(D) the document is attested on that date by a person of
a class prescribed for the purpose of subsection (l).

Functioru ol llt. (l) The oourt before making ar, adoption order

ffilll** shall be satisfied-

(a)"that every person whose consent is uecessary under
this Act, and whose oonsent is not dispensed with,
has consen(ed to and understands the nature and
effect of the adoption order for which application
is made, and in particula,r,in the case of any parent,
understands that the effect of frre adoption order
will be permanently to deprirae him or her of his
or her parental nights:

I
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(D) that the order if made will be in the best interest of
the child, due consideration being for this purpose
given to the wishes of the child having regard to the
age and understanding of the child, and to the ability
of the applicant to maintain and educate him;

(c) that the applicant has not received or agreed to receive,
and that no perrson has made'or given or agreed to
make or give to the applicant, any payment or other
reward in consideration of the adoption;

(d that any person whose consent is dispensed with on
the grounds of incapacity is still incapable of giving
his consent at the date of making the order; and

(e) where the applicant is not himself a relative of the
child, that reasonable iteps have been taken to in-
form the relatives of the child of the proposed adop-
tion and that no relative able to accept the care ot
the child has expressed willingncss to do so.

(2) The court on making an adoption order may impose
such terms and conditions as,it may think fit and in particular
and without prejudice to the generality of foregoing, the court
may-

(a) requirc the adopter by bond or otherwise to make for
the child such provision as in the opinion of the
court is just and expedicnt;

(D) order that the ohild shall not be removed from the
jurisdiction of the count without the consent of the
court for such period not exceeding two years as
it may specify;

(c) require the adopter to accept supervision by and advice
from an adoption society specified by the court for
such period not exceeding two years as the court
may specify;

(d where consent to the making of an adoption order is
conditional upon the child being brought up in a
particular religious persuasion, require the child to be
brought up in that religious persuasion; and

(e) require the adopter to furnish such security by bond
or otherwise as the court may think fit for the due
performance of any condition the court may impose.

I

I

I

I

I

I
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ll9. (l) The court may, on the applrciition of the
adopter or of its own motion. at the time of making an adoP
tion order appoint any person approved by the adopter and
whose prior consent thereto has been given in writing to be

the guardian of the child in the event of the adopter or both
adopters where two spouses have applied for the adoption
order, dying before the child is of full age.

(2) The court may, at any time before the child is of full
a-qe, on the application of the adopter, or of a guardian appoin-
ted under subsection (l), or of the child, revoke any such
appointment and apfloint any other person to be guardian
of the child.

120. (l) Where a child is in the car.: and 1;ossession of an
adoption society, consent to the future adoption of the child
by an adopter approved by such society may be given by those
persons where consent to the making of an adoption order is
required under this Act.

(2) In the event of the adoption society being unable to
lind a suitable adopter within twelve months of the date of the
last consent given under the provisions of this section, the
society shall notify the persons whose consent has been given
as aforesaid of such failure and may request them to remove
the child from the care and possession of the society.

(3) If within one month of any such request the child
has not been removed from the care and possession of the
society. the child shall be deemed to be in need of protection
or discipline and on the application of the adoption society
the court may conlmit the child to the care of a fit person
under this Act.

121. (l) Subject to this section. the cr:rurt m;ry, upon any
application for an adoption order. postpone the determination
of the application and make an interim order givin-u the cus-
tody of the child to the applicant for a period not exceeding
two years by way of a probationary period upon such terms
as regards provision for the maintenance and education and
supervision of the welfare of the child and otherwise as thi
court may think fit.

(2) All such consents as are required to an adoption order
shall be necessary to an interim order but subject to a like
power on the part of the court to dispenss with anv such con-
sent,

i
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(3) An interim order shall not be made in any case

wlhcre the making of an adoption order would be un'lawful
by virtue of this Part.

(4) An interim ordcr snall not be deemed to be an adop-
tion order within the meaning of this Act.

122. (l) An ad'option onder or an interint order may be

made in respect of a child who has already been the subject
of an adoption order under this Act or under any Act or Ordi-
nanc€ for the time being in force in any country in the
Commonwealth.

(2) tn relation to an application for an adoption order
in respect of such a child, the adopter or adopters under the
previous or last previous adoption order shall be deemed to
be the parcnt or parents of the child for all the purposes of
this Act.

123. If ,the oount refuses to make an adoptiorr order or
an ,intcrim ordcr, the court may make such order for the
custody of the child as the court may think fit.

lA. Any per.son aggnieved by thc rnaking of or the
rcfusal to make an adoption order or an interim order, or by
any order for the custody of the child, may appeal therefrom
in the same manner as,if the application were a suit instituted
under the Civil Procedure Act.

l2S. the Rules Commirttee may make rules of court in
rcgard to any matter to be prescribed under this Part and
provid'ing generally for all matters of procedure and for carry-
ing this Part into effect.

125. (l) For the purposes of any applicatiorr for an
adoption order, the court shall appoint an independent person
or body to act as guardian ad litem of the child upon the
hoaring of the application, with the duty of safeguarding the
intcrests of the child before the court and having for the pur-
posc such powers and duties as may be prescribed by the rules.

(2) Wherc arrangements for the adoption of any child
have been made by an adoption society neither that society
nor any member thereof shall be appointed guardian ad litent
of that.child for thc purposcs of is adoption.
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(3) For the assistance of the court, and without prejudice
to the discretion in the power of appointment given to the
court by subsection (l), the Minister may, after consultation
with the Adoption Council by the notice in the Gazette,
norninate a panel of persons whom he considers suitable for
appointment as guardians ad litem and may from time to time
add or remove names to or from the panel.

(4) The Minister may by order published in the Gazette
provide that in all cases where arrangements for an adoption
have not been made by an adoption society the guardian ad
litem appointed shall be an adoption society or a member of
any such society.

Registration ol Adoption Orders

127. ll) The Registrar-General shall maintain a register
to be called the Adopted Children Register, in which shall bc
made such entries as may be directed to be made therein by
adoption orders, but no other entries shall be made therein.

(2 A cor,tified oopy of an entry in rhe Adopted Child-
ren Register, if purporting to be sealed or stamped with the
seal of the Registrar-General's Office, shall, wdthout any
further or other proof of that entry, be received as evidence
of the adoption to which it relates, and, where the entry con-
tains a record of the date of the birth or the country of the
birth of the adopted persorrs, shall also be received as afora
said as evidence of the date or country in all respects as if thc
cqpy were a certified copy of an entry in the Registry of
Births.

(3) The Registrar-General sha'Itr cause an index of thc
Adopted Children Register to be made; and every person shall
be entitled to search that index and to have a certified copy
of an entry in the Adopted Childrcn Register upon paymcnt
of such fee as may be prescribed.

(4) The Registrar-General shall, in addition to the Adop
ted Children Register and the index the,reof keerp suoh other
registers and books, and make sueh entries therein, as may
be necessary to record and make tmceable the connexion
between any entry in the Register of Births which has been
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marked "Adopted" pursuant to section 14 or section 15 of thc
Adoption Act (now repealed) and any corresponding entry in
the Adopted Children Register; but the registers and books
kept under this subsection shall not be, nor shall any index
thereof be, open to public inspection or search, nor, except
under an order of a court of competent jurisdiction, shall the
Registrar6eneral furnish any person, other than an adopted
porson of full-age who has proved his identi,ty to the sa,tisfac-
tion of the Registrar-General and who requests information
with respect to his own adoption, with any information con-
tained in or wi'th any copy or extract from any such registers
or books.

12t. (l) Every adoption order made by a court shall
contain a direction to the Registrar-General to make an entry
in the Adopted Children Register in the prescribed form.

(2) For the purposes of compliance with the requirements
of subsection (l)-

(a) where the precise date of the child's birth is not proved
to the satisfaction of the court, the court shall deter-
mine the probable datc of his birth and the date so
determined shall be specified in the order as the date
of his hi,rth; and

(D) where the country of birth of the child is not proved
to the satisfaction of the court, the particulars of
that country may, notwithstanding anything in that
subsection, be omitted from the order and from the
entry in the Adopted Childrin Register.

(3) Whereupon an application to r court for an adop-
tion order in respect of a chi'ld (not being a chi'ld who has
previously been the subjert of an adoption order made by ,the

oourt undor frris Act or the Adoption Act (now repealed)) there
is proved to the satisfact,ion of the oourt the identity of the
ohild to whom an entry in the Registor of Births relates, any
adoptlon order madc in punsuance of the application shaU
@ntain a di,reotion to the Registrarr-General to cause the entry
in the Register of Bi'nt'hs to be marked wi,th the word
"Adopted".

(4) Where an adoption order is rnade by I court in
,respeot of a chi;ld who has previously been the subject of an

Cap. l,t3 (1988).
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adoption ordor made by suctr oourt under this Act or thc
Adoption Act (now repeailed), the order shall oontain a dircc-
tion to the Registrar-Crenenal to cause'the prwious entry in
the Adopted Children Register to,be markod with the word
"Re-adopted".

15) Where an adoption order i,s made by a court, the
court shall cause the order to be oommunicated i,n the prescri-
,tred marmer to rthe RegistrarCeneral, and upon rcceipt of
such communication rthe Registrar-Creneral strall cause oomp
liance to be made wi,th the directions contained in the order
both in regard to marking ,an efirtry in the Register of Binths
with the word "Adopted" a,nd im rcgard ro making the appre
priate entry in the Adopted Children Register.

129. (l) The court by which an adoption orde:' has been
made under this Act or the Adoption Act (now repealed) may,
on the application of the adopter or of the adopted person,
a;rnood the order by the oorrection of any errcr rin the particu-
lars son@ined thereiu and, where an adoption order is so
amended, the court shall cause the amendment to be oommuni-
cated in the prescribed manner,to the Registrarr-Gensral, and
any nsoessary correction of, or addirtion to, dhe Adoptcd
Chi,ldren Register shal'l be made accord'i'ngly.

(2) Where the adoption order was made before the com-
menoemsnt of this Act, the power of the court under sub
section (l) shatrl include power to amend the ordeir-

(a) by the insertion of the coun,try of ,the adopted pcrson's
bi,rth; or

(b) (where the order does not specify a precise date as the
da,te of the adopted pe.rson's bi,rtD by thc insertion
of the date which app€ars,to the cou,rt to'bethc datc
or proiba,ble date of his binth,

and the provi,sions of that subsection shall have eftect aooord-
ingly.

(3) Where an adoption order is quashed or an appeal
against an adoptron order a[owed, the @urt which made the
order shall give directiors to the Registrar-Ge,neral to canccl
any entry in the Register of Births and any entry in thc
Adopted Children Register whioh was eftoted in pursuancc
of the order.

I
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(4) A copy of, or ex'tract from, an entry in any register
,being an entry the marking of which is cancolled under this
seo0ion, shall be deemed to be an accurate c()py or extract attd
only if, both,ttre marking and the cancellation are omitted
therefrom.

Eflect ol Adoption Order

130. (l) Upon an adoption order bcirtg mlde, all light.s,
duties, obligations and liabitltities of the parents or guardians
of tttre Child in relation to rhe fu'ture custody, marintenance and
education of the chirld, inoluding all nights to appoin,t a guar-
dian and to conrsent or give nortice of di,ssent to marriage, shall
,be extinguished, a,nd all such nights, dut,ies, obligations and
,liabi,l,i,ties shall vest in and be exerci,sable by and enforceable
against the adopter as if the chi,ld were a child born to the
adopter inside manniage, and in respect of the matter aforesaid
the child shal,l stand to t'he adopter exclusively in the position
of a chi'ld bo,rn to the adopter inside mar,riage.

(2) In any case where two spouses are the adopters, the
spous€s sharll in resp€ct of the matters aforesaid, and for the
purpose of the jurisdiction of any court to make orders as to
the custody and maintenance of and righ,t of access to children,
stand to each other and to the chi,ld in the same rela'tion as
they would have stood if rhey had been the la,Mul father and
rnother of the child and the child shall stand to them respecti-
vely in ,the same relation iN to a lawful father and mother
.respeotively.

(3) For the purpose of any written law relating to marri-
age for the time being in force in Kenya,, an adropter and the
pemon whom he has been authorized to adopt under an adop
tion order shall be'desmed to be within the prohibited degrees
of oonsangu,inity; and the provisions of this subsection shall
continue to have effeot notwithstanding that some person other
than the adop,ter is authorized by a subsequent order to adopt
the sa,me chi'ld.

131. For the purposes of 'the Workmen's Compensation
Act, a child rvhom a deoeased workman has been authorized
to adopt under an adoption order shall be deemed to be a
mernber of the fumi,iy of the workman and an adopter shall
,be deemed to be the parent of a deceased workman whom he
'ha,s been authorized to adop.

Rights and
duties of
parents and
capaciry to
marry.

Workmen'g
compcosatioo"
Cap. 216.
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132. (l) Where an ad,option,ord,er is,lnade in respeot of a
chifld'bo,rn outside mamiage ,then subjeot to this secti'on, any
order, decree or ag,reement whereby the father of the ohiJd is
required o,r has undertaken to make payments specifically for
'the benefi:t of the child shalil cease to have effect, but wi,thout
prejudice to the recovery of any anrears which are due under
'the deoree, order or agreement at the datte of ttre adoption
order.

(2) Where a ohi.ld,to whorn any such order, decree or
agreement as aforesaid relates ls adopted by his motlher, and
the mother is a, single wornan, the order, deoree or agre,ement
shall not cease to have effeot by virtue o,f the foregoi,ng sub
section upon the making of the adoption order, bu,t s'ha'Il oease
'to have effect i,f she subseque,ntfly marries.

(3) Where an ad'option onder is made in respect of a child
committed ,to the care of a fit perso,n, an approved society or
an appoin,ted local authority by an order in force under this
Act, the last menrtioned o,rder sha,lrl oease to have efiect; and
in any such case any contribution order rnade in resp€ct of the
chitd shall cease to have effect, but without prejud,ice to the
r@overy of any arrears which are due under that ordor at thc
date of the adoption order.

133. ( l) Where, at any time after the making of an adop-
tion order, the adopter or the adopted person or any other
person dies intes,tate in respect of any movable or inrmovable
property (other than proporty subject ,to an entai{ed intorest
under a disposition rnade before the date of the adoption
order), that propeny stra,ll devolve in all ,reE)ects as if ,the

adopted porson were rthe ohi,ld of the adopter bo,rn inside
marriage and were not the child of any other person.

(2) In any disposition of morna'ble or irnmovable property
made, whether by instrument inter vivos or wi,ll (including
codicitl), after,ihe date of an adoption order-

(a) any referend (whether express or iruplied) ,to the chi,ld
or chifldren ol the adopter shall, unless the oontrary
intention appe&rs, be construed as, or as including, a
referenoe to thc adopted porson;

(D) any referen@ (tthother express,or irnplied) to the child
or children o,f ,the ado,pted person's natural parents
or either of thsn shall, unless the ontrary irltention

I
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appears, be oonstnred as not being, or as not includ-
ri'ng, a,refcrene to the adopted p€rson; and

(c) any referenoe (wher0rcr ex,press or irnflioO to a person
related to the adopted ,porson in any dcgree shall,
unless dhe contmry interxtion apFars, be construed
as a reference rto tthe person wtro wourld be related
to hi.m ,in that degnee if he wore the chi'ld of the
adopter born inside rnarrriage and were not the chi'ld
of any o,ther person.

(3) Where rurder any disposition any morrable or immova-
ble pnopenty or any interest in sush property is limited
(whettrer sulbjwt rto a,ny prweding ,lirnftadon or dturge or nott)

in sush a luay that it would, a,par,t firo'm,this seotion, derrolve
(as nearly ,as the hiw perrnits) along with a dignity ortitle of
honour, then whethor or not the disposittion conrtains an
express rreference to the drydty or tittle of honour, and whether
or not the property or some interest rin ,the propetty may in
some evcnt beoorne sevorpd (henefrom, nothrng in this seotion
Shaltl o,perate to severthe propelty or any rin'terest therein from
the digni,ty, bu,t the property or interest shal,l derrolve in a,ll

re,speot as if th,is smtion had not'been enacted.
\

134. (l) For the pulTpose of rthe application of any writte,n
law for tlhe ,tirne boitng in fotlce in Kenya to the, derroluEion of
any property in 'acco,rdance with section 133 antl for the pur-
poses of tthe oonsrruotion of any such disprosirtisn as is rnen-
tioned rin that section, an adoptod person shall 'be deerned to
be relatedto any otherr porson being the striiild or ado,pted chi'ld
of the adopter or (in the case of a joint adoption) of either of
the adoptors-

(a) whore he o,r she was ado,pted by ,tlrro spouses jointly
and tha,t othor porson is the cldld or adopted child
of both of ,them, as brother and sister of the whole
blood; ot

(D) in any other case, as brothsr afld sister of the half-
blood.

(2) Notwi,thsilanding any'rule of ,hw, a disposition made
rby wllil or codicil executod hefome thc date of an adoption
ordet shall nort 'be treated, for the purposes crf section 133, as
rnade after that date by reason only th&,the witll or codicifl is
oonfir''med by a oodici,l executed after that &tc.

Provisionr
supplomcntary
to seotion 133.
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(3) Notrvithstanding anything in seotion l3-1, trustees or
porsonai representa,tives may oorwey or distribute any movable
or immoraable pnoporty to or among the porsons enti,tled there"
to without having asrenta,i,ned that no adoption order has been
made by virtuc of which any prson ris or may be entitled to
any intorrest theroin, and shalil no,t be liable to any such person
of wthose claim ,they have not had notioe at the ,tirne of tho
oonveyan@ or distribution; but noth'i,ng in this subaeotion shall
prejudie the right of any such person'to follorv the property,
or any proporty ,representfurg it, ,into trtre hands of any lErrion,
ottpr ,than a ,punrtraserr for vatlue withou,t notice, who may
have received it.

(4) Whcrc an adoption order is madc in rcspect of a
person who has becn prcviously adopted, thc p,revious adop
,tion shall be dimegarded for the purposr's of section 133 in
relation to the devolution of any property on the death of a
person dying intestate after the date of the subsequent adop
tion order and in relation to any disposition of property made
aftcr that datc.

135. (l) Wttere a porson has been arloptul (rvhether

beforc orrftcr the commenccment of this Act) in any placc
outside Kcnya acco,rding to the law of that placc, and thc
adoption is onc to which this section applics, then, for thc
purposes of this Act and all other written laws, the adoption
shall have the same effect as an adoption order validly madc
under ttris Act, and shall have no other effect.

(2) Subsection (l) shall apply to an adoption in any placc
outside Kenya, if-

(a) the adoption ordcr was madc by an order of any court
of law in any oountry in the Commonweatlth;

(b) in consequcnce of the adoption, the adopter had, or
would havc had, immediately following thc adoption,
according to the law of that country a right superior

. to that of any natural parent of the adopted pe$on

. in rcspect of the custody of the pcrson; and

(c) in conscqucnce of the adoption, ttre adopter had,
imm661a61y followdng the adoption, accorditrg to
thc law of that country a right superior to or equrl
with that of any natural parcnt in respect of any
proporty of thc adoptcd pcrson which was capablc
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of passing tro the parents or any parent of the pcrson
in the eycnt of the person dying intcstate without
othor next-of-kin and domic,iled in the place where
thc adoption was made and a national of thc country
which had jurisdiction in respect of that place,

but not otherwise.

Adoption Socicties

136. (l) No body or persons shall make any arrangement Rcctruion
for the adoptirrr of a child under the provisions of this Act on makiog 

.

unless that UoAy is apprnved as an ad,opiion society under this ilt"trffilfl
Part.

(2) Thc Minister may, by order published in the Clazette,
prohibit the making of arrangements for the adoption of a
child under this Act by any individual person other than the
parent or guardian of a child or such persons or classes of
persons as may be prescribed, and any person who contravenes
the order oommits an offence and is tiable on ccnyiction to
imprisonment for a terrn not exceeding one ."-ellr ('r 'to a fine
not exceodinq ten thousand shi,llings or to b;rth.

(3) Any corporate body of persons. or arly person u,ho
takes part in the managemen,t or- cofltrol of au unincorpro'rate
body of persons, which makss arrangelnents for the adoplion
of a child in contravention of subsection ( I ) contmits an offence.

(4) Any corporate body which comrnits an offence under
this'section :shall be liable on conviction to a fine not exceeding
twenty thousand .shil I ings.

(5) Any person who takes part in the management or
control of an unincorporated body of persons which is guilty
of an oftence under this section shall be liable to imprison-
ment for a torm not ex@€ding one year or to a, fine not
exceeding ten thousand shillings or to both.

(6) In any proceedings under this section, proof of thiags
done or of words written, spoken or published (whether or not
in the presence of any p,arty to the proceedings) by any person
taking part in the management or control of a body of persons,
or in making arrangements for the adoption of children on
behalf of the body, shall be admissible as evidence of the pur-
pose for which that body exists.
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137. (1) The managing oommittee or governing body
of any body of persons which exists wholly or in part for the
purpose of making arraingements for the adoprion of children
may apply to the Minister for that body to be approved by
him as an adoption society, and the Minister tnay, after
making such inquiries as he thinks fit, roprove that body for
that purpose and issue a cendificarte of approval accordingly.

(2) The M,inister shall not apProve an adoptiotr society
under this Part un,less he is satisfied, by zuCh widene as he
may reasonably require, that the .so,ciety is a charitable organi-
zafion.

(3) The Ministe,r may refuse to approve an adoptlon
s@iety under this Part if it appears to him-

(a) that the activities of the society are not controlled by
a committee of members of the sooiety who are rcs-
ponsible rto ,the mernbsrs of the society;

(D) that any lrcrson employed or proposed to be employed
by the society for the purpose of making any arra-
agcments for the adoption of children on behalf of
dhe society is not a fit and proper person t'o be so
employed;

(c) that the number of coanpetent persons proposcd to bc
employed, or employed by the society for the pur-
pose aforesaid is insufficient having regard to the
extent of ,the astivitries of the society in c.'rnnexion
with that pur,pose;

(d) that any [Drsorr ,taki,ng par,t inr the manargement or
@ntnol of the society or auy rnentber of ,the sooiety
has been oonvioted of an offence undsr this Act, or
of a breach of any,regulations made under this Act;

((e) that iirt would not be in the pubtic 'interest to approve
the same, having regand to the number of adoption
societies a'lneady approved and functioning in the
,particula,r looality.

(4) Thc Minister may at any time cancel the erfficate of
apprrorrtal sf an ad'optlirorn s'ocietty, o'rt ?fly -uround, exoept thaf
mentioned in panagraph (e) of subsection (3), which w<ruld

entitle h,im tto refuse a1 n,pplrication for t,he approval of the
society, or orn the ground rhat the society ,is no lo,nger a charit-

I
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ab,le orgraniization a,nd the Minister may at any tirne cancel the
cerlificate of approval of any adopt'ion society itf he is satisfied
that it is failing or has failed to disoharge properly d,ts funouions
under this Act.

(5) The managing committee or governing body of
any adopti'on society may, on ;giving three ntonths'
srotice to the Mi,nistor of thein i,nrtpntion to do so, surrender
,the cortificate of aprpnova'l of ,ttre sooioty, and art tlre expiration
cf three rnonths fnom tthe da,te of ,the notice (urrless the notrice
ds pneviously withdrawd the surrender of the certificate shal,l
take effect and the s,ooiety shall cease to be an adoption sooiety.

(6) The Minister shall, within one month from,the date
,thereof, cause any grant of a centificate of approva,l and any
notioe of the withdrawal of, or intention to sunrender, the
oortificate,to be published inthe Gazctte.

l3t. (l) Where the Minister proposes to refuse an applr- Pnooodurp.

cation for a ertificate of approval made to him by or on
behalf of any body of perso,ns'or to cancel the certifioate of
approval of an adoption society, he snall gile to it not less
than fourteen days' notice in writing of his intontion to do so.

12) Every notice under subsection (l) s,hall state the
grounds on which 0he Minister itrtends to ,refuse the aprpl'ica-
tion or ,to canel,the certificate of approrral, as the case may
be, and shall oontain an int,ima,t,ion t,hat, if with,in four-
teen days after the receipt of the notice, 'the body
of persons or the ado,ption society, as the ca,se may be,
informs hirn in wri,timg that ,it so desires ,the Minrister will,
,before refirsing the applrica,tion or cancel,tring the cer,tificate of
approval, as the case rnay be, afford an op,por,tunity of causing
,representation to be made to hi,m by or on i.ts,behalf.

(3) If the Minister, after giving ro llrc body of persons
or the adoption society, as the case m4y be. an opportunirty
of causing such representations as aforemid to be made, decides
to refuse the application for a certificate of approval or to
cancel the certificate of approval, as the case nray be, he shall
give to it the same notice in writing of his decislcrn.

(4) The deoision of the Minister shall,bc final.
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139. The functions of an adoption society shall tre-_

(a) whencver requtred by an ai1rplicant or a proqpeotirc
applicant for an adoptionr order, or by the oourt or
the Minister to oonduct negotiations wi,th any person
who, having the care and possession of a child, is
desi,rous of causing the child to 'be adopted, and in
lnrticuilar, to secure that ttrc Freo,t or grrardian of
tthe child understands ttle effect in ,rolation 'to his
ni,ghts as a parent or guardian, of 'the maki,ng of an
adoptio,n ordor in ,respeot of the ohitld;

Ib) subiect to lts having the facirlities to do so, to take care
and possession of any ohi'ld wlrose paren't or guardian
is desinrus of causing ttre chi,ld to be ado,p,tod, pend-
ing arrangements for ado,ption;

(c) in thc casc of cvory chi,ld to rnake such inqui,ries and
causc suoh relplts to bc obtained as the society may
think fit, or as ,the oourt may direct, for the punpose
of cnsuriqg so far'as may ,be,'the suitability of the
child and the porson pnoposing to adopt hirn respec-
tivoly and, in particular, to obtain a report on the
heal,th of the ohild signed by a medical practi,tioner;

(d) to nominate a mcmbor or ofter of the socioty to act
as guardian ad litem to the child for the purporc of
arry adoption.,pnoeedings relating to the chi,ld, but
withont prejudioe to the power of the court to
sppoint any ottrer porson'to act as guardian ad litem
to the child in the procecdings;

(e) insofa,r as the funds at its disposa,l pormit, to make
provlsion for .the care and supervision of chi,ldren
wtro'have been plaoed by,their parents or guardians
at the diepoei'tion of the society; and

(fl to ,perform such other duties as may be prcscribcd.

140. (l) It shall not be lawful for an adoption societyby
whom arrangemen,ts arc made for the adoption of a child to
plaoe the child in the care and possession of a, pcrson resident
in Kcnya who proposcs to adopt him, u,'hothor in pursuance
of an adoption order or otherwise, ,i,f an adoption order in
rospeot of the cldld oould not lawfully bc madn in favour of
tbat pcrson.

I
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(2) At any time witLtri,n three months from the date on
which a child is delivered into the care and possession of a
porson resident in Kenya in pursuance of ar,ra,ngements made
by an adoption society for the adoption of the child by that
person-

(a) that person may give notice in writing to the society
of his intention not to adopt the chi'ld: or

(b) the society ruy cause notice in writing to be given to
that porson of ,therr intention not to allow the child
to remain in his care and posession.

(3) If at the expi'ration of the period of three months
mentioned in subscotion (2) no suoh notioe as is mentioned in
that subseotion has been givcn, the person into whose care and
rposession the child was delivered shall, within six months
after rthc expiration of that period, either-

(a) apply 'to the court for an adoption order in respect of
the chirld; or

(D) give notice in wri,ting to the sooioty of his i,ntention not
to apply for such an ordcr.

(4) Where any notice rs given to an adoption society by
any person, or by suoh a society or any person, under sub
soction (2) or subseotion (3), or whore an application for an
adoption onder made by any person pursuant to subsection (3)

is refused by the @urt, that pcrson shaU, within seven days
after the date on which the notice was given or the applica.tion
rrefused, as the case may be, cause'the ohild to rbe returned to
the society, and the society shaltl receive the ch,i,ld aocordingly:

Provided tha,t it shaill be sufficient compliance with the
requirements of this subsection if the chiM is delivered by the
said person to, and is received by, a suitable person nomi,nated
for the purpose by the society.

(5) Any person who contravenes this section shal,l be
guilty of an oftence and liable to impnisonmenrt for a term not
exceoding one year or to a fine not exceeding ten thousand
shi'ltlinp or to both; and the court by which ,the oftender is
convicted may order any child in respect of whom the offence
is commi,tted to be returned to his parents or guardian or to
the adoption society.
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l4l. (l) The Minister may at any time give notice in
writing to any adoption society, or to any omcer of such a
society, requiring that society or omcer'to prduce to hi,m such
books, a@ounts and othor documents rela,ting to the perfor-
mance by the socioty of rhe function of making arrangements
for the adoption of children as he may oonsider nec€ssary for
the exercise of the powers conferred on hi'm by subsection (4)

of section 137.

(2) Any such notice may contain a requirement that any
information to be furnished i,n ,acoordance with the notice
shall be vsri,fied by sta,tu,to,ry declaration.

(3) Any person who fails to comply with thc requircments
of a notice under this section shall be guilty of an ofrence and
liable to imprisonment for a tenn not exceeding three months
or to a fine not excceding one thousand shillings or to both.

General Provi.sions on Adoption

142. (ll Every member or officer of an adoption society,
and every person having any official duty under or being
employed in thc admiaisllsiion of this Act, shall rcgard and
doal with all documents and information relating to the adop
tion or proposed adoption of any child, or to any such child,
or to the parcnt or guardian of such child, or to the proposed
adopter of such child, as secret and confidential.

(2) Every person having possession or control over any
such documenb or information who at any time communi-
cates any such information or anything contained in any such
document to any person-

(a) othcr than the @urt, the Minister, the Registrar-
Genorsl or any other member or officer of the society;
or
any other member or officer of the society; or

(D) otherwise than for the purposes of this Act,

commi,ts an offence and is l,iab'le on convioUinn ,to'imprisonment
for a term not exceeding one year or to a line rrot exceeding
ten thousand shillings or to both:

Provided that nothing oontained in ttris rcction shall apply
to the commuuication of any document or infonnation madc

I
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in good faith in the interest or intended interest of such child
as aforesaid or of the par€nt or guardian of, or proposed
adopter of the child.

(3) No officer or member of an adoption society, and no
pcrson having any official duty under or being employed in the
administration of th,is Act, shall,be requ,ired to produce in any
court any such document as aforesaid, or to divulge or to
communicate to any court any such information as aforesaid,
excopt as may be necessary for the pulpose of carrying into
effect the provisions of this Act, or in o'rdor to bring or assist
in tthe io,urse of a pnosecutio,n for any ottence. under this Act

(4) The Minister may by order exempt ary person, by
name or office from the provision of this section.

143. (l) Subjoot to subseotion (2)-
b\ any adopter or any parent or guardinrn of a chi,ld who prohibitlm

receives any payment or other reward in considera- of ortkr
tion of the 

-adoption 
of a child under this Act; or pa]'otott'

(D) any person who makes or gives or agrees to give to
any adopter or any parent or guardian of a child
any payment or other reward in oonsideration of the
adoption of any child under this Act; or

(c) any person who makes arrangements for the adoption
of a child and receives or makes or gives any pay-
ment or other reward in conneption with the making
of the arrangements,

commits an oftence an is triahle on oonviction to imprisonment
for a term not exceodi,ng o,ne yoar or ro a fine not exceeding
ten thousanrd shi,llings or to both.

(2) Subsection (1) shall not apply-
(a) to any payments the making or receipt of which is

sanctioned by the court to whioh an application for
an adoption order in respect of a child is made;

(b) to any payrnents made by or on behalf of an adopfion
society in respect of the maintenance of a child who
has been placed at the disposition of the society;

(c) to any payments made to an adoption society by thc
parent or guardian of a child or by any other persou
in respect of the maintenance of the child, so long
as the child is not in the care and possession of a

),.
I
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pcrson who has ado,pted or proposes to adopt him,
whether under the adoption order or othenrire;-being
paymeffs made rveeldly and ajt arato noiexding
such rate as may be prescribed;

(d to any payments made to an advocarc who acts for
any pqty in or in ccnn€ction with an application for
an adoption order, being palments made in respcct
of such application; or

(d to 'any voluntary contribution made by an adoptcr or
any parent or guardian to an adoption sooiety.

14d.. (l) I't shall not he lawtful for any advertisement to
be published indicating-

(a) that the parent or guardian of a chi'ld desires to cause
the ohild to be adopted; or

(b) that a person desires to adopt a child; or
(c) that any person (not being an adoption society) is will-

ing to make arrangements for,the ado,ption of a child.

(2) Any person who causes to be published or knowringly
publishes an advertisement in contravention of this seotion
oommi,ts an offence and is liable on conviction to a fine not
exceeding ten thou'sand s?riltrinp.

145. Where any oftenoe unrder this Part or any rcp;ula-
tions made under this Act committed by a body corporate is
proved to have been committed with the consent or oonni-
vance of, or to be attnibutcd to any neglect on the part of, any
director, manager, member of the committee, secretary or
other officer of the body, he as well ,as the body corporatc
shall be deemed to hrave oommitrted that olfcnce and shall be
liable to be proceeded arfainst and pu'nisi'red accordingly.

146. The Minister may make regulations for the better
carrying out of the provisions and purposes of dhis Part and,
without prejudice to the generality of the foregoing, for either
of the following pulposes-

b) lor regulating and maintaining supervisions over thc
activities of adoption societies and persons or bodics
of persons purporting to assist in making arrange-
ments for the adoption of chi.ldren; or

I
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(D) for regulating the making of international adoptions
and prescribing safeguards therefor; or

(c) for prescribing any matter authorized or rcquired to
be prescribed undor,Otis Part.

147. The Mini'stor shall have power, from time to time,
by order, cither retrospectively from the passing of this Act or
prospectively to exclude from ,the operation of all or any of
the provisions of ,this Part the members of any race, tnibe or
seot in Kenya, or any part of such race, tribe or sect, to whom
he may consider it impracticable or inexpedient to apply such
provisions, and may also from time to time revoke any such
order, but not so that the revocation shall have any restros-
peotivc effect.

14E. The Chiof Justie may make rulcs of court direct-
ing the rnanner in w,luidtr applications to sourt have ,to be
made and gene,rally pnoviding for matters of procetlure and
incidental rnatters ar,ising trnder this Fart.

Pen^r VI-GUARDTANSHTp

149. (1) On the death of rthe futhor of a child, the mother,
if surViving, shall, subjeat to the provisions of this
Agt, be guardrian of the child, eiither alonc or jointly w,i'th
any guardian appoin,ted by the father; and when no guaxlian
has been appoi,nted by the futher, or if rrhe guardian appointed
by the futher is dead or refuses to adt, the sount may appoint
a guardian tb act jointly with the mother.

(2) On ttre dea,ttr of the mot'her of a ohild, the father,
if 'survtiving, shall, subject to ,the provisions of this
Act, 'be guardian of the c,triM, either alone or jointly rvith
any guardia,n'a'ppdinted by the mother; and when no guardian
has been appdinted by'dhe mdther, or if the guardian aippointed
by tlrc mother is dead or refuses to act, the court may appoint
a guardrian to adt ioinrtly with the father.

(3) Where a child has nto Intrcnt, ntr guardian and no
other person having parrental ,rights with respest to him, the
court, on tthe applicatimr of any person, may appoi,nf (he
applticant to be the guardian of rttre ohild.

Exc,optloo.

Rulcs ol
court
unden Part.

Right of
surrviv,ing
paront as to
g,uardianship
and ,powers of
court.
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150. (l) Eirther parent of a child may, by deed or will
appcint any person to be guardian of fie child after his death.

(2) A guardian so appointed sha'll act jointly with the
su'nviving ,parcnt of ithe dh,ild so long as that ,pa'ren't remains
al,ive, unle'ss that parent objects to his so acting.

(3) If the surviving parent so objects, or if 'the gua'dian
so appointed considers that the parent is unfit to have the
custody of the child, the gua'rdian may apply to the oourt,
and the count may either-

(a) refuse to make any order (in rvhich case the parent
shall remai,n sole guardian); or

(b) make an order that the guardian so appointed shall
aot joi,nrtly with'the parent; or

(c) that he shall be sole guardian of the child,

and in the latter ca,se may make such ordcr regarding the
custrody of the ohi,ld and the nigttit of access thereto of its parent
as, havi'ng regard fro rthe welfare'of ,the ohild, the couft may
think fit, and may further order that,the parent shall pav to the
guardian towards the maintenancr of ,the chi'ld such weekly
or other periodical sum as, having regard to the means of
the parent, the oourt may consider reasonable.

(4) Where guardians are appointed by both parents, the
guardians so appoin'ted shall after the death of the surviving
parent ac,t jointly.

(5) If under section 149 a guardian has becn appoin,ted by
the court to act joinrtly with the surviving parent, he shall
oontinue to act as guardian after the death 'of that parent;
but if the surviving parent has appoin,ted a guardian, the
guardian appdinted by the court shall act jointly with the
guardian appointed by that parent.

151. A guardian under section 149 or section 150 shall
have the same powers over the estate and the psrson, or over
the estate, as the case may be of a ohild as ,r guardian appointed
by will or otherwise under,the Law of Succession Act.

152. The mother of the ohild shall have the same right
to apply to ,the coutt in respCIct of any matter affecting the
child as are possessed by the father.

188



The Child.ren Bill, 1994

I

I

I

153. (lI The oourt may, upon the application of either
parent of a child, make such o,rder as rt nlay think fit
regarding the custody of the child and the right of access
thereto of either paFent, having regard to the welfare of t'he

child, and to the conduct of the parents, and tr.r fte wishes
as well of the mother as of the father, and may alter, vary
or discharge that order on the application of either parent,
or, after the death of ei0her paren,t, or any guardian under
this Act; and in every ca'se may make such order respecting
costs as it may think just.

(2) The,power of the court urrder subsection (l) to make
an order as'fo the custody of a child and the right of access

theret,o. may be exercised notwithstanding that the mother of
the child is then residing with ,the father of the child.

(3) Where't,he court under sub.seotion (1) makes an order
giving the custody of the Child to the mother, 'then, whether
or not the mother ,is t,hen resid,ing wi'th the fat,her, t,he court
may further ,order ohat tthe father shall pay to the mother
towards the maintenance of the child such rveekly or other
peiiodical sum as trhe court, having rogard to the means 'of
the father, may think reasonable.

(4) No such order, whether for custody or maintenance,
dhall be enforceable, and no liabil,ity thereunder shall
a@rue, while the mother resides r#lth the father, and any
such order shall cea:se to have effect if for a period of three
months after it is made the mother of the cirild continues to
reside with t,he father.

(5) Any order so made may, on the application of either
the father or the mother of the child, be varied or discharged
by a subsequent order.

154. The court may, on being satirficd that it is for the
welfare of the ohild, remove from office any testamentary
guardian, or any guardian app'oin,ted or acting by virtue of
this Act, and may also, if the court deems it to be for the
welfare of the child, appoint anqther guardian in place of
the guardian so removed.

Power of court
to make order
as to custody.

Power of court
to removc
gui.rdian.
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155. Where two or more persons act as joint guardians of
a child a,nd trhey are unable to a,gree on any question
affecting the welfare of ,the child, any of thenr may aflply (o
the court for its direstion, and the court may make such
order regarding the matters in difterence as it may think
,proper.

156. In any case where a decree fcr ju,'licial separution,
or a dec,ree either nisi o'r'absolute for divorce, is pronounced,
the court proino,uncing the decre.e may thereby declare the
pare'nt by reason of ldhose misconduct the decree is made to
'be a person unfit t'o have the cuslody 'of the ohildren of the
marniage, and, in that caso, the parent so declared to be
unfit shall not, upon tthe death of the other parent, be en,titled
as of right '!o ,the custdy or guardianship of ,the ohildren.

157. No agreomen,t contained in any soparation deed
made botween the father and the mothe: of a child shall
be held to be invalid by roason only cf its providing that the
fa,ther of that child shall give up the custody or control
thereof to the mother:

Provided that the court shall nct enforce any such
agreement if it is of opinion that'it will not L.e for the benefit
of the chi{d to give effect thoroto.

15t. Where the parent of a child applies to the court
for a writ or order for ,the production of the child, and the
court i,s of opinion ,that the pa:rent has abandoned or deserted
the child, or that he has otherwise so condrrcteil himself tha,t
the co,urt should refuse ,to enforce his right to the custody of
the child, the court may decline to issue the rvrit or make
the order.

159. If, at the,tim,e of the rapptrication for a writ or order
for the production of the ohi,ld, the child is bein.q brought
up by another person, the Oourt may, if it order.s the child
to be given up to the ,paren,t, funha clrder that the parent
shall pay to that person ,the whole of the costs properly
incur,rcd in bringing up the child" or such pot'tion thereof
as shall seern to the court to be iust and reaso,na,blc having
regard to all ,the circumstanoes of ,the case.

I
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150. Where a parertt has-
(a) abandoned or deserbed his child; or

(D) alloved his child to be brought up by an,other porson
at that person's ex,pense for such a length <lf time
and under such circumstancos as to satisfy the
court that ,the parent was unmindful of his parental
duties,

thc court shall not make an ordor for the delivery of the
child to ,the parent unless the parent has satisfied the cou,rt
tha,t, having regard to the welfare of the chi)d, he is a fit
person to have the custody of ,the child.

151. Upon any ra'ppli'oation by the parent for the
production or custody of a child, if the court is of opinion
that the parent ought not to have 'the custody of the child
a,nd that the chitld is being brought up .in a difterent rcligion
t'o 'that in which t,he parent has a legal right lo require that
the chi'ld should be brought up, the court may make such
o,rder as it may think fit ,to secure that tfie child be brought
up ln the religion in which the parent has a legal right to
require ,that the child should be brought u1r.

162. Any person for the,time boing under an obli-eation
to make paymsnt in purzuance of any order for the payment
of money under this Aot shal'l give notice of any ohange
of addrers to such person (if any) as may be specified in the
order, and any person failing without reas'onable excuse to
give suoh a notice commits an offence and is liable on convic-
tion fine n'ot exoeeding ton tthousand shillings.

(2) Where'the court has madc any such oi'der, it may,
in addit'ion to exercising any 'other powers for enforcing
compliance with the order, in any case where 'therc is any
pension or income payable to the person agalnst whom the
order is made and capable of boing attached, after giving the
person by whom the pension or income is payable an
opportunity'of being heard, order ,that suoh part as ,the court
may think fi,t of that pensi'on or Iincorne be atrtached and
paid to the person nam'ed by 'the cflrrt; and 'that further
order sha'll be an authority to the person by whom the
,pension or income 'is payable to nrake the payment so

ordered, and tthe receipt'of the persfir to whom the payment
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is ordered to be made shall be a go'd discharge to the pers'on

by whom the pension or inconr,e is payable.

163. Where in any 'prooeedings before any court the
custody or upbringing rtf a child, or ,the admin,istration of
any property belonging to'or held on frust for a child, or the
application of the income thereof, is in question, the court,
in deciding ,that ques'ti'on, shall regard the welfare of the
child as the first and pararnounlt conslderation, and shall
not take into considerati'on whether from any other point of
view the claim of the father, or any right at common law
possessed by the father, in respect of the custdy, up-bringing,
administration or appl,iaation is superior to that of the mother,
or tthe claim of the molher. is superior to that of the father.

164. No,thing in ,this Act shall restrict or aflect the
jurisdiction of the court to appoint or remove guardians.

165. (l) The Rules Committee mav make rules of oourt
directing the manner in which applications to the oourt are
to be made and generally providi,ng for matters of procedur€
and incidental matters arising under this P.rrt.

(2) Rules of court may provide f'or applications being
heard and determined otherwise than in open court.

Penr VII-MIscELLANEous AND GrNrnrl
166. (l) A person aggnieved by any act of the f)iroctor

or an authorized 'officer i,n exercise of powers conferred by
fhis Act may appeal rt'o the Minister within fourteen days.

(2) An appeal under subseotion (1) slt'.lll be made In the
prescribed manner.

167. A person convicted CIf an oftence under this Act
for which no olher penal'ty is prescribed shall be liable to a
fine not exceeding twenty thousand shillings, olto imprison-
ment for a te'r'm not exceeding two yoars, orto both.

fOt. The Minister may make regulations- -

(c) for prescribi,ng anything that may be prescni'bed underi ,this Act; or
(b) generally for the bettor carrying out of tfe prrovisions

of thi's Aot.

0
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159' (l) The laws spooified in the Fourth Sohedule are
repealed.

Ropcrl o,(
rrlutcn laqr.

a

(2) Without prejudice rto the generality of the application
of zubsecti,on (3) of scction 23 of the Interpretation and
General Prryvisiom Aot, the transitional provi$ions set onlt in crp. 1
the Fifth Schedule to this Adt shall have ellect upon the
repeal'of the Acts spooified in the F@nth Sohedule.

FIRST SCHEDULE (s. 22 (3))

PnocrpprNcs oF THE Ntrrox.tr, Couxcrl or Cxrlpnrx's Srnvlcrs

1. The chairman shall preside at every meeting of the
Council a,t which he is present, and in ,the absence of the chair-
man at a meeting ,the members present shall elec,t one of their
number who shall, wi,th respec,t to that meering and,the business
transacted therea,t, have all the powers of the chairman.

2. The quorum of the Council shall be nine.

3. At any meeting of the Council the chairman shall have
a casting as well as a deliberative vote and subjec,t thereto, fhe
decision of the majority of tha members present and voting at
any meeting of rthe Council shall be deemed to be the decision
of the Council.

4. Subject to paragaph (2), no proceedings of the Council
shall be invalid by reason of a vacancy among ,the members
thereof.

5. Thc chairman of the Council shall at any time of his
own motion convene a meeting of the Council and shall in any
case convene a meeting within fourteen days of the receipt
by him of a wrirtten request signed by at least three members.

6. All instruments made by, and all decisions of the Council
shall be signified under the hand of the chairman or the
secretary.

7. Except as provided by ,this Schedule, ,the Council may
regulate its own proceedings.

SECOND SCHEDULE (s. 42 (2))

Welfare Schemes

Prnr I
Provision for ,the assumption by local authorities of the carc

of persons including-
(c) provisions for persons who are orphans or have been

deserted or are in need of pro,tection and discipline;
(b) provisions for persons already subject, or becoming

subjeot to orders of cour,t; and

I

I
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(c) provisions requiring parents of persons commirtted to the
care of local authori,ti,es to mainttain contast with such
aurthorities.

Penr II
Treafrnent of Persons in Cme of Local Autharities

1. Furtherance of the best interest of persons in their care.
2. Pnovisions fo,r the accommodation and maintenance of

persons.

3. Tht establishment and maintenance of institutions or day.
nursertes.

4. The accommod,ation of pers,ons in voluntary homes in-
cluding foster homes set up by voluntary societies.

5. The provision of hostels and youth ,organiza,tions.

6. The provision of financial assistance towards expenses
of maintenance, education o,r training of persons.

7.. The defraying of expenses of parentsr etc., visiting
persons or attending funerals.

Penr III
Voluntarg Homes and Volutnmg Organizations

1. The appointment of voluntary organizations to act as
agents of local authorities.

2. Provision of the after-care of persons formerly in the a
care of local authori,ttes or voluntary organizations.

A ilmini s tr ativ e an il r rn on 
" r'oli rr'rY" ror"

1. Establishment of a children's committee.
2. Appointment of children's officers and appropriate staft.

3. Grants for training in child care.

4. Grants to voluntary organizations.

Penr V
Miscellaneous anil G"n"rol

1. Provision of places of safety.
2, Any other pruvisions which may be approved by the

Minister.

TTIIRD SCHEDULE

Offences Against Children uith Respect to uhich Part VII
Applies

1. Oftcnces under sections 140, 141, 742,143.144,
145, 746, t47, L48, 149, 150, 151, 157, 158,

".p' 
6it' lf3'r'"'*,'3laitt 

156' 167' 250 and 251 or

2. Offences under this Act.

r1
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FOURTH SCHEDULE (s. 169 (1))

3. Any other offences involving bodily injury.
Written Laus to be Repealeil

Cap. 141 The Children and Young Persons Act.
Cap. 143 The Adoption Act.
Cap. 744 The Guardiarrship of Infants Act.

FIFTH SCHEDULE (s. 169 (2))

Tn.lxsrrroxtr, PnovrsroNs

1. The juvenile courts established by seotion 3 of the Children
and Young Persons Act (hereinaf'ter referred to as "the repealed Cap. l4l.
Children and Young Persons Act") shall be deemed to be the
children's courts for the purposes of ,this Act.

2. The juvenile remand homes es,tablished, and the approved
schools approved or established, as the\case may be. under Part
V of the repealed Children and Young Persons Act shall be
deemed to be the children remand homes and approved schools
folthe purposes of this Act.

3. A person who immediately befo,re the commencement of
this Act is detained in a juvenile remand home or an approved
school under ,the provisi'ons o,f rthe repealed Children and Young
Persons Act shall be deemed to be detained in a children's
remand home or ,approved school for the purposes of this Act.

4. Every person in wh,ose care and possession a child is
placed under rthe provisions of Part VI of the repealed Children
and Young Persons Aat shall within 90 days of the commence-
rnent of this Act apply for registration as a foster parent under
sec,tion 94.

5. The chief inspector and inspecltors of children appointed
under sec,tion 54 of the repealed Children and Young Persons
Act shall be deemed to be the Direotor of Children's Services
and children's officers, respectively, for the purposes of this
Aot.

6. The loc'al aurtho,rities appointed by the Miiister under
sec,tion 58 of the repealed Children and Yorrng lersons Act
shall con'tinue to be appointed local authorirties for rthe purp,os'es
of this Act.

7. Tlte socierties and voluirtary institutions approved by the
Minister under the repealed Children and Young Persons Act
shall continue to be approved societies and voluntary institu,tions
for the purposes of this Act.

8. A person who, immediately before the commencement
of this Act is an approved officer under seotion 64 of the re.
pealed children and Young Persons Act shall continue to be
an approved officer for the purposes of this Act.
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Cap. 143.

Frrnr Sqrouw.-(C on t d.)

9. The Adopted 'Children Register maintained by the
Registrar-General under section 13 of the Adoption Act (here.
inafter referred to as ",the repealed Adoption Act") shall
continue to be the Adopted Children Register for the purposes
of ,this Act.

10. (1) An Adoption society other than a local authority
approved under sectilon 23 of the repe'aled Adoption Act shall
continue rto be an adoption society for ,the purposes of this Act.

(2) The Minister shall, forthwith on the comntencement of
this Act arrange for tthe ,transfer of the fuuctions of any local
au,thority as an adoption society to an appropriate adoption
societyl
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