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PREFACE
Mr. Speaker Sir,

It is my honour and pleasure to present to this August House, the report of the Joint
Committee on Energy, Communications and Information and the House
Broadcasting Committee on the interference with Avionic Communications
Frequencies by local radio broadcasting stations.

On Tuesday 7 August 2012, the Hon. John H. Mwau CBS, OGW, HSC, CFE, MP,
asked a question by private Nofice to the Minister for Information and
Communications concerning the interference with avionic communications
frequencies by local radio stations. In particular, The Hon. John H. Mwau CBS, OGW,
HSC, CFE, MP, wanted the Minister to:-

a) Explain whether he was aware of the complaints that some local radio
broadcasting stations are interfering with international and local avionic
communications frequencies thereby putting the lives of air passengers in
danger;

b) provide full information including the dates when each company applied for
and received approval for radio licences and the frequencies assigned,
including the list of all assigned frequencies to each company; and

c) provide a full list of all companies which have approval and no frequencies
assighed, including the dates when the approval was granted and the
reason why no frequencies have been assigned, including copies of avionic
interference complaints and copies of any investigation and/or report.

Mr. Speaker Sir,

Following the failure by the Ministry of Information and Communications to
satisfactorily respond to the question, the Chair directed that the matter be referred
to the Joint Committee on Energy, Information and Communications and the House
Broadcasting Committee.

Subsequent to this ruling, the joint Committee held a meeting on Thursday 9
August, 2012 fo deliberate on its programme of business.



Joint Commiitee Composition .
The Joint Committee comprises the following Members:

1. The Hon. (Eng.) James Rege, M.P. - Co. Chairman

2. The Hon. (Eng.) Nicolas Gumbo, M.P - Co. Chairman

3. The Hon. Clement Wambugu. M.P - Vice Chairman, House
Broadcasting Committee

4. The Hon. Maina Kamau, M.P - Vice Chairman, Energy, Information

and Communications Committee
5. The Hon. Emillio Kathuri, M.P
6. The Hon. William Kabogo, MP
7. The Hon. Joshua Kutuny, M.P
8. The Hon. Charles Keter, M.P
?. The Hon. David Koech, M.P
10.The Hon. Cyprian Omollo, M.P
11.The Hon. Aden Duale, M.P
12.The Hon. Prof. Philip Kaloki, M.P
13.The Hon. Adan Keynan M.P
14.The Hon. Ekwee Ethuro, M.P
15.The Hon. Edwin O. Yinda, M.P
16.The Hon. Peter Kiilu, M.P
17.The Hon. Benjamin Jomo Washali, M.P
18.The Hon. Gedion Mbuvi, M.P
19.The Hon. Evans Akula, M.P

Joint Committee sittings
The joint Committee held a total of 12 sittings and received oral and written
submissions from the following stakeholders:-
) The Minister for Information and Communications;
i) The Permanent Secretary, Information and Communications;
i) Kenya Civil Aviation Authority (KCAA)
iv) Communication Commission of Kenya (CCK)
v) Office of the Prime Minister
vi) The Permanent Secretary Ministry of State for Defence
vii) National Security Intelligence Service
viii) Office of the Aftorney General



SUMMARY OF COMMITTEE OBSERVATIONS AND FINDINGS
The Committee established the following:-

1. There was indeed interference with avionic communications frequencies by
some local radio stations;

2. The reasons why there were emissions interfering with critfical aeronautical
communications was as a result of absence of Band Pass Filters, installation of
non-type approved FM transmitters, broadcast from non-designated sites
and transmitting beyond the maximum authorized radiated power;

3. Some local radio broadcast stations had not relocated o the designated
transmission sites;

4. There were genuine applicants who had not been allocated frequencies;

5. Broadcasters have not been prompt in responding to the notices of violations
issued by the regulator particularly on the installation of Band Pass filters while
the regulator on the other hand had failed to enforce compliance with the
transmission parameters as specified in each broadcaster's license;

6. Installation of band pass filters is one of the most effective and practical
solution in  addressing interferences  with avionic communications
frequencies;

7. There were several consultations among stakeholders who are represented
at the National Security Advisory Council with directives to ensure the safety
of Kenya's Airspace;

8. The Permanent Secretary Ministry of Information and Communications and
the management of the Communications Commission of Kenya lack the zedl
and commitment to address the problem. Their delay in taking action after
obtaining Court warrants as directed by NSAC created a loophole which the
Committee was not able to determine whether it was deliberate or an
efroneous omission;

9. The claims by the PS Ministry of Information and Communications that his
hands were tied as CCK was an independent regulator were not valid
considering CCK could not work in isolation of its parent Ministry. The
Committee noted that the Minister represents CCK in the Cabinet while the
PS represents CCK within Government bureaucracy;

10.The Commission did not lack the requisite institutional memory to implement
the regulations as argued by the PS Ministry of Information and
Communications. Although there have been changes in the Office of
Director General the Commission is not the Director General. The office has



always been in existence and the current PS has served the same Ministry for
many years and therefore aware of the problems based on complaints by
KCAA and CCK through his office;

11.The tone of the notices of violations fromm CCK was too polite or “business-
like”, such that the regulator seemed to be pleading with the violators to stop
the violations. The Committee observed that this could be the reason behind
continued violations; .

12. There are Court orders restraining the Commission from cancelling
frequencies or licences held by media houses; the regulator’s efforts to deal
with the problem has resulted in protracted litigations that have hampered its
work;

13. Continued operations of broadcasters using permits under the old licensing
regime had rendered ineffective the necessary oversight of their operations
by the regulator and has resulted in both technical and ‘content related
problems;

14. Article 34 of the Constitution of Kenya 2010 anticipates an independent
regulator to regulate the airwaves and other forms of signal distribution;
independent of control by government, political interest or commercial
interests. There were however challenges in the ftransition to the new
broadcasting licensing regime that need urgent redress;

15. Some frequencies considered by CCK to be unauthorized have been in use
for many years and regretted that the confusion in the sector had been due
to failure by the regulator to regularize the broadcasting sector;

- 16.The delay of Court Cases related fo the ICT and telephony industry could
partly be attributed to lack of legal training on the subject matter, little or no
availability of information on the sector and failure to seek competent
professional legal advice.

17. The office of the Prime Minister and the office of the Attorney General were
not well briefed on the safety concerns resulting . from interference with
avionic communications frequencies. Consequently the Commission is faced
with external interferences in discharging its mandate. This has hampered its
ability to enforce the law and effectively regulate the ICT sector; However
the interventions of the two Offices and other stakeholders could help
address the matter;

18. The EB 100 Mini-port receiver used by the Commission during surveillance
exercises has not been calibrated for the last ten years this has posed the
challenges of accuracy.



SUMMARY OF COMMITTEE RECOMMENDATIONS

1. All broadcasters whose FM stations are interfering with avionic communications
must install suitable band pass filters that are type approved by the Commission
within the next 30 days while CCK should ensure that power fransmiftted by
local radio stations is within the approved limits.

2. All broadcasters should within 30 days relocate to the designated transmission
sites.

3. The Commission and the Attorney General should find a way of resolving the
disputes without protracted litigations and the Ministry should fast tfrack the
legislation on broadcasting to establish the independent regulator provided for
by the Constitution of Kenya 2010.

4. The Communications Appeals Tribunal (CAT) should seek to entrench itself more
authoritatively, and work closely with the Judiciary to become the first port of
call on all disputes in the communications sector.

5.The regulator (CCK) should enforce compliance with the transmission
parameters as specified in each broadcaster's license and enforce penalties
as provided for by law.

6. Based on the Committee observations that there were genuine applicants who
had not been allocated frequencies, the Commifttee recommends that CCK
should assign frequencies to genuine applicants.

7. The PS Ministry of Information and Communications has failed to discharge his
duties diligently despite the fact that he has served in the same Ministry for a
long time; he should therefore take responsibility and make a report to
Parliament within 30 days on his policy actions and the results therein.

8. The regulator should conduct a country-wide radio monitoring and surveillance
exercise within the next thirty {30) days to determine the level of compliance.
The relevant Parliamentary Committee should be furnished with a copy of the
status report once the exercise is complete.

9. The regulator (CCK) should issue broadcast permits within the new broadcasting
licensing framework before the election date.

10.Based on the Committee's observation that the frequency spectrum needed
urgent harmonization and that some of the frequencies considered by CCK to
be unauthorized have been in use since 2002, the Committee recommends
that the frequencies be regularized within 30 days. The regularization should
also include identification of all idle frequencies held in speculation in the sub-
sector. The same to be reported to Parliament at the end of the 30 days.



11. The Ministry of Information and Communication through CCK should work with
the local universities to design a Curriculum that offer LLM prdgrommes in ICT
and MSc in Telecommunications services. The Ministry should further spear-head
regular forums that will allow the Judiciary appreciate the complexities of the
telecommunication industry and enable all stakeholders appreciate the legal

“environment under which the industry operates.

12.Pursuant to the Committee’s finding that there were instances of external
interference with the work of the Commission, the Committee recommends
that the Executive desist from interfering with the work of the Commission. The
Commission should also give regular briefing fo key decision makers in the
Executive on the regulatory framework in the sector, especially on matters
related to avionic safety.

13.Based on the Committee’s observation that the Commission's EB 100 Mini-port
receiver used during surveillance exercises has not been calibrated for the last
ten years, the Committee recommends that the equipment be calibrated
yearly.
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Mr. Speaker, Sir,

On behalf of the joint Committee, | now have the honour and pleasure to present
the Report and Recommendations to the House.

Thank You,
Y Te] 1 1= Le I o S PP
CO-CHAIRPERSON
|ION. JAMES REGE, MP)
! '
| (A
Signed ... S T T

- o
.

CO:CHAIRPERSON
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CHAPTER ONE: INTRODUCTION AND BACKGROUND

1.0 INTRODUCTION

Frequency spectrum is a global resource that does not recognise national
boundaries. As a result, frequency allocation is done af the global and national
levels. At the international level, which is the first step in frequency spectrum
management, the International Telecommunication Union (ITU), which is a
specialized agency of the United Nations (UN), allocates frequency spectrum to
three defined regions of the world. Subsequently, each nation in the defined regions
undertakes frequency planning at a national level. In its frequency allocation
process, Kenya takes into account the requirements of all services that use
frequency spectrum, and exercises due caution to ensure that key services that are
adjacent to each other in the National Frequency Allocation Table (NFAT)do not
interfere with one another.

The Kenya Civil Aviation Authority (KCAA), which is the regulatory authority for the
aviation industry in Kenya, operates several radio-communications and radio-
navigation systems countrywide to provide critical aeronautical services to airlines
flying over Kenya's air space.

1.1. Background

There have been numerous incidences of avionic frequency interferences (copies of
some complaint letters from KCAA are attached hereto as Annex 1), most of which
operate within the frequency 118-136 MHz, adjacent to the FM broadcasting band
87.5-108 MHz band, due fo proliferation of unauthorized FM radio broadcasting
stations countrywide. These radio broadcasting stations do not adhere to stipulated
technical parameters and the designated broadcasting sites.

- 1.2 Terms of reference
The Committee reviewed its powers under the Powers and Privileges Act, Cap.é of
the Laws of Kenya and set out to achieve the following terms of references with
regard fo the inquiry:

1. To confirm that Communications Commission of Kenya has received complaints
from Kenya Civil Aviation Authority (KCAA) on reported incidents of harmful
interference with avionic communications frequency by local radio stations and
establish the causes of the interferences;
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To establish the causes of interference with avionic communicatiion frequencies;

3. To detail a list of avionic frequencies interfered with by local radio broadcasting
stations including the local radio stations that have been reported to cause
interferences, copies of notices of violation issued by the CCK to those stations
and the actions taken;

4. To detail information including the dates when each company applied for and
received approval for radio licences and the frequencies assigned, including the
list of all assigned frequencies to each company;

5. To detail a full list of all companies which have approval for frequencies but no
frequencies assigned, including the dates when the approval was granted and
the reason why no frequencies have been assigned. Further, to obtain copies of
avionic interference complaints and copies of any investigation and/or report;

4. To establish the criteria used to allocate frequencies and to access letters of offer
for each frequency dllocated; and whether there is use of unauthorized
frequencies in Kenya;

7. To establish whether there was compliance with the transmission parameters as
specified in each broadcaster's licence and the level of enforcement by the
regulator;

8. To establish the level of consultation between stakeholders in addressing the
problem if it exists, actions taken by various stakeholders to address the problem.

9. To receive proposals on how to address the problem and make
recommendations for the adoption by the House. ‘

According to the evidence received by the Committee, it revealed that the
broadcasting sector has withessed an increase in use of.unauthorized frequencies as
well as non-adherence to the ferms and conditions of spectrum licences by
broadcasters. The Committee also established that the Communications Commission
of Kenya (CCK) has in the past from time fo time, issued notices of violations to
broadcasters, to cease their unauthorised operations on the spectrum with little
success.

The Committee adequately interrogated the safety concerns raised by interference
with avionic communications frequencies and observes that the circumstances
necessitating the above question were serious and needed urgent redress. The
Committee therefore appreciates the wise and timely decision by the Speaker to

refer this question by Hon. John Harun Mwau CBS, OGW, HSC, CFE, to the Joint
Committee. :

13



CHAPTER TWO: SUBMISSIONS BY STAKEHOLDERS
2.0 INTRODUCTION

The Committee received oral and written submissions from various Stakeholders and
confirmed the complaints by the Kenya Civil Aviation Authority (KCAA) that there
was intferference with avionic communications frequencies by local radio stations.

The Committee also received written submissions including detailed information on
the dates when each company applied for and received approval for radio
licences and the frequencies assigned, the list of all assigned frequencies to each
company; a full list of all companies which have approval and no frequencies
assigned, indicating the dates when the approval was granted and the reason why
no frequencies have been assigned; and copies of avionic interference complaints
and investfigation reports. (Annex 2)

The details of the submissions received from the Stakeholders are presented here
below.

2.1 MEETING WITH THE KENYA CIVIL AVIATION AUTHORITY (KCAA)

The joint Committee held a meeting with the Director Kenya Civil Aviation Authority
who was accompanied by other KCAA officers on Tuesday, August 141, 2012,

The joint Committee was informed as follows:-

(i) The reports received by KCAA on interference with communication frequencies
from pilots are normally recorded in KCAA log books and then reported to CCK
for action

(i) There was indeed interference with avionic communications frequencies by
local radio stations. KCAA presented several detailed correspondences
showing the complaints received from pilots and communications between
KCAA and CCK, including a list of avionic communications frequencies that
have been interfered with by local radio stations and the proposed remedial
actions.

(i} VHF and HF Aeronautical Frequency bands are safety related bands and are
exclusive to aeronautical users and where other users are allowed, they are
supposed to ensure non-interference with aeronautical services. Any
interference could jeopardize avionic safety especially during landing;

14



(iv]The interference on following frequency bands have been reported 121.3MHz,
VHF Frequency 118.7 MHz, 119.7 MHz and 122.3 MHz.

(v) Interference with avionic communications frequencies was due to use of
higher transmitter power and failure to install band pass filters by local radio
broadcasting stations. '

(vi) The most affected HF frequencies are: 8870 KHz, 8879 KHz and 11300 KHz. The
enforcement could be exercised by taking some measures as follows:- »
e Requiring all JKIA based users of 2-way radios o register them with the office

of the General Manager-JKIA;

o Detailing the frequency range of such 2 way radios;

e Issuing a cautionary circular from the General Manager J.K.ILA to all holders
of 2-way radios af JKIA to respect the ITU protocol and CCK rules that
govern the use of radio frequencies and provides for the protection and
‘non- interference with avionic frequencies; and

e Enlisting the assistance and support of the CCK for purposes of dealing with
culprits. |

(vii) KCAA proposed a review of the existing legal framework and particularly
recommended that the KCAA Act should be reviewed to empower KCAA
to disable any interference with avionic communications frequencies.

2.2 MEETING WITH THE COMMUNICATIONS COMMISSION OF KENYA (CCK)

During its sittings held on Tuesday August 141, 2012 and Wednesday August 15M,
2012, the Director General CCK and other officers informed the joint Committee as
follows:-

2.2.1 Conditions for frequency assignment

The Committee heard that the conditions of frequency assignment require
broadcasters to:-

i) Operate under an annual licence which must be kept in force at all times by
making the payment of requisite frequency licence fee.

i) Seek type approval from the Commission of the equipment they intend to use
prior to installation and use.

i) Put the frequencies assigned to use within 12 months from the date of
assignment. If this is not the case, the Commission reserves the right to repossess
the frequencies and re-assign them to another broadcaster without further
reference fo them.

15



iv) Transmit from the sited specified geographical coordinates and at all times
conform to the given technical parameters. |

v] Neither relocate the transmitter nor alter the assigned technical parameters
without express authorization of the Commission.

vi) Use the frequencies assigned for purposes of FM sound broadcasting only and
not for any other services. Further, broadcasters are prohibited from using the
frequencies to provide any value added services without prior authorization
from the Commission.

vii) Comply with the requirements of the Civil Avialion and Local Authorities with
regard to all aspects of the transmission mast. :

viii) Notify the Commission at least 2 weeks in advance prior fo initiating test
transmissions on the assigned frequency and facilitate the requisite inspection of
the broadcaster's installations and facilities by the Commission.

ix) The Commission reserves the right fo modify some of the assigned technical
parameters including the assigned frequency, should the channels cause
interference with other Channels in neighboring broadcast sites. Iin the event of
such modification, a broadcaster shall be required to effect the change within
a reasonable fimeframe at no cost whatsoever to the Commission.

2.2.2 Conditions for revocation of the frequency licence

The Committee heard that a frequency license could be withdrawn in the event a
broadcaster fails to comply with the conditions of frequency assignment such as
failing to ufilize the frequency within a period specified by the Commission,
broadcasting by using equipment that is not type approved and modification of the
authorized parameters among others. The regulatory instruments available to the
Commission are the Kenya information and Communications (Radio and
Communications and Frequency Spectrum) Regulations, 2010 attached as Annex 3.

2.2.3 Challenges faced by the regulator during surveillance exercises

The Commission is faced with constrains of logistics to accessing, with regard to
broadcast inspections, firms fail fo facilitate access to the room where the
transmitters are reported to be installed. The EB 100 Mini- port receiver that is used
during the exercise was last calibrated more than ten years ago and may therefore
not be very accurate. (Annex 4)

2.2.4 Unavuthorised Use of Broadcasting Frequencies

Unauthorised use of broadcast frequencies results to inferference with other public
safety entities such as police, fire fighters, medics and other organizations that use
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radios as their primary source of communication. Unauthorized use of frequencies
could result in harmful interferences with the provision of aeronautical and
broadcasting services and thus compromise safety of air travellers.

Further, the Communications Commission of Kenya (CCK) earns revenue through
“allocation of frequencies and therefore unauthorised use of frequencies denies the
Commission the resources urgently needed to address the need for plurality, diversity
and devolution including the 47 Counties.

- The Commission complained of cases of non-adherence fo the terms and conditions
of spectrum licences. In response, the Commission has from time to time where
necessary, noftified violators to cease all unauthorised operations on the spectrum.
CCK complained of broadcasters ignoring or taking foo long fo respond to the
notices of violations.

The Committee heard that RMS was using some frequencies without authorizations
by the Commission as published by the Commission vide a Public Notice in the press
on 17th May 2012. (Annex 5).

2.2.5 Harmful Interference with Avionic Communications Frequencies

The Commission receives complaints from KCAA and conducts inspection and
surveillance exercises during which if any action in contravention of the Kenya
Communications Act, 1998, and the Kenya Communications (Amendment) Act,
2009 is detected, the broadcaster is deemed to be in violation and is required
pursuant to section 41 of the Act to cease the broadcasts and dismantle the
unauthorized facilities or take necessary action upon receiving a notice of violation
from the Commission. In many occasions, the Commission holds meetings -with the
broadcaster to provide advice on the necessary action.

Following a report on 19th October 2006 by the Kenya Civil aviation Authority (KCCA)
on intermittent interference from FM radio stations on the VHF frequency 121.300MHz
at their air navigation facilities at Ngong Hills and Poror, the Commission carried out
surveillance visits on the area. The findings, which were communicated to the KCAA,
indicated that no broadcast signals were affecting the aviation frequencies.

On 11t June 2007, KCAA submitted 26 incidence reports from the aircraft pilots for
the period March -May 2007, which indicated an increase in the reports of
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equency interference on frequency 121 300MHZ in areas north of Nairobi- Eldoret,
odwar. On ond AUgUSt 2007. KCAA WAs concerned that the interference reported on
requency 121.3 MHZ continued to persist. KCAA again wrote to the Commission on
10th March 0008 and 14th October 2008 regarding interference on the north-western

country. on 4" November 2008. officers from the Comm'\ss'\on poarded A
flight 1o juba for surveillance of the ared. However, the investigations were

unsuccessfu\ due fo the heaving shielding of the aircraft which implied that no
external radio signals could be ceceived DY the Commission receivers on board the

The Commission then carried ouf terrestrial spectrum monitoring on the oeronouﬂco\
bands 108-\36N\Hz af Menengd\, Kisumu, Wwebuye, Eidoret and Kopengurio on
diverse dates between gih and 121 December 2008. The exercise confirmed the
presence of FM broodcost '\n’rermodu\oﬂon produc‘(s affecting the concerned band.
A similar exercise Was conduded in Kibwez, Miito, Voi (Sogo\cﬂ, NMazeras, Malindi,
NMambrul, Taveta and Vuria which confirmed the presence of FM broadcaost

'\mermodu\oﬂon produc‘rs affecting this band.

The Commission also embarked on coumryw'\de inspection exercise of the broadcast
tfransmission facilities 10 verity compliance with license condifions. key among which
was the installation of band pass filter, which mitigates against harmiul interference.

Arising from he exercise, it Was noted thal most FM proadcasters had not instalied
the said pand pass fiters and the commission notified the concemed broadcasters

o remeady the onomo\'\_es.

On 9" July 2007, KCAA further reported interference on frequency 119.700MHZ used

for air rraffic conirol at JKIA.

The Comm'\ss'\on caried out 'mvesﬂgoﬁons and es’rcb\'\shed that there wWas
ference ON frequency 119.700 In Nairobol area. he interference was as d result of

'\n’termodu\c\ﬂon products petween two brocdcos’r'\ng frequencies.

e« Onthe 18 December 2007, the Commission girected the concerned broadcasters to
reduce their powers to the ou’fhorized limits. The broodcosﬁers reduced their
’tronsmiss'\on power and KCAA conﬂrmed on 4Aih June 2008 that the interference had

ceosed.
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» On 4 February 2011, KCAA notified the Commission of interference on 120.3MHz in
Mombasa. The Commission conducted investigations and resolved the problem in
Mombasa.

o On 270 April and 20th May 2011, KCAA notified the Commission of inference on
frequency 110.3 MHz in Nairobi. On investigations, it was observed that the frequency
suffered interference from two broadcasting transmitters at Kisekini. The Commission
wrote to the concerned broadcaster to carry out corrective measures. Our follow up
inspection in May 2012 verified that a band pass filter has been installed in one of the
transmitters. The Commission is following up the installation of a banpass filter in the
other fransmitter.

» No interference has been reported by KCAA since then.

The Copies of nofices of violations requiring the broadcasters to take remedial action
are detailed below (Annex 6):

a. Trans World Radio Kenya (TWRK)

Following KCAA complaints regarding interference with aeronautical
services, the Commission carried out investigations in Vuria and identified an
FM fransmitter at Vuria broadcasting on frequency 107.7 MHz (Sifa fm) as
causing harmful interference to the KCAA aeronautical frequencies.
Subsequently CCK wrote a Notice of violafion ref. No. DF:
4785/CCK/FSM/BC/76 dated 14t July 2010 to Trans World Radio Kenya. In
the correspondence CCK regretted that the matter of absence of band-
pass filter had been communicated to the broadcaster many times in the
past and had chosen to ignore the directives of the Commission. The
following non-conformities were also noted during the exercise;

e Installation of a non type approved FM fransmitter — FM Broadcast

MQOS- FET Model ES 100

o Non installation of a band pass filter
In their reply dated 28th September 2010 TWRK indicated that they had
successfully completed the installation of external band pass filter at their
transmitter. '

b. Nation Media Group (NMG)
Following the Commissions inspections carried out in Eldoret and Limuru on
16th April and 8t April respectively on the Nation Media Group FM and TV
broadcast installations, the Commission wrote a Notice of violation Ref. No.
CCK/RMS/ BD/ 14 Vol. lll.
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Commission further identified RMS FM sound broadcasts in Mazeras as
causing interference to the KCAA aeronautical radio communications.
Subsequently CCK wrofe a Notice of Violation ref. No. DF:
4785/CCK/FSM/BC/5 dated 8! March 2010 to RMS LUtd. In the
correspondence CCK regretted that the matfer of absence of band-pass
filter had been communicated to the broadcaster. In their reply letter dated
7th September 2010, RMS informed the Commission that RMS had received
the entire Band-pass Filters that were agreed upon in a meeling held with
CCK's on 12t February 2010. They proposed that the technical documents
be type approved by the Commission and suggested a meeting to be held
after the installation of the Band pass filters.

e. Capital Group (CG)

Following KCAA complaints regarding interference with aeronautical
services, the Commission carried out investigations and identified an FM at
Vuria Broadcasting on frequency 104.9 MHz (Capitfal fm) as causing harmful
interference 1o the KCAA aeronautical frequencies. CCK wrote a Noftice of
violation ref. No. DF: 4785/CCK/FSM/BC/8 dated 14 July 2010 to Capital
Group. In the correspondence CCK regretted that the matter of absence of
band- pass filter had been communicated to the broadcaster many times in
the past and they had chosen to ignore the directives of the Commission.
The Commission directed that Capital Group install external band pass fitters
and seek type-approval for FM transmitters at Vuria Hill and Menengai Hill
and wrote an invitation letter ref. No. DF: 4785/CCK/FSM/BC/8 dated 2nd
September 2010 to Capital Group for a meeting to discuss the same.

f. Neuvral Digital Broadcasters Lid. (NDBL)

Following KCAA complains regarding interference with aeronautical services
the Commission carried out investigations and identified an FM transmitter at
Mazeras broadcasting on frequency 94.7 MHz (Radio Umoja) as causing
harmful interference to the KCAA aeronautical frequencies, CCK wrote a
Notice of violation ref. No. DF: 4785/CCK/FSM/BC/68 dated 14th July 2010 to
Neural Digital Broadcasters Ltd. In the correspondence CCK regretted that
the matter of absence of band- pass filter had been communicated to the
broadcaster many times in the past and had chosen fo ignore the directives
of the Commission.

g. Radio Holdings International Ltd (RHIL)
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Following KCAA complaints regarding interference with aeronautical
services the Commission carried out investigations and identified an FM
transmitter at Vuria broadcasting on frequency 105.7 MHz (Radio Jambo) as
causing harmful interference with the KCAA aeronautical frequencies.
Subsequently CCK wrote a Nofice of violation ref. No. DF;
4785/CCK/FSM/BC/51 dated 141 July 2010 to Radio Holdings International
Ltd. In the comrrespondence CCK regretted that the matter of absence of
band-pass filter had been communicated fo the broadcaster many times in
the past and had chosen to ignore the directives of the Commission.

h. Sirwo Enterprises Ltd (SEL)
Following KCAA complaints regarding interference with aeronautical
services the Commission carried out investigations in Eldoret and identified
Sirwo Enferprises FM as causing harmful interference to the KCAA
aeronautical frequencies. Subse'quenﬂy CCK wrote a Notice of violation ref.
No. DF: 4785/CCK/FSM/BC/80 dated 14 July 2010 to Sirwo Enterprises Ltd. In
the correspondence CCK regrefted that the matter of absence of band-
pass filter had been communicated to the broadcaster many times in the
past and had chosen fo ignore the directives of the Commission.

i. West Media Ltd (WML)
Following KCAA complaints regarding interference with aeronautical
services, the Commission carried out -investigations in Webuye and
Kapenguria and idenfified West Media FM iransmitters at Webuye
broadcasting on frequency 94.9 MHz (west fm) as causing harmful
interference to the KCAA aeronautical frequencies. Subsequently CCK
wrote a Notice of violation ref. No. DF: 4785/CCK/FSM/BC/64 dated 14t July
2010 to West Media Ltd. In the correspondence CCK noted that the
sifuation was endangering safety of life services and the corrective action
was fo obtain a type approval for the transmitters within 30 days.

j. International Christian Ministries (ICM)

Following KCAA complaints regarding interference with aeronautical
services the Commission identified an FM broadcast installation at Kapkoris
Hill in Kapenguria on 5" November 2009 and wrote a Notice of violation ref.
No. DF: 4785/CCK/FSM/BC/71 dated 9t April 2010. During the exercise the
Commission had established that International Christian Ministries (ICM) had
not installed a band pass filter as required by the frequency assignment
conditions and directed that a corrective action be taken within 60 days.
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k. Imani Radio & T.V Ministries

In reference to the inspection of Imani Radio & TV Ministries the Commission
regretted that its Kapenguria Facility had been emitting harmful interferences to
aeronautical services and on the letter dated 16t July, 2010 the Commission
recommended that the issue be addressed. Through its response lefter dated 4t
September, 2010 the broadcaster had fixed the aviation light on the tower,
painted the tower in the red and white colors, reinforced the tower foundation
by concreting and redoing the earthliings of the tower. The Broadcaster had
further installed a band pass filter on 16M September, 2010 and requested he
Commission fo carryout an inspection exercise on the works.

. Go Communications Ltd
Following the Commission’s inspection of Go Communications Ltd FM
broadcast installation at Limuru carried out on 17t May 2012; the following
non conformities were noted;
e Installation of non type approval for the FM transmitter — ELENOS
Model ETG 3500 and non installation of a band pass filter.

m. Radio Africa Ltd )

Following the Commission's inspection of Radio Africa Ltd FM broadcast
installation at Eldoret carried out on 17th April 2012, an installed non type
approved FM transmitter (82.1 MHz} — ELENOS Model ETG 1000 in use in
Eldoret and installed a non type approved FM fransmitter (104.7 MHz)-
ELENOS Indium series in use in Webuye. In addition, it was also noted that
Radio Africa continues to broadcast from a non- broadcast designated site
near Kenya Pipeline Deport in Eldoret.
The Commission is concerned that despite being notified of the lafter on 25
February 2011, Radio Africa has continued to broadcast from this non-
broadcast designated site. They were directed to take a corrective measure
within 30 days.

n. Regional Reach Ltd (RRL)
Following the Commission’s inspection of Regional Reach Ltd FM broadcast
installation at Limuru carried out on 7th May 2012, an installed non type
approved FM transmitter — Broadcast Electronics Model STX - LP was noted.
Further Regional Reach Ltd had not fitted a band pass filter on the FM
transmitter. They were directed to take a corrective measure within 30days
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to obtain type Approval for the transmitter and to install the band pass filter
of the following characteristics '

e Returnloss > 246dB over the frequency range fct+ 100kHz

o Returnloss > 0.5dB outside the frequency range fc+1MHz

Arising from the said notices of violations the Committee heard that most
broadcasters had complied and although no complaints have been reported by
KCAA after the cormrections, the broadcasters had taken too long fo respond.

The scrutiny of the letters of violations to the Broadcasters indicated that the reasons
for interference with critical aeronautical communications was as a result of absence
of band pass filters, installation of non-type approved FM iransmitters, broadcast
from non-designated sites and fransmitting at powers beyond the maximum
authorized radiated power.

2.2.6 Status of Court cases on broadcasting
The Committee heard that the Commission is faced with legal battles on the matter
and received details on some of the Court cases as follows:- (Annex 7)

I.  Media owners Association Vs. Communications Commission of Kenya, Attorney
General (AG) & Minister of Information and Communications, Petition No. 244 of
2011,

That on 5t August, 2011 the Commission issued a public notice in the daily Nation

newspaper and sent out letters to existing broadcasters, inviting them to apply for

licenses under the new regulatory framework stipulated in the Kenya Information and

Communications Act, 1998. The deadline for receipt of applications was to be 15t

November 2011. A repeat publication of the public notice was issued on 11t

November 2011 with a rider that the notice did not apply to new applicants for

broadcasting licenses.

Media Owners Association (MOA) apparently being aggrieved with the content and

import of the said publication moved to the High Court on 14ih November 2011 by

way of a Constitutional petition against the Atftorney General, the Minister for

Information and Communications and the Commission and sought and obtained

the following Ex-parte orders.

» A declaration that their rights under Article 34 of the Consfitution had been
infringed and threatened with violation by the Commission;
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» A declaration that the Constitution contemplates an independent broadcasting
authority;

* A declaration that the public notices issued by the Commission on 5 August
and 11 November 2011 are null and void as the Commission has no
Constitutional mandate to license broadcasters; and

e An injunction restraining the Commission and the Ministry of Information and
Communications from cancelling, suspending, restricting or in any way interfering
with MOA's members’ licenses, frequencies and services.

In this matier, the Court issued a conservatory injunctive order on 14" November
2011 restraining the Ministry of Information and Communications and the Commission
from cancelling, suspending restriction or in any way interfering with petitioners'
licences, frequencies and services. The orders were issued on an interim basis but
have since been extended several fimes with the latest extension being issued on
27t July, 2012 to 24" September 2012 when the parties shall highlight their
submissions as directed by the Court.

Il. Republic vs. Communications Commission of Kenya ex-parte Magic Radio

Limited, HC Misc. Civil Application No. (JR) 284 0f 2011;
Magic. Radio Limited contends that the Commission went beyond the eligibility
criteria set out under the Act hence infringing on its rights fo participate in the
pbroadcasting sector. On 29th November 2010, the Court directed that the matter be
consolidated into Pefition No. 244 of 2011 to be heard by the same Court. The Court
noted that this case and the Media Owners Association petition were substantively
raising the same issues, It was noted that both cases challenged the Commission’s
Public notices on transition o licenses under the Act hence orders given in either
would directly affect the other. The judge therefore ruled that the extension interim
orders in the consolidated matter (in 1 above) apply to the orders sought in this case
as well.

l1l.  Nature Foundation Limited vs. Minister Information and Communications &
Communications Commission of Kenyaq, Civil Appeal No. 214 of 2011;
The High Court in Nakuru rendered ifs judgment on 2nd September 2011 in a judicial
reviews application by Nature Foundation Limited seeking to quash provisions of the
broadcasting regulations. The Court dismissed this application to the Commission's
favour citing lack of sufficient interest on the applicant's part. The applicant filed an
appedal in the Court of Appeal in Nakuru dated 29th September 2011 contesting the
decision of the High Court in finding that it had no legal standing because of
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insufficient interest in the sector. However, the Court noted the application raised
several issues of merit, the main finding of the Court being that the Regulations were
ultra vires of the Act. The Commission has since insfructed its advocates to defend ifs
interest in the appeal.

The Committee was informed that in the meantime, the Commission had held
discussions with the AG's office on 2nd December 2011 fo discuss the approach to
adopt on both matters. '

227 Interferences among Broadcasters

The Committee heard that there was interference among broadcasters and high
levels of interference with other licensees on co-channels and adjacent channels at
various locations in Kenya. Some of the affected broadcasters have lodged
complaints and threatened to sue if the problem is not resolved. The broadcasters
who have complained of interference include the following:

a) Yepchinit Ltd (Sema FM) broadcast transmissions in Kericho

b) Southern Hils Development Lid (Kaya FM) broadcast fransmissions in

Msambweni and Kilifi _
c) Metropolis Investments Ltd/Pilipili Media Ltd (pilipili FM) in Mombasa.
d) QFM and Citizen Radio, Limuru & Machakos Respectively

Copies of some letters from complainants and minutes of resolutions with the
regulator are attached as Annex 8.

2.2.8 Technicalities of Enforcement

The Commission informed the Committee of its infenfions to shut down all

unauthorised installations. However, the Committee heard that despite the

regulator's efforts to deal with the problem, the inferferences and complaints sfill
continued. The Committee heard that the regulator is faced by the following
challenges in implementing its work:-

i) Considering the large number and the geographical spread of the unauthorized
installations the Commission requires Government security support and other
logistics.

i) the Commission is faced with both verbal and written external interferences in
discharging its mandate. (Evidence Annex 9)

i) The Commission operates under a regulatory framework that does not give it
adequate powers to regulate the sector;
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The Committee observed that there is lethargy and lack of zeal from both the
Ministry of Information and Communications and CCK fo address the problem. From
the correspondences forwarded by the Permanent Secretary (PS), the Committee
observed that though the PS had served in the Ministry for several years, he was not
able to demonstrate sufficient effort fo address the problem.

The evidence received from both the Office of the Attorney General and the office
of the Prime Minister indicates that there is lack of proper brief by the two offices on
the matter. The Committee noted that the PS had made a presentation to the
National Security Advisory Council (NSAC) on the same and had been directed to
toke action which the Committee noted with concern that he had not complied
with.

2.3 MEETING WITH THE MINISTER OF STATE FOR DEFENCE

The joint Committee held a meeling with the Permanent Secretary Ministry of State

for Defence who was accompanied by Col. Michael Munywoki on Tuesday August

21st, 2012,

The joint Committee was informed as follows:- _

i)  The Ministry of State for Defence was aware of radio broadcasting stations
which were transmitting using masts erected on unauthorized sites.

i) The mast in Nanyuki is not within the Barracks it is actually 3 Km away.

i) The interference with Avionic Communications was raising safety concerns that
could cost the country reputation and foreign investment.

iv) The Ministry was aware of a directive by the National Security Advisory
Committee to the PS Ministry of information and Communications on 2nd July
2012 to ensure CCK repossesses all frequencies allocated to private investors that
are interfering or likely to interfere with aeronautical and security frequencies.

v) There were other two masts near the Moi airbase Nairobi that have not been
authorized by the Ministry for Defence.

2.4 MEETING WITH THE CHAIRMAN ROYAL MEDIA SERVICES

The joint Committee held a meeting with the Chairman of Royal Media Services Dr.
S.K Macharia accompanied by his personal secretary on Wednesday August 22nd,
2012.

The Chairman Royal Media Services was informed that his local radio stations had
been mentfioned by the regulator (CCK) during the inquiry into the interference with
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avionic communications frequencies. The Committee therefore invited him to
provide evidence in response to the allegations of interferences with Civil Aviation
Frequencies, use of unauthorized frequencies and lack of respect for regulatory
framework. _

The Chairman of RMS took the Committee through the company's background as
follows:-

i)
i)

vi)

Royal Media spend 4 years in Court battling for broadcasting permit. The other
broadcasters followed suit later.

RMS has suffered several closures of Citizen Television, confiscation and
destruction of equipments. That equipments worth over Shs. 400 million was
destroyed and others confiscated and have never been returned or paid for by
CCK or by government to date.

RMS was issued a license in 1997 to broadcast private radio and TV by the Kenya
Post and Telecommunications Corporation. CCK did not exist then.

On January 2000 RMS was shut down and in about March 2000 a Court order
was issued directing the Government to reopen RMS this did not happened until
October 2000 when the refired president’s directed that RMS be reopened.

RMS was reopened and the frequencies used were those early allocated by the
Kenya Post Telecommunications Corporation. During that period the frequency
fee was paid to the Kenya Post and Telecommunications. Upon reopening, RMS
operated for only about 3-4 months and in April 2001 it was again closed down.
Through several interventions RMS was later reopened.

To reopen the station, RMS needed equipment as the old ones both installed and
uninstalled had been confiscated by the government. RMS received financial

_grants to restart the station. By the time the country was proceeding to hold

elections in 2002, RMS was operating in Nairobi, Nyeri, Nyambene, Mombasa,
Londiani (Nakuru), Eldoret and Kisumu. Television service was however only in
Nairobi. '

vii) In January 2003, the new Government issued RMS with a new licence to operate

both Radio and Television nationally (to cover the whole of Kenya with both
Radio and Television).

viii) Upon the issuance of the licence, RMS proceeded to construct broadcasting

ix)

facilities for both Radio and Television all over the country through borrowed
funds.

Citizen Radio was constructed all over the country and converted to a wholly
Swahili station whilst television was also constructed in the whole country with a
medium of both Swahili and English. During the construction, Citizen Radio
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realized that Swahili and English were not appealing fo a majority of the listeners.
They understood information better in their mother tongues.

It is with this redlization that RMS tried vernacular stations Ihooro FM in Nairobi
and Nyeri; Ramogi FM in Londiani, Kisumu, Homabay, Migori and Siaya; and
Musyi FM in Machakos and Kitui. Following this, other vernacular stations were
opened and this has proved that vernacular stations are the best medium in
Kenya to receive information for self development.

2.4.1 Interference with Avionic Communications Frequencies

The Committee was informed as follows: -
i) If interference with Civil Aviation occurs it happens on Air Space routes. In
Kenya, an FM frequency can only be located around Timboroa, Londiani and
Mazeras. The solution to the problem of interference is technical. The reason for
interference is either a fransmitter’s internal Band Pass Filter is not working well
and/or the Plane's communication is not working well. In cases like this, the
KCAA writes to inform CCK, after which CCK checks on the frequency and
informs the operator in writing. A meeting is then scheduled between CCK,
DCA (KCAA) and the operator to verify the concerns and obtain a technical
solution. )
i) Normally and in seldom cases where a repeated inferference occurs on
specific frequency, the FM operator is required fo install an external band pass
filter which is usually the guickest method to solve the problem. This problem can
ke resolved by a change of a transmitter as well.

iiil) RMS was informed through a lefter dated 8t March 2010 by CCK that nine (9)
of their frequencies were interfering with Civil Aviation around Londiani,
Timboroa and Mazeras in Mombasa. In the letter CCK called for a specific Band
Pass Filter which RMS ordered and received. (Annex 10) Details with regard to
the matter include the order from the manufacturer, a letter dated 3/5/2010 fo
CCK informing them that the order has been placed (Annex 10), custom
documents as well as a letter dated 7/9/2010 informing CCK that the Band Pass
Filters have been received and that CCK can inspect them before or affer
installafion. CCK wrote a letter dated 2/9/2010 to RMS informing them to supply
the technical documentation and proceed with installation. (Annex 10) After
installation, CCK carried out an inspection there has been no recurred
interference and it is not expected to.
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iv) RMS has not received any other communication from CCK or KCAA who
have the authority to write to the broadcasters in the event that any avionic
frequency interference is detected.

2.4.2 Use of unauthorized frequencies

The Committee was informed as follows:-

i) Royal media does not use illegal or unauthorized frequencies.

i) Some frequencies used by RMS are not registered with CCK. However, these
frequencies have been in operation since 1997. \

i) All the frequencies that were being used before the closure of the station in
2001 are still in use while during the closure they had been cancelled. After
the retired President reopened the station, RMS continued using the former
1997/2001 frequencies and the new ones to develop the station.

iv) At the meeting held between Dr. Bitange Ndemo the PS Ministry of

Information and Communications, Mr. Charles Njoroge the then Director

- General of CCK and Mrs. Gathoni Macharia Vice Chairman Royal Media

Services, all frequencies in use by RMS were listed down and initialed by the

Permanent Secretary. The DG, Mr. Njoroge was expected to have written a .

letter having recorded in CCK's books all the frequencies as contained in the
list.

2.4.3 Allegations of lack of respect for the regulatory framework and installation
of non type approved band pass filters.

‘i.  RMS Chairman disputed the allegations that he does not respect the
regulatory framework, stating that if anything RMS has always parficipated
in all meetings called by the regulator (CCK). RMS challenged CCK to
demonstrate whether RMS had failed to turn up for any meeting called to
address the sector's issues.

i. RMS claimed that CCK closed them down with allegations that they had
built a mast in Karen that interferes with Civil Aviation. RMS produced an
approval date 2/2/2002 which forced CCK to write a backdated letter
asking DCA to withdraw the approval. The docfored document was
presented in Court.

i. He informed the Committee that for every violation noftified to them by
CCK, RMS always complied and corrected as advised by the regulator.
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iv. That RMS had send the technical documents to CCK for type approval
and had no reason not to comply after procuring the same.

v. That interference with avionic Communications frequencies was a risk to
everyone including members of RMS as they are frequent air travelers.

vi.  That CCK had misled the Committee on the matter and that he had
complied with ail the specifications that were directed by the regulator.

a) He informed the Committee that CCK had once requested RMS fo
supply Band pass filter fo Kiss in Nyeri when there was interference with
avionic Communication frequencies and that RMS uses the same Band
pass filters.

b) A request letter from CCK to RMS requesting RMS fo supply a band
pass filter to Kiss FM in Nyeri.

c) Frequency fee reconciliation upto 2002

d) The manual with a covering letter, invoices and shipping documents
for the band pass filters

e) An email correspondence with the supplier seeking a confirmation that
the specifications in CCK's letter are the same as the ones in the
supplier’s letter.

The Committee appreciated RMS Chairman’'s written evidence of his submission
and nofified him of CCK's claim that RMS had not submitted technical
documentation of the said filters for evaluation and type — approval. He was
further informed of CCK's inspection of June 2012 which found that RMS had
only installed non type—approved Band Pass filters at Londiani for the fransmitters
broadcasting on frequencies 89.8 MHz 95.4 MHz 100.5 MHz and 102.5 MHz.

The Committee scrutinized the documentation by RMS and noted they were in
order. The Committee however observed that there was a breakdown in
communication between CCK and RMS on the matter. RMS was directed to
resubmit the technical documents to CCK for type approval and send a copy
of the same to the Committee. The Committee observed that RMS sending a
copy of the technical documents to CCK for type approval will help jump-start
the mechanisms of resolving the misunderstanding.

The Committee sought to receive from RMS a receipt of payment of 12,000
Shillings to customs & Exercise KRA JKIA, as demanded by KCAA letter to RMS
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Ref. No. KCAA/OPS/2406/10 Vol. V (75). The Chairman RMS tabled a
Miscellaneous Receipt No. 5001691, being the payment on account for
inspection and approval, and of the Mast in Nanyuki to the pay office Kenya
Civil Aviation Authority Headquarters. (Annex 10)

2.5 MEETING WITH THE PERMANENT SECRETARY OFFICE OF THE PRIME MINISTER

The joint Committee held a meeting with the PS office of the Prime Minister on
Tuesday August 215t 2012 and on Thursday August 2379, 2012.

The Committee sought clarifications on the letter dated 14" June 2012 from the
office of the Prime Minister by the PS which was provided by CCK as a case example
of external inferences faced by the Commission in discharging its duties.

The PS further appraised the Committee has follows:-

i)

i)

The Office of the Prime Minister has not been briefed accordingly by the
Ministry of Information and Communication on the security nature of the
matter.

The letter was written earlier before NSAC meefing and although the PS
office of the Prlme Minister attends NSAC meetings, he was absent dunng the
said NSAC.

That quite often OPM which is charged with the responsibility of coordinating
the functions of the Government including those of Ministries receive petitions
and complaints involving Ministries, Government Agencies and other parties
including individual persons on matters that require redress or arbitration in
order to demonstrate fairness and respect for the law.

Itis in light of this background that-when Royal Media Services complained of
the ultimatum issued by CCK on 17" May, 2012 in spite of the existence of
Court order No.244, the Office of the Prime Minister sought to have the status
quo maintained so that the matter could be resolved through consultations.

Although the lefter to Dr. Ndemo may appear fo have been strongly
worded, the intention was to give room for round table discussions to avoid
creating an impression that the Judiciary and an agency of the Executive
(CCK) were working at cross purposes if the CCK was to defy the Court order.
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vi) The OPM had taken cognizance of the fact that previously, two media
houses (the British Broadcasting Corporation and (Neoro)2?¢ Digital) had
breached the use of communication frequencies but the maftter was
recfified.

vii) In his letter to Dr. Ndemo, he concluded by stating that should there be any
need for consultations on the subject, he (Dr. Ndemo) should inform his
office.

vii)  Subsequently, after consultation with the NSAC and upon the
committee's advice, Dr. Ndemo wrote to PS OPM requesting for a meeting
with the Prime Minister which the PS convened for the 31t July, 2012.

ix}) The meeting could however not take place because the Ministry of
information informed OPM on 27t July that both the Hon. Minister and
Permanent Secretary for Information and Communication were out of the
Country.

x) Another meeting scheduled for 20" August, 2012 was rescheduled to fake
place on the 24" August, and 2012 as 20 August, 2012 was declared a
Public Holiday.

xi) That the essence of the scheduled meeting was to ensure that CCK sits with
RMS and discuss the way forward in addressing the security concemns without
crippling RMS operations.

The Committee observed that the PS for Information and Communications
needed to be more diligent on the matter and had reduced his role to that of
passing letters from one stakeholder to the other, most of which have conflicting
direcfives.

2.6 MEETING WITH THE NSIS

The Committee sought to hear from the National Security Intelligence Service
(NSIS)  whether there have been cases of interference with avionic
communicafions frequencies by local radio stations. NSIS confirmed that some
media houses have erected unauthorized transmitters that are likely to interfere
with avionic Communications frequencies.

The Deputy Director, Analysis and Production who represents Director General
NSIS at NSAC meetings appraised the Committee as follows:-
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i)

During NSAC's meeting which was held on Tuesday, 6" April, 2010, the PS
Ministry of Information and Communications appraised NSAC on the
activities of certain broadcasters who were broadcasting using higher power
than the permitted limit of 10 KHz, while others were switching to frequencies
which had not been allocated to them by CCK. NSAC was then briefed by
the PS that KCAA had reported 26 instances of violations in the use of radio
frequencies during the months of June and July, 201 2,

Further, during the NSAC meeting held on Wednesday, 27™ June, 2012, NSAC
directed CCK through the PS , Ministry of Information and Communications to
repossess all frequencies allocated fo investors interfering or likely to interfere
with aeronautical and security frequencies. CCK was required to secure
frequency bands that have security implications especially those that are
likely to interfere with aircraft performance. According fo NSAC this would
safeguard against aircraft malfunctions or accidents. '

During the said meeting, the PS- Ministry of Information and Communications
was asked to make a presentation to NSAC on the matter which he did
during NSAC's subsequent meeting.

NSAC was informed that interference with avionic communications
frequencies pose a threat to the avionic safety as its likely to interfere with
both navigation instruments for aircrafts and instrument landing systems.

The Committee learned that the proposed National Intelligence Service Bill,
2012 provides powers to NSIS to work beyond just availing intelligent
information to the actors. It gives the power to sanction non-complying
enfities if they fail o act on availed intelligence information. This in their view

- will empower NSIS to deal with the matter.

vi)

The Committee expressed disappointment on the fact that the PS Ministry of
Information and Communication through CCK had not complied with NSAC
recommendations and directives made on Wednesday, 27" June, 2012. The
Committee observed that compliance fo those directives would have
addressed the problem. . '

The Committee recommended the following:-

)

CCK should instruct the broadcasters to install band pass filters with
immediate effect to address the problem of emissions that interfere with
aircraft performance, this will safeguard against interferences with avionic
Communications frequencies.
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2.7 MEETING WITH THE MINISTER AND THE PERMANENT SECRETARY MINISTRY OF
INFORMATION AND COMMUNICATIONS

The joint Committee held a meeting with the Minister for Information. Hon. Samuel
Poghishio, EBS, MP and Dr. Bitange Ndemo, the Permanent Secretary on both
Thursday August 22nd and Tuesday 28, 2012.

The PS stated the following:-

)

i

Vi)

The Ministry informed the Committee that on most occasions CCK has written
notices of violations to the violators with majority of them responding and making
corrections. The matter has also been discussed within the highest levels of
government.

The frequencies considered unauthorized have been in use for many years some
even before CCK was established and some even before the regulations 2009
and hence the advice to regularize from the office of the Prime Minister.

The erection of masts in unauthorized sites and the use of high transmitter power
were major causes of avionic communications frequencies and could be
addressed through installation of band pass filters.

He had acted on the matter of unauthorized installation of masts by instructing
CCK to shut them down.

His responsibility is only restricted to giving the Ministry’s directives to the sector’s
operators. CCK is the body mandated by law to carry out the actual
implementation.

There was no interference from the Minisiry or the Prime Minister's Office to
frustrate CCK's efforts to discharge her mandate. The Prime Minister had been
provided with a copy of a Court order barring CCK from executing the same.

vii) The licensing powers of CCK should be re-infroduced and the legal framework

should be strengthened.
The Committee made the following observations:-

i) The matter at hand touched on the safety of air tfravelers. The claim by the PS
that the Ministry's and CCK's hands were tied was not valid. The Committee was
of the opinion that the Minister should have raised the matter with the Cabinet
as it had already been discussed at the National Security Council meetings. His
further claim that his hands were tied as CCK was an independent institution
was dismissed considering CCK cannot work in isolation of ifs parent Ministry
because the Minister represents CCK in the Cabinetf while the PS represent CCK
within Government bureaucracy.
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i) The Committee noted that the role of Constitutional Courts is to interpret the
Constitution and tribunals are instrumental in resolving conflicts. The Committee
therefore requested the office of the Attorney General to assist CCK and the
Ministry on the matter.

i) The Committee was dissatisfied with the fact that neither the Ministry nor CCK
had briefed the office of the Attorney General on the magnitude of
repercussions of unauthorized mast installations or the details of the suits against
CCK. CCK should have furnished the AG's office with sufficient information
regarding the safety concerns raised by the interference with avionic
communications by local broadcasters. »

iv)]The Committee further observed that both CCK and the PS lacked zeal and
commitment on the matter following the numerous missteps which had allowed
the sector fo be poorly regulated and observed that they both had failed to
take stringent measures to restore order in the broadcasting sector.

V) The interferences experienced were not only on the avionic
communications frequencies but also among the broadcasters themselves and
meetings have always been held by the regulator to resolve the interferences.

vi)CCK as a regulator should emulate other regulators in the developed world
and develop zeal in discharging their mandate. The Committee observed that
the tone of CCK letters to the violators was too polite or “business-like and that
this could be the reason behind the continued violations.

vii) The delay of cases that touch on Information Communication Technology

(ICT) and telephony industry can be attributed to lack of legal training on the
subject matter.

From the following observations, the Committee recommends that:-

i) The Ministry of Information and Communications through CCK work with the
local universities to offer LLM programmes in ICT and also organize interactive
forums and trainings with the judiciary to enable the stakeholders appreciate
the legal environment under which the industry operates.

i) The Minister should urgently seek an appointment with the Prime Minister and
the Office of the President to raise the issue and explain to them the
impending consequences of interference with Avionic Communications
frequencies by the local radio stations.

i) The set up fribunal should be able to address the conflicts that surround the
matter. The Ministry should also spear head forums that allow Judges and
lawyers to understand the complexities of the telecommunication industry to
resolve the problem of Court case delays expressed under this matter.
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iv) CCK should hire experienced lawyers who have knowledge on
telecommunication/ICT law to help them argue their cases knowledgeably.

v] The Committee finds that the PS has failed to discharge his duties diligently
despite the fact that he has been in the Ministry for a long time.

2.8 MEETING WITH THE OFFICE OF THE ATTORNEY GENERAL

The joint Committee held a meeting with the Office of the Attorney General on
Tuesday August 28th, 2012. The Committee sought advice from the office of the
Attorney General on the matter and was appraised as follows. That:-

i) The Office of the Attorney General is not well briefed on the matter and
regrefted that the matter touched on safety of air travelers.

i) The Courts have not suspended the law but issued injunctions barring the
regulator from taking any action until the matter is heard and resolved.

i) The existing Court orders have largely contributed to creating an inefficient
sector regulator.

iv) There is no lacuna in law as the old Constitution still applies pending the passage
of the implementation acts according to the fime schedules defined by the
Constitution of Kenya 2010. Therefore, there are always legal provisions that will allow
CCK to carry out itfs mandate especially on matters relating to serious security
concerns.

v] The Office of the Attorney General committed ifself to provide support fo CCK
to deal with the legal environment that governs the ICT sector. )
vi) The Committee heard that Constitutional interpretations are done by
Constitutional Courts. However there is a specialized Communications Appeals
Tribunal established under section 102 of the Kenya Information and
Communications Act 2008. This is the Court of first resort whenever there is a conflict
within the sector.
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CHAPTER THREE: SUMMARY OF COMMITTEE OBSERVATIONS AND FINDINGS
The Committee established the following:-

19.There was indeed interference with avionic communications frequencies by
some local radio stations;

20.The reasons why there were emissions interfering with critical aeronautical
communications was as a result of absence of Band Pass Filters, installation of
non-type approved FM transmitters, broadcast from non-designated sites
and fransmitting beyond the maximum authorized radiated power;

21.Some local radio broadcast stations had not relocated to the designated
transmission sites;

22.There were genuine applicants who had not been allocated frequencies;

23.Broadcasters have not been prompt in responding fo the notices of violations
issued by the regulator particularly on the installation of Band Pass filters while
the regulator on the other hand had failed to enforce compliance with the
transmission parameters as specified in each broadcaster’s license;

24 Installation of band pass filters is one of the most effective and practical
solution in addressing interferences with avionic communications
frequencies; )

25.There were several consultations among stakeholders who are represented
at the National Security Advisory Council with directives to ensure the safety
of Kenya's Airspace; '

26.The Permanent Secretary Ministry of Information and Communications and
the management of the Communications Commission of Kenya lack the zeal
and commitment to address the problem. Their delay in taking action after
obtaining Court warrants as directed by NSAC created a loophole which the
Committee was not able to determine whether it was deliberate or an
erroneous omission; ' |

27.The claims by the PS Ministry of Information and Communications that his
hands were tfied as CCK was an independent regulator were not valid
considering CCK could not work in isolafion of its parent Ministry. The
Committee noted that the Minister represents CCK in the Cabinet while the
PS represents CCK within Government bureaucracy;

28.The Commission did not lack the requisite insfitutional memory to implement
the regulations as argued by the PS Ministry of Information and
Communications. Although there have been changes in the Office of
Director General the Commission is not the Director General. The office has
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always been in existence and the current PS has served the same Ministry for
many years and therefore aware of the problems based on complaints by
KCAA and CCK through his office;

29.The tone of the notices of violations from CCK was too polite or "business-
like", such that the regulator seemed to be pleading with the violators to stop
the violations. The Committee observed that this could be the reason behind
confinued violations;

30. There are Court orders resitraining the Commission from cancelling
frequencies or licences held by media houses; the regulator's efforts to deal
with the problem has resulted in protracted litigations that have hampered ifs
work;

31. Continued operations of broadcasters using permits under the old licensing
regime had rendered ineffective the necessary oversight of their operations
by the regulator and has resulted in both technical and content related
problems;

32. Article 34 of the Constitution of Kenya 2010 anticipates an independent
regulator to regulate the airwaves and other forms of signal distribution;
independent of control by government, political interest or commercial
interests. There were however challenges in the firansition to the new
broadcasting licensing regime that need urgent redress;

33. Some frequencies considered by CCK to be unauthorized have been in use
for many years and regretted that the confusion in the sector had been due
to failure by the regulator to regularize the broadcasting sector;

34.The delay of Court Cases related to the ICT and telephony industry could
partly be attributed to lack of legal fraining on the subject matter, little or no
availability of information on the sector and failure o seek competent
professional legal advice.

35. The office of the Prime Minister and the office of the Attorney General were
not well briefed on the safety concerns resulting from interference with
avionic communications frequencies. Consequently the Commission is faced
with external interferences in discharging its mandate. This has hampered iis
ability to enforce the law and effectively regulate the ICT sector; However
the interventions of the two Offices and other stakeholders could help
address the matter;

36. The EB 100 Mini-port receiver used by the Commission during surveillance
exercises has not been calibrated for the last ten years this has posed the
challenges of accuracy.
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CHAPTER FOUR: COMMITTEE RECOMMENDATIONS

14. All broadcasters whose FM stations are interfering with avionic communications
must install suitable band pass filters that are type approved by the Commission
within the next 30 days while CCK should ensure that power transmitted by
local radio stations is within the approved limits.

15. All broadcasters should within 30 days relocate to the designated transmission
sites. '

16.The Commission and the Attorney General should find a way of resolving the
disputes without protracted litigations and the Ministry should fast track the
legislation on broadcasting to establish the independent regulator provided for
by the Constitution of Kenya 2010.

17.The Communications Appeals Tribunal (CAT) should seek to entrench itself more
authoritatively, and work closely with the Judlcnory to become the first por’f of
call on all disputes in the communications sector.

18.The regulator (CCK) should enforce compliance with the transmission
parameters as specified in each broadcaster’s license and enforce penalties
as provided for by law.

19.Based on the Committee observations that there were genuine applicants who
had not been allocated frequencies, the Committee recommends that CCK
should assign frequencies to genuine applicants.

20.The PS Ministry of Information and Communications has failed to discharge his
duties diligently despite the fact that he has served in the same Ministry for a
long time; he should therefore take responsibiity and make a report to
Parliament within 30 days on his policy actions and the results therein.

21.The regulator should conduct a country-wide radio monitoring and surveillance
exercise within the next thirty (30) days to determine the level of compliance.
The relevant Parliamentary Committee should be furnished with a copy of the
status report once the exercise is complete.

22.The regulator (CCK) should issue broadcast permits within the new
broadcasting licensing framework before the election date.

23.RBased on the Committee's observation that the frequency spectrum needed
urgent harmonization and that some of the frequencies considered by CCK to
be unauthorized have been in use since 2002, the Committee recommends
that the frequencies be regularized within 30 days. The regularization should
also include identification of all idle frequencies held in speculation in the sub-
sector. The same to be reported to Parliament at the end of the 30 days.
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24. The Minisiry of Infermation and Communication through CCK should work with
the local universities to design a Curriculum that offer LLM programmes in ICT
and MSc in Telecommunications services. The Ministry should further spear-head
regular forums that will allow the Judiciary appreciate the complexities of the
telecommunication industry and enable all stakeholders appreciate the legal
environment under which the industry operates.

25.Pursuant to the Committee’s finding that there were instances of external
interference with the work of the Commission, the Committee recommends
that the Executive desist from interfering with the work of the Commission. The
Commission should also give regular briefing. to key decision makers in the
Executive on the regulatory framework in the sector, especially on matters
related to avionic safety.

26.Based on the Committee's observation that the Commission's EB 100 Mini-port
receiver used during surveillance exercises has not been calibrated for the last
ten years, the Committee recommends that the equipment be calibrated
yearly.
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. Adoption of the Agenda

Meeting with the Chairman Royal Media Services
Any Other Business

Date of the Next Sitting

N

Min. No. 43/2012: Deliberations on the Interference with Avionic
Communications Frequencies by Local Radio
Stations- Meeting with the Chairman Royal Media
Services
he joint Committee held a meeting with the Chairman of Royal Media Services Mr.

S.K Macharia accompanied by his personal sécre’rory on Wednesday August 22nd,
2012.

The Chairman Royal Media Services was informed that his local radio stations had
been mentioned by the regulator (CCK) during the inquiry into the interference with
avionic communications frequencies. The Committee therefore invited him to
provide evidence in response to the allegations of interferences with Civil Aviation
Frequencies, use of unauthorized frequencies and lack of respect for regulatory

framework.

A. The Chairman. of RMS tfook the Committee through the company’s

background as follows:-

i) Royal Media spent 4 years in Court battling for broadcasting permit the other
broadcasters followed suit later.

i) RMS has suffered several closures of Citizen Television, confiscation of, and
desfruction of equipments. That equipments worth over Shs. 400 million was
destroyed and others confiscated have never been refurned or paid for by CCK
or by government to date.

i) RMS was issued a license in 1997 to broadcast private radio and TV by the Kenya
Post and Telecommunications, CCK did not exist then. |

iv) On January 2000 RMS was shut down and in about March 2000 a Court order
was issued directing the government to reopen RMS this did not happened until

October 2000 when the retfired president's directed that RMS be reopened.
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v)

RMS was reopened and the frequencies used were those early allocated by the
Kenya Post Telecommunications. During that period the frequency fee was paid
to the Kenya Post and Telecommunications. Upon reopening, RMS operated for
only about 3-4 months and in April 2001 it was again closed down. Through the
intervention of the American's Foreign Secretary Powell; National Council of
Churches of Kenya (NCCK) led by Hon. Mutava Musyimi; and His Excellency

President Mwai Kibaki RMS was reopened.

vi) To reopen the station, RMS needed equipment as the old ones both installed and

uninstalled had been confiscated by the government. RMS received financiai
grants to restart the station. By the time the country was proceeding to hold
elections in 2002, RMS was operating in Nairobi, Nyeri, Nyambene, Mombasa,
Londiani (Nakuru), Eldoret and Kisumu. Television service was however only in

Nairobi.

vii) In January 2003, the new Government issued RMS with a new licence to operate

both Radio and Television nationally {cover the whole Kenya with both Radio

and Television).

viii) Upon the issuance of the licence, RMS proceeded to construct broadcasting

facilities for both Radio and Television all over the country through borrowed
funds.

Citizen Radio was consfructed all over the country and converted to a wholly
swahili station whilst television was also constructed in the whole country with a
medium of both Swahili and English. During the construction, Citizen Radio
realized that Swahili and English were not appealing to a majority of the listeners
they understood information betterin their mother tongue language.

It is with this realization that RMS tried vernacular stations Inooro FM in Nairobi
and Nyeri; Ramogi FM in Londiani, Kisumu, Homabay, Migori and Siaya; and
Musyi FM in Machakos and Kitui. Following this, other vernacular stations were
opened and this has proved that vernacular stations are the best medium in

Kenya to receive information for self development.
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B. Interference with Avionic Communications Frequencies
The Committee was informed as foliows:-

i) If interference with Civil Aviation occurs it happens on Air Space routes. In
Kenya, an FM frequency can only be located around Timboroa, Londiani and
Mazeras. The solution to the problem of interference is technical. The reason for
interference is either a transmitter's internal Band Pass Filter is not working well
and/or the Plane's communication is not werking well. In cases like this, the
KCAA writes to inform CCK, after which CCK checks on the frequency and
informs the operator in writing. A meefing is then scheduled between CCK, DCI
(KCAA) and the operator to verity the concerns and obtain a technical
solution.
ii)Normally and in seldom cases where a repeated interference occurs on
specific frequency, the FM operator is required-fo install an external band pass
filter which is usually the quickest method 1o solve the problem. This problem can
be resolved by a change of a fransmitter as well.
iiil) RMS was informed through a letfer dated 8" March 2010 by CCK that nine (9)
of their frequencies were interfering with Civil Aviation around Londiani,
Timboroa and Mazeras in Mombasa. In the letter CCK called for a specific Band
- Pass Filter which RMS ordered and received. Details with regard to the matter
include the order from the manufacturer, a lefter dated 3/5/2010 to CCK
informing them that the order has been placed, custom documents as well as a
letter dated 7/9/2010 informing CCK that the Band Pass Filters have been
received and that CCK can inspect them before or after installation. CCK wrote
a letter dated 9/9/2010 to RMS informing them 1o supply the technical
documentation and proceed with installation. After installation, CCK carried out
an inspection and this has been a regular annual inspection that has seen CCK
visit these two stations.

iv)That interference has never recurred again and it is not expected to.
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v) RMS has not received any other communication frorn CCK or DCI who have

the authority to write to the broadcasters in the event thal any avionic

frequency interference is detected.

C. Use of unauthorized frequencies

The Committee was informed as follows:-

i)

Royal media does not use illegal or unauthorized frequencies.

-Some frequencies used by RMS are noft registered with CCK. However, these

frequencies have been in operation since 1997.

All the frequencies that were being used before the closure of the station in
2001 are still in use while during the closure they had been cancelled. After
the retfired President reopened the station, RMS confinued using the former
1997/2001 frequencies and the new ones to develop the station.

At the meeting held between Dr. Bitange Ndemo the PS Ministry of
Information and Communications, Mr. Charles Njoroge the then Director
General of CCK and Mrs. Gathoni Macharia Vice Chairman Royal Media
Services, all frequencies in use by RMS were listed down and initialed by the
PS. Mr. Njoroge was expected to have written a letter having recorded in

CCK's books all the frequencies as contained in the list.

D. Allegations of lack of respect for the regulatory framework and installation of

non type approved band pass filters.

RMS Chairman disputed the allegations that he does nof respect the
regulatory framework, stating that if anything RMS has always participated
in all meetings called by the regulator (CCK). RMS challenged CCK to
demonstrate whether RMS had failed to turn up for any meeting called to
address the sector’s issues.

RMS claimed that CCK closed them down with allegations that they had
built a mast in Karen that interferes with Civil Aviation. RMS produced an
approval date 2/2/2002 which forced CCK to write a backdated letter
asking DCIi to withdraw the approval. The doctored document was
presented in court.
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Vi,

Vil

viii.

He informed the Committee that for every violation nofified to them by
CCK, RMS always complied and corrected as advised by the regulator.
That RMS had send the technical documents to CCK for type approval
and had no reason notf to comply after procuring the same.

That interference with avionic Communications frequencies was o nsk to
everyone including members of RMS as they are frequent air fravelers.
That CCK had misled the Committee on the matter and that he had
complied with all the specifications that were directed by the regulator.
He informed the Committee that CCK had once requested RMS 1o supply
Band pass filter to Kiss in Nyeri when there was interference with avionic
Communication frequencies and that RMS uses the same Band pass filters.
RMS Chairman undertook to do the following:

1. To enable the Committee to safisfy itself that RMS was using the
same band pass filters recommended by CCK for Kiss in Nyeri RMS
will furnish the Committee with the letter from CCK to RMS
requesting that RMS assists Kiss on the matter.

2. RMS should clear their records so that the cases in court can be
cleared to minimize protracted litigations.

3. RMS should send the following documents 1o enable the
Committee compile its.report and copy to CCK for type approval
of the band pass filters:-

v A list of all the frequencies used by RMS and when they were
approved. -

v' Frequency fee reconciliation upto 2002.

v The manual with a covering letter, invoices and shipping
documents. |

Supplier's specifications and CCK's specifications of the band
pass filters.

Communicate with the supplier to write back to confirm that
the specifications in CCK's letter are the same as the ones in the
suppliers letter and the invoice.

The Committee raised concerns over the frequency fees arrears and heard that
the matter was Sub- Judice.

The Committee appreciated RMS Chairman's written evidence of his submission
and notified him of CCK's claim that RMS had not submitted technical

documentation of the said filters for evaluation and type —approval

. He was

further informed of CCK’s inspection of June 2012 which found that RMS had
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Min.

only installed non type - approved Band Pass filters at Londiani for the
transmitters broadcasting on frequencies 89.8 MHz 95.4 MHz 100.5 MHz and 102.5
MHz.

The Commitiee sought to receive from RMS a receipt of payment of 12,000
Shillings to customs & Exercise KRA JKIA, as demanded by KCAA letter to RMS
Ref. No. KCAA/OPS/2406/10 Vol.V(75). The Chairman RMS tabled a
Miscellaneous Receipt No. 5001691, being the payment on account for
inspection and approval, and of the Mast in Nanyuki to the pay office Kenya
Civil Aviation Authority Headquarters.

No. 44/2012: Committee Concerns

The Committee scrutinized the documentation by RMS and noted they were in
order. The Committee however observed that there was a breakdown in
communication between CCK and RMS on the matter. RMS was directed to
resubmit the technical documents to CCK for type approval and send a copy
of the same to the Committee. The Committee observed that RMS sending a
copy of the technical documents to CCK for type approval will help jam start
the mechanisms of resolving the misunderstanding.

Min No. 45/2012; Adjournment

There being no other business and the time being thirty minutes past 6.00 O'clock,
the meefting adjourned.
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MINUTES OF THE 9™ JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
& INFORMATION AND THE COMMITIEE ON HOUSE BROADCASTING HELD ON
THURSDAY, AUGUST 23RP 2012, AT THE COMMITTEE ROOM 9, MAIN PARLIAMENT

BUILDINGS AT

10.00AM.
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. The Hon
. The Hon
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3. The Hon.
4. The Hon.
5. The Hon.
6. The Hon.
7. The Hon.
8. The Hon.
9. The Hon.
10.The Hon.

. (Eng.) James Rege, M.P.

. (Eng.) Nicolas Gumbo, M.P
Charles Keter, M.P

David Koech, M.P

Aden Duale, M.P

Edwin O. Yinda, M.P
Joshua Kutuny, M.P
Cyprian Omollo, M.P
Emillio Kathuri, M.P

Ekwee Ethuro, M.P

Absent With Apology

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
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In Attendance:

Peter Kiilu, M.P

(Prof) Philip Kaloki, M.P
Clement Wambugu, M.P
Benjamin Jomo Washiali, M.P
Adan Keynan M.P

William Kabogo, M.P

Gedion Mbuvi, M.P

Evans Akula, M.P

Maina Kamau, M.P

- Co. Chairman
- Co. Chairman

National Assembly

1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. James Ginono Third Clerk Assistant
3. Mr. Rose Omutere Hansard Reporter

in Altendance:

Dr. Mohamed Isakhakia, CBS

Min. No.46/2012:

Office of the Prime Minister

-PS Office of the Prime Minister

Preliminaries

The proceedings commenced with a prayer at 10.28 am.
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Min. No.47/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
1. Adoption of the Agenda
2. Meeting with the PS Office of the Prime Minister
3. Any Other Business
4. Date of the Next Sitting

Min. No. 48/2012: Deliberations _on_the Interference_with
Avionic Communications Frequencies by
Local Radio Stations- Meeting with the PS§
Office of the Prime Minister ‘

The Chair informed the sitting that the meeting was a follow-up of the sitting
held on the 21st August, 2012 in which the PS was represented by his officers.

The Committee informed the PS of the Committee’s inquiry into the alleged
interference with avionic Communication frequencies by local Radio Stations
and the Complaint by the regulator (CCK) that ifs work has been hampered by
weak legal framework and political interference.

The Committee sought clarifications on the lefter dated 14 June 2012 from the
office of the Prime Minister by the PS which was provided by CCK as a case
example of external inferences faced by the Commission in discharging its
duties.

The sought clarifications on the matter expressed concern that the letter
between government offices was being copied to a private operator.

The PS further appraised the Committee has follows:-

i) the Office of the Prime Minister had not been briefed according by the
Ministry of Information and Communications on the security nature of the
matter.

i) the letter was written earlier before NSAC meeting and although the PS office
of the Prime Minister attends NSAC meetings he was absent during the said
NSAC.

i} That quite often OPM which is charged with the responsibility of coordinating
the functions of the Government including those of Ministries receive petitions
and complaints involving Ministries, Government Agencies and other parties
including individual persons on matters that require redress or arbitration in
order to demonstrate fairness and respect for the law.
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iv) It is in light of this background that when Royal Media complained of the
ultimatum issued by CCK on 17th May, 2012 in spite of the existence of court
order No.244, the Office of the Prime Minister sought to have the status quo
maintained so that the matter could be resolved through consultations.

v} Although the letter to Dr. Ndemo may appear to have been strongly
worded, the intention was to give room for round table discussions to avoid
creating an impression that the Judiciary and an agency of the Executive
(CCK) were working at cross purposes if the CCK was to defy the court order.

vi) The OPM had taken cognizance of the fact that previously, two media
houses (the British Broadcasting Commission and Neoro Digital) had
breached the use of communications frequencies but the matter was
rectified.

vii) In his letter to Dr. Ndemo, he concluded by stating that should there be any
need for consultations on the subject, he (Dr. Ndemo) should inform his
office".

viii)  Subsequenily, after consultation with the NSAC and upon the
committee’s advice, Dr. Ndemo wrote to PS OPM requesting for a meeting
with the Prime Minister which the PS convened for the 31sf July, 2012.

ix) The meeting could however not take place because the Ministry of
Information informed OPM on 27 July that both the hon. Minister and
Permanent Secretary for Information and Communications were out of the
Country.

x) Another meeting scheduled for 20th August, 2012 was rescheduled to take

place on the 24t August, and 2012 as 201 August, 2012 was declared a
Public Holiday.

Min No. 49/2012: Committee Observations/Concerns

The Committee observed that the PS for Information and Communications
needed to be more diligent on the matter and had reduced his role to that of

passing letfters from one stakeholder to the other most of which had conflicting
directives.

The Committee expressed the following observations and concerns: that -

e The reasons for emissions interfering with critical aeronautical
communications was as a result of absence of Band Pass Filters,
installation of non-type approved FM transmitters, broadcast from non-
designated sites and transmitting beyond the maximum authorized
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radiation power. Installation of band pass filters was identified 1o be the
most effective and practical solution in addressing this problem.

The Committee was concerned that the PS for information and
Communications had reduced his role to that of passing letters from on
stakeholder to the other some of which have conflicting directives.

That the Ministry of Information especially the PS even after being
directed by NSAC had failed to act.

The Committee observed that although CCK has had several changes of
personalities in the office of the Director General in the last 10 years. The
current PS had served the same Ministry for many years and has always
known the problem based on complains by KCAA and CCK through his
office.

The Committee was disappointed that the PS had not done enough 1o
address the problem and had not even once briefed the Office of the
Prime Minister on the matter except through a letter dated 2nd Jjuly 2012
seeking audience with the office of the Prime Minister for a meeting on
the 20th August 2012.

The Committee exonerated the PS office of the Prime Minister stating that
he had not been thoroughly briefed by the sector operators.

The Committee observed that RMS had a lion share in the frequency
allocations and regretted that some of the frequencies have been in
operations since 2002 and will be imprudent to withdraw. The Committee
noted that although the regulations 2009 had not been passed the
regulations were not sufficient to regularize the sector.

Committee's Recommendations

. All broadcasters whose FM stations are interfering with avionic
communications should install suitable band pass filters that are type
approved by the Commission within the next 30 days while CCK should
ensure that power fransmitted by local radio stations is within the
approved limifs.

. The Committees observed that there were instances of external

interference with the work of the, hampering its ability to enforce the law
and effectively regulate the ICT sector. The Committee recommends that
the Executive desist from interfering with the work of the Commission.

Min No.50/2012:; Any Other Business

The Committee resolved to hold a joint sitling with the Minister, the PS Ministry of
Communications and Information and CCK on the Tuesday 28t August, 2012 at
10.00am.
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Min No. 51/2012: ‘ Adjournment
There being no other business and the ‘nme being thirty minutes past 5.00
O'clock, the meeting adjourned.

SIGNED:
SIGNED: ........ ' \) i
on. (Eng.) Nicolas Gumbo, MP - Co-Chairperson
— (‘/— :
DAIE e Q %/}2_’ ...................................................................
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MINUTES OF THE 10™ JOINT SITTING OF THE DC (E) CN ENERGY,
COMMUNICAITONS & INFORMATION AND THE COMMITTEE ON HOUSE
BROADCASTING HELD ON THURSDAY, AUGUST 23RP 2012, AT THE COMMITIEE
ROOM 9, MAIN PARLIAMENT BUILDINGS AT 11.30AM.
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AMin. No. 52/2012: Preliminaries

The proceedings commenced with a prayer at 12.18 pm.

Min. No.53/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
Adoption of the Agenda

1.
2. Meeting with the Director NSIS
3. Any Other Business
4. Date of the Next Sitting
Min. No. 54/2012: Deliberations _on _the Interference with

Avionic Communications Frequencies by
Local Radio Stations- Meeting with the
Director NSIS

The Committee sought to hear from the National Security Intelligence Service
(NSIS)  whether there have been cases of interference with avionic
communications frequencies by local radio stafions. NSIS informed the
Committee that erected unauthorized transmitters had been discussed during
NSAC meeting.

The DepU’ry Director, Analysis and Production who represents Director General
NSIS at NSAC meetings appraised the Committee as follows:-

i) During NSAC's meeting which was held on Tuesday, 6M April, 2010, the PS
Ministry of Information and Communications appraised NSAC on the
activities of certain broadcasters who were broadcasting using higher power
than the permitted limit of 10 KHz, while others were fransmitting from
unauthorized fransmission sites. NSAC was then briefed by the PS that KCAA
had reported 26 instances of violatfions in the use of radio frequencies during
the months of June and July, 2012.

ii) Further, during the NSAC meeting held on Wednesday, 271 June, 2012, NSAC
directed CCK through the PS, Ministry of Information and Communications to
repossess all frequencies allocated to investors interfering or likely to interfere
with aeronautical and security frequencies. CCK was required to secure
frequency bands that have security implications especially those that are
likely to interfere with aircraft performance. They were directed to obtain
court warrants to this would then provide legal grounds to take action.

i) During the said meeting, the PS— Ministry of Information and Communications
was asked to make a presentation to NSAC on the matter which he did
during NSAC's subsequent meeting.

iv) NSAC was informed that interference with avionic communications
frequencies pose a threat to National Security and safety of air fravelers as its

43



likely to interfere with both navigation instruments for aircrafts and insirument
landing systems.

v) The Committee learned that the proposed National Intelligence Service Bill,
2012 provides powers to NSIS to work beyond just availing intelligent
information to the actors. i gives the power to sanction non complying
entities if they fail to act on availed intelligent information. This in their view
will empower NSIS to deal with the matter.

vi) The Committee expressed disappointment on the fact that the PS Minisiry of
Information and Communications through CCK had not complied with NSAC
recommendations and directives made on Wednesday, 27t June, 2012. The
Committee observed that compliance to those directives would have
addressed the problem.

The Committee recommended the following:-

i) CCK should instruct the broadcasters 1o install band pass filters with
immediate effect to address the problem of emissions that inferfere with
aircraft performance to safeguard against aircraft malfunctions or accidents.

Min No. 55/2012: Adjournment

There being no other business and the fime being forty five minutes past 1.00
O'clock, the meeting adjourned.

SIGNED: oo G o T

DATE: ..... QV'V 3;..{.?: ..... e
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MINUTES OF THE 11 JOINT SITTING OF THE DC (E) ON ENERGY,
COMMUNICAITONS & [INFORMATION AND THE COMMITTEE ON HOUSE
BROADCASTING HELD ON TUESDAY, AUGUST 28™ 2012, AT SMALL DINING ROOM,
MAIN PARLIAMENT BUILDINGS AT 9.30AM.

Present

The Hon. (Eng.) James Rege, M.P. - Co. Chairman
The Hon. (Eng.) Nicolas Gumbo, M.P - Co.Chairman
The Hon. Aden Duale, M.P

The Hon. Charles Keter, M.P

The Hon. Edwin O. Yinda, M.P

The Hon. Peter Kiilu, M.P

The Hon. Clement Wambugu, M.P

The Hon. David Koech, M.P

The Hon. Joshua Kutuny, M.P

Mo S s R8I0

Absent With Apology

The Hon. Cyprian Omollo, M.P

The Hon. Emillio Kathuri, M.P

The Hon. (Prof) Philip Kaloki, M.P

The Hon. Benjamin Jomo Washiali, M.P
The Hon. Adan Keynan M.P

The Hon. William Kabogo, M.P

The Hon. Gedion Mbuvi, M.P

The Hon. Evans Akula, M.P

The Hon. Maina Kamau, M.P

2000 (Nli@s (N B G0 D) ===

In Aftendance: National Assembly
1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. James Ginono Third Clerk Assistant
3. Mr. Rose Omutere Hansard Reporter

Ministry of Information and Communications
Hon. Samwuel Poghisho, M.P Minister

1.
2. Dr. Bitange Ndemo, CBS Permanent Secretary
3. Mr. Francis Wagusi Director General CCK
4. Mr. Peter Ngige Njoroge CCK Management
5. Stanley K. Kibe Director Frequency Spectrum
Office of the Attorney General
6. Ms. Muthoni Kimani, MBS Senior Solicitor — General AG's Office
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Ministry of internal Security
7. Joshua Too Kenya Police ACP (Police)

Min. No.56/2012; Preliminaries

The proceedings commenced with a prayer at 9. 45am

Min. No.57/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
Adoption of the Agenda

1.
2. Meeting with the Ministry of Information and Communications
3. Meeting with the Office of the Aftorney General
4. Meeting with Ministry Internal Security
5. Any Other Business
6. Date of the Next Sitting
Min. No. 58/2012: Deliberations on the Interference with

Avionic Communications Frequencies by
Local Radio Stations

1. Briefs from the Ministry of Information and Communications

The Committee heard that CCK has not been facilitated by the Ministry of
Internal Security to act on NSAC's directives. The Committee observed that the
response was not satisfactory as there were no letters tabled to confirm that
CCK had requested for security.

The Committee was taken through the various court cases and court orders that
have became an impediment to the work of the regulator. One such case was
with the Media owners Association. The Committee heard that there were two
group of Media owners association each claiming and operating under the
same name. The Committee further heard that the Media Owners Association
that had sued CCK was not registered under the law and therefore was a non
legal entity.

The Committee further heard that there is a court battle between the de jure
Media Owners Association of Kenya and the de facto Media Owners
Association, and their main bone of contention was who really represents the
interests of the media owners.

The Committee was informed by CCK that the legal suits filed by the Media
Owners Association and court injunctions sought by the Royal Media Services on
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Constitutional interpretations are mainly meant to deter CCK from taking action
on ifs installed non type approved band pass filters.

The Committee expressed disappointment that it had previously dealt with MOA
which has been operating as a legal entity and had appeared several times
before the Committees of Parliament to respond on maiters on behalf of the
Media Owners and sought to establish the relationship between Media Owners
Association of Kenya (MOAK) and Media Owners Association (MOA).

The Committee learned that CCK had received a correspondence from the PS
directing them to execute NSAC decision and pull down masts erected in
unauthorized sites. The Committee heard that CCK had obtained court warrants

but failed to execute as Royal Media moved to Court barring CCK from
executing the Court warranfts.

This Committee demanded convincing reasons why the sector was not well
regulated and why the life of air fravelers was being put to risk at the expense of
commercial and political interests while the Ministry and the regulator has filled
to be take firm action against broadcasters who fail to install Band Pass Filters.

2. Briefs from the Office of the Attorney General

The Committee sought advice from the Office of the Attorney General on the
matter and heard the following:-

I. The Office of the Attorney General is not well briefed particularly on the
security concerns raised by issue.

i. There are Court orders restraining the Commission from cancelling
frequencies or licences held by media Houses; the regulator's efforts to
deal with the problem has resulted to profracted lifigations that have
hampered its work; The Court's cannot suspend the law however they
can issue an injunction barring the regulator not to take action until the
matter is heard and resolved.

iii. There is always a legal provisions that will allow CCK to carry out it's
mandate especially when it touches on serious security concerns. This is
because there is no lacuna in law as the old constitution still applies
pending the passage of the implementation act according to the time
schedules defined by the new Constitution.

iv. The Office of the Attorney General has committed itself to provide support
to CCK to deal with the legal environment that govern ICT sector. The
Committee learned that neither the Ministry nor CCK had briefed the
office of the Attorney General on the magnitude of the suits nor they had
learnt of the repercussions of illegal mast installations.
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v. The Committee learned that the impending cases should be dismissed on
the basis that the first option to address the issues was through the already
established tribunal.

3. Meeting with the Ministry of Internal Security

The Committee informed the assistant Deputy Commandant of Police that the
matter before the Committee was of a serious nature and he could not
represent the office of the president on the maiter he was therefore send to go
and come back with the PS internal security.

The Committee observed that CCK had complained of lack of security
accompaniment to pull down masts erected in unauthorized sites and noted
that CCK had nof provided sufficient evidence of having written fo the Ministry
of internal security requesting for police services.

The Committee however observed that it was the duty of the Ministry of internal
Security to provide security support to the regulator will be enough and there
was no need for a meeting with this office as the time given by the Speaker to
carry out the inquiry had lapsed.
i.  The process of closing down these illegal mast installations can easily be
mate with hostile reception.
ii. Their hands were tied down by the numerous suits filed by the in Courts.
i. Some FM frequencies considered by CCK to be in use irregularly have
been operation for so many years.
iv. Payment of frequencies would provide the Commission with revenue to
run its dufies.

The P.§ stated the following;-

i. He had acted on the matter of unauthorized installed masts by
instructing CCK in a lefter o begin the process of shutting them down.

ii. His mandate is limited to only giving ministry’s direction but the actual
implementation is the work of the independent regulator (CCK]).

i. There was no external interference from the Ministry or the Prime
Minister's Office to frusirate CCK's efforts of shufting down the
unauthorized masts and the Prime Minister acted from the point of lack
of information.

iv. The licensing powers of CCK should be re-infroduced and
strengthened in order to adequately curb the illegal hoarding of
frequencies.

Committee Observations and Concerns
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vi.

Vii.

Vii.

Xi.

It is frue there is interference with avionic communications frequencies by
local radio stations.

The broadcasting sector is poorly regulated.

The Committee expressed disappointment that the PS did not table the
letter from the Office of the Vice President cifing the PS's statements
recorded in the Hansard of the day which confirmed the undertaking.

The PS was informed that the Office of the Prime Minister and the Attorney
General had not been able to assist the Ministry of Information because
they were not aware of the challenges faced by the regulator in
implementing the regulations. He was further appraised that the PS OPM
had informed the Commiftee that he wrote a letter without a brief on the
security implications of the interference with avionic Communications
frequencies.

The Committee observed that there were Court orders restraining the
Commission from cancelling frequencies or licences held by media
Houses. Despite the regulator's efforts to deal with the problem,
protracted litigations has hampered the work of the regulator.

The Committee was concerned that neither the Ministry nor CCK had
briefed the office of the Attorney General on the magnitude of the suits
repercussions of illegal mast installations and observed that both CCK and
the PS lacked zeal on the matter and had failed to regularize the sector.
The Committee observed that the Ministry and CCK's had failed to
regulate the sector and their delay in taking action after obtaining court
warrants had delayed the implementations of the NSAC directives.

The Committee observed that CCK should have furnished the AG's office
with enough information regarding the magnitude of installation of illegal
masts and the security threat it posed on air fravelers.

The Committee observed that interferences experienced were not only
on the avionic communications frequencies but also among
broadcasters.

The claim by the P.S that his hands were tied as CCK was an independent
institution was dismissed by the Committee urging that the Minister
represents CCK in the Cabinet while the PS represents CCK within
Government bureaucracy.

CCK as a regulator should emulate other such regulators in the
developed world and develop zeal in discharging their mandate. The
Committee observed that the tone of CCK letters to the violators was too
polite “business-like"”, they are almost begging the violators to stop the
violations. The Committee observed that this could be the reason behind
continued violations.
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xii. The Committee observed that the delay of cases that touch on ICT and
telephony industry could be attributed to lack of legal training in the
country on the subject matter.

Committee Recommendations

a) The Committee recommends that the Ministry of Information and
Communication through CCK work with the local universities to offer LLM
programmes in ICT and also organize interactive forums and frainings with
the Judiciary fo enable the stakeholders appreciate the legal environment
under which the industry operates.

b) The Minister should urgently seek an appointment with the Prime Minister and
also the Office of the President to appraise them on the issue and explain to
them the impending consequences of interference with avionic
communications frequencies by local radio stations.

c) The set up fribunal should be able to address that surround the matter. The
Ministry should also sphere head forums that allow Judges and laws to
understand the complexities of the telecommunication industry to resolve
the problem of delays of court cases.

d) CCK should hire experienced lawyers who have knowledge on
telecommunication/ICT law to help them argue their cases knowledgeably.

e) The Committee therefore observed that the PS had failed to discharge his
duties diligently despite the fact that he has worked in the Ministry for Many
years. : .

Min No. 59/2012: Any other business

i. Paperslaid
The following papers were laid before the Joint Committee
e Copies of court warrants sought by CCK.
e Copies of court documents detailing court cases against CCK.

Min No. 60/2012: Adjournment

There being no other business and the time being forty five minutes past 1.00
O'clock, the meeting adjourned.

Hon.‘J(Eng.) James Rege, MP -Co-Chairperson
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SIGNED:
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MINUTES OF THE 12™ JOINT SITTING OF THE DC (E) ON ENERGY,
COMMUNICAITONS & INFORMATION AND THE COMMITTEE ON HOUSE
BROADCASTING HELD ON THURSDAY, SEPTEMBER 6™ 2012, AT THE MEDIA CENTRE,
MAIN PARLIAMENT BUILDINGS AT 10.30AM.

Present

1. The Hon. (Eng.) James Rege, M.P. - Co. Chairman
2. The Hon. Charles Keter, M.P -AG. Co. Chairman
3. The Hon. David Koech, M.P

4. The Hon. Clement Wambugu, M.P

5. The Hon. Aden Duadle, M.P

6. The Hon. Edwin O. Yinda, M.P

7. The Hon. Cyprian Omollo, M.P

8. The Hon. Ekwee Ethuro, M.P

9. The Hon. Maina Kamau, M.P

10.The Hon. Peter Kiilu, M.P

11.The Hon. Joshua Kutuny, M.P

Absent With Apology

1. The Hon. (Eng.) Nicolas Gumbo, M.P - Co.Chairman
2. The Hon. Emillio Kathuri, M.P
3. The Hon. Adan Keynan M.P
4. The Hon. (Prof) Philip Kaloki, M.P
5. The Hon. Benjamin Jomo Washiali, M.P
6. The Hon. William Kabogo, M.P
7. The Hon. Gedion Mbuvi, M.P
8. The Hon. Evans Akula, M.P
In Attendance: National Assembly
1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. Denis Mutua Parlicmentary Intern
Min. No. 61/2012: Preliminaries

The proceedings commenced with a prayer at 10.28 am.

Min. No.62/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
1. Adoption of the Agenda
2. Confirmation of the Minutes of the Previous Sittings
3. Matters Arising and Deliberations on Observations and Recommendations
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4. Any Other Business
5. Date of the Next Sitting

Min. No. 63/2012: Confirmation of the Minutes of the Previous Sitlings

Minutes of the following sittings were read and confirmed as the true record of
the sittings proceedings and signed by the Co- chairpersons

i.  Minutes of the 1¢ sitting of the joint Commitiee were proposed by Hon.
Maina Kamau, M.P and Seconded by Hon. Charles Keter, M.P.

ii. Minutes of the 2nd sitting of the joint Committee were proposed by Hon.
Peter Kiilu, M.P and Seconded by Hon. Charles Keter, M.P

ii.  Minutes of the 31 sitting of the joint Committee were proposed by Hon.
Edwin Yinda, M.P and Seconded by Hon. Charles Keter, M.P.

iv. Minutes of the 4 sitting of the joint Committee were proposed by Hon.
James Rege, M.P and Seconded by Hon. Charles Keter, M.P. ( for the
purposes of confirmation of the minutes hon. Cyprian Omollo, M.P
chaired the meeting).

v. Minutes of the 5t sitting of the joint Committee were proposed by Hon.
Fdwin Yinda, M.P and Seconded by Hon. Cyprian Omollo, M.P.

vi. Minutes of the 4 sitting of the joint Committee were proposed by Hon.
Charles Keter, M.P and Seconded by Hon. Cyprian Omollo, M.P.

vii. Minutes of the 7t sitting of the joint Committee were proposed by Hon.
Peter Kiilu, M.P and Seconded by Hon. Charles Keter, M.P.

viii.  Minutes of the 8th Sitting of the joint Commitiee were proposed by Hon.
Peter Kiilu and Seconded by the Hon. Charles Keter, M.P
Min No. 64/2012: ~ Matters Arising

A. The Committee pointed out the following observations during the
confirmation of the Minutes.

1. There was indeed interference with avionic communications frequencies by
some local radio stations;

2. The reasons why there were emissions interfering with critical aeronautical
communications was as a result of absence of Band Pass Filters, installation of
non-type approved FM transmitters, broadcast from non-designated sites
and transmitting beyond the maximum authorized radiation power;

3. Some local radio broadcast stations had not relocated to the designated
transmission sites;

4. There were genuine applicants who had not been allocated frequencies;

5. Broadcasters have not been prompt in responding to the notices of violations
issued by the regulator particularly on the installation of Band Pass filters while
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the regulator on the other hand had failed to enforce compliance with the
transmission parameters as specified in each broadcaster’s license;
Installation of band pass filters is the most effective and practical solution in
addressing interferences with avionic communications frequencies;

. There were several consultations among stakeholders who are represented

at the National Security Advisory Council with directives to ensure the safety
of the Kenya's Airspace;

The Permanent Secretary Ministry of Information and Communications and
the management of the Communications Commission of Kenya lack the zed|
and commitment to address the problem. Their delay in taking action after
obtaining Court warrants as directed by NSAC created a loophole which the
Committee was not able to determine whether it was deliberate or an
erroneous omission;

. The claims by the PS Ministry of Information and Communications that his

hands were fied as CCK was an independent regulator were not valid
considering CCK could not work in isolafion of its parent Ministry. The
Committee noted that the Minister represents CCK in the Cabinet while the
PS represents CCK within Government bureaucracy;

10.The Commission did not lack the requisite institutional memory to implement

11

the regulations as argued by the PS Ministry of Information and
Communications. Although there have been changes in the Office of
Director General the Commission is not the Director General. The office has
always been in existence and the current PS has served the same Ministry for
many years and therefore aware of the problems based on complaints by
KCAA and CCK through his office;

The tone of the notices of violations from CCK was foo polite or “business-

like”, such that the regulator seemed to be pleading with the violators to stop
the violations. The Committee observed that this could be the reason behind
continued violations;

12. There are Court orders restraining the Commission from cancelling

frequencies or licences held by media houses; the regulator’s efforts to deal
with the problem has resulted in protracted litigations that have hampered ifs
work;

13. Confinued operations of broadcasters using permits under the old licensing

regime had rendered ineffective the necessary oversight of their operations
by the regulator and has resulted in both technical and content related
problems;
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14. Article 34 of the Constitution of Kenya 2010 anficipates an independent
regulator o regulate the airwaves and other forms of signal distribution;
independent of control by government, political inferest or commercial
interests. There were however challenges in the transition to the new
broadcasting licensing regime that need urgent redress;

15. Some frequencies considered by CCK to be unauthorized have been in use
for many years and regretted that the confusion in the sector had been due
to failure by the regulator to regularize the broadcasting sector;

16.The delay of Court Cases related to the ICT and telephony industry could
partly be attributed to lack of legal fraining on the subject matter, litfle or no
availability of information on the sector and failure to seek competent
professional legal advice.

17. The office of the Prime Minister and the office of the Aftorney General were
not well briefed on the safety concerns resulting from interference with
avionic communications frequencies. Consequently the Commission is faced
with external interferences in discharging its mandate. This has hampered ifs
ability to enforce the law and effectively regulate the ICT sector; However
the interventions of the two Offices and other stakeholders could help
address the matter;

18. The EB 100 Mini-port receiver used by the Commission during surveillance

exercises has not been calibrated for the last ten years this has posed the
challenges of accuracy.

Min No. 65/2012: Adjournment

There being no other business and the time being ten minutes past 1.00 O'clock,
the meeting adjourned.
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MINUTES OF THE 13™ JOINT SITTING OF THE DC (E) ON ENERGY,
COMMUNICAITONS & [INFORMATION AND THE COMMITTIEE ON HOUSE
BROADCASTING HELD ON WEDNESDAY 3Rt OCTOBER 2012, AT COMMITTEE ROOM
?, MAIN PARLIAMENT BUILDINGS AT 3.30PM.

Present

The Hon. (Eng.) James Rege, M.P. - Co. Chairman
The Hon. (Eng.) Nicolas Gumbo, M.P - Co.Chairman
The Hon. Charles Keter, M.P

The Hon. (Prof) Philip Kaloki, M.P

The Hon. Clement Wambugu, M.P

The Hon. Edwin O. Yinda, M.P

The Hon. Cyprian Omollo, M.P

The Hon. Maina Kamau, M.P

. The Hon. Peter Kiilu, M.P

10.The Hon. Joshua Kutuny, M.P

11.The Hon. Benjamin Jomo Washiali, M.P

VO NoO AN~

Absent With Apology

The Hon. Emillio Kathuri, M.P
The Hon. Adan Keynan M.P
The Hon. William Kabogo, M.P
The Hon. Gedion Mbuvi, M.P
The Hon. Evans Akula, M.P
The Hon. Aden Duale, M.P
The Hon. Ekwee Ethuro, M.P
The Hon. David Koech, M.P

PN AWN -

In Atendance: National Assembly

1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. Denis Mutua Parliamentary Intern

Min. No. 66/2012: Preliminaries

The proceedings commenced with a prayer at 10.28 am.

Min. No.67/2012: Adoption of the Agenda

The Commiitee adopted the Agenda as follows:
1. Adoption of the Agenda
2. Confirmation of the Minutes of the Previous Sittings
3. Matters Arising and Deliberations on Observations and Recommendations
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4, Any Other Business
5. Date of the Next Sitting

Min. No. 68/2012: Confirmation of the Minutes of the Previous Sittings

Minutes of the following sittings were read and confirmed as the true record of
the sittings proceedings and signed by the Co- chairpersons

ix. Minutes of the 2t sifting of the joint Commitiee were proposed by Hon.
Peter Kiilu, M.P and Seconded by Hon. Cyprian Omollo, M.P.

X. Minutes of the 10 sitting of the joint Committee were proposed by Hon.
Edwin Yinda, M.P and Seconded by Hon. Charles Keter, M.P

xi. Minutes of the 111 sitting of the joint Committee were proposed by Hon.
Edwin Yinda, M.P and Seconded by Hon. Charles Keter, M.P.

xi. Minutes of the 12t sitting of the joint Committee were proposed by Hon.
Peter Kiilu, M.P and Seconded by Hon. Edwin Yinda, M.P

xii. Minutes of the 13t sitting of the joint Committee were proposed by Hon.
Benjamin Jomo Washiali, M.P and Seconded by Hon. Prof. Phillip Kaloki,
M.P.

Min No. 69/2012: ‘ Consideration and adoption of the Commitiee
Report

The Committee considered its report and adopted with the following
recommendations. The Adoption of the Report was proposed by Hon. Edwin
Yinda, M.P and Seconded by Hon. Peter Kiilu, M.P

1. All broadcasters whose FM stations are interfering with avionic communications
must install suitable band pass filters that are type approved by the Commission
within the next 30 days while CCK should ensure that power fransmitted by
local radio stations is within the approved limits.

2. All broadcasters should within 30 days relocate to the designated transmission
sites. »

3. The Commission and the Attorney General should find a way of resolving the
disputes without protfracted litigations and the Ministry should fast track the
legislation on broadcasting to establish the independent regulator provided for
by the Constitution of Kenya 2010.

4. The Communications Appeals Tribunal (CAT) should seek to entrench itself more
authoritatively, and work closely with the Judiciary to become the first post of
call on all disputes in the communications sector.
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5.The regulator (CCK) should enforce compliance with the transmission
parameters as specified in each broadcaster's license and enforce penalties
as provided for by law.

6. Based on the Committee observations that there were genuine applicants who
had not been allocated frequencies, the Committee recommends that CCK
should assign frequencies to genuine applicants.

7. The PS Ministry of Information and Communications has failed 1o discharge his
duties diligently despite the fact that he has served in the same Ministry for a
long time; he should therefore take responsibility and make a report to
Parliament within 30 days on his policy actions during his fenure and the results
therein.

8. The regulator should conduct a couniry-wide radio monitoring and surveillance
exercise within the next thirty (30} days fo determine the level of compliance.
The relevant Parliamentary Committee should be furnished with a copy of the
status report once the exercise is complete.

9. The regulator (CCK]) should issue broadcast permits within the new broadcasting
licensing framework before the election date.

10.Based on the Committee’s observation that the frequency specirum needed
urgent harmonization and that some of the frequencies considered by CCK to
be unauthorized have been in use since 2002, the Committee recommends
that the frequencies be regularized within 30 days. The regularization should
also include identification of all idle frequencies held in speculation in the sub-
sector. The same to be reported to Parliament af the end of the 30 days.

11. The Ministry of Information and Communication through CCK should work with
the local universities to design a Curriculum that offer LLM programmes in ICT
and MSC in Telecommunications services. The Ministry should further spear-
head regular forums that will allow the Judiciary appreciate the complexities of
the telecommunication industry and enable all stakeholders appreciate the
legal environment under which the industry operates.

12.Pursuant to the Committee’s finding that there were instances of external
interference with the work of the Commission, the Committee recommends
that the Executive desist from interfering with the work of the Commission. The
Commission should also give regular briefing to key decision makers in the
Executive on the regulatory framework in the sector, especially on matters
related to avionic safety.

13.Based on the Committee's observation that the Commission’s EB 100 Mini-port
receiver used during surveillance exercises has not been calibrated for the last
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ten years, the Committee recommends that the equipment be calibrated
yearly. '

Min No. 70/2012: Adiournmen_’r

There being no other business and the time being ten minutes past 1.00 O'clock,
the meeting adjourned.

SIGNED: .| e & R s T | S
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NATIONAL ASSEMBLY

OFFICIAL REPORT
Tuesday, 7t August, 2012
The House met at 2.30 p.m.
[Mr. Speaker in the Chair]

INTERFERENCE WITH AVIONIC COMMUNICATIONS
FREQUENCIES BY LOCAL RADIO STATIONS

Mr. Mwau: Mr. Speaker, Sir, | beg to ask the Minister for Information and Communications the
following Question by Private Notice.

(a) Is the Minister aware of the complaints that some local radio broadcasting stations are
interfering with international and local avionic communications frequencies thereby putting the
lives of air passengers in danger?

(b) Could the Minister provide full information including the dates when each company applied
for and received approval for radio licences and the frequencies assigned, including the list of all
assigned frequencies to each company?

(c) Could the Minister also provide a full list of all companies which have approval and no
frequencies assigned, including the dates when the approval was granted and the reason why no
frequencies have been assigned, including copies of avionic interference complaints and copies
of any investigation and/or report?

Mr. Speaker: Minister for Information and Communications! Leader of Government Business,
what is happening to your Minister? Maybe the Member for Sirisia wants to offer an explanation
to the House.

The Minister for Trade (Mr. Wetangula): Mr. Speaker, Sir, I can possibly offer an apology, but
not an explanation because I do not know where the Minister is. But on his behalf, I regret his
absence and implore the Chair to perhaps hold the Question in abeyance as we deal with other
Questions.

Mr. Speaker: Fair enough! In the absence of any explanation at all, let alone a plausible one,
and given the urgency of the information sought in this Question, and from the position of the
Speaker, I have a brief to the effect that perhaps there is a deliberate effort to avoid answering
this Question. I want, therefore, to refer this matter to the Committee responsible for
Broadcasting. I think they can do it jointly with the Committee on Energy. They more or less
have common ground in some respects. [ will want the two Committees to inquire into this
matter and file a report in the House within the next ten days. It is an urgent matter. Ten days
from today, the two Committees, please, note. Let the Minister be aware.

The Minister for Trade (Mr. Wetangula): Much obliged, Mr. Speaker, Sir. I will communicate
to the Minister.



Mr. Speaker: Very welll Member for Kilome, please, note that this matter, will, perhaps, be
exhaustively dealt with by the Committee.

Mr. Mwau: Mr. Speaker, Sir, [ would ask you to maybe order the Minister to provide me with
any reports that have been made, so that I can communicate with the Committee and participate
in the Commiittee from a point of information.

Mr. Speaker: Your next stop must be the Committee and you can interrogate the Minister,
including prevailing over the Committee to call for those documents. They have powers to do so
under the Powers and Privileges Act, Cap.6 of the Laws of Kenya. So, you have a remedy
somewhere readily available.

(Question deferred)



MINUTES OF THE 15T JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
& INFORMATION AND THE COMMITTEE ON HOUSE BROADCASTING HELD ON
THURSDAY, AUGUST 9™ 2012, AT THE COMMITTEE ROOM 9, MAIN PARLIAMENT
BUILDINGS AT 3.30PM.

Present

The Hon. (Eng.) James Rege, M.P. - Co. Chairman
The Hon. (Eng.) Nicolas Gumbo, M.P - Co.Chairman
The Hon. Clement Wambugu

The Hon. Maina Kamau
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The Hon. Joshua Kutuny, M.P
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The Hon. Edwin O. Yinda, M.P
The Hon. Evans Akula, M.P

The Hon. Gedion Mbuvi, M.P
The Hon( Prof) Philip Kaloki, M.P
The Hon. Aden Duale, M.P

The Hon. Adan Keynan M.P

. The Hon. Cyprian Omollo, M.P
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In Attendance: National Assembly

1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. James Ginono Third Clerk Assistant

Min. No. 1/2012; Preliminaries

The proceedings commenced with a word of prayer at 3.35pm.

Min. No. 2/2012: Adoption of the Agenda

The Agenda was adopted as follows:
1. Adoption of the Agenda



Deliberation on the mandate following the Speckers directive to carryout

an Inquiry or the Interference with Avionic Communications Frequencies
by Local Radio Stations

3. Deliberation on the Work programme
4. Any Other Business

5. Date of the Next Sitting

Min. No. 3/2012: Deliberations on the Joint Committee Mandate

The Chair brought to the attention of the joint Committee a Question by Private
notice presented to the House by the Hon. Aaron Mwau, M.P, on the 7th August

2012; on the interference with avionic communications frequencies by local
radio stations.

Further, the Chair briefed the Committee on the Speaker’s directive to the two

Committees to jointly investigate the matter and report to the House within 10
days.

Min. No. 4/2012:

Deliberations on the Question by Private Notice

The Joint Committee deliberated on the following Question by Private Member;

(a) Is the Minister aware of the complaints that some local radio broadcasting
stations are interfering with international and local avionic communications
frequencies thereby putting the lives of air passengers in danger?

(b) Could the Minister provide full information including the dates when each
company applied for and received approval for radio licences anda the

frequencies assigned, including the list of all assighed frequencies to each
company?

(c) Could the Minister also provide a full list of all companies which have
approval and no frequencies assigned, including the dates when the approval
was granted and the reason why no frequencies have been assigned, including

copies of avionic interference complaints and copies of any investigation
and/or report?

The Joint Committee reviewed its powers under the Powers and Privileges Act,
Cap.é of the Laws of Kenya and set to achieve the following objectives:

1. To confirm that Communications Commission of Kenya has received complaints

from Kenya Civil Aviation Authority (KCAA) on reported incidents of harmful



interference with avionic communications frequency by local radio stations and
establish the causes of the interferences;

. To establish the causes of interference with avionic communication frequencies;

. To detail a list of avionic frequencies interfered with by focal radio broadcasting
stations including the local radio stations that have been reported to cause
interferences, copies of notices of violation issued by the CCK fo those statfions
and the actions taken;

. To detail information including the dates when each company applied for and
received approval for radio licences and the frequencies assigned, including the
list of all assigned frequencies to each company;

. To detail a full list of all companies which have approval for frequencies but no
frequencies assigned, including the dates when the approval was granted and
the reason why no frequencies have been assigned. Further, to obtain copies of
avionic interference complaints and copies of any investigation and/or report;

. To establish the criteria used to allocate frequencies and to access letters of offer
for each frequency allocated; and whether there is use of unauthorized
frequencies in Kenyq;

. To establish whether there was compliance with the transmission parameters as
specified in each broadcaster’s licence and the level of enforcement by the
regulator; -

. To establish the level of consultation between stakeholders in addressing the
problem if it exists, actions taken by various stakeholders to address the probtem.

. To receive proposals on how to address the problem and make
recommendations for the adoption by the House.

Min. No. 5/2012: Committee Work Programme
The Committee developed a draft work Programme to include the following:

[.  Meeting with the Kenya Civil Aviation Authority (KCAA)

Il.  Meeting With Communications Commission of Kenya (CCK}

.  Meeting with the PS and the Minister for Communications and Information
IV. Meeting with the PS Ministry of State for Defence

V. Meeting with any other relevant office that will facilitate the joint

Committee to conduct the inquiry successfully.

The Committee adopted its programme with a resolution to hold its first sitting on
the 14th August 2012 at 10.00am and 3.30pm with the Kenya Civil Aviation
Authority (KCAA) and the Communications Commission of Kenya (CCK)
respecfively.



The Committee noted that the circumstances necessitating the above question
were serious and unless addressed with urgency it was raising security concerns.

Min No.6/2012: Any Other Business

The Committee noted that a proper investigation and interrogation of the
problem at hand would require authentic documentations. It was then resolved
that both KCAA and CCK fumish the Joint Committee with copies of the
following documents and information;

i)

From KCAA: ‘ :

Copies of all complaints received from airlines and/or pilots and responses
thereto by CCK. . _
Copies of all reports made as a result of the complaints and assignment of
frequencies. - v

Any other information, documents and agreements relevant to the
subject matter.

From CCK:

A full list confirming all companies which have had Ministerial approval
and no frequencies have been assignhed, indicating the dates of the
approval and the reason why the frequencies have not been assigned.

A full list of all companies which have Ministerial approval for
broadcasting and have been assigned broadcasting frequencies,
including the dates of the application for approval, the date of the
assignment of frequencies, and when each company was incorporated.
A full list of Directors of the Companies assigned the frequencies.
Confirmation of location of the fransmitting masts of each company
engaged in broadcasting, the type of equipment and fransmission power
of each fransmitter.

Copies of any correspondence from CCK to the broadcasting companies
relating to the above concern including the misuse of frequencies and
transmitters to interfere with avionic communications frequencies and
other frequencies and their responses. '
Copies of CCK's policy and remedial measures which might arise out of
the danger posed by the interference with avionic communications
frequencies.

Any other information, documents and agreements relevant to the
Committee on the subject matter

Min No.7/2012: ~ Adjournment

There being no other business and the time being twenty five minutes past One
O'clock, the meeting adjourned until Tuesday August 2012, at 10.00am






MINUTES OF THE 2NP JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
& INFORMATION AND THE COMMITTEE ON HOUSE BROADCASTING HELD ON
TUESDAY, AUGUST 14™ 2012, AT THE COMMITTEE ROOM 9, MAIN PARLIAMENT

BUILDINGS AT 10.00AM.
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Min. No. 8/2012: Preliminaries

The proceedings commenced with a prayer af 10.22am.

Min. No. 9/2012: Adoption of the Agenda

The agenda was adopted as follows:
1. Adoption of the Agenda
2. Meeting with the Kenya Civil Aviation Authority
3. Any Other Business
4. Date of the Next Sitting

Min. No. 10/2012: Deliberations on the Interference with Avionic
Communications Frequencies by Local Radio Stations

. The Committee sought to understand the following:
i.  Whether there have been incidences of interference with the avionic
Communication Frequencies by the Local Radio Stations;
i. The implications of interference with the Avionic Communication
frequencies;
ii.  What KCAA has done to address the incidences;
iv.  What can be done to address the problem if indeed it exists;

2. The joint Commiltee was informed as follows:-

(i) The reporis received by KCAA on interference with communication frequencies
from pilots are normally recorded in KCAA log books and then reported to CCK
for action

(i) There was indeed interference with avionic communications-frequencies by
local radio stations. KCAA presented several detailed correspondences
showing the complaints received from pilots and communications between
KCAA and CCK, including a list of avionic communications frequencies that
have been interfered with by local radio stations and the proposed remedial
actions.

(i) VHF and HF Aeronautical Frequency bands are safety related bands and are
exclusive to aeronautical users and where other users are allowed, they are
supposed 1o ensure non-interference with aeronautical services. Any
interference could jeopardize avionic safety especially during landing;

(iv)The interference on following frequency bands have been reported 121.3MHz,
VHF Frequency 118.7 MHz, 119.7 MHz and 122.3 MHz.



(v)

Interference with avionic communications frequencies was due to use of
higher transmitter power and failure to install band pass filters by local radio
broadcasting stations.

(vi) The most affected HF frequencies are: 8870 KHz, 8879 KHz and 11300 KHz. The
enforcement could be exercised by taking some measures as follows:-

e Requiring all JKIA based users of 2-way radios fo register them with the office
of the General Manager-JKIA;

Detailing the frequency range of such 2 way radios;

lssuing a cautionary circular from the General Manager J.K.LLA to all holders

of 2-way radios at JKIA to respect the ITU protocol and CCK rules that

govern the use of radio frequencies and provides for the protection and

non- inferference with avionic frequencies; and

Enlisting the assistance and support of the CCK for purposes of dealing with
culprifs.

(vi) KCAA proposed a review of the existing legal framework and particularly

recommended that the KCAA Act should be reviewed to empower KCAA
to disable any interference with avionic communications frequencies.

The Committee sought to understand if there was anything KCAA could do to
stop the interference with avionic communication frequencies and heard that
the role of the allocation of frequencies and monitoring of the same is the duty

of CCK and KCAA has no powers apart from informing the regulator to take
action.

The Committee observed that the problem could be addressed by revisiting the

existing legal framework including KCAA Act to empower KCAA to disable any
interference with avionic communications frequencies.

Min No.11/2012:

Committee Observations

The following were observed as technical causes of interference with avionic
communications frequencies:-

i. Use of unauthorized frequencies
i. Use of higher transmitter power

The joint Committee confirmed that it is true there is interference with avionic
communication frequencies by local radio stations although CCK is a well
funded regulator it had totally failed to regulate the sector. The Committee

therefore resolved to establish the challenges faced by the regulator in
performing its dufties.



Min No.12/2012; Any Other Business

I} The Joint Committee reviewed documents delivered to the Committee by
both KCAA and CCK.

i) The Committee received communication from CCK requesting for the
deferment of the afternoon sitting citing the absence of the Minister who
had expressed interest in aftending the Commitiee’s proceedings.

i) The request was turned down in view of the (10 days) short nofice given
by the Speaker and the already adopted Committee work programme.

iv) The Committee observed that Royal Media had been mentioned by
regulator adversely on the interference with avionic communication
frequencies and resolved to invite the Chairman to provide information
on the matter.

v) The following Papers were laid:

e copies of all complaints received from airlines and/or pilots and
responses thereto by CCK;

o Copies of all reports made as a result of the complaints and
assignment of frequencies.

e Information and documents relevant to the subject matter including
Minutes of the sitting between KCAA, CCK and Royal Media Services.

Min No.13/2012: Adjournment

There being no other business and the time being fifteen minufes past 1.00pm,
the meeting adjourned until 3.00pm 15t August 2012.
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MINUTES OF THE 3RP JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
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BUILDINGS AT 3.00PM.
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Min. No. 14/2012:

Preliminaries
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The proceedings commenced with a prayer at 3.29pm.

Min. No. 15/2012: Adoption of the Agenda

The agenda was adopted as follows:
1. Adoption of the Agenda
2. Meeting with the Communication Commission of Kenya (CCK)
3. Any Other Business
4. Date of the Next Sitting
Min. No. 16/2012: Deliberations on the Interference with
Avionic Communication Frequencies by
Local Radio Stations

The Joint Committee received the following confirmations from CCK: that-
1. Yes, they have received reports from KCAA on reported incidents of harmful
Avionic communications interferences;

2. Yes, the interferences with avionic and all aeronautical land communications
by radio stations cause danger which may result in loss of life and property;

3. That they are not sure who would be liable in the event that there is an
aircraft crashing due to harmful interference with avionic Communications
frequencies;

4. Yes, there are unauthorized transmitters fransmifting higher power that
authorized; '

5. Yes, some broadcasting stations fransmit using Masts which are erected on
unauthorized sites.; -

6. The Joint Committee made reference to the correspondence between KCAA
and CCK dated 14th October 2008, Ref No. KCAA/TELS/6034 VOL. 2(121)
which read in part “. ....it has been reported to your attention on several
occasions that frequency 121.300 MHz is experiencing interference and
particularly on the Northwestern tip of our country. The inferference is
particularly imminent form between 3am and 9 am local time. The problem
also occurs as other times but not intensively....... kindly expedite response
because the frequency interference is raising safety concerns...”

e The Committee learned that CCK carried out investigations in
Menengai, Kisumu, Eldoret and Kapenguria and confimed the
presence of FM broadcast intermodulation products affecting the
aeronautical band. A similar exercise was conducted in Kibwezi, Mtito,
Voi (Sagala), Mazeras, Malindi, Mambrui, Taveta and Vuria which

11



confirmed the presence of FM broadcast intermodulation products
affecting this band.

The Committee was then informed that CCK embarked on
countrywide inspection exercise of the broadcast fransmission facilities
to verify compliance with license conditions, key among which was the

installation - of band pass filter, which militates against harmful
interference. '

Arising from the exercise the Committee was heard that most FM
broadcasters had not installed the said band pass filters and the
commission notified the concerned broadcasters to remedy the

anomalies {correspondences to that effect were laid before the Joint
Committee)

7. The Committee was further taken through the following:
i) Conditions for frequency assignment

ii) Conditions for revocation of the frequency licence

i) Challenges faced by the regulator during surveillance exercises

iv) Issues of unauthorised Use of Broadcasting Frequencies

v) Harmful Interference with Avionic Communications Frequencies and

vi) List of broadcasters who have been reported to interfere with avionic
frequencies

vii) Status of Court cases on broadcasting
viii)  Issues of technical enforcement

8. CCK further confirmed that there have been specific reports of interferences .
with the following frequencies

110.3 MHZ
118.5 MHZ
119.5 MHZ
119.7 MHZ
119.8 MHZ
120.3 MHZ
120.4 MHZ
121.3 MHZ

The Committee therefore directed that a list of all the radio and television
stations which have been emitting signals causing harmful interference with

avionic communications frequencies be fabled before the Committee
during its next sitting.

12



9. The Committee sought to understand why CCK had not sufficiently managed
to regulate the sector and heard that:-

CCK's attempts to the media House had been met with resistance.
Impediment by the Court Cases was cited as one of the reasons why
the regulator cannot perform its duties effectively.

External interference with the work of the regulator ; on such a case a
lefter from the Office of the Prime Minister written to the Permanent
Secretary Ministry of Information and Communication and copied to
the Chairman RMS was cited. The letter forwarded to CCK directed the
regulator not to interfere with the operations of RMS and to respect the
Court Order.

CCK admitted that it lacked a strong regulatory legal framework to
regulate the media houses.

Min No.17/2012: Any Other Business

CCK was requested to furnish the Joint Commiftee with the following
documents in ifs next sitting.

CCK was asked to appear before the Committee on Wednesday 15
August 2012 to provide more evidence on the interference with
avionic communication systems by local radio stations.

The Committee received several apologies from Members who were
unable to attend the sitting on the Wednesday August 27th 2012 and
constituted a sub- committee of not less than five members to receive
evidence on behalf of the Committee.

Min No.18/2012: Adjournment

There being no other business and the fime being twenty minutes past 6.00
O'clock, the meeting adjourned.
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Min. No. 19/2012: Preliminaries

The proceedings commenced with a prayer at 3.29pm.

Min. No. 20/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
1. Adoption of the Agenda
2. Meeting with the Communication Commission of Kenya (CCK)
3. Any Other Business
4. Date of the Next Sitting
Min. No. 21/2012: Deliberations on the Interference with Avionic
Communication Frequencies by Local Radio
Stations

The Committee was appraised as follows:

‘ollowing a report on 19" October 2006 by the Kenya Civil aviation Authority (KCCA)
on intermittent interference from FM radio stations on the VHF frequency 121.300MHz
at their air navigation facilities at Ngong Hills and Poror, the Commission carried out
surveillance visits on the area. The findings, which were communicated to the KCAA,
indicated that no broadcast signals were affecting the aviation frequencies.

On 11t June 2007, KCAA submitted 26 incidence reports from the aircraft pilots for
the period March -May 2007, which indicated an increase in the reports of
frequency interference on frequency 121.300MHz in areas north of Nairobi- Eldoret,
Lodwar. On 2nd August 2007, KCAA was concerned that the interference reported on
frequency 121.3 MHz continued to persist. KCAA again wrote to the Commission on
10th March 2008 and 14t October 2008 regarding interference on the north-western
tip of the country. On 4ih November 2008, officers from the Commission boarded a
flight to Juba for surveilance of the area. However, the investigations were
unsuccessful due to the heaving shielding of the aircraft which implied that no
external radio signals could be received by the Commission receivers on board the
aircraft.

The Commission then carried out terrestrial spectrum monitoring on the aeronautical
bands 108-136MHz at Menengai, Kisumu, Webuye, Eldoret and Kapenguria on
diverse dates between 8t and 12th December 2008. The exercise confirmed the
presence of FM broadcast intermodulation products affecting the concerned band.

15



A similar exercise was conducted in Kibwez, Mtito, Voi (Sagala), Mazeras, Malindi,
Mambrui, Taveta and Vuria which confirmed the presence of FM broadcast
intermodulation products affecting this band.

The Commission also embarked on countrywide inspection exercise of the broadcast
transmission facilities to verify compliance with license conditions, key among which
was the installation of band pass filter, which mitigates against harmful interference.

Arising from the exercise, it was noted that most FM broadcasters had not installed

the said band pass filters and the commission nofified the concerned broadcasters
to remedy the anomalies.

¢ On 9t July 2007, KCAA further reported interference on frequency 119.700MHz used
for air traffic control at JKIA.
The Commission carried out investigations and established fthat there was
interference on frequency 119.700 in Nairobi area. The interference was as a result of
intermodulation products between two broadcasting frequencies.

» On the 18th December 2007, the Commission directed the concerned broadcasters to
reduce their powers to the authorized limits. The broadcasters reduced their
transmission power and KCAA confirmed on 4" June 2008 that the interference had
ceased. ‘ ‘

s On 4 February 2011, KCAA notified the Commission of inferference on 120.3MHz in
Mombasa. The Commission conducted investigations and resolved the problem in
Mombasa. .

» On 271 April and 20t May 2011, KCAA noftified the Commission of inference on
frequency 110.3 MHz in Nairobi. On investigations, it was observed that the frequency
suffered interference from two broadcasting transmitters at Kisekini. The Commission
wrote to the concerned broadcaster to carry out corrective measures. Our follow up
inspection in May 2012 verified that a band pass filter has been installed in one of the
transmitters. The Commission is following up the installation of a banpass filter in the
other transmitter.

s No interference has been reported by KCAA since then.

Min No.22/2012: Any Other Business
I.  Papers laid:
e Letters to the Office of the Prime Minister seeking audiences on the
deliberations on the issues related fto interference of avionic
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communications. The Meeting was infended io inform the Office of the
Prime Minister on the correct position over the matter.

Min No.23/2012: Adjournment
There being no other business and the fime being twenty minutes past 6.00
O’clock, the meeting adjourned.
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In Attendance: Ministry of State for Defence
Amb. Nancy Kirui, CBS -PS
Col Michael Munywaoki - Communication/ IT
Major (Rtd) R.K Kosen - Director ICT NSIS
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Min. No. 24/2012: - Preliminaries

The proceedings commenced with a prayer at 3.20pm.

Min. No. 25/2012: Adoption of the Agenda

The Committee adopted the Agenda as follows:
1. Adoption of the Agenda
2. Meeting with the PS Ministry for State for Defence
3. Any Other Business
4. Date of the Next Sitting

Min. No. 26/2012: Deliberations on_the Interference with
Avionic Communications Frequencies by
Local Radio Stations- Meeting with the PS
' Ministry of State for Defence
The Joint Commitiee received the following confirmations from Ministry of State
for Defence as follows:-

a) The Ministry of State for Defence was aware of radio broadcasting stations
which were transmitting using Masts erected on unauthorized sites.

b) There was no written nofification of authorization on the erected mast near
Defence facilities 3KM in the outskirts of Nanyuki.

c) They had written to Kenya Civil Aviation Authority to take action on the matter.

d) The interference with Avionic Communication was a security threat as it could
easily cause an accident and also result to the country loss of both reputation
and foreign investment.

e) The Ministry was aware of directive by National Security Advisory Commiftee
(NSAC) to the PS Ministry of Information and Communication on 2nd July 2012
to CCK to repossess all frequencies allocated to private investors that are
interfering or likely to interfere with aeronautical and security frequencies.

Min No. 27/2012: Adjournment
There being no other business and the time being thirty minutes past 4.00
O'clock, the meeting adjourned. :

l[__

(77\,\,\,,\,_1
SIGNED: ..ol Do -

Hon. (Eng.) James Rege, MP -Co-Chairperson
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MINUTES OF THE 6™ JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
2 INFORMATION AND THE COMMITTEE ON HOUSE BROADCASTING HELD ON
WEDNESDAY, AUGUST 221° 2012, AT THE SMALL DINING ROOM, MAIN PARLIAMENT
BUILDINGS AT 10.00AM.

———————-__——/——_—' -—“-———‘ m—— —— —M A
Present

1. The Hon. (Eng.) James Rege, M.P. - Co. Chairman
2. The Hon. (Eng.) Nicolas Gumbo, M.P - Co.Chairman
3. The Hon. Charles Keter, M.P

4. The Hon. David Koech, M.P

5. The Hon. Aden Duale, M.P

4. The Hon. Edwin O. Yinda, M.P

7 The Hon. Joshua Kutuny, M.P

8. The Hon. Cyprian Omollo, M.P

9. The Hon. Peter Kiilu, M.P

10.The Hon. Emillio Kathuri, M.P

11.The Hon. Ekwee Ethuro, M.P

Absent With Apology

The Hon. (Prof) Philip Kaloki, M.P

The Hon. Clement Wambugu, M.P

The Hon. Benjamin JOomo Washiali, M.P
The Hon. Adan Keynan M.P

The Hon. William Kabogo. M.P

_ The Hon. Gedion Mbuvi, M.P

7 The Hon. Evans Akula, M.P

8. The Hon. Maina Kamau, M.P

oW

in Altendance: National Assembly

1. Ms. Emmy Chepkwony Third Clerk Assistant

5 Mr. James Ginono Third Clerk Assistant
3. Mr. Rose Omutere Hansard Reporter
in Altendance: Ministry of Information and Communications

Hon. Samwuel Poghisho, CBS -Minister
Mr. Bitange Ndemo, CBS -PS
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Min. No.35/2012: _ preliminaries

LELAS2LLE RLLE . e

The proceedings commenced with a prayer at 10.19am.

Min. No.36/2012: : Adoption of the Agenda

The Committee adopted the Agenda as-follows:
1. Adopftion of the Agenda
2. Meeting with the Ministry of Information and Communication
3. Any Other Business
4 Date of the Next Sitting

Min. No. 37/2012: Min. No. 37/2012: Deliberations on the
interference with _ Avionic Communication
Frequencies by Local Radio Stations- _Meeting
with- _the  Ministry of Information and
Communications

i) The Committee sought to establish whether the Ministry was aware of the
interference with avionic Communications by local radio stations. The Committee
heard that the Ministry was aware has it had received several communications

from KCAA fo CCKon various occasions.

i) The Ministry informed the Committee that on most occasions CCK has written
notices of violations to the violators with majority of them responding and making
correcling. The matter has also been discussed within the highest levels of
government ’

i) The frequencies considered unauthorized have been in use for many years and
hence the advice fo regularize from the office of the Prime Minister.

iv) The erection of masts in unauthorized sites and the use of high fransmitter power
were major Causes of avionic communications frequencies and could be
addressed through installation of band pass filters.

v) He had acted on the matter of unauthorized installation of masts by instructing
CCK to shut them down.

vi) His responsibility is only restricted to giving the Ministry's directives to the sector's
operators. CCK is the body mandated by law to carry out the actual
implementation.

vii) There was no interference from the Ministry or the Prime Minister's Office to
frustrate CCK's efforts of shutting down illegally installed masts and that the Prime
Minister had been provided with a copy of a court order barring CCK from
executing the same.

viii)  The licensing powers of CCK should be re-infroduced and the legal framework
should be strengthened.

The Committee made the following observations:-

22



) The matter at hand fouched on the couniry’s national security. The claim by

the: PS that the Ministry's and CCK's hands were tied was not valid. The

Committee was of ihe opinion that the Minister should have raised the matter
with the Cabinet as it had already been discussed af the National Security
Council meetings. His further claim that his hands were tied as CCK was an
independent institufion was dismissed considering CCK cannot work in isolafion
of its parent Ministry because the Minister represents CCK in the Cabinet while
the PS represent CCK within Government bureaucracy.

i) The Committee noted that the role of Constitutional Courls is to interpret the
Constitution and tribunals are insfrumental in resolving conflicts. The Commitiee
therefore requested the office of the Attorney General fo assist CCK and the
Ministry on the matter.

iy The Committee was dissatisfied with the fact that neither the Ministry nor CCK
had briefed the office of the Attorney General on the magnitude  of
repercussions of ilegal mast installations or the details of the suifs against CCK.
CCK should have furnished the AG's office with sufficient information regarding
the security threats posed by interference with avionic communications by local
broadcasters.

iv)The Committee further observed that both CCK and the PS lacked zeal and
commitment on the matter following the numerous missteps which had allowed
the sector to be poorly regulated and observed that they both had failed 10
take stringent measures to restore order in the broadcasting sector.

V) The Iinterferences experienced Wwere not only on fhe avionic
communications frequencies but also among broadcasters. :
vijCCK as a regulator should emulate ofher regulators in the developed world
and develop zeal in discharging iheir mandate. The Committee observed that
the tone of CCK letters to the violators was too polite or wpusiness-like and that
this could be the reason behind the continued violations.

vil) The delay of cases that touch on Information Communications Technology
(ICT) and telephony industry can be attributed to lack of legal fraining on the
subject matter.

From the following observations, the Committee recommends that:-

i)y The Ministry of information and Communications through CCK work with the
local universities 1o offer LLM programmes in ICT and also organize interactive
forums and trainings with the judiciary to enable the stakeholders appreciate

the legal environment under which the industry operates.

i)y The Minister should urgently seek an oppoimmem with the Prime Minister and
the Office of the President to raise the issue and explain fo them the
impending conseguences of interference with Avionic Communications
frequencies by the local radio stations.

i) The set up tribunal should be able to address the conflicts that surround the
matter. The Ministry should also spear head forums that allow Judges and
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lawyers to understand the complexities of the ‘relecommunicoﬂon indusiry to
resolve the problem of court case delays expressed under this matter.
iv) CCK should hire experienced lawyers who have knowledge on
telecommunication/ICT law to help them argue their cases knowledgeably.
v) The Committee finds that the PS has failed to discharge his duties diligently
despife the fact that he has been in the Ministry for a long time.

The PS informed the Commiftee that a political decision would solve the
problem. He appraised the Committee on his presentations to NSAC over the
matter and the court orders that created a set back on the work of the
regulator.

The Meeting heard that the Ministry had received the same complains but
cannot do anything over the matter because the court had suspended the law
on frequency allocations by CCK.

The Committee sought fo understand why a matter which has been raised since
‘ 2003 had not been addressed; and heard that CCK suffers from lack of
\ institutional memory and follow up has been weak due to constant changes of
in the office of the Director General. The Committee disregarded the
explanation and reminding informed the PS there was no institutional memory
gapin CCK as the PS had served the same Ministry for so many years.

The Committee directed that the Ministry be accompanied by the office of the
Attorney General fo appraise the Committee on the suspension of the law and

the Constitutional interpretation on the creation of an independent regulator
under the COK 2010.

Min. No. 38/2012: Committee Concerns

The Committee expressed concerns that the Ministry had not done much to
support the regulator to do ifs job. The Committee was dismayed to hear from
the PS that the Court had powers to suspend the law passed by Parliament and
directed that the Ministry tables before the Committee a Copy of the suspension
on Tuesday 28 August 2012.

The Committee expressed disappointment that even after the PS was directed
; by the National Security Advisory Committee (NSAC) on ond July 2012 to take
& action and through CCK 10 proceed to repossess all frequencies allocated to
private investors but interfering or likely to interfere with aeronautical and

security frequencies, the PS had done nothing except write fo see the Prime
Minister. '

Min No. 39/2012: A.O.B

—_—

m— S
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The Committee received apologies of Members who would be absent on the
22nd August Meeting and constituted a subcommittee of Seven (7) members to
receive submissions on behalf of the Committee.

Min No. 40/2012: Adiournment

There being no other business and the time being thirty minutes past 1.00
O'clock, the meeting adjourned.

L / - /& B ¥4
SIGNED: \ ........ ’ Lg_/ )N . e Z o S
Hon. {(Eng.) Nicolas Gumbo/,-MP Rcirperson

LU g

25



MINUTES OF THE 7™ JOINT SITTING OF THE DC (E) ON ENERGY, COMMUNICAITONS
& INFORMATION AND THE COMMITTEE ON HOUSE BROADCASTING HELD ON
WEDNESDAY, AUGUST 22N 2012, AT THE COMMITTEE ROOM 9, MAIN PARLIAMENT
BUILDINGS AT 3.00PM.

Present

1. The Hon. (Eng.) James Rege, M.P. - Co. Chairman
2. The Hon. (Eng.) Nicolas Gumbo, M.P - Co. Chairman
3. The Hon. David Koech, M.P

4. The Hon. Aden Duale, M.P

5. The Hon. Emillio Kathuri, M.P

6. The Hon. Charles Keter, M.P

7. The Hon. Edwin O. Yinda, M.P

8. The Hon. Joshua Kutuny, M.P

9. The Hon. Cyprian Omollo, M.P

10.The Hon. Ekwee Ethuro, M.P

Absent With Apology

The Hon. Peter Kiilu, M.P

The Hon. (Prof) Philip Kaloki, M.P

The Hon. Clement Wambugu, M.P

The Hon. Benjamin Jomo Washiali, M.P
The Hon. Adan Keynan M.P

The Hon. William Kabogo, M.P

The Hon. Gedion Mbuvi, M.P

The Hon. Evans Akula, M.P

The Hon. Maina Kamau, M.P

=0oe o~ O G - Q0T 2=

In Altendance: National Assembly

1. Ms. Emmy Chepkwony Third Clerk Assistant
2. Mr. James Ginono Third Clerk Assistant
3. Mr. Rose Omutere Hansard Reporter

in Attendance:
Abdul Mwassarah -Sec. Admin. Office of the Prime Minister

Min. No.28/2012: Preliminaries

The proceedings commenced with a prayer at 10.28 am.

Min. No.29/2012: Adoption of the Agenda
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The Committee adopied the Agenda as follows:
1. Adoption of the Agenda
2. Meeting with the PS Office of the Prime Minister
3. Any Other Business
4. Date of the Next Sitting

Min. No. 30/2012: Deliberations on the Interference _with
Avionic Communication Frequencies by
Local Radio Stations - Meeting with the PS
Office of the Prime Minister

The Officers from the office the Prime Minister informed the Joint Committee that
the PS was indisposed due to other official duties and were present to represent
him.

The Commiftee sought to understand if the Office of the Prime Minister was
aware that Royal Media Services has been seeking polifical protection from that
office to shield itself from regulations.

The Committee further sought answers as to whether the office of the PM was
aware of the local broadcaster's actions of allocating themselves frequencies
and erecting fransmitters on illegal sites.

The officers from the office of the Prime Minister informed the Committee that
they were not aware of RMS allocating itself frequencies; however they were
aware of the visit by the Chairman RMS to the Prime Minister complaining of
CCK’s politically motivated harassments.

The Committee sought clarifications on the letter dated 14t June 2012 from the
office of the PS RMS which read in part ‘..... | wish to inform you that the Prime
Minister has directed that you immediately withdraw the NOTICE referred to
above and obey the Court Order as well referred to above. This therefore
means you do not at all interfere with any frequencies and licenses issued and
being used by Royal Media Services Ltd as contained in your Nofice. Please
confirm in writing to M/S Royal Media Services Ltd that the Notice is withdrawn
and you will take no further action until such a time that the matter disputed is
resolved. .... Mean while where there may be discrepancies (if any) of
frequencies being used by Royal Media Services please regularize as is
necessary...”

The Commiltee took issue with the letter which seemed to intimidate the
regulator from performing its duties.
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The Officers informed the Committee that they were not in a position to answer
to on behalf of the PS and they were therefore directed to nofify the PS of a
meeting between him and the Committee scheduled for Thursday 23t August,
2012 to respond on the letter.

Min. No. 31/2012: Deliberations on__the Interference with
Avionic Communication Frequencies by
Local Radio Stations- Meeting with the
Director NSIS

The representative of the Director General NSIS informed the Committee that
NSIS was not aware of Avionic Communication Frequency interference by Local
Radio Stations. The Committee therefore directed him to inform the DG to
appear either in person or sent someone who represen’rs him at NSAC meetings.

The Comml’r’ree noted that NSIS is represemed at the NSAC ond ’fherefore
preview to the matter under Committee’s inquiry.

Min No.32/2012: Committee Concerns
The Committee expressed the following concerns that:-

o the PS had sent officers who were unable to facilitate the Committee’s
inquiry.

e the Committee noted that the PS was a member of NSAC and was
aware of the NSAC meeting which directed CCK to carry out regulations
on the sector and expressed disappoiniment that the PS had
overstepped his mandate by frying to gag the regulator.

Min No.33/2012: Any Other Business

The Committee directed that the PS Ministry of Internal Security be invited to
appraise the Committee on whether he has facilitated CCK to pull down illegal

erected Masts.

Min No. 34/2012: Adjournment
There being no other business and the time being thirty minutes past 6.00
O'clock, the meeting adjourned.

SIGNED: .o L

@:\,(Eng).lames Rege, MP -Co-Chairperson
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MINUTES OF THE 8™ JOINT SITTIN

& lNFORMAT\ON AND THE CO
WEDNESDAY, AUGUST 22N° 2012, AT THE COMMITIEE ROOM

G OF THE DC (E) ON ENERGY, C
MMITTEE ON HOUSE BROADCA
9, MAIN PA

OMMUN!CA\TONS
STING HELD ON
RLIAMENT

BUILDINGS AT 4.00 PM.

present

1. The Hon. Charles Keter, M.P
7. The Hon. Aden Duale, M.P

3. The Hon. David Koech, M.P

4. The Hon. Edwin O. Yinda, M.P
5. The Hon. Joshua Kufuny. M.P
6. The Hon. Cyprian Omollo, M.P

7. The Hon. Ekwee Ethuro,

Absent With Apology

M.P

1. The Hon. Emilio Kathuri, M.P

9. The Hon. peter Kiilu, M.P
3. The Hon. (Prof) Philip Ka

loki, M.P

5. The Hon. Renjamin Jomo washiali, M.P
4. The Hon. Adan Keynan M.P

7. The Hon. William Kabogo: M.P

8. The Hon. Gedion Mbuvi, M.P

9. The Hon. Evans Akula, M.P

10.The Hon. Maina Kamau, M.P

In Attendance:

1. Ms. Emmy Chepkwony
2. Mr. James Ginono
3. Mr. Ros€ Omutere

in Altendance:
Dr. SK Macharia
Peggy Wambui Waweru

Min. No. 41/2012:

The proceed'\ngs commenced with a prayer at 4.15pm.

Min. No.42[2012:

Nationadl Assembly

Third Clerk Assistant
Third Clerk Assistant
Hansard Reporter

-Chairman RMS
_Secretfary

Pre\iminaries

rreinii=—==

Adoption of the Agendc

The Committee adopted the Agenda as follows:

. AG. Co. Chairman
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