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THE NATIONAL CONSTRUCTION AUTHORITY ACT, 2011
{No. 41 0of2011)

IN EXERCISE of the powers conferred by section 42 of the
National Construction Authority Act, 2011 the Cabinet Secretary for
Land, Housing and Urban Development makes the following
Regulations: —

THE NATIONAL CONSTRUCTION AUTHORITY
REGULATIONS, 2014

PART I—PRELIMINARY

1.These Regulations may be cited as National Construction Ciation
Authority Regulations, 2014,

2. In these Regulations, unless the context otherwise requires — Interpretation.

“authorized officer” means an employee of the Authority
authorized by the Board to carry out its functions under the Act;

“Appeals Board” means the Appeals Board established under
section 27 of the Act,

“certificate of registration” means a certificate of registration
issued under regulation 5(1);

“code of conduct” means the code of conduct developed and
published in“accordance with section 5(2) (m) of the Act;

“construction procurement” means procurement in the
eonstruction industry, including the invitation, award and management
of contracts;

“construction worker” means a natural person who is qualified to
carry out any of the works described in the Third Schedule to the Act;
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“contract sum” means the tender value, tendered price, contract
value or project value as agreed and signed between the contractor and
the owner;

“foreign contractor” means-
(a) afirm incorporated outside Kenya; or

(b) afirm incorporated in Kenya in which 51% of the shares are
held by a non-Kenyan;

“owner” means a person, body of persons or organ of state who
enters into a main contract with a contractor for the provision of
construction works;

“investigating committee” means a committee of the Board
mandated to investigate matters of misconduct or otherwise under the
Act,

“investigating officer” means a person appointed as such under
cection 23 of the Act;

“joint venture” means a grouping of two or more contractors or
financial institutions with contractors who jointly undertake to perform
construction works;

“net asset value” means the sum of a person’s equity, retained
income and shareholders or members loans;

“practical completion certificate” means a certificate issued in
respect of building works contract by the owner, signifying that the
work as tendered is ready for occupation or use for the purposes
intended;

“taking-over certificate” means a certificate issued in respect of a
construction works by the owner, signifying that the scope of works as
tendered are ready for occupation or use for the purposes intended;

“main contract” means a contract of construction works that do
not form part of the scope of work of another contract;

“main contractor” means a person registered under section IS of
the Act to whom construction work is tendered under the Act;

“sub-contractor” means a contractor whose contract works form
nart of a main contractor’s works;

“Principal” means a natural person who is a partner in
partnership, a sole proprietor or a director in a company.

“programme” means a series of activities aimed collectively at a
predefined outcome;

“skills assessment” means an assessment conducted by or on
behalf of the Authority of the skills in the class of works of a skilled
construction worker or a construction site supervisor who applies for
accreditation;

“test” means a test conducted by or on behalf of the Authority to
test the skills of a construction supervisor or a construction worker.
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PART |1 —REGISTRATION OF CONTRACTORS

3. (1)An application for registration as a contractor shall be made
in the prescribed form and shall be accompanied by —

(a) certified copies of certificates and other rele\ant documents
as are necessary to prove qualification for registration:

(b) certified copies of the shareholders’ certificates of the
company;

(c) in the case of a trust, a copy of trust deed; and

(d) financial statements of the person or firm for the period
immediately preceding the application. or proof of existence
of a bank account in the name of the construction company.

(2) The Board may call for further particulars of the person or
firm, including but not limited to—

(a) certified copies of the identity documents of the principal or
principals of the firm;

(b) where there are more than twenty principals, certified copies
of the identity documents of twenty principals of the firm;

(c) in the case of a foreign contractor-

(i) proof of current registration status from their country of
domicile or origin, in addition to complying with section
18 of the Act; and

(ii) sufficient proof of financial capability of the contractor;
(d) proof of registration with an association of contractors;

(e) proof of employment of qualified persons by the contractor;
and

(f) in the case of an application relating to specialized works, a
certified copy of the current licence issued by the relevant
statutory regulatory or Authority or organization.

(3) If an application in relation to this regulation is made
electronically, the supporting documents referred to in sub-regulation
(3) shall be submitted to the Authority by registered mail or by hand
delivery.

(4) An application shall not be considered duly completed for
purposes of this regulation, unless all documents are received by the
Authority.

(5) The Authority shall make a decision on an applieation by a
person ot firm within thirty days of receiving such application
including rejection if such person does not fully comply with
requirements set by the Authority, and shall inform the applicant
accordingly giving reasons for such rejection.

(6) An application form for registration may be made in English
or Kiswahili.

Application for
registralion as
contracior
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(7) A register of registered contractors shall be kept in
accordance with section 19 of the Act.

4. (1) The Authority shall assess every application received for
the mandatory requirements set out in Parts I, IT and III of Form 1 set
out in the First Schedule.

(2) In making its evaluation under paragraph (1) the Authority
shall award points to the applicant in accordance with the particulars
set out in the Second Schedule and shall classify the applicant in
accordance with the classes set out in the Third Schedule which shall
depend on the scope and costs of the work involved.

(3) The scope and cost of works referred to in paragraph (2)
shall be as specified by the Authority from time to time.

5.(1) A person who qualifies for registration shall be issued with
a Certificate of Registration by the Authority.

(2) Notwithstanding any other provision of these Regulations,
the Board may where it deems it appropriate register an applicant for a
category of works other than that applied for.

6. Any skilled construction worker or construction site supervisor
carrying out construction works specified in the proviso to section
16(1) of the Act shall be exempted from registration as a contractor.

7. A person or firm shall submit an annual application for
renewal of the certificate of registration to the Authority in the
prescribed form accompanied by the prescribed fee, and the Authority
shall process the application in accordance with the provisions of
regulation 4.

8. (1) A person who is aggrieved by the decision of the Board in
relation to the category of registration under regulation 4(2) may
submit a written petition indicating the reasons of such grievance,
sufficient to justify review or the assessment by Authority.

(2) The Authority shall within thirty days of receiving a petition
under paragraph (1) notify the person of the Board’s decision on both
applications.

(3) A person aggrieved by the decision of the Board may apply
1o the Appeals Board within thirty days from the date of notification of
the Board’s decision, provided that any person aggrieved by the
decision of the Appeals Board may prefer a further appeal to the High
Court within thirty days of the date of the decision by the Appeals
Board.

9. (1) Registration of contractors under NCA -1 category shall be
open to both local and foreign contractors.

(2) Any registrations that fall between NCA -2 to NCA -8 as set
out in the Third Schedule of the Regulations shall be restricted to local
contractors only.

10. (1)A contractor may make an application for upgrading to the
Authority in a form to be prescribed by the Authority accompanied by

Evaluation of
Application.
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the prescribed fee, and the Authority shall process the application in
accordance with the provisions of regulation 3.

(2) An application under paragraph (1) shall be submitted
together with proof of the construction work on the basis of which it is
made.

11. (1)The Authority may transfer the records in its custody in
respect of one contractor to another contractor and treat them as if they
were the same entity for the purpose of assessment in the event where —

(a) the first contractor, being a sole proprietor, partnership or
trust, establishes a company as under the Companies Act;

(b) the name of the contractor is changed in accordance with the
relevant law;

(c) the company is re-organized; or
(d)compapies are amalgamated or taken over.

(2) The previous records of a contractor shall be reflected in any
future application made by such contractor for the purpose of
determining the category of registration of the contractor.

12. (1)Subject to section 18 of the Act, a foreign person or firm
shall be eligible for registration as a contractor on application to the
Authority and payment of the prescribed fees.

(2) Where a foreign firm applies under this regulation to
undertake construction works or project under category NCA 1, such
firm shall demonstrate to the Authority its capacity for such works.

(3) The application under paragraph (1) shall be accompanied
by —

(a) the applicant’s financial statements as at the date of the
application;

(b) detailed information on the value of construction works or
projects done and completed locally in other jurisdictions;

(¢) proof of plant, equipment and machines holding;

(d) an undertaking in writing that the foreign person or firm—

(i) shall subcontract or enter into a joint venture with a
local person or local firm for not less than thirty
percent of the value of the contract work for which
temporary registration is sought;

(ii) shall transfer technical skills not available locally to a
local person or firm in such manner as the Authority
may determine from time to time;

(e) any other requirement that the Board may determine from
time to time.

(4) A registration under this regulation shall —

(a) be valid for the period of the construction works contract or
project in question;

Transfer of records
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(b) where applicable be renewable every calendar year, failure to
which the registration shall stand cancelled by the Board.

13. Application for renewal of the licence shall be submitted to
the Authority in writing at least thirty days before the expiry of such
licence.

14. In each year during which a contractor holds a licence, the
contractor or, in the case of a firm or company, the partner or director
who possesses technical qualifications, skills or experience shall attend
at least one Continuous Professional Development event recognized by
the Authority and the Authority shall consider the attendances while
determining an application to renew or upgrade the Contractor.

PART II1—JOINT VENTURES

15. (1)The Authority may register joint ventures on application
made in writing by the persons intending to enter into joint venture
agreements.

(2) Applications under this regulation shall be made to the
Authority in the prescribed form and on payment of the prescribed fee
and shall indicate—

(a) the sum of the annual turnover of all the membgrs to the
joint venture;

(b) the sum of the available capital of all the members to the
joint venture;

(¢) the total number of equivalent full-time qualified employees;

(d) the category in which the joint venture wishes to be
registered; and

(¢) the Plan, equipment and machine holding of the joint
ventures.

16. (1) The ratio of ownership of a joint venture for construction
works between a local firm and a foreign firm shall be at least thirty
percent for the local firm.

(2) The profits of the construction works shall be shared in line
with the arrangements set out in paragraph (1).

(3) The employees of the joint venture to which this regulation
applies shall be competitively recruited from the local labour market,
and recruitment or employment of foreign technical or skilled workers
on such contract shall only be done with the approval of the Authority
where such skills are not available locally.

(4) The Authority may give such exemption on this regulation as
the Board may deem appropriate.

PART IV —IDENTIFICATION AND REPORTING OF
CONSTRUCTION WORKS CONTRACTS OR PROJECTS BY
OWNER

17. (1) All construction works, contracts or projects either in the
public or private sector shall be registered with the Authority in
accordance with the Act.
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(2) An owner shall make an application for registration of a
project to the Authority in writing within thirty days from the date on
which a tender for construction works, contract or project is awarded to
a contractor registered under this Act.

(3) The application under this regulation shall be in the
prescribed form and shall be made before the commencement of the
construction works contract or project together with such fee as the
Board may prescribe.

(4) Anapplication under paragraphs (2), shall indicate —

(a) whether the project being registered relates 1o a project that
consists of a series of contracts, to a joint venture;

(b) the nature of funding, whether by Government, or donors co-
founded by the Government and donors or other persons:

(c) the programme, if any, to which the project relates;

(d) whether the project relates 1o a public-private partnership;
and

(e) that the applicant acts on behalf of a client.

(5) An owner shall ensure that the tender for construction works,
contract or projects is awarded to a person, firm or contractor I‘LUISlLl‘Ld
under this Act.

(6) The Authority shall, within thirty days from receipt of the
duly completed application form in terms of paragraphs 10(2) and (3)
register the construction works contract or project and issuc a
compliance certificate.

(7) The owner shall in relation 10 construction works registered
in accordance with this regulation submit 10 the Authority in a
prescribed form, within thirty days of such registration, information
relating to—

(a) the issuance of a completion certificate;

(b) whether the contract is renewed or the contract period
extended;

(c) whether the contract is cancelled or terminated; and

(d) whether all payments owing to the contractor have been
scttled.

(8) An owner shall notify the Authority of any arbitration
entered into or litigation proceedings initiated in relation to
construction works registered under this Act within thirty days from the
date of commencement of the proceedings.

18. (1)The owner shall submit information to the Authority
identifying the person of the owner’s choice to act as a contact person
to liaise with the Authority on the construction works.

(2) Where a person identified under paragraph (1) ceases to act

for the owner, the owner shall notify the Authority accordingly in
writing within thirty days from such cessation.

Representative ot
the Owner
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PART V— CERTIFICATION AND ACCREDITATION OF
SKILLED CONSTRUCTION WORKERS AND CONSTRUCTION
SITE SUPERVISORS
Accreditation

19. The Authority shall accredit and certify all construction
workers and construction site supervisors in accordance with the Act.

20. (1)The Authority shall register skilled construction workers
under one or more of the classes or works provided in the Third
Schedule to the Act.

(2) A construction worker referred to in paragraph (1) shall be
registered to carry out, or undertake to carry out construction works for
or on behall” of another person, for a fined sum, percentage, value,
consideration, wages or other reward.

21. A construction site  supervisor shall be accredited in
accordance with the Act in one or more of the classes of works
provided in the Third Schedule thereof 10 undertake supervision and
co-ordination of construction workers or other persons undertaking the
same class of work for or on behalf of another person for a fixed sum,
pereentage, or valuable consideration, wages or other reward.

22. (1) The Authority shall accredit a person under this Part if the
person—

(a) possesses the qualifications set by the Authority for the class
of contract works set out in the Third Schedule 1.the Act, in
respect of which the application is made; or

(b) possesses such other qualifications as, in the opinion of the
Authority, are equivalent to the qualifications specified in
paragraph (a), and has the practical espericnce 1o the
satistaction of the Board, whether in Kenya or elsewhere, 0
complement such qualifications; or

(¢) has otherwise satisfied the Authority that he possesses such
practical experience, so as to render him competent o be
aceredited as a construction worker or site supervisor at the
discretion of the Authority; or

(d) has successfully undergone such skills assessment as the
Authority may conduct for this purpose

(2) A person shall be eligible for accreditation or renewal of
accreditation as a construction site work if the person—

(@) has successfully completed such bridging course as may be
conducted by or on behalf of the Authority;

(b) possesses such experience whether in Kenya or elsewhere as,
in the opinion of the Authority, complements the required
qualifications; or

(¢) has otherwise satisfied the Authority that he possesses such
other qualifications or experience, knowledge and skills as,
in the opinion of the Authority are equivalent to those
prescribed in respect of the class applied for.

Classes ot shilled
construchion
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(3) The Authority shall consider the vunduct of an applicant
while making a decision on the accreditation of the applicant and may
make inquiries and conduct investigations which are reasonable and
appropriate in the circumstances of each case so as to be satisfied of the
knowledge, skills and experience of such applicant.

(4) The Authority may conduct skills assessments and referee
checks while making decision to accredit or renew the accreditation of|
an applicant.

(5) A person accredited as a construction site supervisor in
respect of any of the classes of construction works shall be deemed to
have been accredited as a construction worker for the same class.

23. Every accreditation of a construction worker or construction
site supervisor under these Regulations shall be valid for a period of
three years and may be renewed for a similar period.

24.(1)The Authority may reject an application under these
Regulations if the applicant—

(a) presents false documents for accreditation;

(b) knowingly makes use of any document of accreditation that
is false; or

(c) impersonates any other person named in any certificate of
accreditation.

(2) A person who presents false documents under the paragraph
(1) commits an offence and shall be liable on conviction to a fine not
exceeding fifty thousand shillings or imprisonment for two months or
to both.

(3) Subject to paragraph (1), the Authority may suspend or.

cancel or refuse to accredit any construction worker or site supervisor
if—

(a) the applicant has knowingly allowed details of such
accreditation to be included in the manpower programme for
more than one construction works contract or projects
carried out at the same time;

(b) such applicant is convicted of any offence under this Act;
(c) itis in the public interest or national security to do so; or
(d) for other reason the Board may determine from time to time.

(4)The Board shall not exercise its powers under sub-regulation
(3) unless an opportunity of being heard has been given to such
applicant against whom the Authority intends to exercise such powers.

(5) An applicant whose accreditation as a construction worker or
construction site supervisor is suspended or cancelled under this
regulation shall, within fourteen days after notification by the Authority
of_such cancellation, surrender to an authorized officer certificate of
accreditation, failing which the applicant shall be guilty of an offence
under the Act.

Validity of
accreditation.

Reyection of
application
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(6) The Authority shall cance! the accreditation of every
deceased construction worker or construction site supervisor upon
notification to the Authority or on the Authority’s own volition.

PART VI—COLLECTION AND PAYMENT OF CONSTRUCTION
LEVY

25. There shall be payable to the Authority by the owner of any
works a construction levy of 0.5 per cent of the value of the contract
sum in respect of any construction works whose value exceeds five
million shillings.

26. (1)Every owner shall notify and submit to the Authority in a
prescribed form the details of any contract or project which it has
awarded to a contractor whose sum or value exceeds five million
shillings for the purpose of payment of the construction levy provided
under section 31 of the Act.

(2) The Authority shall notify the owner of the amount of levy
to be paid in respect of the contract in paragraph (1) within fourteen
days of receipt of the notification and the levy shall be paid before the
commencement of the contract works.

(3) The levy shall be paid to the Authority or its authorized
agents at such office or place as may be determined in writing or press
notification by the Authority.

(4) Notwithstanding any other provision of these Regulations,
the Authority may consider the final value of the completed works and
assess the amount of levy afresh, and may thereafter, depending on the
result of the assessment, request the owner to add on the amount
originally paid by the owner or refund any amount found to be in
excess of the corrected final contract amount.

(5) Any amount of construction levy which remains unpaid after
a period of three months from the date on which it falls due shall be
.summarily recoverable from the owner as a civil debt.

(6) The Authority may suspend, cancel or revoke the registration
of a contractor, who commences construction works for which the
owner has not paid the amount of the construction levy as provided in
this regulation.

(7) Where more than one contractor are employed to undertake a
construction project, it shall be the responsibility of the main contractor
to ensure that the owner has paid the whole amount of the construction
levy to the Authority

(8) No levy shall be payable in respect of sub-contracted works
which constitute part of a main contract for which a construction levy
has already been imposed.

PART VII—ENFORCEMENT

27. (1) There shall be payable to the Authority such fees for its
services as the Authority may, with the approval of the Cabinet
Secretary, determine from time to time. -

Imposition of levy

Owner to report.

Fees
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(2) The fees determined under sub Regulation (1) above shall be
published in the Gazette.

28. (1) The Authority may upon receipt of a complaint from any
person who is aggrieved by an action taken under the terms of the code
of conduct or an omission take such action, or where it has reasonable
grounds to determine that a person has acted contrary to, or has omitted
1o act in terms of the code of conduct, the Authority shall appoint an
investigating sub committee carry out an investigation into such
complaint or suspicion.

(2) Where the complaint or the suspicion implicates a person
who is employed by a state organ or a body cstablished under any
written law other than the Authority, the Authority shall refer that
complaint or suspicion to the accounting officer or accounting
authority or any other supervisory person or body having control over
that person for the purpose of dealing with the complaint according 1o
the applicable disciplinary procedure, and submit a copy of the referral
o the Audit Commitiee of the organ of state concerned and the
Auditor-Gieneral.

(3) The investigating  subcommittee  shall — conduct  the
imvestigation within the time stipulated by the Authority and submit its
report and recommendation including recommendation for sanctions
w here appropriate,

() A person subject to investigation under this regulation shall
be centitled to appear before the subcommittee in person or through an
advocate.

(3) The registration of a contractor shall be suspended after
investigations into  his conduct have been concluded and it s
established that the contractor has engaged in misconduct.

(6) An investigation commitlee may make recommendation with
respect o the contractor, including revocation of the registration,
caution or ¢censure,

(7) Any contractor whose licence is suspended shall not enter
into any new contract until the suspension has been lifted.

(8) The Authority shall inform the owner of works of any
suspension of a contractor working with him.
(9) The Authority may stop the execution of any contract works
where it is in the public interest to do so.
29 (1) The Authority may remove the name ol a contractor from
the register of contractors if the contractor—
(a) has been debarred from participating in a procurement
process under any legislation;
(b) has been found guilty of non-compliance with the Code of
Conduct published under the Act;

(¢) fails to comply with the provisions of Regulation 27 with.
regard o the payment of the fecs;

_hvestigation of
Complamt or
suspreion

Removal from
Reguster



e —— e ———y T ——

Kenya Subsidiary Legislation, 2014 467

(d) is declared bankrupt: or

(e) isacompany which ceases to exist as a legal entity

(2) The Authority shall conduct an inquiry in to the conduct of
the contractor in accordance with Section 22 of the Act before

removing the name of the contractor from the register.

(3) Upon conclusion of the Inquiry, the Authority shall publish
the name of any contractor who has been deregistered and shall direct
that all construction contracts being executed by that contractor be

terminated immediately .

(4) Any person aggrieved by the action of the Authority under
this Regulation may appeal to the Appeals Board and the provisions of

Regulation 8(3) shall apply in respect of such an appeal.

FIRST SCHEDULE

EVALUATION CRITERIA (R.4(1)
PART I—MANDATORY REQUIREMENTS IN THE VARIOUS SECTIONS

SECTION: COMPANY PROFILE

FOR OFFICIAL USE

Company name and Address

Certificate of Incorporation

Current Business License

Valid work Permits for foreign staff

Referees

Tax compliance Certificate

Declaration

PART II—RECOGNITION QUALIFICATIONS FOR THE CONSTRUCTION

INDUSTRY

ITECHNICAL AND PROFESSIONAL
QUALIFICATIONS

FOR OFFICIAL USE

Degree in construction related field

Diploma in construction related field.

Diploma in construction related field.

Certificate in construction related field

Trade test in a Construction Trade.
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PART III—SPECIALIST CONTRACTORS

For specialists contractors, the following qualifications are mandatory

Contractor Minimum requirement For Official use
1. Electrical Installations Electrical License C2
2. Electrical Installations Electrical License C2
3. Generating Plants, Lifts and Electrical License A2
Escalators.
4. Radio co mmunication Licensed by CCK
5. Structural Cabling. Licensed by CCK
6. Telecommunication (PABX, Licensed by CCK
Intercoms a1d Telephone
wiring).
7. Plumbing and Drainage. Government Trade Test Grade 2
8. Boilers, Incinerators and Boilers Inspectors’
Pressure Vessels License/Certificate under section
67(18) of Occupational Safety
and Health Act 2007.
SECOND SCHEDULE R.4(2)
EVALUATION OF OTHER PARTICULARS
Reference Particulars Max. Points % | Remarks
Section 1 Directors 12 Technical Directors, 10 other
Qualification directors
Section 1:4 Staff Qualification 22 Technical staff 18 other staff 4
Section I1 Financial status 30 Turnover 12 marks

Largest project 12 marks
Cash available 6 marks.

Section 111 Office and Service |5
Facilities
Section IV Equipment Owned |15 Owned equipment full marks
Hired equipment % marks.
Section Firms Experience 16 Details of construction project
undertaken
TOTAL 100




Kenya Subsidiary Legislation, 2014 469

THIRD SCHEDULE
CLASSIFICATION OF WORKSR.4(2)

NCA 1 81-100

NCA 2 66-80

NCA 3 56-65

NCA 4 46-55

NCA'5 3645

NCA 6 21-35

NCA 7 10-20

NCA 8 Below 10 points

Dated the 3rd June, 2014.

CHARITY K. NGILU,
Cabinet Secretary for Lands,
Housing and Urban Development.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



