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1.0 PREFACE
On behalf of the Departmenta
Standing Order 127 (4) it is my |

Report of the Committee on its ¢
~was-committed-to- the-Committd

the Committee makes this report
1.1 Mandate of the Committee

The Committee on Lands

(a) investigate, inquire into,
management, activities, a

ministries and department
(b) study the programme and
effectiveness of the impler

(c) study and review all legisl
(d) study, assess and analyse

measured by the results ol

(e) investigate and inquire i
departments as they may
House;

(f) vet and report on all ap

the National Assembly f{
(Committee on Appointn
(g) reports and recommend|

recommendation of prop

The Committee oversees the of

Development on the followin

Transactions, Survey and Mapy

Land Valuation, Administration
and Management System.

-3-|lPage Dep

is
Assembly established under Stang

Comimittee on Lands and pursuant to provisions of
Measant privilege and honor to present to the House the
ronsideration of the Physical Planning Bill, 2015. The Bill
e on 19* August, 2015 and it is"on the basis of this that
pursuant to Standing Order 127.

ne of the Departmental Committees of the National
ling Order 216 and mandated to:-

and report on all matters relating to the mandate,
dministration, operations and estimates of the assigned
53

policy objectives of ministries and departments and the
nentation;

ation referred to it;

the relative success of the ministries and departments as
ptained as compared with their stated objectives;

hto all matters relating to the assigned ministries and
deem necessary and as may be referred to them by the

pointments where the Constitution or any law requires
o approve, except those under Standing Order 204
ents); and

ations to the House as often as possible, including
bsed legislation.

erations of the Ministry of Lands, Housing and Urban
g matters: land Policy and Physical Planning, Land
ing, Land Adjudication, Settlement, Land registration,
of community and Public Land, and Land Information

artmental Committee On Lands
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23) Kenya Private Sector Allighce
24) Kenya Institute of Plannets
25) Kenya Forest Service
26) Llaw Society of Kenya
27)... Kenya Forest Research Ipstitute -

1.4 Adoption of the Report

We the members of the Departmental Committee on Lands have, pursuant to Standing
Order 199 adopted this report |and affix our signatures to affirm our approval and
confirm its accuracy, validity and authenticity as per the attached adoption list (Annex 1).

-7-|Page Departmental Committee On Lands




. 2.0 BACKGROUND INFORMATION

The Physical Planning Bill, 2015 is one of the Constitutional Bills outlined in the Fifth schedule of
the Constitution of Kenya, and which had a Constitutional timeline of August 27, 2015.The
National Assembly on August 25% 2015 extended the period ir respect to passing the legislation
by 12 months from August 27% 2015.

The main objective of the Physical Planning Bill is to providd a legislative framework to give
effect to Article 66 (1) of the Constitution which provides that the State may regulate the use of
any land, or any interest in or right over any land, in the ihterest of defense, public safety,
public order, public morality, public health, or land use Planning.

Towards this end the Bill seeks to repeal and replace the Physical Planning Act, No. 6 of 1996.
It intends to provide for the Planning, use, regulation and deuvelopment of land in Kenya. It is
divided into seven Parts and four Schedules.

The Physical Planning, 2015 was introduced in the National| Assembly by the Leader of the
Majority Party on, 19 August, 2015 and therefore committed|to the Departmental Committee
on Lands for consideration in line with Articles 63 and 118 of the Constitution and Standing
Order 127.

The Committee engaged a number of stakeholders whose views are contained in this Report.

3.0 CONSIDERATION OF THE PHYSICAL PLANNING BILL, 2915

The Committee held a retreat from 15t to 20" September 2015 in Mombasa to receive and
consider stakeholder views on the Physical Planning Bill, RO15 amongst other Bills. The
following section provides detailed submissions on the Bill by various stakeholders;

3.1 STAKEHOLDERS VIEWS ON THE COMMUNITY LAND BJLL, 2015

3.1.1 MINISTRY OF LANDS, HOUSING AND URBAN DEVELOPMENT

The representatives of the Ministry of Lands, Housing and Utrban Development informed the

Committee as hereunder, That;

1. The new Constitutional order has presented an opportunity for curing the separation
between preparation and implementation, monitoring and| oversight Planning function and
opportunities for Planning and implementing decisions made at the lowest possible levels of
devolution by establishing Planning authorities at County lgvels. In addition it has presented
an opportunity to the National Level to formulate policy plans to standardize Planning
practice across the Country;

2. The process. of reviewing the Physical Planning Act Cap 286 was initiated immediately after
the promulgation of the Constitution of Kenya 2010. A Concept Paper was developed in
2012 to guide the Bill's formulation process. The process benefitted from professional input
from the Kenya Law Reform Commission and insights and presentation from the
Chairperson of the Devolution Taskforce;

! Departmental Committee On Lands




11.

. Part 1l — Types of p

Development Plans will
development control.

will hear and determine
will be lodged in the Er

hysical development plans- County and local Physicak
be prepared and approved by County Governments.

Parts 1V and V- Develgpment control - County Governments are responsible for

Part VI- Physical Planning Liaison Committees - County Physical Liaison Committees

appeals on disputes relating to Physical Planning. Appeals
wironment and Land Court and not the National Physical

Planning Liaison Commifitee.

Linkage between the Bill and oth
i.  The Bill provides a fra
outlined in Section 103

ii. The Bill is applicable

er relevant existing legislation:-

mework to actualize the objectives of County Planning as
of the County Government Act 2012;

n National Legislation with regard to Physical Planning

referred to in Article 191(3) and Section 20(1)(i) of the Urban Areas and Cities Act

201k

iii. The Bill outlines the Ph

ysical Planning requirements referred to in Section 18(9)(a)

of the National Land Commission Act, 2012;

The Bill is the relevant

115(4) of the Land Act

reserved public land;

12. The Bill does not undermine the

the Constitution of Kenya.

3.1.2 NATIONAL LAND COMMISS

law relating to development control referred to in Section
2012 with respect to care, control and management of

spirit and letter of devolution as contained in Article 6 of

ON

The following is a summary of issuegs raised by the National Land Commission on the Physical
Planning Bill 2015:
L.

The Title of the Bill “Physical Plg

Use Planning at Articles 60, 66,

paragraphs 101-143, provides fd

nning” is alien to the Constitution which provides for Land
67, 68 and the Fifth schedules. The National Land Policy at
r “Land Use Planning™ and not “Physical Planning”. The

Commission recommends that the Bill be renamed as Land Use Planning Bill in line with

articles 60, 66, 67(2)(h), and 68
Land policy;

of the Constitution and paragraphs 101-123 of the National

The Bill does not recognize the functions of the National Land Commission as provided for

in Article 67 of the Constitution:
i. to manage public land

on behalf of the National and County Governments 2(a);

ii.  to monitor and have gversight responsibilities over land use Planning throughout

the Country (2)(h).
These functions should
legislation relating to Land Us

be

. The proposed Physical Planning

the Constitution which requires

clearly elaborated and find explicit expression in any
e Planning;

Bill 2015 fails to meet the requirements of Article 68(b) of
Parliament to revise sectoral land use laws in accordance

with the principles set out in Afticle 60(1). This is in respect to administrative institutions

that are efficient, sustainable, tra

ttee On Lg

hsparent, and cost effective;

nds




exploration and development, infrastructure, environme
National areas.

ntally fragile areas and trans-

3.1.3 COMMISSION FOR THE IMPLEMENTATION OF THE CONSTITUTION

The following is a summary of issues raised by the Commissior
Constitution on the Physical Planning Bill 2015:

1.

¥

. The County Planning forums

. Approval of plans by the County Assemblies -

Title — The title should not necessarily be as stated in the ¢
and Management Act is not stated in the Constitution. The
issues raised in the Constitution and this has been addresse
Further, there was no agreement among the Physical Plannii
be the proper title of the Bill. The title as it is in the Bill incor
National Physical Planning consultative forum — The forun
given that every County Executive Member from the forty se
of the consultative forum in addition to other representation
are not unconstitutional ar
players in the Constitution;

The National Land Commission cannot carry out plan
function is to oversee the plan preparation;

Regional

1 for the implementation of the

Lonstitution, e.g. Public Finance
Bill must however address the
d by the Physical Planning Bill.
¢ professionals on what should
borates more than land use;

n is necessary and not bloated
rven Counties will be a member
5 in the forum;

d incorporates all the broad

breparation. The Commissions

plans involve more than one

County. It would therefore cause confusion as to which Cqunty Assembly should approve

the plan, or if it would have to be approved by each of thg
The Development plan is a tool of the executive and
therefore not necessarily approve the County development
National Government plans are not taken to the National As
Roles-National director of Physical Planning advises the Cab
Government plays a coordinating role;

There were consultations on the Bill.

3.1.4 TRANSITION AUTHORITY
The following is a summary of issues raised by the Transition Au

L.

Bill 2015:
The devolved system of Governance provided for under
provides for two tiers of Government the National

Governments. Amongst National Government Functions

» concerned County Assembilies.
the County Assemblies should
plans in the same manner the
sembly for approval;

net Secretary while the County

hhority on the Physical Planning

2010
Government and County
is the function of National

Constitution of Kenya

economic policy and Planning while the County Governmgnts undertake County Planning

and development, including Land survey, mapping, boundal
Land survey, mapping and housing were transferred to C
Notice No. 16 of 1" February, 2013;

The Transition Authority transferred to County Govern
mapping, boundaries, fencing and housing but also Planni
economic/integrated development Planning) and statistics;

Departmental Committee On Lands

ies and fencing and housing;
bunty Governments vide lLegal

nents, not only land survey,
ng (both Physical Planning and




15. In Clause 20 there is confusion |between the purpose/function of the National Physical Plan
" with those of the Medium Term Plan and Vision 2030 with regard to  promoting economic
growth and location of National investments:

16. The National Physical Planning |Consultative forum should be made by principal secretaries
and not Cabinet Secretaries;

17. There is need to.understand.what sectors and sectoral plans in the Bill are. In the-County
Government Act, County sectorl plans are departmental plans. In Kenya sectoral plans are
what is also referred to as strategic plans;

18. There is confusion with the chairmanship of Regional Physical Planning committee.

19. Clause 28(1) provides that two| Counties may, by mutual agreement or out of necessity,
formulate a Regional Physical Development Plan, subsection (2) states that in preparation of
such a plan the Counties will form a regional Physical Planning committee chaired by the
National Director of Physical Planning. Clause 28(3) (b) provides that the members of the
County executive committee responsible for Physical Planning will elect the person to chair
the committee. The Bill does nat take into consideration/account the situations in Counties
where the executive committee |member for Physical Planning is not responsible for urban
development.

20.Any type of regional plans can oply be undertaken under the guidance of Intergovernmental
Relations Act, 2012.

21. Clause 34(2) - the Regional Deyvelopment Plan should not be approved by the relevant
governors but by the Counties pxecutive committees and in subsection (3) the approved

plan should be tabled in the Cpunty assemblies for approval - not just deposited in the
relevant assemblies.

3.1.5 COUNCIL OF GOVERNORS
The following is a summary of issues raised by the Council of Governors on the Physical
Planning Bill, 2015:
1. The County Governments were fot involved in the formulation of the Bill;

2. Title- The title of the Bill does|not derive from the Constitution since the Constitution
provides for land use Planning;

a. Recommendation: rename the Bill to Land Use Planning Bill in line with Articles 60, 66, 67
(2) and 68 of the Constitution ant paragraphs 101~ 123 of the National Land Policy;

3. Institutions ~Clause 5 of the Bill |creates the National Physical Planning consultative forum
with a membership of 60 merrbers. The functions of this forum can be performed by
existing agencies namely the Natipnal Land Commission and the Cabinet Secretary.

The Clause should be deleted and the functions assigned to the National Land Commission
and the Cabinet Secretary:;

4. Types of development Plans-Clauke 19 outlines types of physical plans that may be prepared
under the Bill. These plans are af variance with the plans that are already provided for in
Sections 107, 108, 109, 110 and 111 of the County Governments Act and Sections 36- 42 of
the Urban Areas and Cities Act. The Bill should create a section of types of plans that may be

Departmental Committee On Lahds




" 10.Preparation of Plans- A new clause should be added as folld

14. Dispute resolution — The bill should provide a clause specify

15. Key Schedules Missing- a. PPA1 - To Be Improved from PPA

3.1.7 LAND DEVELOPMENT AND GOVERNANCE INSTITUTE
The following is a summary of issues raised by the Land Develo
on the Physical Planning Bill 2015:

Summary of findings:

pws, ‘Development Plans may be
prepared by contracted Consulting Registered Planners’ as
Act, Cap 286. Guidelines should be formulated for the samet:

Local Physical Development Plans should include ‘Integrat

Plan’ ( ISUDP) under the Urban Areas and Cities Act, 2011,

_renewal or redevelopment, subject plans, zoning plans and
. Development Control - Section 59 (3) to include all si
subdivisions exceeding 2 plots), Land Readjustments- invd

and Land Use Master Plans -schemes where there are no su

be added in the Fourth Schedule;

13. Registration of documents- retain the clauses existing in the Physical Planning Act as;
i. The Registrar shall refuse to register a document relat
unless a development permission has been granted as r

existed in the Physical Planning
1. ed City or Urban Development
long or short term plans, urban
Planning policies; :

ibdivisions (the Bill states only
lving plots of different owners,
bdivisions .The same should also

ng to the development of land
equired under this Act in respect
of such development or unless the appropriate conditicns relating to such development
permission have been complied with:

ii. Registrar has the same definition assigned to it in the Lad
iii. 1t shall be deemed to be an offence if the registrar acts ¢
iv. Add the following clauses on Approval of title surveys;
a. The Surveyor shall refuse to approve any title sur

of land unless a development permission has bee

Act in respect of such development

1d registration Act 2012
bntrary to (1) above

ey relating to the development
n granted as required under this

The Surveyor has the same definition assigned to it in the Survey Act 110.

Failure to comply with Section 108 (1) shall be dn offence under this Act and is
liable, on conviction, to a fine not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding six month{ or to both.

ng procedure of communicating
decisions made by the committees:
1 Cap 286, Enforcement notices

- To Be Improved from Cap 286 and Appeals notice - To Be|lmproved from Cap 286.

bment and Governance Institute

1. Clause 2 :- Reference to spatial development plans with respect to development control
Definition is provided for “spatial Planning” but the term is not applied in the Bill.
Spatial development plans are not provided for. The Bill shbuld remain consistent with use
of Physical development plans rather than floating across terfninology;

2. Clause 4:- Principles and norms The Bill should set out spdcific principles that inform and

guide the Physical Planning process, from the spatial stage
give an indication of how such principles will be applied. For
a. principle of connectivity

to development control — and
example —



14.

18.

19,

20.

21

22

23.

24,

. Clause 36:- Implementation of 1

. Clause 38:-

. Clause 46:-

opportunities, or how to overd
implementation plan;

Clause 30:- Purpose of a regiona
should extend to specific Physica
peculiar circumstances referred to
as joint protected areas, or greent

National and regional plans, relati
County physical de
relates to the County Integratd
thereunder;

Local physical de
“local spatial development plans”
Clause 53-54:- Special Planning ar

ome, if challenges-Such a plan should also contain an

| physical development plan-Section 30(2) - the purpcses

I Planning concepts, including connectivity (including of
above) or connectivity in resource Planning and use — such
elts for conservation and catchment management;..

egional physical development plan-The hierarchy of the

ve to those at County, urban etc. — should be clear;
relopment plan-The section should specify how this plan

d Development Plan, and the spatial plans prepared
elopment plans- Section 46(2) cross-applies the term to
consistency in terminology is missing in the Bill

a-Special areas are presented as unique stand-alone and as

a result, Connectivity is missing between the special Planning area — and the surrounding
County/regional physical developiment plan;

Clause 57:- Development permis
from the Planning authority of a (
Clause 57(3) may result in demoli
be desirable in some instances, e(
design of this section opens it up t
Clause 58:- Application for dey
prescribed fees, including the cd
disclosed;

Clause 62:-

tion- Section should be explicit that permission is sought
ounty Government;

[ion of properties built without permission. While this may
ronomic loss maybe extreme in others. In any event, the
D judicial challenge;

elopment permission-Provision should require that the
pbmputation formula for the fees should be publicly

Environmental Impagt assessment-In this section, EIA is cast as optional. The Bill

should be modified to require an applicant for development permission to have obtained an

EIA license prior to making an
demonstrate the grant of an exd
Authority. This ensures that no de

application — or in the absence of an EIA license, to
mption by the National Environment and Management
velopment permit application is considered by a Planning

authority without a prior mandatgry EIA process;

Clause 64:- Development fee

i- The word “may” should be replaced with shall (in

subsection 2) to ensure the publicadtion of fees is mandatory;

Clause 74.:-
development in the public interest
and amounts to compulsory acd
purpose or public interest);

Clause 76:-  Appeal on requisitiq

an appeal is mainly on questions d
(Environment and lLand) or for ar
are now performed by the Natid
removed from the Bill.

Requisition notice- A

requisition notice issued on a private property to stop its
exceeds the police (land use Planning) power of the state
uisition — within the meaning of article 40 (for public

bn notice to Liaison committees-The subject matter of such
f law, not fact, and is therefore suitable for a court of law
bitration. In addition, functions of the Liaison Committees
nal forum and as such the liaison committees should be




3.1.10 ASHITIVA & CO.ADVOCATES

Planning Bill 2015:

The Bill purpose is to make provision for the Planning, use,
land and for connected purposes.
The Physical Planning Bill, 2015 gives effect to Article 66

" The following is a summary of issues raised by Ashitiva and {o. Advocates on the Physical

regulation and development of

(1) of the Constitution which.

provides that the State may regulate the use of any land, or gny interest in or right over any
land, in the interest of defense, public safety, public order, piiblic morality, public health, or

land use Planning.
The Bill also seeks to repeal the Physical, Planning Act, 1996.

4. Objects of the Bill - The Bill seeks to provide;

i. The principles, procedures and standards for the prep
physical

ii. Development plans at the National, regional, County,
iii. The administration and management of Physical Planning in Kenya;

The procedures and standards for development
Physical Planning and land use;
v. A framework for the co-ordination of Physical Plann
vi. A mechanism for dispute resolution;
vil.
and the functions of and the relationship between Pl
County Plans -The Bill provides for development of Count

baration and implementation of
urban and cities level;
rontrol and the regulation of

ng by County Governments;

A framework for equitable and sustainable use, Plarjning and management of land;

anning Authorities.
v plans in every ten years. The

plans should be in compliant with the National plans which gre also provided for in the Bill;

The Physical County plans will provide for;
i. Zoning, urban renewal, or redevelopment;

ii. Guiding and co-coordinating the development of infrastructure;

iii. regulating land use and development
iv.
v. giving effect to any Integrated City or Urban Deveiopq
vi.

providing a framework for coordinating various sectofial agencies

ment Plan; and

providing a framework and guidelines on building and works development

The Act provide for public participation (clause 48) includiqg mechanisms for objections to

any plans under clause 50;
Development Control- the Bill under Section 56 gives the

County the power to control

developments in their respective Counties. The Counties have jurisdiction subject to the

provisions of the Urban Areas and Cities Act, 20, and the
Each County Government may, in the area under its jurisdict
i. Control or prohibit the use or development of land
orderly development of the area;
ii. Contro!l or prohibit the sub-division of land or existi

Grant development permissions to applicants;
v. Ensure compliance with the provisions of the Bill an

County Governments Act, 2012.
on;
or buildings for the proper and

ng parcels of property:

Consider and approve applications for all developments;

l any other written laws




VLS e prcianun did o Laginy Lie ineaning or te terms used to be 1 tandem with

taxonomy used in Planning pract
3. The objects of the act captured i

ce world over;

1 the Physical Planning Bill, 2015 are inaccurate as they do
hot capture the correct output of the Planning law. The correct objects be outlined relating
to the; organization and administration of Planning; the preparation and implementation of
physical development plans at bgth National and County levels of government; the conflict
resolution mechanism;

The inadequacy of the structu
instances, the Physical Planning

res established to perform the Planning functions. For

Bill, 2015 omits to establish structures to perform the

technical functions of preparation and implementation of plans at the County level. The

recommendation in this respect| is for the Physical Planning Bill, 2015 to establish an
institution of the County resolution mechanism:

a. The Bill allocates these technical flinctions to The County Executive Committee member who
cannot perform such functions as| they may not necessarily be trained in the art and science

hat general policy functions of Planning be performed by
the County Executive represented by the County Executive Member responsible for Planning
while technical functions are performed as aforesaid:

5. The concept of Planning Authority has not been properly applied to address the process of

development control. The rec

of Planning. It is recommended

bmmendation is that this concept should be applied
appropriately to strengthen development control aspects which are key to implementation
of plans at County level particulatly;

nd the coordination between different levels of Planning
are not outlined and described. For instance, omission of regional Planning aspect and the
reference to this level of Planning as inter-County Planning is inappropriate. Any issue which
transcend two or more Countied are of both National and County concern. These issues

6. The plan preparation processes 4

relates to areas and developments such as; the National transportation corridors such as the
Northern corridor and LAPPSSET
Nairobi; river basins and water
Planning instrument which is us

metropolitan development such as that occurring around
catchment areas and game reserves among others. The
rd world over to address such issues is referred to as a
regional physical development plan. In the pecking order of plans, the regional physical
development plan falls immediately below the National plan and hence provides a way of
coordinating National and County Planning. Both National and County Planning authorities

should be involved in preparatipn of this plan. In terms of categorization, the plan falls

within the functions to be coordin
The key concern relating to the N
preparatory function to the Cab
plans of County Physical Develog
which are proposed to be prepar
Since Planning is a professional a
Secretary and the County Execu
However, they may be allocatec

¥ Departmental Committee On La

ated from the National level:

ational Physical Development Plan is the allocation of the
inet Secretary. This concern relates also to County level
ment Plan and the Local Physical Development Plan both
d by the County Executive Member in charge of Planning.
nd technical process, it is recommended that the Cabinet

tive Member be omitted from the preparatory process.

a policy function such as the causing and facilitating the




10.

1.

5.0 COMMITTEE RECOMMENDATION
Having listened to the stakeholders and from its own analy
amendments for introduction into the Bill during the Committe

diid 1vo-Hie O lne Lounty woverntments AcT, 2012, Howev

only the names of the plans that are at variance, and therefore the

should be in tandemn with the titles in existing laws to avoid
Some stakeholders quoted articles in the Constitution the
Planning. The reference to Article 185(4) of the Constitutio
provides that the County Assembly may receive and apj

> the Commuitiee noted that 1t 1s
names of the plans
confusion;

t were not relevant to Physical

n was not applicable. The Article
prove plans and policies for the

management and exploitation of the county's resourcps, and the development and

management of its infrastructure and institutions. This Arti
physical plans. The development plan is a tool of the Exe

rle therefore does not deal with

cutive and therefore the county

assembly should therefore not necessarily approve the development plans in the same

manner as the National Assembly does not approve the nat
Pursuant to Article 67 (2) (h) of the constitution, the
Commission is to monitor and have oversight responsi
throughout the country and not to carry out the actual plan|
There were concerns that the National Physical Planning Cd

onal development plans;
function of the National Land
bilities over land use planning
preparation;

nsultative Forum is bloated. The

Committee observes that that the Forum is necessary and not bloated given that every

County Executive Committee Member from each of the

forty seven Counties will be a

member of the consultative forum in addition to other representatives in the Forum;

On the issue of Status reports on implementation of Natig
the section should be modified to empower the National
the reports into a single National report and forward to N
part of oversight in land use planning.

5kt Departmental Committee On Lands

nal physical development plans,
L.and Commission to consolidate
ational Assembly and Senate, as

tis, the Committee will propose
e Stage.
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AT 2.00 PM
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The Hon. Alex Mwiru, M.P.

1

N
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12.

13.
14.
15.
16.
17.

The Hon

The Hon:
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
. The Hon.
. The Hon.
The Hon.

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.

. Moses Ole Sakuda, M.P.

Onesmus-Ngunjiri, M.P.
Mutava Musyimi, M.P.
John Kihagi, M.P.
Francis W. Nderitu, M.P
Eusilah Ngeny, M.P.
Bernard Bett, M.P.
Kipruto Moi, M.P.
Hellen Chepkwony, M.P.
Julius Ndegwa, M.P.
Benson Mbai, M.P.

Gideon Mung’aro, M.P.
George Oner, M.P.
Mathew L. Lempurkel, M.P
Dr. Paul Otuoma, M.P.
Thomas Mwadeghu, M.P.

ABSENT WITH APOLOGIES:

1

2
3
4
5.
6
7

The Hon.
. The Hon
. The Hon
. The Hon

The Hon

. The Hon
. The Hon

Esther Murugi, M.P.

. Patrick Makau, M.P

. Francis Njenga Kigo, M.P.

. Shakila Abdallah, M.P.

. Joseph Oyugi Magwanga, M.P.
. Kanini Kega, M.P.

. A. Shariff, M.P.

ABSENT WITHOUT APOLOGIES:

L,
2.
=
4.
5.

The Hon. Mpuru Aburi, M.P.

The Hon
The Hon

The Hon
The Hon

. Oscar Sudi, M.P

. Suleiman Dori, M.P.

. Sarah Korere, M.P.

. Hezron Awiti Bollo, M.P.

- Chairpel

ONFERENCE ROOM, BOMA HOTEL

son

- Vice - Chairperson
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sections in existing Acts. Par
development plans, contradic

view hat certain sections or the Bill contradict with some
t I of the Bill, which provides for the types of physical ’
s with sections 36-42 of the Urban Areas and Cities Act, 2012°

and 108-111 of the County C;o|vernmems Act, 2012. However the Committee noted that it is
only the names of the plans that are at variance, and therefore the names of the plans should

be in tandem with the titles in

Planning. The reference to Ar

existing laws to avoid confusion;

. Some stakeholders quoted articles in the Constitution that were not relevant to Physical

icle 185(4) of the Constitution was not applicable. The Article

provides that the County Asfembly may receive and approve plans and policies for the
management and exploitatid
management of its infrastruct
physical plans. The developr
assembly should therefore n
manner as the National Assem
9. Pursuant to Article 67 (2)

Commission

to monitor
throughout the country and ng

10. There were concerns that the

The Committee makes the follg
Having listened to the stakeholq

amendments for introduction intd

MINUTE NO. DCL/LN/2015/734

. On the issue of Status reporty

pn of the county’s resources, and the development and
ire and institutions. This Article therefore does not deal with
ent plan is a tool of the Executive and therefore the county
Ot necessarily approve the development plans in the same
bly does not approve the national development plans;

h) of the constitution, the function of the National Land
and have oversight responsibilities over land use planning
bt to carry out the actual plan preparation;

National Physical Planning Consultative Forum is bloated. The

Committee observes that that the Forum is necessary and not bloated given that every

County Executive Committee

Member from each of the forty seven Counties will be a

member of the consultative fofum in addition to other representatives in the Forum;

on implementation of National physical development plans,

the section should be modifidd to empower the National Land Commission to consolidate

the reports into a single Nati
part of oversight in land use p

There being no any other busine

bnal report and forward to National Assembly and Senate, as

anning.

wing recommendation:
lers and from its own analysis, the Committee will propose

the Bill during the Committee Stage.

ADJOURNMENT & DATE OF THE NEXT
SITTING
\and the time being 4.40 p.m. the meeting was adjourned.

SIGNED 2 S —
l !.-\ (CHAIRPERSON)
) } Loy r('ﬂ o § Vs = G
DATE i, l o, ([ ’fff‘h” ...... 1)/‘/ f[" ..........
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The Hon. John Kihagi, M.P.

The Hon. Bernard Bett, M.P.

The Hon. Hellen Chepkwony, M.P.

The Hon. Benson Mbai, M.P.

The Hon. Sarah Korere, M.P.

10. The Hon. Thomas Mwadeghu, M.P.

11. The Hon. Mathew L. Lempurkel, M.P

12. The Hon. Patrick Makau, M.P

13. The Hon. Gideon Mung'aro, M.P.

14. The Hon. Hezron Awiti Bollo, M.P.

15. The Hon. Francis Njenga Kigo, M.P.

16. The Hon. Francis W. Nderitu, M.P

17. The Hon. Joseph Oyugi Magwanga, M.P.

18. The Hon. Onesmus Ngunjiri, M.P.

19. The Hon. A. Shariff, M.P.

20.The Hon. Dr. Paul Otuoma, M.P.

21. The Hon. Suleiman Dori, M.P.

22.The Hon. Mutava Musyimi, M.P.

23.The Hon. Julius Ndegwa, M.P.

24.The Hon. Kanini Kega, M.P.

DN AW

ey

ABSENT WITH APOLOGIES:
1. The Hon. Shakila Abdallah, M.P.
2. The Hon. Esther Murugi, M.P.
3. The Hon. Kipruto Moi, M.P.

ABSENT WITHOUT APOLOGIES:
1.The Hon. Mpuru Aburi, M.P.
2. The Hon. Oscar Sudi, M.P




KENYA NATIONAL ASSEMBLY
1. Mr. James Ginono

2. Ms. Ruth Mwihaki

3. Mr. Emmanuel Muyodi

4. Ms. Christine Odhiambo

5. Mrs. Farida Ngasura

6. Mr. Yakub Ahmed

Clerk Assistant |
Clerk Assistant Il
Clerk Assistant Il
Legal Counsel Il
Audio Supervisor |

Media Relations Officer 11

STAKEHOLDERS

I. Ministry of Lands, Housing and Urban
Development

2, Ministry of Agriculture, Livestock and
Fisheries

3. The National Land Comm{ssion

Commission for the Implefnentation

of the Constitution

5. Kenya National Commission on
Human Rights

6 Council of Governors

7 Transition Authority

8. Institution of Surveyors of Kenya

9. Kenya Institute of Planners

10. Kenya Forest Service

1. Kenya Forest Research Inst|tute

12, Law Society of Kenya

MINUTE NO. DCL/LN/2015/699 PRELIMINARIES

13.
14.

18.
19.

County Land Management Board

National Environmental
Management Authority

. Kenyatta University- Njoro

Campus

. Kenya Land Alliance
. Land Development and

Governance Institute
Reconcile
Katiba Institute

20. World Wildlife Fund

z 1

22.

45
24.

Act Change Transform

Economic  and  Social
Centre-Haki Jamii
Oxfam GB

Action aid

The Chairperson called the meeting to order at 10.00 am, followed by a word of prayer.

MINUTE NO. DCL/LN/2015/700

PHYSICAL PLANNING BILL, 2015

Rights

The main purpose of the Physicgl Planning Bill, 2015 is to give effect to Article 68 (2) of the
Parliament shall revise sectoral land use laws in accordance

Constitution which provides that
with the principles set out in Artic

e 60 (1).

The Bill provides for the establisHment of Physical Planning institutions and includes the county
governments in the preparation of physical development plans.

Submissions on the Bill were madée
Council of Governors

as follows:

The Chairman, Council of Governbrs submitted as hereunder, that:-

a. The County Governments werp not involved in the formulation of the Bill;

2



Constitutional Implementation Commission

provides for land use Planning;

. Types of development Plans-Clause 19 outlines types of

LI = I W 3 W WU S LN | PN ISl L STV )

I T T L A S N IS I A T

Recommendation: rename the Bill to Land Use Planning Bill in line with Articles 60, 66, 67
(2) and 68 of the Constitution and paragraphs 101 -~ 123|of the National Land Policy;

Institutions -Clause 5 of the Bill creates the National Physical Planning consultative forum
with a membership of 60 members. The functions of this forum can be performed by existing
agencies namely the National Land Commission and the

The clause should be deleted section and the functions assigned to the National Land

Cabinet Secretary.

Commission and the Cabinet Secretary;
physical plans that may be prepared
under the Bill. These plans are at variance with the plans that are already provided for in
Sections 107, 108, 109, 110 and 111 of the County Governments Act and Sections 36- 42 of

the Urban Areas and Cities Act. The Bill should create a [section of types of plans that may be

prepared e.g. National land use plan, County Land Use Plan, Sub-County, City and Urban

Areas Land Use plans, Wards and Village Areas Land Use
The Bill creates many institutions leading to bureaucracy

Plans;
and stifling functions best discharged

by Constitutional bodies. In case of weakness within ap existing institution, the capacity of

the institutions should be enhanced instead of creating df
National Director of Physical Planning- Clause 15 prq
Physical Planning. The Constitution of Kenya assigns th
land use planning throughout the Country to the Natig
the director of Physical Planning is therefore redundg
framework;
Clause 95 of the Bill purports to amend the County Gov
the approval powers of County Assemblies. This is re
policy makers of Counties and are responsible for allocaf
of the plans in their respective wards. It is therefore
responsibility should therefore not be taken away from t

iplicate bodies;

pvides for the National Director of
e role of monitoring and overseeing
nal Land Commission. The office of
nt under the current Constitutional

ernments Act ostensibly to take away
rogressive as the assemblies are the
ing resources for the implementation
ill advised to takeaway this crucial
em

The representatives of the Constitutional Implementation Commission submitted as hereunder,

that:-
da.

Title — The title should not necessarily be as stated in the
Management Act is not stated in the Constitution. The

Constitution, e.g. Public Finance and
Bill must however address the issues

raised in the Constitution and this has been addressed By the Physical Planning Bill. Further,

there was no agreement among the Physical Planning
proper title of the Bill. The title as it is in the Bill incorpo
National Physical Planning consultative forum - The for

professionals on what should be the
rates more than land use:
m is necessary and not bloated given

that every County Executive Member from the forty seven Counties will be a member of the

consultative forum in addition to other representations i
The County Planning forums are not unconstitutional ar
in the Constitution;

1 the forum;
d incorporates all the broad players
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‘. Plan® ( ISUDP) under the Urban Areas and Cities Act, 2

renewal or redevelopment, subject plans, zoning plans ar
Development Control - Section 59 (3) to include a
subdivisions exceeding 2 plots), Land Readjustments- i

and Land Use Master Plans -schemes where there are nc

~be added in the Fourth Schedule;
. Registration of documents- retain the clauses existing in tt

i. The Registrar shall refuse to register a document rg
unless a development permission has been granted as
such development or unless the appropriate condi
permission have been complied with;

a. The Surveyor shall refuse to approve any title su
land unless a development permission has been
respect of such development

b. The Surveyor has the same definition assigned to

c. Failure to comply with Section 108 (1) shall be a
on conviction, to a fine not exceeding five
imprisonment for a term not exceeding six mont

Dispute resolution — The bill should provide a clause speg

decisions made by the committees;

iii. 1t shall be deemed to be an offence if the registrar acts
. Add the following clauses on Approval of title surveys;

rdied k,lty Or urodan l_)LfVL.’IU{)lHEl“
D11, long or short term plans, urban
d Planning policies;

[ subdivisions (the Bill states only
wolving plots of different owners,
b subdivisions .The same should also

e Physical Planning Act as;

tlating to the development of land
required under this Act in respect of
tions relating to such development

i. Registrar has the same definition assigned to it in the land registration Act 2012

contrary to (1) above

v

vey relating to the development of
pranted as required under this Act in

it in the Survey Act 110.

n offence under this Act and is liable,
hundred thousand shillings or to
hs or to both.

cifying procedure of communicating

Key Schedules Missing- a. PPA1 - To Be Improved from PPA1 Cap 286, Enforcement notices -
To Be Improved from Cap 286 and Appeals notice - To é?e Improved from Cap 286.

Transition Authority
The representatives of the Transition Authority submitted as

a.

The devolved system of Governance provided for under

Government - the National Government and Count
Government Functions is the function of National econ
County Governments undertake County Planning and d
mapping, boundaries and fencing and housing;

Land survey, mapping and housing were transferred f{

Notice No. 16 of 1#* February, 2013;

- The Transition Authority transferred to County Go

mapping, boundaries, fencing and housing but also Pl

economic/integrated development Planning) and statisticy;

Agreements on transfer of functions- Article 187(1) pro
government at one level may be transferred to govern
between governments if:

hereunder, that:-

COK 2010 provides for two tiers of
Governments. Amongst National

omic policy and Planning while the

evelopment, including Land survey,

o County Governments vide Legal

vernments, not only land survey,

anning (both Physical Planning and

ides that a function or power of a
ment at another level by agreement
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.Government Act, County sectoral plans are department

W.

Ministry of Lands, Housing and Urban Development
The representatives of the Ministry of Lands, Housing an
hereunder, that:-

a.

b.

ER R R | LR N R R [ L N L D L s LR Y R SR

what is also referred to as strategic plans;

'.‘ILIII) [ [ - L I I S O L B T O O \-\/\Illly

al plans. In Kenya sectoral plans are

There is confusion with the chairmanship of Regional Physical Planning committee.

Clause 28(1) provides thal two Counties may, by mu

ual agreement or out of necessity,

formulate a Regional Physical Development Plan, subsedtion (2) states that in preparation of

such a plan the Counties will form a regional Physical
National Director of Physucal Planmng Clause 28(:
County executive committee responsible for Physical Pl

the committee. The Bill does not take into consideratia

where the executive committee member for Physical P
development.

Planning committee chaired by the

3) (b) provid‘és-thaf the members of the

anning will elect the person to chair
n/account the situations in Counties
anning is not responsible for urban

Any type of regional plans can only be undertaken undgr the guidance of Intergovernmental

Relations Act, 2012.

Clause 34(2) - the Regional Development Plan should not be approved by the relevant

governors but by the Counties executive committees and in subsection (3) the approved plan

should be tabled in the County assemblies for approval
assemblies.

The new Constitutional order has presented an opp
between preparation and implementation, monitoring
opportunities for Planning and implementing decisions i
devolution by establishing Planning authorities at Count
an opportunity to the National Level to formulate p
practice across the Country Article 60, 66(1), 67, 186 Co
The process of reviewing the Physical Planning Act Cap
the promulgation of the Constitution of Kenya 2010.

2012 to guide the Bill’s formulation process.

professional input from the Kenya Law Reform Comm
from the Chairperson of the Devolution Taskforce;
On 28™ April, 2014 the Bill was circulated by the Directd

to the following individuals/ organizations:

The procesy

i. The Chairman of the National Land Commission
The Chairman Transition Authority
County Secretaries

i.
ii.

- not just deposited in the relevant

1 Urban Development submitted as

ortunity for curing the separation
and oversight Planning function and
made at the lowest possible levels of
v levels. In addition it has presented
olicy plans to standardize Planning
nstitution;

286 was initiated immediately after
A Concept Paper was developed in
benefitted from

ission and insights and presentation

r of Physical Planning for comments

iv. Chairman of National Environment Management Authority
v. The Registrar Physical Planners Registration Board

vi. The Chairman Kenya Institute of Planners

vii. The Chairman Architectural Association of Kenya

viii. The Chairman Land Development and Governance

7

Institute




*Z102 PV JuswuIaA0 Aunod ayl Jo €0 uoi}as uw
pauljino se 3uiuue|d AJunos Jo saadalqo ay) azijenide o) Jromawely e saplaoad ||1g ay)

-1uoe|sI3a] BUNSIXD JueAd[al 1BYIG pue ||1g ay) Usdmiaq aSexur] Ny

'99)}IWIWO D uosier]

guiuueld |eDISAY4 [PUCHEN B8} 10U puR LNOTY puey] pue Juatuuodiaug ay) ur paspoj
aq ||im sjeaddy -Bujuueld |edisAyq o) Bupejas sapndsip uo sjeadde aulWIz)ap pue Jeay

[l seaiuwo’y uosier jeaisAyd Ajuno? - saaipwiwo uosier| 3

10§ 3|qisuodsal ale sjuawuidAon) Aunoy - |oluod juswdo
spuswuIanog Ajunon Aq panoadde py

wawdojanaq ed1sAyd 2207 pue Ayuno? -suejd Juawdolanap |e
‘|ouod Juswdojanap pue spiepue)s
|[eoisAyg  uequn pue Aunon  3uye
a1k siaquId|y aa}lHWWOD aAnndaxy Ajunon - suonmisul 3ul
'sanoyIne 3ujuue|d ade sJUaWUIBA0N) Aju

sapijod  Juawdojanaq

uiuue|d |easAyd —A Med

"loauod Juawdojanap
anaq —A pue A] sleg
e paiedaud aq jj1m suey
bisAyd Jo sadA) — ||| 1ey

‘Al

m
3uluue|d JO JUBWIIOND
nuwiioy 10y a|qisuodsal
Hue|d [ed1sAyd — || med u

noo -Aleulwalg — | Meg 1

-H43UUBW BUIMO|[0) a3 Ul JUBWLIDAOSE O wa)sAs pahjonap ay) o) spiodde ||ig ay
$SAINIRIS SNOMEBA 13PUN [[B) A|JUBLIND YDIYM SMEB| 5 PUBRT S3)RPIOSUOD PUR $351AL ||1g aU |
FUOISSILIWIO D) 3Y) O} a|qedamsue ale §]ana| AJUNoT) pue |RUOLEN|

ayl Je sapoyiny 3uluue|d JBYL 3UNSUd |[IM SIY] CuB|d JUd
3y} Jo uopejuawa|duwll jo spiodad sniels UOISSILIWOD) pue] [euol)
0} paiainbal aie sjaAa] Ajunon pue jeUOHEN 3y} JB SUoHINIsU|
FUOUNIISUOD Y1 JO 99 3PP

duluuelq asn pueq Jo yjeay ognd *Anjesou syqnd aapao ongn
0} pue| Aue o asn ay) 2)e|N3a1 0) ajels Ay} 10§ JIoMmawely [eu
ssoo1oedd 159q |BQOIS Ylim 1US1SISUOD

spadsas ‘uone|si3a] JueAa|al Fuilsixa 19410 UM $alejal pue syu
panjonap ay) spadsar ‘uonedpnied syqnd jo ploysaiy) jeud
11 241 JO uone|nuloy |

2104213} alam sjudawuIBA0D) AjunoD "aduepualle Ul alam (1a)dg
UONBDOSSY |BINDANYDLY pue aduelj|y pue| eAuay| ‘siauueld Jo i
AJUNOD “UOISSILWLIOD PUET [RUOHEN 3y "JUIWLUIDAOY) JO |OOL
Uiz uo Bunaauwl a|qe} punod e piay uolniisuoy) ayl JO Uolr)u;
e

12y} papwgns  dnouo spuet, D7D SIOQUS W 99ILIWIOTY 9
S10WIBAON) JO [PUNOD) 3y} JUBWIUIAAOD JO |OOD§ BAUSY By} J©
[euoynisuod  Aq paziuesio Zunsswl aiqe]. punoy  siapjo
AINC IS) UO  TSUOHNNISUL SNOMEBA IO SIUBWILLIOD panladal Suju
Ajis1aniu() ouasep 3uiuue)q [LUOISaY puR UBRGIM JO JU3

IqodieN Jo Austaniun dutuue|d [euotday) pue ueqln Jo jud

BAUSY JO SI0ABAING JG 2)nMIsU| uBLLIRY Y oYy |

widojanaq |ea1sAyd jeuonep
PN 21 0] Jwgns pue aledaud
orgnd jeyr saptaoad |ig oy
Jo suoisinoad ay) yum aul w
d “Alages o1jqnd jo jsatajul ay)
DLNIsUL ue saplaoad ||1g ay ).
s pue Aloay) 3uluue)q punos
[121Ul *aduBuIanA03 JO sWwa)sAs
PUNIISUOD 8yl 1aw |jig ay |
0 ssadoud ay) Uy papnpxa jou
4D Buruueld umo]) rAuay| jo
PINHISUL RAUSY] ‘S1UaLILIBAON
[ps eAuayl 8yl e 10z oung
dUId|dW| 10} uolssiwwo"y ay |
A} VO SIUWLLOD PaIaPISUOD
naxg Ajunon ayp ysnoay)
UOISSILILIOD uonejuawaldu)
[o3els Ay} BuMmo|o) §10Z
el |eo1sAyd Jo 1opaunq ay
wiedag uewnieyny ayy ux
wpedaq uewneyy ay)  ix
T

. (VASAV) B21Y 1587 Ul S311D1D0S [BUOISS3I0L] 10 UC

LDRIDOSSN UBUILNPLI™Y A

Ny

y

‘o

‘D



L HC U D AP piieatsis il pNauiu et l_L‘P_‘,l}I(HIL_HI WLl ILf‘)__’JLIIL_I Lo t’llyhi(_,cil l’l(iilllill}; rerernted twm
Article 191(3) and Section 20(1)(i) of the Urban Areas and Cities Act 2011;

iii. The Bill outlines the Physical Planning requirements|referred to in Section 18(9)(a) of the
National Land Commission Act, 2012;

iv. ihe Bili 15 the reievant law relating to development control referred to in Section 115(4)
of the Land Act 2012 with respect to care, controll and management of reserved public
land;

l. The Bill does not undermine the spirit and letter of devolution as contained in Article 6 of the
Constitution of Kenya.

MINUTE NO. DCL/LN/2015/701 ADJOURNMENT & DATE OF THE NEXT
SITTING
There being no any other busingss, and the time being 2.23p.m. The meeting was adjourned.

SIGNED

DATE
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HELD ON FRIDAY 18TH SEPTEMBER 2015 AT THE JUMBO CONFERENCE.

TRAVELLERS BEACH RESORT AIND SPA AT 3.30 P.M

PRESENT:
1. The Hon. Alex Mwiru, M
The Hon.

The Hon.
Eusilah Ngeny,
The Hon.
The Hon. Bernard Bett, M

2
3
4. The Hon.
5}
6
4 Hellen Chepkwa

. The Hon.
8. The Hon.
9. The Hon,
. The Hon.
11. The Hon.
12. The Hon.
13. The Hon.
14. The Hon.
15. The Hon.
16. The Hon.
17. The Hon.
18. The Hon.
19. The Hon.
20.The Hon.
21. The Hon.
22.The Hon.
23.The Hon.
24.The Hon.

Sarah Korere, M|

Mathew L. Lemp

Hezron Awiti Bd
Francis Njenga
Francis W. Nder

A. Shariff, M.P.

Julius Ndegwa, N

ABSENT WITH APOLOGIES:

1. The Hon. Shakila Abdallah|

2. The Hon. Esther Murugi, M

3. The Hon. Kipruto Moi, M.P.

ABSENT WITHOUT APOLOGIES:
I.The Hon. Mpuru Aburi, M.P
2. The Hon. Oscar Sudi, M.P

‘Moses-Ole Sakufa, M.P,
George Oner, M.P.
M.P.
John Kihagi, M.p.

Benson Mbai, M.

Dr. Paul Otuoma,
Suleiman Dori, M.P.
Mutava Musyimi,

Kanini Kega, M.P.

X - Chairperson
- Vice - Chairperson
P

2
ny, M.P.
P,
,

Thomas Mwadephu, M.P.

urkel, M.P

Patrick Makau, M.P
Gideon Mung'arjo, M.P.

llo, M.P.
igo, M.P.
tu, M.P

Joseph Oyugi Magwanga, M.P.
Onesmus Ngunjiri, M.P.

M.P.

M.P.
A P.

M.P.
l.P.
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b." The Bill does not recognize the functions of the Nation

d.

e.

67(2)(h), and 68 of the Constitution and paragraphs 101

in Article 67 of the Constitution:-
i to manage public land on behalf of the Nation

ii. to monitor and have oversight responsibilities
the Country (2)(h).

relating to Land Use Planning;
The proposed Physical Planning Bill 2015 fails to meet

123 of the National Land policy;
il Land Commission as provided for

nl and County Governments 2(a);
over land use Planning throughout

"These functions should be clearly elaborated and find gxplicit expression in any legfslation

the requirements of Article 68(b) of

the Constitution which requires parliament to revise sectgral land use laws in accordance with

the principles set out in Article 60(1). This is in respect t
efficient, sustainable, transparent, and cost effective;

O administrative institutions that are

National Physical Planning consultative Forum (membgrship of over 60 persons), Cabinet

Secretary, National Director of Physical Planning and thg

amorphous and an unnecessary burden on the taxpayers.
are a duplication of the functions of the National |
Secretary;

Clause 9 - County Physical Planning Consultative Foru
unconstitutional and duplicates functions of the County (
The Bill at clause 15 creates the office of the National Dir
of the Director of Physical Planning under the current |
dismally. The office is redundant under the current Const
The Physical Planning Bill 2015 disregards and conflicts
2012, the Urban Areas and Cities Act 2011 and the Natig
is With respect to the functions of the National G
Governments and the National Land Commission;
Clause 19-54, outlines types of physical development pl
Bill. These plans are at variance with the plans that are

National Land Commission is large,
The functions assigned to this forum
and Commission and the Cabinet

m:- The functions of the forum are
bovernment;

ector of Physical Planning. The office
’hysical Planning Act has performed
tutional framework;

with the County Governments Act
nal Land Commission Act 2012. This
overnment/ Executive, the County

hns that may be prepared under this
hlready provided for at sections 107,

108,109, 110 and 111 of the County Government Act and sections 36-42 of the Urban Areas
and Cities Act. The types of plans should be in tandem with the already existing legislated

laws. It is recommended that the Bill should provide for

comprehensive hierarchy of plans to

include: National Land Use Plan, County Land Use Plar}, Sub-County, City and Urban Areas

Land Use Plans, Wards and Village Areas Land Use Plans.
Clause 95 of the Bill purports to amend the County Gov
the approval powers of the County assemblies th

ernments Act ostensibly to take away
s is against article 185(4) of the

Constitution. This is retrogressive as the assemblies are the policy makers of the Counties and
are responsible for allocating resources for the implemertation of the plans in their respective

wards. t is therefore ill advised to take away this crucial
The Bill is not in line with the land reform agenda as
Constitution and the Sessional Paper No. 3 of 2009 on

responsibility from them.
required under Article 60(2) of the
the National Land policy paragraphs




The Architectural Association of K
a.

b.

.

. The proposed Bill has glaring

. There is no clarity in how th

. The Bill has established too

. The Bill establishes the office

. Development control is mainl

.delivery of land reforms at the ! ‘\Jdllonul and C

The Bill is not progressive ar|d does not meet
Kenya 2010 and strives to iraintain the old order.
different from the current Physical Planning Act of 1

~ounty levels. ;
the
The proposed Bill is not fundamentally

996 that has not been effective and only

introduces cosmetic changes t¢ the act.

The proposed Bill fails to be |an enabling legislation of the Constitution in respect to Article
66 and the Fifth schedule which provide for Land Use Planning. The Bill therefore does not

provide clarity to the Implem

up usage of terms “Physical
limited and does not cover

exploration and developmdnt,

National areas.

The Bill centralizes Physical Pla
The Bill has bestowed a lot

entation of the Constitution but causes confusion:

inconsistencies in structure and content with respect to mixed

Planning™ and “Spatial Planning”. The content and scope is

new areas of concern like rural areas, marine, mining, oil

infrastructure, environmentally fragile areas and trans-

enya
nning functions at the National level;
of powers and responsibilities in the preparation of physical

development plans to politically appointed persons such as the Cabinet Secretary and the

County Executive Committee

Planning functions.
National Physical developmer
left to undertake Planning wit

unnecessary bureaucracy and
ineffective:

need to have the office of the
by the County Public Service H
The qualifications of the Nati
Physical Planning should be j
regional Planning or related sj
Planner, experience and integr

on who receives application §
County Governments and w
actual office at the County |
development control section s
who should process them in

member in charge of Physical Planning;

e two levels of government would relate in executing Physical
The Nafi

ional government should be charged with preparation of

it plans and policies only. The County Governments should be
nin their jurisdiction;

many institutions with excess membership therefore creating
likely misuse of resources. Decision making will also likely be

of the National Director of Physical Planning and ignoring the

County director of Physical Planning in each County appointed
oard to execute Physical Planning matters at County level:

bnal Director of Physical Planning and the County director of
brovided for in the Bill to include a first degree in urban or

patial Planning field, registration as a Physical

ity;

yya County Government function. The Bill has not been clear
aind grant permission for development. It has only mentioned
hat it calls Planning authority in passing without stating the
evel. All applications for development permission under the
hould be addressed to the County director of Physical Planning
consultations with the relevant authorities and grant /reject

approval for development as fhe main agent of the County Government;

The Bill should clearly define F

lanning Authorities.

requirements of the new Constitution of

»



Land Development and Governance Instituie (LDGI);

R & .

I'he representatives of the Land Development and Governa
that:-

d.

. Clause 14:- Functions of the Cabinet Secretary - It is L

Clause 2 :- Reference to spatial development plans with
Definition is provided for “spatial Planning”™ but the term
Spatial development plans are not provided for. The Bill
Physical development plans rather than floating across te
Clause 4:- Principles and norms The Bill should set o

nce Institute submitted as hereunder,

respect to development contro!

is not applied in the Bill.

should remain consistent with use of
rminology. - '

t specific principles that inform and

guide the Physical Planning process, from the spatial stage to development control - and give

an indication of how such principles will be applied. For
i. principle of connectivity
ii. principle of sustainable land management and u
iii. polluter pays principle
The currently provided principles are generic — and may
law
Clause 13 :-

the Bill, it is unclear what “oversee” and “monitor” m

Functions of the NLC relative to the pows¢

conflict and paralysis in Physical Planning;

example —
e
not assist in the interpretation of the

or of the Cabinet Secretary set out in
pans in practice — and could result in

nclear what “coordinating” Physical

Planning by County Planning authorities — legally amounits to;

Clause 15:- Director of Physical Planning - Office is vari
of Physical Planning, National Director of Spatial P
Planning. - Consistent use of language is necessary;
Clause 17:- Functions of Director of Physical Planning - 4
advising the Cabinet Secretary on procedure for undert
in the Physical Planning process at National and Cour
Secretary on strategies for ensuring that National and P}
principles of sustainable development, environmental co
Clause 18:- Functions of County Executive Member:-
Physical Planning” but the Bill has no explicit provision f4
Clause 20 :- Purpose of the National Physical Developm
20(2) — the Bill should add that the Plan should be the

pusly referred to as National Director
lanning, and National Director of

\n additional function should include
aking meaningful public participation
ty level ; And advising the Cabinet
wysical Planning is consistent with the
hservation, and connectivity;

The section refers to “standards of
br setting of such standards;

ent Plan - On the basis of the Plan in
Basis for “use of space available in a

manner cognizant of National development priorities and sustainable development”;

Clause 22:- Content of the National Physical Development Plan

i. environmental conservation;
ii. strategies for ensuring sustainable utilization of
ii.  principles of ensuring connectivity in Plannin

government.

- This should also include:

space and natural resources;
g across sectors, and at all levels of

Clause 23:- Appeal to Cabinet on dissatisfaction with National Physical Plan -An appeal to the

Cabinet maybe out of reach for ordinary Kenyans. In a
the Cabinet into a Tribunal;

[Op]

ny event, this amounts to converting




m.

. Clause 64:-

i ) l.. . ) l 1} ’ .l |!
Section should be modified t¢p empower the NLC to consolidate the reports into a single o

National report and forward
development;
Clause 28:- Section 28(2) con

section should be modified t¢ note that this committee is within the meaning of
authorities contemplated by arf

Clause 29:- Scope of regional

to National Assembly and Senate - as part of oversight in-
empiates creation of a regional Physical Planning committee-
joint
icle 189 of the Constitution;

physical development plan-The scope should also set out any

unique spatial, natural resource, environmental, economic or social circumstances peculiar to

the Counties undertaking join{
opportunities, or how to o
implementation plan;

Planning — and analyse how to utilize such circumstances as
ercome, if challenges-Such a plan should also contain an

Clause 30:- Purpose of a regipnal physical development plan-Section 30(2) — the purposes

should extend to specific Phy
peculiar circumstances referred

sical Planning concepts, including connectivity (including of
to above) or connectivity in resource Planning and use — such

as joint protected areas, or greenbelts for conservation and catchment management;

Clause 36:- Implementation o¢f regional physical development plan-The hierarchy of the

National and regional plans, re

Clause 38:- County physical

lative to those at County, urban etc. — should be clear;

development plan-The section should specify how this plan

relates to the County Integrated Development Plan, and the spatial plans prepared

thereunder;

Clause 46:- Local physical de
spatial development plans™ — (
Clause 53-54:- Special Planning
a result, Connectivity is missi

velopment plans- Section 46(2) cross-applies the term to “local

onsistency in terminology is missing in the Bill
area-Special areas are presented as unique stand-alone and as
g between the special Planning area — and the surrounding

County/regional physical develppment plan;

Clause 57:- Development per
from the Planning authority of
Clause 57(3) may result in den
be desirable in some instances
design of this section opens it y
Clause 58:- Application for
prescribed fees, including the cq
Clause 62:- Environmental Im
should be modified to require
EIA license prior to making
demonstrate the grant of an
Authority. This ensures that ng
authority without a prior mang
Development fees
2) to ensure the publication of

mission- Section should be explicit that permission is sought

a County Government;

nolition of properties built without permission. While this may

, economic loss maybe extreme in others. In any event, the
p to judicial challenge;

development permission-Provision should require that the
pmputation  formula for the fees should be publicly disclosed:
pact assessment-In this section, EIA is cast as optional. The Bill

an applicant for development permission to have obtained an

an application — or in the absence of an EIA license, to
exemption by the National Environment and Management
development permit application is considered by a Planning
atory EIA process;

- The word "“may” should be replaced with shall (in subsection

fees is mandatory;

6




iTImm mMOseT A TEqUBILON olce iysued on a private property to stop its

* development in the public interest exceecls the police (I

and use Planning) power of the state

b s . . . . .
and amounts to compulsory acquisition — within the meaning of article 40 (for public
purpose or public interest);

y. Clause 7€:-  Appeal on requisition notice to Liaison ¢

ommittees-The subject matter of such

an appeal is mainly on questions of law, not fact, and |s therefore suitable for a court of law

(Environment and Land).or for arbitration. In addition
are now performed by the National forum and as s
removed from the Bill.

Kenya Land Alliance
The representatives of the Kenya land Alliance submitted as
a. There is need to revise sectoral land use laws in line with

, functions of the liaison Committees "

ch the liaison committees should be

hereunder, that:-
Article 68(b) of the Constitution:

b. Section 101 of the current Physical Planning act- should b¢ retained,

c. Parts Il and VI of the Bill should be combined as t
institutions.

MINUTE NO. DCL/LN/2015/704 ADJOURN

ey deal with the establishment of

IMENT & DATE OF THE NEXT

SITTING
There being no any other busin ss, and the time being 17.24

SIGNED

DATE

p.m. the meeting was adjourned.







