Telegrams "MINILANLS ’, Nairobi ARDHI HOUSE

Telephone: Nairobi 2718050 1" NGONG AVENUE

OFF NGONG ROAD
P.0. BOX 30450

NAIROBI

When replying piease quote

Ref: MOLHUD/ADM/56

Justin Bundi, CBS
Clerk of the National Assembly
Parliament Chambers
NAIROBI.

DEPARTMENTAL COMMITTEE ON LANDS - SUBMISSION OF
INFORMATION ON VARIOUS ISSUES PENDING BEFORE THE
COMMITTEE

Please refer to your letter ref. KNA/DCL/CORR/2015(113) dated 20"
February 2015 over the above mentioned subject.

Enclosed find the statements as requested.

/ ' ..I

é. A. Ombima
: PRINCIPAL SECRETARY






Details of Land (LR. No.s) and its Current Status

Kedong land was initially on LR No. 11192 (Naivasha) and measured
approximately 19211 acres.

Upon conversion from RTA Cap 281 (repealed) to RLA Cap. 300
(repealed) the  above quoted LR No. changed to
LONGONOT/KIJABE/Block 2/Utheri Wa Lari. After subdivision, the
original title deed for LR. N0.11192 was surrendered in exchange of 7956
resultant titles for each parcel. The said resultant titles were transferred to
shareholders and green cards opened in year 2000.

10. Awendo Land Matters

a. Information regarding the compulsory acquisition of land for the
Nucleus Estate of south Nyanza Sugar Company Limited (Sony Sugar)

b. Detailed list of beneficiaries and amounts paid for the compensations
made for the compulsory acquisition.

c. Transfer and subsequent ownership of part of the compulsorily
acquired land by Awendo Town Council.

d. Any information as may be relevant to the committee in regard to the
above matter.

Answers

a. The land was compulsorily acquired as a result of a letter from the
Principal Secretary Ministry of Agriculture to set aside land for Sony
Sugar Project vide ref.SUG/14/A/55 of 27" July 1976. This
request was subsequently accepted and approved by the
Commissioner of Lands.
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Gazette Notices for the same were done vide Notice No.

i. 2996 of 24" September 1976
ii. 3346 of 5" November 1976
iii. 3737 of 24" December 1976
iv. 3738 of 24" December 1976

b. A detailed list of beneficiaries who were paid a total of Ksh. 13,
942,895 is attached.

c. Awendo township was within the compulsorily acquired land. In
order to protect Government interest, a caveat/caution was lodged
through the District Land Registrar and Notices of taking possessions
were then forwarded to the Chief Land Registrar, Homabay. This
therefore means that no land was transferred to Awendo township
from the compulsorily acquired land.

11. Rangwe Adjudication Section

a) When will the Adjudication in Kagan South be carried out?

Kagan South Adjudication Section will be declared in June, 2015 upon
receipt of clearance from the Homa Bay County government and Senior
Plans Records Office, Nairobi. Plans are underway for procurement of
satellite images to enable the officer undertake demarcation and survey of
parcels.

b) When will the adjudication in Kochia East be completed?

The adjudication section in question is Kamenya, which was declared on 3-
9-1981 and the Adjudication Register published complete on 3-4-1999. The
section comprises of approximately 6,000 parcels and is currently under

15



final checking and resolution of field queries before submission to Sub-
County Surveyor. The section will be completed by July, 2015.

c) What constraints exists?
e Budgetory constraints have hampered completion of this exercise.
But the Ministry is taking up the matter with the Treasury to address
this.

d) What can the Committee do to assist in ensuring that the
adjudication sections in the Country are completed or done
urgently?
The Committee can assist in ensuring allocation of adequate funds to:

e Run the adjudication programme

e Purchase modern survey equipments
e Purchase Motor vehicles

 Staff capacity building on use of modern survey equipments.

Hon. Ch:ig Kaluki Ngilu, EGH
- Cabinet Secretary

3" March 2015
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j' — » Telegrams: “MinaG™, Nairobi MINISTRY OF AGRICULTURE
’ Telephone : Nairobi 85855 ; KILIMO HOUSE
When replying please quotcg (AN CATHEDRAL ROAD

Ref. No. SUG /9L /A /LS :
and dato Qe Soenp Compa 5 P.0. Box 30028
NAIROBI

Loasidy  ACEVLGTIS JEEh duly, 19.76

Commissioner of Lands,
Department of Lands,
P. 0. Box 30089,
NAIROBI.

Attention: Mr. L. L. Muchiri

LAND ACQUISITION - SOUTH NYAZA SUGAR PROJECT

You will recall Muchiri/Awich verbal and telephone discussions of
last week regarding the needs to convey to your office the time table
of acguisition of land in respect of the above scheme.

_ As agreed between.us, I am formally writing to request you to
embark on all the relevant exercises required before you can start

on the actual acquisition of land in the above area. It would be
appreciated if your office could get Registry Index Maps showing pieces
of plots supposed to be covered by the nucleus estates as per the
attached maps. I do not think I am able to give you details of the
Sublocations affected but I trust that you will be able tn locate

the Sublocations as detailed in the copy of the map prepared during

the feasibility study.

As soon as your office is able to determine the areas affected
it would be appreciated if you could embark on the exercise related

you on this subject matter.

Your urgent action on this matter would he sincerely appreciated.

H

- RWICH
for: PERMANENT

SECRETARY

A A S it . ey s s 43 tsn
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G P.{9A

File No. VAL, 357/3

CDVOO.

SOUTH NYANZA SUGAR PROJECT.

Please refer to folio 2 which was erroneously addressed
for my attention. I spoke to Mr. Awich the other Qay on
compensation of Nzoia and in the course of discussion South

Nyanza Sugar Project came in.

Could I, please, have your permission to start
arranging for the acquisition of land.

Lﬁéhﬂ~<1‘$~:
( L.W. Muchiri).
SoV.0. (Agric).

29th July, 1976.

VAL.357/1,

§.V.0. Ag.

SOUTH NYANZA SUGAR PROJECT

You may now go ahead and arrange for the acquisition of the land
for the above mentioned project. You will have to satisfy yourself that
the area has already been adjudicated and registered otherwise wesshall
be expected to set apart some of the land that has not been registered.
You should in my view also agree with the Ministry of Agriculture what
land should be acquired to avoid the embarrassing situation we faced with
the Nzoia Sugar Project. '

AN

C.L.

File 71018 L‘i’ﬂ-dm
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Due to lack of panning and survey of the scheme the perimeter
boundary has not been fixed occasioning encroachment to the
neighboring Vyambani adjudication section.

Way forward

The Kilifi County Survey Office to assist in fixing the perimeter boundaries
of the two settlement schemes with the neighboring adjudication
sections.

Response to Q Il Rangwe Adjudication Section
(a)When will the adjudication in Kagan South be carried out
Kagan South was part of Manyuanda Adjudication Section but
due to clan rivalry, boundary of the adjudication section was
amended to exclude Kagan South and subsequently

Manyuanda was registered in September, 2002.

Way forward for Kagan South

The Land Adjudication Officer for Homa Bay will place the
proposal for adjudication of Kagan South to the County Assembly
of Homa Bay in March, 2015 for approval. In the meantime
during the same month the Commission will obtain satellite
imageries for the same and declaration of the section will be
done during the month of April 2015.

(b)When will the adjudication in Kochia East be completed

Kochia East is part of Komenya Adjudication Section that was
declared on 28" February, 1992. The adjudication register was
published complete for inspection on 17.02.1994 with a total of
5964 land parcels. However two map sheets (40 & 16) containing
216 plots were destroyed as a result of being rained on and as
such the complete adjudication register could not be forwarded
for a Certificate of finality.

Way forward for Kochia East

One of the map sheets (16) has been replaced while the other
will be done using ground survey. The Homa Bay team will start
their work in April, 2015 after completing the RRI program and it is
expected that by 30t June 2015, the maps will be forwarded to
Director of Surveys for publication and by 30t August, finality will
be signed.
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(c)What Constraints Exist

(i) Lack of transport for field officers

(i) Inadequate finances to enable Officers carry out the
adjudication exercise.

(i)  Problems of accommodation in some distant field stations.

(d)What can the Committee do to assist in ensuring that the
adjudication sections in the country are either completed or
done urgently?

The National Land Commission has come up with new strategies
of carrying out adjudication program.

(i) Convert adjudication sections into adjudication projects
with clear timelines and resource allocations. Every
adjudication project is programmed to take 16 months
from the time of declaration to the time finality is signed by
the Director

(ii) Because of the project set up, declare smaller adjudication
sections that can be managed within the 16 months time
line.

(i)  Partner with County Governments in supporting the
programme especially in terms of transport and other
resources.

(iv) Use of modern survey technology in carrying out survey of
adjudication sections.

(V) Using Rapid Result Initiative (RRI) to achieve specific
milestones such as land cases or field queries to push those
suctions that have stalled for years to completion.

What the Parliamentary committee can do to assist

(i) Increase financial allocation to National Land Commission to
carry out land adjudication across the country.

(i) Recognize land adjudication as a function of the Commission
and Support the commission in the implementation of land
adjudication function so as to avoid conflicts with the Ministry.

(i) Speed the enactment of the Community Land Bill into Law so as
those counties where adjudication has not been done such as
Mandera, Waijir, Turkana and Isiolo can be adjudicated using
the Community Land Law.
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Telegram: “MIGORI COUNTY” Migori MIGORI COUNTY
Tel: 0726319450/0736860086/07770304976 P O Box 195 - 40400
e-info(@migori.go.ke SUNA — MIGORI

MIGORI COUNTY GOVERNMENT

Our Ref: MCG/LA/PCL/2015  Reply to MIGORI office Date 16" Feb 2015.

Your Ref: TBA

CHAIRMAN
PARLIAMENTARY COMMITTEE ON LAND

PARLIAMENT BUILDING
PARLIAMENT ROAD
NAIROBI.

Dear Sir,

RE: SUBMISSION ON DISPUTE RELATING TO LAND PARCELS L.R
NO. NORTH SAKWA/WAWARE/204, NORTH SAKWA/
KAMASOGA/46, SAKWA/KAMASOGA/34, NORTH
SAKWA/KAMASOGA/1081, NORTH SAKWA/KAMASOGA/1093,
NORTH SAKWA/KAMASOGA/1111, NORTH
SAKWA/KAMASOGA/1193, NORTH SAKWA/KAMASOGA/1067,
SOUTH SAKWA/WAWARE/207, NORTH
SAKWA/KAMASOGA/45, NORTH SAKWA/KAMASOGA/111,
SOUTH SAKWA/WAWARE/202 AND SOUTH
SAKWA/WAWARE/168 -AWENDO SUB COUNTY , MIGORI
COUNTY

Honorable members following your visit to Migori County on the 15" day of February
2015 to investigate the ownership dispute in respect to land parcels L.R No’s North
Sakwa/Waware/204, North Sakwa/ Kamasoga/46, Sakwa/Kamasoga/34, North
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" . Sakwa/Kamasoga/1081, North Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111,

North Sakwa/Kamasoga/1193, North Sakwa/Kamasoga/1067, South
Sakwa/Waware/207, North Sakwa/Kamasoga/45, North Sakwa/Kamasoga/111, South
Sakwa/Waware/202 and South Sakwa/Waware/168 forming part of Awendo Sub
County Migori County within the Republic of Kenya I wish to make the following
submission to this committee;-

Honorable members on the material day, Nelson Oduor Onyango Mijungu Misweta,
Hezron Otieno, Roselina Nyakure and among others testified before this committee in
support of their claim to the above mentioned suit lands, The county Government of
Migori Officials led by the Executive Committee Member of Lands also testified in
support of the County government recognizable interest on the suit properties on the
following grounds;-

1.  That the defunct Awendo town council now forming part of Migori County had no
priority rights over the suit parcel of land.

ii.  That the attempted eviction of the claimants from the suit lands by Migori County
government is illegal and unlawful.

iii. That the government of Kenya never utilized the entire acreage of each of the suit
parcels of land upon compulsory acquisition.

iv. That the defunct Awendo sub-county of Migori County through its officials or
agents is intending to fraudulently and unlawfully sub divide the utilized portions of

the suit lands with a view to allocate or dispose them.

v.  That the claimants are bound to suffer huge losses and damage by such action of
Migori county Government.

vi.  That the claimants have lived on the parcels of land for over thirty years and have
their homes and families on the lands where they earn their livelihoods from.

vil.  That the claimants have permanent buildings and farms on the lands.

viii.  That Applicants’ ancestors, parents and their other kin are buried on the said parcels
of land.
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The County Governments in response hereby submits that the Government of Kenya
acquired the suit lands by way of compulsory acquisition through Gazette Notice No.
3734 of 1976, which the claimants disputes but avers that their lands were compulsorily
acquired vide Gazette Notice No. 2996 of 24/9/96. Consequently the claim for the
recovery of the suit lands by the claimants is just mere afterthought and hence lacks merit.

This committee hence is asked to determine the following issues ;-

1.

Whether the Government of Kenya compulsorily acquired the above parcels of land.

Whether the said acquisition by the Government of Kenya was for the sole purpose
of establishing the nuclear estate for South Nyanza Sugar Company Limited
(hereinafter referred to as SONY).

Whether the Government upon acquisition utilized the whole or part of the said
parcels of land.

Whether SONY utilized part of the said parcels of land leaving the balance which
was unfit for the purpose of which the land was compulsorily acquired by the
Government of Kenya.

Whether the unutilized portion of the above parcels of land reverts back to the
original owners and/or the claimants. Or whether the original owners have right over
and above all others except the Government of Kenya.

Whether Migori County Government acquired legal proprietary rights over and
above the Claimants in respect of the unutilized portions of the above listed parcels
of land.

Whether Migori County Government acquired any proprietary rights from the
Government of Kenya in respect of the unutilized portions in the above parcels
through Gazettment.

Whether Migori County Government has any right or authority to evict, demolish or
interfere with the Claimants properties (if any) and quiet possession of the suit lands.

Whether Migori County Government has any interest or right over the suit property
capable of being transferred to third party.
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10. Whether the claimants are the legal beneficial owner of the unutilized portions of the
suit parcels of land and entitled to have the said interest registered as such at the
relevant land registry.

11.Whether Migori County Government still owns or has proprietary rights over the
suit property after allocating same to third parties.

12.Whether Migori County Government is liable to compensate the allottee or
occupiers of the suit properties in event it is found that the allocation was irregular
or illegal.

13.Whether the Migori County Government is liable to compensate the claimants for
the second time even after having been previously compensated for the same in the
year 1976 and if so should the compensation be at the current market value or the
1976 market value.

14.Who between the National Government and Migori County Government is liable to
compensate the claimants (if any).

15.Whether the liability and assets of the defunct Awendo town council has legally
been transferred to the County Government of Migori by the Transition Authority
as by is required, in view of the fact that the Transition Authority is in the process of
auditing the assets and liabilities of all the defunct local authorities.

16.Whether the Transition Authority view or participation is necessary in these
proceedings.

17.Whether the claimants’ still occupies the parcels of lands as alleged to warrant
eviction.

18.Whether disputed parcels of lands are still in vacant possession as alleged or has
been fully allocated to third parties and fully developed.

19.Whether the third parties who were allocated the suit lands should compensate the
claimants ( if any)

20.Whether the claimants have the requisite legal standing to claim the suit properties
or are just mere strangers.






21.Whether the claimants claim for recovery is statutory time barred considering that
claim for recovery is being made over 30 years late.

Honorable Committee members, I submit that the concept of compulsory acquisition of
private land is an exception to the constitutional protection of private property under
Section 40 & 75 of the current constitution and retired constitution respectively, which
provide that “NO” property of any description shall be compulsorily taken possession
of, and no interest in or right over property of any description shall be compulsorily
acquired except where the following conditions are applied;-

a) The taking of possession of acquisition is necessary in the interest of defense,
public safety, public order, public morality, public health, town and Country
planning of the development of utilization of property so as to promote the public
benefit; and

b) The necessity thereof in such as to afford reasonable justification for the causing
of hardship that may resort to any person having an interest or right over the
property; and

¢) Provision is made by a law applicable to that taking of possession of acquisition
for the prompt payment of full compensation.

Honorable Committee Members, the Land Acquisition Act Cap 295 sets out the law under
which the Government may compulsorily acquire land for the public benefit under Section
3 of the Act, whenever the Minister concerned is satisfied that a given parcel of land ought
to be compulsorily acquired for a relevant public benefit, he causes a notice therefore to be
published in the Kenya Gazette. The Commissioner upon Gazette notice is thereafter under
obligation to pay full compensation to all persons whose land is so acquired.

Commissioner of lands published Gazette Notices No’s 3737 and 2996 on the 24"
December 1976 and 8" October 1976 respectively.

The claimants’ only contention is that the unutilized portions of the suit lands ought to
revert back to them. Honorable Members, we submit as the County Government of Migori
that the claimants having been fully compensated their interests on the suit of lands were
extinguished.

We further submit that Section 19(4) of the land acquisition Act provides that after taking
possession of land that has compulsorily been acquired, the land vests in the Government
absolutely free from encumbrances. It is not in dispute that the suit lands were
compulsorily acquired by the Government by both the Gazette Notices hence the claimants
have no legal rights to reclaim the same lands back, on the grounds that they were utilized






.. by the purpose for which they were not acquired, while also admitting having been fully
- compensated. The claimants cannot eat their cake and have it.

It’s not therefore equitable for the claimants to claim back the land unless they are also
saying that they are willing to pay back proportionate amount of the compensation sum
that had been paid to them.

Having said that the original owners of the suit lands have no equitable rights over the suit
land for simple reason that they all been compensated fully, I believe the County
Government of Migori has a right to possess the suit lands in the circumstances hence the
County Government dealings are legal.

RELIEFS
In conclusion Honorable committee Members, we thus seek as follows;

a) That this Committee does find that Migori County Government is the Bonafied
proprietor of land parcels L.R. No’s North Sakwa/Waware/204, North Sakwa/

‘ Kamasoga/46, Sakwa/Kamasoga/34, North Sakwa/Kamasoga/1081, North
: Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111, North
, Sakwa/Kamasoga/1193, North Sakwa/Kamasoga/1067, South

5 Sakwa/Waware/207, North Sakwa/Kamasoga/45, North Sakwa/Kamasoga/111,

South Sakwa/Waware/202 and South Sakwa/Waware/168 forming part of
Awendo Sub County Migori County.

b) A declaration that the claimants were fully compensated in accordance with the law
hence have no further recognizable interest over the land.

c) AND in the alternative and without prejudice to prayers (a) and (b) above AND in
event this committee makes a finding in favour of the claimants then a declaration
be made to the effect that the liability vests and be satisfied by the National
Government.

We so pray.
DIed BUIVHBOR This .. cotivivi v iinas coinpass day of ... M“L]“Cu ............... 2015.






