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Reference is made to the above matter

Kenya ratified the Convention on Offences and Certain Other ptcti'Comhil"a on

Board an Aircraft (-l-okyo Convention, 1963) on 22"d June. 1970. This Convention

applies to offences that may jeopardize the safety of the Aircraft. Due to increase in

unruly passengers, the Tokyo Convention was reviewed culminating to a Diplomatic

Conference held on 4,h April, 2014. The Conference adapted the Protocol to Amend
the Convention on Offences and Certain Other Acts Committed on Board an Aircraft
(Montreal Protocol, 2014) and was attended by 88 member States including Kenya.

The Montreal Protocol was opened for Signature on 4'h April, 2014 and shall come

into force on the ld Day of the second Month following the deposit of the 22nd

lnstrument of ratification, acceptance, approval or accession with the Depository.

Kenya has not yet ratified the Protocol. The need to ratify the Protocol cannot be

overemphasized as it gives Kenya jurisdictional power to deal with unruly passengers,

while preserving its prosecutorial discretion.

During the Fifth Cabinet meeting held on 8'h June, 2016 CAB(16) 31 jointly with the

Attorney- Ceneral and the Ministry of Transport, lnfrastructure, Housing and Urban

Development presented a Cabinet Memorandum and:-
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b) Directed the Attorney- General to submit the Protocol to the National Assembly
for consideration and ratification.

By virtue of Section 8 of the Treaty Making and Ratification Act, this Office is required
to seek approval of the National Assembly to ratify the Treaty.

ln light of the above please find enclosed 3 copies of the Montreal Protocol and the
Memorandum of the Protocol for consideration and approval by the National
Assembly.
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I".REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GEIiIERAL
&

DEPARTMENT OF JUSTICE

21" luly,2016
Our Ref: AC,/CONF/21/6/7/7Not. t

Mr. Justin Bundi,CBS
Clerk of the National Assembly
Parliament Building
P.O. Box 41842-OO\OO
NAIROBI

RE: RATI FICATION OF TFJt. I4ONTREAL PROTOCOL,2014.

Reference i.s made to the above.matter;l

*
Kenya ratified the Convention on Offences and Certain Other Acts Committed on
Board an Aircraft fl okyo Convention,,t963) on 22nd June, 1970. This Convention
applies to offences that may jeopardi2e the safety of the Aircr.aft. Due to increase in
unruly passengers, the Tokyo Convention wai reviewed culminating to a Diplomatic
Conference held on 4th April, 2014. fhe Conference adapted the Protocol to Amend
the Convention on Offences and Certain Other Acts Committed on Board an Aircraft
(Montreal Protocol, 2014) and wai i.ttended by 88 member States including Kenya.

The Montreal Protocol was opened for Slgnatur:e on 4th April, 2014 and shall come
into force on the l't Day of the second Month', following the deposit of the 22"d
lnstrument of ratification, acceptance, approval or accessio-1 with the Depository.

Kenya has not yet ratified the Protocol. The need to ratify the Protocol cannot be
overemphasized as it gives Kenya jurisdictional power to deal with unruly passengers,
while preserving its prosecutorial discretion.

During the Fifth Cabinet meeting held on 8th June, 2016 CAB(16) 3l jointly with the
Attorney- Ceneral and the Ministry of Transport, lnfrastructure, Housing and Urban
Development presented a Cabinet Memorandum and:-

a) Approved the ratification of the Protocol to amend the Convention on Offences
and Certain Other Acts, Committed on Board Aircraft.
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b) Directed the Attorney- General to submit the Protocol to the National Assembty

for consideration and ratifi cation.

By virtue of Section 8 of the Treaty Making and Ratification Act, this Office is required
to seek approval of the National Assembly to ratify the Treaty.

ln light of the above please find enclosed 3 copies of the Montreal Protocol and the
Memorandum of the Protocol for consideration and approval by the National
Assembly.

EGH,5CU
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CABINET MEMORANDUM ON THE RATTPICATTON OF THE
PROTOCOT TO AMEND TTIE CONVENTION ON OFF'ENCES
AND CERTAIN OTHER ACTS COMMITTED ON BOARD
ATRCRAFT (MONTREAL PROTOCOL, 2AL4l

1.O OBJECTIVE OF THE MEMORANDUM

The objective of the Memoraldum is to appraise the Cabinet
on the Protocol to Amend the Convention on OfFences and
Certain Other Acts Cornmitted on Board Aircraft (Montrea1
Protocol , 2014) and to request the Cabinet to approvd its
ratification.

2,O BACKGROUND OF THE SUBJECT MATTER

Kenya is a Contracting State to the International Civil Aviation
Orgarization GCAO) having formally glven notice of its
adherence to the Converrtion on International Civil Aviation on
May L; L964. As a Contracting State of ICAO, Kenira has
ratified 30 instruments comprising of 11 Conventions and 19
Protocols relating to civil aviation since it joined the
Orga,rization.

Kenya ratifled the Convention on Offences and Certain Other
Acts Committed on Board Aircraft (To1qyo Convention, 1963),
ort 22od June, L97O. The Tokyo Convention, 1963 applies in
respect,of offences against penal law and acts w6ich, whether
or not are offences, may jeopardtze the safety of aircraft.

Ensuring the safe, seclr.re a:rd efflcient operation of
commercial flights is the shared goal of gover::ments, airlines
and the, wider aviation industry. However, incidents of unruly
passengers on board aircraft threaten the safety and security
of th.e flight and have become a significant issue faced by
ajrlines and cabin crew. In addition, the behavior of r-rnruly
passengers also adversel5r a-ffects the travel experience of other
passengers, caLLSes operational disruption and leads to
significant costs for airlines.
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rarelv face
because ofA significant number of unrulY Pas'sengers

prosecution or other legal sanctions. This is
jurisdictional and other gaPS in the To1qyo Convention, 1963'

Duetotheincreaseinunrulypassengerincldentl'the
International Air Transport a*.o"irt"n gnfal made- a formaj

reqrrest to ICAO in ZOOS to review ald enhance the Tolqyo

convention, 1963 to allow law enforcement authorities

ad.equate mealas to pursue offend.ers. The review process

cuhrinated i,, a Dipldnatic Conference held from 26ro March

to 4tuApril 2Ot4 in Montr ea7, Canad.a.- Th. conference adopted

the proto"ot ,rra was atLended by BB Member states including

Kenya. The Montreal Proto col, 2014 was opened for signature

arrd-ratiJicatio.n on 4ft April, 2OL4'

3.O ANALYSIS OF THE PROBLEM

The TokYo Convention, Lg6g limits jurisdiction over offences

and other acts committed on board aircrafL to the State of

of the aircraft in question' This causes aregistration
jurisdictional gap when the aircraft delivers or

disembaiks unruly Passenger to competent authorities m

Likewiset authorities in the State of registration may have little

connection with an incident taking place on board xt atrcraft

'l',i operated in another State. As a result, unrulY Passengers

releasedlto continue their journeY without facing Purishment
for their misconduct, which' fraY
atrcraft qr Persons therein'

jeopardtze safetY of the

The maip object of the Montreal Protocol, 2014 is to empower

states to deat with unruly passengers, while preserving

prosecutorial discretion'

The Montreal Protocol , 2014 will enh arlce civil aviation safety

and securitY bY:

aIr
another other than the State of registration. Such State

of lan wor-lId often determine that they did not have

as the atrcraft registered in another State.1S

get

a
L
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c)Recognizingtlratairlines.havearighttoandmayseek' .o*p"*rr""tio, from unruly passengers for costs incurred

as a result of their ,r"t iy behavior where this involves

diversions to disembark an unruly passenger; and

may establish an in-fiight
on a bilateral or multilateral

a) trxtendirLg jurisd-iction
Operator;

b) Clarifying certain behaviors which should be considered,

at a mlntmrlrrt, as an offense and encourages States to

take apProPriate criminal or other legal

These inchrde PhYsical assault or a tfrreat to commit

such assault against a cre\P' member and refusal to follow

a 1awfi-rt instruction given bY or
corffnan der (for safety purtrloses) ;

on behalf of the aircraft

d) Recognizing that States
security officer Progralnme
basis.

i

4.O OPTIONS ON THE WAY FORIIIARD

TIre Montreal Protocol , 2014 was opened for signature on 4ft

April, 2AL+ and. will enter into force on the I"t day of the

"".ooa 
month following the deposit of tl:Ie 22nd instrument of

ratification, acceptance, .ppioval or accession with the

O.positary. ffr. ,itin".tiot bi the Protocol would enslrre that

Xeiya meets her obligations rmder ICAO'

5.O F. ,IX{ANCIAL IMPLICATIONS

since the imFlementation of tl-is Protocol will be incorporated

into existing-institutional frameworks, tJrere aire no budgetary

changes 
"rr-ri*"g"d. 

in terms of financial implications. t
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6.o RECOMMENDATIONS TO THE CABINET

The Cabinet is requested to:-

ratification; and

direct the Cabinet Secretar5r

arrd International Trade

(4takenoteofth.eContentsofthisCabinetMemorarrdum;

tr) approve ratification of the Protocol to amend tlre

ConventiononOffencesar}d.CertainottrerActs
com.mifted on board Aircraft fMontreal Protocol, 2OLa\

arrd

(iii) direct the cabinet secretar5r- for Foreign Affairs and

International Trad-e to submiiUre Frotocol to the Speaker

oftheNationalAssemblyforConsiderationand

Secretaqr, Ministry of TransPort

MinistrY of Foreign Affairs
and the Acting Cabinet

and Infrastructure to

(*)

take necessarJr action.

Signed

James W. Macharta
Actinf Cabinet Secretary, Ministry

of Tra:esport and Infrastructure

Muigai, EGH, SC

General
of the AttorneY General and

Department of Justice

2.2 'i o 'I

Date

il,
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MEMORANDUM TO THE SPEAKER ON THE RATIFICATION OF THE PROTOCOL TO
AMEND THE CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS
coMMtTTED ON BOARD ATRCRAFT (MONTREAL PROTOCOL, 2014)

(Submitted by the Attorney Ceneral)

1.0 PURPO5E

The purpose of this Memorandum is to seek the approval of the National Assembly to
ratify the Protocol to Amend the Convention on Offences and Certain Other Acts
Committed On board Aircraft (Montreal Protocol, 2014).

2.O BACKGROUND

Kenya is a Contracting State to the lnternational Civil Aviation Organization (ICAO)
having formally given notice of its adherence to the Convention on lnternational Civil
Aviation on May 1, 1964. As a Contracting State of ICAO, Kenya has ratified 30
instruments cornprising of 11 Conventions and 19 Protocols relating to civil aviation since
it joined the Organization.

Kenya ratified the Convention on Offences and Certain Other Acts Committed on Board
Aircraft fl-okyo Convention, 1963), on 22"d June, 1970. The Tokyo Convention, .l963

applies in respect of offences against penal law and acts which, whether or not are
offences, may jeopardize the safety of aircraft.

Ensuring the safe, secure and efficient operation of commercial flights is the shared goal
of governments, airlines and the wider aviation industry. However, incidents of unruly
passengers on board aircraft threaten the safety and security of the flight and ha'ire
become a significant issue faced by airlines and cabin crew. ln addition, the behavior of
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unruly passengers also adversely affects the travel experience of other paJsengers, causes

operational disr,uption and leads to significant costs for airlines

A significant number of unruly passengers rarely face prosecution or other legal
sanctions. This is because of jurisdictional and other gaps in the Tokyo Convention,
1963. Due to the increase in unruly passenger incidents, the lnternational Air Transport
Association (IATA) made a formal request to ICAO in 2009 to review and enhance the
Tokyo Convention, 1963 to allow law enforcement authorities adequate means to
pursue offenders. The review process culminated in a Diplomatic Conference held from
26,h March to 4,h April 2014 in Montreal, Canada. The Conference adopted the Protocol
and was attended by 88 Member States including Kenya. The Montreal Protocol,2014
was opened for signature and ratification on 4'h April, 2014.

3.O THE OBJECT AND SUBJECT MATTER OF THE PROTOCOL

The Tokyo Convention, 1963 limits jurisdiction over offences and other acts committed
on board aircraft to the State of registration of the aircraft in question. This causes a

jurisdictional gap when the aircraft commander delivers or disembarks an unruly
passenger to competent authorities in another 5tate other than the State of registration.
Such State of landing would often determine that they did not have jurisdiction, as the
aircraft is registered in another State. Likewise, authorities in the State of registration may
have little connection with an incident taking place on board an aircraft operated in
another State. As a result, unruly passengers get released to continue their journey
without facing lpunishment for their misconduct, which may jeopardize safety of the
aircraft or persons therein.

The main object of the Montreal Protocol, 2014 is to empower States to deal with
unruly passengers, while preserving prosecutorial discretion.

The Montreal Protocol,2014 will enhance civil aviation safety and security by:

a) Extendini jurisdiction to the State of landing and State of Operator;

b) Clarifying certain behaviors which should be considered, at a minimum, as an
offense and encourages States to take appropriate criminal or other legal
proceedihgs. These include physical assault or a threat to commit such assault
against a crew member and refusal to follow a lawful instruction given by or on
behalf of the aircraft commander (for safety purposes);

c) Recognizing that airlines have a right to and may seek compensation from unruly
passengers for costs incurred as a result of their unruly behavior where this
involves diversions to disembark an unruly passenger; and

2
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d) Recognizing that States may establish an in-flight security officer programme on a

bilateral or multilateral basis

The Montreal Protocol,2014 was opened for signature on 4'h April, 2014 and will enter
into force on the 1', day of the second month following the deposit of the 22"d

instrument of ratification, acceptance, approval or accession with the Depositary. The

ratification of the Protocol would ensure that Kenya meets her obligations under ICAO.

4.O CONSTITUTIONAL IMPLICATION OF THE PROTOCOL

4.1 The Protocol does not propose any amendments to the Constitution of Kenya 2O1O.

4.2 .The Protocol is consistent with the Constitution and promote constitutional values

and objectives. lt specifically recognizes the principles for the respect of sovereignty,
equality, territorial integrity, political independence, good neighborliness,
interdependence, non-aggression and non -interference in the internal affairs of each

contracting state.

4.3 The lmpact of the Protocol on National lnterest inter alia to enhance safety and
security in civil aviation, promote passenger and freight air transportation, increase trade
and tourism and facilitate regional and global integration.

5.0 OBLICATION5 IMPOSED ON KENYA BY THE PROTOCOL

The Protocol requires the amendment of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kenya to align it with the provisions of the Protocol.

6.O FINANCIAL IMPLICATIONS

Since the implementation of this Protocol will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial implications.

7.O MINISTERIAL RESPONSIBILITY

7.1. The Cabinet during its fifth meeting held on 8'h June,2016 approved the
ratification of the Protocol.

J



7.2 The Mi
Cabinet 5e

sterial responsibility on implementation of the Treaty will be on the

ry of the Ministry of Transport, lnfrastructure, Housing and
Urbanization.

8.O IMPLIC 5 ON MAfiERs RELATING TO COUNTIES

As per the nya Constitution of Kenya 2O1O ,the areas of civil aviation and
international re tions covered by the Convention and Protocol fall under the functions

Government. The National Government shall whenever necessary
coordinate wit e County 6overnments.

9.O REC ENDATIONS TO THE NATIONAL ASSEMBLY

The Nati Assembly is requested to:

a) Consider he contents of this Memorandum, and

b) Toa ize the ratification of the Protocol.

SIGNED

GI EGH, 5Ca RNEY G ERAL

DATE
I
I

of the Natio
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MEMORANDUM TO THE SPEAKER ON THE RATIFICATION OF THE PROTOCOL TO
AMEND THE CONVENTION ON OFFENCE5 AND CERTAIN OTHER ACTS

CoMMTTTED ON BOARD ATRCRAFT (MONTREAL PROTOCOL, 2014)

(Submitted by the Attorney General)

1.0 PURPOSE

The purpose of this Memorandum is to seek the approval of the National Assembly to
ratify the Protocol to Amend the Convention on Offences and Certain Other Acts
Committed Oniboard Aircraft (Montreal Protocol, 2014).

i2.O BACKCROUND

Kenya is a Cohtracting State to the lnternational Civil Aviation Organization (ICAO)
having formally given notice of its adherence to the Convention on lnternational Civil
Aviation on lVfay 1, 1964. As a Contracting State of ICAO, Kenya has ratified 30
instruments corirprising of 11 Conventions and 19 Protocols relating to civil aviation since

it joined the Oqganization.

Kenya ratified the Convention on Offences and Certain Other Acts Committed on Board
Aircraft ffokycl Convention, 1963), on 22"d June, 1970. The Tokyo Convention, 1963
applies in respect of offences against penal law and acts which, whether or not are
offences, may j0opardize the safety of aircraft.

Ensuring the safe, secure and efficient operation of commercial flights is the shared goal
of governments, airlines and the wider aviation industry. However, incidents of unruly
passengers on board aircraft threaten the safety and security of the flight and have
become a significant issue faced by airlines and cabin crew. ln addition, the behavior of

1



unruly passengers also adversely affeas the travel experience of other passengers, causes

operational disiuption and leads to significant costs for airlines

A significant number of unruly passengers rarely face prosecution or other legal
sanctions. This is because of jurisdictional and other gaps in the Tokyo Convention,
1963. Due to the increase in unruly passenger incidents. the lnternational Air Transport
Association (IATA) made a formal request to ICAO in 2OO9 to review and enhance the
Tokyo Convention, .l963 to allow law enforcement authorities adequate means to
pursue offenders. The review process culminated in a Diplomatic Conference held from
26th March to 4'h April2Ol4 in Montreal, Canada. The Conference adopted the Protocol
and was attended by 88 Member States including Kenya. The Montreal Protocol,2014
was opened for signature and ratification on 4th April, 2014.

3.O THE OBJECT AND SUBJECT MATTER OF THE PROTOCOL

The Tokyo Convention, 1963 limits jurisdiction over offences and other acts committed
on board aircraft to the State of registration of the aircraft in question. This causes a

jurisdictional gap when the aircraft commander delivers or disembarks an unruly
passenger to competent authorities in another State other than the State of registration.
Such State of Ianding would often determine that they did not have jurisdiction, as the
aircraft is regist€red in another State. Likewise, authorities in the State of registration may
have little connection with an incident taking place on board an aircraft operated in
another State. As a result, unruly passengers get released to continue their journey
without facingipunishment for their misconduct. which may jeopardize safety of the
aircraft or pers6ns therein.

The main object of the Montreal Protocol, 2014 is to empower States to deal with
unruly passengers, while preserving prosecutorial discretion.

The Montreal Qrotocol,2Ol4 will enhance civil aviation safety and security by:

a) Extendiqg jurisdiction to the State of Ianding and State of Operator;

b) Clarifyin'g certain behaviors which should be considered, at a minimum, as an
offense ;and encourages States to take appropriate criminal or other legal
proceedtngs. These include physical assault or a threat to commit such assault
against a crew member and refusal to follow a lawful instruction given by or on
behalf of the aircraft commander (for safety purposes):

c) Recognizing that airlines have a right to and may seek compensation from unruly
passengers for costs incurred as a result of their unruly behavior where this
involves,diversions to disembark an unruly passenger: and

2
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d) Recognizing that States may establish an in-flight security officer programme on a
bilateral or multilateral basis.

The Montreal Protocol,2014 was opened for signature on 4th April, 2014 and will enter
into force on the 1n day of the second month following the deposit of the 22'd
instrument of ratification, acceptance, approval or accession with the Depositary. The
ratification of the Protocol would ensure that Kenya meets her obligations under ICAO.

4.O CONSTITUTIONAL IMPLICATION OF THE PROTOCOL

4.1 The Protocol does not propose any amendments to the Constitution of Kenya 2O1O.

4.2 .The Protocol is consistent with the Constitution and promote constitutional values
and objectives. lt specifically recognizes the principles for the respect of sovereignty,
equality, territorial integrity, political independence, good neighborliness,
interdependence, non-aggression and non -interference in the internal affairs of each

contracting state.

4.3 The lmpact of the Protocol on National lnterest inter alia to enhance safety and
security in civil aviation, promote passenger and freight air transportation, increase trade
and tourism and facilitate regional and global integration.

5.O OBLIGATIONS IMPOSED ON KENYA BY THE PROTOCOL

The Protocol requires the amendment of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kerlya to align it with the provisions of the Protocol.

6.O FINANCIAL IMPLICATIONS

5ince the implementation of this Protocol will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial implications.

7.O MINISTERIALRESPONSIBILITY

7.1. The Cabinet during its fifth meeting held on 8th June,2016 approved the
ratification of the Protocol.
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7.2 The I responsibility on implementation of the Treaty will be on the
Cabinet ry of the Ministry of Transport, lnfrastructure, Housing and
Urbanization

8.O I ONS ON MAfiERS REI.ATING TO COUNTIES

As per the
international

Constitution of Kenya 2010 ,the areas of civil aviation and
ons covered by the Convention and Protocol fall under the functions

of the Nat Government. The National Government shall whenever necestary
coordinate w the County Governments.

9.O REC DATIONS TO THE NATIONAL ASSEMBLY

The Nation Assembly is requested to:

a) Consid the contents of this Memorandum, and

rize the ratification of the Protocol.b) To aut

SIGNED

GITHU EGH, SC

ERALA EY

DATE
s

Z I
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