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THE COUNCIL OF GOVERNORS, a non - partisan organization established in

accordance with the provision of Section t9 of the Intergovernmental Relations

Act, of P.O. Box Number 4o4o1-oo1oo, Nairobi (herebfter referred to as "the
Council", which expression shall where the context admits so include its successors

and assigns) on the other part;

ln recognition of the fact that the Constitution sets out the functions of County

Governments under Part ll of the Fourth Schedule to include county public works,

county roads, street lighting, traffic, parking, public road transport, ferries and

harbors.

ln further recognition of the need to align the Roads Bill zorT and its

implementation to the Constitution to ensure consultation and cooperation in the
sector and for effective implementation in the counties; and

Aware of the need for coordinated action between the national and county
governments to ensure that these legislations properly respond to the key issues

facing the sector, and further reflects the spirit and purpose of the devolution

Process.

The Council of Covernors therefore proposes the following amendments to the

Roads Bill zotT:

The Kenya National Urban Roads
Authority and the Kenya
National Secondary Roads
Authority as currently
constituted in the Bill perform
functions of the Countl,
Governments leading to
duplication of functions by
various organs of the national
and county governments.

Additionally, these proposed
Authorities perform the same
functions as the present Kenya
Urban Roads Authority (KURA)
and Kenya Rural Roads
Authority (KeRRA), which the
High Court, in the case of Council
of County Governments v AG & 4
others (Petition 472 of zor4)
declared that they be dissolved

Long title of
the Bill

An ACT of Parliament to
provide for the classification,
management, construct[on
and maintenance of public
roadsl to establish the Kenya
National Highways Authority,
Kenya National Urban Roads
Authority and Kenya National
Secondary Roads Authority;
and to provide for their
functions and powers; and for
connected purposes

Exclude the establishment
of the Kenya National
Urban Roads Authority and
the Kenya National
Secondary Roads Authority
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Constitution rendered the roles
that they were playing prior to
the promulgation of the
Constitution redundant.

Clause z rrAuthority'r means the Kenya
National Highways Authority,
the Kenya National Urban
Roads Authority or the Kenya
National Secondary Roads

Authority established under
sections 12, 15 and 18,

respectively;

Amend'Authority' to mean
the Kenya National
Highways Authority as

established under section
1).

The proposed Kenya National
Urban Roads Authority and the
Kenya National Secondary
Roads Authority arrogate on the
functions of the County
Covernment hence undermining
the spirit of devolution as is

envisaged in Article t89 of the
Constitution.

Clause 7 (t)
Composition
of the Board

The Board shall consist of a

representative from each of
the following bodies -(a) the State Department
responsible for public roads;
(b) the State Department
responsible for matters
relating to devolution;
(c) the I nter-governmental
Relations Technical
Committeel
(d) the Kenya National
Highways Authority;
(e) the Kenya National Urban
Roads Authority;
(f) the Kenya National
Secondary Roads Authority;
(g) the Kenya Roads Board;
(h) the lnstitution of
Engineers of Kenya;
(i) the National Agency
responsible for testing and

research on roads; and
(j) the National Transport and

Safety Authority.

1. lnclude a County
representative
nominated by the
Council of Covernors.

z. Exclude
representatives f rom
Kenya National Urban
Roads Authority and
Kenya National
Secondary Roads
Authority from the
membership of the
Board

County Governments are
directly responsible for the
construction and maintenance
of County Roads and as such,
should have a representative in
the Board.

Clause 9(t)
Roads
Standards

The Cabinet Secretary shall bY

regulations prescribe

standards for testing, design,
construction and

maintenance of national trunk
roads by the roads authorities
and county roads by countY
Covernments.

The Cabinet Secretary, in
consultation with County
Covernments, shall by
regulations prescribe
standards for testing,
design, construction and
maintenance of national
trunk roads by the roads

ln the spirit of consultation and

cooperation under Article 6(z)
of the Constitution, this will
ensure that the standards
prescribed are

implemented/implementable by

the county governments
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a uthorities and
roads by
Covernments.

county
county

Clause to (z)
Classif icatio
n of national
trunk and
county
roads

Where a new road is

established, the responsible
Authority or county
government shall submit to
the Cabinet Secretary a

request for classification of
the road, and the Cabinet
Secretary shall assign the road
in accordance with the
classification that accurately
reflects the function served...

Where a new road is

established, the Authority
or county government
shall give a proposal on the
classification and
assignment of roads and
submit to the Cabinet
Secretary for National
lnventory and mapping

Clause ro(3)
Classificatio
n of national
trunk and
county
roads

The Cabinet Secretary may,
from time to time, review the
classification and assignment
of public roads under
subsection (z).,. ..

The Cabinet Secretary
may, from time to time,
and in consultation with
county governments,
review the classification
and assignment of public
roads under subsection
(z)... ..

The roads function is a function
of both levels of government
therefore in the spirit of Article
6(z) of the Constitution, the
Cabinet Secretary should
consult with the County
Governments when reviewing
the classification of roads.

Clause r6-t7 These sections provide for the
establishment of the Kenya
National Urban Roads
Authority

Delete these sections

Clause t9 -zt This section prov[des for the
establishment of the Kenya
National Secondary Roads
Authority which is responsible
for the management,
development, rehabilitation
and maintenance of
secondary national trunk
roads

Delete these sections The Authority is unconstitutional
as it seeks to have control over
county roads. The Constitution
only provides for National trunk
roads and County roads,

Alternatively, the Authority
should be absorbed and form
part of County Covernments in
order to increase County
capacity.

The role of the Cabinet Secretary
to classify roads as proposed in
this clause will ensure uniformity
of road classifications in the
Country. However, this role
should be done respecting the
Constitutionally assigned
functions of both levels of
government.

The Authority is unconstitutional
as it seeks to have control over
county roads. The Constitution
only provides for National trunk
roads and County roads. This
Authority will also lead to the
duplication of roles with those
of County Covernments.

Alternatively, the Authority
should be absorbed and form

rt of Coun Governments.
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CIause 4t
Acquisition
of land.
No.6 of zotz.

Where an Authority requires
any land for its purposes, the
Cabinet Secretary shall submit
a request for the acquisition
to the National Land

Commission, and the
provisions of Part Vlll of the
Land Act, zotz shall apply,
provided that an Authority
may in consultation with the
National Land Commission
pay directly any
compensation due to any

person whose land or
property is acquired under the
Land Act, 2olzfor purposes of
the Authority.

lnclude provision for the
approval of the county
government in the event
the land being acquired is

under the county
government

Under Article 6z(z) and Article
63 of the Constitution, county
governments are in charge of
public land held in trust for the
people resident in the county
and they are also in charge of
unregistered community land in
the counties. For this reason, if
any of the land being acquired is

under the administration of the
county government, it is

prudent to ensure that they
consult with the county
government before the
acquisition of such land.

Clause 44
Power to
enter, and
to alter
position of
pipes, etc.

Subject to the provisions of
this section, an Authority, or
any of its authorized
employees may, for the
purposes of the Authority,
enter on any [and and alter
the position of any electric,
telephone, telegraphic, fibre
optic or other wire of any
nature, or the position of anY

drain or sewer.

The alteration of electric,
telephone poles, drainage
and sewer should be in
consultation and with
approval of the relevant
County 6overnment

The function of county public
works, county planning, gas and
energy reticulation are functions
of the county governments
therefore if the Authority wants
to alter such infrastructure,
there is need to consult the
relevant county governments.

Clause 47
Power to
take water.
No.8 of
2002.

An Authority may, for its
purposes, take anY water
from any natural watercourse
subiect to the Water Act,
2002.

An Authority maY, for its
purposes, and in

consultation with the
relevant countY
government, take any
water from any natural
watercourse subiect to the
Water Act, 2o16.

Under the Fourth Schedule of
the Constitution, CountY
governments are in charge of
implementing policies that
conserve natural resources and

the environment parLicularly on
soil conservation. For this
reason, an Authority should first
consult with the relevant county
government.

The current Water Act is zot6
and not 2ooz

CIause 55(z)
National toll
bridges.

The establishment of a ferrY
boat service under subsection
(r) shall require the approval
of the Cabinet SecretarY and

the terms and conditions

The establishment of a

ferry boat service under
subsection (t) shall require
the approval of the
relevant countY

Under the Fourth Schedule of
the Constitution, the function of
county transport includes ferries
and harbours. For this reason,

the establishment of a f errY boat
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governing its operation,
including the charges for use
of the ferry, shall be provided
by Regulations made by the
Cabinet Secretary.

government and the terms
and conditions governing
its operation, including the
charges for use of the ferry,
shall be provided by
Regulations . made by the
Cabinet Secretary and the
relevant county
government

service, its operations and
charges should be done by the
relevant county government

Clause 56(r)
Road user
charges

The Cabinet Secretary
responsible for finance may,
in consultation with the
Cabinet Secretary, make
Regulations in accordance
with this section authorizing
the imposition and collection
of road user charges by the
Authority in respect of roads,
including national and county
roads.

The Cabinet Secretary
responsible for finance
may, in consultation with
the Cabinet Secretary and
County Governments,
make Regulations in
accordance with this
section authorizing the
imposition and collection
of road user charges by
the Authority in respect of
roads, including national
and county roads.

Clause 67

Fees and
charges

The Authority may, subject to
the approval of the Cabinet
Secretary, impose any levy,
charges or fees for any of its
services under their
iurisdiction or for the use of
road reserves.

Delete the phrase "... or
for the use of road
reseryes,., "

ln the spirit of consultation and
cooperation under Article 5(z)
of the Constitution, this will
ensure that the road user
charges prescribed are
implemented/implementable by
the county governments in
respect to county roads,

According to the Final Report on
the Transfer of Functions by the
Transition Authority, reserves
for County roads and access to
roadside developments are
functions of the county
governments and the Authority
should not impose any fees on
them without the approval of
the county government.

Additionally, in the
Constitutiondl Petition No. 3oo
Of zot 4: Real Deals Ltd Vs Kenya
N ati on al Highw ay s Auth or ity
the Real Deals Ltd challenged
the move by KeNHA to exercise
control over advertising on bill
boards within the road reserves
in Kenya, The court in this case
as well as in Council of County
Governments vAG & 4 others
(eetition 472 of zor4), held that
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County governments are in
charge of outdoor advertising.

Clause 75
lmpact of
certain
county
government
decisions on
national
trunk roads

(r) A county government shall
obtain the
relevant/respe ctive
Authority's written approval
if-
(a) it intends to carry out
road works on a county road
or make changes to the
management of a county
road where
(b)the works or changes
would-
(i) require the carrying out of
road works on a national
trunk road; or
(ii) otherwise have a

significant adverse impact on

a national trunk roadl or
(iii) have a significant imPact
on the planning of a national
trunk road or a future
national trunk road.

(r) A county government
may consult the
relevant/respective
Authorityrs if -(a) it intends to carry out
road works on a county
road or mak6 changes to
the management of a
county road where
(b)the works or changes
would-
(i) require the carrying out
of road works on a

national trunk road; or
(ii) otherwise have a

significant adverse impact
on a national trunk road;
or
(iii) have a significant
impact on the planning of
a national trunk road or a
future national trunk road.

This consultation will ensure
that the activities of both levels

of government are in tandem
and that alterations by the
county governments to countY
roads does not adversely affect
the plarrs of national trunk roads'

ClauseTT
Cabinet
Secretaryrs
power of
direction

The Cabinet Secretary shall

oversee the performance of
the activities of each

Authority, under this Act and

may, in writing, give

directions on matters of
policy not inconsistent with
the provisions of this Act'

The Cabinet SecretarY shall

in consultation with
County Covernments
oversee the performance
of the activities of the
Authority, under this Act
and may, in writing, give

directions on matters of
policy not inconsistent
with the provisions of this
Act.

The powers of the Cabinet
Secretary should onlY be limited
to the Kenya National HighwaYs

Authority. Other roles
performed by the countY

governments should be

considered in

intergovernm ental foru ms.

Clause 98 (t)
Regulations

The Cabinet SecretarY maY, in

consultation with the
respective AuthoritY make
Regulations for the better
carrying out of the Provisions
of this Act.

The Cabinet SecretarY

may, in consultation with
County Covernments and

the AuthoritY, make
Regulations for the better
carryjng out of the

isions of this Act

This wilt ensure that the
prescribed Regulations are

implemented effectivelY at the
national and countY level

Clause 99
Review and
revocation

The Cabinet Secretary shall
review and revoke all legal

notices establishi the

The Cabinet SecretarY
shall, in consultation with
Cou Covernme

These authorities and assets are

under the ambit of both the
national and co
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of certain
lega! notices

former authorities, and
departments whose
functions, by virtue of this
Act, falls under the purview
of the powers and functions
of.an Authority, in order to
enable the transfer of the
functions, assets, and
liabilities of the former
authorities to respective
Authority, as contemplated
under this Act.

review and revoke all legal
notices establishing the
former authorities, and
departments whose
functions, by virtue of this
Act, falls under the ,

purview of the powers and
functions of an Authority,
in order to enable the
transfer of the functions,
assets, and liabilities of the
former authorities to
respective Authority, as
contemplated under this
Act

First
Schedule
Classificatio
n of public
roads

This Schedule provides that
the National 6overnment is in
charge of Class S, A, B, C, H

and J as National trunk roads
while county roads include
Class E, F, G, K, L, M, N and P.

Amend to provide that the
National Government
retain Class S, A, B, C and J

as National trunk roads
while county governments
be in charge of Class D, E, F,

C, K, L, M, N and P.

This would then
necessitate the elimination
of the proposed national
secondary classification of
roads, which include class
D roads.

CoC adopts the classification of
National and County roads as
provided for under the
Constitution. Secondary
National Trunk roads are not
provided for in the Constitution.
Moreover, the Transition
Authority transferred Class D, E

and other unclassified roads to
Counties vide Legal Notice No z4
dated zznd January zot6.

Third
Schedule
(s. ro4)
s. e(z)(d)

Determine the allocation of
the Fund to ensure that not
more than-
(t)Thirty five (35%) per
centum is allocated to the
Kenya National Highways
Authority in such proportions
as the Board may determine
with the approval of the
Cabinet Secretary in respect
of primary national trunk
roads Classes S,A and B;
(z)Thirty (3o%) per centum is

allocated to the Kenya
National Secondary Roads
Authority in respect of
secondary national trunk
roads and the said er

Determine the allocation
of the Fund to ensure that
not more than-
(t)Thirty five (35%) per
centum is allocated to the
Kenya National Highways
Authority in such
proportions as the Board
may determine with the
approval ofthe Cabinet
Secretary in respect of
primary national trunk
roads Classes S,A and B;
(z) rifty Seven (55%) per
centum is allocated to
County Governments
equitably in respect of
Co

government therefore the
review or revocation of their
establishing legal notices should
be conducted through
intergovernmental forums and
in consultation with county
governments.

The Council proposes that with
the abolishment of the
proposed Kenya National
Secondary Roads Authority and
the Kenya National Urban Roads
Authority and therefore, the
resources allocated to these
Authorities be transferred to
County Covernments. This
would bring County RMLF share
allocation to a total of 55% and
would be in compliance with the
Constitutional principle of
resources follow functions.
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centum shallbe equally
distributed to the
Constituencies;

$)Ten (ro%) per centum is

allocated to the National
Urban Roads Authority
(4)Fifteen (t5Z)per centum is

allocated to the county
governments equally in
respect of county roadsl
(S)One (t%) per centum is

allocated to the Kenya
Wildlife Services in respect of
roads in national parks and
reServes;
(6) Six (6%) per centum is

allocated annually by the
Board with the approval of
the Cabinet Secretary to
priority projects derived from
the road investment
programmes including
support road standards,
technical assistance;
(7) One (tZ) per centum to be

allocated to the National
Transport and Safety
Authority to support road
safety programmesl and
(8) Two (z%) per centum to
the Kenya Roads Board in
respect of the recurrent
expenditure of the Board.

(;)One (t%) per centum is

allocated to the Kenya
Wildlife Services in respect
of roads in national parks
and reserves;
(+) Six (6%) per centum is
allocated annually by the
Board with the approval of
the Cabinet Secretary to
priority projects deiived
from the road investment
programmes including
support road standards,
technical assistance;
(5) One (t%) per centum to
be allocated to the
National Transport and
Safety Authority to
support road safety
programmes; and
(5) Two (z%) per centum to
the Kenya Roads Board in
respect of the recurrent
expenditure of the Board.

A. Recommendations

The Bill's obiects and purposes exhibit a level of micro-management on the part of

the National Government. The distinctness of counties has been emphasized in

Article G (z) of the Constitution, and therefore this Bill should be revised and

amended to conform to the provisions of the Constitution on devolution and

particularly as far as the constitution provides for the Roads function.
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