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Hon. Speaker,

On the Wednesday' March 19th,2014 the Member for Nakuru Town East Constituency,
the Hon. David Gikaria, MP, requested for a statement from the Chairperson of the
Committee on Transport, Public Works and Housing regarding the construction of the
Nairobi-Nakuru Highway by-pass from the Stem Hotel to the Njoro turn off. ln
particular the member tasked the Committee to inquire into and report on the
following:-

1. The length and Route map of the By-pass;
2. Details of designs of the road, the scope of works and the total cost of the project;
3. Whether tender in respect to the project has been awarded and if so, what will be

the commencement and completion date of the project; and
4. Number of people who will be displaced by the project and plans of

compensating them.

Hon. Speaker, the Committee summoned the Cabinet Secretary for Transport and
lnfrastructure on the Thursday,2Tth March, 2014to appear before it and answer to the
Member's request. The Committee also invited the Hon. David 6ikaria, Mp, for the
meeting.

Hon. Speaker, I wish to report to the House as foilows

That:-

i) Regarding the length and route map of the by-pass. The tentative
estimate of the by-pass is 35 kilometers and is yet to be finalized by
the consultant including improving the access roads within the
locality. The design of the bypass was temporarily stopped by a
court stay brought by Naka residents. However, the ruling was
given on 7th February, 2014 with instructions to seek consuliation
with the affects residence. I herby table copy of the summary ofletter to Principal secretary, Ministry of Transport and
inirastructure as weii as the petition/ruiing. Once consuitations are
finalized completion of the design wir[ proceed to its logical
conclusion.



ii) As regard to the scope of the consulting Services and the total cost of
the project:-

Preliminary and detailed Engineering design of the Nakuru
bypass and proposed Roads will include:-
Eveready Turnoff-Cithima-Njoro Junction, Cithima-Kaptembwa
West Shopping Center, Baringo Street Junction to A104 near

Stem Hotel. The total length is approximately 35 kilometers.
(Map attached). The total cost of the design by the consultant is

approximately Kshs. 34, 953,468.00 (Kenya Shillings Thirty
Four Million, Nine Hundred and Fifty Three Thousand, and
Four Hundred and Sixty Eight only).

Since the consultant is yet to finalize with the detailed scope of
works, the Ministry is unable to provide the exact cost for
construction works. However, the Ministry will be ready to
provide the total cost once the design is finalized.

iii) On Whether tender in respect to the project has been awarded and if so,

what will be the commencement and completion date of the project, it
was reported by the Principal Secretary that the tender for construction
of the works has not been awarded since the designs is yet to be

completed.
iv) On the number of people who will be displaced by the project and plans

of compensating them, it was reported that the number of people who
will be displaced has not been established since the final design which
will include Project Affected Persons for land and property
compensation) is yet to be finalized.

Hon. Speaker, I beg to lay this Statement

Thank you

Chai

The Hon. (Eng.) Mahamud Maalim, M.P.

and H
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MIMSTRY OF TRAI.ISPORT AND INFR.ASTRUCTURE

MIMSTERTAL STATEMENT

The Member of Parttament for Nakuru East constituency, Hon. Davrd Gikana,

MP, rose on the floor of the House and reqaested for the statement from the

Chairperson of the Departmental Commiftee on Transport, Publtc Works and

Housing regardrng the Construction of the Nairobi- Nakuru Highway By- Pass

from the stem to the Njoro Turn off as follows:-

OUESTIONS:-

(i): The Length and Route map of the By-pass?

(ii): Details of designs of the road, the scope of works andthe cost of the

project?

(iii): Whether tender hasbeen awarded and tf so, what will be the

commencement and completion date of the project.?

(iv): Number of people who will be dtsplacedby the project and plans

of compensating them?
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b) Costs of the Project

The total costs of the design by the consultant rs approximately

IGhs.34,953r468.OO (Kenya Shillings Thirty Four Million, Nine Htmdred, and

fifty Thrce Thousand, Four Hundred and Sixty Eight Only).

Since the consultant is yet to finahze with the detatled scope of works,

we are unable to provide the exact cost for construction works.

However, this will be avatlable once the design is finalized.

(iii) The tender for construction of the works has not been awarded. since

the design is yet to be completed.

(1v) The number of people who wilt be displacedhas not been established

since the ftnal design which will include Project Affected Persons (for

Land andproperty compensation) is yet tobe ftnalized.

Eng. J K. Mosonik, EBS
Principal Secretary
INFRASTRUCTURE
Encls
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A4inis hy of Tran.sport ancl Inrra sh'uchrre.''1,*.
P O Box l3O26O-LlO lLrO tui'

N;\lROBi

Dzite: 27't Febrlrary, :2014

Dear

RE: NAKURU I-ICCC PT NO. 29 O}' 2072
JOSEPH NDERITU & 23O ORS YS IION AG & ORS
CONSULTANCY SERWCES IOR TTIE NAKLIRU BYPASS PROTECT

;:1i.1r." +..

These conrYirunication concerrls a r:uling ol tl're Hilqh Ccrurt at Nakunr clelivered
or', 7th Februaryr 2OT4by the Hon. L,h. Justice i\'Lathcw Ernukuie, relating to l.i

challenge to the governnlent)s intention to i.rnplement the proposed NaknrLr
Bypass Road Project. [Copy encioscdl.

The corlduct coinplatned of was that of M/S CAS Consultants Ltcl rvho liad been
prooured to rrnderta.ke Consnltancy Works in lhe nature of ei leasibilify Sfirdy,
Environmental ancl Social Impact r\ssessment, Preliminary ancl Detailecl
En.gineering Design for the Proposed NalcLrru Bypass Road's Project,

Acting on a seemingly nristaken llotion that the assignnrent rvas merely a fact
t'inding rnission r,vhose ramiftcatiolls \,vere of no irnmediaie conseqllence on anlr
otlrer party other fhan the ernployer, the Consultant commenced the survey
colflponent thereof devoid of any notice to th.c general public, and when he
encountered resistance t'rom the Local. poltulace, called in aid the deployment and
presence of armed Admilistration Police. This development occasioned rnass
lrysteria and pa:4rc amongst the local coinmunity rvho in turn sougirt the
protection of none other than their then area MP, the Hon. Lee Kinynrfui, oniy to
firrd no respite from l-rirn either as he was also at the time the Assistant iVlinister
t^.- D^^J^



'l'lte corrtplilitta'nls l.hett rnovecl the cot.rrt rLs a resuLlt a.ncl il[te. a trilll sparrni.g trv.rycars finally got reprieve lvhen the courl rutea in their farror,r'finding thecottsultant's actions [o ha1's viola.tecl their rigirts tttlet.-alia to ii.rlbr.rnation;secririty of property;lair acinrinistrative action; .l#" pro".ssl a1d privacy.

\v| favg tlioror"r.ghly peruseci the r"uiing arrcl isstrecl appropriate ilstructiols thatplrt in plnce rrnechanisnts- ar.nc1 procecluie to avert recu:rrence of t[re co,s,lta^t)sirnpugued conduct' we plan-toiurnpstart the consuitrincy once againwiil a viewto seeing the sarue off to its logicat lconclusion so as to cieterminJ tA" r,i;lbiliry orotlrerwise of the proposecl project. We etre minded, of the court,s directive on fheI2o days rvindorv for colsriltatiorrs r.vith the_persolls to i:e affected, by theundertaking prior fo reinstatenrent of the .onsrrltarrc y and. purpose io be glideclirccordingly.

Regrirds, ,lgt d t{f

Eng. Joseph N. Nkaclayo MBS
DIRECTOR GENERAI

M (iA)
CLO

?..1 lrl,Y
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RULING

By ain Amencled Petition clated 13'r' Augn.st zol2, ancl filed on 14,,,

Arrgust 20'12,, rhe Petitioners soughr tlre lclllclwing orders -

Conservatory orders restraining tLte Re.spondenrs by
themselves, tlteir agents, consultanfs, servetl"ts, ernployees
or any other person(s) acfing on their irtstr.ucfion.s
clncvor directiott front erectirtg beacons, sutveying,
demolishing hou.ses, entu'ing, rentctining, vt.sitirrg,
constructing by-;ra.ss ot" any other nTenner whatsoever
dealing v,ith any lancl [n Na/cru'tt Municipalit.v Block 25.

A Declaration that tlrc creatiort and/or re-routing or any
ett.empt to re-rottt.e the Nckur"u by-pcrss from ir.s origrna/
de.sign to pcr^s through Nokuru Municipality Blocl< 23 is
,n1qwfail, wtfair ancl w{u.sr decision,

A Declaratton that the purported crea.tiort and/or re-
routing of Nqkuru Southern By-pass to pas.s throtrglt
Na/curir Munictpality Bloclc 23 and/or surveying going orr
in Ncr/curu Municipaltty Block 23 violates Articles 64 and
67 of the Con.srtrurion.

A Declaration that failure by tlrc Respondents to disclose to
the Petitioners their vision ot7 creation and,/or re-routittg
the Nakuru Soutlrcrn B.y-pcrs.s i.s a violatictn o.f the
Pctitioner's righ t.s to information, notice arul
partictpatiort,

A Declaration thctt the erection oJ the beacons in or arouncl
the Petttioners land and use of Administrafion Police in the
process antourtt to torture, degrading and fithuntant
treatntent,

(
s,
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rai3,

6 A pcrpetual injurtotiorr t'o restrain the Respondents either by
thentselves, their ag'ents, consultants, employees or arty
other person(s) acti:ng on rheir behatf from erecting
beacons, demott;ltirrg hotues entering remqining, erectirtg
and/or re- routing the southern By-pass tltrough Nqicurur
Municipa.lity Block 23 also known as. Na/<cr Estate
and,/or ht any way deoling with any lctnd within Nakurur
Muntcipality Bloclc 23.

7. General clarnages

B, Co.sts

2. Together with rhe Perition, the Peririoners also filed a Charrrltcr

Srrrttntort.s of everr date therewirli in which the1, s<tugl"rt conservatory orders in

lcnns cll' prayet' 1 ol'the Petition. The Charuber Sumntons was the sr-rb"ject o[ rny

ItLrling cleliverecl on 29'r'June 2012, and in which I granted conservarory orclers

pcnclirrg the hearing ancl determinatiorr of the Perition.

3, TI-IE RESPONDENTS

Thc ltesponclents herein are the Artorney General who is sued as rl're

principatl Iegal :rciviser ol' rhe Gorrernment in terms of Articlc 156 ol' the

(.lcrrrstitutiort of Kcnya 2010, arrd Secrion 12 of the (iover-nntent Proceec.lings Acr,

I Cap 4.0, Laws of Keniza.l, its First Respondent. 'l'he Seconcl and Third

Iiespr-inclents are respecrively the Carbirret Sccrer;rry and Principal Sccreran'

It'rrrnteIlV lrtrninln recrrpntirrp'lrr .:-'!(: lhr. lr-4ini.:rpr' 'r'..{ T)nrrn1rrlrr]-r (',.,'--.,':-''\
..-.-.,.1 l'-Jii'-'!-i.iiLiJ' ciJ iijL rvrrrr!L)(Lr ciiiLi i'L.iriici tlUilt ,)CLltrLcll-y,/

3



w
responsible for nlamers relating'to rr:acls. The For.rrth Respondent is the Kenyar

LJrl:an Roirds Ar-rrirority, the gover-nmenr etgency responsible for thc platrning,

cicsign ancl construction of urban roads,

4. In an Affidavit cntit.lecl AFFIDAVIT IN SUPPORT OF RE'QUEST FOR

ullGENT DISPOSITION, sworn on 1.5'r' November, 2012, the Fourth Resfiorlclent

rurged the court to allocate time arrcl expeditiously disp<lse of rhe Pelition' or ilt

rfig alternative, rhe stay orclers, bc varied to erllow rhe cousultanl proceecl witlr

rhc ireasiltility study on [he r-rnclerstalr<1ing rhar no clernolitions or f<lrced evictions

slrall be u.dertal<en as per the fear expressed i. the petitior-r, pe^cli.g rhe heari.g,

a rtcl c1e' tc rttli na tir-rn tlie reol'.

5. irr rhe event, ttte conservatory orders were cxtended by orders of crlltrt

macle on 25'1'April 2013 pending this Ruling'

6. 'l'he PETITIONERS' DOCUMENT'S

T'he Peririoners wele representcci by Messers 1,. M. Kerrilnja arlcl B' Kipkoech

w[ile tlie [tesponc]ents were rePreselltecl by Mr: E' N' Njugr-rua Senior Principal

Lirigarion counsel. The petirioners' Crlunsei reliecl Llpon rlre following clocr-rtuents

1, the Arnertcled Petitiort aforesaid'

2, the Stryporting Affid'avits PauI M, Gacltoka', sluorn on 28,1,

June 2012, i"a"inu strpplementctly flffidavtt o_f the sctid

,t+
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tu/
Paul M. Gachoiia. (the 3"t Petitioner) swot'n on 73't' August
2013

tlrc Petittoners' Aclvocates Submissiotr.s d.uted 2"'t Mcty 2013
and filed on 3"t May 2013.

7. THE RESPONDENTS' DOCUMENTS

'fhe'se wcre -

Ttrc Replying Affidavit o.f Eng, Dctriel Githirta Muchiri, the

Regionol Manager, So4t/r Rift Rc,gion o.f tfte 4't' Responclent

sworn and fi.led on 25't',luly 201 2.

The Affidavit of Peter Ogantba Bo.sire (in support o.f u
reqllest for urgent Disposition of the Petttiort), srryorn on

79't' Noventber 2A12 anctfited on 73't' Deccntber 2012.

3. the Attonrcy-General'.s .subntis.sions dated 4'h Noventber,

2013, andfiled on 7'' November 2013.

B. tr,r,ill in the surbsequellt parirgraphs ol this Rtrlirtg cotrsicler thc case of

rlrs petirigrrers alrcl the Responclents respectively, alrtng with rheil. subrnirsin,',,

irrrcl rlre aurh<-rrities circcl to nle, and thereiifter clrar,v my findings belbrr: nr;rl<in5i

nry final cottclr-rsions atnci sttbsecluenI orders.

.|I-IE FACTS.

9.'I'ire l.acts as narrated per rhe respective Affidai,its of tlie Petirioners itttcl

tlic Rcsponclents are nol in disllutc.

.t
J
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'ry
10. The Petitioners are all registered owners clf parcels of lancl measuring

about 0.25 of acre, all within a p.rrcel ol'lernd known ar.s Narlturu N{unicipalirv

Bloc[< 2l]' and known as NAKA EsTArE. I-'listorically rhe land wars l<nown ancl was

owrtecl by Baharini Limited and comprised approximarely 244 acres. It was sold

bv Baharini Limited to Nakuru Farm Limitecl which proceeclccl ro sub-divicle ir

inro clttarter (0.25) acre plots and sold those piots tcl rire Petitiolers amo.g

others. 'Ihe Petitjoners have built and have attachecl ro their Supporting

Affidavirs llictures of perlatial h<>ntes they each have erectecl on those plors rl

lattcl, ancl 'uvere alarmcd when they saw agcnts of the Resporrclenrs practicall,\,

invadc rheir honres in the conipany of armed Aclrninistr;i[ion Police Officers ancl

startcd to erect bertcons across their plots, witlrorrr as much as notice or o[her

col..ll'tesy extetrcled to them. The Petitiorrers lherefore came arncl obtainerj

Ienlporal'y urrtbrella of court by way of conservatory orders as srarecl above, to

rcstrain the Respondents agents from invading rheir homes pending rlrc

deternrination of their Petirion. The petitioners say rhat tl-re actions of rhcr

Ilesponclettts eind their agents are in violarion of their righrs ro infornrarion as

SUarilnteecl by Article ll5 of the Constitr-rtion, to security of rtreir properry (as

HLlijranteecl by Articles 40 and 64) of rhe said Constitution, ro fatir admir-risrritrivrl

(i
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action (as guaranteecl by Article #7), and clue i)rocess els gLlalranteecl by Articles

40(3) ancl 67 of the Constitr-ltion

I l. T'he Petitioners say rhat as long ago a.s [he 1970s tliat is, rT]orc than foLrr

clecacles ilgo, a Strategic Srnrcture Plan hard t-reen rnutcd for Nal<urr'u Tolt,n. 'l'hat

plan was the subject of further str-rcly sponsorecl by the Government of I(enya

UNCAS (IIABITAT) ar-rcl the Belgian Development Agency. The Ileporr callecl

Nalruru Strategic Structure Plan July 7999 (SSP) following that study lvas

ratifiecl by the then Direcror of Phy5is31 Planning on 23n/2A00 and wa-\

srrbsc,quenrly approved by rhe Minister for Lands and Settlement on 4/4/2000

-l2.'ffie 
SSP as ir was referrecl to in Annexturcis Pg 7(lt) clf the: Peritioncrrs'

Supl:lementary Affidavit, proposed -

thal the Nakuru tt'clt:lsport "veins" be bundled along.side rhe

Mombasa Uganda Transqfrtca Higltway. These vttould inclucle the

Railwcty, the A104 ducll cctrriage road, Ogfnga Odingcr Avenue and
a proposed elevuted road (by-pass) above the A104 Jor heavy

carriage transport.

-13. In addiriorr Peritioners alrgLre thar therre was no participation t-ry rhe

lesiclenrs of Nahuru on revirzal of the by-pzrss through Lal<e Nal<uru Natiorral i)ztrl<,

(l,NNp). Besides the Petitioners argue that a by-pass through LNNP rnrortlcl

p;esent sericlrrs environment risls shoulcl a lony carr:ying cletngerous chemicals
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ovcrtLlrn and spill its contents in[o the lake, particularly as the nort]rern area 9f

rhe parl< (LNNP) has ar srrong slope tor,vards rhe lake.

13. 'Ihe Peririoners erlso say rhat as aff'ected residenrs of the areel, thcy wer.e

ncver accorded an opporttrniry to cornment on the project contrary to Article l0

of the Constitution, that rlrey were sirockecl whi:n tl-rey learned fr-om rScir rherr

Mcrnbet'<lf Parliarrient and Assistant Minisrer (l-lon. Lee I(ipya,jui) rlar ii

decision had already becn macle to constrLtc rhe By-pass rhrourgh rheir la,ds ancl

Itomes and rhat rhey woulcl be compcnsatecl. The Petitioners were disappointecl

wlien the Minister postecl in his facebool< -

" Greetings to the people of NAKA, it was great sharing tinte witlt
you this evening and also gettirtg your con"cern over tlie proposcd
by-Pass. "I hope yolt were able to geL my sirrrotion. I ctppreciate
emotiorts are high but i.f solufion is to be founcl, it nrrrst ,o^u fi-ont
crll of u.s. No QmoLLnt of game w,ill solve the problent. God bless',

14. Arising fronr the Respondents action, the Petitioners have conclucled

thar their riglits to fair, lawful and.iust administrative action by Governmenr have

Ileen violated, and any decisiot-t to denrolish their house.s remains unlawful,.ricl

colltri:lr)'t<i Part B of the Land Act 2012, and therefore Llncoi'Istitutional under.

Article 67 c:f rhc Consriruriorr.

15. Ilor those reasons, the Petitioners Lrrge the court to grarrr anci issue rhc

t]
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0rclers firsr above referred to

, T'I.{E R.ESPONDENTS 
t

16.'t'he Responclcnts case is well sct out in rhe Replying Afficlavit of Eng.

I)aniel Githiria Muchiri, the 4'r' Respondent's Regional ManageL s\vorrr apcl filecl

ou 25'l'.luly 2012, ancl reiteratecl by counsel for rhe Respondents.

17. According to ttre said Affidavit,4'l'Responclent was cLrrrenrly, overser:ipg

tlre trnclerral<ing of et leasibiliry Srudy, Environrrienr ancl S<;cial Impacr

A.ssessntent, Preliminary and detailed Errgineering Design tor rhe proposeci

Nalturui Bv-pass,

18. For the pr-rrpose thereof, tlie 4'r'Respondent procurecl rhc services ol'

M/s C,'t\S Consultants l,imited. (tJre consulrants) whose cluries per rhe rcrrri:; of

reiercncc include -

:Fecsibility Stttdy,

: Ro ute ldentification,

;Rcconnoissnnce Survey,

: To p o gr ap hic aI S ut'v ey,

: M atertal Inv estigations,

:h'qffic Fl.ou,, Study and

;Social - Econonic and Enviromtent St.LLdy

all fbr tlte purposes irr ter alict of -

9



I ascertaining Plot Botoularics, ancl esfablishing Trc:erse poinrs ortrl
Tentporary BenchmaflLs,

asses.sfng the techntcal viability of the proposed road corridor,

e.stablis/rlng the mosr suitable route for the proposed road corridor
to accotnntodate traffic to nteet the nationcll stanclards, and

ritinmtely determining and/or reaching a rational dccision as to
whether or not tlrc construction of q roacl in a certoin arel is

possible, practical oncl viqble.

.l9. 
The Respondents throLtgl-r their Counscl Lrrged the cc-rt-trt to find tltat the

corlpulsory acquisition process referred to by the Petitioners cannot prececle tht:

I'easibility stucly ancl that the Government shall initielte the compttlsorv

acclrrisitictn process as stipulated in Part VIII of tlie Land Act 2012, Arricle 40 (3)

irncl Ar.ticle 67 <;f rhe Constiturion upon idenrificatiorr of rhe properties affectecl

by rhe construction of the proposecl roacl. The Rc'spondents conseqLtenfly dr:nv

r5e pcririoners co6tention that rl-rey, rhe Rcspondcnts have violarecl atrv o['tltc

Peritioner-s rights.

OPINION

20. I have consiclered the respective submissi<-rns by rhe Pctitit)ners ancl tlt<:

Arrurncv General on behulf of the l{esltondents, and set out my opini<-ln itt tltc

followinl4 paragraphs of this Ruling. There are rwo critical constitlltiotral issl-tcs

t0



lor.thc crourt ro determine in this Petirion, and these are wfrether-

(a) The Respondent.s violated the Petitionet's'righr.s b property

(b) suclr violatio.n omounted to torture, degt'ading (tncl

inhuman treatment

(c) what ore the conseqLlences of sttch violati.ott

21. InfrastructLlre (in this Petitior-r - the construction of roads, urban ars

well ets trunl< roards coltnecting this country'.s counties, cities, towns as well

as rural villages and homes) to the regional capitals of neighouring trzrclirrg

partners, is zr l<ey planl< for the country's Vision 2030 Developnlent Plarl. I'hc

\4unicipaliry of Nal<urur, within rhe County of Nal<ttru is ltm<-lng the cenrres oi'

rlrirr i,,isiop particLrizrrly as it is reputcd ro bc fastesr growing nretropoiis in Ilast

Africil ald pcrhaps beyond. This growth in troth liuman seltlement anci it-s

rccluircnrcnts of faciliries, such zis scho<.lls, hospitals recreation alncl othtrr

arneniries was 1:ethaps not expected ro be.so rapid by the original planners, atrd

tScir-sr.rccessors ip rhe last forty (40) or so years. The situarion hzrs caught r-rp

it,itlr us, in parricr-rIar with the phenorncnal increatse in motor vehiculat' tritvcl

lr.rh i.tr.il ani.l transit.'['here is therefore Lrrgellt need to open transit veins awzl]/

lroln rlre centrc ol ttre town. This is what rhe R.espondents are trying to d0. 'fllc

l)cririoners arc r'lot intt'insically opposed to tiris dcvelopmcnr' The Peritioners sil\/,

ll



tSey rlrr: Ilespclnclenrs are rrying td clo so in contri'lvention of boLli Petitioners

interests and in violation of their rights under the Constitr-rtion'

22. According to thc SSP the Nal<uru By-pass was initierlly to be constructcd

on rhe bLrffer land between Lake Nalturu National Parlt and NAKA Estate. There

wils h<.rwever resistance ancl ob,jection fronr both the LNNP aLlthorities etncl

cnvironmenralists who also waclecl inro the debate. The LNNP consequelltly

alrerecl its bournclaries and occr,rpiecl the br-rffer land.'Ihe Responclents in their

sealch of the proper rourfe(s) moveci ipto the area, and i1 rhe process itttd

rhr.ou96 their consultants entered into the Petitioners' private residences, carriecl

oLlt SLlrverTS, ancl in SOme hOmes, erectecl beacons On their parcelS of land, under

cscort of armed Administration Police'

23. T'5e peririoners argue rhar there is a rnachirtery and procecltrre for tlre

Ntrri.,al Government to acqr-rire lancl con'rpulsorily r.tnder Part VIIi of the Lancl

Act ,2012, erncl that Arricles 22 ancl 40 0f the constiturion confer Llpon rhc:

Petitioners al continuum of funclamental righfs, and that wherc there is a

proceclure rhen that procedure oLrght to be followed.

24.'l'heRespondenrs acknowleclge the right of ownership of the land by thc

peritioners as gLraranteecl under Article 40 of rhe Constiturion, und rhe prorectirltt
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o[' that right of ownership r-rnc]br Article 40(3) ' The argtlment by the

llesporrclents' CoLlnsel tfiat no right is absolr-rte is not entirely Correc[' and rhese

are tile reasons r,vhy that elrgument is not .so correct.

25. Constitr-rtional rights are Ilot absolure ancl are strb.iect to the

clrralil'iclticln Set oLtt. ttncler Article 24 of the Ccltrstirution which provides-

(1) A rigfit or fimclanaental freeclcsr"n in tlrc Bill of Rig/rr's shall lor
be linited except by low, ancl then only to the extent that tlrc

Ltndtotiotr is reasoiabte ancl justificrble in an open and democratic

society based onhuntan dignity, equctlity andJieedom, toking

irrrooccowtta'llrel.ev1llTtfact'ors,includring_

(o) the ncLtur.e of the rigltt or'_funcTarnental .fi'eedortt;

(b) the importance of ttte purpose of the lbnitation;

(c) the nqture ancl extent of the lintitation;

(d) the need' to ensure tlrut tlrc eryioynteri of rights ond

fu.nclamentalfreedornsllyQl:lyhtclivid.uttldoe.snot
prejud.ice tti rights and funclantental freedonu of

otlrcrs; and

(e) the relation betuveen the limitation an.cl its purpose artcl

wlrcther there ore less restrictive nTesJ"ts to achieve tlrc

purpose,

(2) Tlrc state or 0 persotr seclcin g to ittstify a porticltlctr litnitatiott

shall rienron.str.ctte to the coti'rt, tribrutal t>r other aut.hority thctt

ilrc reqttrentents of rhis Article have been sorrsyted'

26. Article 40 of tlie Constitution gLlal'antees evcry person thc rigl-rt t'tr
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pr'opcl'ry' [r protects a person from lTeing arbitrarily deprivecl of his properry by

rhe stute or il person. Tlris right is not absolurte ancl and is qLralifiecl by sub-arricle

(ll) rhereof which recognizes thzfti a per.sou rnay be deprived of liis larrcl 5y tlre

state only where sucl-r deprivation-

(a) r'esults from an acqtisfrfon of tand ot- q.rt interest in lq.nd or a
converston of an intere.st in lancl, or title to lancl, in occord.qncc
tvith Clnltter l;ive; or

(b) is for a public purpose or in the pu.bltc interest and is ca.rried. out
tn accordance with thi.s Cons dnttion ancl any Act o.f parlianrcnt
that-

(i) recltdres prontpt payment in -full, of iust contpensatio,
to the person; and

(ii) allows any person who /ras an interest in, or rtght over,
that property a right of access to n cotu"t of law.

27.'fhtts r'r'here rhc state is exercising its righr ro acquire prol)erry under

Article 40 (3) it must meet the rhreshcllcl ser out Lrnder Arricle 24 for it ro be

cleemccl cottsritutional ancl rhe onlls lies on the person r,v5o wants ro limit it ro

sll(>tn'' l'eilsoll why it shoLrld bcl limitecl, anci rrntil sr-rch reason is shor.vn, rhar rigSt

sub.sisls. 'l'his was the holding of this court in HCCC No. 285 oF 2004 vI.IAy

MORJ,q"IIA Vs. HARRIS HORNJUNIOR & ANOTHER (U/R) where rhe court

cliscu.ssing the cluestion of rhe constitutionaliry of commitral of a.iuclgment clelrror

ttl civiljail urnder Section 3B of the Constitution helcl rhat such a limirarion on rhe
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