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PREFACE

The Departrnental Committee on Local Authodties (herein after tef.erred to as 'the

Committee') was established pursuant to provisions of Standing Order No. 198 and

mandated to among other things, investigate, inquire into, and report on all matters

relating to the mandate, rnanagement, activities, administration, operations and

estimates of the assigned Ministries and departments. The Committee is also

mandated to study and review all legislation referred to it and make reports and

recommendations to the House as often as possible, including

recommendation of proposed legislation.

The Committee is comprised of the following Members:-

1,.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

Hon. David Ng,rS, M.P. - Chairman

Hon. Mahamud Sirat, M.P - Vice Chairman

Hon. Shakeel Shabit, M.P.

Hon. Fahim Twaha, M.P

Hon. Joshua I(utuny, M.P.

Hon. Gideon Mung'aro, M.P.

Hon. Mwairmu Mwahima, M.P.

Hon. Gideon l(onchella, M.P.

Hon. Ali HassanJoho, M.P.

Hon. Zakayo Cheruiyot, IWP

Hon. Opg Magrvanga, MP

The County Governments Bill was published by the Deputy Prime Minister and

Minister for Local Government on 18'h January , 201,2.It was introduced formally in

parliament through a first reading on 14d February, 2072 after which it was referred

to the Committee for scrutiny. Debate on the Bill continued and the Nauonal

Assembly passed the BiII on the night of Thursd 
^y,23'd 

February, 201,2 incorporating
J



in it a number of amendments meant to enrich the Bill. It is rmportant to note at this

juncture that the National Assembly sat late into the rught due to the Constitutionai

timelines wtr-ich required the BiIl to be enacted by 27r February, 201,2.

The Bill was then forwarded to the President for assent but the President while
o

exercising pivers given to him by article 46 (4) of the former Constitution refused to

assent to the Bili and submitted a memorandum to the Speaker of the National

Assembly indicating two clauses that he wanted reconsidered by the National

Assembly.

The Speaker after receivrng the President's memorandum rcferf,edit to the

Departmental Committee on Local Authorities by direction in the House on

\X/ednesday ,29* March and gave the Commrttee seven days to consider the

memorandum and submit a report to the House.

The Committee after receiving the memorandum considered the issue of lapse of time

as had been raised in the House (arucle 261, and the fifth schedule) when the

memorandum was laid. The Commrttee thereafter invrted and met with the following

stakehoiders in parliament on Monday, 5s March, 201,2 to discuss with them and get

their opinion on the contents of the President's memorandum:

4 The Commission for the Implementation of the Constitution (CIC)

b) The Minister of State for Provincial Administration and Internal Security

.) The Minister for justice, Nauonal Cohesion and Integration Commission

d) The Deputy Prime Minister and Minister for Local Government

E The Permanent Secretary, Ministry of Local Government

4



My sincere thanks go to the Committee Members for the immense efforts they put in

this work, sometimes working tlrrough lunch time and late in to the evening afld the

above stakeholders for appearing before the committee despite the short notice to

them.

The Committee thereafter. amJyzed the views from the stakeholders and resolved to

recornmend to the House acceptance of the memorandum form H.E. the President

subject to incorporation of some amendments which have been discussed and agreed

uporr by the stakeholders.

This report therefore contains amendmerrts proposed by Committee Members to the

President's Memorandum having considered and incoqporated views from the

abovementioned stakeholders. It is my pleasure therefore, to present this report to the

House and commend it for adoption. {
('-

H AVID NGUGI, MP,

AUTHORITIES

5



CONSIDERATION OF LAPSE OF TIME:

Mr. Speaker,

The Committee considered the issue of lapse of time (18 months) provided by the

Constitution (the fi.fth schedule) within which Patliament should have enacted the

laws required to bring into effect chapter i 1 of the Constitution in ordet to determine

whether the Committee acting on behalf of the House had capacity to consider the

president's memorandum out of time after the Speaker had referred it to the

Committee.

In considering the above, the Commrttee noted that the Executive had in all intends

and purposes violated article 261, (4) which required that the Attorney General in

consultation with the Commission for the Implementation of the Constitution

prepare the relevant Bills and table them before padiament as soon as reasonabiy

practicable for parliament to enact the legislation within the period specified. The

Committee wishes to remind the House that the County Govetnments Bill was

published on 18'h Jainuai..y,z}l2while padiament resumed its sessions on 14m

February, 201.2 and therefore only had 13 calendar days to consider the three

devolution Bills including invol-ri.tg the public in therr scrutiny before 27'h February,

201.2.

The Committee aware of the deadline therefore, resolved to scrutinize the Bills even

before they had been referred to it and before padiament had resumed sessions on

i4ft February Errd thereafter held a workshop with stakeholders in order to teceive the

views of the public from 17d to 18n February,2O1,2. The Committee submitted its

report on the scrutiny of the three devolution Bilis to padiament on Wednesday,22"d

February, 201,2.It is also rmportant to note that Parliament extended its sitting hours

on Thursday,23'd in order to conclude debate on the tfuee devolution BiIIs and

6



therefore frnzlized the three Bills exhaustively before the 27'h February deadline

despite the fact that the Executive had delayed publication of the Bills.

Be that as it may, the Committee considered the Constituuonal provisions regarding

time speofications before resolving to continue with considetation of the President's

memorandum.

The Committee considered the import of Article 261,(1) of the Constitution as read

with article261. (3Xb) whrch was teferred to by Members:

Article 261 (l) reads thus: '?arliament shall enact an1 kgisktion required b1 this Consfintion

to be enacted to gouerz a particular matter aithin tbe period specifed in tbe Fifth Schedale,

conmencing on the ffictiue date" while Afrcle 261. (3)(b) provides thus: 'The power of the

I'{ational Assenb! contemplated under clause (2) malt be exercised on! in exceptional drcamstancet

tu be cenifed @ the Speaker of the NationalAssenb!.

The Committee noted that the above provisions require Parliament to enact the

Iegislations envisaged within the timeline provided in the sixth schedule and to seek

extension of the time if exceptional circumstances arise that may Prevent padiament

from failing to meet the deadline. The Committee is also aware of the fact that under

the former constitution, padiament consisted of the president and the national

assembly and therefore though the National Assembly had passed the law, the

President who is part of the National Assembly had not assented to it meaning

padiament had failed to enact the law within the provided timelines.

The question that the Committee considered was what the consequences of failing to

meet the constitutional deadline ar:e. Carrtthe Nauonal Assembly seek extension of

time after the tjme provided has lapsed or clf,rthe National Assembly proceed and

7



discharge its duty even after explry of time considering that there is no express

provision rn Article 267 barnng parliament from continuing with its work even after

the exprry of the constitutional deadline.

The Constitution in Article 261, (6) provides that a consequence of failure by

padiament to enact the required laws within the specified time is recourse in court by

afly person in which case the court as at the first instance could direct parliament to

enact the required Iegislation within a given time failure to which the ChiefJustice

shall advrse the President to dissolve parliament. This article implies that parliament

cannot be stopped from performing its duty even if it is out of time and even if a

person went to petition the High court, the first otder would be to compel padiament

to undertake its legisiative duty.

The Committee therefore resolved to continue with its work as directed by the

Speaker on296 March and went ahead to considet the President's memorandum

which has resulted in this report.

8



PROPOSALS FROM STAKEHOLDERS

l. Commission for the Implementation of the Constitution

Clause 31(1)(k): Functions of the County Governot

The Chairman of the CIC stated as foliows:

That there is no County equivalent of the National Security Council and that

CIC had eadier on reconrmended its deletion but somehow the clause was

retained in subsequent publications. That on the devolution Bills, the CIC did

not have , port-.rbineireview and that is where the lapse may have occurred.

That the Police Services under the 4m Schedule is a function of national

goverflment and in the Counties, there will be turo coordinators of police, a

iepresentative of the AP and the Regular police whigh are under the Inspector

General which is an independent offi.ce and cannot be under the County

Govetnment.

That article 6 of the Constitution provides that the rwo levels of govemment

are distinct and inter-dependent and shall conduct their mutual relations on the

basis of consuitation and coopemtion. That the Constitution envisages that

there are functions of the national govemment which will be performed at the

county level and this will require mutual consultations and cooperation.

That the provision of the law that offends the constitution is the referral to the

equivaleni of the national Secunty Council at the county level, which body does

not exist.

That the National Security Council Act has not come to padiament yet and

there is therefore need to have a clause rn it makrng it mand^totl for National

govefirment to consult the Govetnot-

That the Committee should accept the presideflt's pfoPosal to delete and

amend by saytng' governor shall consult national government in accordance

with article 6".

O

o

a

o

a

a

C1ause 54: Further structures of decentralization and the Provincial

Administration

o That the fourth schedule allocates functions to county governments and

nationai governments.

9



a

a

a

That article 235 of the constitution gives the respective governments Powers to
employ their own staff and the National government cannot empioy staff on
behalf of county governments.

That section 1.7 of the sixth schedule requires that Nationai Govemment to
restructure the provincial administration to accord with and respect the system

of devolved government established under this Constituuon and therefore
there should be no fear that the provincial administration will interfere with the

role of the county governments.

That the Transiuonal Authority wiII identify th. functions to be undertaken by

the county govemments and that of the national governments including how to
transfet functions from one level of government to the other.

t0



2. Minister of state for Provincial Administration and Internal Securiry

Clause 31(1)(k): Functions of the County Governor

The Minister for Internal Security stated as follows:

Thatthere must have been an oversight in cabinet to a1low ciause 31 (1) (k) it
the Bill because after passing the National Police Senrice Act, the governor
only chairs the County Policing Authority and not other police services. That
when the Bill calne to parliament, the minister was not in the country and

therefore the issue was ovedooked but the Constitution identifies the functions
that can be given to the national and county governments.

Thatmost Members of Padiament supported the Constitution enactrnent and

to grve the provincial administration duties afterwards is going against the

constitution and padiament should first of all amend the constitution.

That there is need to review the role of the Inspector General of Police in the

National Police Authority Act and see if there is any role regarding security that
the Governor can be accorded without vrolating the constitution.

o

o

o

o

o

Clause 54: Further structures of decentralizatiorL and the Provincial

Administration

That the Ministry is working on a draft law and intends to organize 
^

stakeholder's workshop very soon to reach consensus and that the restructuring

will reflect the provrsions of the constitution on respect for devolved

govefrunents.

The Constitution talks of National goveffrmerrt restructuring the provincial
admirustration and not devolving the same. However, question is whether the

curfent govefnment can festfl.]ctufe the pror,rncial administration since what is

presendy in l(enva is the central government and what is designated the

nationa-l and countt govemment will only come in after the next general

elections.

The miruster informed the Committee that the Bill to restructure the provrncial

administration will be subjected to a wide spectrum of stakeholders including

the Committee on Local Authorities and the CIC and that should be within a

month's time and therefore this fear should not arise. That further to the

o
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o

a

above, schedule 4 of the Constitution is quite clear on the funcuons of both

ievels of government and none cafl usurP the role of the other.

That the Public Financial Management Bill has a consultative framework

(intergovemmental body) that allows officers of the County govemment to

work with officers of the national government.

That there is need for Members of padiament to ensure the Constitution is

respected evefl as they undertake their duty. The Minister stated that he would

not be opposed to any amendment of the ptesident's memorandum so long as

it reflected the spirit of article 6 (2) of the Constitution.

l2



3. Permanent Secretary Ministry of Loca1 Government

Clause 31(1)(k): Functions of the County Governor

(r) (K) of Clause 31(D0<) had been picked from the National Police Service Act

wlrrch provides for a body on security (County Policing Authority) chaired

by the Govemor and the deletion of the clause as proPosed by the President

would not be fatal.

(ii) The 4th Schedule of the constitution places security firnctions under the

national government and this cannot be abrogated wrthout concurrence of

the national government;

(iii)Articte 6 and 189 of the constitution requires consultations and cooperation

between the national aod county governments which would also apply uPon

deletion 31(t)(t9;

Clause 54: Provincid Administration

(i) The amendment proposes to restructure the so called provrncial administtation

which contravenes section 17 ofthe sixth schedule to the constitution.

(ii) That the article generated a lot of heat during the development of the

constitution and the compromise position was to make a provision for

restructuring the provincial administration within 5 years.

13



4. Minister for Justice, National Cohesion and Constitutional Affairs

The Minister admirted that he had input in the presidential memotandum and told

the Committee the following with respect to the two clauses:

Clause 310(K)

-

(i) in as much as he supported the presidential arguments for deletion of the

clause he was of the view that a consultative forum on security issues be

created at county level in the County Govemments legislation which wouid

be chaired by the Governor.

Clause 54

(ii) He opined that not all governors will be from the same pafty as the president

and they may orr certain occasions be competitots. He therefore argued that it
was wrorrg to make a cadre of provrncial administrators rePort to the governor

yet they are also supposed to serve the national government headed by the

president. He pointed out that the process of restructuring should be

consultative and should not lead to a parallel government at the county 1n

form of provrncial administration. He also opined that the flext President
shoutd be allowed to take part in its restructuring so that there is a link

berween the two levels of government as provided for in section 17 of the

sixth schedule.

(iii) He also stressed that the county goveflrments should be allowed to legrslate

and make own decisions espe.i^liy on decentrahzed units and other matters as

expressed in Article 185(2) of the constitution. He advised the committee to

borrow examples from the USA and Swrtzerland which have fi.rlly

implemented devolution.

14



RECOMMENDATIONS BY THE COMMITTEE

RE: THE COUNTY GOVERNMENTS BILL,2012 - NOTICE OF PROPOSED

AMENDMENTS DURING RE.CONSIDERATION OF THE BILL AND THE

PRESIDENT'S MEMORANDUM AT THE COMMITTEE STAGE

NOTICE is given that the President having submitted a memorandum to the Speaker

proposrng amendments to the County Governments Bill, 201,2 rn terms of section 46(4)

of the Constitution, I intend, pursuant to section 46 (5) (a) of the Constitution, to move

the following amendments to the Bill during its reconsideration by the National

Assembly-

Clause 54

THAT the amendment proposed to clause 54 of the Bill be amended by re-

numbering the proposed clause 54 as sub clause (1) and inserting the following new

sub clauses-

(2) There is established for every county a forum to be known as the county

intergovernmefltal forum which shall be chaired by the governor or in his or

her absence, the deputy governor, or in the absence of both, a member of the

county executive committee designated by the governor.

(3) The county intergovernmental forum shall consist of-

(a) the heads of all departrnents of the National Goverrrnent rendering

services in the couflty; and

0) m. county executjve committee members or their nominees appointed

by them in writing.

15



(4) The intergovernmental forum shall pursuant to the Fourth Schedule

(Articies 1,85(2),186(1), 187(2)) of the Constitution be responsible for-

(a) harmonization of services rendered in the county;

(b) coordination of development activiues in the county;

(c) cootdination of intergovernmefltal functions; and

(d) such other functions as may be ptovided fot by or under any law

(5) The governor shall chair such other committee or other forum as may be

established at the county level pursuant to Articles 6Q),189 Q) and 239 (5) of

the Constitution

(6) The governor shall receive regular briefings ftom the county security

committee referred to under section 41 (1Xd) of the Nauonal Police Service

4ct,2011,. \

gug, M.P.

Chaimerson. Deoartmental Committee on Loca1 Authorities

\

Hon.
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MINUTES OF THE 51ST SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON WEDNESDAY 7TH

MARCH 2012, IN THE MEMBER'S BAR, MATN PARLIAMENT
BUILDINGS AT 1O.OO AM

PRESENT

Hon. David Ngugi, MP
Hon. Mohamud Sirat, MP
Hon. Oy"g Magrvanga, MP
Hon. Shakeel Shabbir, MP
Hon. Joshua Kutuny, MP
Hon. Zakayo Cheruiyot, MP
Hon. Masoud Mwahima, MP

ABSENT WITH APOLOGY

Hon. Ali Hassan Joho, MP
Hon. Fahim Twaha, MP
Hon. Gideon Mung'aro, NIP
Hon. Gideon l{onchella, MP

IN ATTENDANCE

Mr. George Gazemba
Mr. Edward Libendi
Mr. Shadrack Makokha

Chairman
Vice-Chairman

Clerk Assistant
Clerk Assistant
Padiamentary Intern

MII\. NO. / SCZ / 224 / 2012: - Preliminaries

The Chairman called the meeting to order 
^t 

L0.25 am and opened the meeting with a

word of pral,er.

MIN. NO. /SC2l225 /2012: - Adootion of Asenda

Members adopted the agenda of the meeting being:
1) Adopuon of the report of the Committee on tfre President's memorandum

1

MIN. NO. /SC2 /225 /2012: Adootion of Comrnittee Reoort



The Chairman took the Members through the report of the Committee explaining the

import of the proposed amendments.

Members then adopted the report of the Commrttee noting the reservations of one

Member, Hon. Shakeel Shabbir, MP who insisted that the report contain an additional

sub-clause stating as follows:

The Senate shall represent the County govemments in the restructuring process to be

brought rnto effect by the National government as envisaged in section 17 of the sixth
scheduie.

MIN.NO. /SC2/226 /2012: - Any Other Business and Adiournment

There being no other business to transact, the Chairman adjourned the meeting at

1.15 pm.

__5.tr
SIGNATURE

DATE

on)

l---\ 
-. 

i )'-.-)---+- | <--'L z.--i.
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MINUTES OF THE 5OTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON MONDAY 5TH

MARCH 2012 (with Minister for Local Government), IN THE MAIN
RESTAURANT, MAIN PARLIAIVTENT BUILDINGS AT IO.OO AM

PRESENT

Hon. David Ngugi, MP
Hon. Mohamud Sirag MP
Hon. Oy"g Magrvanga, MP
Hon. Shakeel Shabbir, MP
Hon. Joshua I(utuny, MP

Mr. Edward Libendi
Mt. Shadrack Makokha

Chairman
Vice-Chairman

Clerk Assistant
Padiamentary Intern

ABSENT WITH APOLOGY

Hon. Masoud Mwahima, MP
Hon. AIi Hassan Joho, MP
Hon. Ztkayo Cheruiyot, MP
Hon. Fahim Twaha, MP
Hon. Gideon Mung'ato, MP
Hon. Gideon I(onchella, MP

Mr. Musalia Mudavadi, MP Deputy PM & Minister for Local
Government

MIN. NO./SC2l221l2012: - Preliminaries

The Chairman called the meeting to order at 1.0.25 am and opened the meeting with a

word of prayer. He welcomed Minister f.or.Locd, Government to the meeting

informing him that the meeting was called to consult with the Minister on the

appropriate action to take regarding the President's memorandum on the County

Governments Bill and that the Committee did not want antagonism but to find an

agreeable solution.

1



MIN.NO./SC2/222/2012: - Opinion of the Minister

The Chauman bdfed the Minister on the deliberations the Commrttee had held with the Ministers

for Internal Security, Mrnister for Justice, the CIC Chair and the Permanent Sectetary in the Ministry
of Local Government. The Chairman inforrned him that after the consultations, the Committee had

tesolved as follows:

Clause 31(1)(k): Functions of the County Governor

(, To accept deletion of the clause by the President and replace it with a clause that will require

the Governor to chair the County Policing Authodty established in the National Police

Service Act and to receive regular briefs ftom the County Secunty Cornmittee.

Clause 54
That the Committee had resolved to recommend acceptz.nce of the President's
proposal but to add another sub-clause which proposed establishment of an
intergovemmental forum b.iogrg together the public sen/ants working fot the
national government in the county governments and the executjve committee
members, which forum shail be chaued by the Governor.

Response by the Minister
The Minister agreed in principle with the Committee and requested that the
Committee proceed and draft the amendments and share the contents wrth the
Minister for concurrence before tabling in the House.

MII-J.NO. /SC2/223 /20L2: - Any Other Business and Adioumment

There being no other business to transact, the Chairman adjourned the meeting at
11.15 am.

a1

SIGNATURE
)
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MINUTES OF THE 49TH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON MONDAY 5TH

MARCH 2012 (with PS Local Government and Minister for Justice), tN
COMMITTEE ROOM 9, MATN PARLIAI\,IENT BUILDINGS AT 2.30 PM

PRESENT

Hon. David Ngugi, MP
Hon. Mohamud Sitag MP
Hon. Oy"g, Magrvanga, MP
Hon. Gideon Konchella, MP

ABSENT WITH APOLOGY

Hon. Masoud Mwahima, MP
Hon. Shakeel Shabbir, MP
Hon. AIi Hassan Joho, MP
Hon. Joshua I(utuny, MP
Hon. Zakayo Cheruiyot, MP
Hon. Fahim Twaha, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANCE

Mr. Mutula Kilonzo, MP
Mr. Gichira I(ibara
Prof. KaregaMutahi

Mr. George Gazemba
Mr, Edward Libendi
Mr. Shadrack Makokha

Chairman
Vice-Chairman

- Minister forJustice and Constitutional Affairs
- Permanent Secretary, Ministry ofJustice
- Permaflent Secretary, Ministry of Local
Government

- Clerk Assistant
- Clerk Assistant
- Patliamentary Intem

MIN. NO./SC2l216l2012: - Pretminaries

The Chairman called the meeting to order at2.45 pm and opened the meeting with a

word of prayer. He welcomed the Permanent Secretary, Ministry of Loca-l

Govemment and the Minister for Justice, National Cohesion and Constitutional
Affairs to the meeting.

I



MIN. NO. /SC2l217 /2012: - AdoPtion of agenda

Members adopted the days agendawhich was to meet with the following stakeholders

to get their views on the Presidential Memorandum on the County Governments Bill,
201.2:

a) Meeting with Permanent Secretary in the Ministry of Local Government
b) Meeting *ith Minister forJustice, National Cohesion and Constituuonai Affairs

MIN. NO. /SC2/21812012: - Opinion of Prof. Kareha Mutahi, PS

Local Government

The Permanent Secretary told the Committee the following:

Clause 31(1)(k): Functions of the County Governor

0 G<) of Clause 31(IXK) had been picked from the National Police Service Act

which provides for a body on security (County Policing Authoriry) chai-ted

by the Governor and the deletion of the clause as proposed by the President

would not be fatal.

(ii) The 4'h Schedule of the constitution places security frrnctions under the

national government and this cannot be abrogated without concuffence of
the nationai government;

(iii)Article 6 and 189 of the constitution requires consultations and cooperation

between the national and couflty governments which would also apply upon

deletion 3i(IXK);

Clause 54: Provincial Administration

(i) The amendment proposes to restructure the so called provincial administration

which contravenes secdon 77 of the srxth schedule to the constitution.

(ii) That the article generated a lot of heat during the development of the

constitution and the compromise position was to make a provision for

restructuring the provinciai administration within 5 years.

MIN. NO./SC2l21912012: - Opinion of Mr. Mutula Kilonzo,
Minister for Justice and Constitutional
Affairs

The Minister admitted that he had input in the presidential memorandum and told the

Commrttee the following with respect to the two clauses:

2



Clause 310(K).-
(i) In as much as he supported the presidential arguments for deletion of the

clause he was of the view that a consultative forum on security issues be

created at county level in the County Govemments legislation which would

be chaired by the Governor.

Clause 54

(ii) Concurred with the President

(4H. began by stating that devolution is not represented by provincial
administration which currently has no legal status. He opined that not all

governors wilt be from the same parq as the president and they may on

certain occasions be competitors. He therefore argued that it was wrong to

make a cadre of provinciat administrators rePort to the governor yet they

are also supposed to serve the national government headed by the president.

He pointed out that the process of restructuring should be consultative and

should not lead to a parallel government at the county in form of provrncial

adminisuation. He also opined that the next president should be allowed to

take part in its restructuring so that there is a link between the two leveis of
government as provided for in section 77 ofthe sixth schedule.

(iv)He also stressed that the county governments should be allowed to legislate

and make own decisions especially on decentralized units and other matters

as expressed in Arucle 185(2) of the constitution. He advised the committee

to borrow examples from the USA and Switzerland which have frrliy
implemented devolution.

MIN. NO./SC2l220l201.2: - Any Other Business and Adioumment

There b.irg no other business to transact, the Chairman adjourned the meeting at

5.00 pm.
\*. i-

\\v\\
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MINUTES OF THE 48TH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON MONDAY sTH

MARCH 20t2 (wrth Minister Internal Security), IN COMMITTEE ROOM 9,

MATN PARLIAMENT BUILDINGS AT 12.45 PM

PRESENT

Hon. David Ngugi, MP
Hon. Mohamud Sirat, MP
Hon. Oy"g Magrvanga, MP
Hon. Gideon I(onchella, MP

ABSENT WITH APOLOGY

Hon. Masoud Mwahima, MP
Hon. Shakeel Shabbir, MP
Hon. AIi Hassan Joho, MP
Hon. Joshua I(utuny, MP
Hon. Zakayo Cheruiyot, MP
Hon. Fahim Twaha, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANCE

Prof. George Saitou, MP

Mr. Mutea kingo

Mr. Okioma
Mr. George Gazemba
Mr. Edward Libendi
Mr. Shadrack Makokha

Chairman
Vice-Chairman

- Minister for Provincial Administration and

Intemal Security
- Ag. Permanent Secretz.ry, Intemal Security &
Provincial Administration

- Director, Provincial Adminisuation
- Clerk Assistant
- Clerk Assistant
- Parliamentary Intern

MIN. NO./SC2l212l2012: - Preliminaries

The Chairman called the meeting to order 
^t72.45 

pm and opened the meeting with a

word of prayer. He welcomed the Miflister for Internal Security and his team of
offi.cers and thereafter introduced the committee membefs Pfeseflt.
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i[[IN. N O. / SCZ / 214 / 2072: - Ooinion of Minister on the
President's Memorandum

Clause 31(1)(k): Functions of the County Governor

The Minister for Internal Security stated as follows:

a

a

That there must have been an oversight rn cabrnet to aliow clause 31, (1) G) i"
the Bill because after passing the Natronal Police Service Act, the governor
only chairs the County Policing Authority and not other police services. That
when the Bill came to parliament, the minister was not in the country and
therefore the issue was overlooked but the Constituuon identifies the functions
that can be given to the national and county governments.

That most Members of Padiament supported the Constitution enactnent and
to give the provincial admrnisuation duties afterwards is going against the
constitution and padiament should fust of all amend the constitution.

That there is need to review the role of the Inspector General of Police in the
Nauonal Police Authority Act and see if there is any role regarding secunty that
the Governor can be accorded wrthout violating the constitution.

Clause 54: Further structures of decentrahzation and the Provincial
Administration

The Committee enquired from the Minister what the goverffnent intended to do with
the provrncial administration and how this arm wili operate after the next general
elections and the Minister responded as follows:

o That the Ministry is working on a draftlaw and intends to orgarize a

stakeholder's workshop very soon to reach conseflsus and that the restructurhg
will reflect the provisions of the constitution on respect for devolved
govefflments.

o The Constirution talks of National govemment restructuring the provincial
admrrustration and not devolvrng the same. However, question is whether the
current government can restructure the provincial administration since what is
presendy in Ken1,a is the central govefnment and what is designated the
national and county government will only come in after the next general
elections.

Members also wanted to know whether through the provincial administration
system, the National Executive intended to colonize the county goveffunents
indirectly
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The minister informed the Committee that the BiII to restructure the provincial

administration wiII be subjected to a wide spectrrrm of stakeholders including the

Comminee on Local Authorities and the CIC and that should be within a month's

ume and therefore this fear should not arise. That further to the above, schedule 4 of
the Constitution is quite clear on the functions of both levels of government and

none can usu{P the role of the other.

That the Public Financial Management BilI has a consultative ftamework

(intergovemmental body) that allows officers of the County govemment to work with

offi,cers of the national government.

That there is need for Members of padiament to ensure the Constitution is respected

even as they undertake their duty. The Ministet stated that he would not be opposed

to any amendment of the president's memorandum so long as it reflected the spirit of
article 6 (2) of the Constitution.

The Minister conceded that he had provided rnput in the crafting of the presidential

memorandum and therefore would not wish it amended but would still be oPen to

any amendment that respected the constitution.

MIN. NO. /SC2/215 /2012: - Any Other Business and Adioumment

There b.i"g no other business to transact, the Chairman adjourned the meeting at

1.30 pm. 
,-

-\
SIGNATURE

( efson )

C, )[Ll>
DATE
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MINUTES OF THE 47TH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON MONDAY 5TH

MARCH 2Ol2 (*ith cIC), IN COMMITTEE ROOM 9, MAIN
PARLIAMENT BUILDINGS AT 11.00 AI\,7

PRESENT

Hon. David Ngugi, MP
Hon. Mohamud Sirag MP
Hon. Oy"g Magrvanga, MP
Hon. Gideon Konchella, MP

ABSENT WITH APOLOGY

Hon. Masoud Mwahima, MP
Hon. Shakeel Shabbir, MP
Hon. Ali Hassan Joho, MP
Hon. Joshua I(utuny, MP
Hon. Zakayo Cheruiyot, MP
Hon. Fahim Twaha, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANICE

Mr. Charles Nyachae
Prof. Peter Wanyande
Dr. Florence Omoosa
Mr. George Gazemba
Mr. Edward Libendr
Mr. Shadrack Makokha

Chairman
Vice-Chairman

Chairman, CIC
Member, CIC
Member, CIC
Clerk Assistant
Clerk Assistant
Padiamentary Intern

MIN. NO./SC2I208/2012: - Prelirninaries

The Chairman called the meeting to order at 11.30 am and opened the meeting with a

word of prayer. He weicomed the Chairman and members of the Commission on

Implementation of the Constitution (CIC), introduced the committee members

present and thereafter requested the CIC chairmafl to introduce his team .
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MIN. NO./SC2/209I2012: - Adoption of Agenda

Members adopted the day's agenda which included meeting with various stakeholders

to understand from them the rmport of the President's memorandum on the County

Governments Bill, 201,2.

MIN. NO./SC2l210l2012: - Opinion of the CIC

Clause 31(1)(k): Functions of the County Governor

The Chairman of the CIC stated as follows:

r That there is no County equivalent of the National Secunty Council and that
CIC had eadiet on reconunended its deletion but somehow the ciause was

retained in subsequent publications. That on the devolution Bills, the CIC did
not have a post-cabinet review and that is where the lapse may have occurred.

Intervention by Members
That the Nauonal Police Senrice Act, section 41 establishes the County Policing
Authority which is chaired by the Governot and the presidents memorandum
offends this.

Response by CIC
o That the Police Services under the 4d Schedule is a function of national

government and in the Counties, there will be two coordinators of police, a

representative of the AP and the Regular police which are undet the Inspector
General which is an independent offi.ce and cannot be under the County
Government.

. That article 6 of the Constrtuuon provides that the nvo levels of government
are distinct and inter-dependent and shail conduct their mutual relations on the

basis of consultation and cooperation. That the Constitution envisages that
there are functions of the national government which will be performed at the

county level and this wili require mutual consultations and cooperation.
o That the provision of the law that offends the constitution is the referral to the

equivalent of the national Security Council at the county level, wluch body does

not exist.
o That the National Security Council Act has not come to parliament yet and

there is therefore need to have a clause in it making it mandatory for Nationai
government to consult the Governor-The CIC therefore requested the Committee to

accept president's proposal to delete and amend b1 saling" goaerflzr shall consult national

gouentment in accordance uith artich 6 ".
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Clause 54: Further structures of decentrahzaion and the Provincial
Administration

Members stated that padiament's worry is the establishment of parallel governments

in the counties which risks undermining of democratically elected leaders at the

county level. That padiament as part of national goverrlment envisaged in section 17

of the sixth schedule amended the law to give the provincial administtation jobs to
do.

r That the fourth schedule allocates functions to coutrty governments and

natio nal goverrlments .

o That article 235 of the constitution gives the respective governmerlts pov/ers to
employ their own staff and the National government cannot employ staff on
behalf of county governments.

o That section 17 of the sixth schedule requires that National Government to
restructt"rre the provincial administration to accord with and respect the system

of devolved government established under this Constitution and therefore
there should be no fear that the provincial administtation will interfere wrth the

role of the county governments.
o That the Transiuonal Authority will identify th. functions to be undertaken by

the county governments and that of the national governments including how to
transfer functions from one level of goverrrment to the other.

MIN. NO. /SC2l211l2012: - Any Other Business and Adiournment

The CIC conciuded by saying that the origrnal clause 48 and 52 of the County
Governments Bill if reinstated would address most of the concerns of Members. That
there is need for the National Government Bill to facilitate devolution and

incoqporate rn it requirement for consultations benveen nationai and county
governments. There being no other business to transacq the Chairman adjourned the

meeting zt 12.40 pm. ,: rr

SIGNATURE
airperson)
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