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I .O INTRODUCTION

t.t Pursuont to Stonding Order No. lll, ll4 ond l8l of the House ond
on beholf of Members of the Deportmentol Committee on Londs
ond Noturol Resources, I feel honoured to present to the House the
Committee's Report on the Notionol Lond Commission Bill,(Bill No.
5), Lond Registrotion (Bill No. 4) 201 2Lond Bill, (Bill No.6)of 2012.

.2 Pursuont to Article 60, 6), 62, 63, 64, 65, 66, 67 ond 68 of the
Constitution of Kenyo, 2010, The Lond Bills - Notionol Lond
Commission Bill, 2012, Lond Registrotion Bill, 2012 ond Lond }il,2012,
were published on Fridoy, lOrh Februory 2012 ond Mondoy, l3th
Februory 201 2 respectively under the hond of the lvlinister for Londs.

1.3 The Notionol Lond Commission Bill ond Lond Registrotion Bill, 2012
went through the First Reoding on Wednesdoy l5r, Februory, 2012.
While the Lond Bill, 2012 went lhrough the First Reoding on
Wednesdoy, 22"d Februory, 2O12 ond thereofter, Committed to the
relevont Porliomentory Committee - (Porliomentory Committee on
Londs ond Noturol Resources) pursuont to House Rules of
Procedure.

4 On, Februory 23,29,2012 ond A4orch 7,201 2, following the referrol
of the Bills to the relevont porliomentory Committee, Porliomentory
Committee on Londs ond Noturol Resources resolved to invited
public porticipotion pursuont to Article I lB of the Constitution of
Kenyo, 20,l 0.

.5 However, due 1o the unovoilobility of the two Bills to the Members
of the Public ond other stokeholders, the Committee sought more
time to ollow stokeholders to consider ond come up with views in
form of memorondo's ond written submissions.

1.6 On Februory l6 ond Februory 29, 2012, the Committee resolved to
invite stokeholder's views on the two bills ond submission of the
memorCIndo on Wednesdoy,Februory 22,2012. ln oddition,
undertook public heorings in 20 centres, countrywide from lr4orch
19 - 23,2012. The submissions ore herein onnexed to the report.

i
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COUNTY VENUEDAIE

Wojir Municipol HollI 9rh Morch 20 I 2 lrrlorsobit, Wojir ond lvlondero

Mochokos, Mokueni ond Kiiui Mochokos Municipol Holll9rh Morch 2012

Lodwor Municipol Holll9rh Morch 2012 Turkono

Bungomo ond Busio Bungomo Municipol Holll9'n Morch 2012

Gorisso Gorisso Municipol Holl201h Morch2012

Embu Municipol Holl20th Morch 2012 Embu, Kirinyogo ond Thoroko-Nithi

Kokomego Municipol Holl20rh Morch 2012 Kokomego ond Vihigo

Komunde Holl, Meru21'l Morch 20l2 Meru, Loikipio, Somburu ond lsiolo

Tono River ond Kilifi Molindi Municipol holl21't Morch 2012

Kilole Municipol Holl2l't Morch2012 West Pokot ond Trons Nzoio

Homo Boy Municipol Holl2l ,r Morch 20 I 2 Homo Boy ond Migori

Nyeri Municipol Holl22"a Morch 2012 Nyeri, Nyondoruo ond Murong'o

22"d Morch 2012 Momboso ond Kwole Momboso Municipol Holl

Eldorel Municipol Holl22"d Morch 2012 Uosin Gishu, Elgeyo/Morokwet ond
Nondi

Kisiiond Nyomiro Kisii Municipol Holl22"o Morch2012

Voi Municipol Holl23,o Morch 2012 Toilo/Ioveto

Nokuru, Boringo ond Kericho Nokuru Municipol Holl23'a Morch2Ol2

Norok University Holl23,o Morch 2Ol2 Norok ond Bomet

Kisumu Municipol Holl23,o Morch2Ol2 Kisumu ond Sioyo

Counly Holl. Porliomenl
Buildings

NoirobiCity, Kiombu ond Kojiodo27rh Morch 2012

.7 On Februory 23, 2Ol 2, Porlioment in its own wisdom extended the
timelines set out in the Constitution for 60 doys from Februory 27 ,

2012, to citing the importance of the lond legislotion to the Country
ond therefore the Committee set up o Sub Committee to consider
views by stokeholders ond prepore o report.

.B On April 1- 7,2012, the Committee retreoted to consider the public,
stokeholder's views, memorondo ond other written submissions ond
the report of the Sub commitiee - which included omendments.

.9 Eorlier, on Januory 19 -20, 2012 ond Jonuory 31 -Februory 3, 2012
the Committee, in conjunction with the A/inistry of Londs, other
stokeholders ond on its own initiotive, held cworeness session for All
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Members of Porlioment ond its membership on the droft Bills in
Momboso ond Noivosho respectively.

l0 The reports on oll session, workshops ond retreot ore oll onnexed to
this report on the three Lond Bills.

2.0 BACKGROUND - PROVISIONS

The Constitution (20.l0) presents o rodicol shift in the Policy ond Low
governing lond ond in porticulor, Chopter Five of the Constitution
on 'Lond ond Environmenl'is specific on the reform( needed 1o be
implemented. The key relevont provisions include:-

l) Arlicle 60; the development of legisloiions on lond thot reflects
Principles of Lond Policy;

2) Arlicles p 1-64; the development of legislotions on lond thot
reflects lond tenure systems, nomely Public Lond, Community
lond ond prlvote lond;

3) Article 65; the development of legislotions on lond reloting to
limits on lond ownership by non-citizens;

4) Article 66; the development of legislotions on Regulotion of
Lond Use ond Property;

5) Arlicle 67: the development of legislotion to estoblish the
Notionol Lond Commission; ond

6) Arlicle 68; the development of legislotions on lond in respect of
the following:-

o) revise, consolidote ond rotionolise existing lond lows;

b) revise sectorol lond use lows in occordonce with the
principles set out in Article 60 (l); ond

c) enoct legislolion -i) lo prescribe minimum ond moximum lond holding
ocreoges in respect of privole lond;

ii) to regulote lhe monner in which ony lond moy be
converled from one colegory lo onother;
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iii) to regulole the recognilion ond prolection of motrimoniol
property ond in porticulor the molrimoniol home during
ond on lhe lerminotion of morrioge;

iv)lo prolect, conserve ond provide occess to oll public
lond;

v) lo enoble lhe review of oll gronts or disposilions of public
lond lo estoblish lheir propriety or legolity;

vi)to protecl the dependonts of deceosed persons holding
inleresls in ony lond, including the interests of spouses in
ocluol occupolion of lond; ond

vii) lo provide for ony other motter necessory lo give effecl
to the provisions of this Chopler.

3.0 MEMORANDA OF OBJECT AND REASON OF THE BIILS.

NATIONAL LAND COMMISSION BILL, 2012

3.1 The N/emorondum of Objects ond Reosons of the Nolionol Lond
Commission Bill,20l2 is to moke further provisions with regord to the
Notionol Lond Commission estoblished under Article 67 of the
Constitution., the bill provides for: -

I . odditionol functions of the Commission which include the
olienotion of public lond on beholf of the notionol ond county
governments, the monitoring of registrotion of rights ond interests in

lond ond the development ond mointenonce of on effective lond
informotion monogement system of the notionol ond county levels.

2. the generol powers of the Commission which ore in oddition to the
powers conferred to oll Commissions under Article 252 of the
Constitution.

3. deols with the composition ond odministrotion of the Commission -

provides for the quolificotions of members to the Commission. The
circumstonces under which o voconcy moy orise in the
Commission ond the monner in which such o voconcy sholl be
filled.
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4. powers of the Commission to review oll gronts ond dispositions of
lond to estoblish their propriety in occordonce with Article 68(c) (v)

of the Constitution.
5. powers of the Commission to estoblish committees for the better

performonce of its functions while;
6. the seiting out of the finonciol provisions in relotion to the

Commission. Outlines the monies thot sholl constitute the funds of
the Commission ond provides for the finonciol yeor of the
Commission. Preporotion of onnuol estimotes of the Commission
before the end of eoch finonciol yeor ond the submission of the
estimotes to the Cobinet Secretory f or tobling in the Notionol
Assembly.

7. lhe report of the Commission ond the motters thot should be
contoined therein in respect to eoch finonciol yeor.

8. the creotion of offences by prohibiting o person from obstructing,
hindering, ossoulting or threotening o member or stoff of the
Commission,' submitting folse informotion or misrepresenting or
misleoding o member or stoff of the Commission.

9. the Commission to moke Regulotions.
.l0. The Firsl Schedule on the procedure for oppointment of the

choirperson ond member of the Commission.
I l. The Second Schedule on the ooth or offirmotion to be loken by the

members ond the secretory of the Commission in line with clouse 9
ond 20 (3) (c) of the Bill.

12. The Third Schedule which contoins the ooth or offirmotion to be
token by the members of the county Lond rVlonogement Boord in
line with clouse l8 (6) of the Bill.

.l3. 
The Fourlh Schedule on the monner in which the meetings of the
Commission sholl be conducted.

LAND REGISTRATION BILL, 2012

3.2 The Memorondum of Objects ond Reosons of the Lond Regislrotion
Bill,20l2 is to revise consolidote ond rotionolize the registrotion of
titles to lond, to give effect to the principles ond objects of devolved
government in lond registrotion, ond provides:-

I . Porl I contoins the preliminory provisions.
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3

4

5

6

7

Port ll for the estoblishment of lond registrotion units, lond registry,
the mointenonce of community lond registers ond the

ppointment the Chief Lond Registror ond other officers ond the
owers of the lond registrors.
Clouse l4 - the quolificotion for oppointment os the Chief Lond
Registror.
Clouses 16-24 contoin provisions reloting to mops, porcels ond
boundories, ond the effect of registrotion ond certificotes of
leose ond seorches. The clouses provide for the preporotion of
the codostrol mops, boundories, the mo,intenonce of
boundories, olterotion of boundories, interference with boundory
feotures ond combinotion, subdivision ond reporcellotion of
porcels of lond.
Clouse 22 creotes offences reloting to the interference with
boundory feotures ond prescribes the penolty for the offence.
Clouse 25-27 provide for the effect of registrotion, the rights of o
proprietoi ond the title, ond the holding of o title to be primo
focie evidence of proprietorship of the lond.
Clouse3l -36 provides for the issuonce of certificote of title ond
certificote of leose, the loss or destruction of certificotes ond
seorches. Clouse 36 provides for the presumption thot purported
to be signed or certified, or on entry purported to be mode by
the registror sholl be presumed unless the controry is proven.

P

tr
d
d
a

a

rl lll provides f or the dispositions involving lond, including
nsfers, leoses ond chorges. lt provides for the instruments for

sposition, the monner of execution
sposition.

of the documents of

Clouse 5t -54 provides for dispositions thot ore prejudiciol.
Clouse 5l gives the Court the powers to moke orders thot
protect interests ocquired through prejudiciol dispositions.
rt lV contoins provisions reloting to leoses;
rl V contoins provisions reloting to the f orm ond eff ects of
orges, including the second ond subsequent chorges.
rl Vl contoins provisions reloting to tronsmissions upon deoth,

P

P

C

P

P rt Vll contoins provisions reloting to restroints on dispositions,
b nkruptcy, liquidotion of o compony ond in other instonces.

luding inhibitions, coutions ond restrictions
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B. Porl Vlll provides for the rectificoiion of the lond registers, by the
lond registrors ond by order of court.

9. Port lX deols with co-tenoncy, including joint tenoncy ond tenoncy
in common ond portition of shores held in lond or o leose.

.l0. Porl X provides for the creotion of eosements ond other rights
reloting to lond.

I I . Port Xl contoins miscelloneous provisions including the jurisdiction of
ihe Environment ond Lond Court, fees, offences under the Act,
repeol of Acts of Porlioment reloting to registrotion of title to lond,
sovings ond tronsitionol clouses. ,

tAND BIL[, 2012
3.3 The Memorondum of Objects ond Reosons of the Lond Bill,20l2 is to

operotionolize the provisions reloting to the monogement ond
odministrotion of lond ond lond bosed resources under Article 68 of
the Constitution. ll oims ol consolidoling the lows reloting lo lond
ond providihg o legol fromework for ils monogement ond
odminislrolion by lhe Notionol Lond Commission ond oullines the
objeclives os follows:-

1. Porl lof the Bill relotes to the preliminory provisions of the Bill. lt deols
with the short title ond interpretotion of words ond expressions used
in the Bill. lt olso outlines the volues ond principles guiding the
monogement ond odministrotion of lond by the Commission ond
the forms of lond tenure under the Bill ond the methods by which
title to lond moy be ocquired.

2. Porl ll of the Bill deols with the monogement of public lond by the
Commission on beholf of the notionol ond county governments.
. Clouse l0 provides for the guidelines in the monogement of

public lond. This Port provides for the ollocotion of public lond by
the Commission ond the foctors to be considered during such
ollocotion. lt olso provides for the reservotion of public lond with

o clouse 15 providing for the vesting of the core, control ond
monogement of reserved lond in o monogement body os sholl
be determined by the Commission.

. Clouse l6 provides for the preporotion ond submission of
development plons by o monogement body f or the
monogement of the reserved lond. This Port olso provides for the
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5

conservotion of the lond bosed noturol resources within the
public lond.

Porl lll provides f or the odministrotion of public lond by the
Commission.
. Clouse l9 provides for the issuonce of temporory licences to

unolienoted public lond with the removol of ony temporory
structures erected during the licence period. This Port olso
provides for the forfeiture of o licence where o person foils to
poy ony rent or tox due under the licence or foils'to comply with
o conditlon of the licence. This port olso specified the covenonts
ond conditions thot ore implied in o leose or licence issued
under the Act os well os obligotions of porties to o leose or
licence under lhe Act.

. Clouse 3l provides for the forfeiture of o leose where rent is

unpoid or o licensee foils to comply with o condition of o leose
with the occeptonce of ony money due under the leose by the
Commission not being deemed to operote os o woiver of ony
forfeiture occruing by reoson of ony breoch by o licensee.

. Clouse 36 mondotes the Commission to ovoil to Porlioment ond
the public, o report on the ollocotion of public lond, ogreements
for the use of such lond ond ony revenues generoted thereof.

Port lV provides for the monogement of community lond in
occordonce with Article 63 of the Constitution.
Porl V provides for the odministrotion ond monogement of privote
lond.
. Clouse 38 provides for the requirements of o controct for the

disposition of lond upon which ony suit is founded.
. Clouse 39 outlines the procedure for regoining possession of lond

ond obtoining o court order where obtoining possession
peoceobly is not possible by vendor where the purchoser hos
entered into possession of the lond.

. Clouse 40 confers on such o vendor the right to cloim domoges
for breoch with clouse 43 conferring o right on c purchoser to
opply for o relief where the court does not order specific
perf ormonce ond the purchoser is not entitled under the
ogreement to rescind or repudiote the controct.
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. Clouses 44lo 50 of this Port deols with the tronsfer of lond which
s to toke ploce immediotely ond not upon the hoppening of o
ulure event. lt provides for the ironsfer of o portion of lond upon
ts subdivision os well os tronsfer of leoses

. Clouse 45 implies on ogreement by the tronsferee to poy ony
interest secured by o chorge in the cose of o tronsfer subject to
o leose.

. Clouse 50 deols wlth tronsfers subject to o leose.

. Clouses 51 to 56 deol with tronsmissions of lond.

. Clouse 52 provides for process of registrotion of o proprietor's
personol representotive os proprieior where o sole proprietor or
proprietor in common dies.

. Clouse 53 provides for the registrotion of o trustee in bonkruptcy
os proprietor of ony lond leose or chorge where o bonkrupt
proprietor dies while

o clouse 5I provides for the oppointment by the Registror of
componies ond subsequent registrotion of o liquidotor os
proprietor of lond held by o company thot is being wound up.

6. Port Vl deols with co-tenoncies ond portitions. lt provides for the
meoning, portitioning ond disposition of lond thot is owned either
os o joini tenoncy or tenoncy in common. lt olso provides for c-
ownership between spouses in which lond held for the use of both
spouses is presumed to be held by the spouses os tenonts in

common.
. Clouse 64 lo 78 deols with generol provisions reloting to leoses. lt

provides for lhe chorocteristics of periodic ond short term leoses
os well os the terminotion of leoses on the occurrence of o future
event. lt provides for the presumpiion o month to month leose
where o lessee remoins in possession of lond upon the expiry of o
leose ond without the consent of o lessor, with oll the obligotions
under the leose continuing in force till vocotion of the lond by
the lessee. This Port olso provides for implied covenonts ond
conditions in o leose on the port of the lessor ond lessee
respectively.

. Clquses 79 lo 82 deol with tronsfers ond ossignment of leoses
ond the implicotions on o lessee ond ossignee.
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. Clouse 83 to 93 deols with remedies ond relief for breoch of the
ierms of o leose under this Port. This Port provides for procedure
for the terminotion of o leose for non-poyment of reni os well os
monner in which notices to terminote o leose for non-poyment
of rent or breoch of ony other covenont under the leose ore
issued. lt olso provides for the opplicotion for on order to
terminote o leose by o lessor or for o relief ogoinst on order for
terminotion by o lessee or persons interested under the leose.

. Clouse 90 provides for the commencement of on oction by o
lessor for domoges, specific performonce, on injunction or
recovery of ony rent orreors insteod of terminoting o leose.
Clouses 94 lo l0l deols with chorges. lt provides for the tocking,
consolidotion, voriotion ond tronsfer of chorges.

. Clouse 101 mokes it mondotory to obtoin consent where o
chorge contoins o prohibition of the tronsfer of o chorge.

. Clouses 1O2 to 120 deols with covenonts, conditions ond powers
implied in o chorge ond provides for the remedies of o lender
where o chorgor defoults or breoches o covenont in o chorge
including entry ond possession of chorged lond by the chorge
under clouse 108;

. Clouse I l0 confers on the chorge the right to exercise ihe power
of sole

o clouse 1I I conferring on the chorge o duty to exercise due cose
in obtoining the best price obtoinoble of the time of sole with o
breoch of this duty being implied where the sole price is oi
twenty five percent below the morket price. This Port provides for
the protection of the interests of the purchoser ond the powers
of o court in gronting relief under this Port.

7. Port Vll provides for the compulsory ocquisition of interest in lond
ond the process to be followed in the issuonce of o notice ond the
determinotion ond oword of compensotion upon ocquisition.

8. Porl Vlll provides for the estoblishment of settlement schemes by
the Commission on beholf of the notionol ond county
governments.

9. Port lX deols with eosements ond onologous rights ond provides for
their enjoyment ond concellotion or extinguishment.

1l
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. Clouse 156 conf ers power on the Commission to creote public
rights of woy with this Port providing for the process ond
compensotion where opplicoble ond the powers of o court to
enforce such rights..l0. Port X contoins miscelloneous motters. lt provides for the

jurisdiction of the Environment ond Lond Court in deoling with
disputes under this Act.
. Clouse 166 provides for the estoblishment of the Lond

Compensotion Fund for the purpose of compensoting persons
offected by the implementotion of this Act leoding to loss of
lond or interest in lond.

. This port creotes offences ond provides for tronsoctions thot moy
be considered os corrupt under clouse l7l.

. This Port olso confers on the Commission ond the Cobinet
Secretory power to moke regulotions for the purpose of
operotionolising the Act ond olso deols with sovings ond
tronsitionol provisions.

I l. The Firsl Schedule contoins the existing legislotion thot is to be
repeoled upon the coming into force of this Act.

4.0 MANDATE OF THE COMMITTEE

4.1 The Deportmentol Committee No. J on Londs ond Noturol Resources
is estoblished pursuont to provisions of Stonding Order No. 198 (2)

ond (3) with the following terms of reference: -

i.) to investigote, inquire into, ond report on oll motters reloting to
the mondote, monogement, octivities, odministrotion,
operotions ond estimotes of the ossigned Ministries ond
deportments;

ii.) to study the progromme ond policy objectives of Ministries ond
deportments ond the effectiveness of lhe implementotion;

iii.) to study ond review oll legislotion referred to it;
iv.) to study, ossess ond onolyze the relotive success of the

Ministries ond deportments os meosured by the results obtoined
os compored with their stoted objectives;

v.) to investigote ond inquire into oll motters reloting io the
ossigned Ministries ond deportments os they moy deem

t2
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necessory, ond os moy be referred to them by the House or o
A,4inister; ond

vi.) to moke reports ond recommendotions to the House CIs often
os possible, including recommendotion of proposed legislotion.

4.2Ihe Committee is mondoted to consider:-
. Londs ond settlement,
. forestry, woter resource monogement ond development,
. irrigotion;
o environment,
. wildlife,
. N4ining ond noturol resources.

Mr. Speoker Sir,

4.3 OVERSIGHT

ln executing its mondote, The Committee oversees the following
Government Ministries; nomely: -

4.3.1 N4inistry of Woter ond lrrigotion;
4.3.2 Ministry of Environment ond A/inerols Resources;
4.3.3 A,4inistry of Londs; ond
4.3.4 /r4inistry of Forestry ond Wildlife.

4.4 COMMITTEE COMPOSIT!ON

The Deportmentol Committee on Londs ond Noturol Resources wos
constituted on June 17th 2009 ond its membership is os follows:-

4.4.1
4.4.2
4.4.3
4.4.4
4.4.5
4.4.6
4.4.7
4.4.8

Hon. Mutovo lr4usyimi, N4.P. - Choirmon
Hon. Peris Chepchumbo Simom, M.P. - Vice Choirperson
Hon. Benjomin Jomo Woshioli, N .P.

Hon. Silos Ruteere A4uriuki, N .P.

Hon. Benedict Fondo Gundo, A .P.

Hon. Mortin Ogindo, lv1.P.

Hon. Njuguno Gitou, A .P.

Hon. Mohommed Affey, M.P.
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4.4.9 Hon. Omor Zongo, M.P.
4.4.10 Hon. Kiemo Kilonzo, M.P.
4.4.1.l Hon. Dr. Erostus K. Mureithi, MBS, HSC, MP

Mr. Speor Sir,

5.0

5.r.t

5.1 .2

5.1 .3

Committee underlokings ond submission golhering

During its considerotion on the Bills, The Committee held eighteen
(1 B) sittings both os o committee, subcommittee ond meeting with
stokeholders, to deliberote on the Bills.

As the Choirperson of the Committee, I toke this opportunity to
thonk oll the r\4embers of the Committee for their potience,
socrifice, enduronce ond hord work during the long sitting hours
under tight schedules which enobled us to complete the tosks
within the stipuloted period.
The Commi'ttee wishes to record its oppreciotion for the services
rendered by the stoff of the Notionol Assembly ottoched to the
Committee. Their efforts mode the work of the Committee ond the
production of this Report possible.

Mr. Speor Sir,

6.0 The Reporl

The Commitlee Reporl on Lond Bills hos onnexes to il ond includes:-

L Report on public heorings with summory otloched;
2. Report of the Committee retreot with the finol Committee

omendments ottoched.
3. The proposed omendments;

7.0 RECOMMENDATIONS AND PROPOSED AMENDMENTS TO THE THREE

tAND BILLS

7.I RECOMENDATIONS
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omending the Lond Bills, the Committee mokes the following
commendotions, thot: -

The Attorney Generol pursuonl lo powers conferred lo him by the
lnterprelolion Act, Cop 2 lows of Kenyo, should immediotely on
possoge of the Lond ond Lond Registrotion Bills, 2012, merged the
two to one.
This based on the amendments deleted in on bill for instance, Co-tenancy:
Amendments deleted all provisions on co-tenancy, presumably to avoid repetition
with the Land Registration Bill. If the bills remain separate, it will be important to
have a framework for co-tenancy in the Land Bill in order to clarify spousal rights to
land. Also, a critical issue remains in the way that the co-tenancy provisions are
written in the Land Registration Bill;

The Minister for londs should fostrock discussion ond immediolely
bring lo lhe house for enoctmenl lhe proposed communily Lond
biil;
The propos.ed omendments be odopled;

7.2 AMEN DMENTS

7.2 N lsstoN BtL 2 I

Clo

TH

se2

clouse 2 of the Bill be omended

)in lhe definilion of the word "irregulorly" by deleling lhe definition ond

"irregulor" in relotion to gront or disposition of lond meons in on underloking

in q monner thot does nol conform to stondords, procedures or crilerio set

oul under this Act or ony olher low"

o)by deleting the definiiion of the word "unlowful"

C use 5

TH T clouse 5 of the Bill be omended-

o)in sub-clouse (2) by inserting the following new porogroph immediotely ofter

porogroph (c);

(d) Monoge ond odminister unregislered oll trust lond ond unregistered

community lond on beholf of the counly government;
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(e) Encouroging, developmenl ond Supporiing Alternolive Dispule

Resoluiions, including developing guidelines on lond dispule Allernotive

Dispute Resolulions, ond developing Alternotive Dispule Resolutions

copocity within NLC county offices ond/or through Counly Lqnd Boords;

(b)bV inserling lhe followlng new sub-clouse immedioiely ofter sub-clouse 2-

"(3) Notwilhslonding the provisions of this section, the Commission sholl

ensure thot oll unregistered lond is regislered within l0 yeors from lhe

commencement of this Act. /

(4) Porlioment moy, ofter toking inlo occounl lhe progress of regislroiion,

extend the period set by the Commission under sub-section (2) (d).

Clouse l4
THAT clouse 14 of the Bill be omended-

(o) in sub-clouse (5), by deleling porogroph (o) ond (b); ond inserting the
words "to the Registror, the revocolion of the title" ofler the words
"recommend" oppeoring on lhe lhird line of the sub-clouse;
(b) in sub-clouse (7) by inserling the words "ond where such iitle is revoked,
the nolionol governmenl or the county governmenl, where opplicoble, sholl
compensote the bono fide purchoser"

Clouse l6
THAT clouse l6 of the Bill be omended by inserting the following new sub-clouse
immediotely ofter sub-clouse (3)-

"(4) The Commission moy poy persons co-opted lo the committees such

ollowonces, ond olher expenses os il moy delermine from lime to lime."

Clouse l7
THAT clouse 17 of the Bill be omended-

(o)in the morginol note by deleting the word " Consullolion" ond substituiing
iherefor the words " Estoblishment of County Lond Monogement Boords"

(b)in sub-clouse (l) by inserting lhe words "ond subject'to Arlicle I0 ond Ariicle
232 ol the Constitution" ofter lhe words "ond county governmenls".

(c)by deleting sub-clouse (2).

Clouse l8
IHAT clouse lB of the Bill be omended-
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Clo

(o)in the morginol note by deleting the phrose "Composition of ond oppoinlmenl

of County Lond Monogement Boords" ond substiluting therefor the words

"Estoblishment ond composiiion of county lond monogement Boords"

(b)bV deleting sub-clouse (l ) ond inserling the following new sub-clouses-

"(1) The Commission sholl, in consullotion ond co-operotion with the notionol ond

counly governments, estoblish county lond monogement boords for

purposes of the monogement of public lond"

"(2) A counly lond monogement boord sholl comprise-

(o)noi less thon three ond nol more lhon seven members oppointed by

the Commission; ond

(b)o physicol plonner or o surveyor who sholl be nominoted by the

county executive member ond oppointed by the governor ond who

sholl.be on ex-officio member.

(c)in sub-clouse (5) by inserting the words "ond Article 232" immedlotely ofter lhe

words "Article 10";

(d)in sub-clouse (7) by deleting the words "guided by" oppeoring immediotely

ofler the words "boords sholl be" ond substiluting'therefor lhe words "comply

with".

use 20
IHAT clouse 20 of the Bill be omended

(o) in sub-clouse (i) by inserting lhe words "ond tronsporeni" immediotely
ofter the words "through o competitive"

(b)in sub-clouse (2) by Inserting the following new sub-porogroph immediolely

ofter sub-porogroph (2) (d) (vi)

" (vii) ony other relevont field;

CLAUSE 2I
IHAT clouse 2l of the Bill be omended in porogroph (d) of sub-clouse (l) byinserting
the words "or ony other low" of the end of the porogroph

Clouse 3l
IHAT clouse 3l of lhe Bill be omended-

(o) in sub-clouse (l)-
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(i) deleting the word "funclions" oppeoring immediotely ofler the
words "deporiments whose" ond subsliluting therefor the word
"services";; ond

(b) in sub-clouse (2)-
(i) by inserling the words "subjecl to Arlicle 252(1)(c) of the
Constitulion ond" of the beginning of lhe sub-clouse"; ond

(c) in sub-clouse (4) by deleling lhe words "ond the services of such opplicont
with lhe Commission sholl be terminoled in occordonce with the lerms of the
conirocl of employment".

Clouse 33
THAT clouse 33 of the Bill be omended by inserling the following new porogrophs
immediolely ofter porogroph (b)-

"(bq) informotion reloting to lhe progress mode in the registrolion of tille in
lond";

"(bb) recommendotions mode by the Commission lo the counly or notionol
governments or to ony slote ogency or orgon ond the oclion loken on such
recommendotions";

"(bc) ony impedimenls to the work of lhe Commission; ond".

Clouse 34
THAT clouse 34 of the Bill be omended by inserting lhe words "within six months"
immediolely ofter the words "Commission sholl".

Clouse 35
THAT clouse 35 of the Bill bb omended by inserling the words "or ony other provision
of this Aci where no specific penolly is provided," ofter the words "conlrovenes sub-
seclion ( i )".

Clouse 36
THAT clouse 36 of the Bill be omended by inserting the words "ond such regulolions
sholl be tobled before Porliomenl for opprovol".

FIRST SCHEDULE
THAT the Firsl Schedule of the Bill be omended-

(o)in porogroph I by inserting the words "ond whenever o voconcy orises"

immediotely ofter the words "commencement of this Act";

(b)in sub-porogroph (o) of porogroph I by deleting the words "Public Service

Commission" ond substituting therefor the words "Offlce of the President"; ond

(c)in sub-porogroph (e) of porogroph 1-
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(i) by deleiing the words "lwo persons, of opposile gender, who ore

citizens of Kenyo " ond substiluting therefor lhe words "one person who

is o cilizen of Kenyo" ; ond

(ii) by deleting the word "hove" oppeoring immediotely ofter lhe words "

orgonizotions who" ond substiluting iherefor the word "hos"

(d) in sub-porogroph (f) of porogroph 1 by deleting the words "o nominee of the

Kenyo Nolionol Humon Rights Commission" ond substiluling therefor ihe words

"o nominee of lhe Associolion of Professionol Socielies in Eosl'Africo",

(e) in sub-porogroph (g) by deleting the words "o nominee of the Nolionol

Gender ond Equolity Commission" ond subslituling lherefor the words "o
nominee of the Kenyo Livestock Morketing Council"

URTH SCHEDULE
T AT lhe Fourth Schedule of the Bill be omended-

(o) in sub-porogroph (l) of porogroph 3 by deleiing lhe word "oppoinled"
oppeoring immediotely ofler the words "holf of lhe"; ond
(b) in sub-porogroph (2) of porogroph 3 by deleling the word "oppoinled"
oppeoring immediotely ofter the words "less thon ihree".
(c) in porogroph 4 by deleling the words "wilh o supporling vole of of leost
two thirds of members present" ond inserling 'the words "by o mojority of lhe
Mem bers".

7 2 LAND RE

C USE 2
TH T clouse 2 of lhe Bill be omended by deleting the definition of lhe word "public
pu oses"

TH

C USE 9

T, clouse 9 be omended-
(o) in sub-clouse (l) ,by deleiing the word "moy" ond substituting therefor
the word "sholl";
(b) in sub-clouse (2) by inserling the words " where necessory" immediotely
ofter the words "oulhorized ond" oppeoring in porogroph (b)

SE IO
THA , clouse lO be deleted

19

CLA

CLA SE II

Parliatrentary Comrnitlee on Lands and Natural Resources - Land Bills. 2012



THAT, clouse 1l be omended by deleiing the words "ond on conditions sotisfoclory
to the Registror" ond subsliiuling therefor the words "os the Chief Lond Regislror moy
reosonobly prescribe".

CLAUSE I5
THAT, clouse 15 be omended-

(o) by deleting the word "Depuly Lond Registror" oppeoring immediotely
ofter lhe words "The Chief Lond Registror";
(b) by deleiing the words " odminister oolh or toke declorolions" oppeoring
in porogroph (d) ond subsliluling therefor lhe words "couse ooths to be
odminislered or declorotions loken".

CLAUSE I9
THAT, clouse l9 be omended by inserling lhe word "with" immediolely ofter the
words "in occordonce: oppeoring in sub-clouse (2).

CLAUSE 2I
THAT, clouse 21 be omended in sub-clouse (2),by deleting the words "in o
permonent monnerl' oppeoring immediotely ofter the words "ony boundory" ond
subsliluling therefor the word "mork."

CLAUSE 28
THAT, clouse 28 be omended in the morginol note by deleting lhe words "volunlory
tronsfer" ond substiluting therefor the words "Tronsfer without voluoble
considerolion".

CLAUSE 29
THAT, clouse 29 of the Bill be omended in porogroph (o) by deleting the words
"spousol rights over motrimoniol property" ond subslituiing lherefor the word "inleresl
of spouses in octuol occupotion of lhe lond or home, during ond on terminotion of
morrioge"

CLAUSE 34
THAT, clouse 34 be omended-

(o)in sub-clouses (l ) by deleting the word "ne\^/" oppeoring immediotely ofter the
words " issue of o" ond substituting lherefor the word "duplicole";

(b)in sub-clouses (3) by deleting lhe word "ne\M" oppeorlng immediolely ofter lhe
words " Registror moy issue" ond substituting lherefor the word "duplicole"

CLAUSE 37
THAT, clouse 37 be omended in sub-clouse (4) by inserling the words "of the
Constitution" immediotely ofter the expression "Subject lo Article 67 (2) (c)" .
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THAT, clouse 38 of the Bill be omended in sub-clouse (l) by inserting ihe words "or
in such other form os the Registror moy in ony porticulor cose opprove"
immediolely ofter the words "prescribed form".

CLAUSE 40
THAT, clouse 40 be omended in sub-clouse (1) -

(o) by deleting the word "o" oppeoring immedioiely ofler ihe word
"creote" ond substituting therefor the word "on"; ond
(b) by deleting the words "or thol the lond is freefold" oppeoring
immediotely ofler the words "of the lond" in the fifth line.

CLAUSE 43
THAT, clouse 43 of the Bill be omended by deleting lhe words "new regislers hove
been opened in respect of eoch subdivision" ond subs'tiluling therefor the words
"duly regislered eoch new subdivision"

LAUSE 45
AT, clouse 45 be omended in sub-clouse (5) -

(o) by deleting the word " pin" oppeoring immediotely ofler ihe words "o
copy of " in porogroph (b) ond subslituting therefor ihe words " Personol
ldentificotion Nu mber".
(b) by deleling the word " be" oppeoring immediolely ofler the word
"moy" in porogroph (e).

LAUSE 55
T, clouse 55 be omended-

by inserting the following new sub-clouse immediolely ofler sub-clouse

"(3o) The lond register mointoined under clouse 7 of this Act, sholl be
deemed to be the lond register for purposes of the Seclionol Properlies
Act."

(b) by deleting sub-clouse (a) ond substituting therefor the following new
sub-clouse-

"(4) The registror sholl register long-term leoses ond issue certificotes of
leose over oportmenls, flots, moisonettes, townhouses or offices hoving
the effect of conferring ownership, if the property comprised is properly
geo-referenced ond opproved by the stotutory body responsible for
the survey of lond".

USE 56

)

)-

o
3

T, clouse 56 be omended-
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(o)by deleting porogroph (1);

(b)by renumbering lhe existing sub-clouse (2) os clouse 56

CLAUSE 57
THAT, clouse 57 be deleled

CLAUSE 58
THAT, clouse 58 be omended in sub-clouse (6) -

(o) by deleting the word "chorge" oppeoring immediotely ofter the words "
the exercise by the" ond subslituting therefor the word " chorgee".
(b) by deleting the word "horge" oppeoring immediolely ofter lhe words
"poyment lo the " ond substiluting lherefor lhe word " chorgee".

CLAUSE 6I
IHAT, clouse 6l be omended by deleting the word "willnol" ond substituting therefor
lhe word "will nol".

CLAUSE 75
THAT, clouse 75 be omended in sub-clouse (5) -

(o)by deleling the word " chorgor" wherever it occurs ond substituting lherefor
the word " chorgee".

(b)bV deleling the expression "section 95 of lhe Lond Acl" ond subsliluling
therefor lhe expression "lhe low reloting 1o lond".

CLAUSE 8I
THAT, clouse Bl be omended in porogroph (c) of sub-clouse (l )-

(o) by deleting the word "bul" oppeoring immediolely ofler the word
"incorrecl"; ond

(b) by inserling the words "in wriling" immediotely ofler lhe word "notice".

CLAUSE 83
THAT, clouse 83 be omended in the proviso by deleting the words "be
indemnified by the Governmenl oul of Funds provided by Porlioment" ond
subsliluling therefor the words "indemnity".

CLAUSE 93
THAT, clouse 93 be omended in sub-clouse (B) by deleling the word "on"
oppeoring immediotely ofler the words " sholl loke effect" ond subsliluting
therefor the word " o".
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THAT, clouse 95 be omended
(o) in sub-clouse (l)(o) by deleting lhe word "tenonls in common"
oppeoring immediotely ofter the words " lond os" ond subslituting therefor the
word " joinl lenonts".
(b) in sub-clouse (1)(b) by deleling the word "tenonls in common,'
oppeoring immedio'tely ofler the words "spouses os" ond substiluling therefor
the word " joint ienonls".
(c) ln sub-clouse (4) by deleting the word "voidoble" ond substiluling
therefor the words "void".

CTAUSE I 06
THAT, clouse .l06 be omended in the morginol noie by deleiing lhe word
"SovingRegisters" ond substituting therefor lhe words "soving Registers".

CLAUSE I 07
THAT, Clouse 107(21 (b) be omended by deleting the clouse ond subslituting therefor

ilh the new sub clouse

2) ln compiling ihe-.lond regisler, the Regisiror sholl regisler-

(a) The Commission in lrust for lhe counly ond notionol governmenl os
the proprielor of oll public lond in the oreo; ond
(b) subjecl to the Lond Adjudicotion Act ond the Lond Consolidotion Act,
the Commission os the proprielor of oll unregislered lrusl lond ond

unregistered community lond in the oreo, subject in eoch cose to ony
gront or leose offecting the lond.

LAUSE I IO
AT, clouse l'10 be deleted ond reploced by the following new ctouse-

vlng
d
nsi'tionol
VISIONS

h

peci to
es,

ers
C

U

I10. Until the cobinet secrelory mokes lhe regurolions
coniemploted under section 112 , ony rules, orders, regulotions,
directions, notices forms, notificotions or olher odministrotive octs
mode , given, issued or undertoken before the commencement
of this Act under ony of the Acls of Porlioment repeored by ihis
Act or ony other low, sholl conlinue in force ond sholl be
consirued with the olterolions, odoplotions, quolificotions ond
exceptions necessory to bring them into conformity with this Act"

o
e

C

T

o

sE 1r2

clouse I l2 be omended by deleting the word "moy" oppeoring immediotely

the words "Cobinet Secretory" ond substituting therefor the word "sholl" .
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CLAUSE I I3
THAT, clouse I l3 of the Bill be deleied

7.2.3 LAND B !LL,2012

Clouse 2
IHAT clouse 2 of the Bill be omended-

(o) by inserting the following new definilion in proper olphobelicol
sequence-

"county executive commiltee member" meons the county executive
commillee member responsible for motters of lond" /

(bb) by inserting lhe definilion of freehold -
"freehold" meons the unlimited right to use ond dispose of lond in perpeluily
subject lo the rights of olhers ond the regulotory powers of ihe nolionol
governmenl, county governmenl ond olher relevont slole orgons.

(b)in the definition of "dwelling house" by deleling lhe word "corliloge" ond
subsliluling therefor lhe word " curliloge";

(c)by deleting -lhe definilion of "joinl tenoncy" ond substiluling therefor the
following definition-

"joinl lenoncy" meons o form of concurreni ownership of lond where lwo or
more persons eoch posses the lond simulloneously ond hove undivided
inlerest in the lond under which upon the deoth of one owner il is tronsferred
to the surviving owner or owners".

(d)by deleting the definilion of lhe word "lond odminislrotion";
(e) by deleting the definition of lhe word " lond monogement";
(f) bV deleling the definition of "leose" ond substiluting therefor the followlng new

definition-
"'leose" meons the gront , with or without considerotion, by the proprielor of lond

of the right to the exclusive possession of his or her lond, ond includes the righl
so gronled ond the instrumenl gronting il , ond olso includes o subleose bu'l
does nol include on ogreement for leose".

(g)by deleling the definition of lhe word "leosehold";
(h) by deleting the definilion of "licence" ond substituting therefor the following

new definition-
"licence" meons o permission given by the Commissioner in respecl of public
lond or proprietor in respecl of privote or community lond or o leose which
ollows the licensee lo do some oct in relotion to the lond or the lond
comprised in the leose which would olherwise be o tresposs, but does nol
include on eosemenl or o profil".

(i) by deleling the definition of the word "licensee";

(j) by deleling lhe definition of "regisler" ond substiluling therefore the following
new definition-
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CLAUS
THAT,

CLAUS
THAT, C

CLAUSE
THAT, C

yeors" i

CTAUSE
THAT, cl

NEW C
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(t)

(m)

'regisier" hos the meoning ossigned to it under the low reloting 1o lond
egistrotion".

(k) deleting the definition of "lenoncy in common" ond substiluling therefore
he following new definilion-

'tenoncy in common" meons o form of concurreni ownership of lond in which
or more persons possess the lond simulloneously where eqch person holds

n individuol, undivided inleresl in the properly ond eoch porty hos the righi to
lienote, or lronsfer lheir inlerest".
y deleling the definilion of the word "peri-urbon oreo"

by deleting the definilion of the word "lemporory purpose".

deleting the definition of lhe word "Rules commitlee"

4
ouse 4 be omended in sub-clouse (2) -

) by deleting the word "ond" oppeoring oi the end of porogroph (j)

) By inserting lhe following new porogrophs immediolely ofter porogroph

jo)offording equol opporlunities to members of oll elhnic groups";
jb) non-discriminotion ond protection of lhe morginolized"; ond
c) democrocy, inclusiveness ond porticipolion of the people

5

use 5 be omended in sub-clouse (l) by deleling porogroph (c)

7

use 7 be omended in porogroph (h) by inseriing the words "exceeding 21

mediotely ofler the words "leoses"

8
use B be omended-

)by inserling the following new porogroph ofler porogroph (o)-

,,(

cl

o) sholl evoluote oll porcels of public lond bosed on lond copobility

ssificolion, lond resources mopping considerotion, overoll polentiol for use,

resource evoluolion doto for lond use plonning";

in porogroph (b) by deleting the words "stokeholders" ond substituiing

lherefor the words " lhe public ond relevont institulions";

USE

o
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THAT, the Bill be omended by inserting the following new clouse immediolely ofler
clouse B-

Conversion
of lond.

BA. (1) Any lond moy be converled from one cotegory ro onolher
in occordonce wilh lhe provisions of lhis Act or ony other wrilien
low.

(2) Wilhout prejudice lo the generolily of subsection ()) -
(o) public lond moy be converled lo privole lond by

olienotion i ,

(b) subject lo public needs or in the inleresl of
defence, public sofety, public order, public
morolity, public heolth, or lond use plonning, public
lond moy be converted to communily lond;

(c) privote lond moy be converted lo public lond by-

(i) compulsory ocquisilion;

(ii) reversion of leosehold inleresl 1o
government ofler the expiry of o leose;
ond

(iii) tronsfers; or

(iv)surrender.

(d)Community lond moy be converled lo eilher
privote or public lond in occordonce wilh ihe low
reloting to community lond enocted pursuonl lo
Article 63(5) of the Constilution.

(3) Any subslontiol tronsoction involving the conversion of

public lond lo privote lond sholl require opprovol by the

Notionol Assembly or County Assembly os lhe cose moy be.

(a)The Commission sholl couse o regisler to be kept

contoining ihe following porticulors -

(o)public lond
olienolion;

converted to privole lond by
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(b)nomes ond oddresses of oll persons whose lond
hos converted to public lond through compulsory
ocquisition or reversion of leosehold;

(c)community lond converled to eilher privote or
public ;ond

(d)such olher detoils os the Commission moy direcl.

(5) The Commission moy moke Rules for the better
corrying out of lhe provisions of ihis seclion, ond, withoui
prejudice lo the generolily of the foregoing, the rules moy
provide for lhe following-

(o) prescribing substontiol lronsoctions requiring
opprovol of the Notionol Assembly or the
County Assembly os lhe cose moy be;

(b) prescribing onything required lo be prescribed
under lhis seclion;

(c) reguloting ond controlling the conversion of
lond from one cotegory lo onother;

(d) prescribing the foctors to be opplied or token
into occount in delermining lond thot is to be
converled;

(6) Rules mode under this section moy conloin-

(o) different provisions for differenl porls of Kenyo;

(b) differeni provisions for different cotegories of
conversion or kinds of tronsoctions; or

(c) exemptions or conditionol exemplions from lhe
operotion of ony rule mode under this seclion.

(7) Any Rules mode by the Commission under
subseclion (5) sholl, be tobled before Porlioment,
for opprovol.

9

louse 9 be deleted
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CLAUSE I O

THAT, Clouse l0 be omended in sub-clouse (3) by deleting the expression "l0(3)"
ond substiluiing lherefor the expression ".l0(2)".

CLAUSE 'I 
1

THAT, clouse ll be omended in sub-clouse (3) by inserling the word "wilh"

immediotely ofler lhe word "deoling".

CLAUSE I2
THAT, clouse 12 be omended -

(o)in sub-clouse (l)-

(i) by inserting ihe word "public" of lhe beginning of porogroph "(o)

(ii) by inserting the words " in order lo omeliorole their disodvonloged
position" immediotely ofler the word "qroups" oppeoring in

porogroph (b).

(b)in sub-clouse 12) by deleting porogroph "(e)" ond substituting therefor the

following new porogroph"

"(e) Nolurol, cullurol, ond hisloricol feotures of exceplionol notionol volue

folling within public londs"

(c)in sub-clouse (3) by inserting the words " subjecl to Article 65 of ihe

Constitulion" o1 the beginning of lhe sub-clouse .

(d)in sub-clouse (a) by deleling the expression "subsection (4)" ond subslituling

therefor the expression" subsection (3)".

(e) by deleling sub-clouse (6);

(f) in sub-clouse (8) by deleting the word "ollocote" oppeoring immediotely

ofter the words "noi be" ond substiluting lherefor lhe word "ollocoled"
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(g) by deleling sub-clouse (10) ond subslituting therefor with o new sub clouse

"12(10) where the lond ollocoted under sub seclion (9) is nol developed in

occordonce with fhe ferms ond condilions sfipu/oted in the /eose, thol lond

sho// oulomoticolly revert bock lo fhe notionol or county governmeni, os

lhe cose moy be."

(h) in sub-clouse (.l1) by deleling the word "disposition" ond substituling

lherefor lhe word " ollocotion"

(i) by deleting sub-clouse (12) ond substiluting therefor lhe following new sub-

clouse-

"(12) The Commission sholl moke regulotions prescribing lhe criterio for

ollocotion of public lond ond without prejudice lo lhe generolity of the

foregoing, such regulotions moy prescribe

(i) forms of ownership ond occess to lond under oll tenure systems;

(ii) the procedure ond monner of setting oside lond for investments;

ii) procedures to be followed with respect lo ouction ond disposilion

of lond;

(iv) oppropriote mechonisms for repossession of lond given to citizens ol

lhe expiry of o leose; ond

(v) Mechonisms of benefil shoring with locol communities whose lond

hove been set oside for investmeni.

EW CLAUSE
T, ihe following new clouse be inserted immediotely ofter clouse l2-

ssee
l2A (l) Where ony lond reverts bock to the nolionol or

county government ofter expiry of the Leosehold tenure
the Commission sholl offer lo the immediote posl holder of
lhe Leosehold inlerest pre-emptive rights lo ollocotion of
the lond provided thol such Lessee is o Kenyo citizen ond
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emplive

rights lo

ollocolion

thot the lond is nol required by the noiionol or the county
government for public purposes.

(2) The Commission moy moke rules for the belter corrying oul
the provisions of this seclion, ond withoul prejudice to the
generolity of the foregoing, ihe rules moy provide for the
f ollowing.

o) prescribing the procedures for opplying for exlension
of leoses before their expiry.

(b) prescribing the foctors to be considered by ihe
Commission in delermining whether to exiend the
tenure of the Leose or re-ollocole the lond to the
Lessee. t

(c) the stond premium ond or lhe onnuol renl lo be poid
by the Lessee in considerotion of extension of lhe
Leose or re-ollocolion of the Lond.

(d) other covenonls ond conditions lo be observed by
lhe Lessee.

CLAUSE I3
THAT, clouse l3 be omended -

(o)in sub-clouse (1) by inserting the words "public ond" immediotely before lhe

words " inleresled porties"

(b)in sub-clouse (a) by deleting the word "be" oppeoring immediolely ofter the

words "the Commission sholl"

(c)in sub-clouse (5) by deleting the words "current lond users ond community

bosed orgonizolions" ond substi'tuting therefor the words " persons in ocluol

occupolion of the lond".

CLAUSE I4
THAT, clouse l4 be omended in sub-clouse (l)bydeleting the expression "subject to
Ariicle 66(2)" oppeoring of the beginning of the sub-clouse ond subsliiuting
lherefore the expression "Subjecl lo Article 66(l)."

CLAUSE I5
THAT, clouse l5 be omended-

(a) in porogroph (o) of sub-clouse (l) by deleting the expression "section 15"

ond substiluting therefor the expression" seclion 14";
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(b) by deleting sub-clouse (a) (o) ond(b)

C USE I9
TH T, clouse l9 be omended-

(o)in the morginol nole by deleling the words "Licence for temporory purposes

specified in the leose" ond substituting lherefore the words "Licence for

iemporory purposes"

(b)in sub-clouse (l) by deleting the words " temporory,purposes" ond
subsliluting therefor the words " o period nol exceeding five yeors";

(c) by deleting sub-clouse (2);

(d)in sub-clouse (4) by deleling lhe words " rent" ond substituling therefor the
words "fee";.

USE 2I
, clouse 21 be omended-

) in the morginol note by deleting the word "ren1" ond substiluting therefor lhe
words "fees".

) in porogroph (o) by deleting the word "renl" ond substituting therefor ihe
words "fees".

sE 22

clouse 22 be omended by deleting the morginol note ond subslituting lhereforTHA

the lowing-

"lmplied covenonls ond conditions by grontor or lessor".

sE 26

clouse 26 be deleled ond reploced by the foilowing new clouse-

olions 26. A child sholl be copoble of holding litle to lond through o

3l
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of children. lrustee ond such child sholl be in the some position os on oduli

wilh regord lo the child's liobilily ond obligolions 1o the lond.

CLAUSE 36
THAT, clouse 36 be deleled.

CLAUSE 37
THAT, clouse 37 be deleted ond reploced by the following new clouse-

Community 37. Community lond sholl be monoged in occordonpe wilh the

lond. low reloling to communily lond enocled pursuonl io Article 63 of

lhe Conslilution.

CLAUSE 39
THAT, clouse 39 be omended-

(a) in the morginol note by deleling the words "procedure for regoining
possession" ond subsliluling therefor the words "Vendor's right to regoin
possession".

(b) by deleting ihe word "only" oppeoring immedioiely ofter lhe words "the
controcl by lhe purchoser"

CLAUSE 40
THAT, clouse 40 be omended in sub-clouse (1) by inserling lhe words "ond mesne
profils" immediotely ofter the words "clolming domoges"

CLAUSE 41
THAT, clouse 4l be omended by deleting porogroph (f)

CLAUSE 42
THAT, clouse 42 be deleted

CLAUSE 43
THAT, clouse 43 be deleted

CLAUSE 46
THAT, clouse 46 be deleted.
CLAUSE 48
THAT, clouse 48 be omended in sub-clouse (l) by deleling the word "lronsfer ond
substituting therefor the word "tronsferee".

CLAUSE 49
THAT, clouse 49 be omended by inserting the words "where opplicoble,"
immediotely ofler the words "poy lhe inleresl".
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SUB

imm

ITLE Thol, words "Port vl CO-TENANCY AND PARTITION" oppeoring

iolely ofter clouse 56 be deleted

use 68 of lhe Bill be omended by deleting lhe words "by reoson of lhe foct"

tituting therefor the word "provided"

ely ofter ihe words "o leose of"

I
use Zi be deleted

/3 be omended-

JJ

CLA Es7
THAT, louse 57 of the Bill be deleted

CtAU E58
THAT, louse 58 of the Bill be deleled

crA 59
THAT, louse 59 of the Bill be deleled

CLAUS 60
THAT, louse 60 of the Bill be deleted

CLAUS 6t
THAT, louse 6l of the Bill be deleled

CLAUS 62
ouse 62 of the Bill be deletedTHAT,

CTAUS 63
use 63 of the Bill be deletedTHAT, C

CLAUS 67
THAT, C use 67 be omended in sub-clouse (l), porogroph (b) by inserling theword
"leose" mmediotely ofter lhe word "periodic"

CLAUSE 68

THAT, C

ond su

CLAUSE

THAT, cl use 70 be omended in sub-clouse (l) by deleting the word "o" oppeoring

immedi

CLAUSE
THAT, cl

CLAUSE
THAT, cl

3
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(o)in sub-clouse (1) by deleting the "commo" oppeoring immediolely ofter lhe
word "Acl";

(b)in sub-clouse 12) by deleting lhe word "subleose" oppeoring ofler the word
"the" on the second line ond substituting therefor lhe words "sub lessee";

(c)in sub-clouse (3) by deleting porogroph (c);
(d)bV deleling sub-clouse (4).

CLAUSE 75
THAT, clouse 75 be omended in sub-clouse (i)-

(o)by deleting the word "lo" oppeoring of lhe beginning of lhe senlence in

porogroph (o) ond subslituting lherefor the words "lhol"; '

(b)by deleling the word "lowful" oppeoring immediolely oftelthe words

"withoul ony" in porogroph (o).

(c)by deleting the word "lenoncy" ond subsliluling therefor lhe words "leose"

in porogroph (d).

(d)bV deleling the word "to" oppeoring immediotely ofler lhe words "one

months nolice" of lhe end of the senlence in porogroph (e).

CLAUSE 76
THAT, clouse 76be omended in sub-clouse (l) by deleling the words "other lhon o
shorl lerm leose".

CLAUSE 78
THAT, clouse 78 be omended by inserling lhe word "lhe owner" immedioiely ofler
the words "heod leose 1o" oppeoring on the first line.

CLAUSE 82
THAT, clouse 82 of the Bill be omended-

(o)by deleling sub-clouse l2);

(b)by renumbering sub-clouse (3) os sub-clouse (2);

CLAUSE 83

THAT, clouse 83 be deleted ond reploced with the following new clouses-

Lessor's B3A. (l) Subject to the provisions of section 83D ond lo ony
right of provisions to the conlrory in the leose, the lessor sholl hove the
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forfeiture. right to forfeil the leose if the lessee -
(o) commils ony breoch of , or omits lo perf orm, ony
ogreement or condilion on his porl expressed or implied in
the leose; or

(b) is odjudicoied bonkrupl; or

(c) being o compony, goes into liquidolion.

(2) The right of forfeiture moy be -
(o) exercised, where neither lhe lessee nor ony p"rso.,
cloiming lhrough or under him is in occupotion of the lond,
by entering upon ond remoining in possession of the lond;
or

(b) Enforced by oclion in the court.

(3) The occeptonce by lhe lessor of onl rent ofler lhe service of
o nbiice of forfeilure under seclion B3c does not operote os
o woiver of the lessor's right of forfeilure unless lhe lessor hos
by ony other positive oci shown on intention lo treol lhe
leose os subsisting.

B3B The forfeiiure of o leose delermines every subleose ond every
other inleresi oppeoring in the register reloling to lhot leose, but -

(o) where the forfeiture is sel oside by the court on the
grounds thot il wos procured by the lessor in froud of the
sublesee; or

(b) where the court gronls relief ogoinst the forfeiture under
section 83D,every such subleose ond other inlerest sholl be
deemed not to hove determined.

ure B3C. Notwithstonding onylhing to lhe conlrory contoined in lhe
leose, no lessor sholl be entiiled to exercise lhe right of forfeiture
for the breoch of ony ogreement or condilion in lhe leose,
whether expressed or implied, until the lessor hos served on the
lessee o notice of not less thon 30 doys:- -

(o) specifying the porticulor breoch comploined of; ond
35
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Relief
ogoinsl
forfeiture

CLAUSE 84
THAT, clouse 84 of the Bill be deleted

(b) if the breoch is copoble of remedy, requiring lhe lessee
lo remedy lhe breqch within such reosonoble period os is

specified in the notice; ond

(c) in ony cose other thon non-poymenl of ren't, requiring
lhe lessee 1o moke compensolion in money for the breoch,

ond lhe lessee hos foiled lo remedy the breoch within thirty doys
ihereofier, if it is copoble of remedy, ond lo moke reosonoble
compensolion in money.

B3D. (1)A lessee upon whom o nolice hos been served under
seclion B3C, or ogoinst whom the lessor is proceeding, by oclion
or re-entry, to enforce his right of forfeilure, moy opply 1o the
court for relief; ond the courl moy gront or refuse relief, os lhe
court, hoving regord lo the proceedings ond the conducl of the
poriies ond lhe circumstonces of the cose, thinks fil, ond, if il
gronis relief, moy gronl ii on such lerms os it thinks fil.

(2) The court, on opplicolion by ony person cloiming os sublesee
or chorgee ony inleresl in the property or port of lhe property
comprised in the leose forfeited or sought to be forfeited, moy
moke on order vesiing lhe properly or such porl in such sublesee
or chorgee for lhe whole period of the leose or ony less period,
upon such condllions os the courl in lhe circumslonces of the
cose thinks fit:

Provided lhol nothing in this subsection sholl opply in the cose of
o forfeiture orising from o breoch lo which the sublesee is o
porty, or from the breoch of on express ogreement or condition
ogoinst subleosing, porting with the possession of or disposing of
the properly leosed.

(3) This section sholl hove effecl notwithstonding ony stipulotion
or ogreement lo ihe controry ond whether the leose is regislered
or nol.
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THAT, louse 85 of the Bill be deleted

CLAU E86
THAT, louse 86 of the Bill be deleted

CtAU E87
THAT, louse 87 of the Bill be deleled.

CLAU
THAT,

88
louse 88 of the Bill be deleled

CLAUS 89
THAT, louse 89 of the Bill be deleted

CLAUS 90
ouse 90 of the Bill be deleledTHAT,

CLAUS 9l
THAT, use 9l be omended by inserling the following proviso of lhe end of sub-
clouse 2)-
"Provid d thol o lessee who is oggrieved os o result of unlowful eviction under lhis
section moy commence on oction ogoinsl lhe lessor for remedies"

CLAUSE 93

THAT, cl use 93 be omended-

(o)in the morginol nole by deleting the words "power lo creote chorge" ond

S stituting lherefor lhe words " lnformol chorges";

(b)in sub-clouse (3) by deleting the word " signed" ond subslituting therefor the

s " execuled";

(c)in ub-clouse (5) by inserting lhe word "formol" immediotely ofter the word

An informol chorge moy be creoted where -

37

' oppeoring of the beginning of the sub-clouse

(d)bv deleiing sub-clouse (6) ond subsiituting therefor lhe following new sub-

cl se-

tl
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(o) o chorgee occepls o wrillen ond witnessed underloking from o
chorgor, the cleor intenlion of which is to chorge the chorgor's lond
or interesl in lond, wilh the repoymenl of money or money's worth,
obloined from lhe chorgee;

(b) lhe chorgor deposits ony of the following -

(i) o ceriificole of title 1o lhe lond;

(ii) o document of leose of lond;

(iii) ony olher document which il is ogreed eviderlces ownership of
lond or o right to inlerest in lond.

(2) A chorgee holding on informol chorge moy only toke possession of or
sell the lond which is the subject of on informol chorge, on obloining
on order of the court to thot effect.

(e)in sub-clouse (B) by deleling the words " possessor" ond subslituling therefor

the words " posses or";

CLAUSE I 06

THAT, clouse .l06 be omended in sub-clouse (6) by deleling the word "smoll"
oppeoring immediotely ofter the words "receiver under o";

CLAUSE 1 I7
THAT, clouse 117 of the Bill be omended by deleting porogroph (d) ond subsiituting
lherefor the following new porogroph-

(d) the period for remedying the breoch specified in the nolice served under
seclion 104 wos reosonoble or hod expired, ond the courl mCIy gronl relief
without determining oll or ony of lhose motters.

CLAUSE I I9

(o)THAT, clouse ll9 be deleted ond reploced by wilh the following new clouse-

Power of
the Court
to reopen
cerloin
chorges
ond revise

119. The Courl moy reopen o chorge of wholever omount
secured on o motrimoniol home, in the interesls of doing juslice
between the porties.
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,I (b)purchose of privote lond for settlement progrommes;

(c)estoblishment ond monogement of refugee comps;

(d)provision of shelter ond o livelihood to persons in need
of settlement progrommes;

(e)reseorch, documentotion ond disseminotion of
informotion on settlement progrommes; ond

(f) ony other purpose thot would enhonce the
development ond promotion of settlement
progrommes thot moy be opproved by the
Commission.

(a) The Fund sholl be odministsered in occordonce with the
provisions reloting to public Funds under the low reloting
to public finonce monogement.

CLAUSE I73
THAT, clouse I73 be omended-
(o) in sub-clouse (l)-

(i) by deleting the words " ond removing ony difficulties occosioned by the

coming into operotion of this Act"

(b) ln sub-clouse 2-

(i) by deleting the words "Cobinet Secretory" ond substituting thereof the

word "Commission; ond

(ii) by deleting the words "personsond" ond substituting therefor the words

"persons ond' in porogroph (d)

CLAUSE I75
THAT, clouse 

,I75 
be deleted.

CLAUSE I76
THAT, clouse 17 6 be omended by renumbering the existing clouse 17 6 os clouse I 75

SCHEDUTE

THAT the First Schedule of the Bill be omended by inserting the following -
The Lond Control Act, Cop .302

SECOND SCHEDULE

4t
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CONSEQU ENTIAI AMEN DMENTS

Amendment of
section 169 of the
Agricullure Acl,
Cop.3l8

Seclion 169 of the Agricullure Acl, cop.3lg is omended by
repeoling porogroph (d).

8.0 coNcLUsroN

8.1 Finolly, it is now my pleosont duty, on beholf of the Deportmentol
Committee on Londs ond Noturol Resources, to present ond
recommend this report to the House pursuont to the provisions of
Stonding Orders of the Notionol Assembly.

8.2 On beholf of.the Committee, I the house to odopt the report.

SIGNED:

HON. MUTAVA MUSYIMI, MP
CHAIRMAN

DEPARTMENTAT COMMITTEE ON TANDS AND NATURAL RESOURCES

DATE:.........APR|1 17, 2012.

ln the presence of:-

1. Hon. Peris Chepchumbo Simom, M.p. - Vice Choirperson
2. Hon. Benjomin Jomo Woshioli, M.p.

3. Hon. Silos Ruteere Muriuki, M.P.

4. Hon. Benedict Fondo Gundo, M.p.

5. Hon. Njuguno Gitou, M.P.

6. Hon. Kiemo Kilonzo, M.P.

7. Hon. Dr. Erostus K. Mureithi, MBS, HSC, Mp

8. Hon. Mohommed Affey, MP
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lerms

CLAU
THAT,

(o
(b)

CLAU
THAT,

(o)

(b)

CLAU
THAT,

(o)

(b)

CLAUS
THAT,

(

(c

E't20
louse 120 be omended in sub-clouse (l)-

by deleling subporogroph (iii) of porogroph (o);
"by inserting ihe words " on opplicotion" ol the beginning of porogroph (c) .

E 121
louse l2l be omended-
n sub-clouse (5) by inserting the words " the Registror ond" immediotely ofler
he words " nolice lo" oppeoring in the third line of the sub-clouse;
y inserling the following new sub-clouse immediotely ofler sub-clouse(5)-

"(5A) upon service of the nolice, the regislror sholl moke on entry in ihe
register of the intended ocquisition".

E 124
louse 124 be omended in sub-clouse (1 )-
y deleting porogrophs (o), {b), (c) ond (d);

y inserling the words "the lond is required for public purposes or in the public

interesl os reloted to ond necessory for fulfilmenl of lhe sloled public

purpose" immediolely ofler the words " in wrilinq thot" oppeoring in on lhe

second line of the sub-clouse;

148
ouse 148 be omended in sub-clouse (4)-
by deleting the word " governor" oppeoring in porogroph (b)ond subsiituting
iherefor lhe words " governmenl, opproved by the Counly Assembly";

by deleting porogrophs (e), (f) ond (g).

by deleting porogroph (g)ond subsiiluting therefor the following new

porogroph-

"(e) o representotive of persons with speciol needs"

(d by inserling the words "prescribed by the county governmenl" immediotely

ofter the word "orgonizotion" in porogroph (h);

by inserling the words "prescribed by the county governmeni" immedioiely

ofter the word "representolive" in porogroph (i)
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NEW CLAUSE
THAT, the following new clouse be inserled immediolely ofter clouse I 48-

Setllement
Fund.

14BA (l) There is estoblished o Fund to be known os the
Settlemenl Fund which sholl be odminislered by the Notionor
Lond Commission.

(2) There sholl be poid into the Fund -

(o)ony monies opproprioted by Porlioment for the purposes
of the Fund;

(b)ony funds provided by biloterol or mullilolerol donors, for
lhe purpose of the Fund;

(c)gifts, gronts ,donolions or endowmenls os moy be given io
the Commission for the purpose of the Fund;

(d)monies thol moy be borrowed by the Commission for the
purposes of the Fund;

(e)the rotes, chorges, dues, or fees levied by lhe Commission
under lhis Act;

(f) oll monies derived from lhe poyment mode by
beneficiories of setllemenl schemes ; ond

(g)such sums os moy be poyoble to lhe Commission pursuont
to this Acl or ony olher writlen low.

(3) The Fund sholl be opplied to lhe following purposes-

(o)provision of occess to lond -

(i) to squo'tlers;

(ii)1o disploced persons;

(iii) for development projects;

(iv) for conservoiion; or

(v) such other couses thot moy leod to movement ond
displocemenl of persons;
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PARLIAMENTARY COMMITTEE ON

LAND AND NATURAL RESOURCES RETREAT ON LAND BILLS

INTRODUCTION

Pursuant to Article 60,61 ,62,63,64, 65, 66,67 and 68 of the Constitution of Kenya,2010,
The Land Bills - National Land Commission Bill, 2012, Land Registration Bill, 2012 and

Land Bill, 2012, were published on Friday, 1Oth February 2012 and N4onday, '13th February

2012 respectively under the hand of the IVinister for Lands

The National Land Commission Bill and Land Registration Bill,20'12 went through the First

Reading on Wednesday 15th February,2012. While the Land Bill, 2012 went through the

First Reading on Wednesday, 22no February, 2012 and thereafter, Committed to the

relevant Parliamentary Committee - (Parliamentary Committee on Lands and Natural

Resources) pursuant to House Rules of Procedure.

On, February 23,29,2012 and lVlarch 7,2012, following the referral of the Bills to the

relevant parliamentary Committee, Parliamentary Comrnittee on Lands and Natural

Resources resolved to invited public participation pursuant to Article 118 of the Constitution

of Kenya, 2010.

During its sitting held on Wednesday, IVlarch 7 and Tuesday, IVarch 13, 2012, lhe
Departmental Committee on Lands and Natural Resources resolved to undertake and hold

a retreat on the three Land Bills (The National Land Commission Bill, Land Bill and Land

Registration Bill, 2012). And that the Chairpersons of all Committees are invited to

participate in the retreat to increase the participation of lVlembers of Parliament The retreat

is scheduled to take place in April 1sr - April7rH,2012.

The objective of the workshop is to:-

i.Consider views and memoranda from the public following the public hearings to

be held on March 19th - 24,2012',
ii.scrutinize the Bills more closely with the assistant of the experts from

Commission on the lmplementation of the Constitution, Law Society of Kenya and

Kenya Law Reform Commission;
iii.consider the proposed amendments; and;

iv.Apprise other Committee lVembers on the proposed amendments

Herein below is the report on the Workshop
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OPENING REMARKS BY T!.{E CFIAIR OF T[-IE DC ON LANDS AND NATURAL
RESOURCES

The Chairperson of the Departrnental Committee on Lands and Natural Resources, Hon
IVutava l\4usyimi, tt4P thanked Hon. James Orengo, N/P, the N/inister for Lands and Hon.
Gonzi Rai, l\/P, the Assistant [Vinister for Lands for honouring the invitation to attend the
Retreat. He further thanked Chairpersons of Committees represented and all [Vembers
present for finding time to join the Committee to deliberate on the Land 8i11,2012, the
National Land Commission Bill, 2012 and the Land Registration Bill, 2012.

The Chairperson further thanked all stakeholders for their respective roles undertaken in

rking on the various land bills. (List of participants attached)

e stated that the Retreat provided an important forum for both the consideration for all the
mendments proposed on the three bills, public views and memoranda received during the
ublic hearings facilitated by the Departmental Committee on Lands and Natural
ESOUTCES

he Chairperson reminded the Committee that only twenty days remained out of the sixty
ays extension granted by Parliament. IVeaning that the Bills must be passed by April22,

12

EMARKS BY THE MINISTER FOR LANDS

e IMinister congratulated the Committee on its success in achieving the extension of the
eadline for the enactment of the three land bills which had allowed the further gainful

sultations with all stakeholders

e IVinister informed the meeting that the IVlinistry did not have a predetermined position

the provisions of the three bills.

e further informed the l\4embers that the Constitution recognised the National Land Policy
nd thus there was need to ensure that the three land bills gave cognizance to the issues
umerated in the Policy

he Chairperson proceeded to declare the Retreat officially open

EY CONCERNS ON THE BILLS

HE NATIONAL LAND COMMISSION BILL, 2012
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. The Bill proposes an Act of Parliament to provide for the functions, powers,

qualifications of, and appointment procedure for members of the National Land

Commission established by Article 67 of the Constitution and for connected purposes;

. lt was noted with concern Section 31 and 32 ol the National Land Commission Bill is

silent on the departments of the Ministry of Lands whose functions are required to be

transferred to the Commission.

. This may leave the possibility of the Executive emasculating the Commission by

retainrng the functional departments within the l\4inistry and leaving the Commission to

merely play an advisory role. This is not what the Constitution intended when it
established an lndependent National Land Commission.

lssues of Concern: t

. Devolved Government in the Land Bill: There is inadequate direction provided in

the National Land Commission Bill on what land management and administration

functions have been or will be devolved to County (or other local) governments.

However, the Bills do now provide a role for local land boards in governance of public

lands, and for counly governments in compulsory acquisition and in land registration.

' Public Lands: Similar to the comment above, there is inadequate express provision

for the management of public land by responsible agencies such as KFS and KWS

and the oversight provided by the National Land Commission.

" Compulsory Acquisition: While significant and meaningful improvements have

been made to Compulsory Acquisition process, it is still rather convoluted and less

than ideal.

. Offices of the Chief Registrar and County Registrars: As discussed in Appendix

1, the Bills now identify specific registration roles for the National Land Commission

Given the apparent intention for the Cabinet Secretary to maintain responsibillty for

daily registration-related tasks, it would be useful for the bills to expressly state that

the Chief Registrar's office and the county registration offices will ultimately be housed

with the Cabinet Secretary (if this indeed is the intent).

. Registration of Public Lands: The Land Registration Bill requires that public land

be registered in the name of a potentially impermanent national government agency

(the National Land Commission) as opposed to the Government of Kenya or a County

- as specifically mandated by the Constitution. The Land Registration Bill does not

make provision for publrc lands that constitutionally vest in and are held by counties.

. Registration of Community Lands: The Constitution requires that community lands
"shall vest in and be held by communities" and that unregistered community land
"shall be held in trust by county governments on behalf of the communitres for which it

is held." The Land Registration Bill does not, however, require that community lands

shall be registered with either a community or a county but rather requires registration

of community lands to the National Land Commission.

Recommendations -
4



(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(i)l dependence of the National Land Commission - The independence of the National
nd Commission, and legal insulation from influence or directions from any office or

fficer should be explicitly stated in the Bill, to ensure that it is clear to all and sundry.

owers of the National Land Commission - The powers of the National Land
ommission as set out are too vague and general. Certain essential powers that are

sary for the legal functioning of statutory corporations are left out lt is therefore
cessary to include essential powers of the National Land Commission, for instance,
function as a body corporate; perpetual succession; power to hold assets and

bilities

p

unctions of the National Land Commission - The Bill have merely reproduced the
of the National Land commission as envrsaged in artiple 6T of the

onstitution. However, in order to ensure that the National Land Commission has
rational guidance while undertaking these functions, the Bill should provide
ific details on the substance and procedures of carrying out these functions. For

mple the National Land Commission has a function to "monitor and have oversight
sponsibilities over land use planning..." lt is necessary for the Bill to clarify, in

ific terms, the particular legal meaning and import of ,,monitoring, and oversight,"
ing the speciftc amendments to the Physical Planning Act of 1996 to rnainstream

is change.

Standardizing the powers and functions of the National Land Commission in
I Land Bills - The powers and functions of the Commission should be standardized
d set out in each of the Land Bills, to ensure clarity, remove contradictions, and
sure that these powers are clearly apparent lo anyone reading, implementing or
forcing the law.

lection of Panel to lnterview Candidates for Membership to the National Land
mmission - The Panel should be composed of persons/organizations that possess
rticular competences and capacity to vet potential members of the National Land

mission, with regard to sensitivities of land managernent. ln this regard, it is
sed that the selection panel should comprise nominees from bodies with

levant expertise such as the Law Society of Kenya; lnstitution of Surveyors of
nya; Kenya lnstitute of Planners; Economic and Social Council; and the National
vironment Council.

olution of functions of the National Land Commission - The Biil shouid require
e National Land Commission to devolve its functions and offices to the lowest level
devolution, in accordance with the structure of devolution set out in the County

overnments 8i11,2012. A similar requtrement should be set out with regard to the
oposed County Land IVanagement Boards.

elationship between the National Land Cornmission and statutory lead
encies currently managing public lands/resources now classified as part of
e public land estate - The Bill should provide a clear framework how the National

tJ
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Land commission, in its role of managing public land, such as government forests;

national parks; or water resources, will result with statutory agencies empowered to

manage these resources such as Kenya Wildlife Service, Kenya Forest Service; or

the Water Resources lVanagement Authority'

(viii) Transfer of staff from departments whose functions have been moved to the

National Land commission from the Ministry of Lands. There ate several

recommendations with respect to this provision -

a. lt is unclear what the specific functions referred to here are. lt is therefore necessary to

have a tabulated schedule that clearly refines, demarcates, and identifies which

departments and functions are to be transferred, in line with the constitutional and

statutory powers and functions of the National Land Commission' /

b The procedures proposed for vetting nnembers of staff to be trans{erred from the

Irlinistry of Lands to the National Land Commission are too vague and weak. The Bill

should provide a radical and specific vetting procedure, with in-depth inquiries and

submissions from members of the public, although with respect for due process of the

law.

(ix) Obligation of independent commissions to submit reports to the President and

to parliament - Although this obligation is set out rn article 254 of the Constitution, it

is necessary for the Bill, in light of the important powers and functions being vested in

the National Land Commission, to provide for a fixed period within which the National

Land Commission must report to the President, and Parliament, on progress in

implementation of its functions.

THE LAND REGISTRATION BILL, 2012

. The Bill proposes to revise consolidate and rationalize the registration of titles to land,

to give effect to the principles and objects of devolved government in land registration

and for connected PUrposes.

Recommendation -
(i) The Land Register - The Bill, in order to protect the authority of the register in

protecting rrn&ity of title, should specify the contents of the register - with respect

to each categorY of land in KenYa'

(ii) provision that information on register does not constitute notice or knowledge

to any person - This provision should be deleted as it undermines the value and

sole authority of register rn protecting sanctity of title to land

(iii) Appointment of Chief Land Registrar by the Public Service Commission 'The

link between the Registrar and the NLC is unclear. The Bill should provide for

6



(iv)

(v)

(vi)

(vii)

(viii)

On

appointment by the Regrstrar by the National Land Commission, to be subject to its

control; or since the registrar is to exercise extensive statutory authority, the

appointment should be subject to parliamentary approval

Devolution of functions of the Chief Land Registrar ' The function and services

on registration of titles should be devolved to the lowest level of government, at the

village.

Breadth of proposed overriding interests - The scope of overriding interest is

extremely extensive, and provides too many variables that could threaten sanctity of

title -

a. Spousal interests over matrimonial home - should instead be noted in the

register to ensure that there is notice to third parties when dispositions such as

chlrges or transfers are made. lf the spousal interest is noted, chargees or

buyers can ascertain this through due diligence'

b. Compulsory acquisition - should not be an overriding interest because it is

subject to the due process of the law, and to compensation al afair value

Savings of registers and rules f rom repealed statutes The rules and

regulalons under current laws were made for a particular era and could be

inConsistent wjlh the objects of land reform as envisaged by the constitution, such

as art 60. The saving of registers and rules from the past will result in continuation of

regulations under old legislation if new regulations are delayed, undermining the

work the constitution and new laws and institutlons. Several proposals are advanced

a. Draft regulations to be developed alongside the Bills for simultaneous enactment

b. Fixed and short-term period within which the regulations are made, for instance,

6months

c. The Bill to specify a fixed period within which harmonized land register must be

put in place, with an obligation on the Registrar to report to Parliament within that

period.

power of Cabinet Secretary to make regulations - The Bill should require that

these regulations must be vetted and approved by Parliament'

The Sectional Properties Act, 1987, No. 21 of 1987 (SPA):

nalysis of the Bill, it is apparent that the registration of properties under the Sectional

properties Act (SpA) and the provisions of the SPA were not captured in the Land

Registration Bill 2012. The section should address the following issues arising from

common ownership of property (Flats and Gated communities):-

" Definition of common facilities

" Rights and obligations of the various parties

7



. Handover from seller of common property to buyers and timely constituting of

management cornmittees to run common facilities

n How to address complaints relating to developers of common property

. How to determine service charge and how to enforce payment - This has been a

challenge that has led to power delivery of service.

. Procedures for dispute resolution between residents.

. Procedures for appointing manager, determining remuneration and terminating

services.
. Additional developments, extensions and alterations to the original structure - a

developer may add a floor on completion of sales.

The SPA is reliant on the Registered Land Act (RLA) for registration of titles derived

from it. The repeal of the RLA will thus affect the registration of sectional titles lt is

proposed that the registration of titles under this Act be captured in the proposed

Bill. Furthermore, it is also suggested that in the light of existing technology sectional

plans can be geo referenced in 3-dimension coordinate system.

(ix) Merging of Freehold and Absolute Proprietorship - The merging of freehold and

absolute proprietorship needs more consideration on the ground that for historical

reasons, the radical title in the two cases vests in different entities i.e the National

Government and the County Councils representing various communities of Kenya

respectively. Our view is that the radical owner of land in Kenya needs to be

defined as the people of Kenya not National Government or communities. Article 61

(1) of the Constitution seems to suggest this but it perhaps requires interpretation.

ln this sense the freehold and absolute proprietorships can be merged Otherwise

the two land holding concepts can co-exist side by side

(x) Registration of Titles Act (RTA) and Registered Lands Act (RLA) Title

Formats: - We propose adoption of a hybrid format of the good sides of RTA

format and RLA formats. The RTA format gives history of the title thus prevents

fraud, which is very prevalent under RLA format. Under RTA the title lies in a sense

with both the title holder and the registrar, with the registrar holding a copy of the

title. This enables tracking of history of the title easily thereby making lt difficult to

defraud the registered proprietor. RLA title is simple and that aspect needs to be

considered.

(xi) Decentralization - Decentralization of land registration should go hand in hand wtth

decentralization of the land administration and management processes as

proposed in section 6(2).

6



TH

/x Rights of children - These have not expressly protected. There is need to have

that included in the event of death of one or both spouses.

LAND BILL,2012

The Bill proposes to grve effect to Article 68 of the Constitution, to revrse,

consolidate and rationalize land laws; to provide for the sustainable administration

and management of land and land- based resources and for connected purposes.

This is not the first attempt lo consolidate the Land Law regime in Kenya. The

Registered Land Act (Cap.300) was enacted in 1963 with the aim of creating a

uniform legal regime for registration of title and for the regulation of transactions in

Land, lt was the government's intention that all land registered under other

registration statutes would be converted to registration under the Registered Land

Act.

Over the last 49 years, there has been a continuous process of conversion and

registration of title from other pieces of registration into the Registered Land Act.

lMost of titles in Kenya are now registered under this Act. The Registered Land Act

covers both registration and substantive law,

The process of using the Registered Land Act to consolidate the substantive and

Land Registration Law has been slow but has been moving in the right direction.

There is serious doubt as to whether the lVinistry of Lands is moving in the right

direction by moving away from the Registered Land Act legal regime and now

developing 4 new laws to cover registration of title, substantive land law, and

community land law. With careful drafting it would have been possible to come out

with one statute to cover the substantive land law and registration law to govern

public land, community land and private land thus fulfilling the constitutional

imperative.

Updating the current Registered Land Act by re-enacting it, saves its massive Land

Register and converting into it, other titles registered under the other statutes This

argument is fortified by the fact that the published Land Registration Bill and Land

bill are faithful reproductions of the Registered Land Act, albeit with separation of

registration provisions from the substantive law provisions.

The attempt to separate the substantive law provisions from registration provisions

has created unnecessary duplication of legal provisions which are at times

conflicting.

The transitional provisions of the two statutes are not clear as to whether the various

different Land Registers created under the various existing laws continue to apply

and under what legal regime.

Unless there is a time line within which a new harmonized Land Register can be

created under the new Registration Act, it is now most likely that the country will for

a long time end up with a land law regime with even more statutes than was

previously the case: 
e



o These legislation include;

1. The Government Lands Act - with its GLA Register.

2. The Registration of Titles Act - with its old Register.

3 The Land Titles Act - with is old Register.

4. The Registered Land Act - with its old Register.

5 The Land Registration Act - with a new Register which will be very expensive to

develop.

6 The Land Act,

7. The Sectional ProPerties Act.

B. The Land Control Act; and

9. All other land laws which will continue to apply by virtue of Section 1J5 ol the Land

Biil.

Outcomes:

Land Policy/Tenure System Framework. Several preliminary sections have been

added to the Land Bill that clarifies the guiding values and principles governing land

management and administration and the forms of tenure available.

Authority of lnstitutions Responsible for Land Governance: Significant

changes have been made to the Land Bill that clarify the roles and responsibilities of

the Natronal Land Commission and the Cabinet Secretary, and institutionalize a

power-sharing model for land governance envisioned in the Constitution.

Community Lands: Although the Land Bill does not provide a comprehensive

framework and principles governing community lands, several provisions have been

added to the bill that significantly clarify and elevate the status of community lands

Public Lands: The management and administration responsibilities of the National

Land Commission with respect to public lands have been significantly clarified on

key issues such as compulsory acquisition and allocation of public lands. Likewise

accountability and robust public notification provisions have been added to the Land

Biil

Compulsory Acquisition: lVleaningful revisions have been made to the Land Bill

that clarify the process and enhance the protections and safeguards related to

compulsory acquisition.

Gender Equity: The Bill now contains express recognition of "elimination of gender

discrimination in law, customs, and practices related to land and property" as a

guiding principle, and a new section defining co-ownership rights to land, including

joint ownership rights and relationships between spouses.

Environmental Easements: The Bill now contains accommodation for the

existence of environmental easements, per EIVICA.

o

o

a

o

a

o

a

lssues of Concern:

10



key ecommendation made with respect to the Land Bill -
11

o

o

o

o

Devolved Government in the Land Bill: There is inadequate direction provided in
either the Land Bill or the National Land Commission Bill on what land management
and administration functions have been or will be devolved to County (or other local)
governments. However, the Bills do now provide a role for local land boards in

governance of public lands, and for county governments in compulsory acquisition
and in land registration.

Public Lands: Similar to the comment above, there is inadequate express
provision for the management of public land by responsible agencies such as KFS
and KWS and the oversight provided by the National Land Commission.
Compulsory Acquisition: While significant and meaningful improvements have
been made to Compulsory Acquisition process, it is still rather convoluted and less
than ideal.

Community Lands: The concern remains that the failure to fully address
community lands simultaneous with other classifications of land will relegate them
as an inferior type of tenure. This is not to suggest that the faulty Community Lands
Bill should have been hurrred.

Offices of the Chief Registrar and County Registrars: the Bills now identify
spectfic registration roles for the National Land Commission. Given the apparent
intention for the Cabinet Secretary to maintain responsibility for daily registration-
related tasks, it would be useful that the bill expressly state that the Chief Registrar's
office and the county registration offices will ultimately be housed with the Cabinet
Secretary.

Gender Equity in Land Matters: While both bills have been revised to improve
gender equity and spousal rights, there remain concerns in the bills that otherwise
limit the protections provided, including: (a) the presumption that spouses co-own
matrimonial property as "tenants-in-common" (rather than joint tenants); and (2) the
apparent attempt to limit spousal protections to "matrimonial property," excluding a

spouse's partial interest in the individual property of the other spouse, as accrued
through contribution over time.

Transition of Registered Documents from Repealed Acts to the Registration
Bill: No revisions have been made to this section of the bill. Nor does the revised
version of the bill clarify or provide any principled reasons, processes, or protections
related to the examination of titles previously kept under the Government Lands Act
or the Land Titles Act. However, the reason for some documents to be examined
was that they were filed under deed syslems, rather than title systems, in the past.
Thus there is some rationale for the examination. However it might be best to
specify this purpose in the Bill, and limit the nature of any examination to that
necessary for transitioning documents filed under deed systems to documents
necessary for title registration.

0



(i) Definition of terms -the Bill has provided holistic definitions for certain key terms,

for instance: freehold - to bringing the perpetuity of the interest in land; peri-urban -
to harmonize with definitions of urban areas and cities set out by new devolution

laws, among others.

(ii) The forms of tenure include a clear definition of the rights of the tenure holder; and

clear definitions of the duties of the tenure holder'

(iii) Functions of the Cabinet Secretary - The specified powers of the Cabinet

Secretary include roles and duties already assigned to specific officers and

instrtutions through existing Acts of Parliament, The Bill specifies how the Cabinet

Secretary relates to statutory roles and departments such as survey, or physical

planning. lt should show how, what changes have been made in the Survey Act

and the planning Act lt should also remove the specific power of the [Vlinister to

regulate service providers such as physical planner, surveyors and other land

professionals. This role should be carried out through statutory agencies, since the

Cabinet Secretary may lack competence with respect to specialized professions.

(iv) Allocation of public lands by the National Land Commission through auction

- The Bill clarifies how auctions will be undertaken, including specific exemptions

from public procurement legislation.

(v) Gender equity in allocations of public land - The Bill should require, and provide

a mechanism to ensure that there is gender equlty in allocations of public lands by

the National Land Commission, particularly through auctions, and tenders.

(vi) lntegration of Community Land into the Land Bill ' Community land, as per

article 61 of the constitution, is an equal form of tenure to public and private tenure.

The Bill therefore incorporate provisions on community land, to ensure harmony in

substantive and registration legal provisions.

(vii) Equitable access to land - ln order to fulfill the principles of land policy set out in

article 60 of the Constitution, the Bill should allows the National Land Commission

to issue short-term leases of 5-10-15 years from qualifying public lands. Such

leases would be registrable through certificates of titles to provide security of

tenure, and allow holders to utilize the lease as collateral.

(viii) Exclusion of shoft-term leases from the statutory implied terms - The implied

terms set out by the Bill should not exclude short-term leases This is because

short-term leases are likely to be unwritten, and therefore would benefit from the

fabric of the statutory implied terms.
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(ix

(x

power of Court to re-open charges - This is an innovative provision that aims to

secure equity and justice in the public interest. The provision could result in higher

interest rates as financial institutions seek to internalize the high risk that their

practices could be reopened and reversed by courts. There is also a possibility of

increased litigation.

Repeal of laws - The Bill has specifically repeal the provrsions of each existing law

that provides substantive law on land.

RY OF PUBLIC VIEWS

ary of the Public views include
o and laws should be Consolidat ed and harmonized to one law;

framework chapter on the principles and objectives on lands as set out in the

at ional Land Policy and Constitution be incorporated in the Land Bill

islation should set out proper procedures for resolving the squatter problem and

ettlement schemes/Prog rammes

he law should address the issue of absentee landlords

the laws should clearly stipulate procedure for legal recognition of adverse

session

hey are not properly addressed controlled transactions

bolish Land Control Boards

egislate clearly that there is need for the protection of community lands before the

ew law comes into being;

he Transition provisions and Associated lssues and Repeals be clearly done not to

eave room to any contradiction

here s need for the bi s to provide for the lnformation rnanagement system to be

ll established and updated with latest land information available to the all citizen

ddress Devolution

lauses 109(3) of land reg istration Bill should include guidelines and procedures to be

fo lowed to surrender existi ng leases. 999 and 99 years Leases be clearly shown how

they will be converted.

Strengthen the clause on Grants and Dispositions

Abolish the Power of surveyor to re-survey

Establish timelines on Historical land injustices and provide for remedies

Legislate on alternative disputes resolution

Offences be enhanced. There should be a punishment prescribed in law for those

officers who are involved in land fraud.

Deletion of Section 10(3) of the Land registration Bill. The law on access to the

register was too restrictive and against the spirit of the constitution on access to

information
13



20

19

21

22

lVinimum and [Vaximum land sizes - The scientific study to determine the economic

viability of minimum and maximum acreages as contemplated in Clause 172 (1) of the

Land Bill excludes both community and public land.Therefore it should be extended to

include both community and public land

Deletion of Clause 121 of the land Bill. Provide that the commission is he sole body

exercising the power of compulsory acquisition

Deletion of Clause 148(4) of land Bill. who is this person? Representative of the

county government and not the representative of the governor. The selection

committee to include 5 communtty representatives , women appointed by the

community not local organization and that he physical planner and surveyor should

not be members of the committee;

Clause 24 ol the Land Bill - Leases granted by Government, on expiry of such leases,

the property or any development made on the land should not revert or go to the

government.

Specify the players and much with their roles in Clause 173 of the land Bill

Cl 1O(iii)& (iv) (c) of the Land Registration Bill as it contravenes article 40 of the

constitution

The bills should not be used to Transfer of Staff to the Commission

lVatrimonial property and Home - The lands laws should provide for Equal rights in
land inheritance for male and female beneficiaries with regard to land. Spouses

should have equal rights to land inheritance

Clauses 31(1)of national land commission Bill should State clearly the functions and

departments to be transferred.

23

24

25

tb

27

CONSIDERATION OF PROPOSED AMENDMENTS TO

THE NATIONAL LAND COMMISSION BILL 2012

The Committee considered public views and proposed amendments to the National Land

Commission Bill, 201 2 and resolved as follows:

. CLAUSE 1 - Agreed to

. CLAUSE 2

THAT clause 2 of the Bill be amended by-

(a) deleting the definition of the word "unlawful".

PROPOSED AMENDMENT NOT AGREED TO - it was agreed that it was necessary to retain

the legal definitions of the two words.
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e

a

o

a

a

,P OPOSED AMENDMENT CARRIED - That the words "prescribed by lhe tt/inistry of lands or

r relevant authority' under the definitions of irregularly be deleted and substituted therefor

words 'relating to the issue of grants and dispositlon;

) deleting the definition of the word "irregularly"; and substitute therefor with the words

iregula/'-in relation to grant or disposition of land means in an undedaking in a manner thal

d s not conform lo standards, procedures or criteria set out under this Act or any other law"

LAUSE3-Agreedto

LAUSE4 -Agreedto

LAUSE 5

T clause 5 of the Bill be amended

)in sub-clause (2) bV inserting the following new paragraph immediately after

pa ragraph (c);

(d) Manage and administer unregistered community land on behalf of the

County governrnent ;(to take care ol ort.53(3) of the Constitution)

b) by inserting the following new sub-clause immediately after sub-clause 2-

"(3) Notwithstanding the provisions of this section, the Commission shall

ensure that all unregistered land is registered within L0 years from the

commencement of this Act.

"(4) Parliament may, after taking into account the progress of registration,

extend the period set by the Commission under sub-section (2) (d)"'

PROPOSED AMENDMENT AGREED TO

CLAUSE6-Agreedto

CLAUSET-Agreedto

CLAUSE 8

THAT clause B (b) of the Bill be amended to reduce the number of prerequisite years of

necessary knowledge and experience by deleting the words 'fifteen years' and inserting 'ten

years'. 
15



PROPOSED AMENDMENT NOT AGREED TO

. CLAUSE 9 - Agreed to

. CLAUSE 10 - Agreed to

. CLAUSE 11 - Agreed to

" CLAUSE 12 - Agreed to

' CLAUSE 13 - Agreed to

" CLAUSE 14

THAT clause 14 of the Bill be amended-

(a) in sub-clause (5), by deleting paragraph(a) and (b); and inserling the words "to the

Registrar, the revocation of the title" after the words "recommend" appearing on the third

line of the sub-clause;

PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (7) bV inserting the words "and where such title is revol<ed, the
national government or the county government, where applicable, shall
compensate the bono fide purchaser" PROPOSED AMENDMENT AGREED
TO

" CLAUSE 15 - Agreed to

. CLAUSE 16

THAT clause 16 (2) of the Bill be amended to provide for the payment /compensation of co-

opted membership

PROPOSED AMENMDENTS AGREED that public service regulations already provided
for this.

"(4) The Commission may pay persons co-opted to the committees such allowances, and

other expenses as it may delermine from time lo time."

CLAUSE 17

THAT clause '17 of the Bill be amended

o

(a) in the marginal note by deleting the word " Consultation" and substrtuting therefor the

words " Establishment of County Land Management Boards"

(b) in sub-clause (1) by inserting the words "and subject to Arlicle '10 and Arlicle 232 of lhe

Constitution" after the words "and county governments".

(c) by deleting sub-clause (2)

PROPOSED AMENDMENT AGREED TO

16



c CLAUSE 18

THAT clause '18 of the Bill be amended-

(a) in the marginal note by deleting the phrase "Composition of and appoinlment of County

Land lVanagement Boards" and substituting therefor the words 'Establishment and

composition of county land management Boards"

(b) by deleting sub-clause (1)and inserling the following new sub-clause-

(1) The Commission shail, in consultation and co-operation with the national and county

governments, establish county land management boards for purposes of the

management of public land

"(2) A county land management board shall comprise-

(a) not less than three and not more than seven members appointed by the

Commission; and

(b) a physical planner or a surveyor who shall be nominated by the county executive

member and appointed by the governor and who shall be an ex-officio member.

(c)in sub-clause (5) by inserting the words "and Article 232" immediately after the words

"Article'10";

(d)in sub-clause (7) by deleting the words "guided by" appearing immediately after the words

"boards shall be" and substituting therefor the words "comply with".

The proposed amendment was further amended and proposed as follows:

THAT sub-clause 1B(1) be amended by deleting the words "o{ whom two shall be ex-officio

nominated by the govern0r and one of whom shall be a physical planner and one a surveyor"

and substituting therefore the words "of whom one shall be ex-officio nomlnated by the

governor who shall be a physical planner or a suryeyor".

PROPOSED AMENDMENT AGREED TO

CLAUSE 19 - Agreed to;

CLAUSE 20

THAT clause 20 of the Bill be amended

(a) in sub-clause (1) by inserting the words "and transparent" immediately afler the words
"through a competitive"".

(b) in sub-clause (2) by inserting the following new sub-paragraph immediately after sub-

paragraph (2) (d) (vi)
"(vii) any other relevant field;

PROPOSED AMENDMENT AGREED TO

e

a
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o CLAUSE 21

THAT clause 21 ol the Bill be amended in paragraph (d) of sub-clause (1) by inserting the
words "or any other law" at the end of the paragraph,
PROPOSED AMENDMENT NOT AGREED TO

. CLAUSE 22 - Agreed to;

. CLAUSE23 - Agreed to;

. CLAUSE 24 - Agreed to;

. CLAUSE 25 - Agreed to;

" CLAUSE 26 - Agreed to;

o CLAUSE 27 - Agreed to;

. CLAUSE 28 - Agreed to;

. CLAUSE 29 - Agreed to;

. CLAUSE 30 - Agreed to;

' CLAUSE 31

THAT clause 31 of the Bill be amended-

(a) rn sub-clause (1)-

(i) by inserting the words "subject to Article 252(1)(c) of the Constitution and" at lhe

beginning of the sub-clause"; and

PROPOSED AMENDMENT AGREED TO

(ii) by deleting the word "functions" appearing after the words 'departmenls whose" and

substituting therefor the word "services". and

PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (2)-

(i) by inserling the words "subject to Arlicle 252(1)(c) of the Constitution and" al the

beginning of the sub-clause"; and

(ii) by deleting the word "functions" appearing after the words "deparlments whose" and

substituting therefor the word "services"; and

PROPOSED AMENDMENTS AGREED TO
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(c) in sub-clause (4) by deleting the words "and the services of such applicant with the
Commission shall be terminated in accordance with the terms of the contract of
employment" and substituting therefor the following-

"shall,-

(a) in the case of a person who immediately before the commencement of this Act was

serving on contract in the lVinistry of Lands, continue to serve in the lVlinistry of

Lands in accordance with the terms of the contract of employmenl; and

(b) in the case of a person who immediately before the commencement of this Act was

an employee of the Government in the tVinistry of Lands, continue to serve in the

IMinistry of Lands or where necessary, be re-deployed in the public service".

T e proposed amendment was further amended and proposed as follows:

THAT clause 31 be amended in sub-clause (a) by deleting the words "and the services of such
applicant with the Commission shall be lerminated in accordance with the terms of the contract
of employment".
PROPOSED AMENDMENT AGREED TO

CLAUSE 32 - Agreed to;

CLAUSE 33

THAT clause 33 of the Bill be amended by inserling the following new paragraphs immediately

afler paragraph (b)-

"(ba) information relating to the progress made in the registration of title in land;

(bb) recommendations made by the Commission to the county or national governments or

to any state agency or organ and the action taken on such recommendations;

(bc) any impediments to the work of the Commission; and"

PROPOSED AMENDMENT AGREED TO

CLAUSE 34
THAT clause 34 of the Bill be amended by inserling the words "within six months" immediately
after the words "Commission shall".
PROPOSED AMENDMENT AGREED TO

CLAUSE 35
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THAT clause 35 of the Bill be amended by inserting the words "or any other provrsion of thrs
Act where no specific penalty is provided," after the words "conlravenes sub-section (1),,.

PROPOSED AMENDMENT AGREED TO

CLAUSE 36

THAT clause 36 of the Bill be amended by inserling the words "and such regulations shall be
tabled before Parliamenl for approval in accordance with lhe relevant laws and procedures of
Parliament".

PROPOSED AMENDMENT AGREED TO

FIRST SCHEDULE
THAT the First Schedule of the Bill be amended-
(a) in paragraph '1 by inserling the words "and whenever a vacancy arises" immediately afler

the words "commencement of this Acl";

PROPOSED AMENDMENT AGREED TO

(b) in sub-paragraph (a) of paragraph 1 by deleting the words "Public Service Commission,,

and substituting therefor the words "office of the president"; and

PROPOSED AMENDMENT AGREED TO

(c) in sub-paragraph (e) of paragraph 1 by deleting the words "Kenya Private Sector Alliance"

and substituting therefor the words "Association of Professional Societies in East Africa".

The proposed amendment was further amended and proposed as follows:

THAT the First Schedule be amended

(a) in paragraph 1 by inserling the words "and whenever a vacancy arises" immedialely afler
the words "commencement of this Act";

(b) in sub-paragraph (a) of paragraph 1 by deleting the words "Public Service Commission,,
and substituting therefor the words "office of lhe president"; and

(c) in sub-paragraph (e) of paragraph 1-

(i) by deleting the words "two persons, of opposite gender, who are citizens of Kenya ,,

and substituting therefor the words "one person who is a citizen of Kenya" ; and(ii) by deleting the word "have" appearing immediately afler the words " organizations
who" and substituting therefor the word ,,has,'

(d) in sub-paragraph (f) of paragraph 1 by deleting the words "a nominee of the Kenya
National Human Rights Commission" and substituting therefor the words "Association of
Professional Societies in East Africa"

(e) in sub-paragraph (g) by deleting the words "a nominee of the National Gender and Equality
Commission" and substituting therefor the words "Kenya Livestock tVarketing Council,,
PROPOSED AMENDMENTS AGREED TO
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o FOURTH SCHEDULE

THAT the Fourlh Schedule of the Bill be amended-

(a) in sub-paragraph (1) of paragraph 3 by dereting the word "appointed" appearing

immediately after the words "half of the"; and

PROPOSED AMENDMENT AGREED TO

(b) in sub-paragraph (2) of paragraph 3 by deleting the word "appointed" appearing

immediately afler the words "less than lhree".

PROPOSED AMENDMENT AGREED TO

(c) in paragraph 4 by deleting the words "with a supporling vote of at least two thirds of

members present" and inserting the words "by a majority of the N/embers".

PROPOSED AMENDMENT AGREED TO

CONSIDERATION OF PROPOSED AMENDMENTS TO
THE LAND REGISTRATION BILL 2012

Committee considered public views and proposed amendments to the Land Registration Bill,

20 2 and resolved as follows

CLAUSEl-Agreedto;

CLAUSE 2

HAT clause 2 of the Bill be amended-

(a) ln the definition of "public purposes" by deleting paragraph (f)

PROPOSED AMENDMENT AGREED TO

The meeting considered the proposal for amendment presented by the Kenya Revenue
Authority (KRA) through a memorandum indicating the need to define the term statutory
charge and to provide for the powers to create a statutory charge.

PROPOSED AMENDMENTS NOT AGREED TO - it was noted that relevant provisions
have been made in the Land Bill 2012in this regard

CLAUSE3-Agreedto;

CLAUSE 4

o

c
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The meeting considered a proposal for amendment presented by the Kenya Wildlife Service

(KWS) through a memorandum thal an interpretation is required with regard to wildlife
protected areas under geothermal exploration KWS recommended that a provision be made

for the National Land Commission (NLC) to consult with the competent authority for which the
land is reserved prior to issuing mining and exploration licences over already reserved public

land.

PROPOSED AMENDMENT NOT AGREED TO

CLAUSE5-Agreedto;

CLAUSE 6

The meeting considered an observation from the Parliamentary Budget Offic'e that Clause 6
had not made provision for the criteria that would guide the process of constituting registration

units.

It was however noted that Article 67 of the Constitution provided the legislative framework for

the NLC to carry out its registration programme. lt was observed that legislation could not
provide for administrative procedures.

PROPOSED AMENDMENTS NOT AGREED TO

CLAUSE 7

THAT, clause 7 of the Bill be amended in subclause (3) by deleting the word "Public Service
Commlssion" and substituting therefor lhe word " Commission".
PROPOSED AMENDMENT NOT AGREED TO

CLAUSES-Agreedto;

CLAUSE 9

THAT, clause 9 be amended-
(a) insubclause(1),bydeletingtheword"may"andsubstitutingtherefortheword"shall",

PROPOSED AMENDMENT AGREED TO

(b) in subclause (2) by inserting the words " where necessary" immediately after the words
"authorized and" appearing in paragraph (b).

PROPOSED AMENDMENT AGREED TO

CLAUSE 1O

THAT, clause 10 of the Bill be deleted
PROPOSED AMENDMENT AGREED TO

CLAUSE 1 1

THAT, clause 11 of the Bill be amended by deleting the words "and on conditions satisfactory
to the Registrar" and substituting therefor the words "the Registrar may reasonably prescribe".

a

a

a

a

a

C
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T proposed amendment was fuilher amended and proposed as follows

USE 12 - Agreed to;

USE 13 - Agreed to;

USE 14 - Agreed to;

USE 15

T, clause 15 of the Bill be amended-
by deleting the word "Deputy Land Registrar" appearing immediately after the words ,,The

Chief Land Registrar";

PRoPoSED AMENDMENT AGREED To - it was resorved that ,,Deputy chief Land
Registrar" be deleted from the National Land Commission Bill to achieve
consistency.

by deleting the words " administer the oath " appearing in paragraph (d) and substituling
therefor the words "cause oaths to be admrnistered or declarations taken,,.

PROPOSED AMENDMENI AGREED TO

C USE 16 - Agreed to;

C

C

T, the clause 1'1 of the Bill be amended by deleting the words "and on conditions
SA sfactory to the Regislrar" and substituting the words therefor "the chief Land Regis lrar may

nably prescribe".PROpOSED AMENDMENT AGREED TO

T

C

C

C

C

T

(a)

(b)

T

E

USE 17 - Agreed to;

USE 18 - Agreed to;

q

meeting took cognizance of the matter raised on clause iB (3) through memorandum by
ity Bank.

C USE 19

PR

T, clause 19 be amended by inserting the word "with" immediately after the wordrdance appearing in subclause (2)
POSED AMENDMENT AGREED TO

USE 20 - Agreed to;

USE 21

T, clause 21 of the Bill be amended in subclause (2), by deleting the words ,,in 
aanent manner" appearing immediately after the word s "any boundary" and substitutingfor the word "mark,"

PR POSED AMENDMENT AGREED TO
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. CLAUSE 22 - Agreed to;

. CLAUSE 23 - Agreed to;

. CLAUSE 23 - Agreed to;

. CLAUSE 24 - Agreed to;

. CLAUSE 25 - Agreed to;

. CLAUSE 26 - Agreed to;

. CLAUSE Zl - Agreed to;

. CLAUSE 28
THAT, clause 28 of the Bill be amended in the marginal note by deleting the words ,,voluntary
transfer" and substituting therefor the words "TransfJr without valuable consideration,,.
PROPOSED AMENDMENT AGREED TO

. CLAUSE 29
THAT, clause 29 of the Bill be amended in paragraph (a) by deleting the word ,,properly,, 

andsubstituting therefor the word ,,home,,

That, the words "interesl of spouses in actual occupation of the land or home, durrng and on
termination of marriage" be inserled.

PROPOSED AMENDMENT AGREED TO

. CLAUSE 30 - Agreed to;

. CLAUSE 31 - Agreed to;

. CLAUSE 32 - Agreed to;

. CLAUSE 33 - Agreed to;

. CLAUSE 34
THAT, clause 34 of the Bill be amended_

(a) in sub-clauses (1) by deleting the word "new" appearing immediately after lhe words ,,

issue of a" and substituting rherefor the word ,,dupricate,,;

PROPOSED AMENDMENT AGREED TO

(b) in sub-clauses (3) by deleting the word "new" appearing immediately after the words ,,

Registrar may issue" and substituting therefor the wlrd ,,duplicate,,

PROPOSED AMENDMENT AGREED TO

. CLAUSE 35 - Agreed to;

. CLAUSE 30 - Agreed to;

. CLAUSE 37
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T T, clause 37 of the Bill be amended in sub clause (4) by inserling the words "of the

nstitution" immediately afler the expression "Subject to Article 67(2) (c)"

POSED AMENDMENT AGREED TO

o LAUSE 38

AT, clause 38 of the Bill be amended in subclause (1) by inserting the words "or in such

r form as the Registrar may in any parlicular case approve" immediately after the words

rescribed form"

OPOSED AMENDMENT NOT AGREED TO

LAUSE 39 - Agreed to;

LAUSE 40

HAT, clause 40 of the Blll be amended in subclause (1)-

) by deleting the word "a" appearing immediately after the word "create" and substituting

therefor the word "an"; and

PROPOSED AMENDMENT AGREED TO

) by deleting the words "or that the land is freehold" appearing immediately after the words

"of the land " in the fifth line.

PROPOSED AMENDMENT AGREED TO

LAUSE 41 - Agreed to;

LAUSE 42 - Agreed to;

LAUSE 43

HAT, clause 43 of the Bill be amended by deleting the words "new registers have been

ned in respect of each subdivision" and substituting therefor the words "duly registered

ach new subdivision
PROPOSED AMENDMENT AGREED TO

LAUSE 44 - Agreed to;

LAUSE 45

HAT, clause 45 of the Bill be amended in subclause (5) -

a) by deleting the word " pin" appearing immediately after the words "a copy of " in

paragraph (b) and substituting therefor the words " Personal ldentification Number".

PROPOSED AMENDMENT AGREED TO

(b) by deleting the word " be" appearing immediately after the word "may" in paragraph (e)

PROPOSED AMENDMENT AGREED TO

CLAUSE 46 - Agreed to;

CLAUSE 47 - Agreed to;
25



. CLAUSE 48 - Agreed to;

. CLAUSE 49 - Agreed to;

. CLAUSE 50 - Agreed to;

. CLAUSE 51 - Agreed to;

. CLAUSE 52 - Agreed to;

. CLAUSE 53 - Agreed to;

. CLAUSE 54 - Agreed to;

. CLAUSE 55

THAT, clause 55 of the Bill be amended -

(a) by inserling sub-clause (4) that "the land register malntained under Section 7 of this Act

shall be deemed to be the land register for the purpose of the Sectional Properlies Act".

PROPOSED AMENDMENT AGREED TO

(b) by renaming the former sub-clause (4) as sub-clause (5) and deleting the words "not

register long-term leases over apadments, flats, maisonettes, townhouses or offices

having the eflect of conferring ownership, unless" and substituting therefor the words "The

registrar shall register long-term leases and issue cerlificates of lease over apadments,

flats, maisonettes, townhouses or offices having the effect of conferring ownership, if the

propedy comprised is properly geo-referenced and approved by the statutory body

responsible for the survey of land".".

PROPOSED AMENDMENT AGREED TO

CLAUSE 56

THAT, clause 56 of the Bill be amended

(a) by deleting paragraph (1);

(b) by renumbering the existing sub-clause (2) as clause 56

PROPOSED AMENDMENT AGREED TO

CLAUSE 57

THAT, clause 57 of the Bill be deleted

PROPOSED AMENDMENT AGREED TO

CLAUSE 58

THAT, clause 58 of the Bill be amended in subclause (6) -
(a) by deleting the word "charge" appearing immediately after the words " the exercise by the"

and substituting therefor the word " chargee",
PROPOSED AMENDMENT AGREED TO

a

o

a
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(b) by deleting the word "charge" appearing immediately after lhe words "payment to the " and

substituting therefor the word " chargee".

PROPOSED AMENDMENT AGREED TO

CLAUSE 59 - Agreed to;

CLAUSE 60

The meeting considered a proposal forwarded by memorandum by the Kenya Revenue

Authority (KRA) to amend clause 60 by renaming it as 60 (1)and introducing a clause 60 (2) to

read "the holder of a statutory charge shall have the rights, obligations and remedies available

to a lender under this Act and this shall also apply mutatis mutandis to the owner of a land

against whom a statutory charge has been created."

PROPOSED AMENDMENT NOT AGREED TO

CLAUSE 61

THAT, clause 61 be amended by deleting the word "willnot" and substituting therefor the word

"will not".

PROPOSED AMENDMENT AGREED TO

o

e

a

o

o

a

a

a

a

a

o

o

a

o

a

CLAUSE 62 - Agreed to;

CLAUSE 63 - Agreed to;

CLAUSE 64 - Agreed to;

CLAUSE 65 - Agreed to;

CLAUSE 66 - Agreed to;

CLAUSE 67 - Agreed to;

CLAUSE 68 - Agreed to;

CLAUSE 69 - Agreed to;

CLAUSE 70 - Agreed to;

CLAUSE 71 - Agreed to;

CLAUSE 72 - Agreed to;

CLAUSE 73 - Agreed to;

CLAUSE 74 - Agreed to;
CLAUSE 75

THAT, clause 75 of the Bill be amended in subclause (5) -
(a) by deleting the word " chargor" wherever it occurs and substituting therefor the word "

chargee".
PROPOSED AMENDMENT AGREED TO

(b) by deleting the expression "95" and substituting therefor the expression " the law relating

to land"
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PROPOSED AMENDMENT AGREED TO

. CLAUSE 76 - Agreed to;

. CLAUSETT - Agreed to;

. CLAUSE 78 - Agreed to;

. CLAUSE 79 - Agreed to;

. CLAUSE 80 - Agreed to;

CLAUSE 81

THAT, clause B1 of the Bill be amended in subclause (1), paragraph (c)-

(a) by deleting the word "but" appearing immediately after the word "incorrect,",.,
PROPOSED AMENDMENT AGREED TO

(b) by inserting the words "in writing" immediately after the word "notice'
PROPOSED AMENDMENT AGREED TO

CLAUSE 82 - Agreed to;

CLAUSE 83

THAT, clause 83 of the Bill be amended in subclause (1) by deleting the words "shall be
entitled to be indemnified by the Government out of Funds provided by Parliament" and
substituting therefor the words ""indemnity".

PROPOSED AMENDMENT AGREED TO

. CLAUSE 84 - Agreed to;

. CLAUSE 85 - Agreed to;

. CLAUSE 86 - Agreed to;

. CLAUSE 87 - Agreed to;

. CLAUSE 88 - Agreed to;

. CLAUSE 89 - Agreed to;

. CLAUSE 90 - Agreed to;

. CLAUSE 91 - Agreed to;

. CLAUSE92 - Agreed to;

CLAUSE 93

THAT, clause 93 of the Bill be amended in sub-clause (B), in line 6 by deleting the word ,'an,'

immediately before the word "tenancy" and substituting therefor the word ,,a,,.

PROPOSED AMENDMENT AGREED TO

. CLAUSE 94 - Agreed to;

. CLAUSE 95

THAT, clause 95 of the Bill be amended

a

a

o

a
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(a) in sub-clause ('1)(a) by deleting the word "tenants in common" appearing immediately after

the words " land as" and substituting therefor the word " joint tenants".

(b) in sub-clause (1Xb) by deleting the word "tenants in common" appearing immediately afler

the words "spouses as" and substitutlng therefor the word " joint tenants".

(c) in subclause (a) by deleting the word "voidable" and substituting therefor the word "void".

PROPOSED AMENDMENT NOT AGREED TO

o

e

o

o

e

o

o

o

e

o

CLAUSE
CLAUSE

CLAUSE
CLAUSE
CLAUSE
CLAUSE
CLAUSE

CLAUSE
CLAUSE
CLAUSE

96 - Agreed to;

97 - Agreed to;

98 - Agreed to;

99 - Agreed to;

100 - Agreed to;

101 - Agreed to;

102 - Agreed to;

103 - Agreed to;

104 - Agreed to;

105 - Agreed to;

o CLAUSE 106

THAT, clause 106 marginal note be amended by inserling a space between the words

"Saving Reg isters".

PROPOSED AMENDMENT AGREED TO

CLAUSE 107

. That, clause 107(2)(b) contravenes article 62(2) and 63(3) of the constitution as it

vest community land in the commission rather than the community'

CLAUSE 108 - Agreed to;

CLAUSE 109 - Agreed to;

CLAUSE 110

THAT, clause 110 of the Bill be deleted and therefor substituted with a new clause 110 -

Until the regulations and exemptions contemplated under Section 112 are made
clause 110 "Any rules, orders, regulations, directions, notices, forms, notifications or other

administrative acts made, given, issued or undertake before the commencement

of this Act under any of the Acts of Parliament repealed by this Act, shall

continue in force and shall be construed with the alterations, adaptations,

qualifications and exceptions necessary to bring them into conformity with this

Act'.
PROPOSED AMENDMENT AGREED TO

o

o

c

o
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CLAUSE 111 - Agreed to;

CLAUSE 112

THAT, clause 112 (1) of the Bill be amended by deleting the word "may" and substituting
therefor the word "shall" appearing in paragraph one.
PROPOSED AMENDMENT AGREED TO

a CLAUSE 113

THAT, clause 1 13 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CONSIDERATION OF PROPOSED AMENDMENTS TO
THE LAND BILL 2012

The Committee considered public views and proposed amendments to the Land Bill, 201 2 and
resolved as follows:

. CLAUSE 1 - Agreed to;

. CLAUSE 2
THAT, clause 2 of the Bill be amended-

(a) by inserting the following definition-

"county executive committee member" means the county executive committee member
responsible for matters of land.
PROPOSED AMENDMENT AGREED TO

(b) in the definition of "dwelling house" by deleting the word "caflilage" and substituting
therefor the word " curlilage";
PROPOSED AMENDMENT AGREED TO

in the definition of "freehold" by deleting the words "subject to the rights of others
and the regulatory powers of the Government of Kenya" and substituting thereof
the words "means the unlimited right to use and dispose of land in perpetuity

subject to the rights of others and the regulatory powers of the national
government, county government and other relevant state organs,'

PROPOSED AMENDMENT AGREED TO

a

a
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(c) by deleting the definition of "joint tenancy" and substituting therefor the following

definition-

"joint tenancy" means a form of concurrent ownership of land where two or more

persons each posses the land simultaneously and have undivided interest in the land

under which upon the death of one owner it is transferred to the surviving owner or

owners".

(d) by deleting the definition of the word "land administration";

PROPOSED AMENDMENT AGREED TO

(e) by deleting the definition of the word " land management";

PROPOSED AMENDMENT AGREED TO

(f) by deleting the definition of "lease" and substituting therefor the following new

definition-

"'lease" .t.nealls the grant , with or without consideration, by the proprielor of land of the

right to the exclusive possession of his/her land, and includes the right so granted and

the instrument granting it , and also includes a sublease but does not include an

agreement for lease".

PROPOSED AMENDMENT AGREED TO

(g) by deleting the definition of the word "leasehold";

PROPOSED AMENDMENT AGREED TO

(h) by deleting the definition of "licence" and substituting

definition-

therefor the following new

"licence" means a permission given by the Commission in respect of public land or
proprietor of land or proprietor in respect of private or community land or a lease which

allows the licensee to do some act in relation to the land or the land comprised in the

lease which would othenrvise get a trespass, but does not include an easement or a
profit".

PROPOSED AMENDMENT AGREED TO

(i) by deleting the definition of the word "licensee";

PROPOSED AMENDMENT AGREED TO

(,1) by deleting the definition of "register" and substituting therefore the following new

definition-

31



"register" has the meaning assigned to it under the law relating to land registration,,
PROPOSED AMENDMENT AGREED TO

(k) by deleting the definition of "tenancy in common" and substituling therefore the

following new definition-

"lenancy in common" means a form of concurrent ownership of land in which two or
more persons possess the land simultaneously where each person holds and
individual, undivided interest in the properly and each parly has the right to alienate,
or lransfer their interest".

(l) by deleting the definition of the word ,,peri_urban 
area,,

PROPOSED AMENDMENT AGREED TO
(m) by deleting the definition of the word ,,lemporary 

purpose".
PROPOSED AMENDMENT AGREED TO

0 by deleting the definition of the word ,,Rules 
commrttee',

PROPOSED AMENDMENT AGREED TO

. CLAUSE 3 - Agreed to;

. CLAUSE 4

(a) That, clause 4 of the Bill be further enriched by inserling the principles and objects as sel
out in the constitution and including set up of framework ihapter

(b) by inserling the following new paragraphs immediately afler paragraph 0-

"fia)affording equal opporlunities to members of all ethnic groups,,;

"[b) non-discrimination and protection of rhe marginarized,,;

"[c) democracy, inclusiveness and parlicipation of the people and

(b) by deleting the word "and" appearing at the end of paragraph (i)

PROPOSED AMENDMENT AGREED TO

CLAUSE 5

THAT, clause 5 be amended in subcrause (1)by dereting paragraph (c),
PROPOSED AMENDMENT AGREED TO

CLAUSE6-Agreedto;

CLAUSE 7

a

o

a
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T T, clause 7 be a mended in paragraph (h) by inserting the words "exceeding 21
rs" immediately afte r the words "leases"

P POSED AMENDMENT AGREED TO

C USE 8

TH T, clause B be amended-

) by inserling the following new paragraph after paragraph (a)-
"(aa) shall evaluate all parcels of public land based on land capability classification, land
resources mapping consideration, overall potential for use, and resource evaluation data
for land use planning";

PROPOSED AMENDMENT AGREED TO

) in paragraph (b) by deleting the words "stakeholders" and substituting therefor the words
" the public and relevant institutions";

PROPOSED AMENDMENT AGREED TO

(c) THAT, the Bill be amended by inserting the following new clause immediately after

clause B-
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Ctrrtvcr sron ol'
j.rnd

8A. (l) An1, Iand nray be colrverled fiont one calegol.)/to anotller.in accor.dance
with the provisiolts of this Acl or any other u,r-itterr lara,.

(2) Withour plejudice to rhe generaljry oj'subsecrjon (l) -
(a) public Iand rrray be converted to pr.rvate land b1, alienation.

(b) subject to public needs or in the inlerest o1'def'ence, public sa1'ery. public
otdet', public morality, public healtlr, or Iand use p)annrng, public Iand nray
be coltvel'ted to cotnmunity land:

(c) plivate latrd rnay be convelted ro public larrd b1,-

(i) compulsory acquisition;

(ii) revet'sion of leasehold inlerest to go\/ernnrent after the expiry of a
Iease; and

(iii) transfers; or

(ir) surrender.

(d) corrlnrunity land rnay be corrverted to either private or public land j1
accordance with the law relating to collntunity land enacted pursuant to
Article 63(5) of the Constirurion.

(3) Arly substantive transaction involving the conversion of public lalcl to
private Iand sliall require approval by the Natior-ial Assenrbrl, or county

Assentbll, as the case rnay be.

(4)The corlnrissjon shall calrse a register to be kept conlaining-

(a) paniculars of public Iand converred to private land by alienation:

(b) names and addresses of all persons whose land has conver-red to
public land through corlpulsory acquisitiorr ol reversion ol
I easehold;

(c) particulars of community land converted to either private or public
.and

(d) such other details as the Contrnission rnay direct

(5) The conrnrission may nrake Rules for the better carrying our of the
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provisions of this Secliotr, attd, wilhout pre.ir,rdice to the gerrelality of the

lbregoing. tlre rules r:ray provide fbl tlle fbllowing-

(a) presclibing substantial transactiot'ts requiring approval o1'

the National Assenrbly or the Courtly Assetltbll' as the

case rnay be;

(b) prescribing anything required to be prescribed urrdel this

Sectionl

(c) regulating and controlling the conversion of land fl-orr

one category to artother:

(d) prescribing tlre factors to be applied or taken inlo
account in determirring land that is to be coltvelledl

(6) Rules nrade under this section ttray contain-

(a) different provisions for differerrt pails of Kerrya;

-' (b) provisions for differelit categolies of conversiotl or'

kinds of transactions; or

(c) exemptiotts or conditional exentptiotts fl'onl 1he

operation of arry rule made under this sectiort.

(7) Any Rules made by tlie Conrrnissiott undet'subsectiotr (-5) sha)l

be tabled before the Palliament lor approval.

PROPOSED AMENDMENT AGREED TO

It is noteworthy that the proposed amendment to insert clause 8A is in

line with Section 68 (c) (ii) of the Constitution that requires Parliament

to legislate on the regulation of the manner in which any land may be

converted from one category to another.

LAUSE 9

HAT, clause 9 be deleted.

ROPOSED AMENDMENT AGREED TO

CLAUSE 10

That ,Clause 10 be amended;-
(a) ln sub-clause (3) by deleting the words'10(3)'and substituting thereforthe words'10(2)'

PROPOSED AMENDMENT AGREED TO

C

T

P
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a CLAUSE 11

THAT, clause 1'1 be amended in subclause (3) by inserling the word "with" immediately afler
the word "dealing".

PROPOSED AMENDMENT AGREED TO

The meeting deliberated on the recommendations fonruarded through memorandum by the

Kenya Wildlife Service (KWS) on clause 11 that a provision be made on the managemenl of

ecologically sensitive areas and endangered species located on private land. The KWS furlher

recommended that provisions for specific actions to safeguard ecologically sensitive land

includlng gazettement and incorporation into regional physical plans be made under the Act.

The meeting observed that the proposals by the KWS touched on critical habitats located on

community land. lt was noted that it was essential for the KWS to engage communilies directly

in this regard.

ll was further noted that situations such as lhese necessitated the enactment of lhe

Community Land Bill.

The IMinister for Lands underlook to fast track the Community Land Bill

CLAUSE 12

THAT, clause 12 be amended -
(a) in sub-clause (1)-

(i) by inserting the word "public" at the beginning of paragraph "(a)

PROPOSED AMENDMENT AGREED TO

(ii) by insefling the words " in order to ameliorate their disadvantaged position"
immediately afler the word "groups" appearing in paragraph (b).

PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (2) by deleting paragraph "(e)" and substitutrng therefor the following

new paragraph"

"(e) natural, cultural, and historical features of exceplional national value falling
within public lands"

PROPOSED AMENDMENT AGREED TO

(c) in sub-clause (3) by inserting the words " subject to Article 65 of the Constrtution" at
the beginning of the subclause .

36

a



PROPOSED AMENDMENT AGREED TO

(d) in subclause (4) by deleting the expression "subsection (4)" and substituting therefor

the expression" subsection (3)".

That a general provision be made under subclause 4 requiring the Commission
to make rules on benefit sharing with communities in cases where land is set
aside for investment purposes.

That a proviso be made under clause 12 stipulating that the lessee will have pre-

emptive rights.

PROPOSED AMENDMENT AGREED TO

(e) by deleting subclause (6);

PROPOSED AMENDMENT AGREED TO

(0 in subclause (B) by deleting the word "allocate" appearing immediately afler the words
"not be" and substituting therefor the word "allocated"

PROPOSED AMENDMENT AGREED TO

(g) by deleting sub clause (10) and substituting therefor with the new sub clause

"12(10) where the land allocated under sub secfion (9) is nit developed in

accordance with the terms and conditions stipulated in the lease, that land shall

automatically revert back to the national or county government, as the case may

be."

PROPOSED AMENDMENT AGREED TO

(h) in subclause (11)by deleting the word "disposition" and substituting therefor the word "

allocation"
PROPOSED AMENDMENT AGREED TO

(i) by deleting sub-clause (12) and substituting therefor the following new subclause-

"(12) The Commission shall make regulations prescribing the criteria for allocation of

public land and without prejudice to the generality of the foregoing, such regulations

may prescribe-

(i) forms of ownershlp and access to land under all tenure systems;

(ii) the procedure and manner of setting aside land for investments;

(iii) procedures to be followed with respect to auction and disposition of land;
3/



(iv) appropriate mechanisms for repossession of land given 1o cilizens at the expiry
of a lease.

(v) N/echanisms of benefit sharing with local communities whose land have been
set aside for investment.

PROPOSED AMENDMENT AGREED TO
CLAUSE 13

THAT, clause '13 be amended -

NEW CLAUSE

THAT, the following new clause be inserled immediately after clause 13A-

(a) in subclause (1) by inserting the words "public and" immediately before the words "

interested parties"

PROPOSED AMENDMENT AGREED TO

0) ,n subclause (4) by deleting the word "be" appearing immediately after the words 'the

Commission shall"

PROPOSED AMENDMENT AGREED TO

(c) in subclause .(5) by deleting the words "current land users and community based
organizations" and substituting therefor the words " persons in occupation".
PROPOSED AMENDMENT AGREED TO - the Committee however, observed that
subclause 5 be further amended as the words "persons in occupation" were
fundamentally limiting

Therefore, agreed to sub clause (5)

(d) in sub-clause (5) by deleting the words "current land users and community based

organizations" and substituting therefor the words " persons in actual occupation of the

land".
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see pre-
134 (1) Where any land reverts back to the national or county government

after expiry of the Leasehold tenure the Commission shall offer to the

immediate past holder of the Leasehold interesl pre-emptive rights to

allocation of the land provided that such Lessee is a Kenya citizen and

that the land is not required by the national or the county government

for public purposes

(2) The Commission may make rules for the better carrying out the

provisions of this section, and without prejudice to the generality of the

foregoing, the rules may provide for the following.

a) prescribing the procedures for applying for extension of leases

before their expiry.

(b) prescribing the factors to be considered by the Commission in

determining whether to extend the tenure of the Lease or re-

allocate the land to the Lessee.

ptive

hts to

location

the stand premium and or the annual rent to be paid by the

Lessee in consideration of extension of the Lease or re-

allocation of the Land.

(d) other covenants and conditions to be observed by the Lessee

CLAUSE 14

THAT, clause 14 be amended in subclause (1) by deleting the expression "Subject to Article

66(2)" appearing at the beginning of the clause and substituting therefor the expression
"Subject to Article 66(1).'
PROPOSED AMENDMENT AGREED TO

CLAUSE 15

THAT, clause 15 be amended-
(a) in paragraph (a) of sub-clause (1) by deleting the expression "section 15" and

substituting therefor the expression" section 14";

(b) by deleting sub-clause (4) (a) and(b).

PROPOSED AMENDMENT AGREED TO

I

a

. CLAUSE 16 - Agreed to;

" CLAUSE 17 - Agreed to;
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CLAUSE 18 - Agreed to;

CLAUSE 19

THAT, clause 19 be amended-

(a) in the marginal note by deleting the words "Licence for temporary purposes specified in
the lease" and substituting therefore the words "Licence for temporary purposes"
PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (1)by deleting the words " temporary purposes" and substituting therefor
the words " a period not exceeding five years";
PROPOSED AMENDMENT NOT AGREED TO

(c) by deleting sub-clause (2);

PROPOSED AMENDMENT NOT AGREED TO

(d) in sub-clause (4) by deleting the words " rent" and substituting therefor the words
"fee";

PROPOSED AMENDMENT AGREED TO

(e) by deleting subclause (5).

PROPOSED AMENDMENT NOT AGREED TO

CLAUSE 20 - Agreed to;

CLAUSE 21

THAT, clause 21 be amended-

(a) in the marginal note by deleting the word "rent" and substituting therefor the words "fees"
PROPOSED AMENDMENT AGREED TO

(b) in paragraph (a) by deleting the word "rent" and substituting therefor the words "fees"
PROPOSED AMENDMENT AGREED TO

CLAUSE 22

THAT, clause 22 be amended by deleting the marginal note and substituting therefor the
following-
"lmplied covenants and conditions by grantor or lessor".
PROPOSED AMENDMENT AGREED TO

a

a

. CLAUSE 23 - Agreed to;

. CLAUSE 24 - Agreed to;

. CLAUSE 25 - Agreed to;
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a

a
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a
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a

of

C USE 26

TH T, clause 26be deleted and replaced by the following new clause-

ions 26. A child shall be capable of holding title to land through a trustee andn 
such child shall be in the same position as an adult with regard to the child's

liability and obligations to the land

PROPOSED AMENDMENT AGREED TO

SE 27 - Agreed to;

USE 28 - Agreed to;

USE 29 - Agreed to;

USE 30 - Agreed to;

USE 31 - Agreed to;

USE 32 - Agreed to;

USE 33 - Agreed to;

USE 34 - Agreed to;

USE 35 - Agreed to;

USE 36

T AT, clause 36 be deleted

P OPOSED AMENDMENT AGREED TO - This is because it is provided for in the
N tionat Land Commission Bill - clause 33(1);

C USE 37

T AT, clause 37 be deleted and replaced by the following new clause-

community land 37. community land shall be managed in accordance with the law

relating to community land enacled pursuant to Arlicle 63 of the

Constitution.

PROPOSED AMENDMENT AGREED TO

USE 38 - Agreed to;

LAUSE 39

AT, clause 39 be amended-

(a) in the marginal note by deleting the words "procedure for regaining possession" and

substituting therefor the words "Vendor's right to regain possession".

PROPOSED AMENDMENT AGREED TO

(b) by deleting the word "only" appearing immediately after the words "the contract by the

purchaser"

PROPOSED AMENDMENT AGREED TO

C

c
C

c
c
C

C

C

C

C
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CLAUSE 40

THAT, clause 40 be amended in sub-clause (1) by inserting the words "and mense profrts"

immediately afler the words "claiming damages"
PROPOSED AMENDMENT AGREED TO

CLAUSE 41

THAT, clause 41 be amended by deleting paragraph (f)
PROPOSED AMENDMENT AGREED TO

CLAUSE 42

THAT, clause 42be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 43

THAT, clause 43 be deleted
PROPOSED AMENDMENT AGREED TO

" CLAUSE 44 - Agreed to;
. CLAUSE 45 - Agreed to;

a CLAUSE 46

THAT, clause 46 be deleted
PROPOSED AMENDMENT AGREED TO

CLAUSE 47 - Agreed to;

CLAUSE 48

THAT, clause 4B be amended in subclause (1)by deleting the word "transfer and substrtutrng
therefor the word "transferee".

PROPOSED AMENDMENT AGREED TO

CLAUSE 49

THAT, clause 49 be amended by inserting lhe words "where applicable," immediately after the
words "pay the interest".
PROPOSED AMENDMENT AGREED TO

SUB TITLE - "Pad Vl - CO-TENANCY AND PARTITION'appearing immediately after clause

56 be deleted

C

o

a

a

. CLAUSE 50 - Agreed to;

. CLAUSE 51 - Agreed to;

. CLAUSE 52 - Agreed to;

. CLAUSE 53 - Agreed to;
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CLAUSE 54 - Agreed to;

CLAUSE 55 - Agreed to;
CLAUSE 56 - Agreed to;

CLAUSE 57

THAT, clause 57 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 58

THAT, clause 58 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 59

THAT, clause 59 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 60

THAT, clause 60 of the Bill be deleted

PROPOSED AMENDMENT AGREED TO

CLAUSE 61

THAT, clause 61 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 62

THAT, clause 62 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

CLAUSE 63

THAT, clause 63 of the Bill be deleted.

PROPOSED AMENDMENT AGREED TO

Land Registration Bill, 2012;

CLAUSE 64 - Agreed to;
CLAUSE 65 - Agreed to;
CLAUSE 66 - Agreed to;
CLAUSE 67

THAT, clause 67 be amended in paragraph (b)

afler the word "periodic".

PROPOSED AMENDMENT AGREED TO

by inserling the word "lease" immediately

o

o

o

a

a

a

a

a

o

e
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O CLAUSE 68

THAT, clause 68 of the Bill be amended by deleting the words "by reason of the fact" and
substituting therefor the word "provided"

PROPOSED AMENDMENT AGREED TO

CLAUSE 69 - Agreed to;

CLAUSE 70

THAT, clause 70 be amended by deleting the word "a" appearing immediately afler the words
"a lease of land"
PROPOSED AMENDMENT AGREED TO

CLAUSE 71

THAT, clause 71 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 72 - Agreed to;

a

a

a

a CLAUSE 73

THAT, clause 73 of the Bill be amended-

(a) in sub-clause (1)by deleting the "comma" appearing immediately aflerthe word "Act";

PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (2) by deleting the word "sublease" and substituting therefor the words
"sublesee";

PROPOSED AMENDMENT AGREED TO

(c) ln sub-clause (3) by deleting paragraph (c);

PROPOSED AMENDMENT AGREED TO

(d) by deleting subclause (4).

PROPOSED AMENDMENT AGREED TO

. CLAUSET4 - Agreed to;

. CLAUSE 75

THAT, clause 75 of the Bill be amended in subclause (1)-
(a) by deleting the word "to" appearing at the beginning of the sentence in paragraph (a)

and substituting therefor the words "that";

PROPOSED AMENDMENT AGREED TO

(b) by deleting the word "lawful" appearing immediately after the words "without any" in
paragraph (a).

PROPOSED AMENDMENT AGREED TO
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(b)
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a
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CLAo

THA , clause 86 of the Bill be deleted
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(c) by deleting the word "tenancy" and substituting therefor the words "lease" in paragraph
(d)

PROPOSED AMENDMENT AGREED TO

(d) by deleting the word "to" appearing immediately after the words "one months notice" at

the end of the sentence in paragraph (e).

PROPOSED AMENDMENT AGREED TO

SE 76

T, clause 76 of the Bill be amended in subclause (1) by deleting the words "other than a
d term lease"

OPOSED AMENDMENT AGREED TO

USE 77 - Agreed to;

USE 78

T, clause 78 of the Bill be amended by inserling the word "the owner" immediately after
words "lease to" appearing on the first line

PR POSED AMENDMENT AGREED TO

USE 79 - Agreed to;
USE 80 - Agreed to;
USE 81 - Agreed to;

USE 82

T, clause 82 be amended -
deleting sub-clause (2)of the Bill

y renumbering sub clause (3) as sub clause (2);

OSED AMENDMENT AGREED TO

SE 83

clause B3 of the Bill be deleted.

OSED AMENDMENT AGREED TO

CLA SE 84

THA , clause 84 of the Bill be deleted

PR POSED AMENDMENT AGREED TO

CLA SE 85

THA , clause 85 of the Bill be deleted
PRO SED AMENDMENT AGREED TO

SE 86
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a

a

PROPOSED AMENDMENT AGREED TO

CLAUSE 87

THAT, clause 87 of the Bill be deleted,
PROPOSED AMENDMENT AGREED TO

CLAUSE 88
THAT, clause BB of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 89

THAT, clause 89 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 90
THAT, clause 90 of the Bill be deleted
PROPOSED AMENDMENT AGREED TO

THAT, clauses 83 - 90 be deleted and replaced with the fotlowing new ctauses:--

Lessor's B34. (1)Subject tothe provisions of section B3D and to any provisions to the conlrary in the lease,
right of the lessor shall have the right to forfeit the lease if the lessee -
forfeilure.

(a) commits any breach of, or omits to pedorm, any agreement or conditron on his parl expressed
or implied in the lease; or

(b) is adjudicated bankrupt; or

(c) being a company, goes inlo liquidation

(2) The right of forJeiture may be -

(a) exercised, where neither the lessee nor any person claiming through or under him is in
occupation of the land, by entering upon and remaining in possession of the land; or
(b) enforced by action in the court.

(3) The acceptance by the lessor of ant rent afler the service of a notice of forJeiture under section
83C does not operate as a waiver of the lessor's right of for-feiture unless the lessor has by
any olher positive act shown an intention to treat the lease as subsisting

E il'ect

Jbrl'eitur e

o1' 83B The forfeiture of a lease detemrines every sublease and every olher inter.esl
on
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Notice befbre

lbrltiture.

subleases appearing in the register relating to that lease, but -

(a) where the forfeiture is set aside by the courl on the glounds that it
was procured by the lessor in fi-aud of the sublesee; or

(b) where the court grants relief against the forfeiture under section

S3D,every such sublease and other inlelest shall be deenred not to lrarre

deternrined.

83C. Notwithstanding anything to the contrary contained in the lease. no lessor

shall be errtitled to exercise the right of forfeitule for the breach of any

agreement or condition in the lease, wl,ether expressed or inlplied. until tlre

Iessor has served on the lessee a notice ofnot less than 30 days:- -

(a) specifying the parliculal breach complained of: and

(b) if the breach is capable of remedy, requiring tl're lessee to remed), the

breach within such reasonable period as is specified in the notice; and

(c) in any case other than non-payment of rent, r'equirirrg the lessee to

make compensation in lnoney for the breach.

and the lessee has failed to renredy the breaclr within thirty days tlrereafter. if it
is capable of remedy, and to make reasonable compensation in n'roney
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Relief

against

forfeiture

B3D. (1)A lessee upon whom a notice has been served under section 58, or

against whom the lessor is proceeding, by actron or re-entry, lo enforce his

right of forJeiture, may apply to the courl for relief; and the courl may grant or
refuse relief, as the court, having regard lo the proceedings and the conduct of

the parties and the circumstances of the case, thinks fit, and, if it grants relief,

may granl it on such terms as it thinks fit

a

(2) The cour1, on application by any person claiming as sublessee or chargee

any inlerest in the properly or part of the property comprised in the lease

forfeited or sought to be forfeited, may make an order vesting the property or

such parl in such sublessee or chargee for the whole period of the loase or

any less period, upon such conditions as the courl in the circumstances of the

case thinks fit:

Provided that nothing in this subsection shall apply in the case of a forieiture

arising from a breach to which the sublessee is a party, or from the breach of

an express agreement or condition againsl subleasing, parting with the
possession of or disposing of the property leased.

(3) This section shall have effect notwithstanding any stipulation or agreemenl
to the contrary and whether the lease is registered or not

CLAUSE 91

THAT, clause 91 be amended by providing for a proviso to additional remedies.
"Provided that a lessee who is aggrieved as a result of unlawful eviction under

this section may commence an action against the lessor for remedies"

PROPOSED AMENDMENT AGREED TO

CLAUSE 92 - Agreed to;

CLAUSE 93

THAT, clause 93 of the Bill be amended-

(a) in the marginal note by deleting the words" power to create charge" and substituting
therefor the words "lnformal charges";

(b) in subclause (3) by deleting the word " signed" and substituting therefor the words "

executed";

(c) in subclause (5) by inserling the word " formal" immediately after the word "A" appearing
at the beginning of the subclause.

e

a
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a

o

o

a

a

c

o

o

o

a

) by deleting subclause (6) and substituting therefor the following new clause-

I A. (1) An informal charge may be created where-

(e)

(0

(a) a chargee accepts a written and witnessed undertaking from a chargor, the clear

intention of which is to charge the chargor's land or interest in land, with the

repayment of money or money's worth, obtained from the charge;

(b) the charger deposits any of the following-
(i) a ceflificate of title to the land;

(ii) a document of lease of land;

(iii) any other document which il is agreed evidences ownership of land

or a right to interest in land.

(2) a chargee holding an informal charge may only take possession of

or sell the land which is the subject of an informal charge, on oblaining an order of

the court to that effect.

by renumbering subclause (7) as subclause (3);

by renumbering subclause (B) as subclause (4),

by deleting the words "possessor" in the newly renumbered subclause (4) and

substituting therefor the words " posses or";

PROPOSED AMENDMENT AGREED TO

s)

U SE 94 - Agreed to;

SE 95 - Agreed to;

SE 96 - Agreed to;

SE 97 - Agreed to;

SE 98 - Agreed to;

SE 99 - Agreed to;

SE 100 - Agreed to;

SE 101 - Agreed to;

SE 102 - Agreed to;
SE 103 - Agreed to;

U

U

LA

CLA

CLA

C

C

C

c
C

C

C

C

CLA SE 104 - Agreed to;

CLA SE 105 - Agreed to;

a CLA SE 106

THA , clause 106 of the Bill be amended in sub-clause (6) by deleting the word "small"

appe ring immediately after the words "receiver under a"

PRO OSED AMENDMENT AGREED TO

" CLA
. CLA
. CLA

SE 107 - Agreed to;

E 108 - Agreed to;

E 109 - Agreed to;
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a CLAUSE 117
(a) THAT, clause 117 of the Bill be amended by deleting paragraph (d) and substituting

therefor the following new paragraph-
(d) the period for remedying the breach specified in the notice served under section

104 was reasonable or had expired, and the courl may grant relief wilhoul
determining all or any of those matters.
PROPOSED AMENDMENT AGREED TO

CLAUSE 118 - Agreed to;

a CLAUSE 119
THAT, clause 119 be-deleted and replaced by with the following new clause-

. CLAUSE 110 - Agreed to;

" CLAUSE 111- Agreed to;
. CLAUSE 112 - Agreed to;
. CLAUSE 113 - Agreed to;

" CLAUSE 114 - Agreed to;
. CLAUSE 115 - Agreed to;
. CLAUSE 116 - Agreed to;

119. The courl may reoperr a charge of whatever amount
secured on a matrimonial home, in the interests of doing justice
between the parlies.
PROPOSED AMENDMENT AGREED TO

CLAUSE 120

THAT, clause 120 of the Bill be amended-

(a) in subclause (1)by deteting subparagraph (iii) of paragraph (a); and

(b) by inserling lhe words "on application" be added at the beginning of paragraph (c)

PROPOSED AMENDMENT AGREED TO

CLAUSE 121

THAT, clause 121 of the Bill be amended-

(a) in subclause (5) by inserting the words " the Registrar and" immediately after the
words " notice to" appearing in the third line of the subclause;
PROPOSED AMENDMENT AGREED TO

(b) by inserling the following new subclause immediately after subclause(5)-
"(5a) upon service of the notice, the registrar shall make an entry in ihe register of

the intended acquisition"
PROPOSED AMENDMENT AGREED TO

o

Power of lhe Court to
reopen cerlatn charges

and revrse lerms

a

a
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CLAUSE 122 - Agreed to;
CLAUSE 123 - Agreed to;

CLAUSE 124
THAT, clause 124 of the Bill be amended in subclause (1)-

(a) by inserting the words "the land is required for public purposes or in the public interest"
immediately after the words "purposes" appearing in paragraph (b),
PROPOSED AMENDMENT AGREED TO

(b) by deleting paragraphs (a),(b), (c) and (d);
PROPOSED AMENDMENT AGREED TO

CLAUSE 125 - Agreed to;
CLAUSE 126 - Agreed to;
CLAUSE 127 - Agreed to;
CLAUSE 128 - Agreed to;

LAUSE 129 - Agreed to;
LAUSE 130 - Agreed to;
LAUSE 131 - Agreed to;
LAUSE 132 - Agreed to;
LAUSE 133 - Agreed to;
LAUSE 134 - Agreed to;
LAUSE 135 - Agreed to;
LAUSE 136 - Agreed to;
LAUSE 137 - Agreed to;
LAUSE 138 - Agreed to;
LAUSE 139 - Agreed to;
LAUSE 140 - Agreed to;

USE 141 - Agreed to;
USE 142 - Agreed to;
USE 143 - Agreed to;
USE 144 - Agreed to;
USE 145 - Agreed to;
USE 146 - Agreed to;
USE 147 - Agreed to;

USE 148

T, clause 148 of the Bill be amended in subclause (4)-

(a) by deleting the word "governor" appearing in paragraph (b)and substituting therefor
the words " government, approved by the County Assembly,,;

PROPOSED AMENDMENT AGREED TO

C

C

C

c
C

C

C

T
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(b) by deleting paragraphs (e), (f) and (g).

PROPOSED AMENDMENT AGREED TO

(c) by deleting paragraph (g) and substituting therefor the following new paragraph -

(e) a representative of persons with special needs;

PROPOSED AMENDMENT AGREED TO

(d) by inserling the words "prescribed by the county government" in paragraph (h)
immediately after the word "organization" in paragraph (h);

PROPOSED AMENDMENT AGREED TO

(d) by insefling the words "prescribed by the county government" in, paragraph (i)

immediately after the word "representative" in paragraph (i)

PROPOSED AMENDMENT AGREED TO

Settlement

F und.

NEW CLAUSE

THAT, the following new clause be inserted rmmediately after clause'148-

148A (l) There is established a Fund to be known as the Settlemenl Fund

which shall be administered by the National Land Commission.

(2) There shall be paid into the Fund -

(a) any monies appropriated by Parliament for the purposes of the Fund;

(b) any funds provided by bilateral or multilaleral donors, for the purpose of

the Fund;

(c) gifis, grants ,donations or endowments as may be given to the

Commission for the purpose of the Fund;

(d) monies that may be borrowed by the Commission for the purposes of

the Fund;

(e) the rates, charges, dues, or fees levied by the Commission under this

Act;

(0 all monies derived from the payment made by beneficiaries of

settlement schemes ; and
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(g) such sums as may be payable to the Commission pursuant to this Act or

any other written law.

(3) The Fund shall be applled to the following purposes-

(a) provision of access to land -

(i) to squatters;

(ii) to displaced by natural causes and or by internal conflicts

(iii) for development projects;

(iv) for conservation; or

(v) such other causes that may lead to movement and

displacement

(b) purchase of private land for settlement programmes;

(c) establishment and management of refugee camps;

(d) provision of shelter and a livelihood to persons in need of

settlement prog ramm es;

(e) research, documentation and dissemination of information on

settlement programmes; and

(0 any other purpose that would enhance the development and

promotion of settlement programmes that may be approved by the

Commission.

(a) The Fund shall be administered in accordance with lhe provision

relating to public Funds under the law relating to public finance management.

The mittee further deliberated SETTLEMENT PROGRAMMES and agreed that:-

the Agriculture Act (Cap,318) sections 161 - 180 which currently govern settlement

programmes be incorporated into the new Land Act.

Establish under the Land Bill, 2012, settlement Fund to be administered by the National

Land Commission and that section 167(1-4) of the Agriculture Act (Cap. 318) be

repealed.
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under the law relating to public finance management and thal section 168 (1-3) of the
Agriculture Act (Cap, 318) be repealed;

may expend money from the Fund and that section 169 (1-5) of the Agriculture Act
(Cap. 318) be repealed.

170 - 181 of the Agriculture Act (Cap, 318) be repealed.
PROPOSED AMENDMENT AGREED TO

. CLAUSE 149 - Agreed to;

. CLAUSE 150 - Agreed to;

. CLAUSE 151 - Agreed to;

. CLAUSE 152 - Agreed to;

. CLAUSE 153 - Agreed to;

. CLAUSE 154 - Agreed to;

. CLAUSE 155 - Agreed to;

. CLAUSE 156 - Agreed to;

. CLAUSE 157 - Agreed to;

. CLAUSE 158 - Agreed to;

. CLAUSE 159 - Agreed to;

. CLAUSE 160 - Agreed to;

. CLAUSE 161 - Agreed to;

. CLAUSE 162 - Agreed to;

. CLAUSE 163 - Agreed to;

. CLAUSE 164 - Agreed to;

. CLAUSE 165 - Agreed to;

. CLAUSE 166 - Agreed to;

. CLAUSE 167 - Agreed to;

. CLAUSE 168 - Agreed to;

. CLAUSE 169 - Agreed to;

. CLAUSE 170 - Agreed to;

. CLAUSE 171- Agreed to;

. CLAUSE 172 - Agreed to;

a CLAUSE 173

THAT, clause 173 of the Bill be amended

(a) in sub-clause (1)by deleting the words "and removing any difficulties occasioned by
the coming into operation of this Act"
PROPOSED AMENDMENT AGREED TO

(b) in sub-clause (1) by deleting paragraphs (f);

PROPOSED AMENDMENT AGREED TO
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(c) ln sub-clause (2) by deleting the words "Cabinet Secretary" and substituting thereof
the word "Commission"

PROPOSED AMENDMENT AGREED TO

(d) By deleting the words "personsand" in subclause 2 paragraph (d) and substiluting
therefor the words "persons and'
PROPOSED AMENDMENT AGREED TO

CLAUSE 174 - Agreed to;

CLAUSE 175

THAT, clause 175 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 176

THAT, clause 176 of the Bill be amended by numbering the existing clause as clause 175.
PROPOSED AMENDMENT AGREED TO

FIRST SCHEDULE .

HAT, the First Schedule of the Bill be amended

a) by inserting the words include 'REPEALED LAWS' immediately afler the SCHEDULE
TITLE.
PROPOSED AMENDMENT AGREED TO

) by inserting the following -
The Land Control Act, Cap. 302.
PROPOSED AMENDMENT AGREED TO

COND SCHEDULE

at, a new schedule to be known as the Second schedule be inserted in the Bjll

EQUENTIAL AMENDMENTS

ent of
169 of
culture
.3r8

Section 169 of the Agriculture Act, Cap.3l8 is amended b),
deleting paragraph (d).
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ANNEX I . PROGRAMME

REPUBLIC OF KENYA

KENYA NATI ONAI AS SEMBLY

PARLIAMENTARY COMMITTEE ON LANDS & NATURAL RESOURCES

RETREAT ON LAND BILLS

MOMBASA
April 1sr - 7rH ,zo].2

WORKING PROGRAMME

Sunday April l,2Ol2 - Arrivals

.30 - 9.00 am Registration and of Participants

OFFICIAL OPENlNG AND INTRODUCTORY REMARKS

HON. MUTAVA MUSYIMI, M.P

1:

- 9.45 am - Welcome Remarks by the Chairperson, Parliamentary Committee on Lands and

Natural Resources;

- Remarks by the Clerk, Kenya National Assembly;

- Remarks by the Minister for Lands;

atr

o
AA4B

DAY 1- Monday, April2,2OLZ
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09.45 - 10.15 am Photo Session and Heolth Breok

10.15 - 11.15 am

12.45- 2.15 pm

sEsitoN 3 r

Session Chair '

2.75 - 4.15 pm

4.L5 - 4.45 pm

4.45 - 6.00 pm

HON. MUTAVA MUSYIM!, MP - l

Topic: The Land Bill,20t2-

a.) The Land Bill Provisions - Legal Counsel;

b.) constitutionality of the Land Bill, 2oL2 - ctc;
c.) Practitioners view of the Land Bill, 2012 - LSK;

Lunch Breok

Consideration of thi Lind Bill, 20ii

HON. MUTAVA MUSYTM!, MP

consideration of Public views on the Land Bill, 2012 from the hearings;

Health Break

Topic: the Land Bill, 2012 - proposed Amendments and Recommendations

Presenter: legal counsel

ol Day

sEsstoN

DAY 2 - Tuesday, APRIL 3,ZOL?

ri Consideration of the tand gill, ZOLZ ,,' ,

. ,. HON. MOHAMMED AFFEY, MP

8,30 - 10.30 am consideration of flagged issues and making Recommendations on the Lands
Bill

10.30 - 11.00 am

' .lr .:;i'
iI"

Session Chair ; '

11.00 - 12.45pm

Health Break

Consideration of the Nationat Land Commission Bill, 2012

HON. SILAS RUTEERE, lvtP. ;ri.

Topic: the National Land Commission Bilt, 2012 -
a.) The National Land Commission Bill provisions - Legal Counsel;
b.) constitutionality of the National Land commission Bill, zot2 - ctc;
c.) Practitioners view of the Nationat Land commission Bill, 2012 - tsK;

Lunch Breok

,.' ,i:,i:",'I r'l'.',

12.45 - 2.15 pm
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.15 - 4.15 pm

.15 -4.45 pm

.45 - 6.00 pm

.30 - 10.30 am

30 - 11.15 am

Consideration of Public views from the hearings on the National Land

Commission Bill,2012

Health Break

Topic: The National Land Commlssion Bill, 2012 - proposed Amendments and

Recommendations

Presenter: legal counsel

*End of Day Two -- 
----J

Cpnsideration of flagged issues and making Recommendations on the National

Lands Commission Bill, 201

Heolth Breok

15 - 12.45 pm Topic: the Land Registration Bill, 2012 -
a.) The Land Registration Bill Provisions - Lega! Counsel;

b.) Constitutionallty of the Land Registration Bill, 2012 - CtC;

C.) Practitioners view of the Land Registratlon Bill, 2012 - LSK

Lunch Breok.45 - 2.15 pm

-4.15 pm Consideration of Public vlews from the hearings on the Land Reglstration Bill,

2012

-4.45 pm

- 5.45 pm

Health Break

Topic: The National Land Commission Bill, 2012 - proposed Amendments and

Recommendations

DAY 3 -Wednesday, April 4,2012
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Presenter: legal counsel

-End 
ol Day Three

DAY 4 -Thurcday, APRtt S, 2OLz

8.30 - 10.30 am consideration of flagged issues and making Recommendationg on the Land
Registration Bil!, 2012

Heolth Breok

11.15 - 12.45 pm -consideration of flagged issues and making Recommendations on the three
Bitt

72.45 - 2.15 pm Lunch Breok

2.15 - 4.15 pm consideration of flagged issues and maklng Recommendations on the three
Bills

10.30 - 11.15 am

4.15 - 4.45 pm

445 - 5.45 pm

Health Break

consideration of flagged issues and making Recommendations on the three
Bills

.-End ol Day lour

DAY 5, Friday, APRIL 6,ZOLL

8.30 - 10.30 am Plenary and Review of the proposed Amendments on the three Bilts

Heolth Breok

Plenary and Review of the proposed Amendments on the three Bills

10.30 - 11.15 am

11.15 - 12.15 pm
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11.15 - 12.45 pm

L2.45- 2.15 pm

adoption of the proposed Amendments on the three Bills

Lunch Breok

2.00 - 3.00 pm - Closlng Remarks by the Chairperson, Parliamentary Committee on Lands and

Natural Resourcesl

End of Day five and Programme :--

SATURDAY APRIL 7, 2OI2 . DEPARTURES
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ANNEX II- PARTICIPANTS
1. The Hon. Mutava Musyimi, MP - Chairperson;
2. The Hon. Silas Ruteere Muriuki, Mp
3. The Hon. Benedict Fondo Gunda, Mp
4. The Hon. Kizito M. Justus, MP
5. The Hon. Mohammed Affey, Mp
6. The Hon. Peter Gitau Njuguna, Mp
7. The Hon. Kiema Kilonzo, MP t

8. The Hon. Dr. Erastus K. Mureithi, MBS, HSC, Mp
9. The Hon. Omar Zonga, MP
10. The Hon. Ekwee Ethuro, MP - Chairperson - CFC;
11. The Hon. Mohammed Abdikadir, Mp - Chairperson - CIOC
12. The Hon. Njoroge Baiya, MP - Ag. chairperson, Legal Affairs
13. The Hon. Ababu Namwaba, MP - Legal Affairs
14. The Hon. Thomas Mwadhegu, Mp - Chairperson, LAFAC;
15. The Hon. Cideon Konchellah, Mp - Chairperson, Labour
16. The Hon. David \,)Uere, MP - Chairperson - Transport;
17. The Hon. (EnS.) James Rege, M.p. Chairperson - Energy.
18. The Hon. Danson Mungatana, Mp - chairperson, catlring committee;
19. The Hon. James Orengo, EGH, Mp - Minister for Lands:
20. The Hon. Gonzi Rai, MP - Assistant Minister, Ministry of Lands
21. Clerk of the National Assembly;
22. Ms. Peris Mangira - Head, Land Reform Transformation Unit (LRTU), Ministry of

Lands;
23. Mr. Victor Liyai - Deputy Head, LRTU, Ministry of Lands;
24. Ms. Vane Akama -legal Counsel;
25. Mr. Ann Musandu - Clerk Assistant;
26. Mr. Zakayo Mogere - Clerk Assistant;
27. Mr. Emejen Nicholas - Clerk Assistant;
28. Mr. Jacob Ngwelle - Clerk Assistant;
29. Mr. Abenayo Wasike - Clerk Assistant;
30. Mr. Rana Tiampati - Clerk Assistant;
31. Mr. Allan Kariuki - Committee Assistant;
32. Staff - CNA's office; - Ms. Sophie Salamba;
33. Staff - DSNA's office; - Mrs. Magdalene Ndungu;
34. CIC: - Dr. Elizabeth Muli
35. CIC; - Dr. Ali lbrahim:
36. CIC;- Ms. Doreen Muthaura;
37. LSK; - Mr. Mbage Nganga;
38. LSK; - Mr, Apollo Mboya;
39. LSK: - 6race Okumu;
40. KLRC; - Mr. Kathurima M'noti;
4!. KLRC;- Mr. Peter Musyimi;
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ANNEX !I! . MINUTES

MINUTES OF THE ONE HUNDRED & TENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LANDS AND NATT'RAL RESOURCES HELD ON THURSDAY,
FEBRUARY L6, aOLL IN COMMTTTEE ROOM 4, 4r,i FLOOR, CONTINENTAL
HOUSE AT 1O.OO ATVI.

PRESENT:
The Hon. Mutava Musyimi, MP - Chairperson
The Hon. Peris C. Simam, MP. - Vice chairperson
The Hon. Benedict Fondo Gunda, MP
The Hon. Dr. Erastus Mureithi, MBS, HSC, MP.

Hon. Mohammed Affey, MP.
Hon. Silas Ruteere Muriuki, MP.
Hon. Peter Njuguna Gitau, MP
Hon. Benjamin Jomo Washiali, MP
Hon. Kiema Kilonzo, MP.

Hon. Justus M. K2ito, MP.
Hon. Omar Mbwana Zonga, MP

- STAKEHOLDERS

(See attached list)

A KEIfYA NATIONAL ASSEMBLY

. Rana Tiampati
enayo Wasike

Clerk Assistant
Clerk Assistant

Chairman called the meeting to order at 09.45a.m after prayers were said. He
called the Members present to consider the proposed agenda and adopt. The
included:-

a) Prayers;
b) Confirmations of minutes;
c) Matters arising;
d) Consideration of the Land Bills - Land Registration and National Land

Commission.
e) Any Other Business;
a) Date of the next sitting.

proposed agenda was adopted by the Members present

.NO. 8/2012: CONFIRMA'TION OF MINUTES OF PREVIOUS SITTINGS
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Confirmation of the Minutes of the 100th, 10lst, !O2"d,103d, 1o4th, 1o5th, 1o6th, 1o7th,
108th and 109m sittings was postponed to a later date.

PAPERS LAID

The following papers were laid before the Committee: -

a) Memorandum By the Chief Executive Officer, Law Society of Kenya on the Land
Registration, Land and National Land Commission Bills;

b) Memorandum By the Kenya Private Sector Alliance on the Land Brll,2Ol2;
c) Memorandum By the Executive Officer, Kituo Cha Sheria on Land Historical

Injustices Redress Mechanism and Models; /

d) Memorandum by Think Tank on Women and Legislation on Summary of Gaps in
the proposed Land Bills - Gender perspectives.

MIN. NO.9/2O12: CONSIDERATION OF LAtrlD BILLS - STAKEHOLDERS VIEWS

The Committee was informed that:-
i. Only two Bills that have been published and made available to the public and

Parliament - Land Registration and National Land Commission Bi1l. ttrl Lana gilt
is yet to be published.

ii. The invitation to all stakeholders was due to the Constitutional timelines that
must be met by Parliament and therefore the need to consult the public and other
the stakeholders within the short notice;

iii' Some of the invited stakeholders are yet to receive the published Bills and that
since the first draft were developed by the ministry, se're.al version have been in
circulation.

iv' The Ministry has misled Kenyans on the kind of legislation to implement Articles
of the constitution on Land and the process;

1. ApoLLo MBoyA - THE LAw socrETy oF KEnyA

The Society informed the Committee that:-
i. They are yet to receive the published Bills and that there has been confusion on

which version has been published finalty. The society is giving views based on the
February 16, 2012 version.

ii. The Law Society of Kenya has been engaged by the Ministry of Lands through
participation in various meetings and foras including the Legal Technical Workiig
Group;

iii. The main issues include the sequencing in the enactment of the Bills, stakeholder
consultations and the role of the NLC with respect to the Land Bill;

a.f Comments on the National Land Commission Bill, that:-
iv. The bill appears acceptable except on a few areas.
v. The transfer of functions to the Commission from the Ministry of Land should be

well captured in the bill because what is capture is not suffrcient;
vi. There is need to state in the bill the abolishment of appointment of the Registrar

of Lands under other statutes though there is repeal of some of the Statutes;
vii. The National Land Commission be established first and then be involved in the

development and enactment of the rest of the Land Bills;

(b.) Comments on the Land Registration Bill
64



l.

ii

Clause l0 - ir-rclusion of information in the register not to constittrte notice or
knowledge. This defeat the purpose of the adjudication and registratlon of title and
tl-ie clause is in cor-rflict with clause 32,33 and 42.
Clause l2(2)(bl & (c) - apporntment of officers - it should be clear that being an
advocate of seven yeals standrng and possession of 15 years experience in land
administr-atior-r are alternatirie qualifications;
Clause 28(ll - power to cornpel registration - a person should not be penalized
because the registrar has willfully refused to carry out his statutory duties;
Clause 34 - reference to bankruptcy Act - should be repealed as it is taker-r care of
by the proposed in Insohzency Act;
Clause 37(2) - certificate of title and certificate of lease only to be issued to one
proprietor-conflictswithclause92ofthebillandasectionofthe jaldbiliwhich
provides that each proprietor is entitled to a certificate of title;
Clause 43 - disposition a:rd dealings affecting land - cross refer with land bill;
Clause 44(l) - instruments of dispositions to be statutory form - shbuld empower
the chief land registrar to approve any other forms of instruments;
. Clause a5(3) - executjons of instruments in writing and under seal - this will
conflict with the Companies Act;
Clause 51 - purpose of this part - section 51 - 54 not clear and appears to be an
introductjon into the registration statute the doctrine of fraudulent preference
contained in the Companies Act.
Clause 54(2) - protection of person receiving land - radical section and prejudices
the right of a transferee for vajuable consideratjon without notice.
Clause 59(3) - transfer- of part (currently 43) - the definition of "sub dirzision" and
does it include sectional property e.g apartment is 3rd floor.
Clause 60(2) - Registration of leases (55)- registratjon of sectional property be done
under the sectiona-l property Act;
Clause 67- presumption that money paid is interest - chargor;
Clause 6B - chargee's consent to transfer (61) - chargor;
Clause 76 - licenses - section 131 does not exist;
Clause 97(2) certificate of ownership of co-tenants - (94) - contradicts section 37
of the bill which provides that only one certificate of title can be issued where
there are rnore than one proprietor;

XV

x

11r

i. Clause 9B(4) - co-ownership and other relationships between spouses - (95) - not
clear;

ii. Clause lO2(2) - partition subject to charge - meaning not c)ear,
. The bill appears to duplicate several sections contained in the Land Bill hence

there is need to be clear to avoid conflict of the two statutes.

PROF. YASH PAL GHAI - KATIBA INSTITUTE

inforrned the Committee that:-

The Ministry of Lands did not do good job a:rd is unfaithful in the preparation of
the three legislations;
will submit a written memorandum to the Committee in a few days time;
Integrity of the process is questionable since it was not participatory and there
were no consensus;
The land reform objectives as envisaged in the National la:-rd Policy and
Constitution were never taken care of;
Evictions, demolitions are still ongoing without any eviction guidelines a:rd
awaiting enactment of legislations;
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a Comments on Land Bill
The framework omjts issues of hrstorical in.lustices, people lirrin* in informal
settlements, community land tenure. The issue of squatters not mentioned;
System and management of public lands - requires the NLC to have landless jn
mind during allocation, pubhc participatron;
The bill does not adequately address devolution and customary user rrghts;
Need to give guidalce on leases which were more than 99 years;

V]

VlI

vltl
lx.

b Comments on Land Registration Bill
System of titles to land;
Classification of titles to land;

Comments on National Land Commission Bill
Lack sufficient offences;
Has weak phraseologr;
Staff appointment by NLC should be properly done to prevent transfer
bureaucracy and corruption from Ministry to the Commission;
The vetting procedure for staff by NLC need reviewed to establish a proper
procedure that befits the NLC;

CHIEF EXECUTTVE OFFICER- KEPSA

i. Thanked the Committee for invitation and that they are pleased to inform the
Committee that most of the issues raised during development of the iegisiations
were taken on board;

a. Comments on land Bill
ri. Clause 2 - rnsert the "that has been declared as matrimonial home". This is to

ensure that spouses declare what is their matrimonlal home to avoid cases where
spouses can be fraudulent through collusion;

rii. Clause 59 - (a) delete the word "property" and substitute it with the word
tthome".

(b) Add the words to sub clause (5) "unless the lender, assignee or
transl'eree demonstrates that he or she took due diligence and care in makrng the
inquiry" after the words "consented to the dispositron;

(c) Delete sub clause 6.
There is need to protect lenders, assignee and transferees from fraudulent dealings of

spouses who may collude to defraud the lenders for example.
rv. CIause 173 - delete Para (f). Because under article 68, the responsrbilrty of setting

the minimum and maximum private land acreage is left to legislation by
parliament and not the cabinet secretary.

4. CHAIRPERSoN. INSTITUTE oF SURVEYORS OF KENYA

The Chairperson informed the Committee that:-
Comments of the Land Registration Bill.

i. 5 laws in Kenya will be repea-led however the Sectional Property Act and
Registration of Documents are left out;

ii. Registration of title - need to be clarified on the issue of times it can be rssued and
registered. This may lead to duplications or fraud'

iii. The professiona.ls are not involved in the process;
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IV Land buying companies should not be allowed to process subdivision, adjudjcatjorr
tiits issua:rce and allocations. This may lead to double allocations.
There is need to strengthen the protection of minors and vulnerable groups;
Clause 9 - the urords "may" be deleted and substituted uzith the words "shall'.

THINK TANK ON WOMEN & LEGISLATION.
e Committee was informed that, from a gender dimension, the Bills revea-ls that:-

They should be analyzed to correct any inconsistencies with the Natior-ral Land
Policy, Constitutjon and International larv;
Further analyzed to reveal inconsistencies with each other arrd u,ith other
Iegislations toucl-ring on natural resources;

ments on the Land tsill
t contravenes the national land policy, constitution and international law by:-
i. Leaving out community land from its content;
ii. Silent on forms of land tenure and rights accruing in respect of each of those

tenure s5ustems;
iii. Fails to fuily resonate the role of the NLC with imperatirres of pubiic

participation in the allocation a:rd disposal of public la:rd, particularly on
gender equity rn allocation and disposal of public land;

iv. Failure to adhere to gender issues on co-ownership in land and lack of clarity
on the interplay between customary and formal law and institution of land
governance;

\/. Failure to provide for internally dispJaced persons, and oblige the NLC and
settlement trustees to identify IDPs as category requiring priority in terms of
access to public land;

vi. Providing for land sale contracts have to be in writing, signed a:rd rvitnessed ir-r

writing while under Iand registration, thumbprints are acceptable instead of
signature.

izii. Failure to reconcile the power of the land control board with provrsion of
section 96 of the land registration

vjii. Not linking the powers of the NLC in respect of public lands to those oI other
state agencies with specific mandate - KFS a:rd KWS;

ix. Section 96 requires that charge of matrimonial home including a customary
charge of a matrimonial home shall be valid only if any document or form used
in applying for such a charge , or used to grant the charge is signed by the
borrower and any spouse of the borrower living in the matrimonial home.

x. In compulsory acquisition of land, it should clarify who is an interested party
to include spouses and dependants and further cJarify the process by which
compensation will be allocated and distributed among dependants.

xi. On controlled transactions - should state that the board shali consider the
applicants intent to farm the land productively and sustainably relative to the
resources available to him or her so as not to disadvantage women farmers who
may apply but their access to capital may not match of men;

xii. Needs to set out procedure for proceedings during a land control board in order
to guara:rtee that the interests of spouses arld dependants will be represented
effectively.

ments on Land Registration Bill - the bill
Leaves out aspects of public participation rights relevant to la-nd regrstration

should be discussed in the biil;
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Does r-rot give full effect to devolution - key drirrer- to women access to land
registratrotr services;
Fails to clarlfy how renewal or non-renewal of leases ourned by foreigners as
required under Article 65 of the Constitution;
Fails to make matrimonial property a subject of compulsor5, registratron ',.rrrthrn
a certain time frame upon acquisitron and prescrrbe penaJties;
classification of titles - either as continuum, freehold or lease hold.

Cadastral map - rn Section 14 - should make consrstent.
Section 60 - joint proprietors - be reconciled with section 9O on joint tenancres
and tenancies in common;
Section 87 - opportunity to be heard - should be made under duty for the
registrar to verify the authority of any advocate or agent to represent a-ny
person.
Section 93 - tenancy in common - where the land is registered rn the name of
one spouse and other spouse contributes labour. lt may be difficult to
implement.
Sectron 11O - power of Cabinet Secretary - regulations made under thrs Act
should be made to be approved by the National Assembly.

VIIl

LX

Comments on the National Land Commission
i. Lacks the general and guiding principles that underpins the ph:losophy of the

NLC;
ii. Application of the provisions of First Schedule for nominatjon of commission

should aiso apply to commission secretanat;
iii. Section l5 obliges the NLC to establish county offices or boards is to general to

girze effect to devolution;
lv. Section l5 further fails to link NLC offices to natural resources management

functions;
v. There is need to empower the NLC to obtain information by pubJic/gorzenrment

agencies;
vi. Section 31 creates onJy three kinds of offerrces howerrer the bill should create

more offences which may aid women rn the quest for equity in iand ownershrp
issues or access to land registration sen,ices;

rrii. Providing for the independence of the commission;
viii. Section 13 - investigation and adjudication of historicaJ rnjustices - no mention

of specific period within which such legislation must be recommended and
timelines for investigations to commence, not time frames for parliament to
pass such a law and the recommended ttmeframe for rmplementatron of
recommendations from such investigahons.

ix. Mal<e recommendation of the NLC binding to government;

6. BxBcurrvE DIREcroR, Krruo cHA sHERIA

She informed the Committee that:-
Kenya has tried to institute effective transitional justice mechanisms in order
to address the land injustices without much success; this has led failure in
governing of land hence continued land clashes, forceful evictions, absentee
landlords, mushrooming of urban informal settlement and hngenng land
claims;
The constitution of Kenya guarantee land rights and sjmultaneously places the
state under a constitutional duty to take reasonable steps to enable citizens to

il
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gain equitable access to land, security of tenure and pr-ovide for redr-ess to thc
deposed of their land.
The consideration of historica-i injustices under the NLC should be undertakrr,g
a cutoff date.
The la-nd bill does not encompass provisions of community land; this malr lssfl
to continued perception that community land tenure rights are inferior to tl-ie
other forms of tenure;
Sectron I I - allocation of public land - lack of expressly providino for allocation
by u,ay of conversion to cornmunity land for purposes of adjudication and
settlement of squatters,
Section 13 (5) - piacing of care, control and management of resen,ed publjc
land - the NLC may grant a management body power to lease or sub Iease orrer
a whole or part of reserved public land. This is punitive to members oI the
public since it may end up locking out from accessing public recreatjonal
faculties;
Section 76 (l) & (2) - unlawful eviction - evictions should be outlined whether
they constitute a remedy for nonpayment of rent and the procedures to be
followed.
Part 5 - compuisory acquisitjon - massive powers given to the cabinet secretar1/
with regards to compulsory acquisition should be checked. And compensation
regime should not be limited to money but also alternative la:rd, restoration
and others;
Section 185 - unlawful occupation of land - the notice requiring any person to
showwhy they'should notvacate public land should be strictly in written form,
or done in both written or orally;
Section l BB corrupt transactions- the bill is silent on land tribunal
establishmer-it.
Section 189 and 190 - land sizes and general powers to make regulations -

such powers of the Cabinet Secretary should be exercised in consultation with
the NLC.
Section 190(2) - the bill to define tenaxts at will and absentee landlords.
The land bill is silent on indigenous people a subject of internationa-l law.

Bills rnust comply with:-
rights of both rural and urban poor to access to land and acquire secure land
tenure;
Rights of margin alized groups/communities;
Gender aspects on access to land by women and their particrpation to
management and administration of land.

l\/

vlI

vul

xt

rx

x

x]t.
xiii

xtv

N o 2OII _ ADJOURNMENT

ere being no other business, the Chair adjourned the meeting at forty six minutes
st one o 'clock until Wednesday, February 22,2O12 in the Main Conference Room,
rst floor of County Hail at 09.30a.m

SIGN:
(cHATRPERSON)

DATE:......APRIL 17, 2012...
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I\,IINUTES OF THE ONE HUNDRED & ELEVENTH SITTING OF THE DEPARTMEN'TAI-
COMMITTEE ON [.C.NDS AND NATURAL RESOURCES HELD ON WEDNESDAY,
FEBRUARY 22, 2011IN COMMITTEE ROOI\I 4, 4TN FLOOR, CONTINENTAL HOUSE AT
10.00 A]\4.

PRESENT:
The Hon. 14r-rrava I\{us1'u.l'u, I\,IP - Clrairperson
flre Hon Benedrct Forrdo Gunda, Ir,lP
The Horr Onrar N{brvana Zor':ga. N{P
The Hon. Dr Erasrus Ir,{rrreit}ri, I\BS, HSC, IUP.
The Hon. Srlas Ruteere Nlurrulu, NIP.
Tl.re Hor-r. Perer N;uguna Grrau, MP
flre Hon Ben;ar':ln lorno Washrah, MP

ABSENT WITH APOLOGY
The Hon. I\4olran':n'red Afley, MP
The l{on. I(rerna lilonzo. MP.
The Hon Jr,rsrus M lizrro, N{P.

IN ATTENDANCE
ProI Yslrs Pai G]rar

Jrll Ghar
.\rr.rbreana i\,{an;r
IIs Beverhne Ongar-o
,-\ppoJio Nfboi,a
A{b;rge Nganga

lohn Iibuchr
,{L Sard lla;al>
l)rrscrllah Nyokabr
C)dr.rdo Oprata
Odencla Lurnumba
I)rana Grchengo
Eh;a)r Odhranrbo
Shadrack Omondr
,\ndr erv Songa
Irlana Lrv:rzke

IN ATTENDANCE
XIr. Rana Ttampau
-\benayo \\/asrke

STAKEHOLDERS
- J(atba Jnstltute
- I(auba InsUrute

- Director, Bntrsl-r Insilrute for East Afr.rca
Represen un g Ea s t A fn can \\/r.ldL fe C or.r sorLru n-r

- Larv Socreq, of kenva

- Larv Socrel,t of kenya

- Larv Socreg, of I(enya
_ SUP]<EN4

- Idruo Cha Shena

- HahJarnu Trust

- I(enya Land All-rarrce /Land Secror.Non - Srate _\ctor:s

- GROOTS I(en1,a

- HakrJar:ru Trust
- Duecror', RECONCILE
- J(enya Human fuglrts Corrnrrssron

- Ivlazrngua ]nstrrute

KEIVYA NAT I ONAL AS SEI\{ B LY
Clerk Assrstan t

Clerk Asslstant

l-he Clrarrn':al.: called the meeung to order at 09.-t5a m after pra),ers rvere sard. FIe further: ca]led the l,lenrbers
prese,rt to consrder rl.re proposed agenda and adopt. The agenda rncluded.-

1. Pra1,s15'

b. Contrrtnauons of mrnr,rtes;
c Nlarters aust,rg;
d Deliberation and receipt of Memoranda on the Land Bills - Land, Land Regisrrarion and

National Land Commission.
e Atll' Otl-rer Busrrtess;
f Date of rl.re nexr srftrng

fhe ploposed agenda rvas adopred by the Ir4ernbers presenr
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IN.NO. 12/2072: CONFIRh{ATION OF MINUTES OF PREVIOUS SITTINGS

flrrnation of the NLrrrr.rres of rhe 100'h, l0ls', 102..1, 103'.1, l04rh, l05rh' l06rh, l(17,h, l[)8rh, ]09,h. and .l l[),1'

ttlrgs \\ras postponed to a Iater date

- The follorvin g papers rvere lajd before the Committee: -

N.'lernorandum Bl, thg Chjef Execr.rtive Oftrcer, Larv Sociery of I(enya on the Larrd Regisuadon, Land
ar.rd Natjonal Land Comnussior: Brlls - Vol II;
N4emorandr.rm 81, tlre Director, Land Developmer:t ct Gorrernance Instinrte or: tlre Land Bil.ls - the

Land Registration, Land and National Land Comn:rssion Bills 2012;
N,Ier:rorandr-:m 81, ths Du'ector, Br':rish lnstinrte jn East Africa on tlre Lald Bills - tlre Land Reglsuatror:,
Lnnd and Nauor:al Land Cornmission BrJls 2012;

Memorandum By tlre Legal Counsel, East African Wildlfe Consorttrm on tl'Ie Land Bills - rhe Land
Regisuatior: and Nadonal Land Cornmission Bills 2012;

Ivlemorandum by E*ecurive Officer I(jruo Cha Slreria - on the Lar:d Bills - tl're Lrnd Registlatiorr and
Narjonal Land Cornmissron BriJs 2012;

IN. NO.13l2012: CONSIDERATION OF LAND BILLS - STAKEHOLDERS VIEVS

e Committee rvas infonned rhat:-

ALI SAID - REP _ SUPKEM , NANDI
\,. Powers of the cabinet secretary and registrar of titles are enon'nous and should be given to tlre

National Land Comrnrss.ion;

Ms. Beverline Ongaro, East Africa Wildlife Consortium

On the Natiorral Land Commission Bill, the following changes be incorporated, that:-

*

\rIu Clar-rse a(3) the Cornpositiorr of tl-re commjssion and its commjttees or boald slrould not erceed nvo
thir-ds of the sarrre gender;

Clatrse 5(e)(i) the Commjssion should jnit-rate orr its orvn iniriatl'e or on a cor:rplaint into preserrt or
]rrstorical land injusuces ar:d recornmend appropriate redress and eniorcerrlent to tlre reler.ant

authoflries:

Clause 5(t)(a) tl,e Con:rnissior: should have regard to the functjons o[ ot]rer state orqans xs

estabLslred by larv;

Clause 5(Z)(a) aler:ate pubUc land;

Clause 5(2)(b) to develop and implement tlre registration of all rights and interests irr land:

Clause 5(3) to revierv and report annually to parliament on tl're implementation of the

rec omm en d a tion s;

Clause 17(2)the estabLsh the county land administr-ation boards in consultation rvitlr the counfl, 
^nd

national go\rernment for purposes oI administration oi public land;

Clause 18(5) appoinLrnent of meber:s shall be approved by the couut); assembly trking ir:to 
^ccotrlt

pro.,,isions of article l0 of the constirudon;

Clause 31(3) use the criteria determined b),the Commission subject to the provisions o[t]re Publjc

Offciers Ethjcs Act, r,et such person to ensure they fi1 and ale propel to sen,e in tlre posrtion

appLed for;

\

xii.

xiii

X\I

\lv

x\rl
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orr the I-and Regisrrario,) Bill , the follou,ilrg changes be incorporated, rhar:-

\\ Secttort 8(1) of the Brll sub)ects tlre applcatjon of the Brll to rhe Conrr:'lr.urn'Larrd Brll u-hrch :s r.cr
to be enacted, tncludrrtg mat,rtarn a conrnr.rnrq'lar-rd regrster.'lhrs ar..t.. urrcertrrr.rn'r, i1.,.

Provlslor')s of the NLC Brll are sub;ected to a legjslatrorr rl'rat rs yer ro be enacted \\;e pr-opose ir.)
ilrsertion of a sectiolr 5(2) so that the cornmunin'legrs)auon reier-red rreets consutr-lt.io,ril cr.rtel.ra.-

5 (2) NotntthtlanrhnS the P)'a,rtt0nt ol 5 (1 ) reyt.t/tu/t0tt 0f r0t2titltu\t Ltnd .,lttt// he ,trb1ei to /e3t.,/tt/tott 0l Ltr)/iu/ut/).
/ond ntade pn ttrnnt lo -,Jr/tt'/e 6) of'lhe L'lntttltlltln.

\\l There ts lleed to ertsl)re that the problem o[ utles ar:d rrraccr.rrate u:forrratron at reglstl-res clo r-ror
artse utlder the Brll or.:ce enacted, especialll, at counfl, leve]. \\/e nore that rlre Brll does rrot speJJ oLrr
rvhat happens trt tlte evertt t)rere ts negLgence by government rn respecl oir:ra:ntarnr,rg reglstrres To
tirat end we propose tl.rar secuon 6(l) be amended ro read:-

/heretn.

\ru. Secuon 8(1) specificalil:11.,.,uorrs corrrrnuniry lar.rd. Tlrer:e.is need to e,lsu-re tlrat Iand r-egrst-rres ro be
estabLshed extends to comttluni[, larrd as rve]l so tltat the corlrrrnrrrq'land does not appear ro be
tttferior to other fornrs o[.land. To that end, rve propose rhar secuon 7(l) be arrended ro read -

; (l) therc.'ha// be ntatnlatned a /and regttg,Jbr all land tn uhtrh lhet-e.rha// h kept.

\\lu We propose thar secuon 8(1) be amerrded ro read:-
8 (l) SuQed 1o lhe /eg.rlaltott 0t) Llnttltutttll /and ntade purtuanl lo -,1rliLle 6) o/ the r0t).t/t/t//tl)1. tlare ,tho// he nttllotrtetl

tt tonttnuntls'/and regt.ilet', u,htclt t/ta// bepan o-[the /and rqttlerrefined to ttt 6 (1 ), tl ulttrh ,htt// be kql

\\lv ]t ts cortmerrdable that the Regrstlar rs rnandate to make rnforrrauon at tbe reg,stfl,ar,;irlable -fhcre
ts need to have a spectfic tune frame for rvhich such urfornratron rs arrar]ed rrpon .reqlrest. To thar
end rve propose secuon 7(+) be arnended to read.-

7 ft)The )\egulrar t/ta// trpon, uPli Pa)t:ien/ of the preiL'ribed.fie, ntnke tnfonlattort tl the /ttttd teyt.t/)), tt,tt,,.,1ffy 1e ,711_1,

Perr0n, ulhttt 7 0 n,orktng dty,:' lront the date of recltre.t/.

\\\' 1'he provtsron oI the tenanc)I r'] comrlons ts not sufilcrent to protect tlie lrghts oI spor.rses, especrrlJl.
worlen. We propose that rnstead orvnershrp b)r rpoa,raa be bl'lotrrt rcDa.nclr to aftot.d propileralf.
Pr-otecuor'r especrally to \vomen. To that end, rve propose secuons 95(t) (a) and 95(1)(b)be rrnenr.led
to read:-

9-; (1 ) (a) therc t/tal/ bc a pretunplnn thal the tpoutet tha/l ho/d the /and a.tlotnt lendnlt

95 (1 ) (b) /he re3ttlrar:ha// regt.tter /he -tpott.tet a.tJlut/ /enant.i

r\\'r There ts Ireed for the cornpr.hng of ]and register to i:'rclude cor'l.rrrunrnr l:rnd To thar errd \\,e propose
that secuon 107(2) r:eads -

107(2) (b).'uQetlto/heL.and-'1,clludtLalton-'ltlandthelandCon.,ohtla/ton-'1t/./heCotnnt.,tt0n(t.t /hepr()pne/orrtftt//
/rtrt/ /and and ufirest.tlered totntnuntll /and in the arca,.tubjetl in ettr/t n,e lo attlt 3ttttr/ or /ca-,e ttffccltngtlte /ttttl.

3. Mr. MBAGE NGANGA, LAW SOCIETY OF KENYA
He rnformed the Commrttee thar.

COMMENTS ON I.AND BILL
Subject matter of
the provision

Comments and proposals
d

S ectr
on

1)



? Irrterl)retatlo,.) I)efirruort of "Charge": Correct the q,po ," 0) b),replrcj,r.g'iar'l
custolxar-)," rvith "a cuStoDtflr\,". "]rreel.1old" -l-lijs defirrruolr ls llor
cor-r-rp)ete. lt does not capture the aspect of trr'rljnlted trr'ne clr-rlnrjor.r.

Urtdel conmon larv a freehold jrrrerest js lreld ir': perpcrr.rln .

"Iicence"... ]t is not correct to limrt the defuriuorr of a L:ccrrse to
tlrat given b),tl',e Commission. It is also possible for- ou,rters of
prirrate land to grant Lcences. Sirrce the Land Bill also qo\.errrs
private larrd the defimtion should rror be restricted pubLrc larrd.
"peri-urban area"... This defirrruolr slrould be s_1,lrch,.-onrzed u,jtlr the
definitrorrs of the urban areas conrlined in tlie brlls dealing \\Trrhjr-l

cities, rnunicipaLues and urban areas-legislauon deal-rng \\'rrh
derrohred errtiues. "Rules Cornrrlttee"- The Cirrrl Pr-ocedure r\ct orrlr,
appJres to proceedings before the High Cor.rrr arrd rhe otlier
subordinate Cou,.-ts. Tl:e provisions of tl:e Land Brll tvrll be enforced
b), Envu'onment and Land Coult rvh:ch rvill l.:ave its os,n rlrles of
procedure.
The earl-rer rrersiorr of tl:e secrion had atternpted to dehneate tlre
funct:ons of the Cabinet Secretarz arrd t]re Cor-nnlssion. This
delineauon has norv beerr done arvav rvith. The Cabiret Secretar\: has
been assigned land rrranagen')ent and adrrrinistration furrctions u,hjcl'r
rnclude coordination of Counq, and Ph),sical Planmng rxarragenlerrt
of National Spatial Data r.ltfr--astructure. These Iand lnarragenter'tr
functions lrave been rrested in the Comlrlssion b1, 1,11'1r" of ,\r'ucle
62-(2) & (3) and Artrcle 67 of t)'te Consuruuon. It rvould be
unconstitutronal for the Larrd Brll to purport to assign the Cabiner
Secretarl, furrctjons rvhrch irarre aL'ead1, beerr assigrted to the
Cornrnission b1, the Cor-rstirudorr. T[e functions referred to irr
sections 6Q), (.) & (d) shouid be ,-emoved and t-rar-rsferred ro secuorr
5(2) of the National Land CornrLrssion Bi-ll, if this is rrot dorre, tl.rer:e

is a danger of the Land Brll being declared uncorrsrjruriorral.

It:s suggested that sect-ion 6(a) be arnended ro read, "Grants bv the
Con-rmissior-r on behalf of the National Counq, Governrnerrts." The
use of the tenn "allocat-ion" js a deparnrle f.-ont t)re exrsurtg
legisiauorr rvhich uses the ren'n "Grarlt" in the starutes and the
documents undel rvhjch dre gorrernrnent has l-rithe.r-to issued utles in
respect of pubhc land. Thrs is the tenl conrr)-ronl1, uncl.rsrood b\,
Practitioners. Furthernrore, based on the current practlce, allotnrerrt
of land and issue of grants is usualll, a two stage process. Letrers of
allotment are irutialJy issued to qualified applicants. For-rnal Gr-ants
ale issued after the conditions of aUotrnent lrarre beerr cornphed
rvith. This disuncuon must now coltle out clearll, irr rhe rtew
legislauon.
Insert "of the Constrruuon" after Arucle 66(2).

Check the corr'ect cross-refelence. ]t appears to be secrion 14

Delirreauorr of
powers benveen the
Cabinet Secretarl,
and the
Cor:rmission.

7 N'lethods
acquisluon
to land.

of
of Trde

l.+

1s(

12

) Cornnissron r:na)/

reserl/e pubLc land.

) Placing of care,

contlol and
lnanagement of

l3
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31

reserl'ed pr.rbhc larrd

Porver of
Cor:lnlsston to tsslle
J-rcelrce for'
teltrporer_f, purpOses
specr fied ln the
lea se.

Corntrrurrrq, Land.

There doesn't appear to be an1, po\\rer for-. the co,r,r:ssro, to isslrc
xplr grantS of leases.

Thrs part is short on detar.l. Jt rvould periraps be ,ror.e corr'enienr
for the plorrisions of the Cor:rr:-runiri, Land Acr to be rrrser.ted rrr thrs
par't for the pur-poses of conso[dauon of the jrrv.

In additron for damages for breacl.: of corrtracr, the \/endo' srrould
be entided to cornpensatjon fo' loss of r,co.r-re (r.resrre profits)
arisrng out of the purchaser's contrnued use of the pr,ehuses
Secuons 83 to 91 ]rave rnade verl,drastrc cl.rar':ges orr tlre lau,r-clatLrrg
to leases. Thev harre abohshed the lessor's right of rc-eru1r ol
foleferture flor breaches of the lease co\/er]a,rts rncJudrng non-
pa)/nrent of renr. Althouglr the secuons are ailed it protecurrg
tenants from unlarvful e\/ictrorrs, tlrey rronetheless ]ra'e gone
overboard al'ld t-nay be rnisused b),t]',. tenants rvho rvant ro sra)) u-l

other people's prer:rises rvithout payment of rent. fhese secuo,rs wrll
be a great dis-rncentive to the de*eloprrierrt of housrrrg for rental
rnalket. They rn2y also drscourage banks fror., furanclrrg p'operq,
deveJoprnent rvhere rentai rncorne rs supposed to pro,rde cash llorv
for the repal,rnsnl of bank loaps.
Tlrrs sub-sect-ion provides an obLgauon on the charge to obtarn rhe
sigrrarure of spouses in the clrarge insur.r'renr. Barrks shotrld takc
note tlrat t)'rey 1yfl nou, be requu'ed ro carrfT out due <JrLgelce ro
ensure that thev obtarn the consent o[ arrv spouse Lvurg rrr the
prel-rxses. Such spousal r':ghts shotrld be nored or.: rhe reglsrer ro
n'rake it easrer for Lenders to carrT out suc]r due djlrgelrce.
Thrs sub-secuon should be :nodlfied to pro'rde t}ar e'en rlro,gl.r
the lender can't erercise a power of sale tlre chnrge rnstr-unlerrt can
rteveltheless be enforced as a corttract berrveerr tltc par,ues.
Tlus sectron drasticalll, alters the cur-r-ent banlurtg pracuce rvhere
banks usualll, l'esen/e tJre right to alter the rate oI u]terest trrrlront
arry .,.-equilement of rtotlce to tl-re borrorver. Thet, n.rust noN gl\/e at
least 30days notlce. Any, r,21j26on of suclr rnterest 6rrsr also
r-equile t]re rviltten consent of the borrorver rn a rrerrorandnDr to
be applied the charge. \)7hat happens rf tl're bor'orver r-ef,ses ro
slgn the rnelnolandurn especialy rvhen rhe loan has aL,eadl, bs6n
drsbursed?
Thrs subsection rmposes on the lender rnore obLgations than
hrtherto contained in the ITPA or rhe Registe'ed L.and Act as ir
requi-res the lender to serve'erJ detailed rrotrces on the defar-rlunq
bor,...orver and urfo,n the bor-rorver of the 

'ghts a*arlrble to hrr-r.r,

to apply to court for re[efs agarr]sr the lender-'s exercrse of porver.
of sale. The norice shall be in a staruror), foun prescr-rbed b), the
Cabrnet Secretarl in consultaLiorr rvrth the Corrrr-russrorr. Banks

.+0 Darnages for breaclr
of conuact

8-i to Rer.nedres and ReLef.
91

93 to createPorver
cl.r a..-ge

93(5) ,.\s above

98 \/aua[orr of l]terest
ra te

104 Remedres of the
lender

t4



11

111

117

111

(d)

11

11

120

ul)

120
c)

e. co

Sectio

5

Lender's
saie.

power of

Duq, of lender
exercising porvel of
sale.

Appl-rcarorr for-

r-el:ef Chargor and

ot.hers.

As above

(3) Porver of the
court jn resPect
of ren'redies and
reliefs tirereio.
Porver of the
court to re-oPen
celtain charges
and rerrise terms.

a)(

X

Exelcise of
powers to reopen
certain clralges.
As aborre.

ENTS ON I.AND REGISTRATION BILL

Subject matter of the
provision
ConfLrct rvitl: other
Larvs

should ralie rrote of this

Thjs secuon is ir:terrded to pr-otect Bonorver-s b1, ,-egulnung the
lrranrrer in rvhiclr the Lender exercises power of sale. It rr-:.rposes
arr obJrgauon on the Lender to serlre a nrr-rltiphcih,of rir:tjces rrot
onlv on the Chargor but ol: other people rvho 1-1121, 1121,6 .1.1

ir'rterest o' the clrarged propern:. Brnlis should take rrote of
these nerv requu'en'rents.
This secuon uxposes \rer1 stj:jct duq, o6 care ort the lender
erercisi,ng power of sale. It erposes lenders to potenual l-rugatrorr
rrot onl)r frorn borrorvers but frorn guar-antors arrd subsequent
charges. Banks should talie ,ote ro ensure strict adlre...ence ro tlre
pr..oce dures.
This secuon now girres a starLltoq, right to othef suangers to
challenge the lenders securiq, even though they vere not parties
to the agreelxent benveen tlre lender. and the bor-rorver. Banks
should take careful note of this.
T]ris anrounts to aUorvrng tlre court to give an aLrtonrauc
rnjuncuon rvithout looking at tl're rner-its of the case.
This sub-section alters the currenr banlung pracrice of
dernanding the entile cha.,-ge debt rvl-ren there has been a

default in pay,ment of an1, instr-umerrts. Banks should take
note of this.
Thrs section appears to be desigrred to resrr-icr the Lenders
exercise of porver of sale of nratrinronjal hor-lre. It goes against
the established conlnon larv princrples that rhe cour,t rvill be
reluctarrt to rervrjte the contr-act for the parties. There is need
to define rvhat is a small charge.
Sn:all charge is not defined.

Thrs secUot] gives tlre porver to tlre registrar to r-nake an
appLcauon to court to reopen cltarges in siruauons tvhe::e
dre registlar feels that a parricular lende,.- js conductirrg its
busirress in an oppressirre rrrartner. Thts ar.nounts to state
interfer'ence rvith contlacrual rigJrts of the parries. BanI<s
should carefully take note of this.

Comments and proposals

Tlre Land BL\ 2012 also deals rvirh lnarters also
coveled in thjs BrI. Horv do you deal rvith conflictsT
Care rnust be taken to ettsllre that l-natters of
Substantirre Larv correled irr this Regisuauon Brll
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7 (-l)

e(2)b)

t0

1l

13

28(r )

29(a) Overrjdrng Interests

29(b) Trusrs and overridlng

should be uansfer-red ro rlre Land Brll.

Reference to "PubLc Serr,:ce Colrr,rssror-r,, sho,ld be
deleted and subsutr_rted u,rth,,Conrr:-lrssroll,,.
Reference to affrxing of Corr-rnrorr Seal slror-rld bc
nrodrfied slnce rhe pr.oposed Cornpanres [rd] does rror

lequu'e Companres to have a Con-rpant, Seal
Delete. Wlrat rs tJre pr-rrpose of tlre Reg:ster rf rhe
infoulraholt cannor be r-el:ed uport/ This defeats the
rvhole purpose of r\dludrcatron and Reglstrauorr of
Tide.
Delete " Sat.rsfactor1: to t]re Regrster,, arrd repJace 1,trl:
"the reglsual lnay reasorrablv prescnbe,,
Substrrute "Commissior-r" wrth ,,pubhc 

Sen,rce
Comrnissron"
Tlre purpose of tlrrs Sectrol.l ls rror under-stood. ]t
seerns to conflict wrth Secrron 44 of the Land Bill
rvhclr auorvs for tl-ansfer of Larrd rvrth or *,rtrrout
consjderation. In arty case ths ts a l-l-rattet. of
substantjrze larv drat should be rnore appr-opr-.rateh,
dealt rvrdr under tl:e Land Brll, the Co,rpan,es Act and
the Insoh,encl,Act. Jt should be delered.
The protectlon of spousal r-rghts should orrll, be
restl:cted to tlre "lrlatrunomal Irorne,, as defined rn dre
Land Brll. Except for tlre matrlmonial hon-re rn rvluch
the other spouse arrd the farruJy ,-esides rt rvould be
&fficult for thud parries ro ascerraur rvhether the
prenxses are rnatrirnolrral propern, especralll, rvlrerr rlre
famrJy does not resrde rhere
TIus subsecoon is in confhct wrth section 6g of rhe
Act which requiles that an1, person acqLrurng Iand rrr a

fiduciary capaclty ma1, [q reglste]:ed 
^, ^ proprr.to,

rvrth the addiuon of the xrords ,.as rrustee,, and rvrll be
tleated as an absolute propnetor.

De]ete the rvords" norwtthstandrng sectrort .l 
0,, trt

vierv of the proposal il s. I 0 above Delere secDon
s. 10

This is in confuct rvrtl: Secuon 9.1 of tlrrs BrI and
Sectron 58 of the Land BiIl rvhrch plovides t)rat
each Co-proprietor ls enutled to a coplr of the
Certificate of Title
Cross refer rvith Land Brll rvhrch also cor:ra:ns
provisions and disposttlons of rrtterests trr land.
Tl-re rvord "Consdrudon', slrould also be inserted
in s.37 (4) after Arucle 61(2) (c).
The section should ernpower tlre Chref Land
Regrstlar to approve anlr e111., for. Cf wlth secLlor.)
108 of the RIA

Land Regrstry

Nla.ilttenarrce
docunrents

jlrclus:olr of
r:r fol-rna tiort rrt reeqls ter
not to collsutute
rrouce or knorvJedge
PubLc Access ro
Reglster
Apporntrnent of
Of6cers
Volunta{/ Tr-ansfer

ln terest

,{ctual Nouce

Ceruficate of Tlde and
Cerrificate of Lease

Drspositions and
deahngs affecung land

]rrsuurnents of
Disposruons to be rn
Statutorlr fe16

of

30

i t (2)(a)

31

38
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+s(5)

51 -54

ss(3) &

58(r,)

7s(s)

94

95

Executions of Tlre list of docur:.rerrts jrr (a) ro (d) shouJd be
i,rsLrulrerts ir: rvritirrg deleted ar:d tl:e Cabiner Sccretarl, bc girrcn the

power to lr:ake regularions in corrrrecdorr rvitl: the
idenuficauou doculnerrts requu-ed.Thts is ro ertsure
flexibrLry as tl:e fou-r: of idenuficauon doculrrertrs
rna1, change fror:r tinre to tjrne.

Prejudicial Disposiuons The purpose of secliorrs 5l to 5.1 is not clea.r. It
appears that this is arr attenrjrt to i,rtroduce inro
the registration srarute t].re doctrines of fraudulerrt
preference contained irr dre Companies Acr or the
proposed Insoh,enc),Act. T[is is a rnarter of
Substantive Larv rvhiclr is better left to be lrandled
undel tl:e ]nsolrrenc), larv rvhich has a more
developed jurisprudence on fraudulent prefer-ence
under insohrency Larv. Parr VII of thjs Act dealing
rvith Inhibirions, Cautions and Resuicuoni
prorrides adequate frarnervork for restraining
fraudulent deahngs pending a finil deteu:u,ration
by Court as to rvhether the Acts corrrplajned about
alnount to fraudulent dealings under Insojvencv
Larv. Part VIII also provides for recti{rcarion of
the Register to cance] fraudulent enuies on tlre
Register.

Registratron of Leases The Sectronal properries Act adopts rhe RI-r\ as
the regisuatjon Starute for Sectional propertjes.
Since RLA is being repealed the registr.atron of
Sectronal properties should then be done under
thjs Act. For purposes of rationali zattot-t arrd
consoLdation of tlre larv as requu.ed by tlre
Consuruuon, the Sectronai Properries Act should
be repealed and its prorrisions tr.ansferred to tlr:s
Act.

Fon:r and Effect of TIus sub secrjon is Jong rvinded and unclear.. It
Charge should be broken dorvrr into clearer subsectiorrs.
Cau[iorrs The cross-reference to section 95 of Land Act is

wrong

Certjficate of Orvnership
of co-tenants

Co-orvnership and other
relationships befrveen
sPouses

This appears ro contradjct Secuon 31 of the Bill
rvhich provides that onjy one Certjficate of Tjtle can
be issued in cases rv]rere ther.e is lnore than olte
proprietor

There appears to be a conflict betrveen Section 93(B)
and 95 of the Brll. Secuon 93(8) provides tl:at no
joint tenancy can exrst except benveen spoLrses.
Sectron 95 on tl':e otlrer l:and provides that any co-
tenanc), benveen spolrses should be pr.esutned to
atnount tO a tenanc), in cOsrprop. Is there ant, need
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Prrt XIi
Sect:ons 106-112

Savings altd Trartsttrortal
Provrsror.ls

tl'rerr to provrde for existeDce of .;orrr r rerlanc\,)
Perlraps rt should not, be abohslred as lras beerr dorrc
in England urrder the Larv of Propern, ;\ct
There appears to be a lla)or cortflrct benveelt t.he
savl,'lgs artd Lral'tsiUonal prorrrslo,ls as corttarrted rlr t]te
Land Regisrr-arro,r Brll arrd the Larrd l}ll. Whereas tl.re
Land Regrsrrarrort Act (Secuorr Ill) repeals the
e\rsung larvs goveuring Jarrd, the Larrd Brll appears to
save thern. (See Secuorrs 174-17(i) Tlirs rrtuodr-rces I
lot of confusron as to *,hat lat, trould rrot apph, Lr.l

land uansactions dealt wlrh nrrder the repealed
Iegrslatron.
I\4earung nor clear102(2) Paruuon

ch arge

sub;ect to

COMMENTS ON NATIONAL T-AND COMI\,IISSION BILL
CI. Subject marrer of Cornments and proposals

rhe Provision
2 Defrrriuorr o[ the This defurjrion carrnor be enur.el), .orr".r. The yard suck of defirlirr_Q

te'r "u'regularlt;" rvhat rs uregular rs the larv as e,acted b1, parL:anrent a,d sui:srdiar1,
legrslatron tl.rereto. Officrals of the Ir{rnrstrl' of Lands have bee1 parq, ro' '' a large nulnbe,.- of ilreguianties complarned of arrd the starrclald, il-,.,
have set cannot be the yard suck of rvhat shou]d be regelded as uregular:5(2) Addiuonal Arucle 61(2) of the Consdruuon sers o.'rt the fur.rcuons of the

furrctrons of the Cotnr-rrisslorr. Tlrese povers have been repr-oduced ur Secuon 5(i) of theCorlltrusslon NLC Bill. Artrcle 67(3) of the Constirut o,r pro.,,rdes rhar Parharnenr ma1.
pr'esc'-rbe anJ, other funcuons rr: tl:e nauorral legrslauon (berng the NLC
Bril) and other legislatron r-elating to Land ArJcle 23i of rlre Neuonal
Land Pohc)' sPecrfied m great detar.ls the addruor-:al porvers reguued b1
the Cornr-rrsslon to enable rt to sufficrendl, 62111,out rts consLiruuonnl
t-uatrdate. These provisrons of the Nauonal Lartd PoLrcy should be grrr611
legal effect b),beu-rg a specrfied rn Secuorr 5(2) of the Nl.C

11(5 A''va,-d Thrs subsecuo.t appears to gr\/e po\vel' to thc- Cor.n,ussiorr tcr
)&) coll]Pellsatlon for r-ecornrnend cor-nper'lsauolr to a persorr ur|ose Gralt of Trtle lras beer.rt'e\rocatlon of revoked for ur.egulanq,. Why should a persort rvho rvas a parnr to er.)Grant ilregulauq' be compensated? Sectron l4(7) aLead\r prorects rlre rnreresrs

of a purcl:aser for value rvtthout notlce. Secuon 1.t(5) should therefore
be deleted srnce rt purports to gr\re a rrght of cornpensauorr ro a parn,
rvho rvould have been parqi to the ilr-egular tlattsactlor.)

-j0(b Sa,trlgs of The Legaliq' or othenvrse of the actions of the irfinrsuy of Lands befo.-e
) previous actions tl:e comt-t:encernent of tlre NLC should be goveured b1, the larv rr-r

of tlie I\4urrstq, of existence at that rirne. Secuon 14 of tlre NLC Act requir.es t5eLands CoInn::sston to revlew grarrts and other drsposrtions of pubLc iand. Thrs
Secuon 30@) norv pulporrs to legalrze al] acuons b), tl.,e N,Ln:srn, of
Lands not rvithstandrng tlrat t]re Comr:rrssron ls sLrpposed to revrew the
legality of such acts. There is a clear cor:fhcr benveen these secrrons. The
subsection also conuadrcts Secuon 111 of the Land BrIl deahng u,rtJr

Transfer of Staff 
t;ilJtt:H:f:ff.: 

refere.ce ro "departr:rer.rrs .,rrose fu,rcrions ha'e

78

_il



of tlre
of Lands

I\{inisu1, beerr transfer-r-ed to Conrr,rissiorr". TIre r\ct is silenr or: t,]rich thcse
departr.trerrts to be tualrsferred to t]re Con.rrrrissjorr. Tl'rese depnrrllc6ts
nrr-rst be c]earll, specified in a schedr-rle to the NLC Act. Tlrc draft L.and
Authoriq, Bi-ll .-ecor':rrnended bv tlre Ndungr-r lleport carr forrrr a gr-ride
as to the specific depar-tr.:rerrrs rhat shorli for.:r-r parr of the
Con'lnrission. Parlianre,rr nrust be qurte specrfic on tl-ris othenvjse t5e
Cor:rr-nission rvi-Ll be a rrolr-star-ter because of the tnrf u;ars that rvr_l1

nrost likel)r ensue benveen rt arrd the existirrg bureancr-acrr at the
Ir4irristrl, of Lands
Again the Section should be clear on tlre deparu'rrents rvlrose funcrions
have been tlansferr-ed to the Cornrnissior:. The co::.:rrrissron slrould
also harre tl-re porver to renoLlnce Lransfer of arr1, onerolls assets and
habrLrtres rvhich rvould l-rave been u-regularly ir.rcurred b), ,j.,. N,linjstr-r,.
This should be read in contexr rvith secrion 14 rvlicl: requu,es tlie
Cornr:rission to revierv prerrious tlansactjons of t]re lt{inistrl of Larrds.
Tire constiruuon of the Selecuon Panel is 'ev Llnr:epr-esentariire. It is
cornprised of public officels and other- srare agerrcies rvjth rro
dernonstlated experience in the pubJrc interacuorr rvrth the Nljnistrv
of Lands. It should be -,-econstjruted to include professional
organizarions ',v]ro are inrroh,ed rvith da1, to day inter-actions rvith the
I\4irusu1, of Lands. This should include the Larv Sociery, tlre
Insurutron of Surveyors arld the I(en1,a Institute of planners
Tl-le secuorr makes refer-ence to "depar-tments rvhose funcdorrs ha.rre
been tr-ansferred to Cornnrission". The Act is silent on rvh:c]: these
departments to be transferred to tlre cornmission. These
departlnents tnusr be clearlv specified rn a schedule to tl-re NLC ,\ct.
Tl're draft Land Authoriry BilJ recornmended by t)re Ndungr-r Repor-t
can fou:r a guide as to tl:e specific departments that should for-rn
part of the Con:rnission. Parliarnerrr r.nust be quite specific orr this
otherrvise the Cornrnission rvi-ll be a non-starter because of tl:e turf
wars that rvill most likely ensue benveen it and trre erisring
bureaucracy at the Mirusu1 of Lands
Agarn the Section should be clear on the departrrrents rvhose
functions have been uansferred to the co'rlrnission. The
Cor:rrnission should also ]rarre the porver to renounce tr-arrsfer of ani,
onerous assets and Labrhtres rvh.ich rvould lrave been ir.regularly
incurred by the Mrnisuy. Thjs slrould be ,-ead in contexr rvith sectjorr
l4 rvhich requi-r'es t]re Cornnr.issiorr to rerrierv previous transacLiorrs
of the MinisuT of Lands.
The constiruuon of the Selectron Panel is 'erl, unrepresentative. ]t
is comprised of public officers and otber state agerrcies rvith rro
demons[ated experience il dre pubhc inter-action rvitlr the lVinisul,
of Lands. It should be reconstiruted to rnclude professiorral
orgarizatsons rvho are in'i,olved rvith da1, to da), in1.r^.tiorrs rvjtl.r
the Ministrl, of Lands. This should jnclude fie Larv Socieq,, rhe
Insdruuon of Surweyors and the Iienl,a Institute of planners
The Secuon makes reference to "depa'trnenrs rvl-rose f,ncliorrs
j.ra'e been tlansferred to commission". The r\ct is silent or.l rvl"rich
these departrnents to be transfer-red to the Commission. These
depaltrnents lxust be clearll, specified irr a schedule to the NLC
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Act The draft Larrd Ar-rthorig, Bill recor:rn'rerrded bi, r1.," Ndurrqu
Report carr fo,.-rrr a gurde as to the specrfic depart'renrs thnt should
for-ur part of the Conrrrussrorr. Parhar-lrerrt nrList be qu:te s}>ccrfic orr
tlrrs othen'rse the Conrmrssron u,ill be a nolr-starter bccause of the
turf rvar's tjrat rvrll n-:ost Lke11, ensr.:e betrveen lt and t]re extsUtlg
bureaucr-ac1l at the l\'lnrstr1, of Larrds
Agarr-r the Section should be clear orr the depart.'lerrts .,lrose
furrcuons lra've bee, uarrsferred to t]re corrr,::ssrol-r. The
Cor-rrr,rssron slrould also lra*e the porver to renounce trarrsfer of
an)r onerous assets and LabrLues rvhrc)r rvor.rld have beerr uregulally
rncuued b), t]re Mrnistqr. Tlus should be read u.t corttexr vtrh
secuort I4 rvluch requues the Cornrnjsslon to l-e\rlew pre\,lolls
tr-ansactions of tl're l\{rntstry, of Lands.
The corrsururion of the Sejecuon Panel rs verlr unreprfserttau\re.
It rs corr-rprjsed of pubLc officers and otl'rer state agencies rvrth no
demonstrated expeuence u'r the pubhc lnteractlon rvlth tlre
I\{rnrst4, of Lands. ]t should be reconsdruted to include
professional orgaruzations rvho are rr'rvoh,ed rvrth day to d"i,
rnteracuorls rvrth the I\{rristry of Lands. Thrs slrould rnclude tlre
Larv Socrery, dte Insuruuon of Sun,e),ols ar:d tl-re I(err1,a ]rrsurute
of Planners
The Section makes reference to "departrnertts whose funcuons
have beerr transferred ro Comnlssron". The Act is si]ertt or-r

rvlrrch these depaltrnents to be tr'ansferred to the Cornr:rjssror-r.
These departlnerrts ,nust be cleally, specrfied rrr a schedule ro the
NLC Act. The draft Land ,,\utl.ror:in, Bill recorlrnended bv tl-:e
Ndungu Report can fon:-r a gurde as to the speci6c deparrrnents
that should for,r part of the Cor-nnussron. Par]rarnenr r,Lrst be
qurte specific on this othenvrse tl-re Cornrussron rvil.l be a rron-
starter because of the turf rvars that tvill most hke]r, erlsl.re
benveen it and the exrsung buleaucrac), at tl-re N{rnrstr-r, of Lartds

Consurution of
tl.le Selecuon
Panel

Transfer- of Staff
of the l\{inrstrj,
of Larrds

4 DIRECTOR. - KEPSA
'fhanked the Comrntttee fol rr:vitauon and that the1, 116 pleased ro rrrlonn the Cornrnrrree that nrosr
oi the issttes ratsed dunrtg developnrer.rr of the Iegrslarions rvere raken on board arrd bv Larv Socreq,
oi I(en1,a;

The other issues are

b The sequenctng tf enactnrent of tlie Brl needs to be deL:berated rvell not to loose the garn achrevcd rn
otl-rer: construtr on al brlls;

c. The land Brll and the Land registratlon Bill be n-rerged tnro one;
d Stakeholdel consultauon be lncreased tirrotrghor-rt tlre cor:ntry;
e Tl.rat the Cornmuniq, lrn6 BILL be fasuatcked.

5. CHAIRPERSON. INSTITUTE OF SURVEYORS OF KENYA
fhe Clrar.rperson rniouned the Cornmrttee that:-

Land BILL,2012

Gerreral comments
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(,) There js a need to interrogate the Bill to ensure that ir h;rs espouscd the prrrrcil>les oi land pollcr' :rs

provided in r\rtrcle 60 of the Consdnrtior:.
(u) I-larnrorrjze tl're provisior.r oi tl-re Bill trtl.r tbe N;ruon;rl Larrd Con'::.r.lissron (NLC) and the l-;rrrr'l

Reglstr;iuorr Biils to ai,oid any contradrctions, overlap, repetrLio:ls nr'rd corrirrsion.
(ur) It-rgirts of clrildlen rrot guaranteed in tlre bill jrr the ver.rt of death oioDe or borJr spouses nrrd in the

event of dl,orce.
(ir,) Preamble - It needs to be revierved to provide thal it aiso grves efiect to alucles 6l),62,6-l and 66

as rvell. T]irs is because l,ou 6nd these ar-ticles are afiected l'hen ),or,r go through the Brll.

(,,) Role of Alterna[ive dispute r-esolution rnecllanisrrr and ]ar.:d trrbunal r'rot appar:errt,

(r,i) Squatter: Needs to be expanded to iLrclude tlrose rvho Lrve on land rvith linorvledge of the orvrrer

urho doesn't cornplair: for a reasolt;rble period of unre but does r')ot grant the occupier:s ;rrrl
tenure rights.

(r,u) Land administration: Tlris shor-rld be expanded to jnclr-rde all tlre processes o[ ]and alloc;rtiolr.

planning, r,aluaLion, regrstradolr and utling. We recornmend thlt it be rnterpreted as "the

processes of recording and disseminating informauon about orvnership, r,a)ue, and lrse of land
rvl'r err rnplerrren ung lan d rnanagem en t poLicies "

(.,rij) Missing Interpretatiolls: ]nteryret tel-lrs Customarl, Lar.rd and Con'r'nuniq, Land Con-rrnittee
and dependency that are used in tlie Bill

pecific Conrments

i) Section 3 (1) (C): This may not be necessarJr as it rnav reqtrile cor-r't,ersiot't arrd s]rotrld be

captr-rred lrnde:: Commr-rniqr L2161 A.1.
ii) Section 5: Forms of land tenLrre slrould be nvo only. !g161. the thu'd (co-tenanc1,/or ;oint

tenancy) as these are subsecljons of the otl':er nvo)
iii) Section 7: Add subdivision in thjs section as another metlrod of acqtrisitron of trtle to land.
ir,) Section a6 (l): Land held by tenants rn comn:on sbould be exen'rpted hon.r this provision. Ir.r

additjon, the section should be irnprorred to prevent rogue cornparrres li'orn br:ying lalee
chunlis of land, subdrvidrng arrd issuing letters of ailotrnent instead oi utle deeds ,-esulring ir.r

cases of multiple trtles. Flouring this provision should be a crirrlinal oifence rvith pr-ur.rtii,e

punislrrnent. The nurnbering should be amended Io 46 onl1,.

v)Section 57(1) contradicts rvith the Land Registrauon Bill, wIrrch states onl1, spouses can have a

ioint tenallcy.

"i) Section 57 2(b):is a reperition of the Land Regist.r-auon Bjll
vii) Section 58- Issuance of rrrulrip)e titles on one prol)erq,slror:ld be discoulaged as this rvrll abet

flar-rdulent deals.

viii) Section 59(1) Conuadicts tlre Jand registratron bill that ploposes joint tenar'rc\: not corrrno,'l
tenanc),.

i") Section 59(3) Joint tenancies -matrirlonial propeltLes should be registeled as matrimonjal
propertres or spousal and otlrer interests be noted in the r'egister to,rvoid con[usiorr arrd

technicaUties that are beyond thild parries ar.rd voidance oIcontracts on this b^sis.

x) Section 59(5) and (6) - There is need to protect tl:e lenders otlrerrvjse this rvr.ll inclease the

Iendrng risks, associated costs Ike insurance, high interest rates and l,il.l discourage lerrders.

I-Jr.rscr-upu)ous borrovers rvill take advant^ge of these clauses to default in pa1,1.1'1g1115.

xi) Section 62(l) (a) - Provide tlrat tlre vahration rvill be ur-rdertaken b1,a 1,21p6r.

xii) Section 76(1) add tl.re rvords "o[repair'and redetoru/ioz' after state

xiii) Section 80- Norice provided slrould inclr-rde tl-re relevant attachrnents to slrorv the land has

been registered in tl-re transferee's nalne e.g. A copv oI the transfer docr-rn.lent or the llev ut]e

docurnent in the name of the transferee.

xiv) Section 83(l): Abotrshing terminariorr of a lease b1, rs-6111n, or foriertrrle rr,,ilJ discour:age

investment in lar-rd and properq, and cleate l'oom for cornrpt-ror-r

81



x\') Section 84: It negates the prmcrple ol'encor-rr';rgrng resolrrtron oI l;rr:d and properrt.re]atecl
dtsputes thlough Alterrrauve Drspr.rte Resolrrtrorr Ilecharrrsn'r as provrdcd rn;\rucle 6[) oi thc
Cotrsunruor-t. We pr:opose re-tntrodlrcuon of the lnnd urbunal but decentlaLzed to drstrrct ancl
collnqr levels as an rlternauve to court procedrrres.

x'r'i) Section 84(1): Refelrrrrg all terrlm^tron of leases (o cases to co\rrt rs cull-:bersonre, expe,)sive
arrd trn-:e consurtlmg Tlre larv should provrde gr:rdeLnes orr.lt- and onlv cases \\,ltlr drspures
should be ref erred ro colrrt Also encourage ADR's

xvii) Section 85 (c): The urrtehrtes provrded ar-e u,rle^sonable arrd s,rll drscotrlage 1r\resrr'I')esr yr

ProPerql and tncr'ease bad debts. The lau, shotrld consrder the developers rr,lro also have
firtarrcral cornnttlrents to rneet e g. loarrs, staff experrses, uuLues lrlie u'ater- arrd electrcrn,,
tallatlon and othel starutorll dr.res Although tr1'rng ro protect rhe lghts of tlre terralrrs. tlte
pLght of the rnvesrols should nor be rglrored. Pr:obably introdrrce drffer-ent pr:ocedures rel;rt_rng

to reco\/erJ of relrt arrears from d-rfferent categores of rerrarrcres. (Crrrrer-:tJ1' rve have protected
and non-protected tertanctes). Otlrenvrse tenants rvrlJ take 

^d\r,rntage 
to defaLrlt m renr pal-lnenrs

htdtng ur.rder the 60 da1's rvmdorv (30 before rrouce and 30 days'r'loL,ce perrod) '
xviii) Section 87(1)-lnterests ln land should be regrsteled ro rrrforrn pirues n drfferent conrr.acrs and

nouce to spoLrse slrould be on matlr.r'rorrral propelq) only. fl1. larv seerrts to create rig|ts for
dr fferen t rn teres ted p^rti es rvr th or,r t correspon drn g obL ga uon s.

xix) Section 89(C)-Age and cond-rrion of burldrng only apples rn old burldrngs. Courts shor.rld seek
expert advtce e.g a ploperq, rnanager /r,aluer'

xx) Section 103,104 105, 106, 107, and 108: These pr-ocedures rvrll hrnder grou,rh o[ the mortgage
tndustrlr as tt makes lt \rer)'drfficult for tlre lender to reco\rer- funds rrr tl'le event of deihr.r]t

xxi) Section 110 - Chargee power of sale- Sen,rce o[ not-rce rs ambrqrous Lke]y to cause conlLcr any
otJrer person -ohly palues'nrenuoned r'l the clrarge doctrnrenr shor.rld appll'

xxii) Section 108(2): Pro'r,rstor.ts of peaceable entrl,wrthoLrr com,nlrrlng torcrble entry These are

barrers tl.rat salJ rnteriere rvrth the Jendrng industrl,
xxiii) Section 117(C) spouse of tlre cl.rarger - should read rhe spouse l,ho had gr*en consenr.
;1i1') Section 727(2) b: Thrs subsecLlon should be deleted because drscreparrcl,rr ar-eA a[[ecrs va]Lre

oi land artd tl-re arnount oI compensauor] (herefore cannot be rgrored. Jt rs also caterecl for rn
Section 136

xxv) Secuon 133-Jusufies delelorr of 127(2) b The Land Acqrrrsruon Corrpelrsauon Trrbru.ral needs
to be r:einstared but provrslon a.lso made tl-rat decentr:ahzed to both Corrnrl and Drstuct Levels

xn'i) Section 173 (1) (Q: Rervord to the e[[ect t]rat rl.re Cabrnet Secretarl'shall tormulare clrerra for.
deterr:rtntng mrtrir:rtun and maxrmum .ialrd hoidng acr:eages ln respecr ol- pr:ivate Iand rn .Lrne

rvrth Sectrort 112 (3) (not determrne the minurlrm and rnaxnlurl acreage) tlre cntera car.: be
appLed rn drffer:ent areas of the counul, as the mr]rlrr]u.m and rnaxru-:nr.lr rvrll r-rot be urrrfor:r.l
across the dtfferent areas due to factors ]rke chn-rate, ecor-torrlc acu\,tt),, Itr-ynan de6srq,.
tn fra stnrcn-:re

6. PROF.GHAI CONSORTIUM.
Cclmments and proposal on the Land Bill

TIte Commrttee rv^s informed tlrat, from a gender dimensron, the Br.lls re.r,eals tbar.-

l. fhere are a nutrtber of rvords/phrases that ouglrt to be defined tlrat are nor, rnclrrdurg

' "Stnall charge" - see cl 106 (6); 120 (l)(axui) and especially cl 119(1) whrch strpulates rhar a court
may reoPell '(a) a charge for a sum equal to or less than the amount lent on rhe securiq, oi a small
charge'without any cla-rity berng offered in the bili as to rv.hat that amount is set at.

. ")ong lease" - see cl 7(h),
r "the regrster" see definrtlon of "propletor"
r Horv can "religious institutrons" be "public buildings" [this is really important not Iusr ill terms oi

definidon bur in terms of the power to acqr-rir-e land compu)sorily]
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Certairr rvords and phrases ar:e inndeqrratell' defir.reci
"r\lloc;rtiorr oIlartd" sulell, i5 beirrg psed sltecrlic:r)J1: lrt r.elariol ro qo\;e.u]9tept nll6;carro,s?
"building" the detlrrjtron is so s,ide it rrill irrclrrde a child's su,ing
"Co-terrartc)"' causes confusion: the 1882 Trarrsfer. oi ProPer.q, Act t;rjks oi co-ou,rrerslrip. \\,c
djscuss this corrcept further belorv.
"freehold" rlisses the esserrual elernent of an i:rteresr unhnrired in tune
"Instnrment" - one does r:ot say "" .r. ng" .

"land manager:-rertt" this definjtjon js rrerl, \/aglre, artd jt does not co\rer rhe actr.ral acrs that o,te
rvould assLrme constitute nranagement - see c]ause l0(l) rvhrch clearJl, concei'es oi n.:arageme:rt as
sometlring hands on, for which guidelines ma1, [. deve]oped.
"lease/.leasehold" is normally assutned to confer a rig)rr oiexclusive possession - br.rt see:r.rs t6e 188?
Acr does ltot ha\/e this elernent. There seems ro be a problenr irr that Act conlenrpJrted a lease jrr
perperuiq, - lrorv is this different from lreelrold?
"Licence" js defined as berng sornerhing granted b),,1.,. NLC - bur person can grnnr a license of
private land. Llcences granted b), ti',e NLC over: pr:bJrc land and those grar.:red Ll indjvjdtrals jn
relation to privare land need to be distinguislred.
"Ternporarl' PurPose" cartnot be aquitition o[ ]and - the point is ro defir're "reprpor.ar1,": pr.rrpose is
rlot a Problerrr. Tl.re secottd clause of the sentence is confusr.rg: is 'or solely 25 

^ 
means o[ access ro

other: land b),0 prbli. body'also subject to the period of nor rnor.e thnn fir,e ),ears?

"tLustee": stlggest it is made clear that executors and adrninjstrators are rreant
3. Fo s of tenure

terlarlcy is not a form of tenLrre. Nor is an easement (see (d) and nor.are alJ q,pes of cr-rstorn;rrl lar.rd
t (see (e).

definit-rons could be clearer: "right of sun,ivorshjp" js not ordipaq, English. It coLrld sn1t. joint
ten cy is a form of joinr ownership of land under which rhe death of one o$lner transfers rhar

ts in(erest to the remaining owner or ov,Der.

in common is a form of foint ownership of land underv,hich the inrerest o{any o\lner
Pas on death aspart of thatperson's estate

Lartd Bill should contajtr a substantive provisior.r that deals rvrth rnatters relaung to evjc[ions and
drs ements and which at the minimum pr.ovides tl-rat:

i. A notjce of at least three montlrs n'lust be given to tlre persons u,l'ro rvi]l be subject of
e\rlcuon;
Tlrat tl-re person effect.ing an1,61rj6[or', app|es ro tlre Cour.t a5d obtajns an order ro effecr
the evicrion;
That anyone rvho ma1, be affected b),rl',. evicr_ron be gii,ep a right to be henrd during rhe
Court process;

That rlaking any decision relaring to an appijcatiolr for eviction the Court nrllsr be guided b\,, arnon.g
tl'r e follorving factors:othe

o

c

o

a

o

o

Th

+. The

5. The

The social and other costs of eviction on the affected persons including, loss oi econornrc
oppornrnities, loss of educaLional opporruniries, disrr-rpriorr oI the farnill,;
The lengtl'r of time tl're occupier l.ras been orr tl.re land:
Opporrunirl, for and abiJrry to reseltle elservire'e;
Alternatives to eviction, includir-rg tlre possibiliq'of compensarior.: o[ rhe ]and orvner ir-r

cases of potenrial mass er,ictjon;
\\,'hether jt is jn the public interest to gr-ant an or.der of evicuor.r.

sitional provisions can provide for a moratorium on evictjons.
1 Iocation of public land
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(A) Targeted groups for allocation of public Iands are no lolrger linrited ro "marginaliz-ed', or
"disadvalrlaged" groups. Sectrort l2 of rhe Land Brll, 21112 deals \\,rth allocat,on oi pr-rbLc larrcl
The rrrhole sectron we pl'opose u,orrld norv read:-
12 (1) The Commission rrrz)rr on behalf of the National or Counq, Governmerrts, allocatc
ptrblic larrd b1, rvay of-

(b) Application confined to a marginalized group of person

(B) In Section 12 Limitations on allocation of public larrd to foreigners have beerr deleted
The nerv c]ar-rses read'

(f 2)(3) The Comrnissron slrall ser asrde larrd ior investrnenr pluposes

(f 2)(l) In ir.rJFrJJrng tlte requtrements oI srrbsecuon [3], tlre Cornnrrssron shall ensrrre rlrat rhe
,nvestments rn the land benefit local contmunrtres and tlterr ecortomres.

(12)(5) Sr-rb;ect to tlre Consrjruuon and a,ry other larv, the Cornmrssron n'ra),, ur colrsLrlrauon u,rth the
Natrortal and cotrnq, go\/er-nments, allocate land to forergn -qo\;enrnrents on a reciprocal basrs rr-r

accordance wlth Lhe Vienna Corlvenuon on Drplomalc Relauons "

The Consortla recommends tncluston of the follorvrng Lmrarror.rs rn Section 12 (3)

(r) A non-citizen shall not be allocated or granted land trnless it is for invesrment
purposes in accordance u,ith national development goals, national land policy or
r)ational economic policy.
(b) Subject to Article 66 of the Constitution, the Comnrission shall ser aside larrd for

irtvestment purposes under subsection (3) rvhich shall be identified, gazetted and allocated
to investors though leasehold interesrs not exceeding 99 1,6215.),

2. Compulsory land acquisition
J-he reason for compulsory acqulsruon gr\Ien n the Consun)tron ls onl1, pubUc puryoses rvell detlned
,11 the trtterPretatlorl sectlon rrvo one oI t]re reasons berng settlement of sqrratters, poor, landless artd
rrrternalll, dLsplaced persons we see no reason (or 124 (1) (b) and propose irs deletio n. ln 124 (l)
(a) the public bod1, purposes of compulsoq, acquisition should be tied to public purposes
that have beelr defined in the interpretation section.

The same comment applies to Section 138 (1) (b) rvhich should equally be deleted

W)ren the Jtrstification of Compulsor), Acquisitiolr ceases to exist

Secuor-t 12+(2) does not contarn sufficrent safeguards for the landhoider- rr tl]e e\renr tl.re;trsnticauorr
for the acqulsiuon ceases ro exrst Secrion 12.1(2) reads:

"If, after land has been compulsonly acqurred the pubLrc purpose or: rnterest;r.rsufvrng the
cornpulsoS' acqutsltlon farls or ceases, tlte Cornmrsslon rna)r rerarn the land rn a land bank or ofier
tlre orrgrnal ovner-s or theu sLrccessors rn utle pre-empuve nghts to re-acqurre the land, upon
restltutron to tl're acqtri-rmg author-iry [ol] tlre full amount pard as contpensauon."

3' Protection of bonafide purchaser for value in corrupt transactions
Secuon 171 (2) Land Brll reads.
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"Nonvirhstanding the provisiorrs of any otherurritten larv, a transacuor.r urrcler subsectiorr (l) sh;rll bc'

ilJegaJ its inceprion arrd shall be void and of rro )egnl eflecr."

This provisiorr slrould probabll, go furtlrer ir: protectir:g the righrs oi rlre bona fide prrrch:rser ior-

valrte, as per- tl)e Cor.rstjntdorr arrd Land Registratiorr BilJ (Sectron 82(2)). \\/e recor:rrr:end ir.rclrrdirr_q

tlre telr:rs at the end "subject to the rights of the bona fide purchaser for value."

Tlre Land Bill must clearly provide for the regjstration of land function under the Cabinet
secretary functions in Section 6.

T

The Chief Land Registrar and the Deputy Chief Land Registrar should be publicll'
appointed and approved by the National Assembly. They should be of opposite gender.

1. SELECTION PANEL
The lust schedule provides for the Constjrution of a Selectron Panel. Secriorr 1 (d) provides tor nvo

perso!.ls oI tlre opposite danger nominated by the Norr Govelr]mental Council rvho ]rave

demonstrated competence and capaciryin matters related to natural resources. We propose clrangjrrg

tl're Non Governmental Council rvith Law Society of Ken1,a.

The Narional. Gender and EquaUqr Commission norninee shorrld be replaced rvith Insrirute of
Surveyors in Kenya.

EVICTIONS,
To protect the rights of persons rvho face evictions, the Natronal l-and Corr.:rnjssjon Bill shor.rld gjve
the Natjonal Land Commission povers to:
i. Liaise rvitl-r tlre governmental agency concerned rvith hotrsirrg and settlernenr to help identifi,

suitable land for resettlement of persons rvlro [ace evicdorr:
u. Recommend tl're allocation of tlre land jdenrified to the go\renrnent age,rc), collcerled rvjrl.r

housing and resertlemer:t to facilitate the resettlement of tlrose affected b),evjcrion;
in. Recommend, rvhere necessary, compulsorl, acqr-risiriorr of land to r-esettle persons a[fected

b)' eviction;
ir,. Recommend the form of title to be issued in relatiorr to land allocated or acqrrired ro leserrle

persons affected by evictior:s;
\,. Formulate rules ar.rd regu]ations to guide police conduct drurng er,icdons.

2

a.

Th
Th
Th

The Land Bill must provide for a definition of evjcdon in the interpretadon secuor.: borrorved fror:r
the eviction guidelines as fol]orvs:-

Eviction is defined as "the permanent or temporary removal against tlreir rvill or individuals,
families and/or communities from their home and/or land rvhich they occup), u,ithout rhe

provision and access to, appropriate forms of legal or other protection."

(AFTERNOON SESSTON - 2.30 - 4.30 p.M.)

Hon. Ivftrtava Musyimr, MP - Chairperson
Hon. Benedict Fondo Gunda, MP
Horr. Ornar Mbrvana Zonga,MP
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fhe I-lon. Dr: Erasrus l\,lurerrJrr, IIBS, HSC, MP
The Ilon. Srlas Rureere I,lr.rur.rk:, Ir,fP.

The Hor.r. Peter N;uguna Grtau, I\{P
J'he Ilon. Ben;arrrn Jorno \\/ashralL, Ir{P

ABSENT WITH APOLOGY
The Horr. N{oharnnred Affey. IVIP

The JJon I(rerna ]ilorrzo, Ii,IP
The FIon. Jr.rsrr-rs Ii4. Idzrto, Ir,{P.

IN ATTENDANCE
Prof Yslrs Pal Ghar

Jrl) Ghar
Anrbrear.ra I\,'lan;r

NIs Beverhne Ongaro
AL Sa:d Ra;ab
Prrscrllalr N),okabr
Odrndo Oprata
Odenda Lulntrmba
Drana Grchengo
ELyair Odhiambo
Shadrack Omondr
Andrerv Songa
N'laua Lrvrtzke

STAKEHOLDERS
- l(auba Insurute
- ](auba Instrtr,rre

- Dr.recror, Brrush lnsurute for Easr Aii'rca
- Represenring East Aflncan WrldLfe Consorunm
- SUPI<EI\4

- Jdruo Cha Shera

- Haki;arnii Tn:sr

- I(en1,a Land AlLanc e f Land Sector. Norr - State r\ctors
- GROOTS I(en1,a

- Hali.r;am:.r Tnrsr

- Drrecror, RECONCILE
- Kenva Human fughrs Comlnrssrorr

- I\'Iazingira Insurure

_IN ATTENDAISCE - KENYA NATTONAL ASSEr\,IBLY
N4r Rana Trarnpau - Clerk Asststant
Abenayo \\/asrke Clerk Assrstanr
MIN. t4/2012: CONSIDERATION oF THE IAND BILLS - STAKEHoLDERS VIEwS
7. LAND SECTOR NON-STATE ACTORS PRESENTATION ON THE THIIEE I.AND BILS

Tl)e Actors rnformed the Corrrr-:rrttee thar:-

National Land Comrnission Bill

AuthoriS, and jurisdictiorr of Institutions responsible flor Land Governarrce
flre Brll should provrde a clear: framervork horv tlre NLC rvrll pla1, j1r r-ole oI managrng ptrbl_rc land
r.e. forests, Itatlonal palks, trunerals and vater resources rr,hrch are placed,-,,rde, othe, statstort,
rechntcal ager'lcres. Consequently, Article 67(3) of the ConsLrruuon tlre Brll shor-:jd prescrrbe other
tuncbons tl-rat rvrll empover t]'re Commrssron to carrlr out rts constrtrltronal rlandate oI oversrght
o\/er stArutor)/ agenctes charged wlth tecllnrcal experuse to maltage rranrral r-esources Thrs rvrll be to
ellsrlle the reahzauon oI the muluple valtres oI land,,rame]y, econon-uc producu.r,rqr, egurn,,
€n\/ironrren tal snstarnabrliry and consen,a uon of r-r atronal her:tage.

Section 31 and 32 of NLC Bill need to be arnended to avoid the possrbrLS,oIthe NIinrstrl'of Lands
(tl.re executrve emasculaung the NLC by r-etarnmg the fr.rnctronal deparnnents vrthln rl.re lrtrrrstrl
ar.rd leave the Commisslon to merell, pla1, 2n advrsoqr rsls
The fulicttons under clause 173 shor.rld be tr-ansferred to the NLC and sorne should be removed as
tl-re1r jq not relate du'ectly land matters.
A cleal Alternauve Dispute Resoluuor.r s)'srern should be provrded for ro grve eifect ro rlre
Consututrona] and Natronal Land Pohcy requrjjemenrs

ProPose that tl.ris clause 766 in the Lalrd Bill be deleted as rhcle are adeguare consun-rrronal
pro'r,ts.ions that protect the rrght to pftvate properqr and tl-rer.e rs no pollt of creaupg sonte ltew
forrns of 'trolation. Ir-r an1, case tlle pl'o\rrslons on compu)sorJ acqr.lrsltlor-r otrght to take care of sr-rch
cases uttless rnore clauq, ls added to the clrcumstaltces berng elvrsaged here.

86



8

5

6

l)trbLc 1>artrcipatiorr mLrst be infi:sed rvithin this provision in Lne s,irir Article 69 (1) (d) oi rlrc
cor'lsunttjorl. In this r:eglr-d section 11(3) of the bill slroulcl nlso inclucic 1>rovisror: tor cor.rsulrarro,
ivjth rhe ptrblic thror.rglr diaJogue forr-uns.

Secdorl r21(4) is arnertded to read, "]n the e'enr rh,rt the Con.rn'lissiorr has rror urrclerrrl;err tire
acqtrrsition in accordance rvjtl'r subsection (1) and in /lte ,tbratrte ol.ju.tliliu/iol /o .;hou .tt/t.te f0t-t/.r ttttttltrttt,
tlre acquiring authoriq; rl;r1, proceed and acqu.ir-e the lrnd.,,
Section 1,48(2) oLttLnes the benetrciaries of settlenrenr pr-ogrirnmes to irrclt:de sq,artel-s and a
Iar:leq' of dispiaced pelsorrs. Section 148(4) ourLines a sub-io,-,,rn,selectror.r .on-,,.,.,j,,.. tlrat *;iU
rder'ruf-v and ven4, beneficiaries of a settlernent progra,'lrne. Section 148(7) srares thar Inrd acqurredjrr a settlernetrt scherne s]rall not be tr-ansferabie except thr..ougl.r a pr-ocess of sr.rccessior.r.
Section 93r 94 and 95 of Land Regjstlauon BilJ pro,ide forJornt re,rinrs of spouse r:arlrer tl.:;rn co-
orvn ership.
\Mrrle at Section 109(3) rvl.rile an1, Iease granted to a rtor.:-cjrjzel slrali nor exceed 99 .,ears. t;ere is
lro further gtridance to Irorv registered freehold drles held by nop-citrzeps u,ill bE conyerted to 99
1'eal leases nor holv leases of 999 yeals shall be leduced ro 99 t,ear-s beari,g irr rnjrd tl.:ar rhe
trar':sit.ional and consequential pr-ovisions at Article 262(8) (1) and 12) ,e,roin ,-,lot ,.,-,pJe,rented r-rp
to date.

The Land Regrstratlon BiU at Section 107(2) (a) provides for publc land to be reqisrered to tire
NLC rn LrLrst fol'tlle cour'tt)r and national gorrernment as the pr-oprletor cont-r;rr1, to tl1-e Colstinrrior.r
that pror,'ides that ptrblic land shail vest in and be held ty colrrD, go'ernmenrs arrd r-rarjol;rl
go\/ernment irr tn-rst of tite people.

2.

.).

R nk

e following are proposals that should be included in the proposed land Iegislatjon to .qtve
ct to the gelrder imperatives of the Constitution, rhe National Land Policy, interlatiorral lau,
ch is norv part of the larv of Kenya) and best pracrices fronr comparable jurisdictions

E I.AND BILL,2O12

Section 2 (definiuons) define the terrns "freehold", "absolute proprierorship" "ai.rer.:arrorr,,and
"allocarion".
fhe Bill uses the tcrrns "freelrold" and "absolute proprietorsl'rip" interchangerbll,. Choose o1e arrd
be Consistent or.t its use. The Nauonai Land Policy reco-mends the use of rhe terl,rr "tr.eelrold,,.
Secrjon l2: Nlethods of aJJocatrng pr-rbL:c land ir:clude "aLrcuon", "terrdering" allocaLior.r ,,rargeurg 

ar.)

gfot)P" etc. Define the plincipJes rvhich rviJJ gover:n eacl.r of these metl'roJs. For exar,ple,i.rlro-*rll
aucdons be done, or to rvhat principJes wilJ they be subjected to? \Xlill rhe tendering be strbject to the
appLicabJe pubJ:c pr'octrrement and disposal larv? Tlrese issr-res ,rre roo rrnportant to be ]eft to
delega ted legisla tion.
Secrion 12 (aUocatron t^rgeting a group (12(1)(b): Initral drafts sajd srrcl'r groups rvould be rhose rvho
had historicalJy been marginaiized frorn allocations of pubiLc land, osterxiblt, i,.,.1.,0 ,-,* womer: rhe
rnitraJ word:ng should be reinstated. Allocatior-r slrould be to rnargirtalzed groups. I' ar"r-rerded for.,r
it slrould read - 12 (1) (b) application confined to a nrarginalizea groufof persons orgroups.
Secdor.r 12. Provide a sub-section stating that the National Land Commision shall consider
gender equity in access to land in its functions of allocation of public land. Othenvise
allocatjorts tlrat are does not achieve gender eqr-riq, 1yl.ll be conrrarl, to ar.ricles )J and 56 of tlie
Consdrutron.
Secdon 57-63: In respect of matrjmonia.l pr:operry, this Bill Lrses the rerm "renanc1, ir-r corrr.r.lor.l,,, ar:
old common larv doctrine used to pro,ide equitable interests of rvorlren jn rnatrir-r.ronral prol>ern,.
Remove this term of tenallts in common and replace it with co-tenancy or joint terrancl,-25 ig
the case u,ith other property wlrich is jointll, or.vned.

.+.
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7 Sectron 59(2). If one spouse acqurres nratr.rmolrral proper.n, rvrtlr the,,conrnllrr.r<_:r.r,, oi the r>ther
spor.rse, both spolrses shall have an lrreresr lr the properl,.Define colrtrrbution (nray be q,e carr
borrow fronr section 2 of the draft Matrimorrial Properq, Bill). Also sav rr.l.:erhe-rhe sl>or.rses
u'tll have eqttal trlterests or horv the tnterests t'rll be s.lrared benveerr rJre spotrse rvho acqurr:ed the
ProPerq/ and the otle rvho "contrtbtrted to rt" (Annexed are tl:e necessnn'cr-rucal deilr-rrtrorrs ol'
tllatrtt'l-lot':tal ProPerq,, lnatnltto,r,al hor:re, spouse and reletalt i;rctors ioi co,-,rt to corrsrdcr rr-r

sh arrrrg r-na tunronia.l proper$' r ncludtr:g rndu.ec t con trrbtr uon).
8 Secuon 59(6) lt a spouse mrsleads the cl'rarqee, 

^ssrgnee 
or Lransferee as rhe case lrar be, rn respecr

of tnatru:'tor':ial pr-operq, as a resnlt of rvhrclr the orher spouse sufiers sorne ]oss o.- darrrage- t5e
sPouse rr,ho gave Irrtsleadlng rnforrnatror.r shotr]d pay darnaees Change rhis to provide rhat an1,
transaction arising from suclt misleading irrfornrarion shall be voidable.

9 Secuon 93(3) Any charge of mar,monral home shali ha'e effect onl1, rf rr rs srgr-red by rhe charger
and "an1, sPor-lse oi the charger Lvrng rn tlre ntatlrmonral lrorr:e". Change rhii and provide rhar
only the sPouse rvho has proprietary interests in the matrirnonial horne ilr question is
supposed to consent not '(any spouse,, Iiving in that home.

l0 Sectron 93(3) also sa)/s 
^lternarlvel), 

jf tl:e spor.rse has nor signed the charge there s.h6rrld be evrderrce
that cotlsent l-ras been gtven. Horv do you consenr of spouse? At the rrror-rrent, rlre secuop ls srlent
atrd can give rlse evert to "oral conserrt" rvhjch can be problen'ratic ro esrabLrsh. Provide [or rvritten
consent, or by'u,itnessed thumbprint by the spouse in case the1,62111 u,rire.

ll Sectrorr 93(5): A Charge shail onl1, take efflect a[ter.rr rs regrsrer..ed. Horveyer, rhe sub-sectlol shou]d
plovtde that pend:ne registration, tlre charge shall sull be a brnd.ing conrracrual doctrn1epr benveer.r
the parues ume lt ts executed. TIre only lssue rs rhat the tlrere can be no deaLrrgs or.tralrsactlorrs
rn\/ol\rlng the char-ge unul it is regrstered.

l?. Secuolr 147: The Rules made b),t|e NLC to grye effect ro rhls Act shopld be rr.:ade spblecr ro
approval of ParLame.rrt (speci$r jf Nauonal Assenrbil' or Senate)

13 Secuon 176 Savrngs (all ruJes and regulauons under t)re repealed land larvs are saved. T].rrs,,vrll r-rse to
confl-rct; the o]d strbsrdrarl, legrslauon cannor be used ro rmplement the r.lew larvs. Nerv lrles and
regulatrons should be nrade rvjthrn 60 da1,s to remedl, rhrs srruabor.l.

1-l On repeal (secuon l7-l) only rrvo Starutes are Lsted. The Brll slrould repeal rhe Secuonal propertres
Act, as rvel] as the Govetnmer-rt Lands Act These are substanuve larvs on land rvhrch should be
repealed alongsrde the otlrers tlrat have been lepea)ed- such as the Governrrept Lalds Acr, the
Jlegrstraton oI Ttt]es Acr erc.

.TI_IE IAND REGISTRATION BILL, 2OI2

Secuorr 2 (definrtrons) define tlre rerrns
"al]oca uon".

"freehold", "absolute propnerorship" "ahenauon" arrd

2 The Brll uses tlre tertns "freehold" and "absolute proprretorship" rnrerchangeably Choose ole red
be Consistent or'r lts use. Tlre Nauona] Land PoLrcl, recornmends the use of tl..,e teri.,,, ,,freel.lold,,.

3 Secuon 8: provrdes for a comrnunrq, l^nd regtster. \\4r1, a separate reglsrer. Tlrere shor.rld be ole
nraJor reglsrer on all pubLc land, pnvate land and co,nrrunrq, larrd; perhaps rvrrh differenr secuor.rs
fo.- eaclr categorJ. AII land alrd lar.rd tenure slsterns are of equal consutuuonal star-rdmg (see artrcle 6l
oI the Consurubon). Isolatlon of Commlrniq, land frorn the orher nvo categor.les of la'nd (pubhc and
puvate)) gj'r,es effect to the uad:tional dorvngradrng of cornmuniq, land tentire

{ Secuon 13: The Cliref Lands Registrar. Thjs is a nerv, porverfuJ office. The Br]l should pro'rde for
rrettlng and ParhamentarJ approval of appolntee Also the Clrref Lands Reglsrrar and his/irer Depuq,
should be of opposite gender

5 Sectron 29: Spor-rsal lnterests rn malnmonial properrl, sfiou]d nor be,,oyersding lrrerests,, Horv cal
thlrd partles such as ler.rders knorv tlrat pr.opetqr rs matturronral prolter-qr? J,rstead rhe rurle sIog]d be
to -reqr'ri-r'e that sPousal lnterests shall be noted u.r the regrster (to enable tlrrrd partres kr-:orv rvlrere
they exrst through due drLrgence). This provrsron can be strengrhened frrrther by a ssb-sectror-r
mak:rng matrimonral pr-operty (and all spousal lrrerests therelr) tl.re strb;ect of conrpulsorl'
reglstratlon and provrde the ume hnes rvtthn rvhrch strch matumonra] properq'shall be r.g,srer.d.
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NATIONAL LAND COMI\4ISSION BILL

Section 8: Selectjon Panel of the National Larrd Corrunission (NLC) should be conrposed oi
repr-esentaLives of the re]evant pr:ofessional bodjes l-rl<e the Larv Socreq'oi lierrva. ]r-rsurrrte oi
Sltr-v61,61s of I(err1,a, J(err1,a ]nstitute of Plarrers etc. Ir.'losr oi those Lrsred crrrrerrtly are irrelcva:lr ro
the cornpetencies beir.re sought at the NLC.
Secrion 16-18: The devolurion of offices of tl.re NLC nnd of the Courrq,Larrds Boards slrould be
described to tlre lou,est level to give effect to arricle 6(3) oi the Constinrrion s'hich pror,ides rhat
state orga,ls should devolve their senices to the gr-eatesr e\tent possible depending on rhe narr.rr:e of
Ihe sen'ices provided. Lar.rd serwices are verlr crttical especialiy to wome,r arrd need to be deyoft,ed
significantly. The devolurion of land Bills should be synchronized ljth rhe devoluuor) sv51611.1

provided for nnder tl.re County Government's Bill (Cor.rnry-Sub Cor.rnq,- Ward-,,Fr-rrther
Decentralized Units".
Provjde a sectjorr saying horv the NLC in jts adrarnistradon of all pubUc lands .{s provided ior. r.r
article 61 (2) of the Constinrdon rvill interact rvith other pub[c agencies \!rrh specjfic nrandare over
special pr-:blic land sucl'r as forests (J(er:ya Forests Ser-vice) and Vildlife prorecred areas (liWS). Lilie
NEMA irl envilonr':rental rnatters and since NLC porvers are Consrinrrion u,hile those of liFS ar.ld
I{WS are starutoly, the NLC should have overall powe.-s/fi:ncLrons o\/el all publLc lrnd but rvill
rvorl; in consultation rvitl: rhe Lead Agency (l<WS, I(FS) concer-ned.
S.31 on tlte transfer or Ministry Staff. This should not be the case. NLC should hire its ou,n
staff.
Insert a new secLion (to be "seclion 3') establishing t)'re Comrnissiorr, as nr) enrrry 1yj1l1 pe.-perual
succession and rvith rights and obligations to entel into contracts etc. At rhe rnonlenr, rhe Bil.l does
rtot establish the Commission, it just provides for its povers (secrior.r 5) and ftrncuons (sectron 6).
Provide for the position of Vice Clrair of the NLC. At the nromenr, that positior: is nor
provided for. Therr reguire that the Chair and Vice Chair shall be of opposite gerrder.
Provide for gender equiry in the composition of NLC staff (no more rhan rwo-rhirds of staff
members may be of same gender).

NNEDY ORUTA - CO-MANAGER, ENVIRONMENT LIAISON CENTRE
ERNATIONAI

jn collaborarion rvitlr t.he Councrls of Elders of the Luo and Abagusu cor.:rnrurrides nrakes r)-re

g recorr'llnendations for consideration by the National Assernbly, cor.:cer:ning the Land Bjll ar-rd Land
rion Bills.

D BILL

lo Create Charye (4rtich 77)
ace "any" rvith "aLl" to protect rvives who harre interest but are r.rot Lrving o1r rlle llr.:d. rnd rr,ho mal,
be errjoying the favour of lrer / tl:,et polygamous husband at the Lirne of chnrgirrg such jnreresr.

Co tttrc/ Boa rdt (.,1ttth / I 9)
is tro clear devolution of ]and administratjon st-mcture bey61161 the counrl. jeve]. Thrs rn;r1, keep
to iusrice on land and land related sen,ices out of reach of poor rvidol,s, orphans and 1:eople rvith

dis Iin,
aJ:There should be devolutiot: to sub-rvard levels to ensure ease of access to jusrice and sen,ices

le 149 (2) gives absoh.rte povers to the Cabinet Secretarl, to decide nrernbersl.rrp o[ the conr]-ol
This provision ma1, be misused b),tl',e cabinet secr-eta5/ b),e11srr1jng those he/slre rs able ro
late are r:rernbers of tlre contlol board.

6.

7.

Th
acc

lT)2

aJs

89



r) 1-he rne'rbershrp ro rlre cor-]rrol board be defi,ed b, rlre larv
l) That Cotrncrls of Elders be rncluded rs rrandaron,rnenrbers oisrrch corrrrol bo;rrds

) .)Vp/ttatton for Consen/ tt Cott/r'o//ad Tntntrrt/t0r.t l-,1rtt,h t jl (1))
'l-he decrsror'rs oIsuch corrtro] boar-ds should be challeneeable rn a cor.rr:r oilarv as a corrrrol r.lre;rsur.e.

I. Cottfutrort.t for3tnnltng a t0iltet)/ {-.1ttr/e l 5)(l )(t))
Arucle 153 provrdes gurdel.rnes on refusal of conserrr b1'rhe Counq'Conrrol Board Pr:oyrsrorrs oi,.\rtrcle
153(1Xj) a and b should be broken dorvn ftrrther to preverrt a possrble nrsuse o[ srrch pr-ovrsror] ,rganrsr
the peop)e \\,ith drsabrLq,, orphans and rvjdorvs.

Proposal: Tlrere should, rn parricu)ar, be clear cnreua rhat rhe board shall use to decrde rlr^r a perso,r ls

a) Unhkelv to fann the ]and rvell or develop rt adeqnarell,
b) UnLkely to be able ro use tlre land profitabl),for the rrrrended pLrrpose owr,tg ro rrs nanrre

j PtlthL -,luarcnet! throtgh Edttutton
Proposal: Land Bill slrould provtde for publ-rc educauon to enhagce a\\/areeess of tl.,e larv Tlrrs r;rll 11611;

land orvllers and benefictarres to lirrut tnconvenre,rces dunng regrstraliorr andf or successron car.lses

6. Crtnf/tc/ Retohlrun:
l'he Brll ernphastzes the court system for confl-rct resolntrorr, rvhrch rs not rn the sprrrr of rhe
Cot.tsututtot.t of l(enya 2010(Chapter 5Arricle A0(S)), and rhe Nauonal Lasd poLrcl, CIauselT0(c). In rh:s
regar-d u'e ProPose that a c.lause ort Altemat-rve drspute resoluuor: be added to qrve gr.udehnes orr a speecJv
and cost effecuve access to jrtstrce. Ve recornrnend that Councrls of Elders be part oi the airenrarrve
clsl>ute resolution mechanlsms as tlrey rvell acquarnted rvrth land matters rn rher: areas o[;rrnsdrcuor.r
]llforr-natron from tlre e]ders rs lmportant especrally ln cases of drsurhentance of or,plrans, People rvrtlr
drsabrLq, and rvtdorvs b1, rgl2ti1,s5.

Proposal: Tlre brlls shottld enhance tl:e roles played by the Corrlrcrl of elders rp co,1flrcr resolrrLion, br-rt

al.lorv thrs to be complernented vrrll the fonr-ral lLrsuce s);Srerr.r

,IFIE 
T-AND REGISTRATION BILL

L In/et'fircnte uit/t boundaSt.fbataret (,1rtich 20)
Frrre and the penaJq, charged on persons found gr-uIry, of rnrerfelng vtrh bosndales 01 Clalse c() ol'the
reqrstl^uon brll rs too lentent o,r tlle grabbers. Most of thenr rvrll p^)'up rr,rthour feeLrng a plnch ar.rd

coDtmlre to torntent theu nerghbors rvlto malr be orpltans altd rvrdorvs

Proposal: Increase the penalry for tlris offense

2 Lnnd ond Proper!,Re3i.rhation:
The regrstratron process should be sirnplified and shor-tened.

Proposal: The Land Registratron BrJl shor-rld provide clear tlneLnes for the reglstrarior.r serlrrces.

Clause r0(2) of the Lar.rd Regtstrat-ror.r BrJI gives tlre regrstrar powers to srrspepd sen,lces r, r.elaoor.r to the
reglster rvithout qualif,rng under what cucurnstance Ite/ she can do that. Tiris rnay be open tor abr.rse as

the reglstrar catt use rt agairrst land orvners and beneficrarles, or for per-sonal ber:efits

Proposal: Thete should be gurdehnes ernbedded rr.r the law ro caurlo,r aga,rst abtrse o[ oifice a,d
possrble drsenfrancllsrng of rvidows, people rvrth dlsabrLq,and orphans.
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Strcte.i.iiott f lttheri/at;e rtl Ltnd tnrl Otlrr PrttpeiS,;

Proposa): The Lnnd Regrstliuon Bill shoLrld inclr-rde a ger.rer:aJ cnurjon on rleceased pcr-sons'tir)c ro.qivc
tirre for sttccessjot"t processes and to avoid possible tenrpeling rv:th doctrrrlerrr,itio,]. l-his l'ill he)p errrrcl
rgainst an1, ds"l11gs rvhich are not i,r the interes( of the deperrdarrrs before sncccssiorr.

ClaLr-<e --t6 of tlre Land Registrauon Brll leaves tl.re nrjnor.at rhe nrercl, of rhe tru-srees.

-l

Proposa): A statelnent should be added to cauuon igirnst rogue tnlsrees rvlro::'ususe therl pourer.s to
grab lar-rd fr:orn the rrrinors.

Peop/e ll;'i r h D i.ta bili g,

,\r.trcle'17('{) emporvers tl-re registrar to satjsfi,that tlre person claiming to be the quardran ro rhe dis;rbled
is entitled to execute the docurnerrt, but does not grve guidehnes rvith regard to the lunits of tr.ansactjor.rs.

l'hjs leaves tl-re disadvantaged groups at the rnelcl, of rhe regisuar arrd tlre sr-rpposed gtrardinn.

Proposa): This altrcle should give guideJ.rnes on horv the regisrrar rvill judge the vaLjdjn, of the
docurnents prese,ted before i:im on behalf of the Persors rvith Disabiliq.'.

)legiitration o[ /and tn /he nante.t of otphan.t

Orphans have in the past been drsinlrerited by reladves arrd influenual persons in socieq, rvl.rjle rhey rvair
to be eiglrteen.

Proposal: This larv shouid provide for- regisrrat.rorr of land and otl.rer proper:qr tl'rerejn jn rhe nar-nes of
orlrlrans, and prevEnt initiauon andf or effectrng of transact_rons that, b), their narLrre:

a) Lead to pernranent Ioss oI tlre properq,in fu]i or in part before sucl.r orphans ;rre eighteen )rears old
b) Denies tire orphan rights to benefit frorn the proceeds acc-ru,ng fr-om such ]and and propernr rhereir-r

to rvbjch the orphan is entrtled
11 n ha n ce d prot e t t i o n ot' peop /e ai t h di i a bi li t i e.r

Proposa): The bill slrotrld prorecr people rvith disabiliues by

a) Providing for registers in forms of Braille, and
b) Er:'rploying personnel with competence in the I(er:1,a Sign Language ro assisr the dtrr.nb
Ltnd Regiiter
Proposal: The land register should be such that jt rvill facilitare lelaLives of deceased ro Lrace a]J lar-rd

orvtted b), such a deceased person and transfer tlre sarne to his/lrel beneficiaries.

MWENDA MAKATHIMO - DIRECTOR, LAND DEVELOPMENT AND
GOVERNANCE INSTITUTE, LDGI
National Land Commissio n Bill, 2012

Independence of the NLC - The urdependence of the NLC, and legal insularion fror:r
irlfluence or di'ections fr-onr any ofEce or officer sl,ould be exphcitJy srared in the Bill, to er-tsure
that it is clear to all and sundry.

Powers of the NLC - The porvels of tl're NLC as set out are too \rague and general. Certain
essential Powers tl-rat are necessa{/ for the legal functronins of starutor1, corporatiorts are left
out. It is therefore necessaly to include essential povers of the Nl,C, for irrstance, to funcuon as
a bod1, corpor-ate; perperual sLlccession; power to hold assets and liabr-hues.

Functions of the NLC - The BrI has rnere)1, repr-oduced the porver.s of the NLC as err\risaged
in alticle 6l of the Consurudon. Horvever, in order to ensure tlrat tlre NLC has oper^uorlal
gr'rtdance rvhile undertaking these functions, the BrIl should provide specrfic details ort rhe

).

6
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substance and procedures of caul,rrlg oLrt these fur.rcuolrs. Fol exan-lple tlre NLC has a fr_u:cuon
to "tron:tor and have ovelsight responsrbilrues over land use planrrrrg .." ]t is rrecessarr.fo1
the Bill to clarify, rn specific terl'ns, the paltrcular legal l-ne^nu.rg arrd u:rpor-t of ,,rrrorrtorrrrq, nrrd
ovel'slght,E gl\/lng tlre specific arnerldr:rents to tlle Phl,srcal P)arrrrrrrg Acr of 1996 ro
l)talrrstle^ltl tlris change.

(rt') Standardizing the porvers and functions of the NLC in all Larrd Bills - The porver:s a1d
fulrct-tot'ts of the Cotrrlnisston should be standardrzed and set our rrr each of the Land Brlls, to
€llsure clariq', relrlove colluadicuorrs, and ensure tl-rat these po\\rers are clearh,apparent to
an\rone leading, unplernenung or enforcurg the law.

(r') Selection of Panel to Interview Candidates for Membership ro rhe NLC - -f[e pane]
s]rould be composed of persoosf orgaruznrjons tl:at possess partrcular compererrces arrd capncrn.
to vet potentral rtembers of tl-re NLC, u,ith regard to sensitl\/rtles of ]ar-rd l-nanagerxe,rt. In tlrrs
regatd, rt ls proposed that the selectron panel should cornplse nornir:ees fr-orrr bodres rv:tl-l
relerrant expertise such as the Larv Socieq, of I(enya; Insuruuon of Su6reyors of Iier-:\,a; J(en1,2
Irtsutute of Planner-s; Econonric and Social CouncrJ; and tlre Nauonal Envilonrnent Cor-rrrc:].

(r'r) Devolution of functions of the NLC - The Brll sl:ould requre tl:e NLC ro devoh'e rrs
ftrnctrons and offices to the iorvest lerrel of devoluton, rn accordance rvitl'r t]-le str.ucture of
devolurion set out in the Countl Golentmellt Bl/, 20i2. A surr:Jar requuement should be set out
rvrtlr regard to the proposed Counq, Land N{anagement Boards.

(r'u) Relationship berween the NLC and statutory lead agencies currenrly rnanaging public
lands/resources norv classified as part of the public Iand esrate - The BrIl should pr-ovrde a

clear framervork horv rhe NLC, irr its roie of rnal.:agrng pubhc land, such as governnrel-:t forests;
rrnLional parks, or water resources, rvrll result rvrth starutoll; ^nana,as elnpo\\7ered to rtranage
these resources such as I(enya WrldLfe Senrjce; I(enya Forest Service; or rhe Water ]lesor:.-ces
Ir.l an agemen t A u th oriqr.

(viii) Transfer of staff from departments u,hose functions have been moved ro rhe NLC
from the Ministry of Lands. There are several recornmendauons rvrth respect ro rlxs
I)ro\Tlstort -
a. ]t js uttclear rvhat the specrfic furrcdorrs referred to lrere are. lt rs tl.rerefore rrecessarlr to

have a tabulated sclredule that clearll, refines, dernarcates, and:denufies rvhich
departrnents arrd functions are to be tlansferred, in line rvrrh the cor.lsuruuonal and
starutorlr powers and funcdons of the NLC.

b. TIre procedures proposed for rretting rnernbers of staff to be rransferred fronr tJ're l\lrnrstrl,
o[ Lands to the NLC are too \/ague and rveak. The Br]l should provide a r-adrcal and
spectfic rrettrng plocedure, rvith in-deptlr rnquuies and subrrussrons frorl menrbers of the
pubirc, altl-rough wrth lespect for due process of tlre larv.

(rr) Obligation of independent commissions to submit reports to the President and to
Parliament - Altlrough tlus obligauon ls set out ln artrcle 254 of the Consututlon, rr rs
necessary for tl-re Bil.l, in light of the important povers and funcuons being vesred rn the NLC,
to prorzrde for a fixed period rvitl-rin rvhich the NLC rnust report ro the Presrdenr, ;rnd
Parliarnent, on progress in i:rrplernentaUon of its funcuons.

The Land Btll,2012
0) Definition of terms - tt is necessarl, fsr the Brjl to provrde hohsuc defiriltrons for ce,.,rarrr ke1,

tertns, for tnstance: freehold - to bunging the perperuiry of the interest rn lancl; pen-urbarr -
to hanrrorrize rvrth deflrrutions of urban areas and citres set ouf bY nerv derroluuon larvs, ar.r-long
oth ers.
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The forrns of tentlle sl-ror'rld irrclr-rde a clear- definjuon of the righrs of the terl,rc ho)dcr; nrrcl
clear defirriuons of rlre dLlues of the rerrure lrolder.
Functions of the Cabinet Secretary - Tlre specified porvers of the Cnbinet Secrerar.\r rrrclr.rdc
roies arrd duues ahlady assigned to specific officers and inst-iruuorrs thr.ough esisrrrrg;\cts of-
Parliarrlerrt. TIle Brll should specr$, l'lou, the Cabinet Secretarf,relates ,o Jrr*,o.,,roles nrrd
depar'tnrents such as SUll/e),, or phvsjcal planrrirtg. ]t should sl.rorv ho1,, rvfiat c]rnrrges lrrye
been nrade in tLe Sun,e)' Act and the Planning Act. It slrould also r-er:.:ove the specilic po\\,c.r
of the N4inrster to r-egulate senrjce provrdels such as p|1,sical planner, sLlrl,e\rors and otfier ]a1d
pr-ofessior:als. ThLs role slrould be carried out througrr rto*,or1,^g.,.,.r.r, since rhe Cabjrrer
Secretan, nray Jack corrpetence rvith respect to speci^hzed professiorrs.
Allocation of public lands by the NLC through auction - The Br-ll should clarif-r. )ro*,

auctiot:s rvi-ll be undertaken, includrng specific exempdons fr-on: pubj.rc procureprerlr
Iegislauon.

Gender equity in allocations of public land - The Bill should ,equu.d, and pro'ide a
rnecl'rarrisrn to ensure that rhere is gerrder eguiq, in allocarjons of publc lands bv ihe NLC,
palticulally t)rrough auctions, and tenders.
Integration of Comrnuniry Land into the Land Bill - Conrnuniq, land, as per artrcle 61 of
the consdrution, is an equal forrn of tenure to pubhc arrd pr-ivate renure. itr. g,I should
ther''efore inco,.-porate pr-ovisions on colrrmurury )and, to ensur.-e ha.,.-mor.r1, in substanu'e arrd
legisuarion legal provisions.

Equitable access to land - In order to fulfii the principles of land poLcy ser our in arucle (r[J

of the Consurution;'the Brll should allorv tl:e NLC to isiue sl:ort-tenrr leases of 5- I 0- I 5 r,ear.s
froDr quaLfi'rng PubLc ]arrds. Such leases rvould be regisuable th-.-ough cer-rificates of utles to
prorride securiq, of tenure, and allorv holders to u ilize the ]ease as colnteral.
Exclusion of short-term leases from the statutory implied terrns - Tlre irnpLe<J terlrrs ser
out by the Bill shouid not exclude short-teu:r leases. This is because sl.,ort-te,,r, leases are
i:-Iiely to be urrrvlitten, and tirer-efore rvould benefit fr-orn the fabric of the srarutor, urrp5ed
teuns

Porver of Court to re-open charges - This is an innorratjve provis.ion tlrat aims ro secLrre
equiq'and iusuce rn the pubhc interest. The provisron could reir-,lt in higJrer inrerest rares as
financjal instjtutions seek to internalize the high lisk that theu- practrces could be reopened
and reversed by c6Lu1". There is also a possibrLq, of increased lidgauon.
Repeal of laws - The Brll should specificalJy repeal the pro*isions of each exisu.ng la,,v rl.ret

prorrides substantive larv on land.

Land R egis tratio n Bill, 2072
Tlre Land Register - Tire Bill, ln order to protect tlre authoriry of the :...egister- irr protectrrrg
sancdq' of utle, should speci$, the contents of the register'- .rriih respect t-o .n.l-, .rtegorl o"f
land in I(enya.

Provision that informatiotr on register does not constitute notice or knowledge to any
person - This provision should be deleted as jt undermines rhe value arrd sole authorjh, of
r-egister in protecting sanctrty of ude to land

Appointment of Chief Land Registrar by the Public Service Commission - The hnk
benveen tlre Regisuar and the NLC is unclear. The Bill should provide for appointnrent br,
tlre Regisual b1' tlre Natronal Lartd Cornrnission, to be subject to its .or,rj, or- since tl.re
regisuar is to exercise extensive statutoqr authoriq,, the appointrxent should be subject ro
parliamentaq, approval

(,,
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(,.') Devoltrtion of functions of the Chief Land Registrar - The funcuorr and sen'rces olr
regrstraUo,t of udes should be devohred to the lorvest level of go\/errlttertt, at tlte vrllage

0, Breadth of proposed overr-iding interests - fire scope of overr:dulg rrtretesr ts exrl'cDtelr
e\tensrve, and provrdes too nran)/ rrariables tlrat could threaterr sartcun' of utle -

a Spousal interests over matrimonial home - slrould rrrsread be rroted rrl rhe regrsrel to
ensllle that tlrere is notice to thild partles u,hen drspos.luor-ts such as clra.,-ges or t,.-.artsfers are
trrade ]f the spousal interest is noted, chargees rtr bu1,s15 ca,t ascertaur thrs througlr dr.re

drligence

b. Compulsory acquisition - sl-rou]d r-rot be nn overrrdrrrg r,rterest because rt rs sub;ect to the
due ptocess of the 12112, and to colxpensatron ar a fau value

(.',) Savings of registers and rules from repealed statutes - The rules arrd regulauons urrder
currertt larvs rvere tnade for a particular era and cor:ld be jnconsisterrt rvrth the ob;ects of land
refoun as en\rlsaged b), tl're col-tstttutlor't, sucl: as art 60. The sarrrng of registers and r:ules fror.:r
tl-re past rvill result rn continuauon of regulatrorrs under old legrslauon rf rterv,regulaoons are
delayed, undeu:rinmg the rvork the consEtuuon arrd neu, .larvs and insutuuorrs.

Serrer-al proposals are adrranced -

a. Draft regulauons to be developed alongsrde the Bills for srmultaneous enacrrnerlr

b Frred and slro,.-t-term pertod rvithin rvh.:ch the regulauons are made, forrrrstarrce,6rnonths

c. Tl-re BrIl to speci$, a fixed period rvithrn rvluclr lralnonrzed land ,.-egrsrer lrrust be pur in
place, rvith an oblgation on tlre Registlar to report to Parliament rvitlun tlrat penod.

(r,ii) Porver of Cnbinet Secretary to rnake regtrlations - The BrIl shor-:ld legLrue that tl.rese

regulailons lnust be vetted and approrred b), ParLantent.

r\4rN. NO.lsl 2011 - ADJOURNMENT

Tliere berng no other btrsrness, the Clrarr ad;ourned the rleet-.:ng ar forqr slr nrjl.l-rtes pasl one o'clock urrul
Tlrr-rrsdar,. Februarl, 23,2012tn the Comrnrttee Room 9 Fust floor,.l\,la:n parlanrenr Btrr)drngs ar 1l Ll0a.m

,' ."'rtirt! . ;-SIGN:. ........(.-

(cHATRPERSON)

DATE: .APRIL 77,2012
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,t/,1 UTES OF THE ONE HUNDRED & TWELVETH SITTING OF THE DEPARTMENTAL COMMITTEE
LANDS AND NATURAL RESOURCES HEI.D ON THURSDAY, FEBRUARY 23, 2OI2 IN

ITTEE ROOM 9, MAIN PARLIAMENT BUILDINGS AT I'I.OO AM

Hon. A/utovo A,4usyimi, MP - Choirperson
Hon. Peris C. Simom, A,/P. - Vice choirperson
Hon. Benedicl Fondo Gundo, A,4P

Hon. Dr. Erostus Mureithi, MBS, HSC, Mp.
Hon. Silos Ruteere Muriuki, MP.
Hon. Omor Azlbwono Zongo, N/P
Hon. Benjomin Jomo Woshioli, MP

ENT WI

Hon. N/ohommed Affey, N/P.
Hon. Peter Njuguno Gilou, MP
Hon. Juslus M. Kizilo, MP.
Hon. Kiemo Kilonzo, A,4P.

proposed ogendo wos odopted by lhe A/embers preseni.

,No. 17 /2012: coNFlRMAT|oN oF MTNUTES oF pREvrous stTTtNGS
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IN E KENYA NATIONAL ASS EMBLY

Nzlr Rono Tiompoti Second Clerk Assislont
- Third Clerk Assislonta l-\ nayo Wosike

o.'16 1 toN

Th Choirmon colled ihe meeting to order of 1 I )7o.m ofter proyers were soid. He
f urt er colled ihe Members present to consider the proposed ogendo ond odopt. The
og ndo included:-

f ) Proyers;
g) Confirmotions of minules;
h) Molters orising;
i) Deliberolions on lhe Lond Bills - lond Regislrolion ond Nolionol Lond
Commission Bill, 2012;
j) Any Other Business;
b) Doie of the nexl sitting.

MI

Co firmotion of the Alinuies of the loorh, l0l,r, lo2"d, 103,d, lo4rh, losrh. lo6rh, lo7rh, lo8rh,
r09 , 1 l0th ond I I 1rh sittings wos posiponed to o loier dote

MI NO. l8l2012: CONSID ERATION O F LAND BIILS:

95



'l

I. LAND BILLS -

ln considerotion of lhe Bills, The Commitiee noied
. the time remoining to lhe set deodline by the Consirtulion is less
thon 2 doys;
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of the deloys in the publicoiions wiih respect to ihe Brlls.
. There is o possibility for the extension of lime by the House
depending on the ovoilobility of the reqursiles number of members to
vote i.e. two thirds;

Iherefore, resolved to invite Low society of Kenyo, Commlssion on the tmplemenlotion
of the Constitution ond Kenyo Low Reform Commission for expert odvice ond fost -
trock the considerotion of the stokeholder's views. The meeting 1o slort bt 2.3Op.m ot
ihe some venue, wilh or wilhoul Porlioment exlending the lime for discussion on the
Bills;

And direcled the secretoriol lo prepore the proposol from stokeholders rn o molrix form
for considerolion in the Afternoon mee'ting.

MlN. NO. 19/2012: ADJOURNMENT

There being no other business, the Choir odjourned the meeling ol forty six minutes
post Twelve o'clock until Thursdoy, Februory 23,2012 in Commiltee room 9, Moin
Porlroment Buildings of 2.30p.m.

AFTERNOON SITTING
PR ESENT:

The Hon. Muiovo Musyimi, MP - Choirperson
The Hon. Peris C. Simom, MP. - Vice choirperson
The Hon. Benedict Fondo Gundo, MP
The Hon. Dr. Erostus Mureithi, MBS, HSC, MP.
The Hon. Silos Ruleere Muriuki, A4P.

The Hon. Omor Mbwono Zongo, MP
The Hon. Benjomin Jomo Woshioli, MP

ABSENT WIT APOTOGY
The Hon. A/ohommed Affey, A/P.
The Hon. Peler Njuguno Gilou, MP
The Hon. Justus M. Kizito, A4P.

The Hon. Kiemo Kilonzo, MP.

IN ATTENDAN TECHNICAI. EXPERTS

COMMISSION ON THE IMPLEMENTATION OF THE CONSTITUTION
1) Dr. Elizabeth Muli:
2) Dr. Ali lbrahim;
3) Ms. Doreen Muthaura;
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LAW SOCIETY OF KENYA
1. Mr. Mbage Nganga:
2. Mr. Apollo Mboya:
3. Ms. Hannah Citonga Mwangi;

KENYA LAW REFORA/ COMMISSION
1. Mr. Kathurima M'notil

E KENYA NATIONAL ASSEMBLYE

A
Rono liompoti

enoyo Wosike
Second Clerk Assislont
- Third Clerk Assistonl

T

N ODUC o

e Choirmon colled the meeiing lo order of 2.4Op.m ofter proyers were soid. He
her colled the Members present to consider lhe proposed ogendo ond odopt. The

o endo included:-

i. Proyers;
ii. Deliberolions on lhe lond Bills - Lond Registrotion ond Notionol Lond
Commission Bill, 2012:
iii. Any Other Business;

T

H

proposed ogendo wos odopted by the Nzlembers presenl

further introduced ond welcomed oll those preseni in the meeting

M N.No. 21/2012: coNFlRMAT|oN oF MINUTES oF pREVrous slTTtNGs

C nfirmotion of the Minutes of the l00rh, l0l'r, lO2nd, lo3,d, lO41h, lOsrh j06rh, lOZrh, lOgjh,
9rh, I I Oth ond 1 1 )fh sittings wos postponed to o loter dote

M N. NO. 22/20'12: CONSIDERATION OF LAND BTLLS;

Commillee wos informed lhol:-
l. The proposols by slokeholders on the three bills were reody for
considerotion os directed by the Commitiee in lhe morning silting. The proposol
ore in o motrix form ond eoch bill hos ils own motrix;
2. Porlioment is yet to vote to extend the timelines for consideroiion of the
Bills ond therefore the Commiltee is to proceed with speed to prepore o reporl;
3. The three ins'tiluiions inviled ore lo form porl of the Committee ond
provide expert onolysis on the bills os wells os on the proposol mode by
stokeholders;
4. The three insiitutions therefore will be the technicol orm of the
Committee.

meeting iherefore resolved to estoblish o sub Commitiee comprising of the Choir,
y two Commiltee members ond lhe technicol teom of ihe ClC, LSK, KLRC, legol
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Counsel ond clerk of the Commitlee. lhe Sub Commiltee to slorl work now ond will
report bock to the moin Commillee on Fridoy, Februory 24,2012 ot o9.ooo.m.

012: CONSID ERATION O F LAND BILI-S -NATIONAT TAND COMM tsstoN 8il.1,

The Subcommitlee considered the Notionol Lond Commission Bill, 20l2 os follows os
proposed in the motrix see ottoched.

MlN. NO. 24/ 2012: ADJOURNMENT

Following Porliomeniory opprovol for the extension of time to consider the lond Bills, for
sixiy doys, the Sub Commillee odjourned ond will reporl to the Commiitee on
wednesdoy, Februory 29, 2012 ot I o.00o.m for furiher direction.

I

MrN. NO. 2312
2012;

There being no other business, the Choir odjou
posi five o'clock until Wednesdoy, Februory 29,
county Holl of 10.00o.m.

rned the meeting ol forty six minutes
l2 in Commission Room, first Floor

-zI-
SIGN:...

(cHATRPERSON)

DATE:.... . ....APRlL 17 , 2012
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NU TES OF THE ONE HUNDRED & THIRTEENTH SITTING OF THE DEPARTMENTAT COMMITTEE
ANDS AND NATURAL RESOURCES HELD ON WEDNESDAY, FEBRUARY 29,2012 IN
MISSION ROOM, FIRST FIOOR, COUNTY HALL, PARTIAMENT BUILDINGS AT lO.OO AM.
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r\4utovo N4usyimi, A/P - Choirperson
Benedict Fondo Gundo, r\4P
Dr. Erostus Mureilhi, MBS, HSC, Mp.
Silos Ruleere Muriuki, MP.
Omor Mbwono Zongo, MP
Benjomin Jomo Woshioli, Mp

T

OGY

Hon. Peris C. Simom, MP. - Vice choirperson
Hon. Mohommed Affey, Mp.
Hon. Peter Njuguno Gitou, MP
Hon. Justus rV. Kizito, MP.
Hon. Kiemo Kilonzo, MP.

Th
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IN KENYA NATI ONAL ASSEMBLY

Azlr Rono Tiompoti Second Clerk Assistont
- Third Clerk AssistoniA noyo Wosike

NO 2 RODUCTI

Choirmon colled the meeling to order oi I I )7o.m ofter proyers were soid. He
fu er colled the Members present to consider the proposed ogendo ond odo pt. The
og ndo included:-

k) Proyers;
l) Confirmotions of minules;
m) Motters orising;
n) Reporl from lhe Sub Commillee;
o) Deliberolions on lhe Lond Bills - l-ond Regislrolion ond Nolionol Lond
Commission Bill, 2012:
c) Dote of the next sitiing.

Th proposed ogendo wos odopted by the Members presenl

MI NO.26/2 0'12: CONFIRMATION OF MINU IES OF PREVIOUS SITTINGS

Co firmolion of the Minutes of lhe lOOrh, lOlsr. 102"d,103,d, l04rh, l05rh, l06rh, l07rh, l0g1h,
i lOrh, I I lrh ond I l2rh sittings wos posiponed to o loler dote
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MtN. NO. 27/2012
BILLS

REPORT F ROM THE SUB COMMITTEE AND DETIBERAIIONS ON THE LAND "

The Commitlee noled thot porlioment hos extended lhe timelines for considerolron of
ihe londs Bills ond therefore resolved:-

Thot the subcommiitee coniinues with the consideroiion of the proposols by
slokeholders ond proposes omendments. The subcommittee to include Low society
of Kenyo, Commission on lhe lmplemenlolion of the Conslilulion ond Kenyo Low
Reform Commission;
Undertoke public heorings on ihe bills frorn Morch l9 - 23,2012 to seek public views
os provided for in the Constitution.

,

a

a

Thol During the Public heorings -
- The Commitlee will cover 20 cenlres;
- Eoch 4 centres to be covered by o subcommittee of iwo to three
members per doy from O9.O0o.m to 3.00 p.m.

MlN. NO. 28/ 2012: ADJOURNMENT

SIGN
(cHATRPERSON)

DATE:.........APR1 1 17, 2O12...

There being no olher business, the Choir odjourned lhe meeling of forly minutes posl
Twelve o'clock until Iuesdoy, Morch 6,2012 ihrCommitiee room g. Moin porliomenl
Buildings ot 2.30p.m. i I \\\,.
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