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1.0 PREFACE

On behalf of the Departmental Committee on Lands and pursuant to provisions of
Standing Order 216(1) and (5) of the National Assembly, it is my pleasant honor to
present to this House the Report of the Committee on the Land dispute in Awendo

township and land adjudication issues in Rangwe.

The fact finding visit was necessitated by the serious concerns raised by the Member of
Parliament for Rangwe Constituency, Hon.George Oner, and M.P. on the land dispute

in Awendo Township and Rangwe.

1.1 COMMITTEE MANDATE

The Committee is established pursuant to the provisions of Standing Order No. 216 (1)
and (5) with the following terms of reference:-

a) Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations, and estimates of the assigned
ministries and departments;

b) Study the Programme and policy objectives of Ministries and Departments and
effectiveness of the implementation;

c) Study and review all legislation referred to it;

d) Study, assess and analyze the relative success of the Ministries and Departments
as measured by the results obtained as compared with their stated objectives;

e) Investigate and inquire into all matters relating to the assigned Ministries and
Departments as they may deem necessary, and as they may be referred to them
by the House;

f) Vet and report on all appointments where the Constitution or any Law requires
the National Assembly to approve, except those under Standing Order
204(Committee on Appointments); and

g) Make reports and recommendations to the House as often as possible, including
recommendations on proposed legislation.

The Committee oversees the operations of the Ministry of Lands, Housing and Urban
Development on the following matters: Land Policy and Physical Planning, Land
Transactions, Survey and Mapping, Land Adjudication, Settlement, Land registration,
Land Valuation, Administration of community and Public Land, and Land Information

and Management System.



1.2 COMMITTEE MEMBERSHIP

The Committee comprises of the following Members:
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Alex Mwiru, M.P. (Chairperson)
Moses Ole Sakuda, M.P (Vice Chairperson)
Onesmas Ngunijiri, M.P.
Mutava Musyimi, M.P.

John Kihagi, M.P.

Francis W. Nderitu, M.P.
Francis Njenga, M.P.

A. Shariff, M.P.

Eusilah Jepkosgei, M.P.
Benard Bett, M.P.

Kipruto Moi, M.P.

Oscar Sudi, M.P.

Hellen Chepkwony, M.P.

Sarah Korere, M.P.

Julius Ndegwa, M.P.

Benson Mbai, M.P.

Kanini Kega, M.P.

Esther Murugi, M.P.

Gideon M. Mung’aro, M.P.
Hezron Awiti Bollo, M.P.
Suleiman Dori Ramadhani, M.P.
George Oner Ogalo, M.P.
Lekidime L. Mathew, M.P.
Shakila Abdallah, M.P.

Paul Otuoma, M.P.

Thomas Mwadeghu, M.P.
Magwanga Joseph Oyugi, M.P.
Aburi Lawrence Mpuru, M.P.
King'ola Patrick Makau, M.P.



1.3 VISIT TO AND MEETINGS IN AWENDO AND RANGWE

181

1.3.2

1.3.3

1.3.4

198

1.8/0

The Committee undertook the visit to Awendo Township and Rangwe on Monday
15" February, 2015 in order to familiarize itself with the situation on the ground
and get views from the local Communities;

The Committee paid a courtesy call to the Migori Assistant County Commissioner
Mr. Gerald Mutuku, who was in the company of Mrs. Elizabeth Alila, County
Executive Committee member for Lands and other County officials;

The Committee also held a public meeting with the claimants of the land in
question and other government officials in Awendo Township;

In Rangwe, the Committee met with the area Member of Parliament, Hon.
George Oner and other stakeholders;

On 5" March, 2015, the Committee held a meeting with the Ministry of Lands,
Housing & Urban Development where Mrs. Mariamu El-Maawy, Permanent
Secretary accompanied by Mr. Peter Kahuho, Ag. Secretary Lands appeared
before the committee and submitted the Ministry’s evidence on Land issues in
Awendo Township and Rangwe,

The following Members undertook the visit:-

. The Hon. Paul Otuoma, M.P- Chairing

. The Hon. Moses Ole Sakuda, M.P (Vice Chairperson)
. The Hon. Onesmus Ngunijiri, M.P.

. The Hon. John Kihagi, M.P.

. The Hon. Francis W. Nderitu, M.P.

. The Hon. Francis Njenga, M.P.

. The Hon. A. Shariff, M.P.

. The Hon. Kipruto Moi, M.P.

9. The Hon. Hellen Chepkwony, M.P.

10.The Hon. Sarah Korere, M.P.

11.The Hon. Julius Ndegwa, M.P.

12.The Hon. Hezron Awiti Bollo, M.P.

13.The Hon. Suleiman Dori Ramadhani, M.P.
14.The Hon. Lekidime Lempurkel Mathew, M.P.
15.The Hon. Thomas Mwadeghu, M.P.

16.The Hon. Magwanga Joseph Oyugi, M.P.
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17.The Hon. Aburi Lawrence Mpuru, M.P.
18.The Hon. King'ola Patrick Makau, M.P.

- 1.4 COMMITTEE’S OBSERVATIONS AND RECOMMENDATIONS
Having held meetings, undertaken the inspection/fact finding visit and considered the

submissions presented, the Committee made the following general observations and
recommendations:-

OBSERVATIONS
1.4.1 The Committee made the following observations in Awendo, that:-
a) The matter is active before the courts and therefore sub-judice;
b) South Nyanza Sugar Scheme never utilized the entire acreage of each of the
suit parcels of land upon compulsory acquisition;
c) The original land owner’s only contention is that the unutilized portions of the
suit lands ought to revert back to them;
d) The disputed parcels of lands has been fully allocated to third parties and
fully developed.
1.4.2 The Committee made the following observations in Rangwe:-
In Kagan South

a) Whereas some areas of Kagan South have been adjudicated others have not,
and the main concern for the residents is commencement of adjudication
programme and issuance of titles deeds to the residents as well as both
private and public Institutions;

b) The population in Kagan South is growing rapidly and yet the area has not

been adjudicated fully and resident still lack title deeds.

In Kochia East

a) Although adjudication was done in a section known as Kamenya, the
residents have not been issued with title deeds;
b) Lack of modern surveying equipment is the main reason for the delay in

commencement of demarcation and survey of the parcels of land.



1.4.3 COMMITTEE RECOMMENDATION

The Committee made the following recommendations in respect of Kagan
' South/Kochia East

The Ministry of Lands, Housing and Urban Development and the National Land
Commission should:-

a) Fast track the adjudication programme for Kochia East and Kagan South so that
the residents get title deeds.

b) Procure modern survey equipment’s to enable officers undertake demarcation
and survey of the parcels of Land in the area.

c) Take up the matter of budgetary constraints with Treasury so as to speed up the

completion of adjudication programme and issuance of title deeds.

1.5 ADOPTION OF THE REPORT

The Members of the Departmental Committee on Lands have pursuant to Standing

order 199 adopted this report on the fact finding visit to Awendo Township and Rangwe
as affirmed by the attached Annex | on Friday 29th May 2015.



1.6 ACKNOWLEDGEMENT
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| take this opportunity to thank all Members of the Committee for their patience,
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2.0BACKGROUND

Land Issues in Awendo

2.0.1 The land which was previously an adjudication section was acquired by the
Government of Kenya by way of compulsory acquisition through Gazette Notice
No. 3734 of 1976; for purposes of “South Nyanza Sugar Scheme in South
Nyanza District”.Schedules for the compensations made are available:

2.0.2 The remaining land was allocated to Awendo Town Council and is already being
developed;

2.0.3 However, persons compensated have been litigating and claim that the allocation
of the Land to Awendo Town Council was irregular and that the land should be

given back to them;

Land issues in Rangwe

2.0.4 The two adjudication sections in Rangwe are still incomplete despite funds being
allocated to the National Land Commission in the financial year 2014/2015 for

the land adjudication;

3.0MEETINGS AND SITE VISIT.

3.1 Meeting with Hon. George Oner Ogalo, M.P.

During its sitting held on 27" January, 2015, The Member of Parliament for Rangwe
Constituency, Hon.George Oner Ogalo, M.P. informed the Committee that:-

Land Issues in Awendo

3.1.1 The land which was previously an adjudication section was acquired by the
Government of Kenya by way of compulsory acquisition through Gazette Notice
No. 3734 of 1976; for purposes of “South Nyanza Sugar Scheme in South
Nyanza District”.

3.1.2  Since not all the land that was compulsorily acquired was utilized for expansion
of South Nyanza Sugar Scheme.The remaining land was allocated to Awendo

Town Council and is already being developed;



3.1.3  Although the original owners were compensated, they still claim that unutilized
portion of the parcels of land be reverted back to them. They have been
litigating and claiming that the allocation of the Land to Awendo Town Council

was irregular.

Land issues in Rangwe

3.1.4 The two adjudication sections in Rangwe are still incomplete despite funds being
allocated to the National Land Commission in the current financial year for the

land adjudication.

3.2 Meeting with Migori Assistant County Commissioner

During a field visit to Awendo Township and Rangwe on Monday 15" February, 2015,

the Committee paid a courtesy call to the Migori Assistant County Commissioner Mr.

Gerald Mutuku, who was in the company of Mrs. Elizabeth Alila, County Executive

Committee member for Lands and other County officials. The Committee was informed

that:-

3.2.1 The Government of Kenya acquired the suit lands by way of compulsory
acquisition through Gazette Notice No. 3734 of 1976; for purposes of “South
Nyanza Sugar Scheme in South Nyanza District”;

3.2.2 Not all the land that was compulsorily acquired was utilized for expansion of
South Nyanza Sugar Scheme. This prompted some of the original land owners to
continue living on some parts of those parcels that were not utilized:

3.2.3 Section 19(4) of the land acquisition Act provides that after taking possession of
land that has compulsorily been acquired, the land vests in the Government

absolutely free from encumbrances.
3.3 Meeting with the Claimants of the Suit Land in Awendo Township

While appearing before the Committee, Mr. Nelson Oduor Onyango, Mr. Samwel
Onyango Omwaka (Awendo Timkinda members), Mr. Bernard Otieno - Sony Sugar, Mr.
Musa Otieno Odongo — Ministry of Education, and Mr. Geoffrey K. Ngeno — Surveyor,

Ministry of Lands informed the Committee as follows, that:-

3.3.1 On 24" September 1976 the Government of Kenya gave notice of intention to

compulsorily  acquire the following land parcels LR No. North
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3.3.2

3.3.3

3.34

3.3.5

3.3.6

3.3.7

3.3.8

Sakwa/Waware/204, North Sakwa/Kamasoga/46, Sakwa/Kamasoga/34, North
Sakwa/Kamasoga/1081,
NorthSakwa/Kamasoga/1093,NorthSakwa/Kamasoga/1111,NorthSakwa/Kamaso
ga/1193,NorthSakwa/Kamasoga/1067,SouthSakwa/waware/207,NorthSakwa/Ka
masoga/45, North Sakwa/Kamasoga/111, South Sakwa/waware/202 and South
Sakwa/waware/168 to establish South Nyanza Sugar Scheme in South Nyanza
District;

Subsequently the Government compulsorily acquired those parcels of land and
published it under Gazette Notice No. 3737 dated 24" December 1976;

Not all the land that was compulsorily acquired was required or could be utilized
for expansion of South Nyanza Sugar Scheme. Some of it remained unutilized:;
Some of the original land owners continued to live on some parts of those
parcels that were not utilized for the expansion of South Nyanza Sugar Scheme;
Town Council of Awendo, Considered itself entitled to use the unutilized parcels
of land for purposes of its expansion. It took steps to take possessions of those
parcels and to evict those in possession thereof. It also embarked on allocating
those parcels of land to third parties;

The original land owners sought the intervention of the Chief Land Registrar
demanding to be issued with titles for the unutilized parcels of land and In a
letter dated 29th February 1996 the Chief Land Registrar directed the District
Land Registrar, Homa Bay to sort out the matter in consultation with the District
Surveyor Migori, but it was not done;

In 2005 the original land owners commenced suit by way of originating summons
against the Town Council of Awendo in the High Court at Kisii. The High Court
held that the Town Council of Awendo could not claim the unutilized portions
land, that it is unacceptable that the original land owners were forced to sell their
properties to the Government so as to establish South Nyanza Sugar Scheme
and later for the Town Council of Awendo to force the land owners out of the
unutilized portions and to allocate to other people. And there were no basis for
the Town Council of Awendo to have assumed any rights over the unutilized
portions of the suit land;

The Town Council of Awendo was aggrieved by the Judgment of the High Court
and appealed the case. On 18" October, 2013, the Court upheld the judgment of

11



the High Court and dismissed the Town Coucil of Awendo appeal. It is against

that background that the Town Council of Awendo intends to appeal to the
Supreme Court.

3.4 Submission by Migori County Government

The County Attorney, County Government of Migori, vide a letter dated February 16,
2015, made written submissions to the Committee in regard to the dispute relating to
parcels LR No. North Sakwa/Waware/204, North Sakwa/Kamasoga/46,
Sakwa/Kamasoga/34, North Sakwa/Kamasoga/1081, North Sakwa/Kamasoga/1093,
North Sakwa/Kamasoga/1111, North Sakwa/Kamasoga/1193, North
Sakwa/Kamasoga/1067, South Sakwa/waware/207, North Sakwa/Kamasoga/45,
North Sakwa/kamasoga/111, South Sakwa/waware/202 and South

Sakwa/waware/168- Awendo Sub — County, Migori County. The Committee was
informed as follows that:-

3.4.1 The Claimants had testified before the Committee in support of their claim to
the suit lands during the Field visit by the Committee. The County
Government of Migori had also given oral submissions during the field visit in
support of the County Government recognizable interest on the suit
properties, which was on the following grounds, that :-

a) The defunct Awendo Town Council now forming part of Migori County
had no priority rights over the suit parcel of land:

b) The attempted eviction of the claimants from the suit lands by Migori
County Government was illegal and unlawful;

¢) The Government of Kenya never utilized the entire acreage of each of
the suit parcels of land upon compulsory acquisition:

d) The defunct Awendo Sub-County of Migori County through its officials
or agents was intending to fraudulently and unlawfully sub-divide the
utilized portions of the suit land with a view to allocate or dispose them;

e) The claimants were bound to suffer huge losses and damage by such

action of Migori County Government:

12



3.4.2

3.4.3

3.4.4

3.4.5

f) The claimants had lived on the parcels of land for over thirty years and
had their homes and families on the lands where they earn their
livelihoods from;

g) The claimants had permanent buildings and farms on the lands;

h) The Applicants’ ancestors, parents and their other kin were buried on
the said parcels of land;

The concept of compulsory acquisition of private land is an exception to the

Constitutional protection of private property under section 40 & 75 of the

current Constitution and retired Constitution respectively, which provide that

“NO” property of any description shall be compulsorily acquired except where

the following are applied:-

a) The taking of possession of acquisition is necessary in the interest of
defense, public safety, public order, public morality, public health , town
and Country planning of the development of utilization of property so as to
promote the public benefit; and

b) The necessity thereof in such as to afford reasonable justification for the
causing of hardship that may resort to nay person having an interest or
right over the property; and

c) Provision is made by a law applicable to that taking of possession of
acquisition for the prompt payment of full compensation.

The Land Acquisition Act Cap 295 sets out the law under which the
Government may compulsorily acquire land for the public benefit under
Section 3 of the Act, whenever the Minister concerned is satisfied that a given
parcel of land ought to be compulsorily acquired for a relevant public benefit,
he causes a notice therefore to be published in the Kenya Gazette. The

Commissioner upon Gazette notice is thereafter under obligation to pay full

compensation to all persons whose land is so acquired;

Commissioner of Lands published Gazette Notices No’'s 3737 and 2996 on

the 24™ December 1976 and 8" October 1976 respectively;

The claimants’ only contention is that the unutilized portions of the suit lands
ought to revert back to them. The County Government of Migori submits that
the claimants were fully compensated so their interest on the suit lands were

extinguished;

13



3.4.6

3.4.7

3.4.8

3.4.9

The County Government of Migori further submits that Section 19(4) of the
land acquisition Act provides that after taking possession of land that has
compulsorily been acquired, the land vests in the Government absolutely free
from encumbrances. It is not in dispute that the suit lands were compulsorily
acquired by the Government by both the Gazette Notices hence the
claimants have no legal rights to reclaim the same lands back, on the ground
that they were utilized by the purpose for which they were not acquired, while
also admitting having been fully compensated;

It's not therefore equitable for the claimants to claim back the land unless they
are willing to pay back proportionate amount of the compensation sum that
had been paid to them;

The original owners of the suit lands have no equitable rights over the suit
land for they had been compensated fully. The County Government of Migori
has a right to possess the suit lands in the circumstances hence the County
Government dealings are legal;

The County Government of Migori in response submitted that the
Government of Kenya acquired the suit lands by way of compulsory
acquisition through Gazette Notice No. 3734 of 1976, which the claimants
disputes but avers that their lands were compulsorily acquired vide Gazette
Notice No. 2996 of 24/9/96. Consequently the claim for the recovery of the

suit lands by the claimants is just mere afterthought and hence lacks merit.

3.4.10 The County Government of Migori prayed that the Committee intervenes to

determine the following issues: Whether:-

a) The Government of Kenya compulsorily acquired the above parcels of
land;

b) The said acquisition by the Government of Kenya was for the sole
purpose of establishing the nuclear estate for South Nyanza Sugar
Company Limited;

c) The Government upon acquisition utilized the whole or part of the said
parcel of land;

d) SONY utilized part of the said parcels of land leaving the balance which
was unfit for the purpose of which the land was compulsorily acquired by

the Government Kenya;

14



e)

g)

The unutilized portion of the above parcels of land reverts back to the
original owners and/ or the claimants, or whether the original owners
have right over and above all others except the Government of Kenya;
Migori County Government acquired legal proprietary rights from the
Government of Kenya in respect of the unutilized portions in the above
parcels through Gazettment;

Migori County Government has any right or authority to evict, demolish
or interfere with the Claimants properties (if any) and quiet possession of
the suit lands;

Migori County Government has any interest or right over the suit
property capable of being transferred to third party;

The claimants are the legal beneficial owner of the unutilized portions of
the suit parcels of land and entitled to have the said interest registered
as such at the relevant land registry;

Migori County Government still owns or has proprietary rights over the
suit property after allocating same to third parties;

Migori County Government is liable to compensate the allottee or
occupiers of the suit properties in event it is found that the allocation was
irregular or illegal;

Migori County Government is liable to compensate the claimants for the
second time even after having been previously compensated for the
same in the year 1976 and if so should the compensation be at the

current market value or the 1976 market value;

m) The Liability and assets of the defunct Awendo Town Council has legally

been transferred to the County Government of Migori by the Transition
Authority as by is required, in view of the fact that the Transition
Authority is in the process of auditing the assets and liabilities of all the
defunct local authorities;

The Transition Authority view or participation is necessary in these
proceedings;

The claimants’ still occupies the parcels of lands as alleged to warrant

eviction;

15



p) Disputed parcels of lands are still in vacant possession as alleged or has
been fully allocated to third parties and fully developed:

q) The third parties who were allocated the suit lands should compensate
the claimants (if any);

r) The claimants have the requisite legal standing to claim the suit
properties or are just mere strangers;

s) The claimants claim for recovery is statutory time barred considering that
claim for recovery is being made over 30 years late;

t) Who between the National Government and Migori County Government

is liable to compensate the claimants (if any?);

3.4.11 The County Government of Migori further prayed, that:-

a) The Committee finds Migori County Government as the Bonafied
proprietor of land parcels LR No. North Sakwa/Waware/204, North
Sakwa/Kamasoga/46, Sakwa/Kamasoga/34, North
Sakwa/Kamasoga/1081, North Sakwa/Kamasoga/1093, North
Sakwa/Kamasoga/1111, North Sakwa/Kamasoga/1193, North
Sakwa/Kamasoga/1067, South Sakwa/waware/207, North
Sakwa/Kamasoga/45, North Sakwa/kamasoga/111, South
Sakwa/waware/202 and South Sakwa/waware/168- Awendo Sub -
County, Migori County.

b) The claimants were fully compensated in accordance with the law hence
have no further recognizable interest over the land.

c) The Committee makes a finding in favour of the claimants then a
declaration be made to the effect that the liability vests and be satisfied by
the National Government.

3.5 Meeting with Kagan South & Kochia East Residents

The Committee visited Rangwe and met the following: Hon. George Oner — Member of
Parliament, Rangwe Constituency, Sospeter O. Oyugi — O.0.P, Elekia Onyach — Senior
Chief, 0.0.P, Abel O. Ouku — Farmer, Daniel L.O. Bando — Farmer, Samuel Onyango —
Farmer, Michael Ngicho Nyapala — Farmer, Roseline J. Okoth — Farmer, Doreen Oloo
Wao — Farmer, Michael Obulo Wao — Farmer, Patrick Onyango Owino — Farmer,

Richard Okoth Ogutu — Farmer. They informed the Committee as follows:

16



Kagan South

3.6.3 Some areas of Kagan South have been adjudicated while others have not been
surveyed and adjudicated including the Rangwe Town Center and Public and
Private institutions;

3.6.4 The population in Kochia South is growing rapidly and thus the need for the

Government to speed up the adjudication programme and residents issued with
title deeds;

Kochia East

3.6.3 Although adjudication was done in a section called Kamenya, the residents have
not been issued with title deeds;

3.6.4 The residents were informed that the aerial map of the area is not available and
surveyors have not been sent to the ground because of budgetary constraints;

3.6.5 Cases of land grabbing have been rampant in the area, and the residents fear

that they will soon lose their land since they don’t have documents to prove
ownership.

3.6 Meeting with the Principal Secretary, Ministry of Lands, Housing, and Urban
Development

While appearing before the Committee on 5" March 2015, Mrs. Mariamu El-Maawy,
Principal Secretary, Ministry of Lands, Housing & Urban Development, accompanied

by Mr Peter Kahuho, Ag. Lands Secretary informed the Committee as follows: that:-

Awendo Township Land

3.6.1 The land was compulsorily acquired as a result of a letter from the Principal
Secretary Ministry of Agriculture to set aside land for Sony Sugar Project, vide
Ref. SUG/14/A/55 OF 27" July 1976. This request was subsequently

accepted and approved by the Commissioner of Lands. Gazette Notices for
the same were done vide Notice No.

i. 2996 of 24™ September 1976.
ii. 3346 of 5" November 1976.
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ii. 3737 of 24" December 1976.
iv. 3738 of 24" December 1976.
3.6.2 The beneficiaries were paid a total of Ké.h. 13, 942, 895 as compensation.
3.6.3 Awendo Township was within the compulsorily acquired land. In order to
protect Government interest, a caveat/caution was lodged through the
District Land Registrar and Notices of taking possessions were then
forwarded to the Chief Land Registrar, Homabay. This therefore means that
no land was transferred to Awendo Township from the compulsorily acquired

land.
Kagan South

3.6.4 Kagan South Adjudication Section will be declared in June, 2015 upon receipt
of clearance from the Homa Bay County Government and Senior plans
Records office, Nairobi. Plans are underway for procurement of Satellite

images to enable the officers undertakes demarcation and survey of parcels.
Kochia East

3.6.5 The adjudication section in question is Kamenya, which was declared on 3-9-
1981 and the Adjudication Register published complete on 3-4-1999. The
section comprises of approximately 6,000 parcels and is currently under final
checking and resolution of field queries before submission to Sub-County
Surveyor. The section will be completed by July, 2015;

3.6.6 Budgetary constraints had hampered completion of the exercise but the

Ministry had taken up the matter with the treasury to address the issue.
3.7 Meeting with The Chief Executive Officer, National Land Commission

During its sitting held on 5" March 2015, Mr. Tom Aziz Chavangi, Chief Executive
Officer, National Land Commission accompanied by Mrs. Edith S.L. Olando, Deputy
Director Land Administration appeared before the Committee. The Committee was

informed as follows, that:

Kagan South

18
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3.7.2

Kagan South was part of Manyuanda Adjudication Section but due to clan
rivalry, boundary of the adjudication section was amended to exclude Kagan
South and subsequently Manyuanda was registered in September, 2002;

The Land Adjudication Officer for Homa Bay was set to place the proposal for
adjudication of Kagan South to the County Assembly of Homa Bay in March
2015 for approval. While the Commission would obtain satellite imageries for the
same and declaration of the section would be done during the month of April
2015.

Kochia East

3.7.3

3.7.4

8.7.5

8.7.6

Kochia East was part of Kamenya Adjudication Section that was declared on
28th February. 1992. The adjudication register was published complete for
inspection on 17th February 1994 with a total of 5964 land parcels. However two
map sheets (40 & 16) containing 216 plots were destroyed as a result of being
rained on and as such the complete adjudication register could not be forwarded
for a Certificate of finality;
One of the map sheets (16) had been replaced while the other would be done
using ground survey. The Homa Bay team was scheduled to start their work in
April, 2015 after completing the RRI program and it was expected that by 30th
June 2015, the maps would be forwarded to Director of Surveys for publication
and by 30th August, it would be signed;
The following constraints existed:-
i. Lack of transport for field officers;
ii. Inadequate finances to enable Officers carry out the adjudication exercise;
iii. Problems of accommodation in some distant field stations.
The National Land Commission had come up with new strategies of carrying out
adjudication program. These were;
Conversion of adjudication sections into adjudication projects with clear
timelines and resource allocations, every adjudication project is programmed
to take 16 months from the time of declaration to the time finality is signed by
the Director.
Declaration of smaller adjudication sections that could be managed within the

16 months’ timeline.
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ii. Partnering with County Governments in supporting the programme especially

interms of  transport and other resources.

iv. Use of modern survey technology in carrying out survey of adjudication
sections.

v. Using Rapid Result Initiative (RRI) to achieve specific milestones such as land

cases or field queries to push those sections that have stalled for years to
completion.

4.0 COMMITTEE OBSERVATIONS

From the public hearings with the claimants of the suit land in Awendo Township and
Rangwe residents, the Committee observed that:-
i. Land Issues in Awendo:-
a) The matter is active before the courts and therefore sub-judice;
b) South Nyanza Sugar Scheme never utilized the entire acreage of each of the suit
parcels of land upon compulsory acquisition;
c) The original land owner’s only contention is that the unutilized portions of the suit
lands ought to revert back to them;

d) The disputed parcels of lands has been fully allocated to third parties and fully
developed.

ii. Land issues in Rangwe:-

The Committee made the following observations in Rangwe:-
In Kagan South

a) Whereas some areas of Kagan South have been adjudicated others have not, and
the main concern for the residents is commencement of adjudication programme
and issuance of titles deeds to the residents as well as both private and public

Institutions;

b) The population in Kagan South is growing rapidly and yet the area has not been
adjudicated fully and resident still lack title deeds.
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In Kochia East
a) Although adjudication was done in a section known as Kamenya, the residents have
not been issued with title deeds;

b) Lack of modern surveying equipment is the main reason for the delay in

commencement of demarcation and survey of the parcels of land.

5.0 COMMITTEE RECOMMENDATIONS

The Committee made the following recommendations in respect of Kagan
South/Kochia East

The Ministry of Lands, Housing and Urban Development and the National Land

Commission should:-
a) Fast track the adjudication programme for Kochia East and Kagan South so that the
residents get title deeds.

b) Procure modern survey equipment’s to enable officers undertake demarcation and
survey of the parcels of Land in the area.

c) Take up the matter of budgetary constraints with Treasury so as to speed up the

completion of adjudication programme and issuance of title deeds.
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KENYA NATIONAL ASSEMBLY

1. Mr. James Ginono - Clerk Assistant I
2. Ms. Ruth Mwihaki - Clerk Assistant III
3. Mr. Emmanuel Muyodi - Clerk Assistant I1I
4. Ms. Christine Odhiambo - Legal Counsel II
5. Mr. Noah Arap Too - Research and Policy Analyst |
6. Ms. Rahab Chepkilim - Audio Recorder
MINUTE NO. DCK/I.N/2015/ 534 PRELIMINARIES

The Chairman called the meeting to order at 2.30 p.m. with a word ofprayer.

MINUTE NO. DCK/LLN/2015/535 — -CONSIDERATION-AND ADOPTION OF THE

NIDAONT NN TIYN Y ‘TY‘\ [N
Lt et PRV B BV

AWENDO TOVWNSHIP AN 0
ADJUDICATION ISSUES IN R AN/

The Committee Considered and adopted the report after being proposed by the Hon. Dr. Paul
Otuoma. M.P and Seconded by the Tlon John Kibai M P as oliows.

The Committee makes the following Observations:

1. Land Issues in Awendo, that:-
a. The matter is Sub-judice
b. South Nyanza Sugar Scheme never utilized the entire acreage of each of the suit parcels of
land upon compulsory acquisition;
c. The original land owner’s only contention is that the unutilized portions of the suit lands
ought to be reverted back to them,;
d. Disputed parcels of lands have been fully allocated to third parties and fully developed.
2. Land issues in Rangwe :-
i) Kagan South
a. Whereas some areas of Kagan South have been adjudicated others have not, and the main
concern for the residents is commencement of adjudication programme and issuance of titles
deeds to the residents and both private and public Institutions;
b. The population in Kagan South is growing rapidly and yet the area has not been adjudicated
fully and resident still lack title deeds.
ii) Kochia East
a. Although adjudication was done in section known as Kamenya, the residents of have not
been issued with title deeds;
b. Lack of modern surveying equipment is the main reason for the delay in commencement of
demarcation and survey of the parcels of land.



The Committee makes the following Recommendations:
In Kagan South/Kochia East

1. Ministry of Lands, Housing and Urban Development and National Land Commission should
Speed up the adjudication programme for Kochia East and Kagan South so that the residents

get title deeds.

2. Ministry of Lands, Housing and Urban Development should procure modern survey
equipment’s to enable officers undertake demarcation and survey of the parcels of Land.

3. Ministry of Lands, Housing and Urban Development should take up the matter of budgetary
constraints with the T feasury so as to speed up the completion of adjudication programme and
issuance of title deeds.

MINUTE NO. DCK/LN/2015/536 ADJOURNMENT

And the time being five minutes past 4 O’clock, the Chair adjourned the meeting.
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MINUTE NO. DCK/LN/2015/357 PRELIMINARIES
The Chairman called the meeting to order at 11.15 a.m.

MINUTE NO. DCK/L.N/2015/ 358 BRIEF __FROM_ HON. MEMBER OF
PARLIAMENT AWENDO CONSTITUENCY
The Hon. Jared Kopiyo, M.P, informed the Committee as follows, that:-
i.  The land which was previously an adjudication section was acquired by the Government
of Kenya by way of compulsory acquisition through Gazette Notice No. 3734 of 1976;
for purposes of “South Nyanza Sugar Scheme in South Nyanza District”

ii.  Since not all the land that was compulsorily acquired was utilized for expansion of South
Nyanza Sugar Scheme.The remaining land was allocated to Awendo Town Council and

is already being developed;

ji.  Although the original owner were compensated, they still claim that unutilized portion of
the parcels of land be reverted back to them. They have been litigating and claiming that
the allocation of the Land to Awendo Town Council was irregular.

MINUTE NO. DCK/L.N/2015/ 359 SUBMISSIONS FROM THE ASSISTANT
COUNTY COMMISSIONERY

The Committee paid a courtesy call to the Migori Assistant County Commissioner Mr. Gerald
Mutuku, who was in the company of Mrs Elizabeth Alila - C.E.C Lands, Iscar Oluoch - C.E.C
Agriculture, Deniss Oiro - Director Lands, George Odhiambo okede - County Lands
Management Board member, Tonny Kidiga - County Lands Management Board member, Jacob
Ombati — Governor’s office, Hon. Paul Mauston - M.C.A, Hon. Nicholas Roba — M.C.A, Hon.
Owiro J.0 — M.C.A , Hon. Osawah Jared — M.C.A, Mr. John Okoth Okello — Administrator
S.C.A — Awendo, Gabriel Otiende — L.S.M,Sony Sugar and Linus Aluoch Odera. The County
Commissioner informed the Committee that:-

i, The Government of Kenya acquired the suit lands by way of compulsory acquisition
through Gazette Notice No. 3734 of 1976; for purposes of “South Nyanza Sugar Scheme
in South Nyanza District”

ii.  Not all the land that was compulsorily acquired was utilized for expansion of South
Nyanza Sugar Scheme. This prompted some of the original land owners to continue living
on some parts of those parcels that were not utilized,

iii.  In 2005 the original land owners commenced took the Town Council of Awendo to High
Court. The High Court held that there were no basis for the Town Council of Awendo to
have assumed any rights over the unutilized portions of the suit land;

iv.  The Town Council of Awendo appealed the case. But the Court upheld the judgment of
the High Court and dismissed the Town Coucil of Awendo appeal. It’s against that
background that the Town Council of Awendo appealed the case in the Supreme Court.



-

MINUTE NO. DCK/L.N/2015/360 SUBMISSIONS  FROM THE MIGORI

COUNTY EXECUTIVE MEMBER FOR
LANDS

While appearing before the Committee Mrs Elizabeth Alila - C.E.C Lands Informed the

Committee as understated:
i. On24™ September 1976 the Government of Kenya gave notice of intention to compulsorily

acquire the following land parcels LR No. North Sakwa/Waware/204, North
Sakwa/Kamasoga/46, Sakwa/Kamasoga/34, North Sakwa/Kamasoga/1081, North
Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111, North Sakwa/Kamasoga/1193,
North Sakwa/Kamasoga/1067, South Sakwa/waware/207, North Sakwa/Kamasoga/45,
North Sakwa/kamasoga/111, South Sakwa/waware/202 and South Sakwa/waware/168 to
establish South Nyanza Sugar Scheme in South Nyanza District;

il. Subsequently the Government compulsorily acquired those parcels of land and Gazette

Notice No. 3737 dated 24™ December 1976 to that effect published; However not all land
could be utilized for expansion of South Nyanza Sugar Scheme;

1ii. This prompted some of the original land owners to continue living on some parts of

those parcels that were not utilized;

" iv.The claimants were fully compensated in accordance with the law hence have no further

recognizable interest over the land, however they still claim that unutilized portion of the
parcels of land be reverted back to them. They have been litigating and claiming that the
allocation of the Land to Awendo Town Council was irregular.

The Committee resolution:-
The Committe_e resolved to hold a public hearing so as to get more information from both the

‘Claimants and the Migori County Government.

SIGNED

DATE

MINUTE NO. DCK/LN/2015/361 ADJOURNMENT
There being no any other business, and the time being 12:45 pm; The Chairperson adjourned the
Meeting.
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MINUTE NO. DCK/L.N/2015/362 PRELIMINARIES
The Chairman called the meeting to order at 2.15 p.m.

MINUTE NO. DCK/LLN/2015/ 363 SUBMISSIONS FROM THE LITIGANTS

The Following appeared before the Committee Mr. Nelson Oduor Onyango — Awendo Timkinda

Member, Mr. Samwel Onyango Omwaka Awendo — Timkinda Member, Mr. Bernard Otieno -

Sony Sugar, Mr. Musa Otieno Odongo — Ministry of Education, and Mr. Geoffrey K. Ngeno —

Surveyor, Muustry of Lands. They informed the Committee as follows, that:-

. On 24" September 1976 the Government of Kenya gave notice of intention to compulsonly
acquire the following land parcels LR No. North Sakwa/Waware/204, North
Sakwa/Kamasoga/d46,  Sakwa/Kamasoga/34, North  Sakwa/Kamasoga/1081,  North
Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111, North Sakwa/Kamasoga/1193, North
Sakwa/Kamasoga/1067, South Sakwa/waware/207, North Sakwa/Kamasoga/45, North
Sakwa/kamasoga/lll South Sakwa/waware/202 and South Sakwa/waware/168 to establish
South Nyanza Sugar Scheme in South Nyanza District;

No. 3737 dated 24" December 1976 to that effect published;

. Not all the land that was compulsorily acquired was required or could be utilized for
expansion of South Nyanza Sugar Scheme. Some of it remained unutilized;

Some of the original land owners continued to live on some parts of those parcels that were
not utilized for the expansion of South Nyanza Sugar Scheme;

. Town Council of Awendo, Considered itself entitled to use the unutilized parcels of land for
purposes of its expansion. It took steps to take possessions of those parcels and to evict thosé
in possession thereof. It also embarked on allocating those parcels of land to third pai‘tieé; '

6. The original land owners sought the intervention of Chief Land Registrar demanding to be

issued with titles for the unutilized parcels of land; o

In a letter dated 29th February 1996 the Chief Land Registrar directed the District Land

Registrar, Homa Bay to sort out the matter in consultation with the District Surveyor Migori,

but it was not done;

. In 2005 the original land owners commenced suit by way of originating summons against the
Town Council of Awendo in the High Court at Kisii. The High Court held that it wasnot open
to the Town Council of Awendo to claim the unutilized portions land; that it is unacceptable
that the original land owners were forced to sell their properties to the Government so as to
establish South Nyanza Sugar Scheme and later for the Town Council of Awendo to force the
land owners out of the unutilized portions and to allocate to other people. And there were no
basis for the Town Council of Awendo to have assumed any rights over the unutilized
portions of the suit land;

9. The Town Council of Awendo was aggrieved by the Judgment of the High Court and

appealed the case. On 18" October 2013. The Court upheld the judgment of the High Court

Subsequently the Government compulsorily acquired those parcels of land and Gazette N(}ticef L



and dismissed the Town Coucil of Awendo appeal. It’s against that background that the Town
Council of Awendo intends to appeal to the Supreme Court.

"MINUTE NO. DCK/LLN/2015/364 SUBMISSIONS FROM THE  MIGORI
LI o COUNTY EXECUTIVE MEMBER FOR
LANDS

The County Government of Migori Officials Mrs Elizabeth Alila - C.E.C Lands, Iscar Oluoch -
C.E.C Agriculture, Deniss Oiro - Director Lands, George Odhiambo okede - County Lands
Management Board member, Tonny Kidiga - County Lands Management Board member, Jacob
Ombati — Governor’s office, Hon. Paul Mauston - M.C.A, Hon. Nicholas Roba — M.C.A , Hon.
Owiro J O — M.C.A , Hon. Osawah Jared — M.C.A, Mr. John Okoth Okello — Administrator
. IS:C. A = Awendo Gabrlel Otiende — L.S.M,Sony Sugar and Linus Aluoch Odera. The County
'Government of Migori Officials led by the Executive Committee Members of Iands testified in
support of the County Government recognizable interest on the suit properties on the following

grounds:-

i.  That the defunct Awendo Town Council now forming part of Migori County had no

priority rights over the suit parcel of land;
1.~ That the attempted eviction of the claimants from the suit lands by Mi gori County

= ~ Government is illegal and unlawful; :
iii.  That the Government of Kenya never utilized the entire acreage of each of the suit

parcels of land upon compulsory acquisition;
iv.  That the defunct Awendo Sub-County of Migori County throu gh its officials or agents is
1ntend1ng to fraudulently and unlawfully sub-divide the utlhzed portions of the suit land

with a view to allocate or dispose them;
—SThat the ¢laimantsare bound to suffer huge losses and damage by such action of Migori
i il + County Government; ‘

- vi.  That the claimants are bound to suffer huge losses and damage by such action of Migori

County Government;
vii.  That the claimants have lived on the parcels of land for over thlrty years and have their

homes and families on the lands where they earn their livelihoods from;
viii.  That the claimants have permanent buildings and farms on the lands;
ix. - That Applicants’ ancestors, parents and their other kin are buried on the said parcels of
land;

~ The County Government of Migori in response submitted that the Government of Kenya acquired
the suit lands by way of cornpulsory acquisition through Gazette Notice No. 3734 of 1976, which
the claimants disputes but avers that their lands were compulsonlv acquired vide Gazette Notice
No. 2996 of 24/9/96. The County Government maintains that the claim for the recovery of the suit
lands by the claimants is just mere afterthought and hence lacks merit. The County Government
_of Migori asked the Committee to determine the following issues:-




Whether;

1.
1.

iii.
v.

V1.

vii.

viil.

X,

X1.

xil.

xiil.

Xiv.
XV.
XVi.
Xvil.
XViil.
XiX.

. XX

The Government of Kenya compulsorily acquired the above parcels of land;

The said acquisition by the Government of Kenya was for the sole purpose of
establishing the nuclear estate for South Nyanza Sugar Company Limited;

The Government upon acquisition utilized the whole or part of the said-parcel of land;
SONY utilized part of the said parcels of land leaving the balance which was unfit for the
purpose of which the land was compulsorily acquired by the Government Kenya;

The unutilized portion of the above parcels of land reverts back to the original owners
and/ or the claimants, or whether the original owners have right over and above all others
except the Government of Kenya;

Migori County Government acquired legal proprietary rights from the Government of
Kenya in respect of the unutilized portions in the above parcels through Gazettment;
Migori County Government has any right or authority to evict, demolish or interfere ‘with
the Claimants properties (if any) and quiet possession of the suit lands;

Migori County Government has any interest or right over the suit property capable of
being transferred to third party;

The claimants are the legal beneficial owner of the unutilized portions of the suit parcels
of land and entitled to have the said interest registered as such at the relevant land
registry;

Migori County Government still owns or has proprietary rights over the suit property
after allocating same to third partles

Migori County Government is liable to compensate the allottee or occupiers of the suit
properties in event it is found that the allocation was irregular or illegal;

Migori County Government is liable to compensate the claimants for the second time
even after having been previously compensated for the same in the year 1976 and if so
should the compensation be at the current market value or the 1976 market value;

The Liability and assets of the defunct Awendo Town Council has legally been
transferred to the County Government of Migori by the Transition Authority as by is
required, in view of the fact that the Transition Authority is in the process of auditing the
assets and liabilities of all the defunct local authorities;

The Transition Authority view or participation is necessary in these proceedings;

The claimants’ still occupies the parcels of lands as alleged to warrant eviction,

Disputed parcels of lands are still in vacant possession as alleged or has been fully

allocated to third parties and fully developed;
The third parties who were allocated the suit lands should compensate the claimants (if

any);
The claimants have the requisite legal standing to claim the suit properties or are just

mere strangers;
The claimants claim for recovery is statutory time barred considering that claim for

recovery is being made over 30 years late;
Who between the National Government and Migori County Government is liable to

compensate the claimants (if any?).




COMPULSORY ACQUISITION

SR 1 The concept of compulsory acquisition of private land is an exception to the Constitutional

- protection of private property under section 40 & 75 of the current Constitution and retired
Constitution respectively, which provide that “NO” property of any description shall be
compulsorily acquired except where the following are applied:-

a) The taking of possession of acquisition is necessary in the interest of defense, public
safety, public order, public morality, public health , town and Country planning of the
~development of utilization of property so as to promote the public benefit; and
b) The necessity thereof in such as to afford reasonable justification for the causing of
hardship that may resort to nay person having an interest or right over the property; and
¢) Provision is made by a law applicable to that taking of possession of acquisition for the =
prompt payment of full compensation.

| ( 2. The Land Acquisition Act Cap 295 sets out ‘the law under which the Government may

Ps

compulsorily acquire land for the public benefit under Section 3 of the Act, whenever the

. Minister concerned is satisfied that a given parcel of land ought to be compulsorily acquired

for a relevant public benefit, he causes a notice therefore to be published in the Kenya Gazette.

The Commissioner upon Gazette notice is thereafter under obligation to pay full compensation
to all persons whose land is so acquired.

.Commissione’f" of Lands published Gazette Notices No’s 3737 and 2996 on the 24™ December

.l L 1976 and 8" October 1976 res_;':gectively.

4. The claimants® only contention is that the unutilized portions of the suit lands ought to revert

back to them. The County Government of Migori submits that the claimants were fully
compensated so their interest on the suit lands were extinguished. A

|/ 5. The County Government of Migori further submits that Section 19(4) of the land acquisition

“Act provides that after taking possession of land that has compulsorily been acquired, the land

. vests'in the Government absolutely free from encumbrances. It is not in dispute that the suit

lands were compulsorily acquired by the Government by both the Gazette Notices hence the
claimants have no legal rights to reclaim the same lands back, on the ground that they were

utilized by the purpose for which they were not acquired, while also admitting having been
fully compensated.

6 It’s not therefore equitable for the claimants to claim back the land unless they are willing to

pay back proportionate amount of the compensation sum that had been paid to them.




7. The original owners of the suit lands have no equitable rights over the suit land for they had
been compensated fully. The County Government of Migori has a right to possess the suit
lands in the circumstances hence the County Government dealings are legal.

The County Government of Migori informed the Committee that it further seeks, that:

a) That the Committee finds Migori County Government as the Bonafied proprietor of land
parcels LR  No. North  Sakwa/Waware/204, North  Sakwa/Kamasoga/46, -
Sakwa/Kamasoga/34, North Sakwa/Kamasoga/1081, North Sakwa/Kamasoga/1093, North
Sakwa/Kamasoga/1111, North_Sakwa/Kamasoga/1193, North Sakwa/Kamasoga/1067, South
Sakwa/waware/207, North Sakwa/Kamasoga/45, North Sakwa/kamasoga/l111, South
Sakwa/waware/202 and South Sakwa/waware/168- Awendo Sub — County, Migori County;

'b) The claimants were fully compensated in accordance with the law hence have no further
recognizable interest over the land;

¢) The Committee makes a finding in favour of the claimants then a declaration be made to the
effect that the liability vests and be satisfied by the National Government.

The Committee thereafter made the following observations:

a. South Nyanza Sugar Scheme never utilized the entire acreage of each of the suit
parcels of land upon compulsory acquisition;

b. The original land owner’s only contention is that the unutilized portions of the suit
lands ought to be reverted back to them;

C. Disputed parcels of lands have been fully allocated to third parties and fully
developed.

'The Committee thereafter made the following recommendation, that:-

The Ministry of Lands, Housing

rban Dewv€lopment and National Land Commission, be
called to shed more light on thig'mattgr. '

MINUTE NO. DCK/LIN/2015/365 ADJOURNMENT
There being no any other business, and the time being 3:15 pm; The Chairperson adjourned the

Meeting.

SIGNED

DATE




- 14. The Hon. Patrick Makau, M.P.

MINUTES OF THE 123®”  SITTING OF THE DEPARTMENTAL COMMITTEE )
- ON LANDS HELD ON MONDAY 15" FEBRUARY 2015, AT RANGWE AT 4.00 PM

’ -PRESENT:
The Hon. Alex Mwiru, M.P (Chairperson)
The Hon. Moses Ole Sakuda, M.P ( Vice Chairperson)
The Hon. Dr. Paul Otuoma, M.P.
The Hon. Onesmus Ngunjiri, M.P.
The Hon. Hellen Chepkwony, M.P.
“'The Hon. John Kihagi, M.P.
The Hon. Shakila Abdallah, M.P.
The Hon. Mathew L. Lempurkel, M.P.
The Hon. Francis W. Nderitu, M.P.
10. The Hon. Athman Shariff, M.P.
11. The Hon. Joseph Oyugi Magwanga, M.P.
12. The Hon. George Oner, M.P.
. 13. The Hon. Bernard Bett, M.P.
" .14. The Hon. Sarah Korere, M.P.

RN AL

APOLOGIES

The Hon. Mutava Musyimi, M.P.
The Hon. Thomas Mwadeghu, M.P.
The Hon. Eusilah Ngeny, M.P.
The Hon. Esther Murugi, M.P.

The Hon. Benson Mbai, M.P.

The Hon. Francis Njenga Kigo,
The Hon. Hezron Awiti Bollo, M.P.
The Hon. Suleiman Dori, M.P

The Hon. Gideon Mung’aro, M.P.
10. The Hon. Mpuru Aburi, M.P.

11. The Hon. Kipruto Moi, M.P.

12. The Hon. Julius Ndegwa, M.P.

13. The Hon. Kanini Kega, M.P.

00 NI LA W

ABSENT

1. The Hon. Oscar Sudi, M.P.
- INATTENDANCE
~ KENYA NATIONAL ASSEMBLY
1. Mr.James Ginono - Clerk Assistant I
" 2. Ms. Ruth Mwihaki Clerk Assistant III

3. Mr. Noah Arap Too Research and Policy Analyst I
4. Mr. Muyodi Meldaki Clerk Assistant I11
5. Ms. Rahab Audio officer



MINUTE NO. DCK/LN/2015/366 PRELIMINARIES

The Chairman called the meeting to order at 4.15 p.m.

MINUTE NO. DCK/L.N/2015/ 367 SUBMISSIONS FROM THE RANGWE

RESIDENTS

The Committee visited Rangwe and met ihe following: Hon. George Oner — Member of
Parliament, Rangwe Constituency, Sospeter O. Oyugi — O.0.P, Elekia Onyach — Senior Chief,

0.0.P,

Abel O. Ouku — Farmer, Daniel L.O. Bando — Farmer, Samuel Onyango — Farmer,

Michael Ngicho Nyapala — Farmer, Roseline J. Okoth — Farmer, Doreen Oloo Wao — Farmer.
Michael Obulo Wao — Farmer, Patrick Onyango Owino — Farmer, Richard Okoth Ogutu —
Farmer. They informed the Committee as follows:-

Kagan South

1.

ii.

iil.

Some areas of Kagan South have been adjudicated while others have not been surveyed

and adjudicated,;
The population in Kochia South is growing rapidly and the people are requesting the
Government to speed up the adjudication programme and residents issued with title

deeds;
The Rangwe Town Center, Public and Private institutions are occupying land that has not

been adjudicated.

Kochia East

i.

i1

iil.

Although adjudication was done in a section called Kamenya, the residents have not been

issued with title deeds;
The residents were informed that the aerial map of the area is not available and surveyors -

have not been sent to the ground because of budgetary constraints;
Cases of land grabbing has been rampant in the area, and the residents fear that they will

soon lose their land since they don’t have documents to prove ownership.

The Committee made the following observations:

Kagan South

a.

Whereas some areas of Kagan South have been adjudicated others have not, and the
main concern for the residents is commencement of adjudication programme and
issuance of titles deeds to the residents and both private and public Institutions;

b. The population in Kagan South is growing rapidly and yet the area has not been

adjudicated fully and resident still lack title deeds.



N
{ \

Kochia East
a. Although adjudication was done in section known as Kamenya, the residents of have not

been issued with title deeds;_

The Committee resolved to

Take up the matter of budgetary constraints with the Treasury so as to speed up the completion
of adjudication programme and issunce of title deeds.

MINUTE NO. DCK/LLN/2015/369 ADJOURNMENT

‘There being no any other business, and the time being 5:45 pm; the meeting was adjourned.

SIGNED

DATE
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MINISTRY OF LAND, HOUSING & URBAN DEVELOPMENT

Telegrams "MINILANDS, Nairobi ARDHI HOUSE
Telephone: Nairobi 2718050 1" NGONG AVENUE

OFF NGONG ROAD
P.0. BOX 30450

NAIROBI

When replying piease quote

Ref: MOLHUD/ADM/56

Justin Bundi, CBS
Clerk of the National Assembly
Parliament Chambers
NAIROBI.

DEPARTMENTAL COMMITTEE ON LANDS - SUBMISSION OF
INFORMATION ON VARIOUS ISSUES PENDING BEFORE THE
COMMITTEE

Please refer to your letter ref. KNA/DCL/CORR/2015(113) dated 20"
February 2015 over the above mentioned subject.

Enclosed find the statements as requested.

i

/

[ 1
A%A./O bima
FOR: PRINCIPAL SECRETARY




Details of Land (LR. No.s) and its Current Status

Kedong land was initially on LR No. 11192 (Naivasha) and measured
approximately 19211 acres.

Upon conversion from RTA Cap 281 (repealed) to RLA Cap. 300
(repealed) the  above quoted LR  No. changed to
LONGONOT/KIJABE/Block 2/Utheri Wa Lari. After subdivision, the
original title deed for LR. No.11192 was surrendered in exchange of 7956
resultant titles for each parcel. The said resultant titles were transferred to
shareholders and green cards opened in year 2000.

10. Awendo Land Matters

a. Information regarding the compulsory acquisition of land for the
Nucleus Estate of south Nyanza Sugar Company Limited (Sony Sugar)

b. Detailed list of beneficiaries and amounts paid for the compensations
made for the compulsory acquisition.

c. Transfer and subsequent ownership of part of the compulsorily
acquired land by Awendo Town Council.

d. Any information as may be relevant to the committee in regard to the
above matter.

Answers

a. The land was compulsorily acquired as a result of a letter from the
Principal Secretary Ministry of Agriculture to set aside land for Sony
Sugar Project vide ref.SUG/14/A/55 of 27™ July 1976. This
request was subsequently accepted and approved by the
Commissioner of Lands.

N
'

7



Gazette Notices for the same were done vide Notice No.

I. 2996 of 24" September 1976
ii. 3346 of 5" November 1976

ili. 3737 of 24" December 1976
iv. 3738 of 24" December 1976

b. A detailed list of beneficiaries who were paid a total of Ksh. 13,
942,895 is attached.

C. Awendo township was within the compulsorily acquired land. In
order to protect Government interest, a caveat/caution was lodged
through the District Land Registrar and Notices of taking possessions
were then forwarded to the Chief Land Registrar, Homabay. This
therefore means that no land was transferred to Awendo township
from the compulsorily acquired land.

11. Rangwe Adjudication Section

a) When will the Adjudication in Kagan South be carried out?

Kagan South Adjudication Section will be declared in June, 2015 upon
receipt of clearance from the Homa Bay County government and Senior
Plans Records Office, Nairobi. Plans are underway for procurement of
satellite images to enable the officer undertake demarcation and survey of
parcels.

b) When will the adjudication in Kochia East be completed?

The adjudication section in question is Kamenya, which was declared on 3-
9-1981 and the Adjudication Register published complete on 3-4-1999. The
section comprises of approximately 6,000 parcels and is currently under

15



final checking and resolution of field queries before submission to Sub-
County Surveyor. The section will be completed by July, 2015.

c) What constraints exists?
e Budgetory constraints have hampered completion of this exercise.
But the Ministry is taking up the matter with the Treasury to address

this.

d) What can the Committee do to assist in ensuring that the
adjudication sections in the Country are completed or done
urgently? |
The Committee can assist in ensuring allocation of adequate funds to:

e Run the adjudication programme

e Purchase modern survey equipments
e Purchase Motor vehicles

o Staff capacity building on use of modern survey equipments.

Hon. Ch:;i\g Kaluki Ngilu, EGH
- Cabinet Secretary

3" March 2015

16
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MINISTRY OF AGRICULTURE
: KILIMO HOUSE
When replying please quote

Ref. No.sug/.gu/,q/g)g | = . CATHEDRAL ROAD
and date _g NN Sogpp. Compaiv A P.0: B;); ?12?32; [

)
r (i 971 [\!
Loasity  ACEUIOTID LAEh duly, 76

.................................

. Telegrams: “Minac", Nairobi
Telephone: Nairobi:85855

Commissioner of Lands,
Department of Lands,
P. 0. Box J00e8
NAIROBI.

Attention: Mr. L. W. Muchiri

LAND ACQUISITION - SOUTH NYAZA SUGAR PROJECT

You will recall Muchiri/Awich verbal and telephone discussions of
last week regarding the needs to convey to your office the time table
of acquisition of land in respect of the above scheme.

. As agreed between.us, I am formally writing to reguest you to
embark on all the relevant exercises required before you can start
on the actual acquisition of land in the above area. Tt would be

attached maps. I do not think I am able to give you details of the
Sublocations affected but I trust that you will he able to locate
the Sublocations ag detailed in the copy of the map prepared during
the feasibility study.

As soon as your office is able to determine the areas affected
it would be appreciated if you could embark on the exercise related

you on this subject matter.

Your urgent action on this matter would be sincerely appreciated.

for:

& 4;@,@{3%\1(,,

20
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G.P.19A

File No. VAL. 357/3.

COVOO.

SOUTH NYANZA SUGAR PROJECT.

Please refer to folio 2 which was erroneously addressed
for my attention. I spoke to Mre. Awich the other @ay on
compensation of Nzoia and in the course of discussion South
Nyanza Sugar Project came in.

Could I, please, have your permission to start
arranging for the acquisition of land.

l&§§%1u<iaim;
( LeW. Muchiri).
SoVe0. (Agric).

29th July, 1976.

VAL.357/1

§.V.0. Ag.

SOUTH NYANZA SUGAR PROJECT

You may now go ahead and arrange for the acquisition of the land
for the above mentioned project. You will have to satisfy yourself that
the area has already been adjudicated and registered otherwise wesshall
be expected to set apart some of the land that has not been registered.
You should in my view also agree with the Ministry of Agriculture what
land should be acquired to avoid the embarrassing situation we faced with

the Nzoia Sugar Project.

: C.L.
5.8.76.

File 71018 W
b[s
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MINISTRY OF LANDS AND SETTLEMENT

~

Telegrams: “LANDS”
Telephone: 27471-ext.

DEPARTMENT OF LANDS
P.O. Box 30089, NAIROBI

Ref. No.
and date
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NATIONAL LAND COMMISSION

DEPARTMENTAL COMMITTEE ON LANDS

SUBMISSION OF INFORMATION ON VARIOUS ISSUES PENDING
BEFORE THE PARLIAMENTARY COMMITTEE ON LANDS

REPORT PREPARED BY:
CHIEF EXECUTIVE OFFICER
NATIONAL LAND COMMISSION

5THMARCH 2015
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Due to lack of panning and survey of the scheme the perimeter
boundary has not been fixed occasioning encroachment to the
neighboring Vyambani adjudication section.

Way forward

The Kilifi County Survey Office to assist in fixing the perimeter boundaries
of the two settlement schemes with the neighboring adjudication
sections.

Response to Q Il Rangwe Adjudication Section
(a)When will the adjudication in Kagan South be carried out
Kagan South was part of Manyuanda Adjudication Section but
due to clan rivalry, boundary of the adjudication section was
amended to exclude Kagan South and subsequently

Manyuanda was registered in September, 2002.

Way forward for Kagan South

The Land Adjudication Officer for Homa Bay will place the
proposal for adjudication of Kagan South to the County Assembly
of Homa Bay in March, 2015 for approval. In the meantime
during the same month the Commission will obtain satellite
imageries for the same and declaration of the section will be
done during the month of April 2015.

(b)When will the adjudication in Kochia East be completed

Kochia East is part of Kamenya Adjudication Section that was
declared on 28t February, 1992. The adjudication register was
published complete for inspection on 17.02.1994 with a total of
5964 land parcels. However two map sheets (40 & 16) containing
216 plots were destroyed as a result of being rained on and as
such the complete adjudication register could not be forwarded
for a Certificate of finality.

Way forward for Kochia East

One of the map sheets (16) has been replaced while the other
will be done using ground survey. The Homa Bay team will start
their work in April, 2015 after completing the RRI program and it is
expected that by 30t June 2015, the maps will be forwarded to
Director of Surveys for publication and by 30 August, finality will
be signed.

a
J



(c)What Constraints Exist

(i) Lack of tfransport for field officers

(ii) Inadequate finances to enable Officers carry out the
adjudication exercise.

(i)  Problems of accommodation in some distant field stations.

(d)What can the Committee do fo assist in ensuring that the
adjudication sections in the country are either completed or
done urgently?

The National Land Commission has come up with new strategies
of carrying out adjudication program.

(i) Convert adjudication sections into adjudication projects
with clear fimelines and resource allocations. Every
adjudication project is programmed fo take 16 months
from the fime of declaration to the time findlity is signed by
the Director

(ii) Because of the project set up, declare smaller adjudication
sections that can be managed within the 16 months fime
line.

(iii) Partner with County Governments in supporting the
programme especially in terms of tfransport and other
resources.

(iv)  Use of modern survey technology in carrying out survey of
adjudication sections.

(V) Using Rapid Result Initiative (RRI) fo achieve specific
milestones such as land cases or field queries to push those
suctions that have stalled for years to completion.

What the Parliamentary committee can do to assist

(i) Increase financial allocation to National Land Commission to
carry out land adjudication across the country.

(i) Recognize land adjudication as a function of the Commission
and Support the commission in the implementation of land
adjudication function so as to avoid conflicts with the Ministry.

(i) Speed the enactment of the Community Land Bill into Law so as
those counties where adjudication has not been done such as
Mandera, Wajir, Turkana and lsiolo can be adjudicated using
the Community Land Law.
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Telegram: “MIGORI COUNTY” Migori MIGORI COUNTY
Tel: 0726319450/0736860086/07770304976 P O Box 195 - 40400
e-info@migori.go.ke SUNA — MIGORI
Our Ref: MCG/LA/PCL/2015  Reply to MIGORI office Date 16" Feb 2015.

Your Ref: TBA

CHAIRMAN
PARLIAMENTARY COMMITTEE ON LAND

PARLIAMENT BUILDING
PARLIAMENT ROAD
NAIROBI.

Dear Sir,

RE: SUBMISSION ON DISPUTE RELATING TO LAND PARCELS L.R
NO. NORTH SAKWA/WAWARE/204, NORTH SAKWA/
-KAMASOGA/46, SAKWA/KAMASOGA/34, NORTH
SAKWA/KAMASOGA/1081, NORTH SAKWA/KAMASOGA/1093,
NORTH SAKWA/KAMASOGA/1111, NORTH
SAKWA/KAMASOGA/1193, NORTH SAKWA/KAMASOGA/1067,
SOUTH SAKWA/WAWARE/207, NORTH
SAKWA/KAMASOGA/45, NORTH SAKWA/KAMASOGA/111,
SOUTH SAKWA/WAWARE/202 AND SOUTH
SAKWA/WAWARE/168 -AWENDO SUB COUNTY , MIGORI
COUNTY

Honorable members following your visit to Migori County on the 15" day of February
2015 to investigate the ownership dispute in respect to land parcels L.R No’s North
Sakwa/Waware/204, North Sakwa/ Kamasoga/46, Sakwa/Kamasoga/34, North






D

Sakwa/Kamasoga/1081, North Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111,
North Sakwa/Kamasoga/1193, North Sakwa/Kamasoga/1067, South
Sakwa/Waware/207, North Sakwa/Kamasoga/45, North Sakwa/Kamasoga/111, South
Sakwa/Waware/202 and South Sakwa/Waware/168 forming part of Awendo Sub
County Migori County within the Republic of Kenya I wish to make the following
submission to this committee;-

Honorable members on the material day, Nelson Oduor Onyango Mijungu Misweta,
Hezron Otieno, Roselina Nyakure and among others testified before this committee in
support of their claim to the above mentioned suit lands, The county Government of
Migori Officials led by the Executive Committee Member of Lands also testified in
support of the County government recognizable interest on the suit properties on the
following grounds;-

i.  That the defunct Awendo town council now forming part of Migori County had no
priority rights over the suit parcel of land.

ii. That the attempted eviction of the claimants from the suit lands by Migori County
government is illegal and unlawful.

iii.  That the government of Kenya never utilized the entire acreage of each of the suit
parcels of land upon compulsory acquisition.

iv. That the defunct Awendo sub-county of Migori County through its officials or

‘agents is intending to fraudulently and unlawfully sub divide the utilized portions of
the suit lands with a view to allocate or dispose them.

v.  That the claimants are bound to suffer huge losses and damage by such action of
Migori county Government.

vi.  That the claimants have lived on the parcels of land for over thirty years and have
their homes and families on the lands where they earn their livelihoods from.

vil.  That the claimants have permanent buildings and farms on the lands.

viii.  That Applicants’ ancestors, parents and their other kin are buried on the said parcels
of land.






The County Governments in response hereby submits that the Government of Kenya
acquired the suit lands by way of compulsory acquisition through Gazette Notice No.
3734 of 1976, which the claimants disputes but avers that their lands were compulsorily
acquired vide Gazette Notice No. 2996 of 24/9/96. Consequently the claim for the
recovery of the suit lands by the claimants is just mere afterthought and hence lacks merit.

This committee hence is asked to determine the following issues ;-

1

Whether the Government of Kenya compulsorily acquired the above parcels of land.

. Whether the said acquisition by the Government of Kenya was for the sole purpose

of establishing the nuclear estate for South Nyanza Sugar Company Limited
(hereinafter referred to as SONY).

. Whether the Government upon acquisition utilized the whole or part of the said

parcels of land.

. Whether SONY utilized part of the said parcels of land leaving the balance which

was unfit for the purpose of which the land was compulsorily acquired by the
Government of Kenya.

Whether the unutilized portion of the above parcels of land reverts back to the
original owners and/or the claimants. Or whether the original owners have right over
and above all others except the Government of Kenya.

WhétherM1gor1 Cou}ltyGovemment acquired legal proprietary rights over and

above the Claimants in respect of the unutilized portions of the above listed parcels
of land.

Whether Migori County Government acquired any proprietary rights from the
Government of Kenya in respect of the unutilized portions in the above parcels
through Gazettment.

. Whether Migori County Government has any right or authority to evict, demolish or

interfere with the Claimants properties (if any) and quiet possession of the suit lands.

Whether Migori County Government has any interest or right over the suit property
capable of being transferred to third party.






10. Whether the claimants are the legal beneficial owner of the unutilized portions of the

suit parcels of land and entitled to have the said interest registered as such at the
relevant land registry.

11.Whether Migori County Government still owns or has proprietary rights over the
suit property after allocating same to third parties.

12.Whether Migori County Government is liable to compensate the allottee or

occupiers of the suit properties in event it is found that the allocation was irregular
or illegal.

13.Whether the Migori County Government is liable to compensate the claimants for

the second time even after having been previously compensated for the same in the

year 1976 and if so should the compensation be at the current market value or the
1976 market value.

14.Who between the National Government and Migori County Government is liable to
compensate the claimants (if any).

15.Whether the liability and assets of the defunct Awendo town council has legally
been transferred to the County Government of Migori by the Transition Authority

as by is required, in view of the fact that the Transition Authority is in the process of
auditing the assets and liabilities of all the defunct local authorities.

~ 16.Whether the Transition Authority view or participation is necessary in these
proceedings.

17.Whether the claimants’ still occupies the parcels of lands as alleged to warrant
eviction.

18.Whether disputed parcels of lands are still in vacant possession as alleged or has
been fully allocated to third parties and fully developed.

19.Whether the third parties who were allocated the suit lands should compensate the
}\ claimants ( if any)
|

20.Whether the claimants have the requisite legal standing to claim the suit properties
\ or are just mere strangers.






) by the purpose for which they were not acquired, while also admitting having been fully

compensated. The claimants cannot eat their cake and have it.

It’s not therefore equitable for the claimants to claim back the land unless they are also

saying that they are willing to pay back proportionate amount of the compensation sum
that had been paid to them.

Having said that the original owners of the suit lands have no equitable rights over the suit
land for simple reason that they all been compensated fully, I believe the County

Government of Migori has a right to possess the suit lands in the circumstances hence the
County Government dealings are legal.

RELIEFS

In conclusion Honorable committee Members, we thus seek as follows;

a) That this Committee does find that Migori County Government is the Bonafied
proprietor of land parcels L.R. No’s North Sakwa/Waware/204, North Sakwa/

Kamasoga/46, Sakwa/Kamasoga/34, North Sakwa/Kamasoga/1081, North
Sakwa/Kamasoga/1093, North Sakwa/Kamasoga/1111, North
Sakwa/Kamasoga/1193, North Sakwa/Kamasoga/1067, South

Sakwa/Waware/207, North Sakwa/Kamasoga/45, North Sakwa/Kamasoga/111,

South Sakwa/Waware/202 and South Sakwa/Waware/168 forming part of
Awendo Sub County Migori County.

b) A declaration that the claimants were fully compensated in accordance with the law
hence have no further recognizable interest over the land.

c) AND in the alternative and without prejudice to prayers (a) and (b) above AND in
event this committee makes a finding in favour of the claimants then a declaration
be made to the effect that the liability vests and be satisfied by the National

Government.
We so pray.
'/tr‘\ /“\ / £
Dated at Migori this ............ D‘b ......... day of ... bl b ”j’\ ............. 2015






COUNTY ATTORNEY-MIGORI COUNTY

TO BE SERVED UPON

PARLIAMENTARY COMMITTEE ON LAND
PARLIAMENT BUILDING
NAIROBI.







