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Chapter 1: II'ITRODUCTICN A-\D BACKGR'OUND

l.L lntroduction

1.1.1 Regulatory-fVlal<ing Authority and the Legal N/andate

Section 59 of the Seciioital properties Act gives the Cabinet Secretary, Ministry of Lands and

Physical Planning the power to make regulations in respect of forms to be used for the purposes

of giving fult implementarion of rhe Act These Regulations include the form of certificates of title

and lease to units, the manner of registering sectional plans, prescribing the fees to be paid for any

procedur.e or function required or permitted to be done under the Act, the practice and procedure

of handling disputes internally, all matters that by the Act are required or are permitted to be

prescribed or are necessary or convenient to be prescribed for carrying out or giving effect to the

Act.

In exercise of the above powers, the Ministry has drafted the Sectional Properties Regulations,

ZO2l.The Regulations oonstihrte a statutory instrument which seeks to give full effect to the

Sectional Properties t d,2A20.

The Ministry has now prepared this RLA and rurdertalcen public consultations and iri partial

fulfilment of the requirements of the Statutory Instrurnents Act.

l.L.2 Requireii:ents of the Stalutory Instr';ments A.ct

The Statutory lnstruments Act, No. 23 of 2013 is the legal framework governing the conduct of

RLA in Kenya. Sections 6 and,l require that if a proposed statutory instrument is likely to impose

significa:rt costs on thr: community or a part of the community, the regulation-making authority

shall, prior to makilg the statutory instrument, prepare a regulatory impact statement about the

instrument. The Act rilther sets out certain key elements that must be contained in the RIA namely:

(a) a statement of the objectives of the proposed legislation and the reasons;

@) a statement explaining the effect of the proposed legislation;

(c) a staternent of other practicable means of achieving those objectives, including other

regulatory as well as non-regulatory options;

(d) an assessment of the costs and benefits of the proposed statutory rule and of any other

practicabie meaus of achieving the sarne objectives; and

(e) the reasons why the other means ale not appropriate.

section 5 of the Act requires that a regulation-making authority to conduct public consultations

drawing on the knowledge of persons having expertise in fields relerrant to the proposed statutory

instrument aud ensuring that persons likely to be affected by the proposed statutory instrument are

given an adequate opportunity to comment on its proposed content.

1..1.3 What is a Regulatory lmpact Statement?

RLA is a systernatic policy tool used to examine and measure the likely benefits, costs and effects

of new or existing regulation. A RLA is an analyical report to assist decision makers. As an aid

to decision rnaking RLA includes an evaluation of possible altemative regulatory and non'

regulatory approaches with the overall aim of ensuring that the final selected regulatory approach

Page | 6
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provides the greatest net public benefit. Typically, the strructure of a RLA should contain thefollowing elements:

(a) title of the proposal;

(b) the objective and intended effect of the regulatory policy;
(c) an evaluation of the policy problem;

(d) consideration of alternative options;

(e) assessment of all their impacts distribution;

(D resulrs of public consultation;

(g) compliance strategies, and

(h) processes for monitoring and evaluationl.

RIA is usually conducted befole a new govenuxent regulation is introduced to provide a detailedand systematic appraisal of the potential impact of a new reguration in order to assess whether theregulation is likely to achieve the desired objectives. RIA prLotes evidence-based policy-making
as new regulations tlpically lead to numerous impacts that are often difficult to forcsee.

From a societal viewpoint, RLA should confirm whether or not a proposed regulatio, is welfare-enhancing, in that, the benefits will surpass costs. RIA therefore has objectives of improvingunderstanding of the real-world impact of regulatory action, including both the benefits and thecosts of action, integrating multiple poiicy objectives, improving transparency and consultation;
and enhancing governmental accountability.

1 Regulatory Policy Division Directorate for Public Governance and Territorial Development: Building ap
lnstitutional Framework for Regulatory lmpact Analysis (RlA); Guidance for policy Makers. oEcD, z00B

Page I 7
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chapter 2: OBJECTS OF TEIE SECTIONAL PROPER-TIES REGULATIONS,202l

2.l General Objective

The objective of the sectional properties Regulations ,2021 are to give fult effect to the Sectional

Properties Act,2020.

2.2 Specific Objectives

Specifically, the Regtttations seek to:

l. Simplify the process of registration of sectional properties and create an enabling

environment for investors aud property owners'

Z. Guarantee rights of property owners by conferring exclusive rights to unit owners'

3. Responci to the emerging market needs including the growing demand for affordable

housing, mixed use and master-planned communities as well as efficient mortgage

transactions.

4. Enhauce revenue collection since each unit wilt be assessed separately for purposes of

paynent of ground rent and rates and create direct accountability of unit owners to the

relevant authorities.

5. provide for the closure of the mother title or head lease to prevent further dealings with a

view to protect the rights of unit owners-

6. provide for a mechanism of defining each owner's interest in the property or unit by way

of georeferencing, i.e. assigning each urit a unique identification

7. provide for a mechanism of apportioning the common property to each unit owner

according to their respective unit factor in the property'

8. Establish the Corporation as a special management vehicle of the property on behalf of

the unit owners.
g. Align the registration of sectional properties to the provisions of Article 68 (a) & (b) of

the Constitution.

Page | 8
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Chaprer 3: BACKGRCTIAID AND CONTEXT
3.1 Land reforms in I(enya
Article 68 (a) and (b) of the constitution requires Parliament to revise, consolidate and rationalizeexisting sectoral land laws in conformiry with the principles of land policy. Land refonns in Kenyahave been taking place over the last couple of years. These reforms have seen the enacftnent ofvarious laws including the Land Act, 2olz,the Land Registration Act,2llzand, the communityLand Act' 2016' The enactment of these laws also culminated t *lr*"i"il;""r"1other lawsas shown elsewhere in this report.

The Sectional Properties Act, 1987 was repealed by the new sectional properties Act,2020 owingto the difficulty faced in its implementation. The following were the challenges:

(a) The repealed Act only applied to properties registered under the RLA (repealed) whichthen meant that a property registered under a oifferent registration regime had to beconverted to RLA reading to rengthy and complex registration processes;
(b) The repealed Act did not provide for ow,ership oi common property in proportionate

shares;

(c) The payment of rent and rates by unit owners was corporately paid through the holder ofthe mother title flrus leadi'g to delays in dearings in the units;
(d) There was lack of clarity on the regishation of the corporation; and
(e) The corporate status of trre corporation was ,ot clearry defined.

As a result of the aforesaid challenges, developers and practitioners blpassed this by opting toregister units through long-tenn leases or sub-leases whicrr in tum fresented the following
challenges:

(a) The registration status of the mother title or head lease that remained intact and under the
developer after sale of the units thus giving room to abuse and further dealings without the
knowledge of the unit owners;

(b) There was l1o requirement for the units to be georefercnced fhus failing to u,iquely identi$r
units;

(c) The ownership and status of the common area (stair ways, corridors, srvimming pools, and
boreholes) was not clearly defined;

(d) Lack of a standardized form of the lease thus leading to registration of many forms of leases
which are ofl'en complex to interpret and apply uniformly in .espect of terms and
conditions; and

(e) There was lack of or minirnal coutrol of the management companies by unit owners thus
not having the deseryed corpora.te full sa), in matters of their property.

Page | 9
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The new Sectional properties Act,7020 addressed these challenges, lepealed the 1987 Act and

required the Cabilet Secretary to develop Regulations to give it futl effect. It is on this background

that the Sectional Propefties Regulations ,2021have been developed.

3.2 Domestic context

According to l(enya Vision 203A, Kenya has an aruual housing demand of 250,000 units per

arlnum with an estimated supply of 50,000 units, culminating in a housing deficit of 2 million

units, or g0% deficit. Nearly 610/o of urban households live in slums and yet urbanization is

growing at arute of 4.4To, which is equivalent to 0.5 million new urban enffants every year.

The enactment of the Sectional Properties Act, 2020 is part of the many government initiatives

aimed at providing accessible and aclequate housing as required under Article 43 of the

Constitution.

3.3 Lnternationalcontext
Internationally, the concept of condominium (popularly lcnown as condo) has been employed to

solve land shortage in ul'ban ereas. This concept is appiied in building complexes containing

several units of individually owned apaflments with shared facilities.

In the United States and Canada, a condominium is a collection of aparhnent urits, town-houses,

garden homes or single homes that share colnmon property. [n British Columbia condominiums

are referred to as stratas. B), ovyning a unit in a condominium, a percon has access to the common

facilities. The shared use of these fbcilities is legally guaranteed as part of the property. Such

facilities may incltide halhvays, a heating system, elevators, gatdens, and recreational facilities.

In South Afiica, the South Afiica Sectional 'fitles Act provides for the division of buildings into

sections and common property and for the acquisition of separate ownership in sections coupled

with joint ownership in common property and the establishment of bodies corporate to control

common property.

Regionatly, Ethiopia, Uganda zurd ltwanda employ this concept-

Paee [ 10
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Chapter4: EVALUATIOhI OF THE PROBLEIV{
on the 8ft March' 2018, an Inter-Ministerial committee to review the sectional properties Act,1987 (sPA 1987) was constihrted by the cabinet secretary, Ministry of Lands and physical
Planning.

The committee was inter alia tasked with review of the spA to arign it with the consfitution andthe new land laws as well as propose amendment, g"u.rJ to address the challenges faced in theimplementation of the Act. l-he cornmittee identified pertinent challenges with the spA l9g7which required its overhaul.

4.1 Identified challenges

4.7.1 Charge and Discharge
Purchasers of sectional unit under a mortgage anangenlent were being partially dischargedbecause they were considered as part-of-the whole and not recognized as stand-alone title holders.
4.7.2 Corporation vis-i-vis lVlanagement Company
owing to the unclear legal provisions, there is a mix-up on the concept of a corporation as appliedin the sPA and a management company currently being applied in the regiskation of long-term
leases.

Although both entities serve the sarne purpose, of management, control and adnrinistrafion of flrecommon property or common areas, there are substantial difference between the two e,tities. Thecorporation provided for under section I 7( I ) of the sPA, comes into existence upon the registrationof a sectional plan under the name '.The Owners, Sectional plan No. .......,, and it comprises ofthe owners of all the units of a building or parcel to rvhich the sectional plan relates. The spAunder section l7(5) provides that the Companies Act shall not apply to this corporation.

on the other hand, the management company, for purpose of long term leases, is registered under
the companies Act as a private company and is under the control of the derreloper and is governed
by Memorandum and Articles of Association. The management company creates a reversionary
interest in favor of flre head lessor tha.t the owner of a unit is required to reue,*r his i,ter.est over the
unit on expiry of the iong terin pei-iod of tiie ieases. uiider tire sPA, ihe unit owners have absolute
ownership of their unit- The Management Corn;rany is rrot prorrided for by SpA.

4.L.3 Slow uptake of the Act
The in:plementation of the SPA has been slow because developers have been exploiting the
provisions ofthe Registration of Documents Act to circumvent confen-ing of ownership under long
term leases to unit buyers. This enables the developers to continue holding outright orvnership
rights over the units which they have sold so as to continue leasing, renting and selling of common
areas.

4'L'4 Building plans/sl<etch plans irregularly used as the basis of registering sectional properties
The definition of a sectional plan in tlte 1987 Act dirl not require them to be georeferenced or be
prepared by a qualified surveyor and approved by Survey departuirent. This omission allowed

Page | 11
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registration of sectionai properties based on si(etch plans ancl building plans registered under

Registration of Documents Act. 'fhe new Act rectifies this by adopting the definition of a sectional

plan that requires it to be georeferencecl, prepared Lly a Suryeyor and approved by the Survey

departmeiit.

4.L.5 Compromised proprietary interest on sectional property

The 1gg7 Act clid not guarantee an absolute cerlificate of lease or certificate of title to the owners

of the sectiona! units. Long-tena ieases/sub-leases did not confer fuil ownersirip rights to unit

owners because the mother tith remains intact even after the sale of all units. It was therefore

possible for purchasers of sectional units to hold their titles against a charged mother title or head

lease without their lnowledge. Sometimes purchasers of units discover too late that the

reversionary interest of the hend lease remained with the developer thus compromising their

pr-oprietaly interest oii the sectional property.

4.1.6 Non-closrtre of head lease on opening registei's in respect to units

The SpA did not provide for the clos'ure ofhead lease or mother title on registration of the sectional

plap. This liacr leri to a si{uation. where the developer rei:ained the heaci iease title to endanger the

security of titie held by uuit ow.ners.

4.1,.7 Reversionary interest

Reve-rsionary interest continued to be helrl by the developer even after selling off all the units. This

state of affairs made sectional property very unattractive to would-be purchasers.

4..1.8 Title dic iroi. include proportionate share of cornnton area

The certificate of lease or certificate of title held by the unit owner did not include a proportionate

share of the common area of the sectiorral property. This lacuira encouraged developers to interfere

with the comm.on area aS they rvished to the discomfort of purchasers.

4|t.9 Deaiings on registration to be cione urrder LRA

Upon registration of a sectiona.l plan there was no unequivocal requirement that all dealings and

dispositions regarding the unil- shall be conducted under the LRA as the sole land registration

regime in Kenya.

4.t.LO Ground rent and rates

Ground rent and rates in respect of each unit title were not assessed separately.

4.1,.L1, Review of Lo rr g-Terrn Lea ses/Su b-Leases

There was no mechanism for regularizing long-term leases/sub-leases irregularly registered.

Page | 12
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chapter s: LEGAL AND PoLICy FItAIi4E\i/oRK FoR. TriE FRCposED sECTTI*NAL
PROPERTIES REGI.ILATIONS
An evaluation of the legal and policy frameworks related to the sectional properties industry isintended to answer the question whether there is.a legal basis for developing the proposedRegulations' It is also intended to bring out the context ana tegat environment within which theproposed Sectional Properlies Regulations are being developed. Regulatory processes should bestructured so that all regulatory decisions rigorously respect the principles ori*t. of law, that is,responsibility should be explicit for ensuring that all regulations are authorised by higher-levelregulations and are consistent with the supreme law and treafy obligations. In addition, they shouldcomplement other iegal requirements and ensure statutory harmony of the entire statute book.
5.1 The National Land Folicy 2009
Kenya passed its first National Land Policy in 2009. The policy aims at addressing land issuesarising from the sector' The National Land Policy rccognizes the need for security of tenure for allKenyans (all socio-economic gloups, women, pastoral communities, infbrmal settlement residentsand other marginalized groups).

The overall objective of the National Land Policy is to secure rights over land and provide forsustainable growth, investment and the reduction of por.rty in line with the Government,s overalldevelopment objectives. More specificaily the poricy prouid.s fo'
(a) The right of all citizens with the opporhrnity to access and beneficially occupy and useland.
(b) An economicaiiy, socially equitable and environrnentally sustainable aliocation anduse of land.
(c) The efficient, effbctive and economical operation of the land market-
(d) Ar efficient and effective utilization of land and land-based resources.
(e) Efficient a,d tra,sparent land dispute resolution mechaEisms.

The policy acknowledges that inefficient and time consuming land information systems havecomplicated plaruring, zoning and overall nnanagennent of !and. The policy therefbre requires
Gov-ernment to prepare and impleme,nt national guiaelnes to improve the quality and quantity ofIand information through computerization at both national and local levels. This wilt cover allaspects such as standards, geo-referencing, pre-requisites for Land lnformation Management
System (LIMS), security, intellectual property rights and land information dissemination andpricing' The Govemment is also required to Computerize land records and facilitate access to land
information.

The enactment of the Sectional Properties Act therefore is au actaalization of the aspirations of the
policy and the Constitution in its quest to give as many citizens as possible access to land by
enabling optimum use of Iand tbrough sectional properties. Through the Sectional properties Act,
many have a secure mode of owning a piece of a building or development where all can share
common facilities.

Page | 13
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5.'1.2 The; Constitution of ld-r:nya.

5.1.2.1Housing as a Fluman Rig;hts Issue under the constitution

Article 43 of the constitution- provicles that every person has the right to accessible and adequate

housing, and to reasonable stan.dards of sanitation. This places the responsibility of facilitating

accessible and adequate housing to all citizens on the state.

5.1.2.2 Division of housing Function betiveen &e two levels of government

Section 20 part l. of the Fourth Schedule to rhe Constitution declares that the Housing Policy shall

be functions of the nati.onal govemment while section B Part 2 of the Schedule also provides that

County planning and Development including housing shatl be functions of the county

governments.

5.1 .2.3 Pri.nciples ot" land poiica'

Articte 60 of tire Constitution provides that land in lienya shall be held, used and managed in a

manner that is equitable, efficient, productive and sustainable, and in accordance with the

following princiPles--
(a) equitable a.ccess to iaird;

ft) security o,lianC righis;

(c) sustai[able and productive management of land resoru'ces;

(d) transparerrt anci cost effective administration of land;

(e) soun,l conseryation and protection of ecologically sensitive arcas;

(f) etirnination of genCer rliscrimination in law, cttstottls and practices related to land and

propefty in land; and

(g) encour-agemelt of cornrnunities to settle land disputes through recognized local community

initiatives consistent wi.th this Constitution.

Chapter Five of the Colstitution provides hroadly on the managernent of land and environment in

Kenya. Article 68 i1particular requires Parliament to revise, consolidate and rationalize existing

lald laws; revise sectoral land use laurs in accordance with the principles and enact legislation to

give effect to the constitutionaL provisions.

5.1.3 Legal Framervork on Land Reforms in l(enya

The latest phase of Land Reforms in l(enya took place immediately after the prornulgation of the

Constitution and sarv the enactment of the following laws:

5.1.3.1 Land Act, 2AL2:

This Act to r-evised, consolirlated and rationalized all land laws. It provided for sustainable

administration and rnanagement of land. It repeaied the \nrayleaves Act (Cap.292), the Land

Acquisition Act (Cap. 295) and amended the Agriculture Act, (Cap 318).

5.1.3.2 Land Registration Act, 2012:

This Act revised, consolidated and rationalized the rcgistration of titlcs to land and repoalod the

Indian Transfer of Property Act, 1882, the Government Lands Act (Cap. 280), the Regiskation of
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Titles Act (cap' 281), the Land Titles Act (cap. 282) andthe Registerecl Land Acr (cap. 300). TheAct provides for detailed land registration procedures and consoridated all five existing regishationsystems into one' To give it full effect, the Act is supported by the Land Registration (General)Regulations' 2077, the Land Regishation (Regishaiion units) order 2017, Land Registration

[|'frffi:[u 
Transactions) Regulations 2020, the sur"rey (Electronic cadastre Transactions)

Despite these robust legal fiameworks being in place, land r-egistries in Kenya have continuedoperating under the h'ansitional provisions and issuing titles under the repealed statutes.

currently, the Ministry has begun the conversion process by applyiug the Land Registration(Regishation units) order, 2017. The conversion will see land registers maintained under therepealed Land Acts being closed and the particulars in these registers gefting migrated to the newland register established under section 7 of the Land Registration Act by operation of law. ThisRegister is maintained in both manual and electronic forms. Land titles issrred under the repealed
Land Acts will be phased out and replaced by Lhe new generational titles issued under the LandRegistration Act.

5.1.3.3 Community Land Act,20ld
The community Land Act provides for the recognition, protection and regiskation of community
land rights; management and administration of .o*-uniry land. It also pr-ovides for the role of
county govemments in relation to unregistered community land. The Act repeated the Land (Group
Representatives) Act, {Cap.287) and the Trust Lancls Act, (Cap. 2gg). This Act pro'ides for theprocedure frr adjudication and registration of community Iand iaterests incLuding a community
Iand fegister, registry and a designated legisLrar to handle dealings in communify land.

5.1.3.4 National Land Commission Act,Z0l2
This Act provides for tire functions and powers of the National Land commission a,d gives effect
to the objects and principles of devolved governance in land management and adrninistration.

5.1.3.5 Housing Act, (Cap l l7)
This Act provides for loairs aiid grai-rts of piibiic ,.roneys foi' 'riie coirstiuctioii of rlwellings and
establishes the National Housing Development Fund and a housing Board. It is under this Act that
the Civil Servants (I{ousing Scheme Fund) Regulation s, 20a4 were issued. 'l'he Scherne
established a Fund whose objective and prupose is to provide housing loan facilities to civil
seryants for the ptlrposes of either purchasing or constructing a resirlential house ar:d developing
housing units for sale and for rental by civil servants. The Scheme is currently being implemented.

The Housing Act is also currently under review to align it with the Constitution, the Kenya Vision
2030 and the National Housing policy for Kenya.

5.1.3.6 Physical anC Land Use Piaruring Act, 2019
This Act provides for plaruring, use, regulation and development of land. With regard to
development control, the Act seeks:
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i) to L?rrsure o;derly physicai anr'l land use development;

ii) to eitsure opd;rial laid use;

iii) to eltsure the ploper execution aad irnplerceiltatlon of approved physical and land

use de'relopment Plzrns;

iv) to protecr anci oonserveLhrt ewi't:oninent;

v) tc prornote public sa'ibty and health;

vi) to promote pubiic pruticipatior: in physical and land use development decision-

making;
vii)to ensut€ orderly and planned building development, planning, design, construction,

operation and mainl.enance; and

viii) to rrromote the serfeguarding of national security'

The Act further provides that where the development involves the erection of a building, the

county goveilImeni rn':liJ consid';:r the ltllo'uuing-
i) the use of the building;

ii) the sitting of the bui.iding v'iithia the piot;

iii) the eievaiiols of the builrJirrg, plinth area, canopies and height of buildings;

iv) the design, shape, civic design and facade and appearance of the buiiding;

v) the set back and fie buildiug line;

vi) access to and par"king orr iand which the building is to be erected;

vii)loading bay;

viii) ciensitl,;

ix) plot coi/erage;

x) provision fol rainvrater liar:vestiirg facilities and u'ater storage tanks in every building;

xi) landscaping;

xii) ventilation and ligliting;
xiii) infi'aslructureadequacY;

xiv) environmental, health and cultural considerations; and

xv) aly other matter thaf a county government considers necessary for purposes of

planning.

The Act further provides that there building plans submitted to a county govet'nment do not meet

the required standard, a count'y government shall comrnunicate the areas of improvement to ths

applicant.nho shall alrend th.e buildings plans or drawings accordingly and resubmit to the county

goverrmlent.

The buikiing pians or drawirrgs to be submitted include:

(a) development plan and drawings;

(b) architectural dlawings and specifications;

(c) civil and structural engineer's drawings and specifications;

(d) electrical engineer's drawings and specifications; and

(e) mechanicai and plumbing drawings and specifications
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The Act vests the power to undertake development conhol and grant development pennission tothe county governments which have the power within their areas ofjurisdiction to-
(a) prohibit or contol the use and development of land and buildings in the interests of

proper and orderly development of its area;
(b) control or prohibit the subdivision of land;
(c) consider and approve all developrnent applications and grant all development

permissions;
(d) ensure the proper execution and implementation of approved physical and land use

developrnent plans;
(e) formulate by-lau's to regulate zoning in respect of use and density of development;(f) reserve and maintain all the land planned for open spaces, parks, urban forests andgtt:t belts in accordance ''ryith the approved physical and land use development plans;

anfl

(g) consider and determine development planaing applications made in respect of land
adjoini*g or within reasonable vicinity of safeguarding areas.

Other key f'eatures of the Act include the Ibllowing:

(a) It is illegal for a person to carry out development within a county without a
development permission granted by the respective county executive committee
member.

(b) A development lrermission may be revolced if the applicant conh.avenes anj/ provision
of the Act or conditions imposecl nn it.

(c) A person applyin.g for clevelopment permission shall also notify the public of the
development project being proposed and invite the members of the prUti. to subrnit
any objections on the prol:osed development project to the relerrant courty e)iecutive
cornmittee rrember for ccnsideration.

(d) A persori applyiilg for develoirment peirnission shall ensure that arry documents, plans
and particulars Lhat are provided tc the respective countv executive committee member
while applying for de'relopment permission have beea prepared b,v the relevant
qualifi ed., registered and licensed professionals.

(e) Before issuanoe of the development permission. the county executive committee
rnember sh.al! gi're a copy of the application to the relevant authorities or agencies to
revlew and ccnamerrt on all relevant matters including land surue1r. roads and transport,
agncultlre and lirrestock, health, put:lic works and utilities, environment and natural
resources, tlrban deveiopuren! national securi.ty in rcspect of land adjcining or within
reasonable viciniff of safeguarding areas and any other relevant authonty.

(f) When considering an application f,or development permission, a corrn[r executive
cornn:ittee metni,er slrall ta.ke :r.rto consideration -
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i) the r-elevant approvecl natic:tal, rounty, local, city, ut:ban, towir and special areas

pians;

ii) provision of community iacilities, ei'.v-ironntentai, and othel sociai amenities in

i:he area ivhere rieve!.opment permission is being sought;

iii) cor"arnents madr: on the application for developutent permission by other relevant

authcdries, irr the uea where development permission is being sought;

iv) comurents rnarTeby the iteinbers of the public on th': appiicatiol for'.levelopment

permission made by the person seeking to undertake development in a certain

area;

v) the Surve-v Act; and

vi) in the case of a leasehold lrroperty, any special conditions stipulated in the lease.

5.1.3.7 Sectional Prcpe.fuies Aci., 2A2A

Tlris is the parerrt Act upon which the Sectional Properties Regulations.2A2l under consideration

are based. The Sectional Properties Act, 2020 provides fbr division of buildings into units to be

owned by indivi<iual proprietors and colrimon property to be owrred by proprietors of the units as

tenants i:r coil;rncil and lo prc,vir:le fb,r i'.,.re iise ai:id rfidttl.gts'fiirerr'i c:f th: r::;iil:s at:d coili"frloll propefty.

The Act relreaie<i the Sectionzil lProperties Act,l987 a;r.d made provisiolt for the following

matters:

L sectional plan-Aii sectional u.nits must be regisrered based on a regis'tered Sectional Plan.

The plocess is rirrg-funced against arr earlier a'uuse where utt'its vrere i'egistered based on

skerch plans or buiiciing p,[ans. Ulder i:he new legiiire., i-egistation of eaoh unit in a sectional

property inust be premised on a registered sectional plan prepare<i by a surveyor and

authenticated by 16e Authority responsible for survey. Li the registered sectional plan, each

regisirabie intei'est in the lbmr of'a unit is ciearll'deliireaterJ ani shown b1.'coordinates.
  ^t ,---- -.^r-- ---,rE.---l.!.r!- ---L^^lI^^-^ r\- -^-j.-u^L2^- ^f.1.^O^^+:.,..^l-.l^- r'La--^+La-
L. LfOSUt'e Ul LItg lIlUl.trur Lhl.!€ tll It$aU. IsaS€'-\Jrr ICBIJLlollul.l ur. LlItr Jct/Llulr.at LJ[&tt, Llte rllulllvl

title or head lease is closed and a register: of units opened for issuance of individual

certificates of titles or certificates of leases to respective new unit owners. Unsold units are

registered in the name of the developer. The titles confer absolute o\ rnership to the unit

owners u,ho can deal oi'transact witirout seeking any corisent from the developer as then was

the practice.

3. Reversionary [mterest- As opposed to the past practice where the developer retained the

rnother title or head lease, after sale of irnits and therefoi'e reseled the right to exercise

reversiorrarl, irlterest upon expiry of lease, tiris Act cures this anoma[5, by granting unit

owners the right to renew the terrn of their leases urhich they coiporately exercise through

the corporation upon expiry.

4. Title to include proportionate interest in comnnon area-The certificate of lease or

certificate of title held by any unit owner shall include the proportionate share of the common

area of the sectional property. This prevents subsequent interference with the common area

as has happened in the past where developers had the latitude to come back and interfere
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with the common area to the detriment and discomfort of unit owners. In this respect unitowners in a sectional property are protected from this vice.5' One registration regime under the Land Registration Act-when the register to each unitin a registered sectional plan is opened, all deaiings and dispositions regarding the unit shallbe conducted under t'he Land Reiisaation act. This is meant to strcamline land registation

[]i*.t* 
only be done under Land Regishation Act as a sole land regisharion regime in

6. Buyers on loan lnder Mortgage schemes- as opposecl to the past where a unit ownerpurchasing his or her property o, ioun under a nrortiage scheme could get a partial dischargefrom a finaucial institu.tion Lrpon completion of paynent of the 1oan, this Act reforms thispractice by allowing such a purchaser to get fully discharged on completion of payment of
fr:i}l 

l'lnit orvner:s are therefore heated indi'zidually and nor corpor.atell, as happened in

7 ' Ground rent and rates- as opposed in i-h.e past where Grou-ud rent and rates in respect ofthe sectional property were pr2ifl coiporately, the sectional properties Act reforms thisplocess by appoitioning rer-,t and rates to be bome by each individual rnit orvner. This way,an individual unit owner has the latitude to deal or transact in his or her property u,ithout theunnecessar), hindsan*e hither,r:o occasioned by,,.ices connected to corporate conrpliance topayrnent ofrent and rates.
8' Review of r-'omg-Terrn n'eases/sub-Leases through conversio,n nrrocess-The sectionalProperties A':t has appreciated the existence of inefrlar long-terrr treases/subleases issuedunder the repealed Ar:t' In this respect, the Act has provided for a mechanisnr to regularizethese leases' Al! such inegular long-term leases/sub-reases shall be reviewed to be inconformifr rvit'h tlie Act. c[ re'.'ie\.', sf:amp dut1, shall not be demandeil in respect ofproperties rurdei: rerriew.
9' The corporation-Befcrr': enach::ent of this Act, the legar status cf the corporation was notclearly spelt onr th:ls leading to derrelopers e>lploitin! this lacuna whereby ma'agementcompanies or corporaticns r'vere registerec under the 

"o*panies 
.A.ct thus defeating the intentand puLpose of secticnal orvnersliip. In this respect, irri, Act r-efonus iiris practice byspecifically maklng the sectioi:a'l Propeilies Act to be the sole registr:a.tiorr regime ofcorporations' The certificatc of registraticn of a corporation autoruaticalty issues uponregistration of the resloective sectional p!an. This 

"nubl", the corporation to attain the
cor-Dorate stafirs including opening a banh account ancl do other roles capable of beingperformed by a legal c;ntity.

10. Corporation to Manrlge Properfri :rntl R.esolve Disputes- The Act vests maragement ofthe sectional proi:erty ruith the corporatio:r through a i.lroperty manager or any oflrer person
unit orxrnets may de*in fit. In a.ddition, the Bil! gives the corpoiation po$/e$ to resolve
disputes by constituting a Dispute Resolution committee to hear disputes arising within the
sectiona! pr':,pert1, or1 rif;€d basis.
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Chapter 6: PUBLIC COhISULTATIOhIS

An evaluatioii of thc public consultation process is necessary to ascertain whether all interested

parties had the opporhrnity to present their views. Regulations should be developed in an open and

taosparent fashion, with appropriate proce&res for effective and timely input from interested

parties such as affected businesses, interest Broups, professioual bodies and other government

ministries, departments aad agencies.
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6.1 r*galrequirements rerating to pubric participation and consurtation
Participation of the people, inclusivity, transparency and accountability are a constitutionalrequirements wheuever the state or public officei applies the constitution, enacts any law or makesor implements a public policy2. This requirement is premised on the sovereignty principle3 whichvests all sovereign power to the people of Kenya. This power entitles the people to unfetteredaccess to the process of making public decisions tluough their involvement.

Further' the objects of devolutiona give powers of self-governance to the people anrl enhance theirparticipation in the exercise of the pov/ets of the state and in making decisions affecting thern andrecognize the rights of comrnunities to nlanage their o'wn affairs and to further their development.Finally' the values and principles of public services requires the involvement of the people in theprocess of policynalung and pa-rt, kansparency and provision fo the public of .i,nely ff:.d. g.ccurate
information.

with regard to the subsidiary legislar;ion mahing plocess, the Statutory Insiruments Act requiresthat the regulatoi;'rraicing authority sha,ll ur:.tieriake public consultations before rnaki*g statutoryinstruments (Regulations), and particularly, where the proposed Regulations are likely to have adirect or a substantial indirect effect on busilress or restricicompetition. The Act provides that indeterrrining vrhether any cotisultation u*rat raras underta.ken is appropriate, the reg-rlation makingauthority shall have r€;ga.rcl lo al! i-elerra_rrt aat:ers, i:ictuciing the extelt ic rvhich th.: c,:,nsultation:
(a) drew on ttre lmowletlge cf persons having expertise ia fields relevant to the proposed

statutorl, instrument; and
(b) ensured that p.:rsons likell' to be affected by the proposed statutory instnrnient had an

adequatr-= opircrtrmitlr tc, commeut r_ru its prol:ose<I sonrent.

The Statutory Insttmsnts Act further requires that the persons to be consulte6 shoutd either
directly or L'y adi'*tisement thror:gh re1:resentatirre organizatior:.s be invited to mape submissions
by a specified date', vrliich shoulc lct L'e lesser than t4 iays or te invited to parlicipate in public
hearings conceming the proposed insftument.
6.2 Indus'ry Sta.ketrolders

The followirig stakehcl'Jers wei'e idertrfiec fcr purposes of de..reloprng tlre SectianaL properties
Regulations:

1. Ministry of Transport, InfrastrucLrre, Housing, Urban Development and public Works
2. Minishry cf Laods and Fhysical plaming
3. The Naticnai Lald Ccr,rrnission
4. The county Goverru,ents thiough cou,cil of Governors (coG)

2 Article 10 of the Corrstitut;or,
3 Article 1 of the Censi:ii:r:tiorr
a Article 174(c) of the constitution
s Article 23211) of the Constitution
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5. Law Society of KenYa (l,SK)

6. Instil-rte of Surveyors of Kenya (ISK),

7. Ken1.a Private Sector Alliance (KEPSA),

8. Kenya Private Ptoperly Deveiopers (KPDA),

9. Estate Agents Registration Board (EARB),

10. Valuers Registration Botucl (VRB),

1 1. Kenya lastitute of i'lanners (tfiP),

12. KenyaBankets A.ssociation (I(BA),

13. Aschitectural Association of Kenya,

14. Kcnya Vision 2030,

15. Association of Lands Sureyors,

16. Natiorrai li<;using Co;pcration Q'IHC),

17. National Social Security lrund QTISSF)

18. Council of Governorc

19. ]'{afu:obi l"{etropolitan Service (NI{S)

2A. I-en,ta lle.renr.te Arrthr;r:1t1, 0(RA)
21. hjl rnem.bers of th.e puhlic

5.3 The Plocess of 1rr-rbiic corr$Llltation

6.3.1 Earlier cotrsuitative pro,]ess

When the dra.f.t llill reireating the 1987 SPA rvas being developed two years ago, there was an

elaborate public consultation ptocess whose reports and comments have informed the contents of
t'hese Regulations.

The Commit'tee visiteci the i'bll,riving'r'egious oir the dates shown:

a) Nairobi, covering Nairobi, tsJambu, Kajiado,l'trakuru anC Machakos counties on 17th April

20i8 at Kenya Bar.rkers;

b) Kisu.rnn, coveriug tfisii, Irtryamira, Migoli, Siayz, HomaBay, Kalcamega, and Bungoma

counties on 24th April,2018 at Sunset Hotel;

c) Eldoret, covedng Kericho, Uasin Gishu, TransNzoia, Nandi, Elgeyo Marakwet and

Baringo counties on 26tr April,20i8 at Sirikwa Hotel; and

d) Mombasa, covering Nlonrbasa, I(wale, Lamu, Tana River, Taita'faveta and Kilifi counties

on 3'd lvlay, 2018 at Mombasa Beach Hotel.

6.3.2 Public Ccnslrltations on th.e Sectional Properties Regrrlations,202l

On the 12th March, 2021, the Cabinet Secrctary for Lands and Physical Planning appointed the

Taskforce on Fornrulation of the Sec.tional Properlies Regulations vide Gazette Notice No. 2217

of 202L. On the 2lstMay, 2021, the Cabinet Secretary extended the term of the Taskforce for 45

days with effect fiom the 12th May,202l.
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The mandate of the Taskforce was to formulate Regulations to give effect to the sectionalProperties Act, 2020' The membership of the Taskforce comprised of experts drawn from bothpublic and private sectors. It has representatives fiom the Ministry of Lands and physical planning,
the Attomey General, the National Land commission, the state Department of Housing and urbanDevelopment, the council of Govemors, the Kenya vision 2030 and the Kenya Law Reformcommission' The private sectorwas representec by the Lavi society of Kenya, the Association ofLicensed Land Sun'eyois of Keny6, The Irrstitute of suneyors of l{enya, The 1(e,ya private
Developerc Associatiou, and trre Estate Agents Registratio'Board.

Pursuant to section 5 of the statutory Instruments Act,6 the Taskforce identitied the above specifred
stakeholders whom it engaged in consultative process. These inclucle the main professional andspecialist institutions and individuals who will be directly or indirectly affectedty the proposed
statutory inshumentsi.

6.4 Public Consultarion Approach and Viethodologies
According to the T'askfbrce calendar of events, the stakeholder consultaJio,s were intended to be
undertaken during the months of April to May 202l.unfortunately, this coincided with the global
pandemic of the covlD- 19 disease, which has seen govenrments across the world employ certain
health protocols aimed at uinimizing ii,,fections. During this period, there ar-e movement
restrictions, p'rrohibition r-rf public or- social gathering, maintairing saciai dista*ce and a
requirement for pc;ople of$:r:ng non-essential services ;.c wort from their homes. [t rvas ,,]erefore
neither lawful nor practical to convene physical stakeholder consultative sessions.

This therefore fbrced the taskibrce to aciopt an approach and methodology that rvas conducive to
the circumstances of the day. 'I-he tasklorce opteri to adopt the fbllowing rnethodoiog;y:

1. Post draft copies c,f the draft Sectional Properties Regulations, 202I and the Regulatory
Impact Assessment outo the lvfinistry's website and publish copies in wide circulating
print rnedie inviting r:epresentations generally and specifically fronr the identified
stalceholCer.s;

2. \lotifl' the si::"kehold,trs of the ongoing pr-ocess and. inr,;te the,... to require their
sul'rrlrissions or.r the draft Reguletions within a si:ecifiecl ieasonable penod;

3. Publish a tlc'tice of the intended sl,ak-eholCer engagement in the Ke,nya Gazette;
4. Post a.n advettisement in a newspaper with national circulation inrritiag ar.ry person or

instifution to ma.kr: their sutrrnis"qions .a,ithin a specified datc. and d.irecting them on where
the1, s3r get conies cf th.e R.egulatior:s;

5. Suppleme.t vr,'ith th,:; edrzedisenen.t othcr electloriic nrcdia;
6. Ifold virtr:allontrine:leetings with seiect stakeholders where possible.

6 lnstitutions from where tlrere can be drawn l<nowledge of persons havirrg expertise iu fields relevant to the
proposed statuto'y i;,stt urrient and persons likely to be affected by the proposed s'tatutory instrunrent.
7 See list of consulted institutions below
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Based on the above approach, a total of 5 virtual meetings w'ere held behveen the Ta'slcforce and

key stakeholders.'Ihe following;is the full list of persons and institutions consulted between May

and June, 202.0.

' No Tatgeted Stalceholders

1. Lav, Socieg cf l(enya
2,. Associstion of I-iceased Land Surveyors of l(enya

28* April
2021

3. Institution Cf Surveyors of l(enya (SK)
4.. Institudon Of Quantiry Surveyors Of I(enya (IQSK)

5. Instirution Of Engineers Of l(enya (IEIQ
6. Association Of Consttuci:ion Managcrs Of l(enya (ACMK)

7. I(eaya Private Sector .Alhance (KF,PSA)

8. I(enya Property Developers Association (KPDA)
9. Esete Agents Registtation Board (E.ARB)

10. '/dueis Registration rjoaL'd firRB), i(errya
11. lc.sinrte Of i.'ianlers Sil!)
L2. -I'o-*n Ar:C Ccuaty Piar,ners Assc'ciatiort Of l(enya

(1'CPAK)
13. I.,enya Bankets Associatioo (I(BA)

, 14. .r\r'chitecnrral Associaiion Of I(enya (AA.n
1 5. .r :i-.,,ate D evgf c.rpep, gf .Sp g r!9 l_{,o-q,sigg. --co;opg J3tives
Councii of G'ovetncrs, County Govemments

1. I(enya Revenue Autho'rity,
2. Ministrl of Transporc, lnfrastructure, Housing, Urban

Development and Public Silorks - State Deparrment of
i-Iousing and Urban DeveJoPment,

3. I.lational Consuuction Authority,
4. I{iiC and
5. NSSF

296 Aprl2027 245

CSO'S
7. I(cnya Land Alliance
2. Pamoia Trust
3. We Effect
4.. Action Aid
5. Dorothy Parlc Home owncrs
6. I.lal:uru County Public Opinion Coosultative Initiativc
7. Taita Taveta I{uman Rights \l7atch

8. ISK

S'hMay 20Zl 41

i6 1. Miaistrry of Lands and Physical Planning
2. National Land Cornmission
3. Itenya Vision 2030

'7,h May 2027

i{i..,r. i., r.igi : | 1i :t:' tl',;:':r' :i li;]'Nrrilii :iriHi.'.rp1F;{{ll :ili.:i iilii,i;i,.,rii,+'l,i 9li}iiir.'ii:f jr

Date No of
participants
128

52

2S4.

3dMayzl!1
4il'May 2,021

5
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above, the Ministrv received written representations form the following persons

1. Law society of Kenya (LSK)
2. Erderman property limited
3. Association of Licensed Land Surveyors of Kenya (ALLSK)4. Kenya Institute of planners (KIp)
5' state Deparhlent of Housing and urban Deveropment ('DHUD)6. Safaricom Investment Co_operative Society limiied,
7. Kenya Istitute of planners (KIp)
8. I.trancy Migwr-Waureru Advocates
9. Nazir Madarali
10. Philip Talam
I1. Toshie \dbaya
12. Borowo ,t Kipsigis Self Help Group
13. Instituti,::: of Surveyors of I(enya (ISK)
14. J L. Gardner
15. Dorothy's Perk Residents Association
16. The Ken;ra Alliance of Resi,rent Associations (KARA)
17' Jasper N nt';rettda @epartment of ceospatial and SpaceTechnology, university ofNairobi)
18. Moses Mugendi
19. I(en1a ftevenile Authority
20. Kenl'a Bai:-lcei:s ztssociation

Attached to ttre report is a detailed malrix indicating representations received from the
stakeholders, their cornu:e.rts a;rd action taken in rerrising the Regulations.

chapter 7: AN ovERvIE-\r/ oF TI{E pRCposED SECTIONAL pF.OPERTIES
REGULATIONS: SALIENT FEATUR.ES
This overview is intended to assess whether the irroposed rcgulation is clear, consistent,
comprehensible and comprehensive enough to address the identified pr-oblem. The regulations
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should be uncierstood by iikely llsers, and to that end the Regulator should take steps to ensure

that the text ans s'rruchrre of rules are as clear as possible'

The sunrctuue of the propc,sed sectional Pi'operties Regrlatiorx,202l is as follows:

7.L Design crf F*i-.ns auC application of the LRA

The registratioi.i of sectional oroperties like any other land registration process will be undertalcen

under the Land Registration Act and the Regulations made thereunder. This includes the Forms

designed under the Li(A Regulations. in addition, the following new Fotms have been developed

under flrese Regulatioas:

1. Rent Apportiorunent Form

2. Application fbr Endorsernent by County Government

3. Scheduie of Unit;iar:tors

4. Derivation of Unit Factors

5. Legencl

6. App).icatiou. I'b;: ;:.egisiraricn of r-orytoraiion

7 . Sectionai rian }tegistei'(freehoid)

8. Sectionai Plan Register{lear;ehold)

9. Certificate Of Regisiration

10. Unit ltegister (F,-eehoici)

1 t. Unit Register (Leasetrol<i)

12. Certificar:e Of Title For Sec:tional Property

L3. Certifioa'ce Of'Lease For Sectional Property

14. Consent of'Unit Orvner(s) for Sub-Divrsion or Consolidation of a Sectional Plan

15. Apptica.lion For conversion of sub-Leases/Long-Terrn Leases

16. Intention to Rent )rtrotice to Corporatiott

i7. Notice of TenancylEnd of Tenancy to Corporation

18. Corporation Notice to Uriit Owne'r

19. Tenant iir Bt'eacl: of By-I-aws

20. Vacation Notice to Tenant By Corporation

21. Public l{-otice on i:he Termiuation of Sectional Status

22. Notice of Change of Address of Board

23, Notioe of Change of Boar,l

24. Notice of Change of Board Membership on Exit of Unit Owner
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7 '1'l Process of application for registration of a sectionar pran
An application for registration of a sectional plan shall be using the relevant Form under the LandRegistration (General) Regulation s,20t7 and shall be done simultaneously with a, application forregistration of the corporation. The Registrar shall proceed with the application in the maDnerprovided under the LRA' The pzftlsulars to be capfured for purposes of registering the corporationinclude a list of the persons who are the owners of the uuits in the parcel rvLich shall be updatedfrom time to time on need basis caphrring narne, contact, address and signaturre. upon registrationof the corporation the Registi"ar shall issue a cerlificate in the prescribecl form.

7 .1.2 Additional pa;.ticuiars of a sectional plaas registe.r
There will be a seci'ional plar:s reg:lster, a unit register (freohold) and a unit r-egister (leasehold).
The Regis;trar shall also (-ep a rcgistL'r of coiporations. The register shall contain the property
section, the proprietorsl:ip section and the encumbrance section.
The property secticn c'f a sectional u[it regisi;er for a lease shall contain the following additionaldetails:

i) a section plan nunrlier.;
ii) a uaique suffix i:luruber te the sectic,n unit;
iii) the appr+:limat:= flocr alea of the secfion unit; a,.nct

iv) approxirnate er=a in case of rease of part of the parcer.
The propnetorsh:p se:tior'- c'f a register shall contain a description of a pr-opdetor of a par.cel
specifying:

i) the n'atr:e sf a 1:rn1:rieta: incluriiug the identification details iu the case of individual or, if
the 1:ropnetor is a cor,Forate .rntity, the regis,r.ration number;

ii) the gend,:i of a 1_rropri:tor, r,rylsy" applicable;
iii) the postal and physical address of the proprietor for service i1 Keriya;
iv) the telephone *,,-bels and ernail ad.J,ess of a proprietor;
v) the personal idenrificarion number of a proprietor;
vi) the natic,-:.l.lity cf tl:re pr.opiietcr;
vii)any inhibitio:ts, cau!;ians or reslr'ictior:s afftcting the proprietcr,s right of disposition and

which are reouired t* be noted ;:nd.er the Act; and
viii) such other matters as may h: requi::rd to be entered under the Act or any other law.

7 .1.3 A certifi:ere of Ti'iie rad a certificate of lease for sectional property
This shall capture the follov"rilg pa$iculars:

i) Title Nuraber
ii) Unit Nu;::ber
iii) Shares iri tiie commor:;-,r'operfy.
iv) Appro:ri.ruate LTnil Fioor. .fu;a
v) Uset details
vi) Ssctional lllan jrhrmber
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vii)Natu:re, ;f: ti.tie: fieeholC c'r leaseholcl

viii) Da':e cPen:d

ix) Easernent

x) Nanre of'ProPrietor

xi) Encumbrance details including the name and address for service of the encumbrancer,

dealilgs vrith the encgmbrancer including matters affecting its priority capable of being

noted oir the register.

For purposes cf a.llocating shares to the common Propefiy, there shall be assigned a unit factor so

that the total cf the uait factors for all units in a parcel is equal to ten thousand.

7.1.4 Execution arrd verification of instruments

Verificatiofr o'f instrrrrrreilts shtili be by the following persons:

Instmmerit e:"ccuted in KenYa-
i) a perscii quaiiiied ;': piactice as an advocate;

ii) a Judgt:, Magistrate o: i(adhi;

iii) the R.egislrar c;: the Deputy Registrar of the Fligh Court;

iv) a ite5i;ir.'at; ,:';.

v) a Sui;eiiii.teircleirl ri:l Prisons.

Instnrments e;iecutecl in foreign co,mtries -
D a notaty public;

ii) a ts'-enlran i{igh Comtnissioner;

iii) a Ken,,611Anrba;sador; or

a lKuty u-i Head o f Consulate -

7.1.5 Suu-Civisiou and consoliciattcii

Sub-divisio;r ai:ci corrsoli<iatiorr ,cf sr:ctiona.l units shall pr.oceeC in the same rner.nef, with uecessary

modifrcations, as registering a new sectional unit'

On the registration of a sectional plan of subdivision or consolidation, units comprising the

sectional plan a.re subject to the burden and have the benefit of any easements affecting those units

in the origiaai sectional plan rvhich are included in the sectional plan of subdivision or

consolidation..

Befoie registeripg a proposed sectional plan of sub-division or consolidation, flie Registrar shall

amend, *re origirial seotioual plan in accordance with the manner- endorsed by a surveyor.

A subdivision ol consolidation plan which affects incidental rights of any other unit owner shall

not be registered unless the afi:ected owner gives consent.

An endorsement certificate is provided'
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7.1.6 Contents of sectional plan
In addition to the following details required under section 9 of the Act, it shall contain a.,Site andBuilding Location Plan" and "Floor Plan" drawn to the scare required by the survey Regulations:i) be described in the heading of the pran as a sectional pran;ii) be geo-referenced;

iii) bear a siatement cont'ai.iiig those pariiculars as may be necessary to icentifu the title to theparcel;

iv) include a drawing illustrating the units and distinguishing the units by numbers or othersymbols; (e) shorr., the approximate ftoor area of each unit;v) harre endorseci on it a schedule speoifying in whole nrimbers the unit factor for each unit inthe parcel;

vi) be s'ig:eC brv the propr1i6f61;
vii)be sign.:d ar:d o'ealecl by the office or authority responsible fbr survey;
viii)have ea'1oi'sed on i'; the acldres-q at ",r,hich documents may be s*-rvad on ttte corporation

ccncrernod in accordance with section 54; and
ix) c.learli, indisaiie th,.? r:ser oithe rurit.

A floor plan of a' sectionii! plan presenle,J for registration shall illusti-a.te the urits which shall benumbered cor'ilr''0:i'ti1/eiy cou:n:encii:g u.'ith unit I and. tenninating with a rL-,it number tocorresponc fo the tofal nurr:L'ter of uuits conrPrised in the parcer. where a unit consists ofmore thanone part, each p,r,:-t s!re.i! be r::mbered as part of that unit.
upon regis{:atioir tf 8 sub-'livisicl oll consolidatio:r, the original unit shall be ca,:celled in theexisting sectioilal plal and the neiv r-!:iit shall be nun:bered consecutively, the lr:,,est new unitnumber beirrg greatsr by one than the highest nurnher in the existing sectio'al plarr.

7 -1.7 Ccn.iersion of'sub-iea;es/loilg-rerrr, ieases to units
Long tetm sub-ieases crat are ii:texieci to ccnfer ownersirip of an apartment, flat, uraisoneffe, town
house or aI} office ;liat u'ei'e registereC be&.ri'e the conarnerrcement of the r\ct shall be revier.ved andregistered undet'lhe Act if Lhe pro;:erty oompdsed is properly geo-referenced anrJ a1:proved by the
Statutory/ L.cd_i, rfsp.,Lrsibk: fi-:: tl-re srrl.rjc.)/ cf IanC.
An applicau shr,il siltr:rit a secticr:a! plan fbr registration to the regi-.-tlai rvithin 2 ;;ears fiom the
date of the sPA 2.020.

The registrar shall registeri;he sectiotial plan and rssue lte ou,ners of the unit uriih certificate of
title/lease

7.1.8 By-laws i;'the,:cry_;c::atiorr
The Regulaticns iiiclude a set of rnodel by-iaws which would be applicable before a corporation
customizes :ts r:'';irir v',,rth the ;;odel irro'lric1eo. The by-laws provide foi:

0 duties cf a ur:it cv/ner
ii) Iloivers cf' tl,i:, c;rpoi:i:iic.r-r

iii) Electici., of tj'.e I:loari! af the corporatior:
iv) Eligibllii','tc sit o:.i i;i.rc B,c,alC
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v) Voting
vi) Term or'officc
vii)Iieirroval of a mernber of the Board'

viii)Vacating of the office of a member of the Board

ix) \iacalcY
x) Officers of thc CorPolation.

xi) \{ajorit.f .,rote srid quoflru} o'f t}re Board'

xii) lVri.tten l:esoiution'

xiii) Seal o'f' lhe coilloration-

xiv) Signi:rg authoritY.

xv)Duties aud po'vers of the board

xvi) Procerirrre at r;eeting of the board-

xvii) Merltngs gtl-,er tlian an annual gen.eral meeting

xviii)No:ice arui quor'ln at meetings of the corporation

xix) itocerirtre at 'meeting of the corporation

xx) Ceqi :;.t.i ;:e,[ iac ein'.ut ;:es en'e fund

xxi) Resh;cliorrs irr use

uii) Amenrimelt cf b1'-16Y7*

7.1,.9 Otliei' salient f'eaiures

There are provisions relating to:

(a) termirration of sectional status of a building;

(b) extensic)n/renewal of lease;

(c) submissiorr of electronic forms;

(d) fees payable for section.al properties (same fees prescribed by the Registration of Titles

(Fees) Rules, 2010, the Land Tittes (Survey Fees) Rules, the Land Titles (Registration Fees)

Rules, 1994 and an'i othel'appl'icable fees; anC

(e) provisions relating to power of attoruey.
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Chapter 8: COST-BENEFIT ANALYSIS
8.1 Costs and Benefits Genemliy
The analysis of the expected costs and benefits of the proposed Sectional properties Regulations
contained in this Part seeks to answer the question whether the benefits justify the costs. Thiswould enable the Regulator to estimate the total expected cost and benefit of every aspect of theRegulations' This will in turn inform the decision makers since the cost of government actionshould be justiii"rd by its benefits before action is taken.

TabIeI:

8.2 Matrix of Beirefits and Costs cn rhe Sectional R.egulations
Problenr FL"opo'sed Itefcrrc Benefits Cost

se of building plans
and sketch plans rvhich
were not
georefeienced as the
basis of registering
sectional propeities

U Requirement ftat
Seotional Plans rnust
be georeferenced,

lrrepaied'c;; a

SUrVey-Or aACI

a.ppro.red b), the
Suil/-ey departr,ent

Enables geo-
positioning and

unique identification
of units

Cost of preparation

of sectional plan

Suanrtory charges are
norninal

ComP:rc,1515.6

proprietar3, lrrtelre:t on
sectional ttrcpeit;,

v') Piorrides for
ieguia:izatiou of
long-ier:n

Ieas.rsisub-leases

l:haf trreir'r: isstted

in reslrec'r r-'f

1:arcels arrd units
thrlt Vr::tc nrjt
geore!:::ric;d_

b) ,^. cen'ifi.:ate of
leasle c,i

certificr.te nf title
is capable of
ccnfe-ing
e;:clusirre

oir.'irership nghts
to unit o$,rnsrs

bgcause the

rneth.er title is
cl,rscd

a) Geo-referenced

units

b) Guarantees

complete

ceitificate of
lease or
certificate of title
to the owners of
the sectional

units.

Cost of prepalation

of seciicnal plan
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Problenr ,Proposed E-eform $enei'iits Cost

Revemionarv i,rterest

remains radth the

developet'

Rr:ve:rsionary interest

goes to tire otr:ers of
sectioaal units in

proportionate shares

since the head

lese/rnother title is
closed

Ou,n ei: r.l f se+t: oira.l

unit is capabie of
i:enewing or

extending lease tern
as Government issrres

titie; riilecily to unit
ownels.

IJpon e;ipiry of lease

the: o.zri:.errs of u:.nits

may tirrough the

co;:pi.,:ation apply for
retrcwal/extension

Minimal statutory

cost

Unclea:' c',r.ri,::'.e iriF,

model Yeiz.i:.i r:'g i'.i

commoit pri-.r i:i e.riy.

Ownersliip c':1:l',e

commou area; is not
clearly tiefinod arid

this lacuna encouraged

developers io aiieirate

the same co tl.e

discomfofi o:t unit
ownem.

I Tl'..: i;ectir,iral title
issred tc; il-re

iutiividuai riul'chaser

of'a urrii sirali include

rire proporiioi:ate

share of the unit
owner in the

cs:alnron area of the

s.--rct;. o nal prop er; y

Eii-a:ii:raies'r:aud arxi

ct,re;: ireguiai
deaiings.

Reffiorres legal

lacu.na and enhances

claritir

No cost

Failure te ciose tLre

head lease i.eading to

interference oi' sanctity
of title of the sectional

unit owners

P-eqi;irem e;rt to close

the mothei title or
head lease upon

regisffation of
sectional plan

Cules abuses

occasioned by
developers charging

the mother title
vuithout the consent

or hrowledge of unii
OV,/liefS

No cost

Partial ciiscirarge by
banks tc, ov,{i.ers of
sectioral units even

after servicrngtheir
mortgages

Fuii discharge of a
charge upon payrnent

regardless ofstafi$
rii: the adjouring

sectional units

hrchaser's title is no

longer encumbered

by the obligations of
rle corporation

No cost

Requirement for an

owner of sectional

Ground rent and ratos

to be paid by unit
Ground ront and ratos

in respect of each

No or:st
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Problem Proposed Reform Benefits Costproperty to pay rent
and rates through the
developer/management

company

owners in respect of
each seetional unit

unit title shall be
assessed individually
and shall be the
responsibility of each
individual owner

Irrcgularly registered
long-term leases

Provision forrevigw
and conversion to
conform with section
54 (5) of the Land

Act

A developer, an
ow[e[, or the
corporation ma5
apply to the registrar,
initiate t}re review

Minimal cost

Unclear provisions
relating to the

formation of the
corporation

Requirement that the
corporation must be
fomred at the time
the sectional ptan is
being registered

Eliminates practices

whe.re unit owuers
have had to
incorporate limited
Iiability Compantes

No cost
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chapter:9: COl.rS..iDEP-z1r-i'icll oF ;rl-,TERl.lATivES'llo TijjE sECTlOi'l'+1-"r:'I-C',FERTiES

R.EGULATIO}ig
This Pa(c conside,:s me cuestion whetiier the proposed regulaiion is the best forr: of government

action. The Stati:tory lnstr.,lrnents Act requires a regulatr:r to carry orrt, early in the regulal:ory

process, an infoirneci comparison of a. variety of regulatory and non-regul:rtory poiicy measures'

considel:i1g relevanl. issges such as costs, benefits, dist'ributional effects a1d administrative

requircrnents.

RegUlatlon shu*ld b* ti:r,: lasi. resoft in ri:alizing policy objectives' Tirere are aiternatives' which

could coine in liar:r.Jy rn cleal::rg with certai.n aspeci:s <rf tlte co:istr.rrcticn ind:ish'i''

The options ccnsidet"ed urider this part are the following:

g.l Option *ne'.liainie z-ilce ot' the Statrs Quo

i{aintainin6 ci.-e sianrs q}o t]3eans that no regulatiorrs ,.viil'ue rierreloFed er:ci th'::r'ei3i'E tiie ne-uu

Sectional lrr.ct,t,::iies !,.ci,2AZA wiil rrct get i=oily iinpiet-nenred. Tiie dev'eicip'iireilt cf ttie

Regulai:cns is :r ..ec1'-.i,Bt.Br:rri. oilthe ri-ci r;,ihich seel$;it atitiiess lii: pl:oi;k:::i-rs airC ciiallenges that

lrave fbceri \::^-a s.ci:rii: si:;r.e, i.t)}''l . /-,s r.rftcledthe l\ci reqrrii-es thesc- il-egiiia-tiozrs ft:i: its full

irnplerneatatior,..i{ey4-epectsoftheRegulationswliir.;irura;ri.lllp26tontlreiirrpienrentaticnofthe
Act inciude d.eeignirig Fonns to be used, setting out ar.,i:licatir.rn aud registrati.cu irrocer.-iures,

providirrg fb;: ii:e iegistei.. a,:Jd. i:egistry, an.ci prescribing by-ia.ws ioi.the, c,oil.lci.atiorr,

The failure to develop nerv regulations would also mean that the Regulations developed under

thercpea.iedsectiorral Pr6perties Act,1987 wiil continue to appiy' Hoivever, these Regu'latioils

are either inccusistent rvitir tltf' ner,nz Act or obsolete'

9.2 Op'iiai ivlo: Ad;liiilutiatilel:iieasures

This is a no,r-reguiatory measrue vrhich if appiied, vi,ill deirend on the gooo wiLl of pubiic officers

to irnpierneirt ffie provision of rire nerv A.ct. Administrative measures invoive issuance oiciirectives

and circul-ar.s to tJ:!e val:ious land regish'ies and iroping tha.t they will be implemented.

Administrative measures do not h.ave the force of larru and ma), be challenged in court of law.

g.3 Option three: Deveioping the Sectional Properties Regulations,ZAZl

Given the siicltcomings {'he 1987 A.cl.,Parliament enacted the Sectionai Propefcies Act,2020

which iargei,,r aodrr:sses r-i:ir: t:ha-1le;iiges of the fotme; iaw. For dlis lterv Act to 
-be 

fuil.;'

iinplemented tirere if need to rievelop the Regulations.

The proposed liegriations seek to:

i) Dtsig,* ;Iie i:,i:esciibe,d Forms inciuding the forrn ctf cet'tifi.cates of titie to rm.its;

ii) Prescribe ttte manner of registering sectional plans;

iii) Prescribe the procedur:e of registering a corporation

iv) Prescribe the maru:).er of opening and keeping the registers in rcspect of Sectional plans,

Sectional units and corPorations
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DATE: t) Z DeC ?frZl

PAPERS I-ATD

TABLED
BY:

L. o,M

MINISTRY OF
REPUBLIC OF KENYA

LANDS AND PHYSICAL PLANNING

PLRSUANT to socriol 8 of rtrc-statutory lnstrunrstts Aoq 2013,_fic cebioa Sccrerry fo tands ad ltJaslcal plurnbg notifics rhcgtrerrl puhlic that a Regulao.ry lmpad sterun*or on &c r,req6{ sc.rjtrnr pmp#;"dguinr.*}oiiii idlfrilrirrcararicn orrhc scctiooel Pmpetics Ac! 2020 ha.s bcco prepnrud ro oi.o* rne i.p""r orrl" 
"igJtiro5.'op 

ft3 gs61,oig, and busiacssal

Jtc 311 oujlitv-e o. f thc proposul regulotirxs is ro fasilihle. dre irytcrocoratioo of the sestiooal hopsrier Acq ?020 whicb providEfor division of buildings into unitr lo br' orvncd hy indivirlual p.p.iotor -d ;.n on-lr*p*y ro bc o,onJ fifii-proprioors or rrrcuuits ar tcosnts io cottrnon. Thc Acr also pm'idci fur rlrc ,sc irna nan"gmnr orii-"-*iuL,ico.11* prop.rty ,,i'"il co'nec{cdptrIPosci

civtn t}at the main ohjct'tivc of thc Aa. is lo givc own*ship ofunih io an apamrrnl and high-risc bulldingr or cvcn onits dwclopcd ina borizorul scuing &lbcir on onc parccl ot'land, ir is necrd,:arv ro ma&e ruluhriooo rtrrt 6-uiurc this modet of own.Ghh rnd livilgwithin lbc frimcworli prm'idcd by thc Act. Powcr ro matc r,egolotionr is-pmvilcd uoi- s*uoo 59 of rhc a.i'rr,i-6iro*rrg i, osurnmary of what the regulariorrs sc.el. o providc for:

(a) Procedurc for makiog applicarion for rr.gistration ofa sectioner plm urd a coporarion.

(b)Tlc procodurc ftx regiru-ation uf s,xtionol plaos aod cons,cquenr kcepiag of a Sccrional plaor Rcgisler wbcrr ol.l Secti,ond plu,
will bc rcgirrcrcd

(c) The Jrotedure for rcEctration of a Corporution unrl tlrc corta;porxliag &ccpiag of a corpomtion rcgista.

(d)Proccduc fo-ropcni^g unit rcgbtcrs botlr for frcehokl mrl lcascholJ porrxte barrd oo the Rcgistcrcd scctiorul plr5 &[d subrcqueot
pruccdurc of issoing ccrtiGcctes of title usd cefiifiostcs of le.se ,esp€crivcly.

(e)Procedun for preparation ol'Srr:dotral Plans and drc provisku ofsrordard forms to guido ttc pmccss.

(f) Prcc"c,dute for ctnvcrtiug long-tcrnr lr:ases in r'*pect ofproponics or units nct propcrly gcorcfcruncod

(g)Prcscribc feei payable undcr rhc Acr.

This-is^terefore 11 reguxl all posons.likcly to eL affcdcd by the Fryoscd rcgulsdons to submir wri[rro memorsldo oo thc poporcd
rcgulatioos o rcaclr &e undcrsigDed lr,ithin founcrn (t,l) dsi fiod th; date oipublicetioo ofrhig oorioe.

Thc dnft.Rcgulatory lrrTao StotcllL'at and- the pmpccd rcgulorions arc rvailabtc oo rlrc Midrry'r wcbsirc: hnps://lmde.go.lrc. Thcptoposcd rcguhtions and lhe -Regulaory Inrpnct Sr*crncni nrc abo availablc on requesr rtrrufitr ore f"rf"rfr;;;;''.dd*r, ,,sort?uldiops6ldlail.com during normal workiog !oun,

Duc lo wsloomrs ioy sutcboldor who would prdor viAual intcrae:tiol thc
nrbjoci

oo
ordcr for lbc lo for ruch mcctinga, Thcvitual EEa&rgB wiX be scheduled as public fonr ad rvill

frorn !0.00 n-nr. lo 4.00 P.m. to discuss 0te proposed Regulatiorx

Plurc rcnd your w'ittcn comtrrgBls lo:

Ttrc Principrl Se.cretery
St!& Dspanmc,nt of Lands
Miaisu'y of l-ands and Physical Plunning
Ardhi Housc. l'Ngong Aveoue
P. O. Box 30+5040100
NAIROBI

OR

Email to: sorcsldariosl:alglui l.c{rm

1'H.E.TABUE: a.Mcj

https://vpn.uonbl.ac.ke/prory/3aleld97/htlps/epaper.nationmedia.com/Kenya/DailyNation/issue/IOOtZA4ZO?11O0O9l45S1Z4?\AN=2
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v) Prescribe the fees to be paid for any procedure or'flrnction required or permitted to bedone under the Act;
vi) Prescribe the model by-laws for the corporations;
vii)Prescribe all matters that are required or that are necessary or convenient for carrying outor giving effect to the Act.

knpact anatr",rsis of the Options9.4

Table 2:

9.4.1 Matny- of impact of options on key sectors
Optiou one:
il{alinlaintng the Status

uo

Option two:
.ddministrative
measures

Option three:
Developing the Sectional
Properties Regulations

Impact on
sectors

This entails doing
rrothing and r-etaining

{:r: crr-:e::t sla:e of
affairs.

This entails putting
in lrlace
adrninistrat!ve

measures to ensure

iinplem,:ntation of
the A.ct.

entails designing the
Forms, prescribing the fees,
rnanner of registration,
applications to Ccui! by-
laws for the corporations aud
a.il r:afters that s,re necessary
givir'g ef,{:ct to the Act.

This

Impact on
Public

sector

Continued

convoluted prCIcess

u.f registration of
sectionai properties

,O i:erSiSt.

l\'b guarantee of
tights u;rit o i,v;rer s.

l'Ie." ersiona:y iiitei.est
chal!e:lges.

hii.ir'fbrer:ce 't,J

iiiErllet iieeds
i'rtlL:riing tirr,

;:.;:u,ing demand for
ziifi:rdat.lr housing,

ill-'-et! use and

tr:aU;:r'-i:.aifffed

c,-rfini'::i':ies as well
e.s o1'Ii,: -r'r:.t mci-tga:ge

ii rll-I1*ltionS.

(

a

o

L

t, It is unlikely thar

adminishativc
processes

without the force
of lavr will
effectiriely
ad.iress the

ccnvoluted
regish'ation

pi.',,-CesS of
sertional
p:onerties.

c The proposed rueasurcs in
'Jre Regulati:ns n,ill not'
orriy at!dr,-:ss tlie
ctalleuges bui also create
ari errabling eurvirozunent

for ilvestors and properfy
().i)rFgr.c.

P'egis'cr:a.tiorr r:nd issuance

cf a ser:;tiona! title
preo':ise,i c:i a. registered
s:oiit.rnal plan preparcd

[:], e sulweyol will
elir:rinate the rrre.gular

[-,i?rctice'uhere titles are

issued based on slcetch

plans ci: !:'ui!dirrg plans.

Closure of head lease or
i::citre;r iitle nr1

regishatltn of tlie
sectional p!e-r ensures

o

a
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' '''. .1-r1;1,it .r- 9r[ r : r!,i: 'i'r.'.'ii'i,";,:\!i.lit. ,I{i*i ]li' tii'1iililir : 'isi't ,'(;". /I'r " -'r'ii!;t ;:1'.t'1''.i!

that tae cierzeioper does

not retain the sarne to

eirdanger the securitl of
titie heid by unit curners.

Rgvsnu'; collection

ci:tll.enges for
g;oui:d :errt and

raleg.

hi,ln-:lcsui:e of ilte

ilr,()ther title or head

lease/cotiiiirued

n:iscliief bY Prc-rPertY

developers.

Long term

lease/sublease

c:hailenges in

confer:ing
orunership.

C'

o

o

A icl,.'ess,ls i:i.:ivai:i sector

C:.. :l'.lr-).i.ih ; i.:t u:igii tfanSfef

cia:i i:: .ugl-l:s aiising

fi'oi:r lir: ii';',i'.el title to

tire tc i::: ru.it o wilers as

opposerL tr, 'rhe cirrent
s,,,enaio ihe ia'tr:rr:st lies

rrrith tiie, dei,eioper and

pi'o'ridei:'J:i:i sei:tionai

ti";e i:i;u-ec r.o tite

ir:di-v::driai purciusel of a
.,a;a .l^-^t! ine:'rria thoui-!rL ir:l:"rr-1 .txl.r-14r,!u Lllv

proportionate sh.are of the

uoit o'ir,i:.er in the

conuflcit propertl'.

Assigiing the

p.ropotrici':.atc: inteiest in
l"he caru,cn arsff

el.irninatee ;:oon:. for fiaud
or irrcgula.r dealinga

oThere is no
gtwa;:.l*,:' i.ha:';

ad:nirtistrai:ive

rneasures ..rri.l[

addrcss private

sector ooncerns

on sectional

property maricet.

a.Impact olr

Private

sector

Tire priva'ce sector

rr,,irir;; ir e;ipected to

boost t}e sectional

property market rvill
largeLy remain

unaffbcte.d

o

Ttre Regtiia'r, ons largely
promot'l tJie adoption of
fte sectional property

industry by addressing

the obtaining ch allenges.

For instance, where a

oNc grarantee

that

administrative

measures will
expand the

market or

cEconomic

Impact
I.lo eviderice of
prornotion of
sectional property

indrmtry

a
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promote

adopfion ofthe
sectional

propert)r.

propefiy under a
moftgage arrangement
and has finished servicing
the mr:r-tgage, the
purchaser shali
conseqriently lre
individualll, firily
discliarged irs opposed to
paftial criscli,rrge given by
banlcs r.iriCel fhe curent
pmcticr:. Ti:is is to avoid
a situation vrhere a
pllrclt arer's title remains
encumberrtd despite

purchaser of unit buys the

bi:gations

ceirnpletelT ciischargiug
his oSocial

Impact
o Continued

suppr-ession in
growth of sectional
propeffy matkets

. Orrnlersiiip of the
corlllloil propeny is
:rot clearly defined.
-ltis is a iacuna
r.dtii;1,. eiluUu!.ages

der.rci:,i:u,g to
iirterfc-re uziiti :he.

coDimor- p:ioperty to
tht", 6l;,1,',-,*r- flfft Cf
s,:cl"lcna.l unit
p:rrchasers.

Risk of unfair
social and

business

practices.

No guarantee

that the
challenges

affecting the
sectional

prcpelti,
irdustrJr will be
a.ddi-essed.

G

P;l.tt:ii { e,s srir-: ; j,r1161

ptopety as a i:ieaus of
soci::.i iiJces.( tc hcusing.
P,eso l,;'cs iLr;: challenges
affe,:tirrg adopi! cn of
se<;ticnal pi:cpe:;ties.

Cenificate of lease or
ceriifrce;: ,::l t::le heid by
iire unit Orr,,:ie:i t;hall
i::giuCe h: 1:,ic;r31.6isn41e

sh::lr-: crithe ::crnj:1ojt area
oi" the :ie;r:ti,:::ral propsfty.

c

o

o

Human

Rights

Impact

Dis::iruinatioii of
scut^c:rnl rrrrit
c ;i,'ir.Ji'i., ;riiil regard
t. ploi;:it-r. r-ights/

r.;'i ::s ic;;ai y interest

ll ;s;ti:',:iiiaii or, iii
t'clai;g.i ic discharge
o! c!r:":ges. Se*rional

o

o

o IIo guarantee

that property

rights of
sectional unit
0'Jrrgi/jl-.q .l.r,,i![ be

S(:r-'lited.

" D:scrimination
in relation to

oplc,sed to tlie past
pl"actlco ,.r,rj:e,ie the
de,l'-rloper r.euained the
mother citle or i:ead lease,
af:.3!' sal;.: cf anits and
theierbre nser:red the
t:iglrt to e:<ercise
lrversr C'f.itrJr iilrerest

o A-r-

upon
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.1+ci c',.,.,'';'" ti,,is ano;raiY bY

g':.r-ti':rg i.!:lit ci',':iers the

rig";i ,: I :.(,v{.rsionalY

iLii.:'r,?!'. -,,'hicli theY

C :):.p :'-'t-a;i)i ::):e?- CiSe UPOn

e:ipiii. ..iith: leas:.
1i,,'lts:.ir, a -;,ir;h.tsei' of unit

bu;rs .he ;rirr::,tlify 
-'rnder a

r::ci'8a}f, aI . aD. gement

aiid lias ilr.isl'e.'C servicing

tho i:orrgagc, lhe

piirr.:a;r:r s'ia-i

c,: ie',-,q i; :nii.7''l e

ildiuid.-z.ii.7 iuli,
d:;:uil:l 1;'i-1 :,r1, (il.JllLtsed to

p'..::i',11^-:'.':':':.t:r',-''3';Sive.trbY

i;:.r,i; l::ir'.l tJ.re rli:rrent

plaot c.. Tirrs ;s to avoid

a ;'.Li,a::cit. -'.,.r];.erg a

p u:cliascr's *tle remains

e!i;ur.?:cx'ed desPite

cun,p ietcLy' rlisch.arging

iiie irew

h-^s :.rbligati;tis

discharge of
charges.

Sectional unit

orJrr'ners accorded

partial discharge

on the basis that

their liabilities
are joint

a

urlit (r\,iiiiei's

ac,.:3iric:,j pariiai

disuliarge on the

basis titat the,ir

liairiiiiies irre joiitt

Disci'iniinatiorr
r,:iated lo oin,nershiP

of cornmou PrcPerty.

Owne.,l:sL'rP of the

common ProPertY is

noi clearly defined-

This is a lacuna

rt,hicki el)c:ourages

Cevelopers to

interfere with the

comnlon Pl:onertY to

t?re dtscr-,mfort of
sectionai u.nit

purch.asers.

Tire ca"e .r,r;.rere i,'

p:irchase;'s title iemains

eirc nfiri :. ererl dre s pi.te

complctely discharging

his obligatic:rs is

add.rr s:eri.

1-'^ sectional uuit owner

ivhc buys irroperiY under

mortg&ge e.[amgenient

and iras ftiil)r rnet his/her

ribligations, the puichaser

sliail inclividualll' be fullY

discharged as opposed to

partiat discharge given bY

banks under the current

practice.

o

o

I'[o gu.arantee
+l-,al ,a.r i ctin o
!il*! vrrrg!...b

morl.gage

proble:ns

reiating to

sectional

properties will
be addressed

Existing utortgage

problerns relating tc

sectional proPerties

to continue

oImpact on
hrrcinecc

Page | 38



) t,

R..I '1.r. r... .,,-,'.1';;',;,,iir. ::.,,,:..,1-,ii;. !.r: r..: il,:rl.-rj.,

All long-term leases/sub-

leases irregularly
registered shall be
reviewed to conform with
the provisions of section
54(5) of the LRA. A
developer, an ou/ner, or
the corporation may, on
an application made to
the registrar-, initiate the
rcview.

a

Impact on
environment

No environmental
considerations.

o o No guarantee

environmental

considerations

shall be taken.

Requirement for gec-
referenced secti ona! p lans
tno?rrs that sectional
properdes will r;onfomr to
general physical planning
and en'rironmental

reqtiirernents.

o

Impact oir

taxes
No effect on tax
r:ollection

o No effect on tax
collection

c . Enhar^ce.s ta): collection
o GlcuriC renL and rates in

respect of each unit title
shall be assessed. in
respect of r:l:h unit and
slial! be tt:.e rcsponsibility
of each indii,idual o\\mer.
This is to ai'oid scenarios
u{ieie :riit orvncrs havc
tc p::y th-rough the
developer/n n rtagement

cor.tpanl/ wh.ich off:en led
to delays/defardt

o o The Corporatton
envisagu.rl in'd:e Sectional
Froperties Ac': is
conrprised oi unit owners
and is re;;ponsible for the
m.anagement rf the

sectionl.! propa:iy. The

o
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{c

it;,;r,. ri-i11:t,

- -,j -' -... -.'.-..-:-c^2fi1)Il
fl'.,. ;J'ir'! i - {.!,,.i(.r-lrv(

11.; ii'.i, ;\rii.,' Jt,.l;::t p.i c 'r'i':,iiig

t:;:'.'.i-'ll1, tt -. i'eg:st.rtt:ion of
liri' s.-;titr:r:ri ;;iari, the

[i1g:iti.'.:i. .;i:ril; icsue a

C it ; i:i i.,:.z i'..; ;.:: feg.C i:;aiiOn

s:.;.;a:.fYii: ;; I e gisl.:;ai:on of
tl.ir: +,1:.pi:taL'tn. This greY

av)8:iiz,s Ied to piactices

rr,.hfti:] 1;;li{iel'S hAre hgd tO

ir: cotl:cirttr: iiinited
L:.ab l! i ;; y- c omp s$ i es

cr'mnr:::'.1i :r'l!ed

rllara geliieni c$mpanies

r-lnd€ir l'he (--ompa:r.ies Act.

R.eprlalrirv

concents wili
remain un*

addrcssed.

aThe exi.stilg legal

gjaps will not be

addr.essed.

fi'amervorlcs

Impaci:oir

existir:g

legal

.Addresr,e's ali the

iri.r:n{:ifi ;,,.."i 6 nus.

I:';r-rides ha*r:oni, with
related ].,: gal fi'ame,rvorks'

No iirther legal

a'nFirldWeFJS Or

enactn:ents wili be

required.

9.5 Preferred OPtiolt

Based on the above analysis ir is clear the thircl option (Developing tlie Sectional Properties

Regulations ,Zozl) is the preferred option. Although it is not capable of providing monetary cost

of tf,e options, it is clear-that the benefits and impact of developing Sectional Properties

Regulations by frr ouhveigh iury estirnated cost of its implementation. 'Ihe otirer nro options

have tittle or no impact in adclressing the problem'

3

3
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ChAPICT 1O: COMPLIANCE AND IIVIPLEMENTATION
As different aspects of the proposed regulations are evaruated and a,alyzed, it is important todetermine how compliance and implenientation of flre actual provisions will be achieved. It is theduty of the regulator to assess the adequacy of flre institutional framework and other incentives

ffiHilil:t:T::#iL, yllt take errect, and design *rponriue irnprementarion straregies

The implementation and eufbrcement of the sectional properties Regulations will ue undertakenthrough the existing institutional framework under the Ministry of Lands and physical planning.

Chapter i l: COIrirlLU$lON
Based on dre al:orre a-,:.;.lysis, ihe fbllowing matJers are apparent:

I l ' l The Regulat'lrv"fuiaidrg Autrroiity and the regar ma,<iate:i) Section 59 of the sectional Properties act,zlzoempowers ttre cabinet secretary to makeregulations ge*erally to give effect to the Act and in parricurar prescribe:ii) Design the prescribed Forms incluriing the fonn of certificates of title to units;iii) .rescri-l,e the n:.a,rilei of regisfering secticaal plaurs;
iv) Prescribe ihe pruceciure of registering a corporation

' il::::)l;1:::::"^'l-t:,':** and keeping the registers in iespect orse*io,ar prans,rreulrui.tLL uni rs ::(!c currpo]:llticnl
vi) I'rescritrl thc' fees 1:':'be iraid ft'r a,y irrocedure or function required or permi{.ted to bedose uirdei tire Aci;
vii)Pre,sclil'.i tiie iircrlt:i bir-Iari,s fbr tl:e i:crrporafions; anr-{
viii) Pres'';rib: ail i::'rilte-s tliat are 1,-rquired or that are necessary or conveuient ibr carryingout c:r" Sj-,,'iiig e,fi;lr.i:r., the Act.

It is therefore ciear tirat the regulatory-making authority has the requisite legal madate to maket'he Regrrlations u:de:. ccnsiclerations,

ll.2 Coliur:'. .ii'p.*'rlll c,-;ilsui.aarisns:
section 5 of the statr-Ltor7 ]ristruments Act fequires that a r-egulation-making authorit5r to conductpublic consultefi''rrrs anc to o:-ar;ring on the knoviledge ofp"rsLs having expertise in llelds reievantto the ptoposed star.:t::-;r ilisatrneirt; and tc. ensure that persons likeiy fo be af1'erlted by theproposed sie;rtt;iy it"ltrt:n:'er.J liad e-r. adequate opportunity to cornrnent o, its proposed content.This RIA is Frel:el'ecl lt r:ert preparation fo, the public consullatio, exerc:lse cn the draftRegulations.

It is theretbte clear flre public consultations ale scheduled to be conducted as stipuiate.d ur.er theStatutory Instr-timents Act.

s source: OiCD i1995), r.-.c :;,1;ll l\ecr-'r;11s;i61,-,{;llion of Lire Council o.l tire OECD on lnrl:rr:vir,g1;re e,.-ialii}, ofGovernment Reg.ulation. Fa r,is
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11.3 Effect on other eldsting legislation:

The draft Sectional Properties Regulations , 2O2l do not propose to have any aeiil legislation

enactedolsnyoftheexistilrglawstobeamended.Itharmonizeswithotherlawsmakingtheir
implenentation rrore effective'

It is therefore clear that the Regurations do not confrict or have any ,egative effect on the existing

iegislation.

11.4 Ctariry, consistency and coherence:

The draft Sectional Properties Regutations, 2O2l as drafted are clear' consistent and

comprehensible.

I1.5 R.ecommendation:

In view of the above concrusions, it is recommended that the sectional Properties Regulations,

202lbe adoPteC'

ANNEXUKES

The Sectional Properties R-egula'tior:s

Stakeholder consutrt&tioas matrix
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1766 THE KENYA GAZETTE

coRRIcENDA

IN Gazcrrc Noricc Nos. 320g and 3209 of 2021, amend rhc
proprictor's nanre printed as .,Anthony Akclo Okula,, to reacl
"Anthony Akclo Okulo" whcre it appears.

lN Gazcttc Noticc No. I 330 of 202 I , unend thc cxprcision printcd
as "Causc No. 124 of 2020', ro raad ..Causc No. E I 24 of 2020,, and the
datc of dcath printcd as " I 5rh Apri l, 20 I 9" ro read', Sth April, 2020,,.

IN Gazcrtc Noricc No. 133 I of 2021, anrend thc cxprcssion prinrcd
as "Causc No. 878 of 2020" to /ead..Causc No. 7g ofi020".

IN Gazetrc Noticc No. 1333 of 2021, amend thc datc of dcath
printcd.as "3Oth July, 2020,' to reac!,, 3 I st luly, 2020".

IN Gazettc Notice No. 2427 of 2021, Cause No. 7 4 of 2020, anad
the deceased's name printed as ,.Juliet Wangu Ndegwa', to rcad,.Juliet
Wangui Ndegwa".

lN Gazene Notice No. 10492 of2020, Cause No. 2g9 of2020,
atnend the deceased's name printed as .,Benedicto 

Okwako Okumu" to
rearl "Benedicto Owako Okumu".

lN Gazcttc Notice No. l2Z2B of 2012, omentl rhe expression
printed as "Cause No. 421 o{2012" ro rgarl,.Cause No.422 of2012"
and the deceased's name printed as .Jairo Macharia Githingi" to reay'
"Jairo Macharia Gathithi".

IN Gazeue Notice No.20!7 of 2021, Cause No. Eil of202l,
oncnd the petitioner's name printed as..George Oticno Alaka" to rcad
"Peter Oricma Gor".

OAZETIE NoTIcE No. 3660

THE STATUTORY INSTRUMENTS ACT

(No.23 of2|tt)

RECULATORY IMPACT STATEMENT

PURSUANT ro section 8 oi'thc Statutory Instruments Acr, 2013,
the Cabinet Sccrctary for Lands and physical planning norilies thc
gcncral public that a Regulatory lrnpact Statement on the proposed
Sectional Properties Regulations, 2021 to cffect the implementation ol
the Sectional Propcnies Act. 2020 has beeu prcpur.d to assess thc
impact of thc rcgulations on the communiry and businesses.

The main objective of the proposed regulations is to facilitate the
implcmentation of thc Sectional Properties Act, 2020 which provides
for division of buildings into units to bc owned by individual
proprietors and comnron property to be owned by rhe proprietor.s of
the units as tgnants in common. The Act also provides for tirc use and
managcment of the units and common property and other connccted
purPoses.

Civen that the main objective of the Act is to give ownership of
units in an apanment and higli-rise buildings or cven units dcvcloped
in r holizontal setting alb€it on one parcel of land, it is nccessary ro
make regulations that facilitate this model of ownership and living
within the framovork provided by the Act. powcr lo nrake regulationi
is provided under section 59 of the Act.'l"hc following is a sumrnary of
what the regulations seek to provide lbr:

(a) Procedure for rnaking application for registrarion of a
Sectional Plan and a corporarion.

@ Thc proccdurc for rcgistrarion of sccrional plans and
conscquent keeping of a Sectional plans Register where all
Sectional Plans will be reeistcred.

23rd April,202l

(c) The proccdure for registration of a Corponrion and rhe
conesponding kcepi ng of a corporarion reiisrer.

k0 Proccdurc for opcning unir rcgistcrs both for frcchold and
lcaschold parccls bascd on thc Rcgistered Scctional plan
and subscqucnt proccdurc of issuing ccnificatcs of titlc 8nd
ccrtifi cates of lcasc rcspcctively.

(e) Proccdurc for prcparation of Sccrional plans and rhc
provisiorr ofstandard fonns to guidc the proccss.

(il Proccdurc for convcning long-tcnrr lcascs in respccr of
propcrtics or units not propcr.ly gcorcfcrcnccd.

k) Prcscribc l'ccs payablc undcr rhc Act.

This is thcrcforc to rcqucst all pcrsons likcly to bc affcctcd by thc
proposcd rcgulations to subn:it writtcn mcmoranda on thc proposed
regulations to rcach thc undcrsigncd within fourtcen (14) days from
thc date ofpublication ofthis noticc.

The drafl Regulatory lrnpact Statenlent and the proposed
regulations arc availablc on thc Minislry,s websire: https://lands.go.ke.
The proposed regulations and the Rcgulatory Impaci Statement are
also available on requcst througlr thi Ministry's email addrcss at
sprcgulations@gmai l.com during normal working hours.

Due ro the prevailing global hcalth co nccms, the Ministry also
welcomcs any stakeholder who would prefer virnral intcraction on the
subjecr matrer ro notit,thc Ministry th rough the email address given
below in order tbr the M inistry to prepare for such meeti ngs. The
virtual meetings will be scheduled as public fora and placc
between Tucsday 27rh April and Thursday 6th n8
from I0.00 a.m. ro 4.00 p.m, to discuss the and
the Regulatory lmpact Statement and comnren

Please send your written comments to:

The Principal Secretary
State Deparrmenr of Lands
Ministry of Lands and
Ardhi l{ousc, ld
P. O. Box
Nairobi

Email

THE 20t I

COUNry OF KERICHO

ESTABLTSHMENT LITETN MuNtctpALlry

PURSUANT ro section 9 of the Urban Areas and Cities Act, 201I
(Amendcd 2019), notice is given thar thc cstablishmenr of Lirein
Municipaliry has been approvcd by the County Assembly of Kericho
upon nreeting the staNtory requirements.

In accordance to Arriclc I 87 of thc Constitution of Kcnya and the
powers conferred to nre under scctions 30 and ll of the Counry
Governurents Act, 2012 (Anrended 2020), and under section 9 of the
Urbon Areas and Ciries 20ll (Amended 2019), Lircin Municipality is
established by way ofa Chancr exccutcd under ury hand and the seal
of the County Govemrnent of Kericho.

Datcd the 9th April, 2021.

PAUL KIPRONO CHEPKWONY,
Governor, Coun E, Qsl,syrrrent of Kericho.

cd thc 2lsr

Secretaty

"s

MR./r 815608
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REPUBLIC OF I(ENYA

MIMSTRY OF LANDS AND PHYSICAT PLANNING
Office of the Cabrnetsecretary

When replying please quote:

Ref. No. MOLPP/ADM / CSO / I / 546

T*, Josephine Sinyo, EBS
Ag, Secretary /CEO
Kenya Law Reform Commission
Reinsuranceplaza
P.O. Box 54999-OOLOO
NAIROBI

ffi Ardhi House

1(Ngong Avenue

THE NATIONAL A3SSffiffiY
PAPERS

DATE: 02 DEC 2021

- 0Alf --'

TABLED
BY: L'o "rn
CLERK-AT
THE-TADLE: Va.;ltno

Tel: +254(0)20 2718050
Ernall:

Deat

RE:

11* s1yo,

REGI-ILATORY II,IPACT ASSESSMENT ON THE DRAFI SECTIONAIPRoPERTIES REGLIIATIONS, zoz i urrnER THE sgcuoNar pRopERTIES
ACT, 2O2O

To bring the provisions of the sectional Properties Act, 2020 into effect, theMinistry of I"ands and Physi cal PLannrmg has formulatedirr. G"ti"nal propertiesRegulations,2ozl (proposea negutatio"r"l ,,"rri.L-i i.t"ra to forrn,ard to parriamentfor scrutinv as provide i un ler ti-a sro.!rrt,--,r..-, rvr er.! !rq"Assessmenicnrei*r"rp.rtoi'ilil;"i,;,*"ffi ;;i#;:,fl?t*ffi lJ;ffi?7(3) of the statutory Instruments Act, I wish to forward.the proposed Regulationstogether with the RIA for your review with a ..* to grving Jrour independentadvise as to the adequacy oi th. RLA-rn respect or rsrrr., assessed and. asto whetherthe same is obtaine. d anaconsidere d. tn acZora"ii, *rth the guidelines.

Thank you fqr your continued support and. cooperation.

Tlte above matter refers.

Yours

Encl

, EGH
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KEI{YA LAM/ R EFORM COlVNMISSION

"*g#urffi@
".4 l,ibrou Agetiatfor Responsive La,r Refonti',

felegrams: -LAWREFO Rtu!," NAIROBI
!clcplrtrnc: -r-:rirohi. ;-l::4-10-224I I I 6i22ll20l
F aN: -:.i.+-:0-j?j j7tl6
qq,^rll'. in fo@k lrc.-r{o.ke

i-.',hen reply-in,e please quore

p-.r. wo K-L-RC I*.ES /.*.5-..V.9 !-,X V I t I ( I s )
and Date

Ms. Farida Karoney, E6H
Cabinet Secretary
Ministry of Lands and physical

Ardhi House, 1st Ngong Avenue
P.O. Box 30450 -00tOo
NAIROBI.
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*WITHOUT 
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P.O. Box 34999-00100

N.A-IROBI, KE\ryA
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RE: REcULATORY IMPACT ASSESSMENT ON THE DRAF'T SECTIONAL PROPERTIES
REGULATIONS, 2021 UNDER THE SECTIONAL PROPERTIES ACT, 2O2O

we aclcnowledge with thanks receipt of your letter Ref.No.MoLpp/ADi,A/cso/1/g46
r.,lateci i5rh juiy, 2O2i on the above subject.

The Kenya Law Reform Commission has studied both the Draft Regulations and the
attendant Regulatory lmpact Assessment and advises as follows;

a) that the Regulatony lmpact Assessment adequately addreises alt the requirements set

out under the Statutory lnstruments Act No.23 of 20213.

bi that the assessment included in the Regulatory lmpact Statement has been subjectecl

to the necessary public consultations and covers all matters required to be addresserj

under the Statutory lnstruments Act.

c) that the Regulatory Impact Statement has been considered in accordance witlr the

criteria set out under provisions of theftarutory instruments Act.

DArE: 02 DEC 2021

ASSEMBLYNATI
PAP

.r"REI
3RDffioNAITHE,
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In view of the above the Kenya Law Reform Commission, being an independent entity
from the Ministry of Lands and Physical Planning advises that for purpores of Section Z(3)
of the Statutory lnstruments Act, the RIA statement on the Diaft Sectional properties
Regulations' 2021 is adequate and that the assessment has been obtained in accordance
with the laid down law.

we thank the Ministry for undertaking this important national assignment.

Please accept our assurance of continued support and cooperation.
/;
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Joash Dache, MBS
Secretary/CEO
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SIATUTORY INSTRUMENTS ACT

No. 23 of Zots)

CERTIHICATE OF C.OMPIJANCE

(htrsaant to Section 7(4) of the Statutoty Instuurnents Act)

whereas the cabrnet secretary for Lands and Physi cal planning has caused thepreparation of a Regulatory rmpact statement of tire proposed sectionai properfies
Regulations,2o2l pursuant to section 6 of the statutory Instruments Act, IT ISHEREBY CERTIFIED thatthe aforcsaid.Regulatory Impact statement of the proposed
Secfional Properties Regulati ons, ZOZI:

a) Meet the rcqutrements relating to regalatory impact statement in thestatutory Instruments Act No. 23 of 2013 and the guidelines have beencompliedwith; and

b) Inmy opinion, the rcgulatory impactstatement adequately assesses the likely
rmpact of the proposed sectionar properfies Reguratio ns,2021

.l f*9
Dated at Nairobi this Day of .,fll9 cjEi 2027

FARIDA KARONEY, EGH

Cabinet Secretar-v for Land,s and physic alplanning


