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Chapter 1: YNTRODUCTICN AND BACKGROUND
1.1 Introduction

1.1.1 Regulatory-Making Authority and the Legal Mandate

Section 59 of the Sectional Properties Act gives the Cabinet Secretary, Ministry of Lands and
Physical Planning the power to make regulations in respect of forms to be used for the purposes
of giving full implementation of the Act These Regulations include the form of certificates of title
and lease to units, the manner of registering sectional plans, prescribing the fees to be paid for any
procedure or function required or permitted to be done under the Act, the practice and procedure
of handling disputes internally, all matters that by the Act are required or are permitted to be
prescribed or are necessary or convenient to be prescribed for carrying out or giving effect to the
Act.

In exercise of the above powers, the Ministry has drafted the Sectional Properties Regulations,
2021. The Regulations constitute a statutory instrument which seeks to give full effect to the
Sectional Properties Act, 2020.

The Ministry has now prepared this RIA and undertaken public consultations and in partial
fulfilment of the requirements of the Statutory Instruments Act.

1.1.2 Requirements of the Statutory Instruments Act
The Statutory Instruments Act, No. 23 of 2013 is the legal framework governing the conduct of
RIA in Kenya. Sections 6 and 7 require that if a proposed statutory instrument is likely to impose
significant costs on the community or a part of the community, the regulation-making authority
shall, prior to making the statutory instrument, prepare a regulatory impact statement about the
instrument. The Act further sets out certain key elements that must be contained in the RIA namely:
(a) a statement of the objectives of the proposed legislation and the reasons;
(b) a statement explaining the effect of the proposed legislation;
(c) a statement of other practicable means of achieving those objectives, including other
regulatory as well as non-regulatory options;
(d) an assessment of the costs and benefits of the proposed statutory rule and of any other
practicabie means of achieving the same objectives; and
(e) the reasons why the other means are not appropriate.
Section 5 of the Act requires that a regulation-making authority to conduct public consultations
drawing on the knowledge of persons having expertise in fields relevant to the proposed statutory
instrument and ensuring that persons likely to be affected by the proposed statutory instrument are
given an adequate opportunity to comment on its proposed content.

1..1.3 What is a Regulatory Impact Statement?

RIA is a systematic policy tool used to examine and measure the likely benefits, costs and effects
of new or existing regulation. A RIA is an analytical report to assist decision makers. As an aid
to decision making RIA includes an evaluation of possible alternative regulatory and non-
regulatory approaches with the overall aim of ensuring that the final selected regulatory approach
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provides the greatest net public benefit. Typically, the structure of a RIA should contain the
following elements:

(a) title of the proposal;

(b) the objective and intended effect of the regulatory policy;
(¢) an evaluation of the policy problem;

(d) consideration of alternative options;

(e) assessment of all their impacts distribution;

(f) results of public consultation;

(g) compliance strategies, and

(h) processes for monitoring and evaluation'.

RIA is usually conducted before a new government regulation is introduced to provide a detailed
and systematic appraisal of the potential impact of a new regulation in order to assess whether the
regulation is likely to achieve the desired objectives. RIA promotes evidence-based policy-making
as new regulations typically lead to numerous impacts that are often difficult to foresee.

From a societal viewpoint, RIA should confirm whether or not a proposed regulation is welfare-
enhancing, in that, the benefits will surpass costs. RIA therefore has objectives of improving
understanding of the real-world impact of regulatory action, including both the benefits and the
costs of action, integrating multiple policy objectives, improving transparency and consultation;
and enhancing governmental accountability.

! Regulatory Policy Division Directorate for Public Governance and Territorial Development: Building an
Institutional Framework for Regulatory Impact Analysis (RIA): Guidance for Policy Makers. OECD, 2008
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Chapter 2: OBJECTS OF THE SECTIONAL PROPERTIES REGULATIONS, 2021

2.1 General Objective
The objective of the Sectional Properties Regulations, 2021 are to give full effect to the Sectional
Properties Act, 2020.

2.2 Specific Objectives
Specifically, the Regulations seek to:

L

Simplify the process of registration of sectional properties and create an enabling
environment for investors and property owners.

Guarantee rights of property owners by conferring exclusive rights to unit owners.
Respond to ihe emerging market needs including the growing demand for affordable
housing, mixed use and master-planned communities as well as efficient mortgage
transactions.

Enhance revenue collection since each unit will be assessed separately for purposes of
payment of ground rent and rates and create direct accountability of unit owners to the
relevant authorities.

Provide for the closure of the mother title or head lease to prevent further dealings with a
view to protect the rights of unit owners.

Provide for a mechanism of defining each owner’s interest in the property or unit by way
of georeferencing, i.e. assigning each unit a unique identification

Provide for a mechanism of apportioning the common property to each unit owner
according to their respective unit factor in the property.

Establish the Corporation as a special management vehicle of the property on behalf of
the unit owners.

Align the registration of sectional properties to the provisions of Article 68 (a) & (b) of
the Constitution.
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Chapter 3: BACKGROUND AND CONTEXT

3.1 Land reforms in Kenya

Article 68 (a) and (b) of the Constitution requires Parliament to revise, consolidate and rationalize
existing sectoral land laws in conformity with the principles of land policy. Land reforms in Kenya
have been taking place over the last couple of years. These reforms have seen the enactment of
various laws including the Land Act, 2012, the Land Registration Act, 2012 and, the Community
Land Act, 2016. The enactment of these laws also culminated in the repeal of several other laws
as shown elsewhere in this report.

The Sectional Properties Act, 1987 was repealed by the new Sectional Properties Act, 2020 owing
to the difficulty faced in its implementation. The following were the challenges:

(a) The repealed Act only applied to properties registered under the RLA (repealed) which
then meant that a property registered under a different registration regime had to be
converted to RLA leading to lengthy and complex registration processes;

(b) The repealed Act did not provide for ownership of common property in proportionate
shares;

(c) The payment of rent and rates by unit owners was corporately paid through the holder of
the mother title thus leading to delays in dealings in the units;

(d) There was lack of clarity on the registration of the corporation; and

(e) The corporate status of the corporation was not clearly defined.

As a result of the aforesaid challenges, developers and practitioners bypassed this by opting to
register units through long-term leases or sub-leases which in turn presented the following
challenges:

() The registration status of the mother title or head lease that remained intact and under the
developer after sale of the units thus giving room to abuse and further dealings without the

knowledge of the unit owners;

(b) There was no requirement for the units to be georeferenced thus failing to uniquely identify
units;

(¢) The ownership and status of the common area (stair ways, corridors, swimming pools, and
boreholes) was not clzarly defined:;

(d) Lack of a standardized form of the lease thus leading to registration of many forms of leases
which are often complex to interpret and apply uniformly in respect of terms and

conditions; and
(€) There was lack of or minimal control of the management companies by unit owners thus

not having the deserved corporate full say in matters of their property.
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The new Sectional Properties Act, 2020 addressed these challenges, repealed the 1987 Act and
required the Cabinet Secretary to develop Regulations to give it full effect. It is on this background
that the Sectional Properties Regulations, 2021 have been developed.

3.2 Dormestic context

According to Kenya Vision 2030, Kenya has an annual housing demand of 250,000 units per
annum with an estimated supply of 50,000 units, culminating in a housing deficit of 2 million
units, or 80% deficit. Nearly 61% of urban households live in slums and yet urbanization is
growing at a rate of 4.4%, which is equivalent to 0.5 million new urban entrants every year.

The enactment of the Sectional Properties Act, 2020 is part of the many government initiatives
aimed at providing accessible and adequate housing as required under Article 43 of the
Constitution.

33 International context

Internationally, the concept of condominium (popularly known as condo) has been employed to
solve land shortage in urban areas. This concept is applied in building complexes containing
several units of individually owned apartments with shared facilities.

In the United States and Canada, a condominium is a collection of apartment units, town-houses,
garden homes or single homes that share common property. In British Columbia condominiums
are referred to as stratas. By owning a unit in a condominium, a person has access to the common
facilities. The shared use of these facilities is legally guaranteed as part of the property. Such
facilities may include hallways, a heating system, elevators, gardens, and recreational facilities.

In South Afiica, the South Afiica Sectional Titles Act provides for the division of buildings into
sections and common property and for the acquisition of separate ownership in sections coupled

with joint ownership in common property and the establishment of bodies corporate to control
COITIIMION Property.

Regionally, Ethiopia, Uganda and Rwanda employ this concept.
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Chapter 4: EVALUATION OF THE PROBLEM
On the 8t March, 2018, an Inter-Ministerial Committee to review the Sectional Properties Act,

1987 (SPA 1987) was constituted by the Cabinet Secretary, Ministry of Lands and Physical
Planning.

The Committee was inter alia tasked with review of the SPA to align it with the Constitution and
the new land laws as well as propose amendments geared to address the challenges faced in the
implementation of the Act. The Committee identified pertinent challenges with the SPA 1987
which required its overhaul.

4.1 Identified challenges

4.1.1 Charge and Discharge
Purchasers of sectional unit under a mortgage arrangement were being partially discharged
because they were considered as part-of-the whole and not recognized as stand-alone title holders.

4.1.2  Corporation vis-3-vis Management Company

Owing to the unclear legal provisions, there is a mix-up on the concept of a corporation as applied
in the SPA and a management company currently being applied in the registration of long-term
leases.

Although both entities serve the same purpose, of management, conirol and administration of the
common property or common areas, there are substantial difference between the two entities. The
corporation provided for under section 17(1) of the SPA, comes into existence upon the registration
of a sectional plan under the name “The Owners, Sectional Plan No. ....... ” and it comprises of
the owners of all the units of a building or parcel to which the sectional plan relates. The SPA
under section 17(5) provides that the Companies Act shall not apply to this corporation.

On the other hand, the management company, for purpose of long term leases, is registered under
the Companies Act as a private company and is under the control of the developer and is governed
by Memorandum and Articles of Association. The management company creates a reversionary
interest in favor of the head lessor that the owner of a unit is required to renew his interest over the
unit on expiry of the long term period of the leases. Under the SPA, the unit owners have absolute
ownership of their unit. The Management Company is not provided for by SPA.

4.1.3 Slow uptake of the Act

The implementation of the SPA has been slow because developers have been exploiting the
provisions of the Registration of Documents Act to circumvent conferring of ownership under long
term leases to unit buyers. This enables the developers to continue holding outright ownership
rights over the units which they have sold so as to continue leasing, renting and selling of common

areas.

4.1.4 Building plans/sketch plans irregularly used as the basis of registering sectional properties
The definition of a sectional plan in the 1987 Act did not require them to be georeferenced or be
prepared by a qualified surveyor and approved by Survey department. This omission allowed
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registration of sectional properties based on sketch plans and building plans registered under
Registration of Documents Act. The new Act rectifies this by adopting the definition of a sectional
plan that requires it to be georeferenced, prepared by a surveyor and approved by the Survey
departmert.

4.1.5 Compromised proprietary interest on sectional property

The 1987 Act did not guarantee an absolute certificate of lease or certificate of title to the owners
of the sectional uniis. Long-term leases/sub-leases did not confer fuil ownership rights to unit
owners because the mother title remains intact even after the sale of all units. It was therefore
possible for purchasers of sectional units to hold their titles against a charged mother title or head
lease without their lmowledge. Sometimes purchasers of units discover too late that the
reversionary interest of the head lease remained with the developer thus compromising their
proprietary interest on the sectional property.

4.1.6 Non-closure of head lease on opening registers in respect to units

The SPA did not provide for the closure of head lease or mother title on registration of the sectional
plan. This had led to a situation where the developer retained the bead lease title to endanger the
security of titie held by unit owners.

4.1.7 Reversionary interest
Reversionary interest continued to be held by the developer even after selling off all the units. This
state of affairs made sectional property very unattractive to would-be purchasers.

4.1.8 Title did not include proportionate share of common area

The certificate of lease or certificate of title held by the unit owner did not include a proportionate
share of the common area of the sectional property. This Jacuna encouraged developers to interfere
with the common area as they wished to the discomfort of purchasers.

4.1.9 Dealings on registration to be done under LRA
Upon registration of a sectional plan there was no unequivocal requirement that all dealings and

dispositions regarding the unit shall be conducted under the LRA as the sole land registration
regime in Kenya.

4.1.10 Ground rent and rates
Ground rent and rates in respect of each unit title were not assessed separately.

4.1.11 Review of Long-Term Leases/Sub-Leases
There was no mechanism for regularizing long-term leases/sub-leases irregularly registered.
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Chapter 5. LEGAL AND POLICY FRAMEWORK FOR THE PRCPOSED SECTIONAL
PROPERTIES REGULATIONS

An evaluation of the legal and policy frameworks related to the sectional properties industry is
intended to answer the question whether there is a legal basis for developing the proposed
Regulations. It is also intended to bring out the context and legal environment within which the
proposed Sectional Properties Regulations are being developed. Regulatory processes should be
structured so that all regulatory decisions rigorously respect the principles of ‘rule of law’ that is,
responsibility should be explicit for ensuring that all regulations are authorised by higher-level
regulations and are consistent with the supreme law and treaty obligations. In addition, they should
complement other legal requirements and ensure statutory harmony of the entire statute book.

5.1 The National Land Policy 2009

Kenya passed its first National Land Policy in 2009. The policy aims at addressing land issues
arising from the sector. The National Land Policy recognizes the need for security of tenure for all
Kenyans (all socio-economic groups, women, pastoral communities, informal settiement residents
and other marginalized groups).

The overall objective of the National Land Policy is to secure rights over land and provide for
sustainable growth, investment and the reduction of poverty in line with the Government’s overall
development objectives. More specifically the policy provides for:

(a) The right of all citizens with the opportunity to access and beneficially occupy and use
land.

(b) An economicaily, socially equitable and environmentally sustainable allocation and
use of land.

(¢) The efficient, effective and economical operation of the land market.

(d) An efficient and effective utilization of land and land-based resources.

(e) Efficient and transparent land dispute resolution mechanisms.

The policy acknowledges that inefficient and time consuming land information systems have
complicated planning, zoning and overall management of land. The Policy therefore requires
Government to prepare and implement national guidelines to improve the quality and quantity of
land information through computerization at both national and local levels. This will cover all
aspects such as standards, geo-referencing, pre-requisites for Land Information Management
System (LIMS), security, intellectual property rights and land information dissemination and
pricing. The Government is also required to Computerize land records and facilitate access to land

mformation.

The enactment of the Sectional Properties Act therefore is an actualization of the aspirations of the
policy and the Constitution in its quest to give as many citizens as possible access to land by
enabling optimum use of land through sectional properties. Through the Sectional Properties Act,
many have a secure mode of owning a piece of a building or development where all can share

common facilities.
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5.1.2 The Constitution of Kenya

5.1.2.1 Housing as a Human Rights Issue under the Constitution

Article 43 of the Constitution provides that every person has the right to accessible and adequate
housing, and to reasonable standards of sanitation. This places the responsibility of facilitating
accessible and adequate housing to all citizens on the State.

5.1.2.2 Division of housing Function between the two levels of government

Section 20 Part 1 of the Fourth Schedule to the Constitution declares that the Housing Policy shall
be functions of the national government while section 8 Part 2 of the Schedule also provides that
County Planning and Development including housing shail be functions of the county
governments.

5.1.2.3 Principles of land policy
Article 60 of ihe Constitution provides thai land in Kenya shall be held, used and managed in a
manner that is equitzble, efficient, productive and sustainable, and in accordance with the
following principles—
(2) equitable access to iand,
(b) security of land rights;
(c) sustainable and productive management of land resources;
(d) transparent and cost effective administration of land;
(¢) sound conservation and protection of ecologically sensitive areas;
(f) elimination of gender discrimination in law, customs and practices related to land and
property in land; and
{g) encouragement of communities to setile land disputes through recognized local community
initiatives consistent with this Constitution.

Chapter Five of the Constitution provides broadly on the management of land and environment in
Kenya. Article 68 in particular requires Parliament to revise, consolidate and rationalize existing
land laws; revise sectoral land use laws in accordance with the principles and enact legislation to
give effect to the constitutional provisions.

5.1.3 Legal Framework on Land Reforms in Kenya

The latest phase of Land Reforms in Kenya took place immediately after the promulgation of the
Constitution and saw the enactment of the following laws:

5.1.3.1 Land Act, 2012:

This Act to revised, consolidated and rationalized all land laws. It provided for sustainable
administration and management of land. It repealed the Wayleaves Act (Cap. 292), the Land
Acquisition Act (Cap. 295) and amended the Agriculture Act, (Cap 318).

5.1.3.2 Land Registration Act, 2012:
This Act revised, consolidated and rationalized the registration of titles to land and repealed the
Indian Transfer of Property Act, 1882, the Government Lands Act (Cap. 280), the Registration of
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Titles Act (Cap. 281), the Land Titles Act (Cap. 282) and the Registered Land Act (Cap. 300). The
Act provides for detailed land registration procedures and consolidated all five existing registration
systems into one. To give it full effect, the Act is supported by the Land Registration (General)
Regulations, 2017, the Land Registration (Registration Units) Order 2017, Land Registration

(Electronic Transactions) Regulations 2020, the Survey (Electronic Cadastre Transactions)
Regulations 2020.

Despite these robust legal frameworks being in place, land registries in Kenya have continued
operating under the transitional provisions and issuing titles under the repealed statutes.

Currently, the Ministry has begun the conversion process by applying the Land Registration
(Registration units) Order, 2017. The conversion will see land registers maintained under the
repealed Land Acts being closed and the particulars in these registers getting migrated to the new
land register established under section 7 of the Land Registration Act by operation of law. This
Register is maintained in both manual and electronic forms. Land titles issned under the repealed
Land Acts will be phased out and replaced by the new generational titles issued under the Land
Registration Act.

5.1.3.3 Community Land Act, 2016

The Community Land Act provides for the recognition, protection and registration of community
land rights; management and administration of community land. It also provides for the role of
county governments in relation to unregistered community land. The Act repealed the Land (Group
Representatives) Act, (Cap. 287) and the Trust Lands Act, (Cap. 288). This Act provides for the
procedure for adjudication and registration of community land interests including a community
land register, registry and a designated registrar to handle dealings in community land.

5.1.3.4 National Land Commission Act, 2012
This Act provides for the functions and powers of the National Land Commission and gives effect
to the objects and principles of devolved governance in land management and administration.

5.1.3.5 Housing Act, (Cap 117)

This Act provides for loans and grants of public moneys for the construction of awellings and
establishes the National Housing Development Fund and a housing Board. It is under this Act that
the Civil Servants (Housing Scheme Fund) Regulations, 2004 were issued. The Scheme
established a Fund whose cbjective and purpose is to provide housing loan facilities to civil
servants for the purposes of either purchasing or constructing a residential house and developing
housing units for sale and for rental by civil servants. The Scheme is currently being implemented.

The Housing Act is also currently under review to align it with the Constitution, the Kenya Vision
2030 and the National Housing Policy for Kenya.

5.1.3.6 Physical and Land Use Planning Act, 2019
This Act provides for planning, use, regulation and development of land. With regard to
development control, the Act seeks:
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i) to ensure orderly physicai and land use development;

ii) to ensure optimal land use;

iif) to ensure the proper execution and implercentation of approved physical and land
use development plans;

iv) to protect and conserve the environment,

v) to promote public safety and health;

vi) to promote public participation in physical and land use development decision-
making;

vii)to ensure orderly and planned building development, planning, design, construction,
operation and maintenance; and

viii) to promote the safeguarding of national security.

The Act further provides that where the development involves the erection of a building, the
county governmeni wiil consider the following—

i) the use of the building;

ii) the sitting of the building within the plot;

iii) the elevations of the building, plinth area, canopies and height of buildings;

iv) the design, shape, civic design and facade and appearance of the buiiding;

v) the set back and the building line;

vi) access to and parking on iand which the building is to be erected;

vii)loading bay;

viii)  depsity;

ix) plot coverage;

x) provision for rainwater harvesting facilities and water storage tanks in every building;

x1) landscaping;

xii) veniilation and lighting;

xiil)  infrastructure adequacy;

xiv)  environmental, health and cultural considerations; and

xv) any other matter that a county government considers necessary for purposes of

planning.

The Act further provides that where building plans submitted to a county government do not meet
the required standard, a county government shall communicate the areas of improvement to the
applicant who shall amend the buildings plans or drawings accordingly and resubmit to the county
government.

The building pians or drawings to be submitted include:
(a) development plan and drawings;
(b) architectural drawings and specifications;
(¢) civil and structural engineer's drawings and specifications;
(d) electrical engineer’s drawings and specifications; and
(¢) mechanical and plumbing drawings and specifications
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The Act vests the power to undertake development control and grant development permission to
the county governments which have the power within their areas of jurisdiction to—

(a) prohibit or control the use and development of land and buildings in the interests of
proper and orderly development of its area;

(b) control or prohibit the subdivision of land;

(c) consider and approve all development applications and grant all development
permissions;

(d) ensure the proper execution and implementation of approved physical and land use
development plans;

(e) formulate by-laws to regulate zoning in respect of use and density of development;

(D reserve and maintain all the land planned for open spaces, parks, urban forests and
green belts in accordance with the approved physical and land use development plans;
and

(g) consider and determine development planning applications made in respect of land
adjoining or within reasonable vicinity of safeguarding areas.

Other key features of the Act include the following:

(@) It is illegal for a person to carry out development within a county without a
development permission granted by the respective county executive committee
member,

(b) A development permission may be revoked if the applicant contravenes any provision
of the Act or conditions imposed on it.

(¢) A person applying for development permission shall also notify the public of the
development project being proposed and invite the members of the public to submit
any objections on the proposed development project to the relevant county executive
commiitec member for corsideration.

(d) A person applying for development permission shall ensure that any documents, plans
and particulars that are provided to the respective county executive committee member
while applying for development permission have been 'p'repared by the relevant
qualified, registered and licensed professionals.

(e) Before issnance of the development permission, the county executive committee
member shall give a copy of the application to the relevant authorities or agencies to
review and commert on all relevant matters including land survey, roads and transport,
agriculture and livestock, health, public works and utilities, environment and natural
resources, urban development, national security in respect of land adjcining or within
reasonable vicinity of safeguarding areas and any other relevant authority.

(f) When considering an application for development permission, a county executive
committee member shall take into consideration —
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5.1.3

i) the relevant approved naticaal, county, local, city, urban, town and special areas
pians;

ii) provision of community facilities, exvironmentai, and other social amenities in
ihe area where development permission is being sought;

iti) comments made on the application for development permission by other relevant
anthorities in the area where development permission is being sought;

iv) commenis made by the members of the public on the application for development
permission made by the person seeking to undertake development in a certain
area;

v) the Survey Act; and

vi) in the case of a leasehold property, any special conditions stipulated in the lease.

.7 Sectional Properties Aci, 2020

This is the parent Act upon which the Sectional Properties Regulations. 2021 under consideration
are based. The Sectional Properties Act, 2020 provides for division of buildings into units to be
owned by individual proprieiors and common property to be owned by proprietors of the units as

tenants in coremon and o provide for the use and manageiment of ths vmits and common property.

The Act repealed the Sectional Properties Act,1987 and made provision for the following
matters:

1:

N2

Sectional plan-Ali sectional units must be regisiered based on a regisiered Sectional Plan.
The process is ring-fenced against an earlier abuse where units were regisiered based on
sketch plans or building plans. Under ihe new regime, registration of each unit in a sectional
property must be premised on a registered sectional plan prepared by a surveyor and
authenticated by the Authority responsible for survey. In the registered sectional plan, each
registrable interest in the form of a unit is ciearly delineated and shown by coordinates.
Closure of the mother title or head lease-On registration of the Sectional plan, the mother
title or head lease is closed and a register of units opened for issuance of individual
certificates of titles or certificates of leases to respective new unit owners. Unsold units are
registered in the name of the developer. The tiiles confer absolute ownership to the unit
owners who can deal or transact without seeking any consent from the developer as then was
the practice.

Reversionary lnterest- As opposed to the past practice where the developer retained the
mother ttle or hiead lease, afier sale of units and therefore reserved the right to exercise
reversionary interest upon expiry of lease, this Act cures this anomaly by granting unit
owners the right to renew the term of their leases which they corporately exercise through
the corporation upon expiry.

Title to include proportionate interest in common area-The certificate of lease or
certificate of title held by any unit owner shall include the proportionate share of the common
area of the sectional property. This prevents subsequent interference with the common area
as has happened in the past where developers had the latitude to come back and interfere
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with the common area to the detriment and discomfort of unit owners. In this respect unit
owners in a sectional property are protected from this vice.

One registration regime under the Land Registration Act-When the register to each unit
in a registered sectional plan is opened, all dealings and dispositions regarding the unit shall
be conducted under the Land Registration Act. This is meant to streamline land registration
which can only be done under Land Registration Act as a sole land registration regime in

Buyers on loan under Mortgage schemes- as opposed to the past where a unit owner
purchasing his or her property on loan under a mortgage scheme could get a partial discharge
from a financial institution upon completion of payment of the loar, this Act reforms this
practice by allowing such a purchaser to get fully discharged on completion of payment of
the loan. Unit owners are thersfore treated individually and not corporately as happened in

Ground rent and rates- as opposed in the past where Ground rent and rates in respect of
the sectional property were paid corporately, the Sectional Properties Act reforms this
process by apporticning rent and rates to be borne by each individual unit owner. This way,
an individual unit owner has the latitude to deal or transact in his or her property without the
unnecessary hindrance hitherto occasioned by vices connected to corporate compliance to
payment of rent and rates.

Review of Long-Term Feases/Sub-Lezases through conversion process-The Sectional
Properties Act has apprectated the existence of irregular long-term leases/subleasss issued
under the repzaled Act. In this respect, the Act has provided for a mechanism to regularize
these leases. All such irregular long-term leases/sub-leases shall be reviewed to be in
conformity with the Act. On review, stemp duty shall not be demanded in respect of
properties under revisw,

The Corporation-Befors enactment of this Act, the legal status of the corporation was not
clearly spelt out thus leading to developers exploiting this lacuna whereby management
companies or corporations were registered under the companies Act thus defeating the intent
and purpose of sectional ownership. In this respect, this Act reforms this practice by

specifically malking the Sectionsl Propeities Act to bz the sole regisiration regime of
corporations. The certificate of registration of a corporation automafically issues upon
registration of the respective sectional plan. This enables the corporation to aftain the
corporate status including opening a bank account and do other roles capable of being
performed by a legal eatity.

Corporation to Manage Property and Resolve Disputes- The Act vests management of
the sectional property with the corporation through a property manager or any other person
unit owners may dezm fit. In addition, the Bill gives the corporation povwrers to resolve
disputes by constituting a Dispute Resolution Committee to hear disputes arising within the

sectional property on reed basis.
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Chapter 6: PUBLIC CONSULTATIONS

An evaluation of the public consultation process is necessary to ascertain whether all interested
parties had the opportunity to present their views. Regulations should be developed in an open and
transparent fashion, with appropriate procedures for effective and timely input from interested
parties such as affected businesses, interest groups, professional bodies and other government
ministries, departments and agencies.
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6.1 Legal requirements relating to public participation and consultation

Participation of the people, inclusivity, transparency and accountability are a constitutional
requirements whenever the State or public officer applies the Constitution, enacts any law or makes
or implements a public policy?. This requirement is premised on the sovereignty principle’ which
vests all sovereign power to the people of Kenya. This power entitles the people to unfettered
access to the process of making public decisions through their involvement.

Further, the objects of devolution? give powers of self-governance to the people and enhance their
participation in the exercise of ithe powers of the State and in making decisions affecting them and
recognize the rights of communities to manage their own affairs and to further their development.
Finally, the values and principles of public service® requires the involvement of the people in the
process of policymaking and part, transparency and provision to the public of timely end accurate
information.

With regard to the subsidiary legislation making process, the Statutory Instruments Act requires
that the regulatory making auih rity shall undertake public consultations before making statutory
instruments (Regulations), and particularly, where the proposed Regulations are likely to have a
direct or a substantial indirect effect on business or resirict competition. The Act provides that in
determining whether any consultation that was undertsken is appropriate, the regilation making
authority shall have regard to all relevaa: rruatiers, tcluding the extent to which the consultation:
(a) drew on the knowledge of persons having expertise in fields relevant to the proposed
statutory instrument; and
(b) ensured that persons likely to be affected by the propesed statutory instrument had an
adequate opportunity to comment on its proposed content.

The Statutory Instruments Act further requires that the persons to be consulted should either
directly or by advertizeraent through representative organizations be invited to malke submissions
by a specified date, which should not bs lesser than 14 days or be invited to participate in public
hearings concerning the proposed instrument.
6.2 Indusiry Stakeholders
The following stakehclders were identified for purposes of developing the Sectional Properties
Regulations:

1. Ministry of Transport, Infrastructure, Housing, Urban Development and Public Works

2. Ministry of Lands and Physical Planning

3. The Naticunal Land Commission

4. The County Governments through Council of Govemnors (CoG)

2 Article 10 of the Constitution

3 Article 1 of the Constitution

4 Article 174{c) of the Constitution
> Article 232 (1) of the Constitution
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5. Law Society of Kenya (L.SK)

6. Institute of Surveyors of Kenya (ISK),

7. Kenya Privaie Sector Alliance (KEPSA),
8. Kenya Private Property Developers (KPDA),
9. Estate Agenis Registration Board (EARB),
10. Valuers Kegistration Board (VRB),

11. Kenya Instituie of Planners (KIP),

12. Kenya Bankeys Association (KBA),

13. Architectural Association of Kenya,

14. Kenya Vision 2030,

15. Association of Lands Suiveyors,

16. National Heusing Corporation (NHC),

17. National Sccial Security Fund (NSSF)

18. Council of Governors

19. Nairobi Meiropolitan Service (NMS)

20. Kenya Revenue Awihority (KRA

21. Al members of the public

6.3 The Process of public consultation

6.3.1 Earlier consuliaiive process

When the draft Bill repealing the 1987 SPA was being developed two years ago, there was an
elaborate public consultation process whose reporis and comments have informed the contents of
these Regulations.

The Commiittee visited the following regicas on the dates shown:

a) Nairobi, covering Nairobi, Kiambu, Kajiado, Nakuru anc Machakos counties on 17th April
201€ at Kenya Bankers;

b) Kisumu, covering Kisii, Nyamira, Migori, Siaya, HomaBay, Kakamsga, and Bungoma
counties on 24th April, 2018 at Sunset Hotel;

c¢) Eldoret, covering Kericho, Uasin Gishu, TransNzoia, Nandi, Elgeyo Marakwet and
Baringo counties on 26" April,2018 at Sirikwa Hotel; and

d) Mombasa, covering Mombasa, Kwale, Lamu, Tana River, Taita Taveta and Kilifi counties
on 3" May, 2018 at Mombasa Beach Hotel.

6.3.2 Public Consultations on the Seciional Properties Regulations, 2021

On the 12" March, 2021, the Cabinet Secretary for Lands and Physical Planning appointed the
Taskforce on Formulation of the Sectional Properties Regulations vide Gazette Notice No. 2217
0f 2021. On the 21 May, 2021, the Cabinet Secretary extended the term of the Taskforce for 45
days with effect from the 12" May, 2021.

Page | 22



The mandate of the Taskforce was to formulate Regulations to give effect to the Sectional
Properties Act, 2020. The membership of the Taskforce comprised of experts drawn from both
public and private sectors. It has representatives from the Ministry of Lands and Physical Planning,
the Attorney General, the National Land Commission, the State Department of Housing and Urban
Development, the Council of Governors, the Kenya Vision 2030 and the Kenya Law Reform
Commission. The private sector was representec by the Law Society of Kenya, the Association of
Licensed Land Surveyors of Kenya, The Institute of Surveyors of Kenya, The Kenya Private
Developers Association, and the Estate Agents Registration Board.

Pursuant to section 5 of the Statutory Instruments Act,’ the Taskforce 1dentified the above specified
stakeholders whom it engaged in consultative process. These include the main professional and
specialist institutions and individuals who will be directly or indirectly affected by the proposed
statutory instruments’.

6.4  Public Consuliation Approach and Methodologies

According to the Taskforce calendar of events, the stakeholder consultations were intended to be
undertaken during the months of April to May 2021. Unfortunately, this coincided with the global
pandemic of the COVID-19 disease, which has seen governments across the world employ certain
health protecols aimed at minimizing infections. During this period, there are movement
restrictions, prohibition of public or social gathering, maintaining social distance and a
requirement for people offering non-essential services o work from their homes. It was iherefore
neither lawful nor practical to convene physical stakeholder consultative sessions.

This therefore forced the taskforce to adopt an approach and methodology that was conducive to
the circumstances of the day. The taskforce opted to adopt the following methodology:

1. Post draft copies of the draft Sectional Properties Regulations, 2021 and the Regulatory
Impact Assessment onto the Ministry’s website and publish copies in wide circulating
print media inviting representations generally and specifically from the identified
stakeholders;

2. Notify the stakeholders of the ongoing process znd invite them to require their
submissions or: the draft Regulztions within a specified reasonable period;
3. Publish a notice of the intended stakeholder engagement in the Kenya Gazette;

4. Post an advertisement in a newspaper with national circulation inviting any person or
institution to make their submissions within a specified date and directing them on where
they can get copies ¢f the Regulations;

5. Supplemest with ths advertisement other electronic media;

6. Hold virtual/ontine meetings with select stakeholders where possible.

§ Institutions from where there can be drawn knowledge of persons having expertise in fields refevant to the
proposed statutory instrurient and persons likely to be affected by the proposed statutory instrument.
7 See list of consulted institutions helow
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Based on the above approach, a total of 6 virtual meetings were held between the Taskforce and
key stakeholders. The following is the full list of persons and institutions consulted between May
and June, 2020.

- No  Targeted Stakeholders Date No of
' o o o o PARCRAOG
S 28t April 128
- 1. Law Seciety of Kenya 2021 ‘
2. Association of Licensed Land Surveyors of Kenya

Instton Of Surveyors of Kenya (ISK) 294 April 2021 245
Institution Of Quantity Surveyors Of Kenya (IQSK)
Institution Of Engineers Of Kenya (IEXK)
s ssociation Of Construciion Managers Of iKenya (ACMK)
I{enya Private Sector Alliance (KEPSA)
Kenya Property Developers Association (KPDA)
Esiate Agents Registration Board (EARDB)
0. Valuers Registration Doard (VRE), Kenya
1

cute CFf Pizoners (KIF)

S 00 N O AW

. Town And County Planners Association Of Kenya

(TCPAK)

13. Kenya Benkers Association (IKBA)
. 14, Architecrural Association Of Kenya (ALS)

15, Private Developers, Seccos and Housing Co-operatives
3 Coum.xl of Governors, C County uovemmeuts 3w May 2021 52
4 1. Kenya Revenue Authority, 4 May 2021 28
! 2. Ministry of Transport, Infrastructure, Housing, Urban
Developraent and Public Wotks - State Depattment of
Housing and Urban Development,
INational Construction Auathotity,
WHC and
NSSF

L e

5 CSQ’s 5t May 2021 41
: Kenya Land Alliance

Pamoja Trust

We Effect

Action Aid

Dorothy Park Home owners

Naluru County Public Opinion Consultative Initiative

Taita Taveta Human Rights Watch

ISK

LN AW

6 1. Minisuy of Lands and Physical Planning 74 May 2021
i 2. Nadonal Land Commission :
3. Kenya Vision 2030

(oo )
—_
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In addition to the above, the Ministry received written representations form the following persons
or institutions:

Law society of Kenya (LSK)
Erderman property limited
Association of Licensed Land Surveyors of Kenya (ALLSK)
Kenya Institute of Planners (KIP)
State Department of Housin g and Urban Development (SDHUD)
Safaricom Investment Co-operative Society limited,
Kenya Istitute of Planners (KIP)
Nancy Migwi-Waweru Advocates
Nazir Madatali
. Philip Talam
. Toshie Mhaya
. Borowo & Kipsigic Self Help Group
- Institution of Surveyors of Kenya (ISK)
.J A, Gardner
- Dorethy’s Park Residents Association
- The Kenya Alliance Of Resident Associations (KARA)
. Jasper N mwenda (Department of Geospatial and Space Technolo gy, University of Nairobi)
18. Moses Mugendi
19. Kenya Revenue Authority
20. Kenya Rankers Ascociation

== 0 00NN D W ON e
—_— s e T EHN

et et et e
N OV AW

Attached to the report is a detailed matrix indicating representations received from the
stakeholders, their comments 21d action taken in revising the Regulations.

Chapter 7: AN OVERVIEW OF THE PROPOSED SECTIONAL PROPERTIES
REGULATIONS: SALIENT FEATURES

This overview is intended to assess whether the proposed regulation is clear, consistent,
comprehensible and comprehensive enough to address the identified problem. The regulations
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should be understnod by likely users, and to that end the Regulator should take steps to ensure
that the text and structure of rules are as clear as possible.

The structure of the proposed Sectional Properties Regulations, 2021 is as follows:

7.1 Design of Foirns and application of the LRA

The regisiration of sectional properties like any other land registration process will be undertaken
under the Land Registration Act and the Regulations made thereunder. This includes the Forms
designed under the LRA Regulations. In addition, the following new Forms have been developed
under these Regulations:

Rent Apportionment Form
Application for Endorsement by County Government

Schedule of Unit Factois

Legend

2

gisiration of Corporation

Application for :

I O UL A WD =
v
(]
2.
<
(o]
=
o
o
C4
=
=N
)
.
(@)
4
Q
o
%

Sectional ¥ian Register(freehold)

Sectional Pian Register(leasehold)

RS

Certificate Of Regisiration

10. Unit Register (Frechola)

11. Unit Register (Leasehold)

12. Certificate Of Title For Sectional Property

13. Ceriificate Of Lease For Sectional Property

14. Consent of Unit Owner(s) for Sub-Division or Consolidation of a Sectional Plan
15. Application For Conversion of Sub-Leases/Long-Term Leases
16. Intention to Rent WNotice to Corporation

17. Notice of Tenancy/End of Tenancy o Corporation

18. Corporation Notice to Unit Owaer

19. Tenant in Breach of By-Laws

20. Vacation Notice to Tenant By Corporation

21. Public Notice on the Termination of Sectional Status

22. Notice of Change of Address of Board

23. Notice of Change of Board

24. Notice of Change of Board Membership on Exit of Unit Owner
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7.1.1  Process of application for registration of a sectional pian

An application for registration of a sectional plan shall be using the relevant Form under the Land
Registration (General) Regulations, 2017 and shall be done simultaneously with an application for
registration of the corporation. The Registrar shall proceed with the application in the manner
provided under the LRA . The particulars to be captured for purposes of registering the corporation
include a list of the persons who are the owners of the units in the parcel which shall be updated
from time to time on need basis capturing name, contact, address and signature. Upon registration
of the corporation the Registrar shail issuc a certificate in the prescribed form.

7.1.2  Additional particulars of a sectional plans register
There will be a sectional plans register, a unit register (frechold) and 2 unit register (leasehold).
The Registrar shall also keep a register of corporations. The register shal! contain the property
section, the proprietorship section and the encumbrance section.
The property section o7 a sectional unit register for a lease shall contain the following additional
details:

1) asection plan number;

11} aunique suffix number to the section unit;

i) the approximate floor area of the section unit; and

iv) approximate area in case of lease of part of the parcel.
The proprietorship section of a register shall contain a description of a proprietor of a parcel
specifying:

i) the name of a proprictor including the identification details in the case of mdividual or, if

the proprictor is a corporate entity, the registration. number;

i) the gender of a propristor, where applicable;

iii) the postal and physical address of the proprietor for service in Kenya;

iv) the telephone numbers end email adiress of a proprietor;

v) the personal identification number of 2 proprieior;

vi} the naticality of the proprieter;

vi)any inhibitions, cautions or restrictions affecting the proprister's right of disposition and

which are required o be noted under the Act; and

viii) such other matters as may b requirad to be entered under the Act or any other law.
7.1.3 A Certificate of Title 2nd a certificate of lease for sectional property
This shall capture the following particulars:

1) Title Namber

ii) Unit Number

iii) Shares in the commern property

1v) Approximate Uit Floor Arss

v) User details

vi) Sectional Flzen Number
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vii) Nature

viii) Daie

ix) Easement

x) Name of proprietor

xi) Encumbrance details including the name and address for service of the encumbrancer,
dealings with the encumbrancer including matters affecting its priority capable of being
noted on the register.

For purposes of zllocating shares to the common property, there shall be assigned a unit factor so
that the tofal of the unit factors for all units in a parcel is equal to ten thousand.
7.1.4 Execution and verification of instruments
Verification. of insiruments shall be by the following persons:
Instrumeni execuied in Kenya—
i) aperson qualified @ piactice as an advocate;
ii) 2 Judge, Magistrate ¢ Kadhi;

iii) the Registrar ov the Deputy Registrar of the High Court;

iv) a Regisivar; oF

v) & Superintendent of Prisons.
Instruments xecuted in foreign couniries —
i} a notary public;
i) a Kenyan High Commnissionsat;
iii) a Kenyan Amnbassador; oF
a Kenyan Head of Consulate.

7.1.5 Sub-division and consclidation

Sub-division and consolidation of sectional units shall procezsd in the same manner, with necessary
modifications, as registering a new sectional unit.

On the regisiration of a sectional plan of subdivision or consolidation, units comprising the
sectional plen are subject to the burden and have the benefit of any easements affecting those units
in the original sectional plan which are included in the sectional plan of subdivision or
consolidation.

Before regisicring & proposed sectional plan of sub-division or consolidation, the Registrar shall
amend, the original sectional plan in accordance with the manner endorsed by a surveyor.

A sub-division or consolidation plan which affects incidental rights of any other unit owner shall
not be registered unless the affected owner gives consent.

An endorsement certificate is provided.
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7.1.6  Contents of sectional plan
In addition to the following details required under section 9 of the Act, it shall contain a “Site and
Building Location Plan” and “Figor Plan” drawn to the scale required by the Survey Regulations:
1) be described in the heading of the plan as a sectional plan;
i) be geo-referenced:;
i1i) bear a statement containing those particulars as may be necessary to identify the title to the
parcetl;
1v) include » drawing illusirating the units and distinguishing the units by numbers or other
symbols; (&) show the approximate floor area of each unit;
v) have endorsed on it 2 schedule specifying in whole numbers the unit factor for each unit in
the parcel;
vi) be signed by the proprietor;
vii)be signed and sezled by the office or authority responsible for survey,
viii) have endorsed on it the address at which documents may be ssrved on the Cerporation
concerned in accordance with section 54; and
ix) clearly indicaiz the user of the unit.
A floor plan of a secticnal plan presented for registration shall illustrate the units which shall be
numbered conzecutively commencin g with unit 1 2nd terminating with a unit number to
correspond fc the total nuraber of units comprised in the parcel. Where a unit consisis of more than
one part, each part shall bs rumbered as part of that unit.
Upon registration of a sub-division of consalidation, the criginal unit shall be cancelled in the
existing sectionz! plan and the new 1nit shall be numbered consecutively, the lovsest new unit
number being greater by one than the highest number in the existing sectional plan.
7.1.7 Cecnversion of sub-leases/long-tenm leases to vnits
Long term sub-icases that are intended to confer ownership of an apartment, flat, maisonette, iown
house or an office that were registered befors the commencement of the Act shall he reviewed and
registered under the Act if the property comprised is properly geo-referenced and approved by the
statutory tody responsible fr the survey of land,
An applican: shal! sabmii a sectional 2lan for registration to the registrar within 2 vears from the
date of the SPA 2020,
The registrar shall register the sectiona
title/lease

plan and issue the owners of the unit with certificate of

7.1.8 By-laws ¢l the corporation
The Regulations include a set of model by-laws which would be applicable before a corporation
customizes its own with the wmode! provided. The by-laws provide for:

1) duties of 2 unit owner

ii) Powers of the corporation

iif) Election of the Board of the corporation

iv) Bligibility to sit on the Roard
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v) Voting
vi) Term of oifice

vii)Removal of a member of the Board.

viii) Vacating of the office of a member of the Board
ix) Vacaucy

x) Officers of the Corporation.

xi) Majority vote and guorum of the Board.

xii) Writien resolutiomn.

xiv) Signing authority.

xv) Duties and powers of the board

%vi) Procedus

- 21 eeting of the board.

xvii) Mestings other than an annual general meeting
xviii) Notice end quoram at meetings of the corporation
xix) Frocedure at meeting of the corporation

=yt regerve fund

xxi) Restrictions in use
xxii) Amendment of by-laws

7.1.9 Other salient features
There are provisions relating to:

(a) termination of sectional status of a building;
(b) extension/renewal of lease;

(c) submission of electronic forms;

(d) fees payable for sectional properties (same fees prescribed by the Registration of Titles

(Fees) Rules, 2010, the Land Titles (Survey Fees) Rules, the Land Titles (Registration Fees)

" heaw 4 £ N
Rules, 1994 and any other eppliceble fees; and

() provisions relating to power of attorney.
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Chapter 8: COST-BENEFIT ANALYSIS

8.1 Costs and Benefits Generally

The analysis of the expected costs and benefits of the proposed Sectional Properties Regulations
contained in this Part seeks to answer the question whether the benefits Jjustify the costs. This
would enable the Regulaior to estimate the total expected cost and benefit of every aspect of the
Regulations. This will in turn inform the decision makers since the cost of government action

should be justifizd by its benefite before action is taken.

Tablei:
8.2 Matrix of Benefits and Costs on the Sectional Properties Regulations
Problem Propesed Reform Benefits Cost
Use of building plans | Requirement that Enables geo- Cost of preparation

and sketch plans which
were not
georeferenced as the
basis of registering
sectional propertics

Sectional Plans must
be georeferenced,
prepared by a
surveyor and
approved by the
survey depeitment

positioning and
unique identification
of units

of sectional plan

Statutory charges are
nominel

Compremised
proprietery intersst on
sectional property

N

&, Provides for
regularization of
long-term
leases/sub-leases
that were issued

in respect of

parcels and units

that vrere not

georeferenced.

b) .A cemifizate of
lease or
certificata aftitle
is capable of
conferring
evchisive
ownerchip rights
to unit ownars
because the
maother title is
closad

a) Geo-referenced
units

b) Guarantees
complete
certificate of
lease or
certificate of title
to the owners of
the sectional
unit

6]

Cost of preparation
¥ sectional plan
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Problem

Proposed Heform

Cost

Reversionary interest

Reversionary interest

Q
<

wner of szotions

Minimal statutory

remains with the goes to the owners of | unit is capabie of cost
developer sectional units in renewing or
proportionate shares | extending lease terin
since the head as Government issues
lese/mother title is tities divecily o unit
closed OWDELS.
pon expiry of lease
the o'wners of units
may throvgh the
corporation apply for
renewal/exiension
ciicnal iitle Eliinaces fraud and | No cost
is3ied to the ner i
COMIMON PEOHes individual purchaser
Ownership o the of & unit eball include
common aress is not | the proporiicnate Removes legal
clearly defin:c and share of the unit acuna and enhances
this lacuna cm.ouraged owner 1n the cl vity
developers ¢ aiienate | common arsa of the
the same to ¢ sectional property
discom.{oit 0f uni
OWNers.
Failure tc close the Requirement to close | Cures abusss No cost
head lease icading (o the mother title or occasioned by
interference of sanctity | head lease upon developeis charging
of title of the sectional | registration of the mother title
unit OWNers sectional plan without the consent
or knowledge of unit
OWIETS
Partial discharge by Full discharge of a Purchaser’s title is no | No cost
banks t¢ owners of charge upon payment | longer encumbered
sectional units even regardliess of statis by the obligations of
after servicing th of the adjoining the corporation
mortgages sectional units
Requirement for an Ground rent and rates | Ground rent and rates | No cost

owner of sectional

to be paid by unit

in respect of each

Page | 32



Problem

Proposed Reform

Benefits

Cost

property to pay rent
and rates through the
developer/management
company

owners in respect of
cach sectional unit

unit title shall be
assessed individually
and shall be the
respousibility of each
individual owner

Irregularly registered
long-term leases

Provision for revisw
and conversion to
conform with section
54 (5) of the Land
Registration Act

A developer, an
owner, or the
corporation may,
apply to the registrar,
initiate the review

Minimal cost

Unclear provisicns
relating to the
formation of the
corporation

Requirement that the
corporation must be
formed at the time
the sectional plan is
being registered

Eliminates practices
where unit owners
have had to
incorporate limited
liability companies

No cost
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Chapter ¢: CONE
REGULATIOME

This Part considers iae question whether the proposed regulation is the best form of government
action. The Statutory Instruments Act requires a regulator to carry out, early in the regulatory
process, an informed comparison of & variety of regulatory and non-regulatory policy measures,
considering relevant issues such as costs, benefits, distributional effects and administrative
requirercents.

- ?.,-\ /-\!\,

Regulation skould be the last resort in realizing policy objectives. There are aiiernatives, which

3

could comie in handy in dealing with certain a.spec’r.s of the construction industyy.
The opticns censidered under this part are the following:

9.1 Opticn one: Maintenauce of the Status Quo
Maintaining the status gro means that no regulations will be developed and therefore ihe new
Sectional Froperties Aci, 2020 will not get fully implemnented. The development cf the
) 5
HONS 18 2w
Regulations

erment of the Act vrhich seels adds

g5 the problems and challenges that
have faced ine eactor since 1987. As enacted the Act requires these K. ecruiations for its full
implementation. Key aspects of the Regulations which may impact on the implementation of the
Act inciude decigning Forms to be used, setting out application and registration procedures,
providing for the register and registry and prescribing by-taws for the corporation.

The failure to develop new regulations would also mean that the Regulations developed under
the repealed Sectional Properties Act,1987 will continue to apply. However, these Regulations
are either inconsistent with the new Act or obsolete.

9.2 Opiion two: Adminisrative rmeasures

This is 2 non-regulatory measure which if applied, will depend on the good will of I public officers
to implement the provision of the new Act. Adminisirative measures involve issuance of directives
and circulers o the various land registries and hoping that they will be implemented.
Administrative measures do not have the force of law and may be challenged in court of law.

93  Option three: Developing the Sectional Properties Regulations, 2021

Given the shortcomings the 1987 Act, Parliament enacted the Sectional Properiies Act,2020
which largely addresses e challenges of the formes law. For this new Act o oe fully
implemented there if need to develop the Regulations.

The preposed Regulations seek to:

i) Designibe presciibed Foims inciuding the form of certificates of titie to units;

ii) Prescribe the manner of registering sectional plans;

iii) Prescribe the procedure of registering a corporation

iv) Prescribe the manner of opening and keeping the registers in respect of Sectional plans,
Sectional units and corporations
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REPUBLIC OF KENYA
MINISTRY OF NDS AND PHYSICAL PLANNING

STATUTORY INSTRUMENTS ACT
& ONo. ZS of: 2020)

PURSUANT 1o soction 8 of the Statutory [astruments Act, 2013, the Cabinet Secretary for Lands and Physical Planning notifies the
general public that & Regulatory hmpact Statement on the proposed Sectional Propertics Regulations, 2021 1o effect implementation of
the Sectional Properiies Act, 2020 has been prepared to assess the impact of the regulations on the community and businesses.

The main objective of the proposed regulations is 10 facilitate the implementation of the Sectional Properties Act, 2020 which provides
for division of buildings inte units to be owned by individual proprietons and common property to be owned by the proprietors of the
units as tenznts in common. The Act also provides for the use and management of the units and common property and other connzcted
purposes.

Given that the mein ebjective of the Act is ta give ownership of units in an aparment and high-rise buildings or even units developed in
a horizontal setting albeit on one parcel of land, it is necessary to make reguiations that facilitate this model of ownership and living
‘within the framework provided by the Act. Power 10 make regulations is provided under Section 59 of the Act, The following is a
summary of what the regulations seek o provide for:

(2) Procedure for making application for registration of a Sectional Plan and & corporation.

(b) The procedure for registration of sectional plans and consequent keeping of a Sectional Plans Register where all Sectional Plans
will be registered.

(¢) The procedure for re@stration of 2 Corporation and the corresponding keeping of & corporation register.

(d) Procedure for opening unit registers both for frezhold end leasehold parcels based on the Registered Sectional Plan und subsequent
procedure of issuing certificates of title und certificates of lease respectively.

(&) Procedure for preparation of Sectional Plans and the provision of standard forms to guide the process.
(f) Procedure for converting long-term leases in respect of propertices or units not properly georcferenced
(g) Prescribe fees payable under the Act.

This is therefore o request all persons likaly to be aifected by the proposed regulations to submit writicn memoranda on the proposed
regulations 1o reach the undersigued within fourteen (14) days from the date of publicarion of this notice.

The draft Regulatory Impact Statement and the proposed regulations are available on the Ministry's website: https:/lands.go.ke. The i We
proposed regulations and the Regulatory Tmpact Statement are also available an request through the Ministry’s email address at f JG
spregulations@gmazil.com_during normal working hours. P Ne
Due to the prevuiling global health concerns, the Ministry also welcomes any stakeholder who would prefer virlual interaclion on the
subject matter ta notify the Ministry through the email address given below in order for the Ministry to prepare for such meetings. The Th
virtual meetings will be scheduled as public fora and will take plac '7'.""'"'."'*“""'"--‘*"-“-’*1"'- S 2 O S —f et By
from 10.00 n.m. to 4.00 p.m. to discess the proposed Regulations ggd the Regulatory Impact Statem i omments received. the
Pleasc sead your written comments to: 5 rﬁ;‘ ve
P ’ MR
The Princi Scrtary THE NATIONAL ASSEMBI|y |} £
State Departraent of Lands : 5 1.
Ministry of Lands and Physical Planniny PAPERS LATD -
Ardhi House. | Ngong Avenue - D AY 2.
P. 0. Box 30450-00100 DATE: 02 DEC 2601 e
NAIROBI L
OR TABLED L+ eye !
BY. Q) M [ SE
Email to: spregulptions@amail.com : !
YA T : SSeme .
THE-TAELE: o e ; L—
>

hitps://vpn.uonbi.ac.ke/proxy/3aie1d97/hitps/epaper.nationmedia.com/Kenya/DailyNation/issue/100/2342021100097453/242VW=2



v) Prescribe the fees to be paid for any

done under the Act;

vi) Prescribe the model by-laws for the corporations;

vii) Prescribe all matters that are required or that are necessary or convenient for carrying out
or giving effect to the Act.

9.4
Table 2:

Impact analysis of the Options

9.4.1 Mairix of impact of options on key sectors

procedure or function required or permitted to be

es efficiert mortgege

trancactions.

Impacten | Option one: Option twe: Option three:
sectors Meaintaining the Status | Administrative Developing tire Sectional
quo measures Properties Regulations
This entails doing This entails putting | This entails designing the
notlring and retaining in place Forms, prescribing the fees,
e curent state of administrative manner of registration,
affairs. Ineasures to ensure | applications to Court, by-
implementation of | laws for the corporations and
the Act. all matters that are necessary
giving sffect to the Act.
Impact on «  Continued ¢ Itisunlikely that | ¢ The proposed measures in
Public convoluted process administrative the Regulatisns will not”
sector of  registration of processes orly address the
sectional properties without the force challenges but also create
0 persist. of law  will an erabling environment
¢ No puarantee of effectively for investors and property
vights unit owiners. address the oWners,
e Ieversionary iiferest convoluted e Regisiration 2ad issuance
chellenges registretion cta zeciional title
¢ Inciffererce to precess of premised on a registered
misrket neads sectional ¢sctional plan prepared
including properties. by a surveyor will
growing demand for eliminate the irregular
sffordatle  housing, practice where titles are
nesed  use  and icsued based on sketch
Lragisr-planned plans cr building plans.
ities a3 well e Closurs of head lease or

mcther title on

registration of the
ssotional plen ensures
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sectional property
industry

administrative
measures will
expand the
market or

¢ Reveaue  collection that the deveioper does
or not retair the same io
ground  cent  and endanger the security of
rates. titie heid by unit owners.
o Nom-zlesure of ihe
nother title or head
lease/continued
mischief by property
developers
o Long term
lease/;‘ub}.ease
chailenges n
conferring
ownership.
Impact on ¢ 2 private sector ¢ There isne © 7elE SECTOT
Private whici is expected to guarantes that nsfer
sector boost the sectional adminisiraiive
property market will measures will
largely remain address privaie the to dns unit gwiers as
unaffeciec secior COnCeIns opposei i the current
on SCCthl‘lai seenaic die iaiersst lies
property market. with e developer and
provides Gl sectional
tidle igsued to the
individual purchaser of a
unit shiell intiude the
proportionsic share of the
unit owier i the
common property.

e Assigring ihe
proporiicnaic interest in
the conur.cn arss
eliminates room for fraud
or irregular dealings

Economic ¢ No eviderice of e No guaraniee o  The Reguiztions largely
Impact promotion of that

promote the adoption of
the sectional property
industry by addressing
the obtaining challenges.
For instance, where a
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promote

adoption of the
sectional
property.

purchaser of unit buys the
property under a
mortgage arrangement
and has finished servicing
the mortgage, the
purchaser shall
consequently be
individually fully
discharged as opposed to

partial discharge given by
banks under the current
practice. This is to avoid
a situation wbere a

purchaser’s title remains
encumbered d espite
completely discharging
his obi*gations.

o Discrimination
in relation to

Social ¢ Continued e Risk of unfair Promiotes seciional
Impact suppression in social and property ag a means of
growth of sectional business socizl ascess to housing.
property markets practices. Resolves th = challenges
¢ Ownership of the ¢ No guarantee affecting acoption of
Commen property is that the sectional properties.
not clearly defined. challenges Certificate of lease or
This is & lacuna affecting the ceriificet id by
which encourages sectional the unit svimer
developers io prcperty ixclude ths proportionate
iterfere with the irdustry will be share of the ceramon area
COmMOL property to addressed. of the gectinnal property.
the discomfort of '
sactionz! unit
purchasers.
Human e Digcrimination of e No guarantee 3 opposed to the past
Rights secticnal y m"t that propearty practice  where  the
Impact cwiters with regard rights of developer retained the
te t._ul,ev:v,' rights/ sectional unit mother title or head lease,
reversioneat y intcrest owners will be salz of units and
° secured. therefore  reserved the

T s 7 Og ]
right o gxercise
reversionary interest upon
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zoeordes

discharge on the
basis that their
linbilities are joiit

Triscrimnination

discharge of
charges.
Sectionzl unit
owners accorded
partial discharge
on the basis that

i AA0! .nl/ by
oviaers the

LEVEISIOnary
they

o cosprantely ¢ 1Hon
related to ownership their liabilities
of common property. are joint
Cwaership of the buys 4 ety under a
COMIMGI: property is mortgags arrangement
noi clearly defined. aid nas finished .,crvicng
This is & lacuna the raorizags, the
which encourages i -L;L'.EA
develone;rs to conssguanidy te
interfere with the individusliy fully
COMMOT DIG my o Tincnaignd 2 opposed to
tne discomiort of ; piven by
sectional unit ¢ the current
purchasers. i to avold
VLSS a
puzchaser’s title remains
encuratered despite
corpleiety discharging
his tbligaticns
Impact on o Existing mortgag No guarantee ThE caic Wit &
business problems relating to thet existing gurchaser’s title remains
sectional properties mortgage encumbered despits
to continue problerns compleiely discharging

relating to
sectional
properties will
be addressed

his obligaticas 15

34 3
aCCressed.,

A zectional unit owner
wha buys property under
morigage arvangerneit
and kas fully et his/her
obligations, the purchaser
shall individually be fully
discharged as opposed to
pastial discharge given by
banks under the current
practice.
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All long-term leases/sub-
leases irregularly
registered shall be
reviewed to conform with
the provisions of section
54(5) of the LRA. A
developer, an owner, or
the corporation may, on
an application made to
the regisirar, initiate the
review,

Impact on
environment

@

No environmental
considerations.

No guarantee

environmental
considerations
shall be taken.

Requirement for geo-
referenced sectiona! plans
means that sectional
properties will conform to
general physical planning
and environmental
requirernents.

Impact on
taxes

@

No effect on tax
collection

No effect on tax
collection

Enharces tax collection
Ground rent and rates in
respect of each unit title
shall be assessed in
respect of each unit and
shall be the responsibility
of ezchk fndividual owner.
This is to aveid scenarios
where unit owners have
to pey through the
developer/nianagement
company which often led
to delays/default

The Corporation
envisaged in the Sectional
Properties Act ic
comprised of unit owners
and is responsible for the
management of the

Ec‘zonc‘ property. The
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wiisTs CUIGEers Reve ha& to

meornainte Hmnied

:sbility compeanies

commanly 2afled

Impact on »  The existing lega e Regulatory ¢
existing zaps will not be conceris will
legal addressed. yemaxn ui- e I'rovides harmony with
framevvorks addressed. relz_te legel frameworks.
© ther legal
a nrn(‘.nfmto or
‘ enactmenis will be

required.

95  Preferred Option

Rased on the above analysis it is clear the third option (Developing the Sectional Properties
Regulations, 2021) is the preferred option. Although it is not capable of providing monetary cost
of the options, it is clear that the benefits and impact of developing Sectional Properties
Regulations by far outweigh any estimated cost of its implementation. The other two options
have little or no impact in addressing the problerm.
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Chapter 10: COMPLIANCE AND IMPLEMENTATION

As different aspects of the proposed regulations are evaluated and analyzed, it is important to
determine how compliance and implementation of the actual provisions wiil be achieved. It is the
duty of the regulator to assess the adequacy of the institutional framework and other incentives
through which the regulation will take effect, and design responsive implementation Strategies
that make the best use of them?.

Chapter 11: CONCLUSION
Based on the zbave analysis, the following matters are apparent:

11.1  The Regu1ate31'y--3\/.‘iaking Authority and the legal mandate:

1) Section 59 of the Sectional Properties Act, 2020 empowers the Cabinet Secretary to make
regulations generally to give effect to the Act and in particular prescribe:

i) Design the prescribed Forms including the form of certificates of title to units;

iil) Prescribe the mamer of registering secticnal plans;

iv) Prescribe the procedure of registering a corporation

V) Prescribe the manner of opening and keeping the registers in respect of Sectional plans,
Sectionei uniis 2ad corporations

vi) Presciibe the fees to be paid for any procedure or function required or permitied to be
dore under the Acs;

vii) Prescrils the medel by-laws for the sorporations; and

viii) Prescribs all rantters that are required or that are necessary or convenient for carrying

g4 R 1% ST b dor 4 3
out ox giviilg ef7es fo the Aot

It is therefore clear that the regulatory-making authority has the requisite lega! mandate to make
the Regulations under considerations,

cousultations:

112 Condacyofp
Section 5 of the Statutory Instruments Act requires that a regulation-making authority to conduct

public consuliations and to drawing on the knowledge of persons having expertise in fields relevant
to the propoced statutory instrument; and to ensure that persons likely to e affected by the

proposed statutory instrumens had an adequate opportunity to comment on its proposed content.
This RIA is prepared in bart preparation for the public consultation exercise on the draft
Regulations.

It is therefore clear the public consultations are scheduled to be conducted as stipulated under the
Statutory Instrumenis Act.

8 Source: OECD {1395}, Tne 1295 Reconmendation of the Council of the OECD on tmproving the Quzlity of
Government Regulation, Faris.
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11.3  Effect on other existing legislation:

The draft Sectional Properties Regulations, 2021 do not propose to have any new legisiation
enacted or any of the existing laws to be amended. [t harmonizes with other laws making their
implementation rore eifsctive.

It is therefore clear that the Regulations do not conflict or have any negative effect on the existing
legislation.

11.4 Clarity, consistency aud coherence:
The drafi Sectional Properties Regulations, 2021 as drafted are clear, consistent and
comprehensible.

11.5 Recommendaiion:
In view of the above conclusions, it i recommended that the Sectional Properties Regulations,
2021 be adopied.

B = Lo

ANMWEXURESD

The Sectional Propertiss

Stalceholder consuliations matrix
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1766 THE KENYA GAZETTE

23rd April, 2021

CORRIGENDA

IN' Gazette Notice Nos. 3208 and 3209 of 2021, amend the
proprictor’s name printed as “Anthony Akclo Okula" to read
“Anthony Akclo Okulo™ whecre it appears.

IN Gazette Notice No. 1330 of 2021, umend the expression printed
as ““Causc No. 124 0f 2020" to read “Causc No. E124 of 2020” and the
datc of death printed as “15th April, 2019” to read “Sth April, 2020".

IN Gazette Notice No. 1331 of 2021, amend the cxpression printed
as “Causc No. E78 of 2020" to read “Causc No. 78 of 2020".

IN Gazettc Notice No. 1333 of 2021, amend the date of death
printed-as “30th July, 2020 to read “31st July, 2020,

IN Gazette Notice No. 2427 of 2021, Cause No. 74 of 2020, amend
the deceased’s name printed as “Juliet Wangu Ndegwa” to read “Juliet
Wangui Ndegwa™.

IN Gazette Notice No. 10492 of 2020, Cause No. 289 of 2020,
amend the deceased's name printed as “Benedicto Okwako Okumu” to
read “Benedicto Owako Okumu®.

IN Gazette Notice No. 12228 of 2012, amend the expression
printed as “Cause No. 421 of 2012" to read “Cause No. 422 of 2012"
and the deceased’s name printed as “Jairo Macharia Githingi” to read
*Jairo Macharia Gathithi".

IN Gazette Notice No. 2037 of 2021, Cause No. Ell of 2021,
amend the petitioner's name printed as “George Otieno Alaka” to read
“Peter Oriema Gor™.

GAZETTE NOTICE NO. 3660
THE STATUTORY INSTRUMENTS ACT
(No. 23 0/ 2013)
REGULATORY IMPACT STATEMENT

PURSUANT to section 8 of the Statutory Instruments Act, 2013,
the Cabinet Secretary for Lands and Physical Planning notifies the
general public that a Regulatory Impact Statement on the proposed
Sectional Properties Regulations, 2021 to effect the implementation of
the Sectional Properties Act. 2020 has been prepared to assess the
impact of the regulations on the community and businesses.

The main objective of the proposed regulations is to facilitate the
implementation of the Sectional Properties Act, 2020 which provides
for division of buildings into units to be owned by individual
proprietors and common property to be owned by the proprietors of
the units as tenants in common. The Act also provides for the use and
management of the units and common property and other connected
purposes.

Given that the main objective of the Act is to give ownership of
units in an apartment and high-rise buildings or even units developed
in a horizontal setting albeit on one parcel of land, it is necessary to
make regulations that facilitate this model of ownership and living
within the framework provided by the Act. Power to make regulations
is provided under section 59 of the Act. The following is a summary of
what the regulations seek to provide for:

(a) Procedure for making application for registration of a
Sectional Plan and a corporation.

(6) The procedure for registration of sectional plans and
consequent keeping of a Sectional Plans Register where all
Sectional Plans will be registered.

(¢) The procedure for registration of a Corporation and the
corresponding keeping of a corporation register.

(d)  Procedurc for opening unit registers both for frechold and
leaschold parccls based on the Registered Scctional Plan
and subscquent procedurc of issuing certificates of title and
certificates of Icasc respectively.

(¢) Proccdurc for preparation of Scctional Plans and the
provision of standard forms to guide the proccss.

(  Procedure for converting long-term lcascs in respect of
properties or units not properly georeferenced.

() Prescribe fees payable under the Act.

This is therefore to request all persons likely to be affected by the
proposed regulations to submit written memoranda on the proposcd
regulations to rcach the undersigned within fourteen (14) days from
the date of publication of this notice.

The draft Regulatory Impact Statement and the proposed
regulations are available on the Ministry’s website: https://lands.go.ke.
The proposed regulations and the Regulatory Impact Statement are
also available on request through the Ministry’s email address at
spregulations@gmail.com during normal working hours.

Due to the prevailing global health concerns, the Ministry also
welcomes any stakeholder who would prefer virtual interaction on the
subject matter to notity the Ministry through the email address given
below in order for the Ministry to prepare for such meetings. The
virtual meetings will be scheduled as public fora and wj
between Tuesday 27th April and Thursday 6th Mg
from 10.00 a.m. to 4.00 p.m. to discuss the propq,
the Regulatory Impact Statement and commentyA%

Please send your written comments to:

The Principal Secretary
State Department of Lands
Ministry of Lands and

COUNTY GO RN f NT OF KERICHO

ESTABLISHMENT OF LITEIN MUNICIPALITY

PURSUANT to section 9 of the Urban Areas and Cities Act, 2011
(Amended 2019), notice is given that the establishment of Litein
Municipality has been approved by the County Assembly of Kericho
upon meeting the statutory requirements.

In accordance to Article 187 of the Constitution of Kenya and the
powers conferred to me under sections 30 and 31 of the County
Governments Act, 2012 (Amended 2020), and under section 9 of the
Urban Areas and Cilies 2011 (Amended 2019), Litein Municipality is
established by way of a Charter executed under my hand and the seal
of the County Governinent of Kericho.

Dated the 9th April, 2021.

PAUL KIPRONO CHEPKWONY,

MR/1815608 Governor, County Government of Kericho.
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REPUBLIC OF KENYA

MINISTRY OF LANDS AND PHY, SICAL PLANNING
Office of the Cabinet Secretary

N

Tel: +254(0)20 2718050 i~ ﬁ)ﬁ}%{%{ Ardhi House
Email: sslandsier e Spnzt on - e Fpcagy 1*Ngong Avenue
Web: wwienrinhen iz AV P.O. "

When replying please quote: THE NATIONAL ﬁémo?
Ref. No. MOLPP/ADM/CSO/1/846 PAPERS 1A} @;% Lavzg,'“ .
Hon. Josephine Sinyo, EBS DATE: 02 DeC 2001
Ag, Secretary/CEQO '

Kenya Law Reform Commission %@?LED o™

Reinsurance Plazg . -

P.O. Box 34999-00100 e Kalarna i
NAIROBI =

Dear H@h . Sf;)&\;/l),

RE:  REGULATORY IMPACT ASSESSMENT ON THE DRAFT SECTIONAL

PROPERTIES REGULATIONS, 2021 UNDER THE SECTIONAL PROPERTIES
ACT, 2020

The above matter refers.

To bring the provisions of the Sectional Properties Act, 2020 into effect, the
Ministry of Lands and Physical Planning has formulated the Sectional Properties

Regulations, 2021 (Proposed Regulations) which I intend to forward to Parliament
for scrutiny as provided under the Statutory Instruments Act. A Regulatory Impact

7(3) of the Statutory Instruments Act, I wish to forward the Proposed Regulations
together with the RIA for your review with a view to giving your independent
advise as to the adequacy of the RIA in respect of issues assessed and as to whether
the same is obtained and considered in accordance with the guidelines.

CABINET SECRETARY

Encl



“*4 Vibrant Agenicy foir Responsive Lase Reform:
Telegrams: “LAWREFORM™ NAIROBI

“WITHOUT PREJUDICE”
AN A P g

Telephone: Nairobi. +234-20-2241186/2241201
Fax: -234-20-2225786

www.info@kire.go.ke

VWhen replying please quote

ret NoKLRC/RES/45 VOL.X VI (15)

M COMMISSION

THE NATIONAL ASSEMBLY-

REINSU

PAPERS LATD

IKCE PLAZA

FLOOR

[A.IFARCAD

P.0. Box 349$9-00100
NAIRCBI, KENYA

MESLEE 0 VLX) e
DATE: 02 DEC 2021
TABLED L5 s M
Ms. Farida Karoney, EGH BY:
Cabinet Secretary STERICAT o Walcma

Ministry of Lands and Physical Pla

Ardhi House, 1st Ngong Avenue
P.O. Box 30450 -00100
NAIROBI.

RE: REGULATORY IMPACT ASSESSMENT ON THE DRAFT SECTIONAL PROPERTIES

REGULATIONS, 2021 UNDER THE SECTIONAL PROPERTIES ACT, 2020

We acknowledge with thanks receipt of your letter Ref.No.MOLPP/ADM/CSO/1/846

cated 16% july, 2021 on the above subject.

The Kenya Law Reform Commission has studied both the Draft Regulations and the

attendant Regulatory Impact Assessment and advises as follows:-

a) that the Regulatory Impact Assessment adequately addresses all the requirements set

out under the Statutory Instruments Act No.23 of 20213.

b} that the ascessment included in the Regulatory Impact Statement has been subjected

to the necessary public consultations and covers all matters required to be addressed

under the Statutory Instruments Act.

c) that the Regulatory Impact Statement has been considered in accordance witli the

criteria set out under provisions of thelStatutory instruments Act.



In view of the above the Kenya Law Reform Commission, being an independent entity
from the Ministry of Lands and Physical Planning advises that for purposes of Section 7(3)
of the Statutory Instruments Act, the RIA statement on the Draft Sectional Properties
Regulations, 2021 is adequate and that the assessment has been obtained in accordance
with the laid down law.

We thank the Ministry for undertaking this important national assignment.

Please accept our assurance of continued support and cooperation.

Joash Dache, MBS
Secretary/CEQ



STATUTORY INSTRUMENTS ACT
(NO. 23 of 2013)

CERTIFICATE OF COMPLIANCE
(Parsuant fo Section 7(4) of the Statutory Instruments Act)

Whereas the Cabinet Secretary for Lands and Physical Planning has caused the
breparation of a Regulatory Impact Statement of the proposed Sectional Properties
Regulations, 2021 pursuant to Section § of the Statutory Instruments Act, IT IS
HEREBY CERTIFIED that the aforesaid Regulatory Impact Statement of the proposed
Sectional Properties Regulations, 2021:

a) Meet the requirements relating to regulatory impact statement in the
Statutory Instruments Act No. 23 of 2013 and the guidelines have been
complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the likely
impact of the proposed Sectional Properties Regulations, 2021

3 AT Tt d
Dated at Nairobi this ’1 .............. Day of AUGUST Z0Z1

...........................

FARIDA KARONEY, EGH

Cabinet Secretary for Lands and Physical Planning



