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APAK
Association of Pension Administrat0rs of Kenya

ASSOCIATION OF PENSION ADMINISTRATORS OF
KENYA
(APAK)

MEMORANDUM ON THE NSSF BIIL 2013

SUBMITTED TO:-
THE CHAIRPERSON, PARLIAMENTARY COMMITTEE ON

LABOUR

TH RU'

THE CTERK OF THE NATIONAL ASSEMBTY

ocToBER 10, 2013



!We, the undermentioned members of the Associotion of Pension Administr:otors
of Kenyo (APAK) hereby submit this memorondum to the Clerk of the Notiono{
Assembly, on the Noiionol Sociol Security Pension Trust Bill, 2O12for considerotion
by the Porliomentory Committee on Lobour & Sociol Welfore.

1. CENTRAL BANK OF KENYA PENSION SCHEME

2. KENYA PIPELINE PENSION SCHEMES

3. KENYA PIPELINE PENSION SCHEMES

4. KPIC STAFF RETIREMENT BENEFITS SCHEME

5. KPA PENSION SCHEME

6. KPA PENSION SCHEME

7. KRA PENSION SCHEME

8. KRA PENSION SCHEME

9. TELEPOSTA PENSION SCHEME

lO.MASENO UNIVERSITY RBS

I1. NSIS STAFF SUPERANNUATION SCHEME

I 2. NSIS STAFF SUPERANNUATION SCHEME

I 3. LOCAL AUTHORITIES PENSIONS TRUST
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EXECUTIVE SUMMARY

The Associotion of Pension Administrotors of Kenyo (APAK) is the premier

ossociotion representlng pension odministrotors in Kenyo. lf is mondoted to

promote ond odvocote for the welfore ond promote better stondords within

the pensions odministrcrtion secfor. Notionol Sociol Security Fund ("the Nssf") is o

stoiutory provident fund estoblished under the NSSF Act Cop 258 which wos

enocted on the 23rd November i965. lt wos estoblished ond intended to be

merely o lst Pillor scheme offering bosic sociol security to complement other

occupotionol bqsed sociol welfore progrommes.

Whereos we os individuol ond collective members of APAK support the noble

lnitiotive of converting the NSSF into o Pension scheme, ond welcome the good

provisions contoined in the Bill, we remoin opprehensive thot certoin ill drofted

provisions in the Bill ore cerloin to erode ony onlicipoted goins ond ulfimotely

hud the industry.

It is imperotive thot ony Bill opproved by the leglsloture os o motter of principle

ond notionol interest, incorporote o complete overhoul to the existing NSSF

fromework to strengthen its structures, improve efficiency ond copocity os well

os ollow complete opting out for oll persons who ore members of o scheme

registered ond under the oversight of the Retirement Benefits Authority under

the Retirement Benefits Act No. 3 of ,I997. 
NSSF should co-exist olongside ond

not of the cost of oll other 1,276 occupotionol retirement schemes

Sodly, the Bill in its current form does not oddress fhese concerns ond it only

seryes lo increose lhe wqge bill, overtox the employers/workers compounding

the effects of the VAT Act 2013 ond moy likely leod to o politicol bocklosh from

the electorote.
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It is therefore imperotive thot the legisloture subjects the Bill to scrutiny so os to
oddress these concerns os it is evident thot the Bill hos numerous issues thcft

need to be oddressed key omongst them include:-

o) lnconsislencies with vorious other lows os well os the constitution; (e.g the
Public Service Superonnuotion Scheme Act No. B of 20.l2, The RBA Act No.
3 of 1997, the County Governments Act No. I 7 of 2012 omongst others)

b) Mondotory enrolment into NssF of ALL persons (including the
Government) in Kenyo without regord to employees otreody enrolled in
registered refirement benefits schemes;

c) Unoffordoble ond duplicoted contribution rotes (ot 12%) which sholl be on
odditionol woge burden ond o huge strqin on olreody over toxed
employers/workers especiolly those olreody contributing to occupotionol
retirernent schemes;

d) Uncleor, vogue ond overly brood controcting out procedures;

e) Weoknesses in the Boord structure ond inodequote minimum
quolificotions of members of the Boord.

These concerns should be viewed os ogoinst the industry stotistics. According to
the Retirement Befits Authority's 2012 Annuol Report, the volue of the retirement
benefits sector wos estimoted of Kshs. 522.6 billion os of June 2012. Out of this
onlv Kshs.110.9 billion is held bv Notionol Sociol urifu Fund (NSSF) while the
remoinder of Kshs.412 Bitlion is in the possession of occupqtionol schemes qnd

.) held bv reois fund monooers- lf the Bill is enocted with its current flows, it
sholl outomoticolly leod to o collopse of oll other schemes ond be likened to the
proverbiol killing of the goose thot loys the golden egg!

Attoched, pleose find o tobulor representotion of the ossociotions' concerns os
well o copy of the legol opinion from our odvocotes in suppori of our
memorondo.
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I.O CASE FOR REFORM

The Associotion is olive to the urgent need to cleon up the legocy
mismonogement ond corporote governonce weoknesses within the NSSF os on
institution ond therefore welcomes most of the proposed reforms.

However, APAK notes thot the Bill os drofted does not oddress some of the
systemic chollenges focing the fund ond it is therefore necessory thot ihe Bill be
omended occordingly to oddress these issues.

It is therefore importont thot the NSSF Boord first oddresses the key odministrotive
ond governonce issues within the orgonizotion prior to implementing ony rodicol
chonges. Further, the restructured scheme ought to embroce o competitive
morket driven economy ond not odopt monopolistic tendencies controry to the
low.

2.0 WEAKNESSES OF THE PROPOSED BILL

The Associotion is concerned thot Bill hos severol weoknesses which if possed
without being omended, risk creoting greoter confusion in the retirement
benefits sector.

Of greot importonce to APAK is the Bitl's conflict or inconsistency with certoin
provisions of the Constitution of Kenyo 2010 os wetl os vorious olher Acts of
Pqrliqment such os the Retirement Benefits Act No.3 of 19g7, the public Service
Superonnuotion Act No.8 of 2012 ond the competitions Act, cop 12.

Further, the Bill derogotes from the fundomentol concept of Devolution which is
the hollmork of the 2010 Constitution. lt is imperotive thot the proposed Bill
undergoes o mojor o.verhoul ond is oligned to the Constitution, the Retirement
Benefits Authority ond other host of relevont stotutes os well os receives proper
stokeholder input from the public, RBA, AKl, ApAK, Kenyo Low Reform
Commission, ClC, Public Service Commission ond others before presentotion to
the Notionol Assembly.
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o) Mondotory Enrolment into the New Pension Scheme 
:

The Bill os drofted, odvocotes for o mqndolory registrotion of ALL employe"r in
NSSF. This sholl leod to o violotion of the constitutionolly enshrined freedom of
choice os well os controvene pre-existing Iobour ogreements protected under
Art. 41of the conslitution os well os in the Lobour Relotions Act No. 14 ol 2007.
Consequently, if unottended, this sholl expose the government to numerous
comploints, lobour disputes/strikes ond possible litigotion os wos witnessed
during the ottempis to legislote on new NHIF rotes.

The Bill under S. 2 qdopts o wide definilion of the lerms employee/employer.
Consequently, this compels every person in ony form of employment (including
the government ond its permonent & pensionoble stoff) to join the scheme.
Sholl this proposed plon be offected, then, oll employers, including the
government sholl be forced to moke double contributions in respect of their
pension sovings ond consequently leod to on infloted woge bill ond odditionol
expenditure by the exchequer.

Furiher, os the government hos been listed os on employer, it sholl foce on
increosed woge burden on unbudgeted expenditure os it sholl be forced to
contribute TWICE. (i.e., to its Public Service Superonnuotion scheme os well os to
NSSF). An increosed woge bill sholl result in less development expenditure ond
thereby reneging on the Government's development projects.

lnorder to remedy this problem, it is proposed thot the Bill of S. lB be omended
to provide thot oll persons who ore employed within the country sholt join o
retirement benefits scheme registered ond opproved by the Reiirement Benefits
Authority. This sholl either be the NSSF or ony other occupotionol retirement
scheme ond sholl help ochieve the iniended gool enshrined under Art. 43 of the
Constitution without unduly creoting o constitutionol, fiscol ond politicol crisis.

This opprooch will olso be in line with the models odopted by other Eost Africon
Stotes within the Eost Africon Common Mqrkel Protocol who hove liberolized
their pension sector with the lst Pillor Schemes offering just but o sofety net for
the vulneroble in the society. Tonzonio hos odopted o similor opprooch where
the NSSF Tonzonio is under the supervision ond regulotion of the Tonzonio
Regulotory Low ond operotes os just but one of the mony occupotionol
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retirement benefit schemes ond competes with other siotutory ond non-
stotutory funds.

Whereos o controcting out provision if relevont, the Associotion is concerned
thot this provision imposes vogue ond undocumented requirements to be nret
by the scheme/employers prior to opprovol for controcting out. Ihe conditions
ore olso overly brood ond under the 4tn Schedule, it not certoin who sholl issue

the 'frescri1ef, requirements" anf,Ihot "tfit, scfi.eme shnu(d co*ffy witft any yrescri1ef,

requirements"

b) Unreosonoble 'Controcting out procedures'

S. 21 (2) (o) of the Bill ottempts to provide for on option for employers
contributing to o registered scheme to controcf out of Tier ll NSSF contributions.
Whereos on option to opt out is welcome ond necessory, the procedure os lold
down in the reference scheme test is cumbersome, vogue ond too brood.

Ihe Bill does not toke into occount employers who ore olreody sponsors of on
occupotionol retirement scheme. The Bill is silent os fo whether they sholl now
hold oll contributions in the interim .period prior to RBA/KRA/Cobinet Secretory's
opprovol or otherwise. Further, the totol 90 doy period owoiting opprovol to
controct is too punitive to employers especiolly in DB schemes os it denies them
investment income during this period.

S.2l(2xb) & 4rh Schedule l(f), (5) the Bill provides thot the opt-out moy be
exercised subject to o written request setting out detoils of the controcted out
scheme "as tfrz Autfiority sfiafffrom time to time requtre-fro* timt, to time"... ond thot

"tfit, scfrpmt, sfiou(f, comy(y witfi any Jtrescr{hef, requiremzttts". lfu Ca1ltut Secretary sfi.aff,

in consu[tation witft" tfu Autfrority, ma1e regu[ations for tfii yroy* mana/jemEnt of

contrarting-out, incfuling thz mnnncr of *6iry ayyftcat'i,ons to t6.e Autfior{ry 6y B,.efererue

Scfrzmcs onf, for contrart{ng-out 6y emyfoyers anf, tfrz cornmunicat'[.on of ayyrwa( or

otfr"erurtse to surh scfrcme or emybyer.

Moreover, this provision seeks to usurp the stotuiory powers of the RBA to
determine the procedures ond requirements to controct out ond vest them with
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the Cobinet Secretory, Sociol Services. lt therefore complicotes the entire
process by hoving multiplicity of requirements, procedures ond outhorities. i

This would omount to o violotion of Art. 47 of the 2010 Constitution os it
controvenes the right to "Everv person to odministrotive oction thqt is

exoeditious. efficient. lowful. reosonoble ond procedurolly fqir"

It is proposed by the Associotion thot Schemes (preferobly through their scheme
odministrotors) ond not employers should moke the opplicotion to R.B.A for the
opprovol to ensure efficiency, reduce bottlenecks ond sofeguord occrued
benefits of members since most employers hove never engoged directly with
the RBA but oll odministrotors hove o working relotionship with the RBA. Further,

the Reference Scheme Test under the 4m Schedule should be very norrow, cleor
ond concise os to whot the requirements for opprovol ore.

The ossociotion recommends thot the RBA Act No. 3 of I 997 be omended to
provide thot oll oppticotions ought to be heord ond determined by the RBA os

the independent oversight outhority. This will ovoid bios, self interests by NSSF

ond procedurol unfoirness.

lndeed, the Cenlre for Governonce ond Development (CGD) in its digest
strongly recommends thot employers with registered occupotionol retiremenf
benefil schemes should be permitted to fully opt out of the Trusl (NSSF) (see atucficf,
frgut)

c) lncreosed Contribution Rofes

The droft Bill of S.20 seeks to increose the contribution rotes from the current
Kshs.400 Io 12% of the Member's solory (at 6!o pay1te b tfu emVtoyran[6%o fu tfu emp[oye.)

Whereos this moy eventuolly tronslote to enhonced benefits, (ossumlng

tronsporent oppointment of investment monogers of scheme funds) the
ossociotion is cohcerned thot with the cunent high odministrotive costs, the
increose moy not be justifioble.

Further, o high rote such os the proposed 127" is too costly ond unoffordoble
ond will eventuolly edge out qll other occupotionol retirement schemes. ln
oddition to increosing cost of lobour in the country which will seriously

discouroge ony meoningful investment in the country!
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The Government of Kenyo, through Treosury Circulor No.18/2010 doted 24tr
November 2010 (coyry amu4eQ drected oll public service retirement benefits
schemes thot employer's contributions sholl nol exceed two (2) times the
employee's contribution rotes or 207" whichever is lower.

Further, the circulor provides thot Pensionoble Emoluments (sakry used to caku[ate

pension) must be defined os bosic solory Oadutring o[[ a[[owances). The Bill uses gross
solory os opposed to o bosic solory meoning thot the 6% will eventuolly be
higher thon hod it been pegged on the bosic poy olone. The Bill ought to be
omended ond hormonized with the policy circulor to ovoid inconsistencies.

Ihe Associotion is greotly worried thot employers (sucfr as counL) governments) who
currently remit 15% of their employees' pensionoble emoluments if forced to join
the new NSSF ond contribute o further 67" sholl not only hove on unbeoroble
finonciol burden of contributing of the rote of 21% but sholl be controvening the
express government's direction if they do! This mqy not be sustoinobte ond
something hos to give. Either the NSSF hos to reduce to o bosic contribution or
the Occupotionol (Employer Schemes) just wind-up.

Ihe import of such orbitrory increose in contribution rotes is thot:-

i. lt will leqd to violotion of the government directive vide Treosury
Circulor No. i812010

ii. Employers will not be motivoted to provide odditlonol contributions
to their occupotionol retirement benefit schemes due to the high
costs ond mondotory noture of the proposed NSSF;

iii. lmminent collopse of occupotionol retirement benefits schemes
due to the high costs of contributions.

d) Risk of creolinq o Monopolv/collopse of oll other I.216 Schemes

As indicoted obove, opproximotely registered 1 ,217 retirement benefits schemes
curently exist in the country.

According to the Retirernent Befits Authority's 20.l2 Annuol Report, the volue of
the retiremenf benefits sector wos estimoted of Kshs. 522.6 billion os of June
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2012. Out of this onlv Kshs.I10.9 billion is held by Nqtionql Sociql Securifv Fund
(NSSF) whil the remoinder of Kshs 4'12 Billion is in the session l of

I

occuoofionol s hemes ond held bv reoistered fund monooers- If the Bill' is

enocted with its current flows, it sholl outomoticolly leod to o collopse of oll
other schemes ond be likened to the proverbiol killing of the goose thot loys the
golden egg!

The future of such voluntory schemes would be in doubt os the burden of
double contributions would be too high for employers ond employees. Most
other schemes would therefore collopse ond or be wound up leoding to
mossive job losses ond risk o collopse of the finonciol sector os pension funds
hove been on importont source of funds to the notionol economy.

The proposed Bill would lherefore creote o monopolv ond leod to unfoir morkel
proctices oqoinst lhe orovisions of the Comoetitions Act. Cop l2 of the Lows of
Kenvo. Eventuolly, this would jeopordize the right to Sociol Security os
guoronteed by the Constitution.

It is therefore imperotive thot in order to foster productive competition in the
sociol security morket ploce, the Bill ought to be omended to ovoid creoting o
monopoly in the morket

e) Conflict with Public Service Superonnuotion Scheme Acl No.8 of 2012

Section 50 of the Public Service Superonnuotion Scheme Act No.8 of 2012 which
omends S.45 of the NSSF Act Cop 258 by inserling S.43 (1A) expresslyprohibifs
the opplicotion of fhe NSSF Act on persons in the employment of the "Public
Service". However, the NSSF Bill by revoking the Act but retoining the scheme to
which it enlists the employees in the public service os members, ottempts to
exercise on illegolity ond controvene the low by disregording the infention of
the legisloture in the express provisions of S.45 (1A) of the NSSF Act which cleorly
in no uncertoin terms ousts the jurisdiction of the NSSF Act ond Fund from
opplying on officers in the employment of the Public Service Commission.
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:'
a f) Good Governo ond the Aoolicotion of The rement Benefits

Authority (RBA)

Ihe Retirement Benefits Authority (RBA) wos estoblished by the RBA Act No.3 of
1997 ond is mondoted io:

Regulote ond supervise the estoblishment ond monogement of retirement
benefits schemes.
Protect fhe interest of members ond sponsors of retirement benefits
schemes.
Promote the development of the retirement benefits industry.

The RBA is therefore the oversight ouihority estoblished by Government to
oversee the operotions of oll retirement benefits schemes in the country in order
to ensure proper ond effective corporote governonce.

However, the Bill of S. 7l provides thot "t6e requireffLents tf ,fu Act are in af,dltion to

{w requirenunt of the REA Act". Ihis is on ottempt to oust the opplicotion of the
Retirement Benefits Act os well os estoblish the NSSF os o body not subject to the
scrutiny of the Industry regulofor. This is on illegolity os funds held in the scheme
ore member's funds ond by not being subject to oversight ond supervision of
the RBA the Bill opens o portol for mismonogement of scheme funds controry to
the fiduciory responsibility on Trustees.

The ossociotion welcomes the medio reports on proposols by the Tosk Force,
Stote Corporotions recommending thot the NSSF be immediotely brought within
the ombit of the RBA . The bill should be omended to provide thot fhe new
scheme sholl be fully compliont with the provisions of RBA Act.

Further, to ensure thot the scheme funds ore prudently invested ond monoged,
the Bill should be omended to provide for competitive recruitment of its top
monogement ond Trustees os well os set o threshold required for persons to be
oppointed Trustees os they ore public officers The reouiremen of Chooter on
Leodership ond lnteqrity ouoht to ooplv to such oersons.
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g) Dereqistrotion of Exempt Persons
i

The Bill in its proposed lst Schedule (Exempt Persons) seeks io illegolly olter the
2nd Schedule (Exempt Persons) of the NSSF Act Cop 258 ond under S.2 of the
Second Schedule, compel persons who were exempt from membership by low
to register with the new scheme. Ihis de-registrotion of exempt persons is illegol
since the NSSF Act Cop 258 in .l965 wos cognizont of olreody existing pension

schemes under the diverse legol fromeworks.

These inter o/io include:

o) Persons in o scheme subject to the Pensions Act
b) Persons in the Service of ony University or College superonnuotion

scheme
c) Exempted persons under ony internotionol convention
d) Non- Civilion members of the ormed forces, Kenyo Police Force, Prison 

,.,
Services, Notionol Youth Service

The ottempt by the monogement of NSSF to orbitrorily toke owoy the exempt
stotus of these groups ond compel such persons to register os members is

inconsistent with Articles 47(1) of the Constitution. lt is importont to note thot
mojority of these groups were either exempted by o preceding Act of
Porlioment or hove superior occupotionol retirement benefit schemes.
Compelling them to join the fund jeopoidizes their membership ond vested
benefits enjoyed in the superior scheme ond ultimotely violotes Article 43(1) (e)

of the Constitution which provides thot every person hos the right to sociol
security.

Pursuonttotheforegoing.itisourhumblesubmissionthotNSSFottheeorliest
possible time considers the concerns of the Associotion of Pension Administrotors .,

of Kenyo on beholf of the key ployers ond stokeholders in the industry noting to
promote the spirif of the Constitution of Kenyo 20.l0. lt is therefore our humble
submission thot the proposed Bill be omended occordingly toking into
considerotion the concerns roised herein.
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) CONCLUSION

Io this end, APAK humbly submits os follows;-

The Bill ought to embroce the existence of the RBA Act No 3 of 1gg7
hence ony mondotory pension scheme should be entrenched in ond
reguloted by the RBA Act ond nof the Bill os proposed;

2. Additionolly, the proposed contribution rotes of 12% under the Bill would in
effect result in the provision of inferior benefits to members of
occupotionol retirement benefits schemes ond this would result in o
violotion of Art 43 of the Constitution.

3. Whilsf APAK supports the envisoged NSSF, it should however, in the interest
of other existing retirement benefits schemes NOT be ollowed to exercise
monopolistic tendencies. NSSF should therefore exist in competition
olongside other retirement benefii schemes; consequently, the Bill should
be ornended to ollow on outomotic exemption of oll persons who ore
olreody registered in o registered refirement benefits scheme opproved
by the RBA.

4. There is need to engqge ALL the stokeholders in the pensions
industry/sector so os fo ollow ihem oir their views on ihe Bill ond hove their
contributions incorporoted in the Bill. This is in line with good Corporote
Governonce ond industry best proctic'e.

5. lt is further opined thot consequent to the Bill, the RBA Act No.3 of 1gg7
ought to be omended to provide thot oll employers must enlist their
ernployees in o retirement benefit scheme of their choice or the NSSF. This
is in line with iniernotionol best proctice industry stondords. Consequently,
the Retirement Benefits Authority (RBA) should be mondoted to FULLy
oversee the octivities of NSSF in occordonce with the provisions of the RBA
Act;

ASSOCIATION OF PENSIONS ADMINISTRATORS OF KENYA (APAK)

H. K. KILI, OGW

CHAIRMAN, APAK
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