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1.O PREF.ACE

Mr. Speaker Sir,

On behalf of the Departmental Committee on Justice and Legal Affairs and
pursuant to Standing Order 216(5), it is my pleasure and duty to present to the
-Hor"., 

the Committee's Report on the Petition on revieu, of criminal laws (Penal

Code and Criminal Procedure Code) to align them with the provisions of the

Constitution of KenYa, 2OlO.

1.1 Committe eMernbership

The Committee on Justice and Legal Affairs was constituted by the House on

Thursday 16tr' May, 2Ol3 comprising of the following members:

1. The
2. The
3. The
4. The
5. The
6. The
7. The
8. The
9. The
10. The
1 1. The
12. Tlne
13. The
14. The
15. The
16. The
17. The
18. The
19. The
20. The
2t. Tlne
22. Tlne
23. The
24. Tlne
25. The
26. Tlne
27 . The
28. The
29. Tlne

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Samuel Chepkong'a, M.P. - Chairperson
Priscilla Nyokabi, M.P. Vice Chairperson
Njoroge Baiya, M.P.
Muriithi Waiganjo, M.P.
Ndirangu Waihenya, M.P.
Florence Kajuju, M.P.
Kang'ata lrungu, M.P.
Benson Mutura, M.P.
John Njoroge Chege, M.P.
William Cheptumo, M.P.
Mohamed Abdi Haji, M.P.
James Bett, M.P.
Sammy Koech, M.P.
Moses Cheboi, M.P.
Paul Bii, M.P.
Charles Gimose, M.P.
Johana Ng'eno, M.P.
Boniface Otsiula, M.P.
David Ouma Ochieng, M.P.
Neto Agostinho, M.P.
Kaluma Peter, M.P.
Fatuma Ibrahim Ali, M.P.
Ben Momanyi Orori, M.P.
T. J. Kajwang', M.P.
(Bishop) Mutua Mutemi, M.P.
Oiago Aluoch, M.P.
Christine Oduor Ombaka, M.P.
Munuve G. Mati, M.P.
Mwamkale Wiiliam l(amoti, M.P



L.2 Committee'sMandate

The Departmental Committee on Justice and Legal Affairs derives its mandate

from piovisions of Standing ord.er 216(5) which defines functions of the

Committee as being to:-

inuestigate, inquire into, and. report on all matters relating to the

mand,ate, moiagement, actiuitiis, ad.ministration, operations and
estimates of the assigned ministries and departments;
strtdy t?rc progroi*. and. poticg objectiues of ministries and
d.epirtments artd. the effectiueness of their implementation;
study and reuieu all legislation referred to it;
study, assess and. anilgze the relatiue success of the ministries and
d.epartments measured. by the results obtained- as compared u-tith their
stated objectiues;
inuestigaie and. inquire into atl matters relating to the assigned
ministies and. depaiments as may be deemed rlecessary' and as mag

be referred to it bg the House or a minister;
uet and- report oi att appointments uthere the Constihttion or ang law
requires tie National Asiembty to approue, except tlrcse understanding
ord.er 2O4 (Committee on appointments); and
malce reports and recommiiaations to the House as ofien as possible,

including re commend ations of pro p o s e d leg islation'

In accordance with Second. Scheduie of the Standing Orders, the Committee is

mandated to deal with the following subjects:-

Constitutionai Affairs ;

The administration of law and justice;
The Judiciary;
Public prosecutions;
Elections;
Ethics ,Integrity and anti-corruption; and
Human rights.

Mr. Speaker Sir,

On 10ft March,2015 pursuant to Standing Order 227, you conveyed to the

House a Petition on review of criminal laws (Penal Code and Criminal
procedure Code) to align them with the provisions of the Constitution of Kenya,

20t4.

The petition is dated 17e June ,2015 and is signed by one Mr. Joseph Mwathi
Nyanjui. In a nutshell, the Petitioner seeks the following prayers:-

a)

b)

c)
d)

e)

fl

s)

a)
b)
c)
d)
e)

0
s)



a. Review the existing criminal laws (Penal Code and Criminal Procedure
Code) to align to align them with the provisions of the Constitution of
Kenya, 2OlO.

b. Amendments of various laws including section 24(a), section 25, section
4O(3), section 60, section 2O4, section 296(2), section 297 (2) of the Penal
Code and section 36i of the Criminal Procedure Code.

The Petitioner draws the attention of the National Assembly to the following:-

(i) That the existing criminal law procedure constrains judicial officers in
the exercise of discretion at sentencing which violates Articie 160 of the
Constitution on the independence of the judiciary when making judicial
decisions.

(ii) That the death row convicts have been living in psychoiogical torture due
to uncertainty of the sentence. it was the petitioner's position that unlike
person charged with murder, persons accused of robbery with violence
are not entitled to state funded legal representation during trial yet the
sentences are the same.

The Petition was committed to the Departmental Committee on Justice and
Legal Affairs pursuant to provisions of Standing Order 227. Tlne Committee
considered the Petition pursuant to Article 1i9 of the Constitution of Kenya,
20lO and other enabling lau's.

L.3. Acknowledgements

The Committee wishes to thank the Offices of the Speaker and the Clerk of the
National Assembiy for the support extended to it in the execution of its
mandate.

It is now my pleasant duty and privilege, on behalf of the Departmental
Committee on Justice ar-rd Legal Affairs, to present this report to the House.

SIGNED
Hon. Samuel Chepkong'a, M.P

(Chairperson)
Departmental Comrmittee on Justice and Legal ,{ffairs



2.O EACKGR.OUND

The petition signed by one Mr. Joseph Mwathi Nyanjui, a death-row inmate at
Kamiti Maximum Security Prison, was received by the Clerk of the National
Assembly's office on 23,d February, 2015.

In a nine point petition the Petitioner prays that the National Assembly,
through the Departmental Committee on Justice and Legal Affairs, reviews the
existing criminal laws, particularly the Penal Code and the Criminal Procedure
Code, to align and conform them to the provisions of the Constitution of Kenya,
20to.

The Petitioner proposed various amendments to the criminal laws, including
amendment to section 2a@), section 25, section 40(3), section 60, section204,
section 296(2), section 297 (2) of the Penal Code and section 361 of the
Criminal Procedure Code.

3.O CONSIDERATION OF THE PETITION AND F'INDINGS

At its sitting of 8e of September, 2O15, the Committee considered the petition
and observed that the prayers sought by the Petitioner were an ongoing
discourse in the House. The debate on the issues raised started during the
2OIO constitution making process and Parliament was still engaging on the
same.

4.O RECOMMENDATIONS

Having considered the petition in line with the Constitution and the provisions
on Petitions to Parliament (Procedure) Act, and the House Standing Orders of,
the Committee recommends as follows:-

1. The Departmental Committee on Justice and Legal Affairs incorporates
the Petitioner's prayers with regard to legal representation for persons
charged with capital offences in the new Legal Aid B1n, 2A15 which was
before it for consideration.

2. Tlne Departmental Committee on Justice and Legal Affairs incorporates
the petitioner's prayers with regard to the abolition of mandatory death
sentence into the proposals to amend the Criminal Procedure Code, Cap.
75 and Penal Code, Cap. 63 which are now before the Departmental
Committee on Justice ar-rd Legal Affairs for pre-publication scrutiny.

END..
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L AFF THU
AT 10.30 A.M. AT Tl{E MEDIA CEzuTRE, MAIN PARI-IAMENT BUILDXNG

PRESENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon;
Hon.
Hon.

Samuel Chepkonga, M.P.
Priscilla Nyokabi, M.P.
Neto Agostinho, M.P.
Ben Momanyi, M.P
Benson Mutura, M.P.
Charles Gimose, M.P.
Kang'ata Irungu, M.P.
Johanna Ngeno, M.P.
John M. Waiganjo, M.P.
Olago Aluoch, M.P.
Kamoti Mwamkale William, M.P

Mohamed Abdi Haji, M.P.

Moses Cheboi, M.P.
Paul K. Bii, M.P.
Tom l. Kajwang', M.P.
Ndirangu Waihenya, M.P.

Chairperson
Vice Chairperson

APOLOGIES:-

Hon. Njoroge Baiya, M.P.
Hon. (Bishop) Robeft Mutemi, M.P.

Hon. David Ochieng, M.P.

Hon. John Njoroge Chege, M.P

Hon. James Bett, M.P.
Hon. Boniface Otsiula, M.P.

Hon. Dr. Christine Ombaka, M.P.

Hon. Munuve Mati John, M.P.

Hon. Peter Kaluma, M.P.
Hon. William Cheptumo, M.P.

Hon. Florence Kajuju, M.P.

Hon. Fatuma Ibrahim, M.P.

Hon. Sammy Koech, M.P.

SECRETARIAT

Ms. Ella Kendi
Mr. Ronald Walala
Mr. Yezzel lillo

Clerk Assistant III
Legal Counsel II
Serjeant-at-arms

1



MIN No. 2 L 12O1-5:.- PRELIMINAR.IES

The Chairperson called the meeting to order at twenty minutes past ten in the morning
with a word of prayer from himself. He informed Members that the only agenda for the
meeting was consideration and adoption of repofts on Petitions.

MIIttr FIo. 2221201,5;- R.EPORT ON THE PETITIOI$ OIU THE ELECTIOT\ OF THE
CHAIRPERSON OF THE AGRICULTURAL SOCIETY OF
KETUYA (ASK)

The Committee considered and adopted the report, the same having been proposed by
Hon. Charles Gimose and seconded by Hon. Moses Cheboi. No Member dissented to the
adoption,

MIIII No.223l2OL5:- REPORT ON THE PETITION ON ENACTMENT OF
!-EGISLATION TO PROVIDE FOR THE REGISTRATION
OF PROPERTIES IN KENYA

The Committee considered and adopted the report, the same having been proposed by
Hon. lohanna Ng'eno, MP and seconded by Charles Gimose. No Member dissented to
the adoption.

MII{ No. 2 4l2OL5:- REPORT ON THE PETITION ON REVIEW OF
CRIMINAL LAWS (PENAL CODE AND CRIMINAL
PROCEDURE CODE) TO ALIGN THEM WITH THE
CONSTITUTIOT{ OF KENYA

The CommitLee considered and adopted the repoft, the same having been proposed by

Hon. Moses Cheboi, MP and seconded by Hon. Charles Gimose. There was no

dissenting voice to the adoption of the report.

MIN No.2 12O1"5:- REPORT OI\| THE PETITION TO AMEND THE
CONSTITUTION OF KENYA, 2O1O

The Committee considered and adopted the report, the same having been proposed by

Hon. Johanna Ng'eno and seconded by Hon. Moses Cheboi. No Member dissented to
the adoption.

MIN No. 22612O1,5t- REPORT ON THE PETITIOI,I FOR MANDATORY VOTER.
REGISTRATIO11{ AN D COMPULSORY VOTING

The Committee considered and adopted the report-. The adoption was proposed by Hon.

Agostino Neto and seconded by Hon. Muriithi Waiganjo, subject to the inclusion in the
recommendations a clause that "fhe proposal to issue ldentity cards to persons of 16

2



years and above is currently being considered by the Committee and Commission for
'the 

Implementation of the Constitution'1 No Member dissented to the adoption of the

report,

MIFI trto. 227l20L5:- R.EPOR.T ON TI-IE PETITI FOR INTROD OF
*ANTI- HOMOSEXI.IALITY BI LL"

The Committee considered adopted the report after it had been proposed by Hon.

Agostino Neto and seconded by Hon. Moses Cheboi. No Member dissented to the

adoption.

The Committee, at the same time, resolved to include in the recommendations, the

finding that '?73 against Article 45 of the Constitution".

MIN No. 228l2OL5:- ADJOURNMENT

There being no other business to transact, the sitLing adjourned at forty four minutes

past eleven o'clock in the morning,

Signed

(Chairperson)

Date 7'

3
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NAMES SIGNATURE

1 Hon. Samuel Chepkonga (Chairperson)

2 Hon. Priscila Nyokabi (Vice Chairperson)

3 Hon. Agbstinho Neto

4 on. Ben Momanyi OroriH

\
5 Hon. Benson Mutura

6 Hon. Boniface Otsiuia

7 Hon. Charles Gimose

8 n. Christine Ombaka (Dr.)Ho

Hon. David Ochieng'

io Hon. Fatuma Ibrahim

i1 Hon. Florence Kajujr-r

t2 Hon, Irungu Kang'ata

13 Hon, James Bett
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14. Hon. Johanna Ngeno

4 -t I

i5 Hon. John Munuve \J
16 Hon. John M. Waiganjo t

t

L7 Hon. John Njoroge

18 Hon. John Olago Aluoch -rM

I19 Hon. Kamoti W. Mwamkale

20 Hon. Mohamed Abdi Haji

2L Hon. Moses Cheboi

22 Hon. Njoroge Baiya

-

ant'

23 Hon.'Pau1 K. Bii

24. Hon. Peter Ka-1uma -------

25 Hon. Robert Mutemi (Bishop)

26 Hon. Sammy Koech
R. L. n*o**Nh

s27 Hon. T.J. Kajwang \ IN N\\h
28 Hon. Waihenya Ndirangu

\
29. Hon. William Cheptumo \-g

George Gazemba

: The Clerk the Nattonal As

'2'
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RE: IIET'IT'IOI{ OF T'E{E IqATnONAn ASSEMBX.Y ON R-EVIEW OF'CRII\dIN,AL LAWS

(FEI{AL COBE ANi} C}Uftdif=lAi- FR.OCEDIJRE ,COPEi TO A-I-iGi{ AI={D CGHflGR.}'{

\I'ryTH T'[IE COI\ST'XT'UTION O[i I(ENYA 2010

XJNDtrR. ARTTCT-E, N19 ''1) CIF- T'I{E C0}dST{T'UTXO]N OF' XMhTY,A T. T'T{E

U 1-{ i-r NED DEATFX-R.O TNT.fA?E AT IilAMI?X SnlL

IPR{SC}TS ON EEE{.A[,]T O[i ,AN-L Dtr.AT' H ROW II\MAT'}C,S XFI THE R.EI' IBX,NC C}F'

KElt-/A

DR.AW 'I'X{I.I-. ATT'ENTXOIN OF TE{F,E{OLISE T'L-b TI{8, FOLI G\'V1NG:-

i. The death -row convicts have been living in psychological tottuie due to unceltainty of the

sentence. L)eath penalb, is def;ned as the r.ritimate ct'uel, inhitman a,nd degiadin.q

punisfuaent that is an iirevocable and unacceptable denial of huina.r: digaity and integrify.

Z. That lnlike person chai'ged with rnurder, persons accused of Robbeiy with vioience are

not entitleci to state funciecl legal replesentation drii-,ng trial 1's1 the sentences ale ihe

same.

3. That constitutional petition no 318 of ZCi1 ai High Court of Kenya at Nau'ob'i JCtHli

SW.AIKA VS T'}dE, DFP AND 2 OT'HER.S was dismissed. The petition sought to move
' the state to provide legal replesentation to i'obberl, with violence accused persons' That

the pr-oposed legal aicl bill is yet to be presented to pailiainent and no legal mechanistn

exists to actualize Alticle 50(2) (h) of the Constituticn of Kenya 2A1C.

4. That the existing criininal law and procedure constrains judicial officels in the exercise of

cliscretion at sentencing '"vhich violates Article 16C of the Constihrtion on the

independence of the judicialy when rnaicing judicial decisions.

5. That section 4C (3), 5C, )04,295 (2) and 291 (2) of the Penal Code plcvide for death

mandatory sentence denying Judicial Officels rjudges and magistrates) an opportunity to

entel'tain the follcr','ing befoi'e Cetelurining a sentence:-

" Submissions in mitigation by a convictecl pei'son'

* iiecord of,accused e.g. First Offcrrdei's aiid post- conviction.

Ciicrimstances of tire offence
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PETITION I-C TIIE NaTION,1L ASSEMELY Ct{ FJ,./IEW Oii Cil-i}fi}.1/il LA}YS €EI.{AL CODE At{I} CtrJ},{-tr{,g
PR.O_qED-URE CODE) TO,af-IGN AND CONFoRI'/I WITX{ Tm CONSTITUTIOI{ Of'r.Ei\ryA 2010

i

" pr.obation Officei,s reirol.t

The death sentence is rnandatory notwithstanding that a Taskforce on Sentencing is in
place. It has no iegai manciate to amend the i'eievant sections oi the Fenai Code aad the
criminal Procedure code. The ma,date ,esides in pa:1iament.

6. The-re is also need to amend section 361 of the Cliininai Pi'ocedrire Code and observe that
sentence is a maftel of law.

T T{trR.EtsY CONiFIRM T'[IAT'T'T{E NSSUES XNi R.trSPECT OF'' WHNCTX 'THE, PtrTITIO}I
iS rvfADE, ARE NOT PEF{DiIdG EEITORE AN-/ COUR.T OF I-Aw, OR.
CONS.I'I'{''UT'IONAL OR L,I'G,Af- tsODV.

HEREFORE your h,;rnble petitioner. prays that par.liarnent:-

1, In lespecting provisions of Article 50 (2Xh) and obselving the gi.avity of the death
sentence enact iegislation fol the provision of an advocate by the govei-runent ciuring the
h'ial of all capital offences i'ather tlian at iatel stage dui'ing second appeals when mistalces
wer-e already occasioned yet the sentences a1'e the sarne with the offence of inur.der..

2. To amend section 2a @) of the Penal Code and provide that in applopliate circumstances
tiie corirt may seirteirce a convic.t to death.

3. To delete the whole of section 25 of the penar code which states:-
(1) 5-'4il:ere aEy pei'sofi is se*tenced tc cieath, fhe f+i:m of the seate:ice sh*ili be tc

the effect only ttraat he is to suffer deatir iE xnnamme!'authorized hy !aw.

(2)* sente:ice cf death shail nct be pr+noianced cE ci. :-ecci-ded aga;nst any
person convicted of'an offeroce if it applears to tlie court that at the time vrhen the
cffence lT as coililnitted he lvas ur:dei" tke age cf elghteen yea:-s, but i* lieu t!:ereof
the court shalX seutence such person to be detained durimg the llresident,s
pleasrii'e, end if so sentenced hs shail he liat'le tc ba detained ur such pEace aird
'.lnder such comditions as the .Presidemt n'iay clirect, and whiist so detaimed shall
be deerned to be in !ega! custody.

(3) When a pen"soxt has beera semtenced to he detained duri*g the Fresident,s
pleasu:'e ilnder subsection (2), the presidi::g jurlge sliail forr.,,ard to the Fresident
2 eopy of the nct'es of avidemce taken om the tnan, wlth a repon-t im writing sigmed
by i-rim comtaining aEy I'ecommendation oi' observations oil the case he ma1,
thinli fit fo niake."

i.. To substitute the woi'ci "shall" u,iih "may" in section 40 (3) of the penal cocie r.r,hich
states: -

(a) Any person whr; is gtlilf of'tEae offence of treasora shatl be sent'enced [o deatla.,,

1L



PETII'ION TO TI{I NATIOI..IAL,/".SSEMtsLY CN REViTV/ OT CRtr'',fl}iAL LAWS GPET{AL CODE A.t\B C[i[MTi.1.L
FROCEDUR-E CODE) TO ALIGN All0 CONFORM wiTH THn! COMTXTUTION GF KEI{YA 2010

5. l'o substitute the rvold 'shaii' rarith 'may' in section 60 of ihe penal coCe rr;hich states.-

"Aruy person whca admimistans am oath, or engagerfient iu the nature of an oath,

p'"lrportimg to hind tire persom ,=rho tal<es it tc commtt any offence, pta:lislaable r.vith

death, is guiXty of a felony amd shatrtr be semtemced to deatle."

6. To substitute the u,ord 'shali' r,rrith 'inay' in section 204 of the Penal Code rvhich states:-

"Anoy persoxn coravicted of luunden" sha[] he senattemced t'o deattrr."

l. To substifute the rvold 'shall' r.rrith 'rray' in section 295 (2) of Penal Ccde ia,hch states:-

(2) if the off,ender is armed with aery damgerous or" offemstve weapom or imstnumemt,

cr is in ccffiiieflJv grith one or ffioi'e oth.er peEsoxl 6r ilersons, oi'if, at cr ir^nmediatel",'

bef,ore or lrmmediateny aftcn tEae tinae of' tlae nohbety, he wouncis, ireats, stnikes or

iis€s eiiy ather pe;-scnal r,,loience tc any pei's+il, Xre shall be seritenced to death."
8. To substitute the woi'd 'shall' with 'may' in section 297 (2) of Penal Code which states:-

iLi it the offencer ls arm.ed with any dangerous oi'offemstve lve&pom or imstrtarnent,

on is im compamy-witti-oue-or-mrore-ottaer-person-or persons, ol'-if';af on isemaed[atetry

bef,one en inrrmediateEy af'ten tFle tisnxe of'the assault, he woulmds, hreats, stnil<es o.r uses

,rr-Ey otiner personai vioiemce ta any person, iae shaii be semienced rio rieatir."
9. To amend section 361 of the Climinal Plocedule Code and observe that sentence is a

mattei of lau,. No punish;rent can be inflicted an any offender rf the satne is not

plesci'ibed by law ol specific guidelines ai'e in place.

AND YCDX-IR FET'IT'IC}hIE,I?- WILL trVEII. FITAY:.

That the par'liamentary coinmitlee may visit the petitioner and give him a chance fbt'mole details

^t Tl ^^2+i h,{^-,i.-,,- O^^,,..:{., I),.:^^-
al.L f\a[iI]rLr Lr'r4r\rrlrLItlr JCuLrrrr) r rlJ\rr!

.}O S }IPE{ M WAT'EII NY.AN"M]N

CiO }'*AMiT'T MAXIN{TJM StrCI,IR.IT'Y PP-NSON

P. O. tsOX 6s50X-00607,

RT A rr, r-\E)-[l\flan\\7ui.

PzuSON FIO. X(AM/s84./0n3/COtd
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Iil1 { -5."aJI'{f-! r-r-l I:{\,1. -t- I JJ L I 7 I

.IO S XCP E{ M WA T'E{I Ffi-/,/\ Fi.mltr "PET'n'n'XOi\.tER.
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