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CHAPTER 1

1.0 Introduction

1.1 Committee Mandate and Membetship

The Departrrental Committee on Environment and Natr:ral Resources is established undet the

National Assembly Standing Orders No. 216(1). The functions and mandate of the Committee are

also contained under the National Assembly Standing Orders, No. 216(5) as:-

a) Investigate, inquire into, and report on ail matters relating to the mandate, rnanagement,

activities, administration, operations and estjmates of the assigned Ministries and

departrnents;

b) Study the programme and policy objectives of the Ministries and departrnents and the

effectiveness of the implementation;

.) Study and revierr ail legislation referred to it;

d) Study, assess and analyze the relative success of the Ministties and Departrnents as

measured by the results obtained as compared with its stated obfectives;

E Investigate and inquire into all mattem telating to the assigned Ministries and

departrnents as they may deem necessary, and as may be referred to them by the House;

0 Vet and report on all appointments where the constihrtion or any law tequires the

National Assembly to apptove, except those under Standing Order 204. arLd

g) Make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation.

The subject matter of the Departmentd Committee on Environment and Natual Resources are

stated in the Second Schedule of the National Assembly Standing Orders No. 216($ as follovrs:



climate change, environment management and conservation, forestry, vzater fesource rnanagement,

wildlife, rnining and nanual resources, pollution and waste rnznagement.

L.2 Cgrrent Qomrnittee Membership

7. Hon- Arnin2 fllrlall2, M.P., Chairperson

2. Hon. A- K. Kosgey, M.P., Vice Chairperson

3. Hon. A-lice Ng'ang'a, M.P.

4. Hon. Samuel Ndiritu, M.P.

5. Hon. AishaJumwa Kads4 M.P.

6. Hon. Ejidius Njogu Barua, M.P.

7- Hon.JudeNjomo,M.P.
8. Hon. Moitalel Ole Kenta, M.P.

9. Hon. Kathuri Mun:ngi, M.P.

10. Hon. Sunjeev Birdi, M.P'

11. Hon.JacLson I( Rop, M.P.

12. Hon. Abdi Noor Ali, M.P.

13. Hon.Joyce Emanikor, M.P.

14. Hon. Abdulaziz Famh, M.P.

15. Hon. RonaldTonui, M.P.

16. Hon. @r.) ReginaldaWanyonyi, M.P.

17. Hqn. GideonMvdti, M.P.

18. Hon. Flassan Dukicha, M.P.

19. Hon. Zunab Chidzuga, M.P.

20. Hon. Chachu Ganya, M.P.

21. Hon. Opiyo Wandayi, M.P

22- Hon. Chatles G. Mongare, M.P.
'25. Iaorl, (ur.) wuDer r\-. \Jfrcnuo, lYf.r

24. Hon.I(hatib Mwashetani, M.P.

25. Hon. George Ogalo, M.P.

26. Hon. (Ivtaf or) Muluvi Munra, M.P.

27. lH.on. Mohamed, Diriye M.P.

28. Hon, Peter Kinyua, MP.

29. lrJot. Shulua Hussein Gure, M.P
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L.3 The Watet Bill,2Ot4

7.3.1 Pre-publication activities

The legislative propos"l grirg dse to the Watet BilI, 2014 was submitted to the Committee by the

Cabinet Secretary for Environment, lfater and Natural Resoruces. Pursuant to long running

consultations with stakeholders on the need for reforrns, there was need to review the existing

statutory regime to ad&ess emerging challenges caused by a growing urban population and an

increased sttain on water resources. The BilI was then sponsored by the Leader of the Majority Party

Hon. Aden Duale. The legislation also seelis to introduce a stahrtory regime that conforms to the

Constinrtion (2010), international instruments tlrat Kenya has ratified Vision 2030 and. the

Millenrrirm Development Goals. The !?ater 8111, 2074 seeks to ptovide for the regulatiorq

managernent and development of water resources and water and sewerage services.

L.3.2 Referral to the Committee

The Bill having been read a first time on 2Ta Apf,I2014 stood committed to the Committee for

consideration pursuant to the provision of the National Assembly Standing Orders No. 127(1).

The BiIl seeks to make provision for the regulation, management, consewadon, use and

deveiopment of water and sewerage sentices.

1.3.3 Conduct of the review inquiry

In line with the consdtutiond requitemeirt for public participation in legislative processes, the

committee advertised ca.ll for public parricipation in the Daily Nation newspapet and invited the

public to make submissions by 8e May 2074. A copy of the advertisement is attached to the report

as annex 2.

4
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The committees teceived submissions, Iisted in annex 1 and are available with the Committee

Secretariat. These subrnissions were rnade through wd.tten memotanda and verbally by the

intetested paties. The Committee held meetings which involved receiving stakeholders input and a

dause by clause review of the BilI.

L.3.4 Ou(put of the Review Inquiryprocess

The teview process concluded with a list of agreed amendments that the Cornmittee will.be

ptesenting to the house for consideration and possible adoption, In making its recomrnendations,

the Committee examined the BiIl dause by clause. Where objections were reg'istered with respect to

a particular clause in the BilI, the Committee proposed amendments by consensus using the available

infornation and triangulating different sources of submissions made on the provisions of the dause

to be amended. The Committee intends to move these amendments at the Third Reading stage of

the Water Bilr2074.

5



CI{APTER 2

2.0 The Rationale for the Review of the \flatet Sectot Legal Fmmework

lrater is a lirnited natual resource tha1i5 firndamental for life and health and the socio-economic

development of the country. While the natrual course of water cafifot be changed, available watet

resources and the provision of water services should be prudently managed to ensure that dl

Kenyans have access to clean and safe water in adequate quantities. The availabiiity of water

resources ensures that there is water supply. Similarly, the supply of water is inextdcably linked to

providing reasonable standards of sanitation

Giobal satistics indicate that one billion persons lack access to a basic watet supply, whjle several

billion do not have access to adequate sanitation, which is the primary cause of water contamination

and diseases linked to water. In Kenya, poot drinking water quality and poor sanitation is wotsened

by accelerating urbanisation and the increase in informd settlements. It is estimated that 70o/o of the

population in Kenya wiII be urbanised by 2050. Poor drinking water quality and poor sanitation

costs Kenya 27 billion shillings each year. 4.3 biilion shi[ings is lost in hedth care costs,2-2 billion

shillings is lost in access ti-e, 300 million shillings is lost in productivity losses whiie sick while 20

billion is lost in prematute deathsl. '' '

2.1 W'ater Sectot Refotms

Wide ranging reforms based on the National Water Policy, 19992 culminated in the enactnnent of the

Water Act, 2UU2 whlch Lntroduceo

separation of the management of water resources ftom the ptovision of water services' V'ater

Resolrce Management and Development entails raw water extraction, storage, transport and

effluent discharge control and lUater Serrrice Provision entails ddn}ing water, the sewer systerr\

sludge management which is treatrnent and distribution'

It also included the separation of policy making, regulation and provision of water services to avoid

conflict of interests and socially respoosible commercialization and professionalization of sewice

'\XtSp Progrrmrne @orld BanI) on the Economic impact of poor sanitation in Aftica (2012)

2 Adopted by Pa-rliament as Sessiond Paper No' 1 of 1999'

racucal retorms to tne wafer bectof. Ihese lncluoeo tne
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provision to i:nprove sector performance. The tefotrrs also induded consumer protection and basic

rights fot alt tkough regulation with national minimr:m standetds.

Cr:rrent chdienges in the water sector indude data collectio+ fo1 example in informai setdements

and especially in rural areas. This also includes the lack of coordination between institutions,

challenges of funding because of the global economic recession and poor revenue collection localln

lack of capacity in term.s of equipment and professionals as well as the cteation of water service

boards which cover too many counties especially in Northern Kenya.

The lfater Bil., 2074 seeks to build on the gains of the Watet Act, 2002 whjle corecting its

shortcornings. The BilI dso seels to operationalize the provisions of the Constitution.

2.2 Confotming to the Constitution (2010)

The Constitution entrenched economic and social rights in the BilI of Rights which includes the

right to reasonable standards of sanitation and the right to clean and safe water in adequate

quantities for every Kenyan3. The Water 811I,2074 firrther seeks to operation,lize the devolution

provisions of the Constitution. Article 6(2) stipulates that "the goaernments at national leael and cotr! lcuel

are distizct and. interfupctfunt." Pursuant to Article 186(1), the For:rth Schedule to the Constitution

allocates fimctions between the national government and counfy governments. In this regard water-

related firnctions are shared.

2.2.L Functions of the National Governm.ent -
The Constitution places the responsibiJity of realizing the right to water for all Kenyans r:nder the

national government. It specifi.cdly states that the State has the responsibiJity to 'lbserve, respect, protect,

andfulftl the ights andfundamertalfreedoms in the Bill of Nghts' which includes socio --economic rightsa.

The obligation of the national govemment to implement these rights has been enforced by High

Court decisions citing that the govemment must be seen to take active steps towards the realization

3 A-rticle 43 (b), (d) of the Constitution (2010)

a Arride 27 of rhe Constitution (2010)
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of socio-economic .rights by its citizenss. In order to operation^lize these rights, the nationai

govefi]fnent should ensure that it sets the standards and structures necessaly to fi:lfill the

constiutiond right to 'water. The national government is also tasked with the Protection of

consumer rights6 and the protection of the environment and natual r.soru.es'.

Part 1 of the Fourth Schedule sets out the fi:nctions of the National govemment with regard to the

water sector. These indude:-

4 The use of international waters and watet resources;

b) Consumerptotection;

.) Nationai public works;

-d) \ilater protection, securing sufficient residual water, hy&aulic engineering and the safety of

dams;

.) Capacity building and technical assistance to counties-

!7ater resource rnanagement is clearly a national govemment role irrespective of where it is found.

2.2.2 Fu:rctions of the County Govern-ment

County govenrments may delegate their duty to Water Service Providers CI7SP, who are

commercially odented public enterprises. Currendn service provision is regulated by service

provision agteements (SPA{ to ensure comp)iance with the standards on quality, serrrice levels and

performance established by !fASREB. Part 2 of. rhe Fourt} Schedule sets out t}le firnctions of the

couoty govemments vdth regard to the water sector. These include:-

a) Implementation of specifi.c national government policies on natural resources and

enrriron-mental conservalion inslu.ling soil and water conservation and forestry

a) Cor:nty public works and services induding storm water management systems in built up

areas and

b) Vater and sanitation services.

s Mitu-Bell Welfare Society vs Attorney Genera.l and 2 otlers, Nairobi Petition No.164 of 2071and; Satrose Ayuma &

1.1 others v-s T.he-Registered Tn-steo of .TleKeoya Rail:,ays StaffRstiremetltEerL!-E Se-heme and 2 othets, Petjtion

No.65 of 2010.

6 Articlc 46 (1)

i Article 69
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2.3 Provisions of the Watet Bill,2014

The !7ater Btns 2014 seeks to repeal the LYatcr Act 2002. The BilI seeks to reflect the constitutional

principles of the right to water, consumer protection and devolution. The Bill also seeks to address

key functions such as public works & inftastructure developmeng teguJation of water abstraction

and water sewices provision, ariff setting and financing mechanisms (fees & water user charges).

The specific provisions of the'Water Bill" 2014 are as follows:

Part I- Preliminary

Part I of the Bill provides the Pteliminary Provisions. It sets out the man&te of the BilI which is to

provide for the regulation, maflagement and development of water and sewerage services. Clause 4

provides for the pdnciples and values th.at should guide any person administering the BiII which

includes A-rticles 70,43,60 and 232 of the Constitution

Part II - Ownership, use and management of watet tesources

Clause 5 provides that every water resource is vested in and held by the national government in tnrst

for the people of Kenya. C1ause 6 covers the regulation of the management and use of water

resources while Clause 9 defines National Public Water'Works.

Part Ill-Regulation of the management and use of water tesoluces

Clause 9 established the Water Resources Regulatory Authority (-WRRA) and the functions and

pov/ers of the Authority. Clause 18 empowers the Authority to classifr water resources and

determine quality objectives. Other functions of the Authority under this part include setting up a

national monitoring and informad.on system on water, protection of catchment areas and

conservadon of gror:::d water. The Authority may also define basin ateas in consultation with the

Cabinet Secretary. Clause 23 provides for the establishment of establishes Basin water resources

cotnmttees.

Clause 27 provides for the establishment and firnctions of the Water Resource Users Associations

CIfRUA, at the sub-ba*in level. Clause 28 pgovides established the National lValer Hawesting and

Storage Authority. It also regulates water rights and works including gound water and entry on land.

9



Part IV- 'Water Seryices

Clause 62 provides for the formulation of a National Water Services Strategy by the Cabinet

Secretary. Clause 63 provides for the establishment of the Water Works Development Boards

CWWDB) while Clause 68 ptovides fot the establishment of the Water Services Regulatoly Authority

CI7SRA). Clause 72 deils with the accreditation of water services providers under the !7SRA while

Clause 75 provides that the county government may establish warer services providers. Clause 80

further ptovides 
^ 

p?fcy aggrieved by the decisions of a water service provider may appeal to the

CWSRA).This patt also provides for the lgreements as to the protection of sources of water and on

sewerage services levy

Part Y-'Water Sector Trust Fund

Clause 111 establishes the Water Sector Trust Fund. The objects of the Fund which includes

provide grants to counties in addition to the Equilisation Fr:nd for underserved areas. Clause 115

provides for the sources of funds for the Water Sector Trust Fund.

P art Vl-Dispute Resolution

Clause 117 establishes a ',)7ater Tribunal which shall be a subordinate court. This part provides for
the iurisdiction and the determination of appeals. Clause 722 provtdes that the appeals on the

decisions of the !7ater tribunal may be made to the Land and Environmental Court within twenty

one days.

Part Yll-Financial Provisions

Clause 724 provtdes the sources of funds for the institr:tions established in the BilI. It also provides

for the financial year, annual estimates and keeping of accounts and audits. Clause 30 is important as

it provides that all income obtained fiom water permits, abstraction and water user fees shall be

entirely rrsed for the management of water resources.

Part VIII- General Provisions

This part provides for the service of notices, conditions on issuance of orders under the Act and

authentication of documents. Clause 137 provides fot public participation vdth I.g^ra to any

applications or action proposed under the Act. Clause 138 gives the WRRA special powers in case

of a shortage of water. Other provisions under this part include rhe powers of the Cabinet Secretary

10
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to make regulations, obstmction ot pollution of a watet course of water fesoutce and other

miscellaneous offences r:ndet the Act Clause 145 sets a general penalty which shall be a fine not

exceeding one million shillings or to imprisonment for a term not exceeding two yeats ot both.

Part IX- Ttansition

The transitional provisions include the transfer of functiors, assets, IiabiJity and staff from Water

Resource Management Authority to the Authodty in Clause 746.It fi:rther provides for the transfet

of fi:nctions vzith regard to existing institutions to the institutions ptoposed in the Act.

Schedules

First Schedule

It covers the membership and procedure of Boards and Committees with tegard to clause

1,2,24,29,69 and 113.

Second Schedule

It relates to the conditions relating to constnlction of works pursuant to clause 39. It defines the

scope of the pennit given by the Authority *itl, tegard to authodzed works.

Third Schedule

It covers easements pursuant to clause 37 arrd their scope with regard to rights of access, damage

Fourth Schedule

It provides for abstraction of gtound water Pursuant to clause 54'

The Bill jncludes a memorandum of objects and teasons.

11



CI{APTER 3

3.0 The Review Process for the Watet BiIl, 2014

The Cornmittee invited oral and. w.dtten submissions from stakeholders in the \vater sector and

carefi:lIy examined the issues that arose from the Water BiIl. The Committee held several meetings

with stakeholders in order to understand the expedences of the current players in the water sector

within the current lega1 framework, the challenges faced and the gaps that exist. The stakeholders

hailed the Bill as a positive response toward complying uith the Constitution 2010 and the

irnprovement of the regulation> management and development of water ,'.ro*..r, water and

sewerage services.

Howeve.r, the stakeholders vrere concemed about the institutional framework proposed in the Bill

with the majot reservad.ons being about the large number of institutions proposed and the lack of

clarity between national goverrment functions and county government functions with regatd to the

Fourth Schedule..The stakeholders fi.uther noted the need to build on the gains already made in the

water sector reforms from the Water Policy, 1999 to the enactrnent of the LYater Act 2002. T\e

general conseosus was that the !7ater Bill-,2014 should irnprove on tfrese refotms but not discount

them.

3.1 Issues Raised in Submissions by the stakeholders and the Public

The Committee vrelcomed memoranda and oral submissions from a wide range of stakeholders.

and Natural Resources, The Council of Governors, The Nairobi City County, Kenya Private Sector

A-lliance (KEPSA), Kenya Water Partnership (KWP), National Environment Civil Society ALliance

(I{ECSA-i<C, Trade Unions (I(enya County Govemrnent Workers lJnion, Union of Kenya Civil

Servants and Union of Commercial Food and Aliied Workers) and The Katiba Institute.

The committee also received memoranda from community groups under VSO Jitolee. The

Memorandum enjoined the Pan African Climate Justice Alliance (PACJA), United Disabled Person

in Kenya GJDPK), Kitui Cor.rnty Forest Water and Sand Conservation Association (I{C\)UFSCA) ,

M-irrg" Union for the Biirrd (X4UB), II Ngwesi Community Trust, United Disabled Person in

Laikipia (JDPL), Kr:ria District Disability Network (KDDI9, River Migori !7ater Resource Users

12
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Association (X.IMUA), Taita Environment Initiatives [EI) and Wundanyi Disabled SeIf Help

Group)

The major concems raised by stakeholders include:

A. Institutional framework

B. Atigning the BiII to the lJTater Policy 1999 and the Water Acr2002

C. Sueamlining the Bill with Constitutional provisions

D. Public Participation

E. Pdvatization

F. Transfet of assets, Iiabilities and staff

G. Inclusion on Persons with Disabilities

H. Dispute Resolution

I. Payment of Ecosystem Services

J. lVater Research and Training

IC Sewerage and Waste Water Management Services

L. Regulation of \]Tetlands

3.1.1 InstitutionalFramework

The BilI proposes to establish the following instin-rtions:

a) 'Water Resources Regulatory Authority NrRRA) (Clause 9)

b) Water Sewices Regulatory Board (Clause 68)

.) Basin Water Resources Committees (Clause 23)

d) National Water Hawesting and Storage Authority $fl,HSA) (Clause 28)

E STatet Works Development Boards CW\[DB) (Clause 63)

f) !7ater Sector Trust Fr:nd (Clause 111)

g) Water Tribunal (Clause 117)

h) !ilater Resource Users As'socjations (WRUAs) (Clause 27)

Several issues arose with regard to the Institutional ftamework proposed in the BilI. These included:

a

13



3.L.L.L Numbet of institutiors proposed in the BiII

Then Nairobi City County and WWF noted that there is a multiplicity of bodies and instinrtions

m^kiog the proposed struch:re cr:mbersome and opaque. The Nairobi County Council mised

concern that the instin:tions proposed have to be catered for by the tariff and the effect is that the

cost of watet and sanitation services is rnade expensive for the consumer. Reducing the number of

institutions vzill translate into teduced cost of living for the consumers.

i. Nsk of high reculTent costs

The Trade Unions noted that too many institr:tions created will result in high recrrrent costs as

opposed to investing the same on development of water facilities and value for money ftom the

many national instinrtions which could easily be merged or done away with. They fi.uther noted that

water is a finite enwironmental resource that imposes environmental costs hence the need for healy

regulations in both resource managemeflt and water and sanitation services.

ii. Recommendations with regard to streamlining institutions

The Nairobi City County suggested that the proposed Water'Works Development Boards (Clauses

64-68) are not necessary. The roles ascribed to them can be caried out by the National Water

Harvesting and Storage Authority and the !7ater Service Providers CfSPr.

On the other hand, NECSA-K proposes that the WHSA and !7!7DB should be collapsed into one

because there is an overlap of functions between National Water Harvesting and Storage Authodty

[WHSA). Water'Works Develooment Boards and the Basin Water Resources Comrnittees.

It recomrnends the abolition of the National $7ater Harvesting and Storage Authority

NECSA-K recomrnends that the Water Tribr:nal in Clause 117 be deleted from the Biil since the

need for the Tribunal car, be met by the already established National Environment tribunal

established under the environment Management and Coordination Act of 1999.The Bill should

expressly make provisions for altemative dispute resolution mechanisms to be sought before any

case is referred to the National Environmental Tribunal. If the tribunal is unable to resolve a

dispute, reference to the Environment and Land Court which has already been established by Artide
-162 of the Constitution.

t4



P

3.L.1.2 Basin Committees

NECSA-K noted that the Basin Water Committees is referred to intetchangeably in the BilI as Basin

W'ater Resou:ce Committees, Basi:r organization and Basin Committees. A similat body is not

contained in the previous Act. NECSA-K raised concem that the institutions' Iegal standing is

undear.

NECSA-K recorn:rrended that the Bill should prescribe the number of basin boards to be

established to reduce the risk of abuse. NECSA-K recornmended that reference to the Basin Water

Resources Committee/Area/Organzations should be harmonized. The oversight fi:nction over the

Basin Resources Committees is not well articulated since there is no designated chait or CEO

appointed There should be provisions on the saff who vrili work for the committees.

3.1.1.-3 Separation of ftrnctions

KW.P recommended that the regulatory and implementation functions in vadous institutions should

be separated The roles and responsibilities of the vadous institutions should therefore be cleady

defined- I{ffP raise concem that The Water Resources ReguJatory Authority @ARRA) is

mentioned as a regulator aad an implementer. The implementatioo fi:nction can be delegated to the

Basin W'ater Committees.

3.L.L.4 Independence, transparercy and accountability of the institutions

ITASREB and the Trade Unions recommended that there should be an independent instinrtion to

monitor, regulate and ensure that water and sanitation standards are upheld and monitored both at

national level and county level. They recommended that the Bill shouid ensure that service delivery

insdnrtions are transparent and accountabie and should ensure that water and sanitation standards

are upheld at national and county levels.

3.1.1.5 Independent monitoring of delivery of services

Previous reforms jntroduced economic regulation and quality of service regulation through and

autonorrrous entity charged vzith the mandate of iicencing, monitoring, enforcing and reporting to

the public the issues in the vzater serrices sector' This should be maintained in the Water Bill, 2014.
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3.1.2 the BiIl to the Watet Policy \999 and the Water Lct2002

WASREB pointed out that Kenya implemented wide ranging refonns based on the Water Policy of

1999 and the !7atet Act1O12which should inform the Water 8i1r2014-

3.1.2.1 Ring fencing of water seruice revenue

The reforms achieved the ring fencing of water service revenue which means that revenue collected

from water services are put back exclusively into the watet sector to grow it. The introduction of

dng fencing led to the forrnation of separate water comPanies who are able to manage their

revenues and through the tariff process. WASREB encouraged dng fencing of watet services

through the formation of separate companies and ensuring th& revenue are ploughed back to grow

services.

WASREB noted that Clauses 9-16 of the resources regulator CWater Resources Regulatory

Authority) and Clauses 68-71 on the services regulatory authodty $Vater Services Regulatory

Authority). WASREB noted that there was difference of the fieatrnert between the t\vo water sector

regulators between the BilI and the Water Act 2002. They are weakened in the bill (Section 7-10 for

WARI\,IA and Section 4648 for WASREB in the Water Act2002). Similady, in Clause 27 NECSA-

K noted that the functions of Watet Resource lJsers Associations (-WRUAs) were watered dorvn in

the Bill unlike the !7ater 4ct2002.

3.L-3 Ctoss-corrnly inftx51111cture in countles

Currently, v/ater companies rnarrage assets on behalf of water service boards which have received

considerable suppoft from the national goverffnent for everyone and not just county residents-

ITASREB recommended that assets created by watet boards are cross-county and should not be

demarcated to one county because of location hence there should be no disruption of services where

asSets ofa board cuts across counties.

3.1.3.1 Sharedresources

Most wa!_elg9,!gp3ggs.o_luin _Qeu _sg{1._.: +_9m other counties _wiich h_a-ve watgr .resgruce: hence

many economic hubs have to get v/ater resources from a different county. This is the case for

Nairobi, Mombasa, Eldoret, Nakuru, Kakamega and Athi fuver. This requires planning at a regional
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and national level with regard fs fi11ding, ensuring delivery of service and having sustainable means

to repay those fi:nds. \X/ASREB recommended that the water larqr should reflect that shared

resources and service delivery will continue to be provided cross-county and that there vdli be

sustained management for funue generations-

3.1.4 Sueamlining the Bill with Constitutional provisioos

The law should .l^ifl the minimum national standards irr' water and sanitation services and also

provides a coherent Iinlage between the two ievels of government. It should ensure cootdinated

implementation of rights and enforcement measures on performance against the water service

providers and third Parties.

3.1.4.1 Devolution

WASREB recommended that the new BilI should not retrogress ftom what was a-lready ptovided for

in the lvater ActZOO2but instead improve on the provisions to ensure it realizes what is provided in

the Constinrtion which now includes devolution and provides water and sanitation as hurnan rights-

KWP noted that with regard to Devolution, inter-cor:nty issues and initiatives are not legislated

upon. The institutions should derive their mandates ftom the Constinrtion of Kenya 2010 and

should be included in the 8i11.

The Trade Unions raised concem that the National governments role and that of County

goverffnents are not cleady r:nbundled in the Bill and responsibility that ensures accor:ntability

assigned to each level of government. The funcd.ons of the WRUA in clause 27 (4) should be

expressly stated in the Bili to devolve the firnctions to the lowest levels. The Agency status of

!7RUAs should be strengthened. Financing of WRUAs should be expressly prescribed in the pat of

the lWater BilI on Financial Mechanisms. Issuance of lUater abstraction permits should be done in

collaboration with WRUAs.

3.1.4.2 Implementation of the right to water

WASREB noted that the BilI should be guided by the National !7ater Policy and the $7ater Act

ZOO2. A.ccountabiJity and responsibility should be assigned for both ievels of govemment to ensure

there is no dup)ication of roles or wastage of resor:rces. The Trade Unions noted that the BilI should
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prioritize water for personal and domestic use over industrid use and should specifically chatge

relevant National and County govemment agencies with responsibility for fi:lfillment of the laws

man&te by consideriag the human dght to water policy, progtamming and budgetary activities.

3.1.4.3 Trensitional Prouisions

Section 154(4) of the BilI provides for a ttansitional period of three years from commencement. The

secdon should be amended to take cognizance of the fact that under Legal Notice No. 177 otf.2073,

water and sanitation services in Nairobi City County were transfered to the Cor:nty Govemment of

Nairobi in August 2073. In addition, the section should be aligned vzith the Constitution which

provides that the devolution of services shall be witlin three years after the first election.

3.1.5 Public Participation

The Trade Unions raised concern that thete has been low-key public parricipation on development

of the new law which has far reaching implications especially on the sector Governance. The

Ministry has ignored workers views and has refused to tecognize trade r:.nions as a stakeholder.

3.1.6 Privatization

The Trade Unions noted that the BiII invariably contains clauses which if allowed to Pass v'ill render

'water and sewerage provisions pdvate, therefore becoming inaccessible and unaffordable to the

majority poor, Iow iacome earners and making water fadlities and value for money from the many

ICMP noted that the Bilt does not mention the PPP Act 2013 which is very crucial in devolved

Govemrnent and recommended the operationalization of the PPP Act 2073. On the contrary, the

Trade lJnions recommended that the best altemative to management of pubic water is the Public-

Public Partnership (PUP, as opposed to PPPs. PUPs are simply telationships between public

authorities or orgarizations aimed at developing capactty to be effective and accountable public

seruces.

3.1.7 Ttansfer-of assets, liabilities andsraff--

The Trade Unions pointed out that the transfer of assets, liabilities 
"nd 

st"ff do., ,ro, feature in the

biII despite the r:nfinished transfer plan according to Water A.ct 2002. This shouid serve as a basis
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for fi:rther transfer in the cr:rrent dispensadon. To address the many challenges that have derailed

reforms in the sector, involvement of ail stakeholders in the transfer ptanning is of paramount.

3.1.8 Inclusion of persons with disabilities

VSO Jitolee noted that there were no overt provisions in the Water Bill that catered for persons with

.disabilities. Further, the BilI does not give due regard to the irnique needs of persons with disabiiities

in the rnanagement, consewadon and access to water. VSO Jitolee recommended that the Bill

should give provision for development of guidelines and programmes that take into consideration

the specific needs of petsons with disabilities in all plaruring, development and decision-making

regarding access to water. The stakeholders also recommended that persons vdth disabilities should

have access to information orr water management. It is noteworthy that this is guaranteed in the

Constitution.

3.7.9 Payment for Eco-System Senrice

NECSA_K finds that the \Water BilI 2014 lacks innovative incentive systems to encourage the

conservad.on of water catchment areas. It proposes that the Bill be amended to i-nclude provisions

ailowing the Cabinet Secretary to formulate regulations for Payment for Ecosystem Senrice (?ES).

The provision should include the establishment of a mechanismf exchange to facilitate collection

and allocation of such payments. In order to ensure sustaiaable financing of Water Resoruce lJsers

Associations $VRUA), which play an important role in v/ater resou-tces Management, the proposed
'$7ater Resources Regu1atory Authority should set aside 25o/o of all monies collected from permits

and water use fees for reallocation to WRUA in the catchments

3-1.10 Water Research 21fl flaining

The building and maintaining of an adequate capaciry in water resources management is a critical

aspect of water resoulces management. The Water Bil,2014 conspicuously misses the consideration

for Research and Training. NESCA-K recommends that the Water Bitl includes provisions for the

establishment of a 
'Water Training and Research Instin:te to be known as the Kenya Water Research

and Training Institute.

The institute should be a body colporate with perpetr:al succession and with a corrmon seal. The

object and purposes of the Institute will be to undertake training and Coordinate research in water

and sanitadon.
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3.L.11 Sewerage and \Faste Watet Management Services

The Water Bilt has limited provisions for waste rnanagement which is an inevitable by-product of all

v/ater uses. The BiII should include adequate provisions for waste managemenq responsibilities for

the development of a plan for dealing with waste water and watet q,Elity equivalent to the five year

plans envisaged by the BilI for'Water development progtammes.

3.L.72 Regulation of Vedands

Concern was raised over the lack of inclusion of 't)Tedands in the BilI pursuant to the Ramsat

Convend.on on !7etlands to which Kenya is a signatory. The Convention uses a broad definition of

the types of wetlands covered in its mission, including lakes and rivers, sv/amps and marshes, wet

grasslands and peat lands, oases, estuaries, deltas and tidal fl26, near-shote madne ateas, mangroves

and coral reefs, and human-made sites such as fish ponds, rice paddies, reservoirs, and salt pans.

Kenya has designated five Ramsar sites including Lake Nalmru, Lake Naivasba, Lake Bogotia,Lake

Badngo and Lake Elementaita .Other sites proposed for designation as Ramsar sites include Tana

De1ta, Yala swamp and Sio-Siteko, Saiwa swamp. Currendy, the wedands fall under the pr:rvievr of

tlre l(enya Wildlife Service (K!7S) but they should be included under the Water B.i1.,2074.
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CI{APTER 4

4.0 Co.'rr.rittee Obsersations and Recommendations

4.1 GenetalObservations

The Conomittee extensively scrutinized the $i11, consulted. experts in the water sector, analysed.

memoran& submitted to the Committee and held tonsultadve meetings wit}.stakeholders. The

Committee made general observations with tegatd to pertinent issues arising ftom the Bill.

Ttre lfater Blil,2014 seeLs to reflect the pillars of effective water sector management which relies on

the separation of water resource management from service delivery. functions. International best

practice reflects this separation of functions. For example in the United Kingdom this is reflected in

trvo legislative ftamewor}s, that is the !7ater Resoutces Act and the !ilater Industry Act. The Water

BiJt 2014 follows this pdnciple by separating the resources regulatory framework and the services

regulatory framewotk. The Committee noted that unless water resources are well managed, there

will be rr.o w'ater in the pipes. One of the major concerns in urban ateas G that of water boreholes

drying up because the water sources are no longer viable.

In this regard, the Committee noted that there has to be independent regulation to ensure that those

responsible for managing the water resources and those responsible for managing the provisions of

water services are regulated by someone independent of them. This should be done by a regulator

which is independent from the government.

Another contentious issue noted by the Committee is the responsible commercialisation of services.

lVater is perceived as philanthropy or z public good and a service that should not be

comrnercialised. It is perceived by the public as a commodity that should be fteely provided by

community groups, donors and the govefrrment. The result of this perception is that the

govemrnent invests more in the water sector than it gets. The corpotatization of ser,rices delivery

allows for increased efficiency and allows for water revenue is invested back into the sector. It also

denotes that the expendihrte invested in the water sector should march t}le revenue. Prior to

. reforns,-uzater $las previously.-managed by- ciry-councils and.localauthorities and--revenue. collected

from the water sectoi was invested into other se'ivices for example, ciean streets.
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The Constitution 2010 introduces the devolution of functions to the coundes. The Committee vuas

especially alive to the lack of clarity of fi:nctions between the national goverflment and the county

goversment in the Biil and the need to ensure that the consdtution is operationalizsd. However, the

Committee noted that the two levels of govemment are interdependent and in order to firIfiI theh

roles effectively, there is need to devolve services from the national govefllment $iith tegard to

setting standatds, to the cor.rnlies with regard to irnplementadon. Putsuant to these observadons, the

Co**itt." made specific recornrnendations to the \Water 8111,,2014.

4.2 Committeetecommendations

After the extensive consultations, deliberations and scrutiny of the Bill the committee has agreed on

general categories that will guide specifi.c amendments to the Bill. The amendments wjll carry the

views of the public and stakeholders as well as strengthen the legislative atchitecture of the sector.

The Committee observed that the proposed amendments focused mainly on the following:

A. Synergy v/itlin the institutional framework of the Water Sector

B. Link between the national government and county govenrment

C. Water Sectot Fund

D. Research and Training

E. Alignment with existing iegislation

F. Payment of Eco-System services

G. Protection of \Tetlands

4.2.1 Synetgy within the Institutional Framework of the Vater Sector

The Committee scrutinized the existing institutions in the water sector holistically aiong with the

instirutional framework proposed in the STater Bill, 2014. The Committee recommended that there

should be synergy between aII the institr:tions in the water sector and made specific

recomrnendations to achieve this:

4.2.1.1 Separation of finctions in the institutional framework

Informed by the effect of the wide ranging sector reforns that culminated in the enactnent of the

lYater A;i, 2AA2 ;;a ;odng tlie gldb;l Seit pi-aCECesln the walei sectiji,'ilie-Comirrrittee ob-ierved

that the pillars of effective water management can only be achieved by ensudng that there is a

separad.ons fi.:nctions between the regulatory bodies, water resor:rce management and service

1
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provision fuoctions. Consequendy the Committee agreed that the following institutions should be

maintained in the Act:

i. Water Resources Regulatory Authority (1X1RRA) ;

ii. 'Water Serv'ices Regulatory Authority CWSRA);

iii. National Water and Harvesting and Storage Authority Q'i-WHSA);

iv. Basin Watet Resources Committees;

v. Water'Works Development Boards (WWDB);

vi. 'Water Tribunal; and

vn. Water Resor:rce Users Associations CIfRUA).

4.2.1.2 Renarning proposed insdrutions

The Committee agreed that for ease of reference and in otder to easily r:nderstand. the mandate of

the institr:tions, the rrames of the institutions should be simplified as follows:

i. The $7ater Resources Regulatory Authority $VRXA) to the Water Resources Authority

CWRA) :r,

ii. Water Services Regulatory Authodty CWASRA) to Water Services Regulatory Board

cwASP.EB)

in. Waterworks Development Boards flfDB) to Waterworks Development Agencies $VADA)

4.2.1.3 Regilatory Framework

r_.:-, The Comrnrttee noted the due to the consttuttonal obJrgafi.ons placed on ttre government

to ensure that the right to water is met by dI citizens and further noting that consumer protection is

a national government function r:nder the Fou-rth Schedule, the Committee recommended that the

regulatory function in the water sector should remain vzith a national regulatory body. These shall be

the Water Resoruces Regulatory Authority and the Water Services Regu1atory Authority which shall

provide regulation and oversight. The setting of tariffs as currently done by lVater Service Providers

contradicts consumer rights protection. The national regulatory body should have the fr:nction of

tariff setting. In light of this, Section 120 (1) of the County Govemments Act and Section 20 ard27

of the Urban Areas & Cities Act which give the rofe oJ larif! det9gryg3$on !o cqgnq_e! wJeo ar9 in

charge on S7ater Service Providem should be amended.
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4.2.1.4 Streamlining the institutional framework

The Committee noted the large number of institutions proposed ifl Bill and the need to streamline

and rationalize semi-autooomous government bodies to make them more efficieng to avoid overlap

of functions and to ensure that the public wage biII is contained. The Committee fi.rrther noted the

practicality in decision-making is enhanced when decisions are made at a lower devolved level with

regard to water.

4.2.1.5 The Water l{arvesting and Storage Authority

In order to operadoyplize, Article 43 (d) which not only requires that every Person should have

access to clean and safe water but also that it should be in adequate quantities, the Committee

recomrnends that the Water Harvesting and Storage Authority should be retained as a national

goverffnent institution. It is also the responsibility of the national goverrunent to ensr,rre the

realization of the rights of all Kenyans to safe water and reasonable standards of sanitation. This

responsibility includes water protection, securing suffi.cient residual water, development of dams and

pans, drought mitigation, flood control, hydraulic engineering and the safety of dams. The Water

Hawesting and Storage Authority would be best placed as a national govemment agency for the

puq)oses of BuIk water, sewerage infrastructure developrnent and sltategic national proiects which

cuts across coundes, reg'ions and basins. The institution is best placed as a last resort institution

where coundes or other institutions in the water sector are unable to fi:IfiII their mandate.

Keeping in mind the assets and liabilities, human resources and the development of shared resources

acfoss counb.es, the Uommrttee consequenily recornmends amenctmen tsm tne transl!.onal clauses to

rebrand the National Water Conservation and Pipeline Corporation as the Water Harvestilg and

Storage Authority. The Committee frrrther recommends transitional clauses that will reqrrire the

vetting of the technical and management levels of all the institutions proposed in the Bill. This

process should be undertaken by an independent instirution.

4.2.1.6 Functions of lYater Basin Comrnittees

The Committee noted that the Basin Water Resou-rces Committee (B!VRC) do not have the capacity

to firlfill the functions set out in the BiIl for example storm water management. The Committee

agreed that BIRCs should be primarily advisory committees. Al1 regulatory functions currendy

vested in BWRCs are to be transferred to Water Resources Regulatory Authority (-WRRA) while
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management fi.inctions assigned to B!URCs should be moved to the county governments and'Water

Resource Users Associations @RUA). It should provide advice to the regional office of the !7RA.

The Committee fi:rther agree that the Basin Water Resource Cornmittee should be reptesented by

the govemors or a designate of the county whete the basin covers. The Committee noted that while

this may result in alatge m:mber of representatives in some cases, it is paramount that the basin

water cornmittee should have a wide representadon.

4.2.1.7 Streamlining the functions of regional development authorities

The Committee noted that regional development authorities are established undet seParate Acts of

Parliament which came into effect in the 1970s and BOs. The Committee noted that the intention

was to use water resources 
^s 

a w^y to sPur economic gtowth in the ateas where they covered for

example TARDA developed &ms on Tana River which spurred economic activities. The

Committee noted that regional development authorities do not have a clear mandate and their actr:al

role is unclear. The committee agreed that as a policy rnatter the functions of the Regional

Development Authorities should be re-examined. Moreover, i:e order to contain the wage bill,

reduce the nurnber of parastatals and avoid an ovedap of functions those Acts of parliament

establishing the boards should be repealed and their fi:nctions consoli&ted.

4-2.2 Link between the national goveflunent and the county governm.ent

Being alive to the Fourth schedule the committee noted the cross-cutting issue with regard to the

resources. The committee agreed that the Bill should provide for cross-county public works and

ctoss-county resources and assets. AIso of note is the investrnent on sewerage works. The

Committee noted that a lot of investrnent by the national government has gone into sewerage works

but it is a county government fi:nction. Sanitation is at crisis point and inevitably when water is

bought into the home generates waste water. The Committee noted that sanitation issues need to be

addressed.

The Committee recommended that there should be elaborate transitional plans to counties though

fr-e Tra491ti..9rr_d_4Utbo-ri!y:vr&-fegafd_!91h9 f4lsfgr__o_f ,fuq_cti-,o11_s apd 
-e_gpecially 

ylth r_egard to the

tariff setting being a retained as a national goverunent function and the management of assets
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4.2.3 Research in the v/atet sector

The Committee noted that research is a public good and should be an obligation placed on the

sector. The Committee noted that the main chailenge in having a sustainable research and taining

framevrork in the water sector is Enancing it. Given the need to tuflorL?Jbe institutions in the sector,

the Committee agreed that research should be mainstreamed in all the institutions as opposed to

fonning another instin:tion under the Biii. The committee recommended that there should be

coordination and financing of reseatch at the national level induded in the BilI as a responsibility of

the state departrnent. The Committee also agreed that the \7ater Sentice Trust Fund should be

mandated to provide fuodiog for financing research. Research proposals ftom institr:tions should be

eligible for financing from the !7ater Sector Trust Fund. The Committee considered the inclusion of

the Kenya Water Training Institute (KE!VI) but recommended that it should be retained as it is,

especially because of its recognition as a center under the auspices of UNESCO.

4.2.4 Water Sector Fund

The Committee noted the important role of the lUater Sector Fund to serve t}re underserved and

marglnelized which includes commr:nid.es in rural areas andinformal settlements. The Fund vrill also

support water comPanies and WRUAs.

The Committee fi.rrther notes the challenge of financing the proposed Fund. The Committee agreed

on several sources of fi:nding for this important frrnd to include a levy for different economic

classes as defined by the cabinet secretary though regulation. The Committee also agreed that the

Fund should be financed through padiamentary budgetary allocauons, PPP financrng mecharusms,

donations and grants and funds from cor:nty governments. The proposal to have the Equalisation

Fund was considered but is however, not appropriate to finance the proposed Fund..

4.2.5 Alignment with existing legislation

The Committee noted that the Water Bill may affect the certain exiting iegislation. These include:

1. The Committee agreed that it is necessary to amend the Environmental Management and

Coordination Act (EMCA) to confine NEMA's fi:nctions on water pollution control to

coordination. NEMA. should.be a eoordinator not an-irnplel,nenter and should-not duPlicate

the roles of other instirutions.
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The committee agteed rhal *1s mandate of the county govemments should be focused on

water services provision. Consequendy, the County Govetnments Act and the Urban Areas

& Cities Act should be amended to reflect the same and especially 61 tatiff setting of watet

services which should be done by a national regulatory board and additionally that the pool

of tesources is ring-fenced.

4.2.6 Payment for Eco-System Services

The Committee noted that there is need to provide incentives to the people who manage the

conseryation of water catchment areas. The Committee recommended that there should be revenue

allocation to those who play an important role in ensudng watir resource fi]anagement. The

Committee noted that this is not catered fot in the BilI and recommends amendments to include

provisions altowing the Cabinet Secretary to formulate regulations for Payment for Ecosystem

Service (PES). The provision should include the establishment of a mechanism or exchange to

facilttzte collection and allocation of such payments from permits and water use fees fot teallocation

to those managing the catchments areas.

4.2.7 Protection of Wetlands

The Committee noted that the protection of Wedands as a weter resource is not included in the Bili.

The Rarnsar Convention on lTetlands to which I(enya is a sigoatory defines types of wetlands

including lakes and dvers, swamps and marshes, wet grasslands and peat lands, oases, esh:ades,

deltas and tidal flats, near-shore marine areas, mangroves and coral reefs, and human-made sites

such as fish ponds, rtce paddtes, reservoits, and salt pans. 'I'he Uorrmrttee noted that l(enya WIdIife

Service (ICWS) manages wetlands recognized under tf:.e Convention and which are gazetted as

wildlife reserves, however this does not include those which are not under the purview of KWS. The

Committee therefore recommends amendments that vill indude provisions protecring Wedands as

a.wztef resource.

27



4.3 Recommendation fot amendments

The Committee intends to pfopose detailed amendments to the Water Bill, 2014 to the House for

consideration. The Committee wili genetally be proposing th. deletion and addition of certain

clauses especially with regard to the institutional framework proposed in the Bill. The Committee

will also recoln-rnend the editing and cortection of typogtaphical erots that could altet the intended

meaning of certain provisions. The Committee will futther be proposing amendments in line with

the observations and recommendations made by the committee during the teview of the Bill. The

Committee proposes to move the agreed amendments during the Committee of the Whole House

of the Watet B1ll,2074.

4.4 Conclusion

The Committee presents its report on the deliberations on the Water Bil., 2074 to the National

Assembly for consideradon and adoption. The Committee subject to the consideration of the agreed

amendments that will be moved duting the third teading stage of the BiiI tecommends that the

Water Pl117,2014 be passed by the House.
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Annex 1

List of Submissions fot Memotanda

1. !ilater Services Regulatory Board (W'ASREB)

2. Ministry of Envfuonment, Water and Natural Resources and The Council of Govemors

3. I(enya Water Partnership (K!7P)

4. National Environment Civil Society ALliance (I{ECSA-I!

5. Nairobi City CountY

6. I(enya Private Sector ALliance (I<EPSA)

j. Trad.e Unions (I(enya County Governrnent Workers Union, Union of Kenya Civil Servants and

Union of Commercial Food and A-llied Workers)

Katiba Institute

VSO Jitolee O,Iemorandum enjoins Pan African Climate Justice Alliance GACJA), United

Disabled person in Kenya (JDPIQ, Kitui County Forest \Water and Sand Consewation

Asso&tion (KC\rFSCA) ,Mwingi Union for the Blind MUB), II Ngwesi Community Trust,

United Disabled Person in Laikipia (JDPL), Kuria District Disabitity Network (I(DDlrI), River

Ivfrgori'Water Resource Users Association (RIN,IIJA), Taita Envirooment Initiatives (TEI) and

'Wun&nyi Disabied Self HeIp Group)

8.

9.
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MINUTES OF THE 75TH S NG OF THE DEP RTMENTAL COMMITTEE ON

L N TH

2014 IN THE COMMITTEE ROOM C.P.A MAI N PARLIAMENT BU ILDING AT IO.OO

A.M.

PRESENT

l. Hon. Amina Abdalla, M.P. - Chairperson

2. Hon. Charles Geni Mongare, M.P.

3. Hon. Moitalel Ole Kenta, M.P.

4. Hon. Jackson K. RoP, M.P.

5. Hon. Zainabu Chidzuga, MP

6. Hon. Mohamed Diriye, MP

7 - Hon. Emanikor Joyce, MP

8. Hon- Murungi Kathuri, MP

9. Hon. Tonui K. Ronald, MP

lO. Hon. Dr. Wilber Ottichilo, M.P

ll. Hon. Chachu 6anYa, M.P.

12. Hon. Major Muluvi Mutua, MP.
.l3. Hon. Barua Ejidius Njogu, MP

14. Hon- Sunjeev Birdi Kour, MP

15. Hon. (Dr) Reginalda N. Wanyonyi, M-P.
,l6. Hon. Cideon Mwiti lrea, M.P.

17. Hon. Jude Njomo, MP

18. Hon. Abdi Noor Ali, M.P

19. Hon. Wandayi James OPiYo, MP

ABSENT \)UITH APOLOGY

1. Hon. Alexander Kosgey ,MP -vice chair

2. Hon. Hassan Dukicha, M.P.

3. Hon. Abdulaziz Ali Farah, M.P

4. Hon. Samuel Mathenge Ndiritu, M.P'

5. Hon. Aisha J. Katana, M.P.

6. Hon, Oner Ceorge Ogalo, MP

7. Hon. Alice Ng'ang'a Wambui, MP

8. Hon. Cure Shukra Hussein, MP

9. Hon. Mwashetani Khatib, MP

lO. Hon. Peter Kinyua, MP

IN.ATTENDANCE
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1. Mr. James Cinono - First Clerk Assistant

2. Ms. Marlene Andia - Legal Counsel 1

3. Mr. Joshua Ondari - Third Clerk Assistant

4. Ms. Naserian Lotuai - Third Clerk Assistant

MIN. NO.DCIENR 26812014 _ PRELIMINARIES.

The meeting was called to order at 1o:l5am, followed by a word of prayer'

(')

2014.

The Members present considered the Report as attached and unanimously adopted the

5ame.

There being no other business the meeting was adjourned to 21n October 2014'

slGNED... """"'i""""'
Hon. Amina A- Abdalla' MP

(Chairperson)

Committee on Environment and Natural Resources

DATE...
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MINI.J"TES OT 67TH SITTING OF THE DEPARTA4ENTAL COMfuIITTEE ON ENVIRONMENT

AND NATURAL RESOURCES HELD ON TUESDAY, SEMEMBER gTH ZO14 IN THE C.P.A

ROOM, MAIN PARLhMINT BUITDING AT 10:30 AM.

PRESENT

1.

2.

3.

4.

5.

6.

7.

8.

9.

IU.

11.
"12.

13.

74.
1(

Hon. Amina Abdalla, MP. - Chairperson
I{c:r. Olc l(cnt:r Rjchard A{citelcl, \{.P.
Hon. Murungi Kathuri, M.P.
Hon. Tonui Ronald Kiprotich, M.P.

Hon. Ottichilo Wilber Khasilwa, M.P.

Hon. Abdinoor Mohanred Ali, M.P.

Hon. WandayiJames Opiyo, M.P.

Hon. Gure Shulcra Hussein, M.P.

Hon. Irea Gideon Mwiti, M.P.
i ior t. 

.1 
auisl.tr t ir.urp iiipkorir, ivi. i'.

Hon. Sunjeev I(our Birdi, M.P.
Hon. Ogalo George Oner, M.P.
Hon. Chidzuga Zainab Kele(ye, 44.P.

Hon. Geni Charles Mong'are, M.P.
I-lon. Fa;:ah,\bdulaziz Ali, I{.P.

. h^-\rr rI7rT7! /- i^r 
^^it

1.

2.
3.
4.

5.

6.
7.

B.

9.

10.

11.
72.

13.
74.

IN-ATTENDANCE
1. Ahmad Hassan
? Inchrra Arrrlari

J!!/',r'!'

3. Naserian Lotua

4. Clare Jerotich

Hon. Alexander Kosgey, M.P,
Hon. Dukicha Hassan Abdi, M.P.

Hon. Mohamed Diriye Abdullahi, M.P
Hon. Jude Njonro, 44.P.

Hon. Dr.Wanyonyi Reginalda N. M.P.

Hon. Ng'ang'a Alice Wamboi, M.P.

Hon. Katana AishaJumwa, M.P.

Hon. Muluvi Marcus Mutua, M.P.
Hon. Ganya Francis Chachu, M.P.
Hon. EmanikorJoyce Akai, M.P.

Hon. Peter l(nyua, M.P.
Hon. Mwashetani khatib, M.P.

Hon. Barua Ejidius Njogu, M.P.

Hon. Ndiritu Samuel Mathenge, M.P.

- Vice Chairperson

-Senior Researcher
-Cle::l<.A,ssistant

- Clerk Assistant
- Researrcher

MIN. NO. DCIENR/254 / 201 4 Preliminaries
Tl-e-irrrieiing was ciliEd to iirdeiat t650 pro?eeEingslesan-with a wora of 1ir:ayer said
Naserian'Lotuai

I
I

llPage



74 Water

The Comnittee considered the report of the Water Bill and suggested that the Ministry of

Environnrent, Water and natural Resources, National Water Company, KEWI and

Regulatory Regional Authority to be invited on Tuesday 16tl' Septembet,2OT4 to deliberate

a) Functions of Water Basin Committee

b) Streamlining the institution framework
c) Linkage between the National Government

- ,iL,lL-. 4"
'S ul-ctd) Resear.ch in the Water Sector

tullN. NO. DCIENR/256I2014 Adjournment

There being no any other business the rneeting was adjourned at 1:00pm to Tuesday 16rl'

September,2014

on:

SIGNED

DATE..

\yjf

+q, vL il.J_

f

fkti ,It,.,

(-...:

La Lrllti""""'t'
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MINUTES OT TFIE 55IH SITTING OF THE DEPARTMENTAL COMMITTEE ON ENWRONMENT
AND NATURAL RESOURCES HELD ON TTIURSDAY 12th AUGUST, 2074 IN THE C. P. A.
ROOM, MAIN PARLIAMENT BUITDING AT IO.OOAM.

PRESENT
1. Hon. Abdalla AminarM.P. - Chairperson
2. Hon. Alexander. Kosgey, M.P. - Vice Chairperson
3. Hon. EmanikorJoyce Akai, M.P
4. Hon. Ganya Francis Chachu, M.P
5. Hon. Geni Charles Mong'are, M.P.
6. Hon. Ole Kenta Richard Moitalel, M.P.
7. Hon. Murungi Kathuri, M.P.
8. Hon. Barua Ejidius Njogu, M.P.
9. Hon. WandayiJames Opiyo, M.P.
10. Hon. Dr. Wanyonyi Reginalda N. M.P.
i i. i iuri. i'i"lii iirt Sar,iu,,,l ivi.ril"r6c, iVi.P.

12. Hon. Ottichilo Wilber Khasilwa, M.P.
13. Hon. Abdinoor Mohammed Ali, M.P.
1 4.-Hon. RopJackson-Kipkorir;M:P.
15. Hon. Sunjeev I(our Birdi, M.P.
16. Hon. Muluvi Marcus Mutua, M.P.
17. Hon. Irea Gideon Mwiti, M.P.
18, Hon. Mwashetani Khatib, M.P.

ABSENT WITH APOLOGIES
1. Hon. Dukicha Hassan Abdi,44.P.
2. Hon. Ng'ang'a Alice Wambui, M.P.
3. Hon. Peter IGnyua, M.P.
4. Hon. Ogalo George Oner, M.P.
5. Hon. Tonui Ronald Kiprotich, M.P.
6. Hon. Moharned Diriye Abdullahi, M.P
7. Hon. Gure Shukr"a Hussein, M.P.
8. Hon. Katana AishaJumwa, M.P.
9. Hon.Jude Njomo, M.P.
10. Hon. ChidzugaZainab I(alelqye, M.P
1 1. Hon. Farah Abdulaziz Ali, M.P.

IN-ATTENDANCE _ THE NATIONAT ASSEMBLY
1 . N4r. Altrad l(adhi'
2. Ms. Naserian Lotuai
3. Mr.Joshua Ondari

- First Clerk Assistent

- Third Clerk Assistant
- Third CIerk Assistant

MIN NO. DC/ ENR/ 206 / ZO 1, 4 PRELIMINARIES
'-ThE 

Chair cTlleilthri nG-etlng io bidei".aa102s .The nieeiirif b-egair \iiii1',-;;o.d of rr:ayer
follora,ed by brief introduction.

llPage



MIN NO DC/ENR/ 2O7/zot4 EVTDENCE: OBSERVATION AND COMMENT ON W"ATER BILL.

The followtn1 appeared before the Committee:

KEPSA Chairman, Mr.Suvesh Palid, SPO/KEPSA, Mr. Anthony Weru rl,egal Officer, Ms. Frida
Mbugua, Legallntern KEPSA, Mr. Kuria Kevin, KWIA/KIPSA, Mr. Kiai Sylvesters, Deputy CEO

Kenya Flower Council /KXPSA, Mr. Njenga John, Executive Officer -Energy Services Kenya

Association ot manuf'acturers, Mr. Cheruto Martha, Regulatory Officer Kenya Assistant of
Manuf acturers, Ms. W achuka G eorgina.

The Conrmittee was informed as follows: THAT

1.Develop an Overall Organ gram of all institution under the Act and its correlation to each

other.
This is necessary to have overvlew of inter-relationship of each institution including

i -,, visualizing duties and responsibility with regards to functions.

Z.Distinct Economic Instruments for Private Sectors

It was repolted that there is no mention in the proposed Bill for private Sector to undertake

proactive andwater and waste water manaSen'rent. Therefore there is need for clear andlong
ternr irrresfnrents of urastervater recrzclirrs. rvater harvestins and ntanaqeureirt of runoff .lt was

then in agreement that specification of the type of incentive should be stated'

3.Is enough aftention /provision given to research and development for water resource

managernent? What part of the bill ensures establishment of sound research and development

in the water sector?

There is no distinct provision of National Institute for water research and development referred

to in the bill. Provision and identification of Research Institute is important in the 8i11.

4.What are distinct provisions for treatment of effluents and re-use /recycling in the bili as

well as sanitation?

': Re-use and recycling of effluents is one of the key principles for IWRM, it's important that
recycling is put jnto consideration and also provide incentive for recycling services .sanitation

and waste manaSenlent should be factored in the Bill.

5.Oi1 and gas sector will be heavy user and polluter of water resources .Do we need to caplure
this specifically as water sector management issue?

An Environmental Inrpact Assessment (EIA) should be done, it's not only fresh water that will
be used and dtscharged but also production of water and it will need specific attention for
tnanagoment .Appropriate control and guidairce are required to prevent future environmental
degradation.

6.What does policy or bills say about true cost of water production and ser-vice provision? A
formula or mechanism needs to be established to reflect true comprehensive cost of water.

2lPage



Bill need to establish tartff and inclusion of legal tool is important to avoid conflicts; this will
provide direction of water treatment plant and re-cycling.

7. Compositions of the Boards /GenderBalance; Water Resources Regulatory Authority /Watet

Storage AuthoritY
In the bill there is no indication of ge nder balance in the structut'e of the Board. Appointments

by the president are at maximum of any 4 mernbers, this shouiti be atitettcieci to tttaite

appointrnent from specific area.

8. Water works development boards WWDBs

There are established agencies of the national government to be known as Water works

Development Boards and these boards shall be bodies'corporate .The question to put across is

-How many such WWDBs will be ctealed?

',',7h:lt brsi: is fcllc''',rcC it'l crcrtic:: cf thc:c J:cCics?

Creation of these bodies is expensive and it rvill drain on public resources, and this boatd

should also include the Private Sector representation.

9. Climate change has been mentioned casually in the policy

Water is the ltey eleinerit in cliiirate change, and Water Resource A,laiiagculctit sliould havc

been clinrate change adaptation and mitigation'

10. Water sector trust funds do not provide equitable opportunities to access funds.

Conditional and unconditional grant to Counties is from the Bill fund and is restrictive,

therefore private sector needs access to this funds .This will allow for promotion of rain water

harvesting and storage sYstems.

11. Platform for all institutions under the Bill to meet.

There is need for a coordination forum to iron out issues and overlapping mandates, including

issues for harmonrzing investment in water sector.

"t 2. Communication to public
Introductio n of a clause in the bill is in,portant as it will create awareness on water issue for

various stakeholders.

AAIN.NO. DCl /208/2014 PROPOSED AA4MENDMENTS TO CLIAAATE CHANGE BILL

2074.
There was a concern by ITEPSA on where the Climate Change council will be placed and they

stigScllc.i il i.t icrrrairr at ilie iviirrisiry oitttvir'uti.i'rietii artJ i'i"riL.rial ncrur-rlucs jusiiiieaLi.;ii

accord)ng to I(EPSA is

Climate-Gh ange affan:s-can suwive-changes in the-str.uctur:e of, Governntent.

impact but now it,s different and deliverables is at the Ministry.

3lPage



F .Transaciional costs and duties will be felt if anchored in the Ministry of Environrnent

and Naturai Resources.

MiN. IriO. DClEiiV 20 9/ 20 i 4 ANr' OTiIER- DUSIi'IESS.

It was in agreement that on Monday 18th AuSust 2Ol4 for Secretariat to otgantze for a full

day meeting with the Office of the DeputyPresident on Climate Bill at the BOMA Hotel Nairobi

A11 reports shourd 

:. ililid:.J.#
o lanzania bencn tnari<rng xeport 

-
.fh 

"u(r,,
,, I'"'

'._: iil MrN. DCIENR/2 1 0/20 1 4 ADJOURN&IENT

The next Committee meeting will be on ThursdaY 14tt'' August 2074, in the Courtlonwealth

Parliamentary Association Room, Main Parliament Building at 10.00am.

SIGNED

DATE leo i;4r'"'" " 7"a.l
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MINUTES OF THE 541H SITTING OF THE DEPARTfu1ENTAL COMMITI'EE ON ENVIRONMNNT
AND NATURAL RESOURCES HELD ON TTIURSDAY TIh.AUGUST, 2074IN THE C. p. A. ROOM,
MAIN PARLTAMENT BUILDING AT 1 1.OOAM.

PRESENT
1. Hon. Abdalla Amina, M.P.
2. Hon. Alexander Kosgey, M.P.
3. Hon. EmanikorJoyce Akai, M.P
4. Hon. Ganya Francis Chachu, M.P
5. Hon. Geni Charles Mong'are, M.P.
6. Hon. Ole I(enta fuchard Moitalel, M.P.
7. Hon. Murungi Kathuri, M.P.
8. Hon. Barua Ejidius Njogu, M.P.
9. Hon. WandayiJames Opiyo, M.P.
10. Hon. Dr. Wanyonyi Reginalda N. M.P.
I f . i-iori. r.iuiiriru barrruei rViaiirenge, rvi.i.
12.Hon. Ottichilo Wilber I(hasilwa, M.P.
13. Hon. Abdinoor Mohammed Ali, M.P.
1 4 . Horr RoprJackson l0pkorir;M-.P.
15. Hon. Sunjeev I(ourr Birdi, M.P.
16. Hon. Muluvi Marcus Mutua, M.P.
17. Hon. Irea Gideon Mwiti, M.P.
18. Hon. Mwashetani Khatib, M.P.

ABSENT WITH APOLOGIES
i. Hon. Dukicha Hassan Abdi, M.P.
2. Hon: Ng'ang'a,Alice Wambui, M.P.
3. Hon. Peter l(nyua,Ir.,l.P.
4. Hon. Ogalo George Oner, M.P.
5. Hon. Tonui Ronald Kiprotich, M.P.
6. Hon. Mohamed Diriye Abdullahi, M.P.
7. Hon. Gure Shukra Hussein, M.P.
8. Hon. Katana AishaJumwa, M.P.
9. Hon.Jude Njomo, M.P.
10. Hon. Chidzuga Zainab I(alelqye, M.P
1 1. Hon. Farah Abdulaziz Ali, M.P.

IN-ATTENDANCE
1. Mr. Ahnrad Kadhi
2. Ms. NaserianLotuai
3. Mr. Joshua Ondari

- Chairperson
- Vice Chairperson

- First Clerk Assistant
- Tlrird Clerk Assistant
- Third Clerk Assistant

n{I\I Nrt:) nalFT\rpl2o2 /?n1 A Pp FI IA/{INYAPIFS

The Chair called the meeting to order. Proceeding s began with a word of prayer followed by
brief irrtroductions.

M]N. NO 203/2014 SU INPI-I BY CIC ON WATER BILL

I. Division of roles between the central Sovernment and the counff government

llPage



( II

Protection of water resources is the role of the national government
while the County government will work hand in hand with the Water
service Board in making sure that catchtnent areas are protected.

ii. National water storage is a national government function; it's the county

Sovernment mandate to store water to the residents.

iii. Provision of service is still a County Government function.
iv. Resource allocation andmanagement of water resources is a national

Sovernment function.
v. Water companies are under the County Government.

vi. Parastatals are under the County Government e.g. WRlvlA and licensing
is done by the county.

vii. County Government are responsible in construction of the water

'"i -.p^i.uiili uriJ S[t u. L;,-,.

Synergy between the two Governments.

The roles are a concurrent issue and there is need for the two governments to
work together for the interest of the people of l(enya. This functions can be

devolved but not atthe current state.

I rrty !r/\ nrr/lrrvn /^  1 l^-<, ^rn7 11,frTJrn larr^YrrF^^

communicate with the special prosramlne to provide information on
Disaster managenient.

MIN. NO. DCIENR/ZO5I2o 1 4 ADIOURNMENT

There being no any other business meeting was adjourned into Tuesday 12th August, 2074 to
be held in the CPA Main Parliament Building at 10.00am

SIGNED.

DATE.....

CHAIRPERSON

li

i \:j',
':.,i L-.

i

:'i I e,ir l:l
i't i/:t- Ii:t]t\.t
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A4INUTES OF THE 52ND SITTING OF TTIE DEPARTMENTAL COA{]VIITTEE ON
ENVIRONMENT AND NATURAL RESOURCES HELD ON MONDAY 4TH AUGUST, 2014 AT
2.3O PM IN THE C. P. A. ROOM MAIN PARLIAMENT BUILDING

PRESENT
1. Hon. AbdallaAmina,M.P.
Z. Hon. Alexander I(osgey, M.P.
3. Hcn. Emni'likcr jc3'ce Ah:li, A'[.P.

4. Hon. Ganya Francis Chachu, M.P.
5. Hon. Ole I(enta Richard Moitalel, M.P
6. Hon. Geni Charles Mong'are, M.P.
7. Hon. Farah Abdulaziz Ali, M.P.
8. Hon. Ndiritu Sarnuel Mathenge, M.P.
9. Hon. RopJackson IGpkorir, M.P.
10. Hoir. Tonui Ronaid Kiprotich, M.P.
11. Hon. Irea Gideon Mwiti, M.P.
1O TT-.^ o,.,"i^.-.' rt^--1. n:'-J: a, n
r -. rrU^i, sLir!lL I r\uLr^ !rrL,]) ar1.r .

i 3. Hon. Mohamed Diriye Abdullahi, A4.P

14. Hon. ChidzugaZainab Kalelqye, M.P.
15. Hon. WandayiJames-Opiyo, M.P.
16. Hon. Abdinoor Mohammed Ali, M.P.

ABSE}{T WITTI APOLCGIf,S
1. Hon. Ng'ang'a Alice Wanrbui, M.P.
? Hon. A4rrr"rrr"oi T(aflrrrri I\4 P.

3. I{on. Mwashetairi I(hatib, M.P.
4. Hon. Barua Ejidius Njogu, M.P.
5. Hon. Ottichilo Wilber I(hasilwa, M.P.
6. Hon. Gure Shukra Hussein, M.P.
7. Hon. Jude Ntjomo,44.P.
8. Hon. Dukicha Hassan Abdi, M.P.
9. Holi. I(atana AishaJuntwa, M.P.
1O. Hon. Ogalo George Oner, M.P.
11. Hon. Dr. Wanyonyi Reginalda N. M.P
72.Hon. Peter I(inyua, M.P.
13. Hon. Muluvi Marcus Mutua, M.P.

IN-ATTENDANCE
1. Mr. Ahnrad I(adhi
2. Mr. Ahrrred Hassan
3. Ms. Naserian Lotuai
4. Mr. Joshua Ondari

- First Clerk Assistant
- Senior Research Assistant

- Tirird Clerk Assrstarrt

- Third Clerk Assistant

- Chairperson
- Vice Chairperson

MIN. NO. DCIENR,/195/2O14 - PRELIMINARIES
TheClr:i:"cnlledther-.:eefirgtocrde::. Pi"oceedirgsheg::r.,,,jthRt'.,er"dof|rl)'er:fellc..,.,ed
by brief introduction.

MIN. NO. DCIENR/ 196/ 201,4 EVIDENCE: NAIROBI CITY COUNTY COMMINTS ON
THE WATER BILL.2014

The foilorvirrS-appear:ed before the Comniittee; ..

CEC menrber in charge of Energy, Water, Environment and Natural Resources, Eng. John
Gakuo, Managing Director, Nairobi City Water and Sewerage Co. Ltd, Eng. Philip Gichuhi,
Courrfy Chief Officer, Water, Energy and Nalural Resources, Eng. Michael G. Ngari,



Technical Director Nairobi City Water and Sewerage Co. Ltd, Eng. Newason Nyore,
Company Secretary, Nairobi City Water and Sewerage Co. Ltd,Ivy Nyarangorl*gal Advisor,
Nairobi City County, Gad Awuonda.

The Committee was informed on the following:THAT
(i) Number of institutions proposed in the Bill

There is a multiplicity of bodies and institutions making the proposed structure

cunibcrsonrc arrd opaque. Tliesc insiiiutions ltave io l-re calcleci for by ilie taliff aitd iire
effect is that the cost of water and sanitation services is made expensive for the consunler.

By way of example, the proposed Water Works Development Boards (sections 64-68) are

not necessary. The roles ascribed to them can be carried out by the National Water

Harvesting and Storage Authority and the Water Seryice Providers (WSPs). This will have

an additional benefit of reducing the bodies created by the Biil and the cost of living for the

consumers.
(ii) Con stitu tio nal m an date the Corrntv Government

'l'he I'ourth Schedule to the Constltution devojved county publc works and services wrth

respect to water and sanitation ser-vices. This now rest with the County Govemment.

Despitetheabove,Sectionsggto 101 of theBill vestthepowersof regulationof thewater
sector on the Water Services Regulatory Authority which is an agent of the national
goverl.lment. This not only contravenes the provisions of the Constitution with regard to

devoiution of services but also introduces potential conflict between national governntent

and county governt'ttents.

rrl ir.,Jrol,"c, suuriurtJ jo ..r.r,.r JJ pLovtuc 5r.,rrL zLuiiLu.,.iry lu l,ltc NcStai.ttur.y Auiirur-ity Lt,,

place WSPs under 'special regulatory reginre'. This is the responsibiiity of the Couirty

Government whose nrandate it is to provide ser-vices. The sections also give simultaneous

ntandate to the Regulatory Authority and to the County Government by donatiirg to both
power to take certain actioi'is with regard to service provision. The reference to 'Regulatory
Authority'in these sectioirs should be rentoved.

Similarly, section 104 empowers the Regulatory Authority (national Sovernnrent) to issue

orders to the County Government for implenrentation. This is contrary to the Constitution

and the entire section should be deleted. The Constitution provides for the ntode of
engagement between the two levels of governrterlt in the event of dispute and the sanre

should be observed in legislation.

In addition, section 77 seeks to lirnit WSPs to developnrent of assets within a county. The

restriction should be removed by deletion of the rvord 'county' to allow for counties to
develop assets anywhere in the country in consultation rvith the National Land Conrnrission

and any other bodies as provided in the Constitution.

In summary, they recoutmended that the Bill be anrended to provide that the national
go\zernnlent should only be involved in developmeut of policy guidelines/standards for the

water sector and not nricro-nranage the affairs devolved to the county governrrrents.

iii. Transitional provisions

Section 154G) of the Bill provides for a transitional period of three years from
conlllellcenrent. The section should be amended to take cognizance of the fact that under
Legal Notice No. 177 of 2073,-rvater and sanitation-seruices in Nair:obi City County \\rere

transferred to the County Governureut of Nairobi irr August 2O13.

Irr addition, the section should be aligned rvith tlre Corrstitution which provides tirat the

devolutiori of services shall be within three years after the first election.



lv. Conflict with existing laws

The Bill does not recognize or seek harmony with existing legislation on devolution which
stipulates the m'anner of rendering services. For instance;

a. the Cities and Urban Areas Act states, inter alia, that a city or municipality
such as Nairobi shall be administeredby aboard, which is a body corporate.
Section 20 deals with the functions of the board, which include to:

i. promote and undertake infrastrucfural development and services
within the city or municipality;

.ii. enter into contracts, parfnerships, or joint ventures for the discharge
of its functions;

iii. nronitor and, where appropr\ate, regulate city and municipal sewices
where those seryices are provided by service providers other than
the board; and

iv. .settle and inrplenrent tar"iff. rate.s. and tax and debt collectiorr polices
as delegated by the county government.

b. Similarly, Part IV of the Urban Areas and Cities Act deals with the deliveqr of
ServiEes an?-llitboar?-'s powers in respect to the-'Lielirrery of services. It
restates the fact that the board shall, on behalf of the county government,
deliver such services as may be specified. Specificallv, it nrav:

lrt
iv

establish operational sectors and service delivery entities for the
ctncicnt carrylnS out ol ts turtcrioi'ts anct tlre oclvcry or sclvices
within its area of jurisdiction;
enter into parlnership with a utility company either within or outside
the county or internationally for the provision of social infrastructure
services;
jointly provide cross city and cross municipality services; and
where it is of the opinion that the private sector is best able to provide
a service, and with the approval of the county assenrbly, contract a
private entity for purposes of delivering the services within its area of
jurisdiction.

c. The provisions above are buttressed in by the County Governnrents Act
which also empowers the county governnrent to:

"establish a corllpany, firm or body... or contract any persorl,
conrpany, firru, or other body for the delivery of a particular serwice;"

enter into partnerships with any public or private organization for
any work, serwice or functioir for which it is responsible within its
area of jurisdiction; and

iii. acquire, purchase or lease land whether within or without its area of
jurisdiction

T1rus, although a board nray provide serices, including water and sanitatioir servjces
directly; it rnay also'perfornr this function through a corlrpal'ly with-whonr it-lras-eirtered
into a contract or', a joint ventur"e or a public private partnership. Additionally, the board
has regulatory functions, which include setting tariffs for the services provided.

I



The drafters of the Water Bill seem to have totally overlooked the above provisions in that

the powers and functions of the County Government have been given to the Water Services

Regulatory Authority. The Bill seems to impose the manner of providing services - through

County water service providers - with no recognition of the fact that the County is at liberty

to determine the most efficient mode of service delivery'

Also included among the powers and functions of the Regulatory Authority are other roles

of the County Government including; validating tariffs for water and sewerage seruices

(which violates article 185 of the Constitution and contradicts sectionl20 of the County

Governnents Act), issuing licences for provision of water sewices, developing tnodel

Articles & Memo of Association for service providers (see section 71 - which is also an

infringenent on the powers and mandate of the County Governments, the Companies Act

and the County Governments Act), monitoring compliance with standards, proposing the

extent and conditions of financial support to be accorded to water service providers, etc.

As will be noticed, these are essentially the roles that being undertaken by the Water

Scn'iccs l1c3l:!:tc:;'Pc:rri l:cfc::c Cc',-cll:ljc::. Thc Pill :ccl:s tc cntt-e::clr tht 1"c:itir:'r :tt er:t

i1 the Water Act 2OOZ and which has been obtaining prior to the devolved system of

i.- ., Sovernment.
.:. ----- The-Bill-shouldbe-amended-to'be in harmony with the existing lawr.

v Shareholder on the boards of water service nroviders

Section 78 provides that a menrber of a board of directors of a water service provider shall

rrot:
a) at the time of nomination for appointurent to the board, be serving as an elected

member of a countY government;
b) be a full time employee of a national or county governmeirt;

c) hold office in a political party; or
d) be a serving member of Parliament

The above inrplies that counties fully own WSPs but shall have no representation in their

boards. , yet the constitutional mandate to provide those services rests with thent.

They proposed that this section be amended to aliow representation of county governntent

representatives on the said boards. This is in line with the usual practice where Principal

Secretaries represent the national governnreut ou all boards in which the national

Sovernment has a stake.

vi. Membership and procedures of Boards and Committees

Section 9 of the first schedule of the Bill gives quorulll required to transact busirress of
boards/cotnnrittees. We think that the requirentent for a third of the trtembers is on the

lower side as water is an essential conrnrodity and maxituutu stakehoider represeutatiotr

should be promoted at all tintes. We recourmend a quorunl of two thirds.

vii. Water resource manaqement vs Recuiafion

It is noteworthy that the nrain challenge rvith r"egard to water is the irrequitable distribution

of this scarce resource. This being the case, the desirable situation would be that there

would be greater emphasis/focus ol1 the management of the resource rather in the

regulation of its distribution as is the arrangeutent in the Bill. The proposal in the Biil is to

have a weak Water Resources Regulatory Authority for the fornter and an over-arching

Refulniory-Authority-foi'the lattei'. -

viii. Preuaration of the nahonal rvater strateqv

Would it rrot be appropriate that the counties be involved in the forntttlation of the national

water strategy siuce tlrey are the prinrary water set-vices duty holders? This could also be arr



aggregated strategy of all counties. A reference to this approach is made in 63 (5) but this is

in respect of county integrated plans. Theie is need for the strategy to be developed in
consultation with county governnlents and relevant stakeholders. The rTrethod of identifying
the stakeholders and engagingwith them canbe spelt out in regulations.

ix. Provision of water to the under-privileged
In order to improve access to clean water for the under-privileged populations and in
meeting the human right to water and sanitation guaranteed in the Constitution, there

should be a provision requiring Sovernment to supply a certain nrinimum ration free of
charge to these populations. The same should be subject to progressive realisation in
recognition of resource constraints. The cost can be niet through subsidy fronr national

governruent through the Equalisation Fund.

x. Staff matters
While the Bill has addressed the fate of entployees of the other institutions currently
existing under the Water Act 2002, it has not provided for employees of existing WSPs.
.rl^^.-^ j.,.^^,{ f^'-.'. ^.'.^li^;+,^'-a.'i.inrr;r./ia.+ir"a lLn* +lre 4,r.'.1n.'pp..h4ll l.p vn+.ir"prl lr.r{a-.-.Li!,,r lrUL(i Ji-, .', ',. \.).'., I"! ,..r!.r ' . d "' 'r 'J

the existing terms and conditions.

xi. Urban drainaqe-"
The issue of urban drainage should be addressed as tiris is part of water resource

nra.naqenrertt.

Cr\'rce.rr'ts of the l/emhers af the C.nmmiltee

Members of the committee were concerned on;

e What was the rationale used to conle up with the institutions envisioned by the Bill;

o How the National Government and County Governments will cooperate;

. Who rvill regulate the shared water resources;

e Clarification of staff matters; and

o Water spillage (wastage) and how the bill addressed it
Reponses

" There is need to strengthen water resource nlanaSerlrent authority so that water is

preserved and utilised well
o The role of the national governnrent is apportionment of water resources through

resource managenlent authority and the County Governnrent will develop an asset

to distribute water.
e Vy'ater resource is a natiorral govenrirrent property. Iir case it's shared by ntore than

one county, the national governnrent will build a multipurpose danr frour which it
shall porlion it antong the counties.

. There is need for an explicit provision indicating that the entployees shall be

r"et:i:red rrrrrler' the e::irtir"S ternrs ard corditions,

o The Bill is about regulatiorr of waterresources and water wastage (spillage) shali be

captured under the regulations.

A4IN. NO. DCIENR/197l2014 ANY OTHER BUSINESS

After deliberation rrrenrbers of Nairobi County Water Contpauy were uiged to corne with
proposed arrrerrdirrerrts arid the rationale/justification of each atrteitdtrrent.



t98/2014
There being no other business, the Meeting was adjourned at 4:3O pm to Tuesday

SthAugust, 201.4 at 1 1.00 be d in the Commonwealth Parliamentary Room (C.P.A.)

SIGNED....

CHATRPER"SON
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MINUTES OF THE sOTH SITTING OF THE DEPARTMENTAL COMAAITTEE ON
ENVIRONMENT AND NATURAL RESOURCES HELD ON THURSDAY 22ND JULY, 2OI4 AT
1 1.OO AM IN THE C. P. A. ROOM MAIN PARLIAMENT BUILDING.

PRESENT
1. Hon. Abdalla Amina, M.P.
2. Hon. Alexander I(osgey, M.P.
3. FIcn. Emanikor jci'ce Akei, A'1.P.

4. Hon. Ganya Francis Chachu,44.P.
5. Hon. Ole I(enta Richard Moitalel, M.P
6. Hon. Murungi Kathuri, M.P.
7. Hon. Dukicha Hassan Abdi, M.P.
B. Hon. Ndiritu Samuel Mathenge, M.P.
9. Hon. Ogalo George Oner,44.P.
10. Hon. RopJackson I(pkorir, M.P.
1 1. Hon. Tonui Ronald I(iprotich, M.P.
1O rt^r- Y..J^\t:^1.r^. \{n
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13. Hon. Irea Gideon Mwiti, M.P.
14. Hon. Farah Abdulaziz Ali, M.P.
15. Hon. Sunjeev Kour Birdi, M.P.
16. Hon. Ottichilo Wiiber I0rasilwa,Ivl.P.
17. Hon. Abdinoor Mohammed AIi, M.P.

ABSENT WruH APOLOGIES
1 Hnrr )rio'2rre'A Alice \tr/arrrhri- l\,'[ P.

2. Hon. Dr. Wanyonyi Reginalda N. M.P.
3. Hon. ChidzugaZainab Kalekye, M.P.
4. Hon. Wandayi Jarnes Opiyo, M.P.
5. Hon. Geni Charles Mong'are, M.P.
6. Hon. Peter IGnyua, A4.P.

7. Hon. Muluvi Marcus Mutua, M.P.
8. Hon. Mohamed Diriye Abdullahi, M.P.
9. Hon. Barua Ejidius Njogu, M.P.
10. Hon. Gure Shul<ra Hussein, M.P.
1 1. Hon. Katana Aisha Junrwa, M.P.
12.Hon. Mwashetani I(hatib, M.P.

IN-ATTENDANCE
1. Mr. Ahmad l(adhi
2. Ms. Naserian Lotuai
3. Mr.Joshua Ondari

- Chairperson
- Vice Chairperson

- First Clerk Assistant

- Third Clerk Assistarrt

- Third Clerl< Assistant

MIN. NO. DCIENR/188/2014 - PRELMINARIES
Tlre Chairpersol'r called the meeting to order at 77:20 and a rvord of prayer raras said

^AII{ 
\IN NT-,/FT\IP /19.q/2N"1,4 _ T-N\I(INFPATINN NFTI-IE \A/ATFP RITT, ?O14

A4enrbers were welconred to the sitting and notified of the Agenda of the day. The draft
sunltlrary of the Water Bill, and an Analysis of the differerrt provisions of the Water Act
2002 and the Water Bill ZO14 was circulated to the Merrrbers present. After perusirrg
throgg! the_docunrents, Menrbers reglleste-d the Bll] to_ be stepped do111 fronr the grdgr
paper so that to have rrrore tinre with CIC Chairnran, all heads of existirrg water authorities
and the stal<eholdersto address the followirlS concen'ls;



al

!

The background of the need for the legislative refornr in the water sector and related

policies;
o Contents of water Bill,2074 vis-i-vis existing water act,2002;

. functions of the national and count5l governments;

. The justification of the various institutions as proposed by the Water Bill,2074; and

o Best practices from elsewhere

MIN. NO. DCIENR/ 1 9Ol2O I 4 AD-IOURNMENT
fhere being no other business meeting was adjourned to Thursday 24th July, 20"14 at 1 1.00

am to be held in the Commonwealth Parliamentary Room (C.P.A.)

SIGNED

CHAIRPERSON
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