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CHAIRPERSON'S FOREWORD

The Land Value Index Laws (Amendment) Bill. 2018 proposes to amend the Land Act, the Land
Registration Act and the Prevention, Protection and Assistance to Internally Displaced Persons and
Aftected Communities Act in order to provide for the assessment of land value index in respect of
compulsory acquisition of land. The Bill once enacted will standardize and harmonize the land value of
land across the country. The Bill also secks to regulate the long and protracted process of compulsory
acquisition and harmonize and standardize the compensation thereof.

In deliberating on the Bill, the Committee subjected it to the provisions of Article 118 of the
Constitution and Standing Order 127 of the National Assembly Standing Orders on public participation
and indeed did receive various views from the Ministry of Land and Physical Planning and the National
Land Commission, the Council of Governors, the Institution of Surveyors of Kenya; and Ashitiva and
Company Advocates, Natural Justice and Kasarani Estate Cooperative Union Society.

The Ministry of Lands and Physical Planning and the National Land Commission who will be key
implementers of the Bill if passed into law also made very detailed and insightful joint submissions to
the Committee. Thereafter the Committee did deliberate on the submissions on each clause of the Bill
and made recommendations which will inform the committee stage amendments to the Bill.

The Committee appreciates the support accorded to the Committee in discussing the Bill by the office
of the Clerk and also the participation of the Honourable Members of the Committee. This report
represents an analysis of the Bill, submissions made to the Committee by different stakeholders,
observations and recommendations of the Committee on the Bill
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EXECUTIVE SUMMARY

The Land Value Index Laws (Amendment) Bill. 2018 underwent first Reading on 27 February, 2018
and was subsequently commitied to the Departmental Committee on Lands for consideration pursuant
to the provisions of Standing Order 127.

The Committee subjected the Bill to the provisions of Article 118 of the Constitution and Standing Order
127 of the National Assembly Standing Orders on public participation and placed an advert in the print
media on Wednesday March 7, 2018 inviting the public to submit memoranda on the Bill. By close of
business on Wednesday 14" March 201 8, the Committee had received submissions from the Ministry
of Land and Physical Planning and the National Land Commission, the Council of Governors, the
Institution of Surveyors of Kenya, Ashitiva and Company Advocates Natural Justice and Kasarani Estate
Cooperative Union Society.

Further, the Committee held mectings with representatives of the Institution of Surveyors of Kenya and
representatives of Ashitiva and Company Advocates on Tuesday 17" March 2018, the Cabinet
Secretary, Ministry of Lands and Physical Planning and Vice-Chairperson, National Land Commission
on Tuesday 20" March 2018. The Council of Governors sent their written memoranda on the Bill and
did not appear before the Committce.

The Committee thereafter proceeded (o a retreat on report writing where it analyzed the submissions by
the stakeholders and made various observations and recommendations as indicated in this Report.



1.0 PREFACE
I.1 Mandate of the Committee

The Departmental Commitiee on Lands is established pursuant to the provisions of Standing Order No.
216 (1) and (5) with the following terms of reference:-
(i) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned Ministriecs and
departments;

(iti) study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and departments as measured
by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministrics and departments

as they may deem necessary, and as may be referred to them by the House or a Minister.
(vi) study and review all legislation referred to it

1.2 Committee subjects
The Committee is mandated to consider the following subjects:-
a) Land Policy,

b) Physical Planning,
~¢) Land Transactions,

d) Survey and Mapping

e) Land Adjudication

f) Settlement

g) Land registration

h) Land Valuation

1) Administration of Private, community and Public Land

J) Land Information and Management System

wn



1.3 Oversight

The Committee oversights.
1. The Ministry of ILands and Physical Planning ;and

ii. The National I.and Commission

1.4 Committee Membership
Chairperson The Hon. Dr. Rachael Nyamai, MP
Viee Chairperson  The Hon. Khatib Mwashetani, MP
The Hon. Jayne Njeri Wanjiru Kihara, MP
The Hon Joshua Kutuny Serem, MP
The Hon. Kimani Ngunjiri, MP
The Hon. Mishi Mboko, MP
The Hon. Omar Mwinyi, MP
The Hon. Ali Mbogo, MP
The Hon. Babu Owino, MP
The Hon. Caleb Kipkemei Kositany, MP
The Hon. Catherine Waruguru, MP
The Hon George Aladwa, MP
The Hon George Risa Sunkuyia,MP
The Hon. Jane Wanjuki Njiru,MP
The Hon. Josphat Gichunge Mwirabua Kabeabea, MP
The Hon. Owen Yaa Baya, MP
The Hon. Samuel Kinuthia Gachobe, MP
The Hon. Simon Nganga Kingara, MP
The Hon Teddy Mwambire, MP

Committee Secretariat

Clerk Assistant] ___Mr. Leonard Machira
Clerk Assistant I11 Mr. Ahmad Guliye
Legal Counsel I Ms. JemimahWaigwa
Researcher II1 Mr. Joseph Tiyan
Senior Fiscal Analyst Mr. Joash Kosiba
Audio Officer Mr. John Mungai
Media Relations Officer Ms. Winnie Kizziah
Serjeant At Arms Ms. Peris Kaburi



1.5 COMMITTEE OBSERVATIONS

Having considered the Bill and the memoranda submitted to the Committee by the public. the Committee
observed and made comments as follows-

(O8]

9

The principal object of the Bill is to provide an elaborate framework for governing compulsory
acquisition processes.

There is need to ensurc that public infrastructure investments are easily undertaken by
Government while safeguarding the right of property of every individual in Kenya.

Compensation for land compulsorily acquired by NLC should be made within a reasonable time
of taking possession of land not being more than one year from the date of the undertaking.

Clauses 3 and 4 of the Bill will ensure that where land is required for a public purpose, the court
may not grant relief against forfeiture even if the grantor or licensee makes good the default.

The land value index should be developed by the national government in consultation with the
county governments.

The market value of land should be considered in calculating the land value index in addition to
the other principles specified in clause 0.

Clause 6(11) of the Bill takes into consideration that occupants in good faith may include persons
occupying ancestral land or land traditionally occupied by individuals, families or entities
pending adjudication..

The amendments proposed to clause 11 of the Bill were made by the Land Laws (Amendment)
Act, 2016 and hence should be dropped.

There is need to include a proviso in the provision limiting the courts discretion to issue orders
stopping any development in the land compulsorily acquired if public funds have been
committed to read “Provided that due process has been followed by the Commission in the
declaration of an intention to acquire, and in the taking of possession of the property
compulsorily acquired.”

. Clause 18 of the Bill should be amended to provide for the appointment of the members of the

Land Acquisition Tribunal by the Cabinet Secretary and further shorten the period within which
the Tribunal should hear and determine a case filed before it from ninety to sixty days.



1.6 COMMITTEE RECOMMENDATION

Having analyzed the Bill vis-a-vis the memoranda submitted by
that the Bill be approved and passced by the

the public. the Committee recommends

House subject to the proposed amendments in this Report.




INTRODUCTION

The Land Value Index Laws (Amendment) Bill. 2018 proposes to amend the Land Act. the Land
Registration Act and the Prevention, Protection and Assistance to Internally Displaced Persons and
Affected Communities Act in order to provide for the assessment of land value index in respect of
compulsory acquisition of land. The Bill once enacted will standardize and harmonize the land value of
land across the country. The Bill also seeks to regulate the long and protracted process of compulsory
acquisition and harmonize and standardize the compensation thercof. The Bill also proposes to amend
the Land Act in order to case the acquisition of and access to land or rights over land in order to
successfully implement public infrastructure projects. Consequently, the actualization of the country’s
development strategy relating to public infrastructure would re-establish Kenya as the jurisdiction of
choice for investment and improve the case of doing business, in Kenya.

1.7 ANALYSIS OF THE BILL

The Bill contain twenty-two clauses as follows-
Clause 1 is the short title of the Bill.
Clause 2 of the Bill seeks to define the following terms-

(a) Just compensation in relation to compulsorily acquired land or creating of wayleaves,
easements and public rights means a form of fair compensation that is assessed and determined
through criteria set out under this Act.

(b)Prompt in relation to payment of compensation for compulsorily acquired land or creation of
wayleaves, easements and public rights means-

(I))Within a reasonable time of the taking of possession of the land by
Commission; or

(i)A written undertaking indicating the appointed dates, not being more than one
year from the date of the undertaking, when compensation is to_-bc made.

(c)“Full” in relation to compensation for compulsorily acquired land or of wayleaves, easements
and public rights of way means the restoration of not more than the value of land including
improvements thereon and any other matter provided for in the Act. Tribunal means the Land
Acquisition Tribunal.

Clause 3 of the Bill seeks to amend section 31 of the Lands Act which deals with forfeiture of lease to
provide that where land is required for a public purpose, the court may not grant relief against forfeiture
even if the grantor makes good the default.

Clause 4 of the Bill seeks to amend section 32 of the Lands Act which deals with forfeiture of licence
to provide that where land is required for a public purpose, the court may not grant relief against
forfeiture even if the licensee makes good the default.

Clause 5 of the Bill secks to amend section 107 of the Lands Act in order to remove a typographical
error and to substitute with a requirement that once the Commission determines that a request to acquire
land meets the requirements prescribed under Article 40(3) of the Constitution, the Commission shall—
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valuation eriteria set out under this Act: and

(b) establish the number of and maintain a register ol persons in actual occupation of the
land for un-interrupted period of twelve vears and their improvements.

The clausc also requires the NLC to publish a notice of approval of a request by the CS or CEC as the
casc may be. The notice issued shall contain the following particulars—

(a) the purposc for which the land is to be compulsorily acquired; and
(b) the location, general description and approximate area of the land.

The amendment further provides that upon receipt of the notice issued by NLC, the Registrar shall
make a restriction order prohibiting or restricting dealings with the affected portion of land thereof
until it vests in the acquiring body.

Clause 6 of the Bill seeks to introduce a new section 107A which provides for the criteria to be used
assessing value for compulsorily acquired freehold and leasehold land.

Clause 7 of the Bill sets out the various forms of compensation of compulsory acquisition of land
which may take any one or more of the following forms-

(a) allocation of alternative parcel of land of equivalent value and comparable geographical
location and land use to the land compulsorily acquired;

(b) monetary payment either in lump sum or in instalments spread over a period of not more than
one year;

(c) issuance of government bond:;
(d) grant or transfer of development rights as may be prescribed;
() equity shares in a government owned entity; or

(f) any other lawful compensation.

Clause 8 of the Bill secks to align the provisions of section 113 of the Land Act with clause 7.

Clause 9 of the Bill seeks to align the provisions of section 114 of the Land Act with clause 7.

Clause 10 of the Bill seeks to amend section 115 of the Land Act to provide that wherc compensation is
in the form of alternative land, the Commission may hold the title to such land in trust for the
beneficiaries in the circumstances listed in section 115 of the Land Act.

Clauses 11-16 of the Bill seeks to rectify inconsistences in the marginal notes and remove typographical
errors. Further, the clauses also seck to provide that payment of interest shall be on the prevailing central
bank rates and also prohibit courts from issuing orders stopping public funded projects after the formal
taking of possession of land for a public purpose.

Clause 17 of the Bill seeks to amend section 125 of the Lands Act in order to provide that the
Commission may as soon as is practicable pay full and just compensation to all persons interested in the
land.

10



Clause 19 of the Bill seeks to amend section 146 of the Lands Act o reduce the period of giving notice
from ninety to thirty days.

Clause 20 of the Bill proposes to create an offence for any public officer who colludes or corruptly
influences transactions in land intended to be compulsorily acquired.

Clause 21 of the Bill seeks to amend the Land Registration Act by providing that the Registrar shall for
purposes of compulsory acquisition where he or she considers it fit, make an order for restriction.

Clause 22 of the Bill seeks to harmonize the Prevention, Protection and Assistance to Internally
Displaced Persons and Affected Communities Act with the provisions of the Bill.

11



1.8 SUBMISSIONS AND PUBLIC PARTICIPATION

The Committee subjected the Bill to the provisions of Article 118 of the Constitution and Standing Order
127 of the National Assembly Standing Orders on public participation and placed an advert in the print
media on Wednesday March 7, 2018 inviting the public to submit memoranda on the Bill. By close of
business on Wednesday 14" March 201 8, the Committee had received submissions from-

(1) The Ministry of Land and Physical Planning and the National Land Commission;

(2) The Council of Governors;

(3) The Institution of Surveyors of Kenya; and

(4) Ashitiva and Company Advocates.

Further the Committee held meetings with representatives of the Institution of Surveyors of Kenya and
representatives of Ashitiva and Company Advocates on Thursday 15" March 2018 and with the Cabinet
Secretary, Ministry of Lands and Physical Planning and the Vice-Chairperson, National I,and
Commission on Tuesday 20" March 2018. The Council of Governors sent their written memoranda on
the Bill and did not appear before the Committee.

The stakeholders made the following written and oral submissions among others-

 Clause Institution Proposed Amendment
Stdle COG Reword the long title to read-

An Act of Parliament to amend the Land Act, 2012
reviewed in 2016 and the LRA reviewed in 2016 to
provide for the assessment of land value index in respect
of compulsory acquisition of land and for connected
purposes.

Clause 2 | Ashitiva &W—Company Word “within reasonable time” notclear. |
Advocates
Redraft to read “within a reasonable time before taking
possession of the land by the Commission”.

COG Redefine “full” to delete restoration of not more than

the value.

MTHE&JI{J NLC Define who an ocdlpant in good faith is as used in
Article 40(4) of the COK.

“An occupant in good faith” in relation to payment of
compensation  for compulsorily acquired land or
creation of wayleaves, casements and public rights does
not include
(a) a person unlawfully occupying any land;
(b) a person who occupies land without the consent
of the lawful owner, or whose right to the

occupation of the land is contested:
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- () person who acquired the interest in the land |
within a period of twelve years prior o the date |
ol issuance of notice to acquire compulsorily or
such other period as may by regulation be |
established; and

(d) a person in occupation of public land.”

S —— e R P e S— —1
Clause 3 Ashitiva & Company | The amendment is unconstitutional as the Land Act
Advocates requires the court to be guided by the doctrine of equity.

Equity allows for the doctrine of forfeiture. The
National values and principles also include the doctrine
of equity.

Delete the clause.

PR ———.

COG Need to include an amendment to provide that the
forfeiture document should be registered and copy sent
to NLC.

Clause 4 Ashitiva & Company | The amendment is unconstitutional as the Land Act

Advocates requires the court to be guided by the doctrine of equity.

Equity allows for the doctrine of forfeiture. The
National values and principles also include the doctrine
of equity.

Delete the clause.

COG Need to include an amendment to provide that the
forfeiture document should be registered and copy sent
to NLC.

| ISK Delete the phrase “cause the affected land to be mappéa_

I out”. It is the work of the-acquiring body to undertake
survey.

Delete paragraph (b) also as it will be impossible for
NLC to carry out the exercise.

l)LlLtC(,ldLlS(:5_(13):1H(TSUbSlNU[C with-

Clause 5 Ministry and NLC ;
(b)establish that the acquiring agency has identified the
number of and maintained a register of persons on actual
occupation of the ftand. Confirming for cach such
occupant how much time they have been in
uninterrupted occupation or owner the interests in the
land prior to the date on which the notice to

compulsorily acquire  was  published and their

improvements thereon,

13



Yaieh

(jlau% 6

FS(a) was already effected the Land Laws (Amendment)

Act. 2016

(4) should not be deleted as it is prudent for NLC to state
the reasons for the decline.

!)clclc 57('7(1).

e — S —

Ashitiva & Company
Advocates

ISK Amend to provide that the land value index shall be
developed by the Chief Government Valuer.
Amend paragraph (a) by deleting the intended use and
replacing with “declaration of NLC to acquire”.
Delete paragraph (c) as it seeks to disregard increase
that may be occasioned by development  or
improvement of land.
Amend paragraph (e) to delete the words “the intended
use” with the “use to which the land may be put”.

COG 107A(3) include market value.

107A(4)(c) delete apparent and substitute with market
value.

107A(5)(b) redraft to read any inconvenience caused to
a third party interested in the land.

[07A(5)(b) delete the number of persons and give
reference to the area acquired by each of the persons.

[07B(2)(b) and (c¢) refer to the value of developments
and criteria to be developed in consultation with both
the National and County Governments.

The two levels of government in developing the value

index might fail to take into consideration all the
prevailing circumstances.

Need to amend to provide as follows-

The land value index shall be open to public scrutiny

14




Cand any party whose interests shall have been injured |

shall be allowed access (o a court of land to have the

land value mdex reviewed.

Further, 107A(5)(b) should be deleted as it contravenes
Article 10 of the Constitution on equity.

[07(B)(1) is unconstitutional as the automatic reversion
does not include a notice period to allow the lessee to
make good the default.

Amend to read-

“Where the lessee of public land is in breach of any
terms or condition of the grant, twelve months notice to
make good shall be issued failure to which the land shall
revert back to the national or county government.

Ministry and NLC

Clause 7

ISK

Ministry and NLC

Sub-clause (1)-Delete the word jointly and insert in
consultation with.

Sub-clause (3) include “provided that such land value
indexation shall ensure that persons entitled to lawful
compensation as a result of compulsory acquisition are
left in no better or no worse financial and or economic
condition as a result of such compensation.”

Sub-clause (8)(a) amend to include the words or such
other period as may be prescribed by regulations.

Include a proviso-

“Provided that for the avoidance of doubt, compensation
to be made in good faith shall not extend, under any
circumstance to compensation for the land actually
occupied.

Delete sub-clause (9) as it will be provided for in clause
2.

/\mCﬂd})ﬂl'éIgl‘ﬂph (b)ﬁzbgll contradicts section 111 of the

Act that provides that payment should be made
promptly and in full.

[(b) delete one year and increase to two years.

[nclude proviso to read

15




rovided that regardless of the Torm of compensation }
i

provided under this <ection. where an acquisition |

“i 7')

S process s not completed within a period of 24 months
from the date of publication of notice of intention to
acquire, the acquisition shall lapse.”’

Clause 10 COG Title should be held in trust by the counTy governments
on behalf of the beneficiaries.
Clause 11 [COG | Deicie alrond y provided for, O
Clause 13 Ministry and NLC Include a proviso in section 120(3) to read-

Provided that such taking of possession shall not result
in persons affected being rendered homeless and
provided that the payment of the word is paid within the
time permitted under the Act.

Clause 14

Ashitiva & Company | The clause in contravention of Article 40 of the
Advocates Constitution which provides that the State shall allow
any person who has an interest in or right over property
aright to access to a court of law.

The clause should be deleted.

Ministry and NLC Proposal (1)

It is proposed to add a proviso at the end of this
statement to read as follows —

oAl public funds have alrcady been committed,

Provided that due process has been followed by the
Commission in the declaration of an intention to
acquire, and in the taking of possession of the property
compulsorily acquired.”

Proposal (2):

Introduce a new sub-section (b), to provide as follows —
“b. Without prejudice to sub-section (a), where an
application on a point of law is made to the court, no ex-
parte orders thercon may be issued by any court if public

funds have already been committed’

Proposal (3):

S
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Clause 16

CRe-number the current sub-section (b) as the new sub-

section (¢).

COG | Delete already provided for in the Land Laws
(Amendment) Act ol 2016.
Ministry and NLC : Dclci&?&peal the amendment.

Clause 17

Ashitiva & Company
Advocates

is going to take place with consideration of the pecople
whose land has been compulsorily acquired.

The phrase before possession should remain.

Ministry and NLC

Delete the word “before™ and replace it with the word
“after”.

After the word “land” at the end of sub-section (1), add
the following words —

“..., within a period of twenty-four months from the
date of publication of the intention to compulsorily
acquire the land.”

Clause 18

ISK

Amend paragraph (b) to read “two registered valuers o f
not less than ten years standing seconded by the
Institution of Surveyors of Kenya.”

Amend paragraph (c) to read “seconded by Institution

of Surveyors of Kenya

Amend by deleting “question of law only” in 133D(2)
to allow a person to appeal on other grievances and also

Ministry and NL.C

Amend by deleting the words —
“Judicial Service Commission...”
And substituting therefor the words —

“Cabinet Secretary”

17



Inoduce anew sub-clause 1A 1o provide as follows -

“IALCInmaking the appointments in sub-section (1. the
Cabinct Scerctary shall choose from the following —
(a) onc person [rom three nominees of the Judicial
Service  Commission, who  shall serve as the
Chairperson;

(b) two persons from five persons nominated by the
Valuers Registration Board;

() one person from three persons nominated by the
Surveyors Registration Board;

(d) one person from two persons nominated by the
Attorney General.”

The Committee also received the [ollowing general comments on proposed amendments to the Bill
from-

A. NATURAL JUSTICE

(1) Clause 2 should be amendcd twombirbi/‘ic_i*ei t]ml&onﬁl‘orpa_yﬁlenisl;ouldi;ncludej béymgnt or portion
of payment at the time of acquisition and a total payment within a defined period, but not
exceeding three months.

(2) Clause 6 in the proposed new section 107A should be amended to include a new paragraph to
read “valuation of freehold land and community land for purposes of compensation under this
Act shall be based on the land value index developed by the national government and county
government in conjunction with the National Land Commission for that purpose.”

(3) Clause 6 in the proposed new section 107A(8)(a) should be amended in terms of reference to the
twelve years period to onc year so that the compensation to be made to occupants in good faith
is assessed based on the number of persons in actual occupation of the land for an interrupted
period of one year.

(4) There is need to remove the excessive discretion conferred upon the Commission by providing
for disturbance allowance pegged at 15% of the sum awarded instead of considering change of
residences as a factor in assessing value of land. There is also need to amend the clause to provide

18



diminution of profits as a factor in assessing compensation to be made.,

—
N
~—

There is need for the national and county governments to educate the citizens on the best form
of compensation that they can explore when land has been compulsorily acquired.  Further.

owners of land should have the option of choosing on whether to be paid in full or installments.

(6) Clauses 13, 16 and 17 should be deleted as they allow NLC to formally take land once an award
has been made rather than first requiring a compensation payment to be made.

(7) Clause 13(c) should be amended by deleting the phrase “uncultivated or pasture or arable land”
and provide for the use of urgent necessity consideration which are public safety, public order
and public health.

(8) The proposed amendment to clause 14 seeking to prevent a court from stopping any development
in the land is unconstitutional, renders ineffectual any of the legal processes required for a
development project including environment licenses, weakens the judiciary and in effect is
detrimental to people’s wellbeing.

(9)  The reduction of the number of days upon which NLC shall make a decision following an
application for a public right of way from 90 to 30 days would place the NLC in an extremely
difficult position in decision making.

(10) The amendment to clause 21 of the Bill be amended to include a comma after the
words “for purpose of compulsory acquisition”.

(11)The proposed amendment to clause 22 of the Bill should be deleted as it negates the free prior
and informed consent of persons to be displaced.

B. KASARANI ESTATE COOPERATIVE UNION SOCIETY

The workers of the Kasarani Cooperative Union Society submitted among other things that the
amendments to the Bill are discriminatory in particular the amendment to clause 14 which provides that
the court may not grant relief against forfeiture.

19



1.9 CONSIDERATION OF THE BILL.

The Committee deliberated on the Bill as follows:

Clauses I 10 4 Agreed to
Clause 5 Proposed amendments
Clause 6 Proposed amendments
Clauses 7 to 10 Agreed to
Clause 11 Proposed amendment
Clause 12 Agreed to
Clause 13 Proposed amendments
Clause 14 Proposed amendments
Clause 15 Agreed to
Clause 16 Proposed amendments
Clause 17 Agreed to
Clause 18 Proposed amendments
Clauses 19-22 Agreed to
Short title Agreed to
Long Title Agreed to

20



2.0 GENERAL OBSERVATIONS

The Committee made the following observations and comments on the Bill:

(O8]

10.

The principal object of the Bill is to provide an elaborate framework for governing compulsory
acquisition processes.

There is need to ensure that public infrastructure investments are easily undertaken by
Government while safeguarding the right of property of every individual in Kenya.

Compensation for land compulsorily acquired by NLC should be made within a reasonable time
of taking possession of land not being more than one year from the date of the undertaking.

Clauses 3 and 4 of the Bill will ensure that where land is required for a public purpose, the court
may not grant relief against forfeiture even if the grantor or licensec makes good the default.

The land value index should be developed by the national government in consultation with the
county governments.

The market value of land should be considered in calculating the land value index in addition to
the other principles specified in clause 6.

Clause 6(11) of the Bill takes into consideration that occupants in good faith may include persons
occupying ancestral land or land traditionally occupied by individuals, families or entitics
pending adjudication.

The amendments proposed to clause 11 of the Bill were made by the Land Laws (Amendment)
Act, 2016 and hence should be dropped.

There is need to include a proviso in the provision limiting the courts discretion to issue orders
stopping any development in the land compulsorily acquired if public funds have been
committed to read “Provided that due process has been followed by the Commission in the
declaration of an intention to acquire, and in the taking of possession of the property
compulsorily acquired.”

Clause 18 of the Bill should be amended to provide for the appointment of the members of the
Land Acquisition Tribunal by the Cabinet Secretary and further shorten the period within which
the Tribunal should hear and determine a case filed before it from ninety to sixty days.
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2.1 COMMITTEE RECOMMENDATION
Having analyzed the Bill vis-a-vis the memoranda submitted by the public the Commitice recommends
the Bill be approved and passed by the House subject to the proposed amendments in this Report.

2.2 PROPOSED AMENDMENTS

The Committee made the following proposed amendments to the Bill-

CLAUSE 5

THAT clause S of the Bill be amended by deleting the words “establish the” appearing in paragraph (b)
and substituting therefor the words “establish that the acquiring body has identified the”.

Justification

The amendment recognizes that the acquiring body and not NLC is best placed to identify the number

of persons in actual occupation of its land for uninterrupted period of twelve years and their
improvements.

CLAUSE 6
THAT clause 6 of the Bill be amended- -

(a) by deleting the words “jointly by the national government and county government” appearing
in the proposed new section 107(A)(1) and substituting therefor the words “by the national
government in consultation with the county government”;

(b) by inserting the words “the market value of the land and” immediately after the words
“calculating the land value index” appearing in the proposed new section 107(A)(3); and

(¢) by deleting the words “jointly by the national government and county government” appearing in
the proposed new section 107(B)(2)(a) and substituting therefor the words “by the national
government in consultation with the county government”,

Justification

The amendment sceks to place the responsibility of developing the land value index on the national
government in consultation with the county governments. Further, the amendment includes market value
of land as one of the principles to be considered in calculating the land value index.

CLAUSE 11

THAT clause 11 of the Bill be deleted.
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[he amendment as proposed was carried in the Land Faws (Amendment) Act. 2016.

CLAUSE 13

THAT clause 13 of the Bill be amended by delcting paragraph (a).

Justification

The amendment as proposed was carried in the Land Laws (Amendment) Act, 2016.

CLAUSE 14

THAT clause 14(b) of the Bill be amended in the proposed new sub-section (3A) —
(a) by deleting paragraph (b);
(b) by inserting the following proviso immediately after subsection (3A) —

“Provided that due process has been followed by the Commission in the declaration of an
intention to acquire, and in the taking of possession of the property compulsorily acquired.”

Justification

The amendment seeks to delete paragraph (b) on jurisdiction of the Tribunal as this is already provided
for in clause 18. Further, the amendment seeks to limit the discretion of the court only in instances where
the due process has been followed by the Commission in the declaration of an intention to acquire, and
in the taking of possession of the property compulsorily acquired.

CLAUSE 16

THAT clause 16 of the Bill be amended by deleting the words “after paying the first offer of
compensation” and substituting therefor the words “after paying full compensation™.

Justification

The amendment as proposed in the Bill does not recognize the amendment that was occasioned by the
Land Laws (Amendment) Act, 2016. Further, the amendment seeks to harmonize the clause with clause
2 of the Bill and hence allows the Commission after issuing notice to take possession of land by entering
into land.

CLLAUSE 18
THAT clause 18 of the Bill be amended-

(a) by deleting sub-section (1) and substituting therefor the following new sub-section—
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shall consist of five persons appoinied by the Cabinet Secretary through a notice in the
Gazeue,

(b) by inserting the following new sub-section immediately after sub-section (1) ——
“(1) The members of the Tribunal shall consist of ——

(a) one person appointed from among three persons nominated by the Judicial
Service Commission, who shall serve as the Chairperson;

(b) two persons appointed from among five persons nominated by the Valuers
Registration Board;

(¢) one person appointed from among three persons nominated by the Surveyors
Registration Board; and

(d) one person appointed from among two persons nominated by the Attorney-
General.”

(c)by deleting the words “ninety days” appearing in the proposed new section 133C(3) and
substituting therefor the words “sixty days”.

Justification

The amendment secks to provide for the appointment of the members of the Land Acquisition Tribunal
by the Cabinet Secretary and further shorten the period within which the Tribunal should hear and
determine a case filed before it from ninety to sixty days.

The Hon. Dr. Rachael Nyamai, M.P
Chairperson, Departmental Committee on Lands
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MINUTES OF THE 42" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON FRIDAY 18" MAY 2018, AT PRIDE INN RESORT, MOMBASA, AT
2.30 P.M

PRESENT
I. Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Khatib Mwashetani, M.P - Vice Chairperson
3. Hon. Jayne Kihara, M.P
4. Hon. Joshua Kutuny, M.P
5. Hon. Kimani Ngunjiri, M.P
6. Hon. Mishi Mboko, M.P
7. Hon. Omar Mwinyi Shimbwa, M.P
8. Hon. Ali Mbogo, M.P
9. Hon. Babu Owino, M.P
10. Hon. Caleb Kositany, M.P
11. Hon. Catherine Waruguru, M.P
12. Hon. George Risa Sunkuyia, M.P
13. Hon. Owen Yaa Baya, M.P
14. Hon. Teddy Mwambire, M.P

ABSENT WITH APOLOGY

Hon. George Aladwa, M.P

Hon. Jane Wanjuki Njiru, M.P

Hon. Josphat Gichunge Kabeabea, M.P
Hon. Samuel Kinuthia Gachobe, M.P
Hon. Simon Nganga Kingara, M.P

S e

IN ATTENDANCE

KENYA NATIONAL ASSEMBLY SECRETARIAT

I. Mr. Leonard Machira - Clerk Assistant |

2. Mr. Ahmad Adan Guliye - Clerk Assistant I11

3. Mr. Joash Kosiba - Senior Fiscal Analyst
4. Ms. Jemimah Waigwa - lLegal Counsel 1

5. Mr. Joseph Tiyan - Research Officer 111
0. Ms. Peris Kaburi - Serjeant At Arms

7. Mr. John Mungai - Audio Officer



MIN. DCL/153/2018: PRELIMINARIES

The meeting was called to order at forty five minutes past two o’clock in the afternoon and
praycrs were said.

MIN. DCL/154/2018: ADOPTION OF THE REPORT ON THE LAND VALUE
INDEX LAWS (AMENDMENT) BILL, 2018

The Committee considered and adopted the report of the Land Value Index Laws Amendment Bill,
2108 as per the amendments contained in the report.

MIN. DCL/155/2018: ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past four o’clock in
the afternoon.

- - - Signaturc

HON. DR. RACHAEL KAKI NYAMAJ, M.P.

(Chairperson)
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MINUTES OF THE 36" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON FRIDAY 27" APRIL 2018, AT LAKE NAIVASHA SIMBA LODGE
AT 2.30 P.M

S T R S R T I S e A O e Y B

PRESENT

I. Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Khatib Mwashetani, M.P - Vice Chairperson
3. Hon. Jayne Kihara, M.P

4. Hon. Joshua Kutuny, M.P

5. Hon. Mishi Mboko, M.P

6. Hon. Omar Mwinyi Shimbwa, M.P

7. Hon. Catherine Waruguru, M.P

8. Hon. Jane Wanjuki Njiru, M.P

9. Hon. George Risa Sunkuyia, M.P

10. Hon. Owen Yaa Baya, M.P

I'1. Hon. Samuel Kinuthia Gachobe, M.P

12. Hon. Simon Nganga Kingara, M.P

13. Hon. Teddy Mwambire, M.P

LN = O

APOLOGIES

Hon. Kimani Ngunjiri, M.P

Hon. Ali Mbogo, M.P

Hon. Caleb Kositany, M.P

Hon. Babu Owino, M.P

Hon. George Aladwa, M.P

Hon. Josphat Gichunge Kabeabea, M.P

LA LD =

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

I. Mr. Ahmad Guliye - Clerk Assistant 111
2. Ms. Jemimah Waigwa - [Legal Counsel 1

3. Mr. Joseph Tiyan - Research Officer 111
4. Mr. John Mungai - Audio Officer

5. Ms. Belty Auma - Secretary



MIN. DCI./135/2018: PRELIMINARIES

The meeting was called to order at twenty minutes to three o’clock in the afternoon and prayers
were said.

MIN. DCI1./136/2018: CONSIDERATION OF THE LAND VALUE INDEX LAWS
(AMENDMENT) BILL, 2018

The Committee continued with the consideration of the Land Value Index Laws (Amendment)
Bill, 2018 as follows:

. Clause 11

The Committee proposed the following amendments to clause | I;

THAT clause 11 of the Bill be deleted.

Justification

The amendment as proposcd was carried in the Land Laws (Amendment) Act, 2016.
II.  Clausc 12

The Committee agreed to clause 12 of the Bill.

III.  Clause 13

The Committee proposed the following amendments to clause 13;

THAT clausc 13 of the Bill be amended by deleting paragraph (a).

~ Justification

The amendment as proposed was carried in the Land Laws (Amendment) Act, 2016.

IV.  Clausc 14
The Committee proposed the following amendments to clause 14;

THAT clause 14(b) of the Bill be amended in the proposed new sub-section (3A) —
(a) by dclcting paragraph (b);

(b) by inscrting the following proviso immediately after subsection (3A) —
“Provided that duc process has been followed by the Commission in the declaration of an
intention to acquire, and in the taking ol possession of the property compulsorily acquired.”

Justification
The amendment secks to delete paragraph (b) on jurisdiction of the ‘Ttibunal as this is already

provided for in clause 18. I'urther, the amendment secks to linit the discretion of the court only in
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instances where the due process has been followed by the Commission in the declaration of an
intention to acquire, and in the taking of possession of the property compulsorily acquired.

V. Clause 15
The Committee agreed to clause 15 of the Bill.
VI.  Clause 16
The Committee proposed the following amendments to clause 16;

THAT clause 16 of the Bill be amended by deleting the words “after paying the first offer of
compensation” and substituting therefor the words “after paying full compensation”.
Justification

The amendment as proposed in the Bill does not recognize the amendment that was occasioned by
the Land Laws (Amendment) Act, 2016. Further, the amendment seeks to harmonize the clause

with clause 2 of the Bill and hence allows the Commission after issuing notice to take possession
of land by entering into land.

VII. Clause 17

The Committee agreed to clause 17 of the Bill.

VIII. Clause 18 o - B

The Committee proposed the following amendments to clause 18:

THAT clause 18 of the Bill be amended—

(a) by deleting sub-section (1) and substituting therefor the following new sub-section—
“(1) There is established a Tribunal to be known as the Land Acquisition Tribunal
which shall consist of five persons appointed by the Cabinet Secretary through a
notice in the Gazette.

(b) by inserting the following new sub-section immediately after sub-section (1) —
“(1) The members of the Tribunal shall consist of —

(a) one person appointed from among three persons nominated by the
Judicial Service Commission, who shall serve as the Chairperson;

(b) two persons appointed from among five persons nominated by the
Valuers Registration Board;
(¢) one person appointed from among three persons nominated by the

Surveyors Registration Board; and
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(d) onc person appointed from among two persons nominated by the
Attorney-General.”

(c)by deleting the words “nincty days” appearing in the proposed new section 133C(3) and
substituting therefor the words “sixty days”.

Justification

The amendment seeks to provide for the appointment of the members of the Land Acquisition
Tribunal by the Cabinet Secretary and further shorten the period within which the Tribunal should
hear and determine a case filed before it from ninety to sixty days.

MIN. DCL/137/2018: ADJOURNMENT

The mecting was adjourned at thirty minutes past four o’clock in the afternoon.

Signature

HON. DR. RACHAEL KAKI NYAMAI, M.P.



MINUTES OF THE 35™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON FRIDAY 27" APRIL 2018, AT LAKE NAIVASHA SIMBA LODGE

AT 09.30 A.M

PRESENT
I.- Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Khatib Mwashetani, M.P - Vice Chairperson
3. Hon. Jayne Kihara, M.P
4. Hon. Joshua Kutuny, M.P
5. Hon. Mishi Mboko, M.P
6. Hon. Omar Mwinyi Shimbwa, M.P
7. Hon. Catherine Waruguru, M.P
8. Hon. Jane Wanjuki Njiru, M.P
9. Hon. George Risa Sunkuyia, M.P
10. Hon. Owen Yaa Baya, M.P
I'1. Hon. Samuel Kinuthia Gachobe, M.P
12. Hon. Simon Nganga Kingara, M.P
13. Hon. Teddy Mwambire, M.P
APOLOGIES

O B B b N

Hon. Kimani Ngunjiri, M.P

Hon. Ali Mbogo, M.P

Hon. Caleb Kositany, M.P

Hon. Babu Owino, M.P

Hon. George Aladwa, M.P

Hon. Josphat Gichunge Kabeabea, M.P

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
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2.
3.
4.
i

Mr. Ahmad Guliye -
Ms. Jemimah Waigwa -
Mr. Joseph Tiyan -
Mr. John Mungai -
Ms. Betty Auma -

Clerk Assistant I11
Legal Counsel |
Research Officer 111
Audio Officer
Sccretary



MIN. DCL/132/2018: PRELIMINARIES
The meeting was called to order at fifteen minutes to ten o’clock and prayers were said.

MIN. DCIL./133/2018: CONSIDERATION OF THE LLAND VALUE INDEX LAWS
(AMENDMENT) BILL, 2018

The Committee deliberated on the Bill and the memoranda received from the public as follows:
I. Long title of the Bill
The Committee agreed to the long title and noted that:

a) The Council of Governors proposed that the long title be reworded to read “An Act
of Parliament to amend the Land Act, 2012 reviewed in 2016 and the LRA reviewed
in 2016 to provide for the assessment of land value index in respect of compulsory
acquisition of land and for connected purposes”

b) The Committee agreed to the long title of the Bill.

II.  Clauses 1 to 4

The Committee agreed to clauses | to 4 and noted that Clauses 3 and 4 of the Bill will
ensure that where land is required for a public purpose, the Court may not grant relief
against forfeiture even if the grantor or licensee makes good the default.

III.  Clause S

The Committee prosed the following amendments to clause 5:

THAT clause 5 of the Bill be amended by deleting the words “cstablish the” appearing in
paragraph (b) and substituting therefor the words “establish that the acquiring body has identified
the”.

Justification

The amendment recognizes that the acquiring body and not NLC is best placed to identify the
number of persons in actual occupation of its land for uninterrupted period of twelve years and
their improvements.

IV.  Clause 6
The Committee prosed the following amendments to clause 6;
THAT clause 6 of the Bill be amended-——

(a) by deleting the words “jointly by the national government and county government”
appearing in the proposed new section 107(A)(1) and substituting therefor the words “by
the national government in consultation with the county government”;

(b) by inserting the words “the market valuc of the land and” immediately after the words
“calculating the land value index™ appearing in the proposed new section 107(A)(3); and
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(¢) by deleting the words “jointly by the national government and county government”
appearing in the proposed new section 107(B)(2)(a) and substituting therefor the words
“by the national government in consultation with the county government”.

Justification

The amendment seeks to place the responsibility ol developing the land value index on the national
government in consultation with the county governments. Further, the amendment includes market
value of land as one of the principles to be considered in calculating the land value index.

V. Clauses 7 to 10

The Committee agreed to clauses 7 to 10.

MIN. DCL/134/2018: Adjournment

The meeting was adjourned at one o’clock in the afternoon.

Signature

HON. DR. RACHAEL KAKI NYAMAI, M.P.

— ———————————————(€Chairperson)—— EEE—
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MINUTES OF THE 18" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON THURSDAY 22™ MARCH 2018 IN 2™ FLLOOR, CONTINENTAL
HOUSE PARLIAMENT BUILDINGS AT 09.30 A.M

|
i
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PRESENT

Hon. Dr. Rachael Nyamai, M.P - Chairperson
Hon. Joshua Kutuny, M.P

Hon. Omar Mwinyi Shimbwa, M.P

Hon. George Aladwa, M.P

Hon. Ali Mbogo, M.P

Hon. George Risa Sunkuyia, M.P

Hon. Jane Wanjuki Njiru, M.P

Hon. Simon Nganga Kingara, M.P

Hon. Samuel Kinuthia Gachobe, M.P

bl S BRIl s N

APOLOGIES

1. Hon. Khatib Mwashetani, MP - Vice Chairperson
2. Hon. Jayne Kihara, M.P

3. Hon. Kimani Ngunjiri, M.P

4. Hon. Mishi Mboko, M.P

5. Hon. Babu Owino, M.P

6. Hon. Josphat Gichunge Kabeabea, M.P
7. Hon. Owen Yaa Baya, M.P o
8. Hon. Teddy Mwambire, M.P

9. Hon. Catherine Waruguru, M.P

10. Hon. Caleb Kositany, M.P

IN ATTENDANCE

MINISTRY OF LANDS AND PHYSICAL PLANNING

1. Ms. Farida Koroney - Cabinet Secretary

2. Hon. Gideon Mungaro - Chief Administrative Secretary
3. Dr. Nicholas Muraguri - Principal Secrctary

4. Ms. Teresia Kimondu - Director Valuation

5. Mr. Herbert Were - Deputy Director Valuation

6. Mr. Jacob Owino Cattwright - Senior Land Registrar



NATIONAL LAND COMMISSION

1. Ms. Abigacl Mbagaya Mukolwe — Vice Chairperson
2. Mr. FC Bor-
3. Mr. Samuel Odari- Depyty Director Land Administration

NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira - Clerk Assistant I

2. Ms. Jemimah Waigwa - Legal Counsel I

3. Mr. Joseph Tiyan - Research Officer I11

4. Ms. Winnie Kizziah - Media Relations Officer 11
5. Ms. Peris Kaburi - Serjeant At Arms

6. Mr. John Mungai - Audio Officer

MIN. DCL/069/2018: PRELIMINARIES

The meeting was called at nine minutes past ten o’clock and prayers were said. Thereafter,
introductions were made.

MIN. DCL/O70/2018: MEETING WITH THE CABINET SECRETARY, MINISTRY OF
THE LANDS AND PHYSICAL PLANNING ON THE LAND VALUE INDEX LAWS
(AMENDMENT) BILL, 2018

During the meeting the Cabinet Secretary Ministry of Lands and Physical Planning observed that

_the objectives of the Bill included, to: -

i Cure the challenge of huge compensation amounts incurred by the government in
compulsory acquisition of land for infrastructural projects particularly since 2015;

il. Curb speculation on land following information on upcoming government projects;

iii. Harmonize land values;

1v. Establish a quasi — judicial body to handle appeals emanating from compensations on
land acquisition; and

V. Fast- track land acquisition process.

The Cabinet Secretary proposed the following amendments to the Bill:

Clause 6

That clause 6 sub clause 3 should be amended to provide for zonal values appraiscd using the
market value as determined by the Chief Government Valuer.

Further that sub clause (4) (a, b &c) be amended by dcleting the words “‘potential, actual and
apparent valuc’ and be replaced by market value.



The Cabinet Secretary also proposed that sub clause (4) (c) (iii) the phiase “detrimental to health
of occupiers™” should be defined under the Bill or by the Occupational Safety and Health Act No.
15 0f 2007

Clause 18

The Cabinet Secretary also proposed that the clause 18 be amended in the proposed new section
113A (1) () by providing that the Judicial Service Commission to forward three names for
consideration of appointment as chair of the tribunal and one to be appointed by the Cabinet
Secretary, Ministry of Lands and Physical Planning.

Further that sub section (1) (b) should be amended to provide for the Valuers Registration Board
to nominate six names and two to be appointed by the Cabinet Secretary.

The Cabinet Secretary also proposed that sub clause (1) (c) should be amended to provide for the
Surveyors Registration Board to nominate three names and one to be appointed by the Cabinet
Secretary.

Further that sub section (1) (d) should be amended to provide for the Attorney General to
nominate three advocates from his office and one to be appointed by the Cabinet Secretary.

The Cabinet Secretary further proposed that the quorum of the tribunal should be a minimum of
three members and in the absence of the chairperson the members present can appoint a chair.

MIN. DCL/071/201SMEETING WITH THE NATIONAL LAND COMMISSIONON THE
LAND VALUE INDEX LAWS (AMENDMENT) BILL, 2018

During the meeting the Vice Chairperson, National Land Commission proposed the following
amendments to the Bill:

Clause 5

That Clause 5 be amended in sub clause 4 (a) by deleting the phrase ‘‘Clause the affected land to
be mapped out and” appearing before ‘‘valued”’ given that the work of survey was the
responsibility of the acquiring body and also noting the work of the commission is to implement
the acquisition through gazettement and valuation to determine compensation.

Further that sub clause 4 (b) be deleted as it was practically impossible for the commission {o
carry out the exercise because land was dynamic.



Clause 6

That Clause 6 (107A) be amended in sub clause (1) by deleting the phrase ‘‘county government’’
“’appearing after ‘‘national government and’” as this would bring delays and that only a few
counties had valuers and the capacity to make any meaningful contribution. The function should
be left to the Chief Government Valuer.

Further that Clause 6 (1 07A) sub clause 2 should be amended by inserting2 (a) to read *‘the land
value index should reflect the prevailing market values at any given time”’

The Commission also proposed that Clause 6 (107A) sub clause 6 be amended by proving that
the disturbance amount to be 15% of the compensation amount as having a fixed amount would
remove subjectivity and close any door for corruption. The clause also left too much discretion to
the person undertaking the valuation.

Further that clause 6 (1 07A) sub clause 8 (d) should be amended provide that payment for
compelling an occupant to change residence should be 15% of the value of the land. This would
ensue that too much discretion would be avoided.

Clause 107 B sub clause 7 (1b) (a) should also be deleted as it contradicted Article 40 (3) (b) @)
of the Constitution on prompt payment. '

Committee observations

The Committee observed that as the key implementers of the proposed Act ,both the ministry of
lands and physical planning and the national land commission needed to harmonize their

proposed amended to the Bill and resolved that the two parties present harmonized amendments

to the Bill within seven (7) days.

MIN. DCL/072/2018: ADJOURNMENT

There being no usiness to discuss, the meeting was adjourned at thirty minutes to two

o’clock.

Signature ...,

HON. DR. RACHAEL KAKI NYAMAI, M.P.

—— (Chairperson)
bk 2018
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MINUTES OF THE 17" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON THURSDAY 15" MARCH 2018, AT MINI CHAMBER COUNTY
HALL PARLIAMENT BUILDINGS AT 9.30 A.M

PRESENT
1. Hon. Khatib Mwashetani, M.P - Vice Chairperson
2. Hon. Omar Mwinyi Shimbwa, M.P
3. Hon. Caleb Kositany, MP
4. Hon. Catherine Waruguru, M.P
5. Hon. Samuel Kinuthia Gachobe, M.P
6. Hon. Simon Nganga Kingara, M.P
7. Hon. Teddy Mwambire, M.P

o0

Hon. Jane Wanjuki Njiru, M.P
APOLOGIES

Hon. Dr. Rachael Nyamai, M.P - Chairperson
Hon. Jayne Kihara, M.P

Hon. Joshua Kutuny, M.P

Hon. Kimani Ngunjiri, M.P

Hon. Mishi Mboko, M.P

Hon. Ali Mbogo, M.P

Hon. Josphat Gichunge Kabeabea, M.P
Hon. Babu Owino, MP
9. Hon. Owen Baya, MP

10. Hon. George Risa Sunkuyia, M.P

11. Hon. George Aladwa, M.P

0N AU AL N -

IN ATTENDANCE
INSTITUTION OF SURVEYORS OF KENYA

1. Abraham Samoei — Chairperson
2. Moses Kinyanjui
3. Robert Koech

ASHITIVA ADVOCATES

Mr. Nelson Mudibo



NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira - Clerk Assistant 1

2. Mr. Ahmed Guliye - Clerk Assistant 111

3. Ms. Jemimah Waigwa - Legal Counsel I

4. Mr. Joseph Tiyan - Research Officer 111

5. Ms. Peris Kaburi - Serjeant At Arms

6. Mr. John Mungai - Audio Recording Officer
MIN. DCL/063/2018: PRELIMINARIES

The meeting was called to order at fifteen minutes past nine o’clock and prayers were said.
Thereafter introductions were made.

MIN. DCL/064/2018: CONFERMATION OF MINUTES

The Minutes of the 6" Sitting were confirmed as a true record of the proceedings as proposed by
Hon. Teddy Mwambire, M.P and seconded by Hon. Omar Mwinyi Shimbwa, M.P.

The Minutes of the 7" Sitting were confirmed as a true record of the proceedings as proposed by
Hon. Samuel Kinuthia Gachobe, M.P and seconded by Hon. Teddy Mwambire, M.P.

The Minutes of the 8" Sitting were confirmed as a true record of the proceedings as proposed by
Hon Samuel Kinuthia Gachobe., M.P and seconded by Hon. Simon Nganga Kingara, M.P

The Minutes of the 9" Sitting were confirmed as a true record of the proceedings as proposed by
Hon. Jane Wanjuki Njiru,, M.P and seconded by Hon. Teddy Mwambire, M.P

The Minutes of the 10" Sitting were confirmed as a true record of the proceedings as proposed
by Hon. Samuel Kinuthia Gachobe,, M.P and seconded by Hon. Teddy Mwambire, M.P

The Minutes of the 11" Sitting were confirmed as a true record of the proceedings as proposed
by Hon. Omar Mwinyi Shimbwa,, M.P and seconded by Hon Simon Nganga Kingara., M.P

The Minutes of the 12" Silliug were confirmed as a true record of the proceedings as proposed
by Hon. Jane Wanjuki Njiru,, M.P and seconded by Hon. Omar Mwinyi Shimbwa, M.P

P . th vy . .
I'he Minutes of the 13" Sitting were confirmed as a true record of the proceedings as proposed
by Hon. Omar Mwinyi Shimbwa, M.P and seconded by Hon. Jane Wanjuki Njiru, M.P



MIN. DCL/065/2018: MATTERS ARISING

Under MIN. DCL./28/2018: The Committee was informed that Hon. Khatib Mwashetani, M.P -
Vice Chairperson had replaced Hon. Dr. Rachael Nyamai, M.P Chairperson as the leader of the
delegation that would pa the Land and Poverty Conference to be held in Washington DC from
10" March, 2018. While Hon. Jayne Kihara, M.P and Hon. George Aladwa, M.P would not be
able to travel for various reasons that included registration deadline.

MIN. DCL/066/2018: PUBLIC HEARINGS ON THE LAND VALUE INDEX LAWS
(AMENDMENT) BILL, 2018

Submissions by Ashitiva Advocates

The representative of Ashitiva Advocates, Mr. Nelson Mudibo outlined the process of
compulsorily acquisition of land as provided under Article 40(3) and 4 of the Constitution and
the Land Act 2012 and observed that the Land Value Index Laws (Amendment) Bill, 2018
sought to ease the acquisition of land or rights in land to successfully implement public
infrastructure projects. He also proposed the following amendments to the Bill:

Clause 2

That the definition of the word “‘prompt’> should include an undertaking that payment will be
done within one year from the date of possession. The representative of the company argued that
it was not clear in the clause when prompt compensation would take place; whether it was before
or after the commission takes possession on the land.

Clause 3
~That clause 3 be deleted.

He argued that the proposed amendment to section 31 of the Land Act 2012 would prevent the
courts from grating relief on forfeiture of lease for unpaid rent or breach of covenant and went
against the rules of natural justice and good governance; thus, it contravened Article 10 of the
Constitution.

Clause 4

That the proposed amendment to section 32 of the Land Act 2012 should be deleted as it was
unconstitutional as it sought to prevent the courts from granting relief against forfeiture even if
the grantor made good the default. He also observed that all state organs were bound by Article
10 of the Constitution when enacting, applying or interpreting the law.



Clause 6

The firm proposed that clause 6 of the Bill be amended to provide that valuation of freehold land
and community land for purposes of compensation shall be based on the land value index
developed jointly by the national and county governments and which shall be open to public
scrutiny. Further any party whose interests may be affected should also be allowed to access a
court of law to have the land value index reviewed to protect the interests of 3" parties with
interests in the land earmarked for compulsory acquisition by the government.

Further he argued that the proposed insertion of a new section 107 B on the criteria for assessing
value for compulsorily acquired leaschold land constituted a form of automatic reversion without
one being granted cause to make good lease default and proposed that the clause be amended to
provided that a notice of 12 months be given to make good default of lease before the land would
revert to the national or county government.

Clause 14

The representative proposed that the clause be amended to provide a limitation of time for one to
appeal afier a parcel of land earmarked for compensation in the compulsory acquisition land has
been valued.j He argued that the proposed amendment to section 121 of the Land Act 2018
contravenes Article 40 (3) (b) (ii) of the Constitution and observed that no one should be
deprived of their right to access the courts unless they were barred by statute ..

He further proposed that the phrase ¢’before taking possession’” be deleted and the whole
_section be retained as it is in the current Act to ensure that compensation is done before the
government takes possession of land earmarked for compulsory acquisition.

Submissions by Institution of Surveyors of Kenya

The Chairperson, Institution of Surveyors of Kenya proposed the following amendments to the
Bill:

Clause 5

That clause 5 sub clause (4) (a) be amended by inserting the phrase ‘cause the affected land to
be mapped out and’” appearing before the word “‘valued’’. The Chairperson observed that the
work of the National land Commission is to implement the acquisition by doing the necessary
gazettement and valuation to determine compensation. The cause seemed to suggest that the

Commission would undertake survey.

He also proposed that sub -clause 4 (b) be deleted as it was practically impossible for the

Commission to undertake the exercise of for a period of twelve years



Further clause 5A (b) should be amended by deleting the phrase *‘brief description of land™
appearing after location as description is only possible after inspecting the land and that
gazettement should be done before inspection.

Clause 6

Clause 6 107A sub clause 1 should be amended to read valuation of frechold land for purposes of
compensation under this Act shall be based on the land value index developed by the Chief
Government Valuer for that purpose of this part.

The Institution argued that the proposed development of the index jointly by the national and
county government would bring complications as only a few counties had valuers and the
capacity to make meaningful contributions. He suggested that function should be handled by the
Chief Government Valuer who has the personnel and the necessary data to conduct the exercise.

Further sub clause 4 (a) should be should be amended by deleting the phrase ‘intended use’” and
replacing it with ‘“‘declaration of the National Lad Commission to acquire’ given that the
intended use would be difficult to ascertain.

He also proposed that sub clause107 (7_ (b) should be amended by deleting the phrase “‘either or
installments spread over one year’ as this contradicts the provisions of sub clause 111 that
provides for ‘“promptly in full”> payment.

Clause 8

The Institution proposed that sub clause 113A (1) (b) be amended to read ‘“Two registered
Valuers of not less than 10 years standing seconded by the Institution of Surveyors of Kenya™
Given than registered valuers were competent regardless of whether they were in private or

public practice and that membership-in ISK cnsured professional accountability.

Further sub clause 1 (¢) should be amended by inserting the phrase‘ seconded by the Institution
of Surveyors of Kenya’’ after the word ““Surveyor’ to ensure that only registered surveyors are
accorded the opportunity to serve in the tribunal.

Finally the Institution proposed that sub clause 2 be amended by deleting the phrase “‘question of
Jaw only’” to allow the persons to appeal on other grievances and should also be allowed
representation by a private valuer.

MIN. DCL/067/2018: BRIEF ON THE LAND VALUE INDEX LAWS (AMENDMENT)
BILL, 2018

Members observed that the briefing session on the Bill scheduled earlier had not taken place due
to lack of quorum and resolved that it was necessary for the Legal Counsel to present a brief on

(Sa]



the Bill for the members to get acquainted with the Bill. Consequently, the Legal Counsel briefed

the Committee as follows:
Clause 1

Provides for the Short Title- Land Value Index Laws (Amendment) Act, 2018
Clause 2
Seeks to define the following terms-

(a) Just compensation in relation to compulsorily acquired land or creating of way
leaves, easements and public rights means a form of fair compensation that is
assessed and determined through criteria set out under this Act.

(b) Prompt in relation to payment of compensation for compulsorily acquired land
or creation of way leaves, easements and public rights

(c) “I'ull” in relation to compensation for compulsorily acquired land or of way
leaves, easements and public rights of way means the restoration of not more
than the value of land including improvements thereon and any other matter
provided for in the Act. Tribunal means the Land Acquisition Tribunal.

Clause 3

Clause 3 seeks to amend section 31 of the Lands Act which deals with forfeiture of lease to
provide that where land is required for a public purpose, the court may not grant relief
against forfeiture even if the grantor makes good the default.

Clause 4 =~
Clause 4 seeks to amend section 32 of the Lands Act which deals with forfeiture of licence

to provide that where land is required for a public purpose, the court may not grant relief
against forfeiture even if the licensee makes good the default.

Clause 5

Seeks to amend section 107 of the Lands Act to remove a typographical error and to
substitute with a requirement that once the Commission determines that a request 1o
acquire land meets the requirements prescribed under Article 40(3) of the Constitution

Clause 6

Provides the criteria for assessing value for compulsorily acquired freehold land and the
criteria for assessing value for compulsorily acquired leasehold land



Clause 7

Seeks to amend Section 111 of the Land Act to provide that compensation for
compulsorily acquired land may take any one or more of the following forms-
(a) allocation of alternative parcel of land of equivalent value and comparable
geographical location and land use to the land compulsorily acquired,
(b) monetary payment either in lump sum or in instalments spread over
a period of not more than one year;

(c) issuance of government bond;

(d) grant or transfer of development rights as may be prescribed;
(e) equity shares in a government owned entity; or

€9} any other lawful compensation.

Clause 8

The clause seeks align the provisions of section 113 of the Land Act with clause 7.
Clause 9

The clause seeks align the provisions of section 114 of the Land Act with clause 7.
Clause 10

The clause seeks to amend section 115 of the Land Act to provide that where
compensation is in the form of alternative land, the Commission may hold the title to such
land in”t}‘ust for the beneficiaries in the circumstances listed in section 115 of the Land Act.

Clause 11

The clause seeks to amend section 117 of the Land Act in order to provide that payment of
interest shall be on the prevailing central bank rates and also to remove a typographical
CITOL.

Clauses 12

The clause seeks to obligate the Commission upon completion of final survey to issue new
title documents for every affected parcel.

Clause 13

The clause is intended to rectify inconsistences with marginal notes and create clarity. The
amendment further seeks to provide that the Commission may upon the expiry of fifteen
days in cases where there is urgent necessity for the acquisition of land take possession of

7




land. Prior to the amendment, the Commission would only take possession of
uncultivated/pasture/arable land in such circumstances.

Clause 14

The clause provides that upon the formal taking of possession of land by the
Commission—

(a) no order stopping any development in the land may be issued by any court if
public funds have already been committed; and
the Tribunal shall have jurisdiction to determine disputes relating to the process of
compulsory acquisition of land in the first instance

Clause 15

The clause seeks to amend section 122 of the Land Act in order to create clarity on
reference to the acquiring body

Clause 16

The clause seeks to create clarity in section 124 of the Land Act in light of the proposed
amendment to clause 7.

Clause 17

The clause seeks to amend section 125 of the Lands Act in order to provide that the

- Commission may as soon as is practicable pay full and just compensation to all persons

interested in the land.

The clause also deletes the requircment that an acquiring authority shall pay the first offer
of compensation to the interested partics before taking possession

Clause 18

Clause 18 of the Bill establishes a Tribunal known as the Land Acquisition Tribunal which
shall consist of five members appointed by the Judicial Service Commission through a
notice in the Gazetfe.

Clause 19

The clause seeks to amend section 146 of the Lands Act to reduce the period of giving
notice {rom ninety to thirty days

Clause 20

Creates an offence for any public officer who-



(a) divulges any information on an intended land acquisition to any person before
publication of the notice of the intention to acquire the land with an intention to
influence any form of transaction for purposes of conferring any benefit as a result
of the acquisition; or

(b) assist, facilities or in way aids any transaction in such land contrary to any law;

A person who commits such an offence shall upon conviction be liable to a fine not
exceeding five million shillings or to imprisonment not exceeding three years or to both
the fine and imprisonment not exceeding three years or to both the fine and imprisonment.

Clause 21

The Bill seeks to amend the Land Registration Act by providing that the Registrar shall for
purposes of compulsory acquisition where he or she considers it fit, make an order for
restriction.

Clause 22

The clause seeks to amend the Prevention, Protection and Assistance to Internally
Displaced Persons and Affected Communities Act by deleting section 22 and providing
that Internal displacement of persons resulting from a lawful compulsory acquisition of
land subject to prompt payment in full, of just compensation to the persons shall not, for
purposes of the Act, constitute arbitrary displacement

MIN. DCL/068/2018: Adjournment

The meeting

Signature ... 3L L e,

~

HON. DR. RACHAEL KAKI NYAMAI, M.P.

(Chairperson)

Date ;{ ) fz@/g
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31 Opinion

PECIAL EDUCATION

each Kiswahili to hearing impaired

7 iswahili is important

\noz only as a national
and official language,

also a compulsory

ect in the primary and

ndary school curricula

a medium of instruction

wer primary.

swahili is a lingua franca

language or dialect

metically used by

le who do not share a

‘e language or dizlect to

Tnunicate, particularly

third language distinct

native languages.

th the oldest and richest

en literature south

2 Sahara, Kiswahili

acreasingly becomne

dnent because of

'mand and use as a

nal and international

tage and is poised

come the common

age of Africa.

wever, Kiswahili is

wght to the deaf and

ng impaired.

2re was an outcry

earners performed

v in Kiswahili in

el exams. Some

holders even conceded

lswahili overburdened

irs since they already

» learn two other

ages (English and

n 8ign Language, or

and that it be removed

the curriculum.

-English uses subject-verb

: Learners

with hearing
impairient are
not exceptional since
they pursue the same
curriculum as the
rest.”

KSL follows the language
structure of the American
Sign Language (ASL), often
incorporating non-manual
markers to complement
signs. They include gestures,
facial expressions, signing
space and the speed of signs.

Conversely, KSS (Kenyan
Sign for Schools) often
misses out on the subtle
features of langnage. It uses
a subject-object-verb (S-0O-
V) sentence pattern while

v

cbject (S-V-0). A sentence

like “T am going to the store”
will be signed “T store go”

Notably, KSL is not
a vritten language: Its
function is to transmit
information visually. While
this helps a deaf person to
communicate eifectively, it is
confusing while writing.

Although both KSL and
KSS are used in schools
all over the country, it is
unclear what is sanctioned
by the Kenya Institute of
Curriculum Development
(KICD). However, the Kenya
National Association of
the Deaf (KNAD) and the
University of Nairobi-based
Kenyan Sign Language
Research Project (KSLRP)
advocate KSL.

A majority of deaf adults
in Kenya use KSL. Post-
lingual deaf adults (those
who lost their bearing after
they had learnt a language,
typically at five years or
older) tend to advocate XSS
since they have a previous
understanding of the
features of spoken language.

Pre-lingual deaf adults
did not have a solid
foundation in any language
and so have limited KSS
comprehension. Many
teachers find KSS easier to
learn and uze as they simply

—sign exactly what they say.

But their students have

difficulty understanding
them. For deaf Kenyans,
KSL is a natural means of
communicating; many pupils
revert to KSL outside class.
As children join primary
school, they are expected
to acquire the pre-requisite
language skilis by the end of
the eighth year. They should
be able to listen, speak, read -
and write in Kiswahili and
develop an interest in it
beyond the primary school
level. .
Learners with hearing
impairment are not
exceptional, as they pursue
the same curriculum as
the rest. Ultimately, they
should read, write and use
signed medie for Kiswahili
language at the highest level
of education.

Listening experience
Hearing children learn to .
talle by listening to people
around them use language
meaningfully. But children
who do not hear lack the
listening experience.
English and Kiswahili
are different but they use

" fairly similar letters of the

alphabet. Teaching and
learning of reading and
writing can basically be done
using similar strategies.

Listening'and speaking  Mount Kenya University,

for children with hearing

Wednesday March 7, 2018 | DAILY NATION

impairment are skills
that need a differentiated
approach.

Kiswahili-specific signs
should be established
for the KSL to facilitate
comprehension and
proficiency of the language,
while schools should have
adequate visual aids for
Kiswahili on display.

Kiswahili textbooks
should be adequate and used
optimally for the deaf and
visually impaired and an
exam also set.

Besides training all
teachers and exam officials
to translate English signs
into Kiswahili, the Ministry
of Education should include
Kiswahili, which should
be taught to the deaf and
hearing impaireqd, and add it
to their syllabus.

It is imperative that
learners, particularly post-
lingually deaf and hard of
hearing, become proficient
in Kiswahili to acquire the
necessary comimunicative
skills to integrate into the
community.

Ms Onjoro, a publisher,
author, motivational
speaker, educationalist,
consultant and freelance
writer, is a PhD student at

onjoroveronica@yahoo.com

MORALITY

NCIC, film
board must
get tougher

The Kenya Film Classification %
Board has been on the forefront of
curbing the spread of immorality, ¥
particularly by ensuring proper
categorisation of television and
radio programmes.

Towards the end of last year,
the board conducted a number of
programmes to promote morality.

Led by chief executive officer
Ezeliel Mutua, the KFCB has
reduced the pornographic videos
shown in matatus. Recently,
KFCB coast region coordinator
Bonventure Kioko led a search
and matatu crews were arrested.,

It was right for Dr Mutua to
ban a song titled, Ikamba, which
is said to mock the Akamba and
castigete Kitvi Governor Charity
Ngilu for her charcoal ban.

Dr Mutua termed the song as a i
“primitive piece” and incitem‘w_‘_";.
to violence and hate speech, <3

However, corruption is diluting
the board’s efforts. People caught
showing filthy videos often g0
scot-free after dramatic arrests.

On the song, the National
Cohesion and Integration 3
Commission should hasten their 3
interrogation and take the singers
to court.

The NCIC and KFCB should L

~get harsher on offenders to curb——4—
immorality and hate.
MAUREEN CHESEREK, Mombasa H 3
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REPUBLIC OF KENYA

COUNTY GOVERNMENT OF UASIN GISHU

efore invites

County Government of Uasin
is geared towards giving unempl
ortunity for practical w

R

u wishes to roll out an internship program
oyed graduates in Uasin Gishu County an
ork experience. The County Public Service Board
applications from qualified graduates for the

following internship

REPUBLIC OF KENYA 4

]
i

NATIONAL ASSEMBLY

ortunities:-
ALIFICATION | OPPORTUNITI IMONTHLY STIPEND
wee = 250 Kshs. 13,500

loma . e 250 . _Kshs. 11,500
tificate o 150 ____Kshs. 8,500

stion of Internship:

length of the internship shall be twelve (12) months.

irements:

Bachelor's Degree/Diploma/Certificate f
elevant area of specialization (with the co

ess than two years),

braduated not earlier than 2015
alid certificate of good conduct

to Apply

rom a recognized institution in a
urse duration having lasted not

e aged at least 18 years but not more than 35 years

ave no previous work experience related to their area of study

psted apolicants are required to complete the Online Internship Application
available at https://jobs.uasingishu go.ke on or before 20th March, 2018.

y Public

and shall take into account vi
to the House".

The Land Value Index Laws

Registration Act No. 3 of 201
and Affected Communities

The Land Value Index Laws (.
of Standing Order 127(3) and
The Bill is sponsored by Hon.

submission of written memor.

1. Public hearings will be

00100, Nairobl; hand-
Parllament Buildings,

Assembly Bilis/2018.

2. The representations may be forw

A copy of the Bili may be downloa:

TWELFTH PARLIAMENT ~ SECOND SESSION

In the Matter of consideration by the National Assembly -
The Land Value Index Laws (Amendment) Bill, 2018

Article M18(1)(b) of the Constitution provides that, "Parliament
7 / ent in the legislative and other business of Parl
provides that, “the Departmental Committee to which

(Amendment) Bill, 2018 seeks to amend the Land Act No. 6 of 2012, the Land
and Assistance to Internally Displaced Persons
Act No. 56 of 2012 in order to provide for the assessment of land value index in
respect of compulsory acquisition of land.

2 and the Prevention Protection

Amendment) Blll, 2018 has undergone First Reading pursuant to the provisions
is now committed to the Departmental Committee on Lands for consideration.
Aden Duale, MP Leader of the Majority Party in the National Assembly.

Pursuant to Article N8(1)(b) and Standing Order 127(3), the Comr_nittee invites interested members of the
public to submit any representations that they may have on the said

anda in the following manner:-

held on Thursday 15" March, 2018 at 9.30 am at the Mini-Chamber,
County Hall, Parliament Buildings.

delivered

Nairobi, or emailed to

Wednesday 14" March, 2018 at 5.00 pm.

MICHAEL R. SIALAI, EE5

CLERK.OF THE NATIONAL ASSEMBLY

liament end its Committees™.
a Bill is committed shall facilitate public participation
iews and recommendations of the public when the Committee makes its report

arded to the Clerk of the National Assembly,
to the Office of the Clerk of the Natlonal Assembly,
clerk@parliament.aoke, to be received on or before

ded from httpi//kenvalaw.ora Follow the link on Bills/Bill tracker/National

shall facilitate public participation and

Standing Order 127(3)

Bill. The views may be submitted through

First Floor

P.O. Box 41842-
First Floor, Main
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MEMORANDUM FROM THE NATIONAL LAND COMMISSION (NLC)
' ON
THE LAND VALUE INDEX LAWS (AMENDMENT) BILL, 2018

PRESENTED TO

THE DEPARTMENTAL COMMITTEE ON LANDS

~———————  NATIONAL ASSEMBLY

20" MARCH 2018



Introduction

The National Land Commission is a Constitutional Commission established under Article 67 of th
Constitution of Kenya 2010. It was established in March 2013. The Commission draws its mandate an
powers from articie 67 2(d) of the Constitution and the National Land Commission Act 2012. The mai
function and power of the Commission among others, is to manage public land on behalf of National an

county Governments, which includes compulsory acquisition of land on behalf of the National an

County Governments.

We would like to bring to your attention the following concerns with regard to the proposed
amendments to the Land Value Index (Amendment) bill, 2018.

1. Specific comments

Section

Su'bsection_

- Proposal

5

4 (a)

Provision
It provides for the commission to cause the affected land
to be mapped out and valued by the Commission using
Valuation criteria set out under the Act.
;/Our proposal \\
Delete “Cause the affected land to be mapped out and” \
’\appcaring before valued ' :

s

&

Justification

It is important to note that the work of survey is the

responsibility of the ‘Acquiring Body’. By the time the

request comes to the NLC the survey should have been done by the acquiring
body. '

The request to NLC must be accompanied by cadastral drawings.
The client (acquiring body) is the one who knows what they want —
the extent of the acquisition hence needs to map and survey the same
and present to NLC. The work of NLC is to implement the
acquisition by doing the necessary gazettement and

valuation to determine compensation. This section seems

to suggest that NLC will undertake the survey. This should

be corrected.

4 (b)

Provision

Provides for commission to establish the number of and
maintain a register of persons in actual occupation of the
land for un-interrupted period of twelve years and their
improvements

Our proposal




U J Delete the subsection. J

Section Subsection Proposal

Justification
Tt will be practically impossible for the commission to carry
out this exercise because land is dynamic/

6(107A) 1 Provision

It provides valuation of freehold land for purposes of
compensation using Land Value Index development jointly by the
national and county governments

Our proposal
Remove County Government

Justification

The issue of the index being developed by both the National
Government and County Government will bring delays. Only a
few counties have valuers and the capacity to make any
meaningful contribution. This will only delay the development
LVILet this function be left to the chief government valuer who
has the personnel and the data necessary for the exercise.

6 (107A) 2 Provision

It defines Land value index as an analytical representation
showing the spatial distribution of land values in a given
geographical area at a specific time.

Our proposal

Insert part 2(a) to read ‘the land value index should reflect the
prevailing market values at any given time’

Justification

The Land Index Value should be live and realistic to allow
persons affected to find alternative land and settle. If it is too low
people will be homeless

6 (107A) (6) Provision

[t provides that, if in consequence of the acquisition, any of the

3




persons interested in the land is or will be compelled to change
residence or place of business, the payment of reasonable
expenses will be determined by the commission.

Our proposal

The disturbance amount to be 15% of the compensation amount
as has been the case in the past.

Justification

Section Subsection . " Proposal _
It is a practice in all common wealth countries .Having a fixed
percentage removes subjectivity and closes any door for
corruption. That section, if left as it is, leaves too much discretion
to the person valuing the property.

(8) (a) Provision
The subsection provides for 12yrs as one of the consideration
6(107A) during compensation to occupants in good faith.
Our proposal
————s = - “T'wo years-of consistent-occupation before the date of publication

to qualify as occupants in good faith.
Justification
Consistency with the law

6 (107A) 8 (d) Provision
It provides for payment of reasonable expenses
Our proposal
15% of the value as in 107A(6)
Justification
To avoid too much discretion.
Provinsions
[t provides that;

6 (107A) 8 (d) [n subsection (1) by deleting the words

A



Provisions

It provides for monetary payment in lump sum or n
installments spread over a period of not more than one
year

Our proposal
Delete the section

Justification
Contradicts Article 40 (3) (b)(i) of the Constitution that provides
for prompt payment in full or just compensation

107B

(1B)(b)(©)(d)()

Provisions

Section

Subsectlon S

‘Proposal

The Section provides for alternative forms of compensation when
there is land available for compensation
b) Issuance of government bond;
¢) Grant or transfer of development rights as may be
prescribed
d) Equity shares in government owned entity; or
_e) Any other lawful compensation

Proposal
make the alternative forms above optional

Justification

This is subjective. Not everyone will be able to take the forms of
compensation being given as it will depend on someone’s status
among other factors.

1078

13(b)(c)

Provinsions

It provides that;

In subsection (1) by deleting the words “”’and the amount of the

first offer has been paid’

In subsection(2)by deleting the phrase “uncultivated or pasture o

arable’” appearing immediately after the words ¢’ possession

of’and substituting thereafter the article “’the’’.

This section by deleting arable pasture in Section 120 (2) of the

Land Act, It means that we may take someone’s’ land even if it
5




107B

14(a)

has a building before paying for it.

The Land Act 2012 section 124(3) states that we could make a
first offer and thereafter take possession.

In the Land Amendment Act, 2016 section 124 (3) talks about the

Commission taking possession upon full payment.

This section 107(b) (13 b,c) deletes sc. 123 of the Land Act 2012
and says that we can take possession without payment or first
offer.

It contradicts Land Amendment Act 2016 and Artcle 40(3) (b) of
the Constitution.

Proposal

Delete 107 (B) (13 b, c) so that it can conform to the Constitution

Provision

N

—|-Provides that no order stopping any development in the land may

be issued by any court if public funds have already been
committed;

7
s

Our proposal : o

Amend the section by deleting ‘development’ and inserting,
‘compulsory acquisition and project development by natiofal or
county government’ T

Justification """ —

T RN

107B

14(b)

Provision 1
““The Section provides for the jurisdiction of the tribunal in
handling disputes related to compulsory acquisition.

Our proposal -

Delete the section

Justification N TR

Has been repeated in 133C and 133D l ¢ \<‘~\“\‘ L

flay



COUNCIL OF GOVERNORS

Westlands Delta House 219 Floor, Waiyaki Way. Tel :(020) 2403314,2403313

PO. BOX 40401-00100, ' +254 729 777 28I
Nairobi. E-mail:info@cog. £0. ke

Ref: COG/6/10 Vol. 4 (37)

28t March 2018 CD W

b

Mr. Michael Sialai

The Clerk of the National Assembly
Parliament Buildings

Nairobi

Dear Mr. Sialai

LETTER FORWARDING THE LEGISLATION MEMORANDUM ON THE LAND VALUE INDEX
LAWS (AMENDMENT) BILL, 2018

The above matter refers.

The Council of Governors appreciates that in realizing the objects of Devolution, the
principles of consultation and cooperation under Article 6(2) and Article 189 of the
Constitution are inevitable.
Based on these principles, the Council of Governors has reviewed the Land Value Index Laws
(Amendment) Bill, 2018 and would like to forward for your consideration the following
legislative memorandum enclosed herein.

Yours sincerely

Jacqueline Mogeni
Chief Executive Officer




‘Thank you

CHAIRMAN
NATIONAL LAND COMMISSION.
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MEMORANDUM FROM THE INSTITUTION OF SURVEYORS OF
KENYA (ISK)

ON
THE LAND VALUE INDEX LAWS (AMENDMENT) BILL, 2018

PRESENTED TO

MICHAEL R. STALAI, EBS
CLERK OF THE NATIONAL ASSEMBBLY

C15TH MARCH 2018




1. About us

The Institution of Surveyors of Kenya (ISK) is the Landed professional organization in
that brings together professionals in land and real estate sector. The professionals fall
within six major disciplines of the surveying profession namely the Valuation and Estate
Management Surveying; Land Surveying; Building Surveying and Land Administration
Management; Engineering Surveying and Geospatial Information Management

Surveying.

We would like to bring to your attention the following.concerns with regard to the
proposed amendments to the Land Value Index (Amendment) bill, 2018.

L. Specific comments

Proposal

Section Subsection
5 4()
5 a4 ’

Provision

It provides for the commission to cause the affected land
to be mapped out and valued by the Commission using
Valuation criteria set out under the Act.

Our proposal
Delete “Cause the affected land to be mapped out and”

appearing before valued

Justification

It is important to note that the work of survey is the
responsibility of the Acquiring body. By the time the
request.comes to the NLC (the acquiring -authority), the
survey should have been done. The request to NI.C must
be accompanied by cadastral drawings. The client
(acquiring body) is the one who knows what they want —
the extent of the acquisition hence needs to map the sam
and present to NLC. The work of NLC is to implement the
acquisition by doing the necessary gazettement and
valuation to determine compensation. This section seems
to suggest that NLLC will undertake the survey. This should
be corrected.

Provision
Provides for commission to establish the number of and
maintain a register of persons in actual occupation of the
land for un-interrupted period of twelve years and their
improvements

Our proposal
| Ul broposai
| Delete the subsection 7 B 7 |

2



Section

Subsection

Proposal

Justification
It will be practically impossible for the commission to carry
out this exercise

T
on|

5A (b)

Provision

I it provides for the contents of the notice to be issues for

the purposes of compulsory acquisition

QOur proposal
Delete “brief description of the land” appearing after
“location”

Justification
Description is only possible after inspecting the land.
Gazettment is done before inspection

6 (107A)

Provision

It provides valuation of freehold land for purposes of
compensation using Land Value Index development jointly
by the national government and county government

Our proposal
Amend this section to read “Valuation of freehold land for

purposes of compensation under this Act shall be based
on the land value index developed by the Chief
Government Valuer for that purpose and the provisions of

| this Part

Justification

The issue of the index being developed by both the
National Government and County Government will brin~
complications. Only a few counties have Valuers and th.
capacity to make any meaningful contribution. This will
only serve to delay the development of the LVI. Let this
function be left to the chief Government Valuer who has
the personnel and the data necessary for the exercise.

6 (107A)

Provision
Provides for the criteria for assessing for compulsorily
acquired freehold land

Our proposal
Amend the sub-section by deleting “intended use” and
replacing with “declaration of NLC to acquire”

| Justification




‘Section

‘Subsection

Pvr‘opose{l’

The inte_pfcjédigéngfs_difficult to asoerté'i'n:__

(4) (c)

Provision

It provides for the disregarding increase is occasioned by
development or improvement to the land

Our proposal
Delete the subsection

Justification
Improvements subject to compensation should have been
approved by applicable authorities where applicable

6 (107A)

Provision
The subsection provides for intended use as one of the
parameters for assessing value of land

Our proposal
Amend the subsection by replacing “the intended use” with

“the use to which the land may be put”

Justification

This provision of the subsection is not clear and it appears
to have been borrowed from the previous law Cap 295 but
has been altered here with the effect of losing its
meaning. The use referred to here is the present use. The
aim is to draw the valuer to any condition on the title
which-may restrict the use of the land. e.g a User may be
written as "shops, offices and flats excluding the sale of
motor oils". This means that if such a property is
compulsorily acquired, any loss associated with sale of
motor oil cannot be compensated.

107 B

Provisions

It provides for monetary payment in lump sum or in
installments spread over a period of not more than one
year

Our proposal
Amend the section by deleting “either or installments
spread over one year”

Justification

The Section contradicts provisions of subsection 111 that
provides for “Promptly in full”

Provisions

A
i




| Section

Subsection

Proposal

| The Section p'f‘"(_)vides for the establishment of the tribunal

Proposal

Amend the section to read “Two registered Valuers of not
less than 10 years standing seconded by the institution of
Surveyors of Kenya”

Justification

All registered valuers are competent regardless of whether
they are private or public practice. Membership to I1SK
ensures that they are professionally accountable.

Part VIII A-
133 A

Provision |
Provides for membership of a registered surveyor to the
tribunal

Our proposal
Amend the section by inserting “seconded by Institution of

Surveyors of Kenya” after Surveyor

Justification
This will ensure that only the registered surveyors who are
professionally sound are accorded the opportunity

Part VIII A-
133D

Thank you

Ve

Mos 5/(< lambuthi

N

Our proposal

Provision
The Section provides for an appeal from the decision of
the Tribunal to be made.on a question of law only

Amend the section by deleting “ question of law only”

Justification
Our proposed amendments seeks to allow the aggrieve .
persons to appeal on other grievances and should also be
allowed representation by a private valuer.

C Hnelr [“xu utive Officer
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Aghitiva & Company Advocates is a full service commerdal Law Firm that undertakes international and cross-border matters on behalf of its dients Asa Law
Firm, we have taken intereg in legidation passed at County and National levels, affecting our dientsin the energy and property s=ctor. The Land value Index
Laws (Amendment) Bill, 2016 is one such Bill.

All land in Kenya belongs to the people of Kenya collectively asa nation, ascommunities and as individuals and it can be dassfied into public, community or
private land. The conditution gatesthat Land in Kenya shall be held, used and managed in a manner that is equitable, efficent, productive and sugainable, and
in accordance with the following prindples--

(a) equitable access to land;
(b) security of land rights;
() sugtainable and produdive management of land resources,
(d) trangparent and cogt effective adminigtration of land;
(e) sound congervation and protection of ecologically sengtive areas
(f) elimination of gender discrimination in law, cugoms and pradtices related to land and property in land; and
(g) encouragement of communities to sttle land disputes through recognized local community initiatives condstent with this Congitution.
However, the Qate may regulate the use of any land, or any interest in or right over any land, in the intered of defense, public safety, public order, public

morality, public health, or land use planning. This therefore gives the sate power to acquire private rights in land without the willing consent of its owner or
occupant in order to benefit sodety through a compulsory acquistion.

npulsory Acquistion of Land is provided for under Artide 40 (3) and (4) of the Congitution of Kenya 2010. The Land Ad No. 6 of 2012 outlines the

procedure of Compulsory Acquistion of Property in Kenya. The Land Value Index Laws (Amendment Bill) seeks to amend the Land Ad in order to eass the
acquistion of and accessto land or rights of land in order to successfully implement public infrastructure projecs. The Bill additionally seeks to regulate the long
and protracted process of compulsory acquistion and harmonize and sandardize the compensation.
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Frocess of Compulsory Acquistion

The process is initiated by Cabinet Secretary or the County Executive Committes on behalf of the National or County Government respectively, submitling a
reques for acquistion to the National Land Commisson to acquire the Land on its behalf.

The National Land Commisson may reject or accept the requed for compulsory acquistion. If the Commisson rejects the application, it sould nolify the
acquiring authority within 30 days of the dedine outlining the conditions that musgt be met. If the Commisson accepts the requeg, it shall publish a notice to
that effect in the Gazette and county Gazetle and deliver a copy of the notice to the Registrar and every person who appears to the Commision to be
interested in the land.

The Notice shall call upon personsinterested in the land to deliver a written daim of compensation to the Commisson not later than the date of inquiry. Upon
the condusion of the inquiry, the Commission shall prepare a written award of compensation detailing the compensation to be made to all intereded parties.
The Commisson shall then serve on each person whom the Commisson has determined to be interested in the land, the notice of the award and offer of
compensation.

After the notice of award has been served on all the persons determined to be intereged in the land, the Commisson shall, promptly, pay compensation in
accordance with the award to the persons entitled thereunder.

The Regigtrar upon service of the notice shall make an entry in the regigter of the intended acquisition.

' . acquiring authority is required to depost with the Commisson the Compensation funds in addition to survey fees, regisration fees and any other cot
before the acquisition is undertaken.

The Commisson can only take posesson of the land only after the award has been made, and the amount of the fird offer has been paid. The Commisson
shall take possesson of the land by serving on every person interesed in the land anotice that on a pedfied day possesson of the land and the title to the land
will ved in the national or county government as the case may be.

After taking possession, the Commisson hall serve upon the registered proprietor of the land and the Regigtrar a notice that possesson of the land has been
taken and that the land has veded in the national or county governments as the case may be.

The Commission shall write to the proprietor of land being acquired requeging them to deliver the title documents to the regigtrar, who shall cancel the title
documentsif the whole of the land compriged in the documents has been acquired and if only part of the land comprised in the documents has been acquired,
the Regigtrar shall regigter the resultant parcels and caused to be issued, to the parties, title documentsin repect of the resultant parcels

Page 2of 9



The Commisson has the power to revoke a direction to acauire land at any time before §

end pey Comy ion for &ll damage suifered ant

seesson is taken. | the Commisson exercses this power, it shal

all ceds enc ex

SXpE

ynably inourred in the tand by reasen of or in conszguence 01 ¢

acquiring lar

Compulsory acguistion under the Ad envisons a senario where & public body may reauire temporary occupation of land. The Commisson in [S¥leql
csreameance issue & notice to all intereded partiesinforming them that the Commisson shall take possssson of the land for the period in quegion.

After the lapse of the notice period, the Commisson after paying full compensation may take posssson of the property by entering, personally or by agentson
the land and posting on the land a notice in the prescribed form that possesson has been taken of the land.

Proposed Changes

The Land Value Index Laws Amendment Bill proposas to amend the Land Adt by introduding the valuation of free hold and community land for purposzs of
compensation to be based on the land value index developed jointly by the national and county government when such land iscompulsorily acquired.

The 8ill highlights what shall and shall not be taken into consderation in determining the compensation to be awarded for land that is compulsorily acquired.
The Bill additionally proposes the different forms of compensation to be awarded other than monetary compensation. These are:

Allocation of alternative parcel of land of equivalent value and comparable geographical location and land use to the land compulsorily acquired;
[E |ssuance of government bond;
(&) Grant or trander of development rights as may be prescribed;
Fquity sharesin a government owned entity or
(3 Any other lawful compensation.
It is important to note that the Bill proposes that if monetary compensation is the award, the same may be paid in lump sum or in indalments spread over a
period of not more than one year.

To achieve its objectives, the Bill proposes additions to the definition section of the Land Ad by providing the definitions for the following words just
compensation, prompt, full and Tribunal.

b'; vever there are certain apeds which gill need darifications and which if not addresssd may prejudice the invegors goals towards development of the
natural resources within the country. Therefore it isimportant to address these concerns

Below isa summary of these issues of concern/darifications and proposed amendments/suggestions, which we wigh to requeg the senate to consider.
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COMMBNTSON THE THE LAND VALUE INDEX LAWS (AMEN DM ENT) BILL. 2015

REF. SCTION | ISUE BILL PROVISONS [COMMENTS T TRomosl “’j
“Amendment [ Clarification “Prompt” in relation to payment of [_:J Not dear Change the definition of the |
no. 2; compensation for compulsorily acquired ] we hold the view that this section is | word "prompt” to indude
definition land or creation of way leaves, not dear when exadly prompt | the word “before” before the
section (2) compensation takes place, whether it | wordstaking possession for

easements and public rights means-

(i) Within a reasonable time of the taking
of posssion of the land by commisson

is before or after the Commisson
takes possesson.

BT If the compensation is paid after
taking possesion then this means that
the persons whose property has been
compulsorily acquired will be left
digplaced and this may raise hostility
amongs the persons.

If however the compensation is paid

before  the  commision takes
posesion then this will ensure
smooth compulsory acquistion

process without the persons whose
properties has been compulsorily
aoquired being displaced.

The hodtility could be a hindrance to
the investors or persons undertaking
the development for public purpose
therefore halt the development and
eventually discourage invesors

avoidance of doubt when
possesson takes place.

The definition should read as
follows;

Prompt” in relation to
payment of compensation for
compulsorily acquired land
or creation of way leaves,
easements and public rights
means-

(1) Within & reassnable
tinjé befors the
{aking of
posEs6n of the
land by
Comnijisson

Page 4 of 9



| =EF. SOTION TISUE (BILPROVISONS  COMMENTS ~ PROPOSAL

The land Ac mandates the court to : Thisss giouid be

- subssction (4). if the tend is

- Amendment Uncensitulional

! no. 3; (31) (4) } required for & public purposz, the court | be guided by doctrines of equity when completely gruck off in light
LA 1 !'my not grant relief againg forfeiture ‘ exerdsng power of granting refief | of ) - v
1 | even if the grantor makes good the ! - againgd forfeiture. uncongitutionality/iliegality.
! An additional ! Hsfaili | & ] This amendment however prevents
subsedtion o i the courts to grant relied againd
saction 31 | forfeiture of lease for unpaid rent or
‘ breach of covenant even if the default
isremedied.

[i] Equity allow relief for forfeiture as
long as the default is made good. The
issue of not being granted relief on
forfeiture therefore goes against the
prindples of natural jugice and
governance thus contravening the
congitution under artide 10.

Artide 10 provides the National values
and prindples of governance bind all
sate organs whenever any of them;

(1) (b) enacts, applies or interprets any law.
(2) The national values and principles of
governance indude equity

Page 50f 9



| Amendment | Uncon

[ no. 4; (32) (3) |

An additional
subsection  to
wdion 32

REF. éréfiEjN’JI ISUE

~ [BILLPROVISONS

ditutional

required for a public purpose, the court
my not grant relief againg forfeiture
even if the grantor makes good the
default

Despite subsedtion (3), if the land s

 COMMENTS

) ITJROF@@A[' B

(] The Land Ad mandates the court 1o
be guided by doctrines of equity when
exerasng power of granting relief

~againg forfeiture,

) This amendment however prevents
the courts to grant relied againd
forfeiture of license even if the default
isremedied.

() Equity allow relief for forfeiture as
long as the default is made good. The
issue of not being granted relief on
forfeiture therefore goes againg the
prindples of natural jugice and
governance thus contravening the
congitution.

(] Artide 10 providesthe National values
and prindples of governance bind all
state organs whenever any of them:

(1) (b) enacts, applies or interprets any law.
(2) The national values and prindples of
governance indude equity

This szction should be
completely gruck off in light
of uncongitutionality/
iliegality.
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| BILL PROVISONS

[ COMMENTS

| PROPOSAL

account in determining the value of the

(b) Any inconvenience caused to a
person interested in the land; or........

when acting applying or interpreting any law
should take into account the national value
and prindples of governance which indudes

equity.

Therefore if someone removed from their
ancestral land it is only equitable that they be

compensated for that inconvenience

Arendment Clarification | Valuation of freshoeld land anc The two governments while deveicping the | (1074) (a) Valuation of
g [107A ‘ community land for purposss of land value index might fal to take into i irechold land and community
) l compensation under thisAc all be wnsde;ahouj all the prﬂevamng armﬁms:an‘cesg land for purposss of !
‘ . ! baszd on the land value index developed al. the fime and mls, may adveresly affed the compensation under this Act
An additional b i veded interess of 3 parties to the land that
S | jointly by the national government and the government will be kesner on acquiring shall b.e based on the land
wdion 107. the county ggvemmenl forthat purpose | compulsorily. Such interess may be a land value index developed jointly
and the provisons of this part !under a leass. While the government will by the national government
compensate the lessor, the interegs of the | and the county government
lessse may not be taken into congderation. for that purpose and the
provisons of this part.
(b) The land valie index
arorementloned in gib
&dloh (1074) (a) shall bé
open to public ssrutiny and
any party whoss interes's
shall have been Injured by it
dhiall bé allowed acsssto a
court of law to have the land
valtie index reviewed.
Amendment | Unconditutional In addition to the provisons of This ssction contravenes artide 10 of the This sedion should be sruck
no. 6; [to 107 subsection (1), the following congitution which talks about National out.
A (5) (b)) drcumstances shall not be taken into values and prindples of governance. The date
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[ REF. SCTION [ISUE

Amendment
no. 6;(to 107
B(1)

Amendment
no. 14 (to
sdion 121 as
121 3A (a)

J

Uncon_stitutidn—al“‘

Uncongitutional

| BILLPROVISONS

|[COMMENTS

A\./Wnér—elﬁh_eﬁlegée—ya publicland isin
breach of any terms or condition of the
grant the land shall revert back to the
national or county government as
provided for under this ad

being granted a chance to make good the
lesees default There should be a given notice
with time frame of 90daysto make good the
breach committed

the land may be issued by any court if
public funds have already been
committed

Thisis a form of automatic reverson without

Wheve the lesse of public |
land Islny breach of any terris
or condition of the gravnit, a
12 rionth notice to mske
good diall be lssied fallure
to whidi the land shall revert
back to the national or
county government gs
brovided for under this sot

The section isin sheer contravention of the
Congitution of Kenya 2010, to wit, Artide 40
(3) (b) (ii), which provides that the gate shall
not deprive a person of his property, unless
the deprivation is necessary for public
importance. Even in case of the deprivation,
the date shall allow any perasn who hasan
Intered In, of right over, that property & Heht
of dccess to § court of lavy.

No one should be deprived of their right to
access the courts unless they are datute
barred (Limitation of Adtions Adt), in the
event of which they may file an application in
a court of law to file a suit out of time.

This Sedtion should be struck
out altogether.

Page 8 of 9




TR GcTioN isuE | BILL PROVISONS
| I |

7! COMMENTS

 Amendment 1 Cleriiiceticn Power 1o cbign temporary occupgiion | The isste ith the sstion is at what point the
[ no. 7; [to . of land | compensation is going to take piace with
S:dion 125) | consderation of the people whosz land s

(1) T!\e Commisson shall, &s soon &s is'l being compulsorily acquired
pradicable, before taking |

The whole szclion should be
left asit is !

i I is important for this to be done before
Posesson,  pay  full  and  jus possesson

compensation to all persons interesed in
the land.

(2) An acquiring authority shall pay the
fird offer of compensation to the
Intereded parties  before  taking

I . posesion. ) ‘ M——_L
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ASHITIVA fa

& CO. ADVOCATES 1E.%

Ashitiva & Company Advocates is a full service commercial Law Firm that undertakes international and cross-border matters on behalf of its clients. As a Law

Firm. we have taken interest in legislation passed at County and National levels, affecting our clients in the energy and property sector. The

Laws (Amendment) Bill, 2016 is one such Bill.

Lana vaiue incex

All land in Kenya belongs to the people of Kenya collectively as a nation, as communities and as individuals and it can be classified into public. commu

hat Land in Kenya shall be held, used and managed in a manner that is equitable, efficient,

productive and sustainable. anc

private land. The constitution states t

in accordance with the following principles-- |

a) equitable access to land:
(b) security of land rights: |
(¢) sustainable and productive management of land resources; m

(
\

d) transparent and cost effective administration of land:

(

(e) sound conservation and protection of ecologically sensitive areas; .ﬂ
( s and practices related to land and _,USUQQ in land: and L

| 833?22 initiatives consistent with this ConstrutToTT=~i

f) elimination of gender discrimination in law. customn

£

(g) encouragement of communities to settle land disputes through recognized loca

the State may regulate the use of any land, or any interest in or right over any land. in the interest of defense, public safety, public order. public
uire private rights in land without the willing consent of i r

-+
o
@]
J
(D
D

However,
morality, public health, or land use planning. This therefore gives the state power to acq

occupant in order to benefit society through a compulsory acquisition.

Compulsory Acquisition of Land is provided for under Article 40 (3) and (4) of the moazﬂczo:w of Kenya 2010. The Land Act No. 6 of 2012 outlines the procedure

erty in Kenya. The Land Value Index Laws (Amendment E:v seeks to amend the Land Act in order to ease the acquisitiol

of Compulsory Acquisition of Prop
blic infrastructure Uﬂommna. The Bill additionally seeks to regulate the long and preb acted

and access to land or rights of land in order to successfully implement pu
process of compulsory acquisition and harmonize and standardize the compensation.

Pagelof9 ﬂ



Process of Compulsory Acquisition |

The process is initiated by Cabinet Secretary or the County Executive Committee on behalf |
request for acquisition to the National Land Commission to acquire the Land on its behalf. ,

(8}

of the National or County Government respectively. submittin

ga

The National Land Commission may reject or accept the request for compulsory acquisition. If w%m Commission rejects the application, it should notify the acquiring
authority within 30 days of the decline outlining the conditions that must be met. If the Commission accepts the request. it shall publish a notice to that effect
in the Cazette and county Gazette and deliver a copy of the notice to the Registrar and every person who appears to the Commission to be interested in

the land.

At least 30 days after publishing the notice of intention to acquire land, the Commission shall appoint a date for an inquiry to hear issues of proprietary and claims
for compensation by persons interested in the land- they shall gazette a notice of the inquiry & be published in the Gazette or county GCazette at least fifteen days
before the inquiry and serve a copy of the notice on every person who appears to the Commission to be interested or who claims to be interested in the land.

. o .
The Notice shall call upon persons interested in the land to deliver a written claim of compensation to the Commission not later than the date of

the conclusion of the inquiry. the Commission shall prepare a written award of compensation detailing the compensation to be made to all interested parties.

The Commission shall then serve on each person whom the Commission has determined to be interested in the land. the notice of the award and offer ©
compensation.

Aftrer the notice of award has been served on all the persons determined to be interested in the land, the Commission shall, promptly, pay compensation in
sccordance with the award to the persons entitled thereunder.

The Registrar upon service of the notice shall make an entry in the register of the intended mnnmc::wos.

The acquiring authority is required to deposit with the Commission the Compensation funds in addition to survey fees, registration fees and any other costs before

7

the acquisition is undertaken. m
|

The Commission can only take possession of the land only after the award has been made, iand the amount of the first offer has been paid. The Commission
shall take possession of the land by serving on every person interested in the land a notice that on a specified day possession of the land and the title to the land
will vest in the national or county government as the case may be. ﬁ
After taking possession, the Commission shall serve upon the registered proprietor of the land and the Registrar a notice that possession of the land has been taken
and that the land has vested in the national or county governments as the case may be. .m

-

|
rhe Commission shall write to the proprietor of land being acquired requesting them to deliver the title documents to the registrar, who shall cance!

documents if the whole of the land comprised in the documents has been acquired and if only part of the land comprised in the documents has been acquirec.
the Registrar shall register the resultant parcels and caused to be issued. to the parties, title documents in respect of the resultant parcels.

Page20f9




The Commission has the power to revoke a directi ‘0 acquire land at any fime DETOre POSSESSIVII @RS 11 LIS Ui IV LAV siosy e e - i
|

cetermine and pay compensation for all damage suffered and all costs and expenses reasonably incurred in the land by reason of or in corsequerce = 1°e

proceedings for acquiring land. i

Compulsory acquisition under the Act envisions a scenario where a public body may require temporary occupation of land. The Commission i~ wan

circumstance issue a notice to all interested parties informing them that the Commission shall E_Am possession of the land for the period in question.

fier the lapse of the notice period, the Commission after paying full compensation may take possession of the property by entering. personally or by agerts on

the land and positing on the land a notice in the prescribed form that possession has been ﬁmrfj of the land.

Proposed Changes |

|

The Land Value Index Laws Amendment Bill proposes to amend the Land Act by _3:oacesm the valuation of free hold and community land for purpcsas of
compensation to be based on the land value index developed jointly by the national and n0c3< government when such land is compuisorily acgu rna

The Bill highlights what shall and shall not be taken into consideration in determining the no_jnm:mm:o: to be awarded for land that is compulsorily acquire

|
The Bill additionally proposes the different forms of compensation to be awarded other than monetary compensation. These are:

]

(o ac3eac

Allocation of alternative parcel of land of equivalent value and comparable geographical location and land use to the land cormpulsorily acgurec.
Issuance of government bond; !

Grant or transfer of development rights as may be prescribed:; ;

Equity shares in a government owned entity or
Any other lawful compensation.

It is important to note that the Bill proposes that if monetary compensation is the award. th le same may be paid in lump sum or in instalments spreac © 27 2

period of not more than one year.

To achieve its objectives. the Bill proposes additions to the definition section of the _.msa Act by providing the definitions for the following veorc. ust
compensation. prompt. full and Tribunal. M

Final observation, Compulscrily acquired land doesn't fall under the Prevention, Protection m:a Assistance to internally displaced persons and affectec
communities Act as there is no mention of this act in relation to the bill.

%)

|
However there are certain aspects which still need clarifications and which if not addressed may prejudice the investors’ goals towards development o
natural resources within the country. Therefore it is important to address these concerns. ‘

. : I |
Below is a summary of these issues of concern/clarifications and proposed mBm:QBm:a\Emmmmzo:m which we wish to request the senate to consider

i
i
H
|
|
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COMMENTS ¢ THE THE LAND VALUEL UNUEA bavwo wuris s it

the persons whose nﬂonmﬁ,\ has been

]
e
O

|
|
|
W
m Prompt” in relatic:
compulsorily acquired wi ill be left| . o

payment of compensation ior

(

displaced and this may raise ;or:.&: :
,

REF. SECTION | ISSUE [ BILL PROVISIONS COMMENTS = [ PROPOSAL
| ¥ . . . o ; _
Amendment | Clarification ..3033: in :u;mjo: o Um<3m3 o,ﬂ 0 Notclear | Change the d m ition of the
no. J nOBUmBmmﬂOJ for nOBUC_mOﬂ:«\ mnﬂc:‘mQ E /X\mijﬂﬁ_ the view that this section ;— word " UﬂOB " o include
.. Qmm.: tion __ land or creation of way leaves, not| clear when exactly prompt) an c:mmlgrim hat payment
section (2) | . no_ﬂnm:mmzo: takes place, whether it| will be done within one year
_ easements and public rights means- . .
| is Ummoqm or after the Commission| from the date of possession
_ (i) Within a reasonable time of the taking takes possession. ) The definition should read as
V of possession of the land by commission 0 If the compensation il BN enTem
| P Y EE:m possession then this means that follows:
#
H
ﬁ

m303mmr the Umﬂ.mOSM. ﬁOSUE%On:/\ acguirec lainc

|

g

#

|

|

r [ If however the compensation is Ummn: or creation of way leaves.
Um,noam the commission takes | easernents and public rights

’ possession  then  this will  ensure! means-

_ smooth compulsory mnocafoﬂ

| process without the persons whose/

’ Uﬁonm?_mm has been nojoc:o:_«: the taking o

“ mngc:ma Um:‘,ma;bmnmg # oo&m_mnou of the

_

M

.

_

|
|
1

|
|
i
|
|
|

0 The hostility could be a hindrance to| _,
the 5<mnoa or persons ur nder ﬁmx_jm_ c
’ the |development for public purpose |
therefore halt the development and |
. eventually discourage investors. |

|
[

| |

_ |

Page 4 of _,,
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REF. SECTION | I>YUE | DML TRV :
2 S : |

Wi

Amendment Unconstitutional Despite subsection (4), if the land is D The| Land Act mandates the court to| This section should

no. 3; (31) (4) required for a public purpose, the court be guided by doctrines of equity when | completely struck
A my not grant relief against forfeiture exercising power of granting relief| of

against forfeiture. unconstitut

] This amendment however prevents
the | courts to grant relied against
forfeiture of lease for unpaid rent or
breach of covenant even if the default
is remedied.

d mQEQ allow relief for forfeiture as
_03m as the default is made good. The
issue of not being granted relief on
forfeiture therefore goes against ﬂjmw
principles of natural justice and
governance thus contravening the
constitution under article 10.

[J Article 10 provides the National values
and| principles of governance bind all
state organs whenever any of them:

(1) (b) m:mna applies or interprets any law.
(2) The national values and principles of
mo<m3msmmf:n_cam equity

even if the grantor makes good the
default

An additional
subsection to
section 31

Page 5 of
9



REF. SECTION | ISSUE BILL PROVISK "¢ i g CUIVMVEDING Y -

i

[ The land Act mandates the court to| This section should be

Despite subsection @. if Em land a
be m,.cama by doctrines of equity when | completely struck offin |

required for a public purpose, the court

mendment Unconstitutional

|
|
no. 41 (32) (3) |
|
|

N
\

exercising power of granting relief | of unconstitutiona:

against forfeiture. | illegality.

[ This| amendment however prevents |
the | courts to grant relied against|
forfeiture of license even if the default |
is remedied. '
Equity allow relief for forfeiture mL
long as the default is made good. The|
issue of not being granted relief on|
| forfeiture therefore goes against %m_
| ﬂlsm,nimm of natural justice and
thus contravening ﬂ_:m,ﬂ

my not grant relief against forfeiture
even if the grantor makes good the
default

' AR additional |
subsection tO
section 32

(w]

governance
constitution. |
O Article 10 provides the National values |
m:aﬂvlzn.ﬁ_mm of governance bind all|
state organs whenever any of them;

|

(1) (b) enacts, applies or interprets any law. M
|

_w

(2) The national values and principles of
governance include equity

|
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ISSUE

# BILL ENOS

r.c._k,.,._ VAN Y

_,

,

| An additional
subsection to
section 107.

Clarification

<mEm:o: oh ?mmjo_a _msa msa
| community land for purposes of
compensation under this Act shall be

based on the land value index developed

_

J jointly by the national government and
the county government for that purpose
and the provisions of this part

.:Jm .2<o mo<m53m3+m <<j:m Qm<m_onjm }m,
land value index might fail to take Eﬁo_:mm;o

1

consideration all the prevailing circumst tances |

at the timel and this may adversely af ffect :Jm_ " o
i \OBUmemLOﬁ unaer this Al

vested interests of 3t parties to the land that
the government will be keener on acquiring
compulsorily. Such interests may be a land
under a lease. While the government will

noavm:mmﬁm

the lessor, the interests of the

lessee may not be taken into consideration.

This index %OC_Q be reviewed annually to be
in line with market value. so the risk is values
will often be outdated and compensation wil

be based on outdated values
annually reviewed

if

it

is not

|
|
|
|
|
|
.ﬁ

A\ \J=livatiAn ~£
0]

(107A) (a) Valuatior
d land and community

land for purposes OF

h b

shall be based on the land

)A;_ \

value index developed jointly
by the national g
and the county government
for that purpose and the

provisions of this p

(b) The land value incex
mqo,m_:mgxogmq in mv..o
section (10 07A) (a) \ chall be
OUmJ 1o UCU:ﬁm(.(JJN. m?\,:um
m3< Um1f< (< ose 4 i
mrm: 3m<m Umo_)_ inj

¢) The jaox,
annually to b
market value

Page 7 of
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w REF. SECTION | ISSUE iR AR ATRATEII - — —e

| £

| no.6,107 A Review ¢) the increase in the apparent value Impacted U_mov_m would be forced to forgo | ¢) the increase in the apparen
bullet 4. of the land is occasioned by any value realized 2 years prior to the intention | value of the land is occasionec

development or improvement to the
land if

(i) the improvement was made on the
land within two years prior to the date
of publication in the gazette of the
notice of intention to acquire the land,
unless it is proved that the
improvement was made bona fide and
not in contemplation of proceeding for
the acquisition of the land

to acquire. Should be from when the
intention to acquire is published, at the
very minimum. Also 4 (C) i of the same,
value of mavﬂocmamsa made 2 years prior

to publication of notice of enquiry

by any development or
improvement to the lanc i

(i) the improvement was made on
the land when the intention to

acquire is published in the gazette
of the notice of intention to
acquire the land, unless it is
proved that the ?U_xo,&mwﬂ_m?, was

made bona fide and not in
contemplation of proceedin
the acquisition of th

oc
I

Q. ¢

an

e

Amendment

no. 6:(to 107

6 (1)

Unconstitutional

Where the lessee of a public land is in
breach of any terms or condition of the
grant the land shall revert back to the
national or county government as
provided for under this act

This is a fform of automatic reversion
without being granted a chance to make
good the H&mmm default There should be a
given 30:8 with time frame of 90days to
make mooa* the breach 833_28

Where the lessee of public
land is in breach of any terms or
ondition of the grant. a
,m month notic
good shall be
to which the land shall revert back
to the national or county
government as pr ovided for und

(@]
)

this act

A

Amendment
no. 14 (to
section 121 as
121 3A (2)

Unconstitutional

No order stopping any development in
the land may be issued by any court if
public funds have already been
committed

The section might be in contravention of
the
nozmzﬁc:o_w of Kenya 2010, to wit,
Article 40 (B) (b) (ii), which provides that
the state shall not deprive a person of his
property. unless the deprivation is
necessary R: public importance. Even in
case of the “QmU«Zm:o:. the state shall
allow any meao: who has an interest in, or
right over, mjmﬁ property a right of accessto
a court of _m”2<.

_

No one m?wc_a be deprived of their right| p
to access unless they are

the courts,
statute barred (Limitation of Actions

|
|

{ The section should

|
|
|

. Uxmn;m process by having 2

:»);\.U\. L~

v

This Section should be

ensure that as much as the iaw is
protecting t rjm investors it should
not expose tr rocess to an

| endless xmmwo& .9.083‘

limitation of time to appea. after
parcels have been valued
compensation. The section shoulc
consider publishing the
compensation estimat

ublish the same in the newspaper:
to allow mnbmm: but not h
lapse of time

[83]

|
|

\



| 'REF. SECTION

ISSUE

BILL ENO< JONS -

‘ PROPOSAL

Amendment
17

N

"um

ion

[to
1

25

q

=3

| Clarification

Power 8 oq ain 83@082 Onncvmﬂ_os
of land

(1) The Commission shall, as soon as is
practicable, before taking

Possession, pay full and just
compensation to all persons interested in
the land.

(2) An acquiring authority shall pay the
first offer of compensation to the
Interested  parties  before  taking

possession.

.:,m issue <<;j }m me_OJ is at what point the |

The

Ahr

|3

|2

as

<

nOBUmjmm:o: is going to take place E:,i possession” should remati

consideration of the people whose land is o@:ﬂ
compulsorily acquired The whole secti

It is manoﬂm:d for this to be done before|

possession

i
i
|
|

| left as it is

1on snCuld t

1) ‘e
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TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA\b

i
TCPA

4

s B

L]
l( White Court, Galana Road, Kilimani
oo WO P. O. Box 38027-00100 GPO, Nairobi, Kenya

TOWN AND COUNTY PLAMNERS ASSOCIATION OF KENYA

Cell: +254 725 028572

“Better Towns, Counties and Country” Emait: tcpakassociation@yahoo.Com/info:j{i:tcpak.com

Qur Reference Your Reference Date
NA/ Y18/ F01 15 March 2018

Clerk of the National Assembly
Parliament Buildings

Nairobi
Dear Sir,

LAND VALUE INDEX LAWS (AMENDMENT) BILL 2018 - NATIONAL ASSEMBLY BILL
MEMORANDA BY TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA (TCPAK)

The Town and County Planners Association of Kenya (TCPAK) is registered and approved professional
association in Kenya for town planners, land user planners or physical planners. In line with the Constitution of Kenya
2010, TCPAK motto is " Better Towns, Counties and Country” . The association is a member of the International
Society of City and Regional Planners (The Hague/Netherlands). As a member of the international community,
TCPAK promotes the United Nations sustainable development goals (SDG) and the New Urban Agenda.

At the national level, TCPAK works closely with both national and county government departments, the private

sector, NGOs and the academia. TCPAK is a member of Kenya Private Sector Alliance (KEPSA) and also Kenya

Property Developers Association (KPDA). TCPAK has working partnership with Kenya Green Building Society and
~ the Royal Institute of Chartered Surveyors (RICS, UK) among other institutions.

Please receive memoranda on the Land Value Index Laws (Amendment) Bill, 2018. Attached are specific comments
and recommendations on each of the clauses/sections of the Bill.

Yours faithfully,

NATIONAL ASSEMBLY
-------- RECEIVED

L= 15 MAR 2018
SENIOR DEPUTY CLERX

HGAL & COMMITTEES
Craiman, e U}. 5 s 4184+ 00100, NAIROBL |

Chairman,
Town and County Planners Association of Kenya (TCPAK)



TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA
White Court, Galana Road, Kilimani
P. O. Box 38027-00100 GPO, Nairobi, Kenya

TOWMN AND COUNTY PLANNERS ASSOCIATION OF KENYA

e St debiadodl Cell: +254 725 028572
“Better Towns, Counties and Country" Email: tcpakassociation@yahoo.com/info@tcpak.com

__‘_‘____‘.A__‘_“\h__**_.-\“

COMMENTS ON SPECIFIC CLAUSES OF THE BILL

EXISTING e —
SECTION 107A OF - Not provided for
THE BILL PROPOSED AMENDMENT:

-Add new section 107A(6)(f): Approved and gazetted land use plan and attendant {

development planning conditions of the zone in city, urban or rural area
JUSTIFICATION:

-Value of land is greatly influenced by approved land use plan for any urban area, city
J or rural area and the attendant development planning conditions in the area or zone

: -
B EXISTING:
SECTION 107B OF -__Not provided for
THE BILL PROPOSED AMENDMENT:

-Add new section 107B(2)(d): approved and gazetted land use plan and attendant
development planning conditions ofthe zone in city, urban or rural area

JUSTIFICATION:
-Value of land greatly influenced by approved land use plan and attendantdevelopment |
- ”[?laiiﬁ'il]@(iﬁdifid'ﬁ of an area or zone
, EXISTING : 133A(1)(d)
SECTION 133A OF 133 A |(1)(d): One advocate of the High Court not less than ten years’ experience in (
I'dE BILL land matters

PROPOTIT Ce——————
PROPOSED AMENDMENT :

-Delete the contents in 133A(1)(d)
-Replace with 133(1)(d): One registered town planner with not less than ten years
experience on land use matters in both urban and rural areas

| JusTiFICATION: 0 ————— ]
JUSTIFICATION:

-One advocate of the High court is already provided for in I(a) as Chairman. The
additional advocate in 1(d) does not add value but more costs to the Tribunal

-One town planner adds much value to the Tribunal as value of land is greatly
o - influenced by land usc and attendant development planning conditions




From: "Gilbert Makore" <GMakore@oxfam.ore.uk> ,\@()C‘L""f& , )
To: clerk@parliament.go.ke Q . — ///’i:f:" l'f)”l/
Sent: Wednesday, March 14, 2018 3:20:17 PM = t

Subject: Comments to the Land Value Index (Amendment) Bill 2018 e
Dear Sir/Madam,

Please find attached submissions to the Land Value Index Bill.

Regards
Gilbert Makore | East Africa Extractive Industries Advisor
Oxfam In Kenya | Nairobi | #254 (0) 780 325 657| Skype: gilbert.makore45

1. 104(A)(4) In assessing the value of freehold land and determining the just compensation to be
awarded for land acquired under this Act, an increase in the value shall be disregarded

(c) the increase in the apparent value of land is occasioned by any development or improvement to the
land if- o116

i) the improvement was made on the land within 2 years prior to the date of publication in the Gazette
of the notice of intention to acquire the land unless it is proved that the improvement was made} bona
fide and not in contemplation of proceedings for the acquisition of the land

While this tries to address potential speculation, it has the potential of not assessing value based on
genuine improvements by communities. In any case- there will be valuation and payment is fair-market
(that is, no profit no loss) There should be clarity of bona fide/ at whose discretion. Particularly, as there

is constant reference to compensation being paid out only where People have been in actual occupation
of the land for-an-uninterrupted period of 12 vyears immediately before the publication of notice of
intention to acquire the land. The provision should be reduced to 1 year.

2. (6) Despite subsections (1) and (2) the following matters may be taken into consideration in
assessing the value of land-

c) if, in the consequence of the acquisition any of the persons interested in the land is or will be
compelled to change residences or place of business, the payment of reasonable expenses to be
determined by the Commission.

Too much left to discretion of Commission and therefore open to contestation. Best practice is to peg
(percentage) this to the compensation award. In Uganda for example, law says there shall be paid as a
disturbance allowance a sum not exceeding 15 percent of the sum awarded to the person from whom
land is to be acquired where that person was using the land as his or her home.
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(7) In determining the damage resulting from diminution of the profits of the land, the Commission shall
require proof of existence of the profits including evidence of tax returns '

In assessing land value, the Commission will consider diminution of profits and will require proof of

existence of profits including evidence of tax returns. This would be difficult for communities who derive

profit from land. The provision should provide exception for rural communities who trade off produce
from their land.

People in actual occupation of the land for an uninterrupted period of 12 years immediately before the
publication of notice of intention to acquire the land.

7. Section 111 of the Land Act is amended by inserting the following subsections immediately after
subsection (1)

(1A) Compensation for compulsorily acquired land may take one or more of the following forms

(b) Monetary payment either in lump sum or in instalments spread over a period of not more than one
year

While it is good that person whose land is being acquired has an option to choose compensation. On
monetary payment- the Bill states that monetary payment either in lump sum or in instalments spread
over a period of not more than one year. This again should be at the choosing of the person whose land
is being acquired. Alternatively, the payment should just be a lump sum.

Definition of ‘ Prompt’

i) Within a reasanable time of the taking of possession of the land by the Commission or
S ) s A written undertaking indicating the appointed dates not being more than one year from
) the date of the undertaking when compensationistobemade.

This leaves a lot to the discretion of the Commission. Who determines reasonable time? And prompt is
also defined as anything within a year. This should be reduced to at most 90 days.

120 (2) In cases of where there is an urgent necessity for the acquisition of land and it would be contrary
to the public interest for the acquisition to be delayed by the following, the normal procedure of
compulsory acquisition under this Act, the Commission may take possession of uncultivated or pasture
or arable land upon the expiration of 15 days from the date of publication of the notice of intention to
acquire and on the expiration of that time the Commission shall notwithstanding that no award has
been made, take possession of that land, in the manner prescribed by subsection (1)



