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I.() PIIEFACE

l'he Committee on Education, Research and Technology is one of the Departmental Committees of
the National Assembly established under Standing Order 216.

l.l M:rndatc of thc Comnrittcc
lhc comnri .cc is rrrandatcd lo: -

1.2 CommittccMembcrship
The committee was constituted by the House on Thursday I 6th May, 201 3 and comprises the

following members:

l. I'Ion. Sabina Chcge, M. P

2. Hon. Julius Mclly, MP

3. FIon. (Dr.) Wilber Ottichillo, M.l,

4. Hon. Yusuf Chanzu, M.P

5. Flon. Richard Makenga, M.P

6. Ilon. Kenneth Okoth, M.P

7. I{on. (Dr.) Christine Ombaka, M.P

8. Hon. Joseph M'eruaki, M.P

Chairperson

Vicc Chnirpcrson

J REPORT ON THE KENYA NATIONAL €xAt\4tNAT|ON COUNCtt (AMENDMENT) BtLt (No.38 of 2016)

i. Investigate, inquire into, and report on all matters relating to the mandate, management,

activities, administration, op erations and estimates of the assigned ministries and

departments.

ii. Study the programme and policy objectives ofministries and departments the effectiveness ol
the implementation.

iii. Study and review all legislation rcferred to it, including consideration of Bills

committed to the committee after first reading;

iv. Study, assess and analyse the relative success of the ministries and departments as measured

by the results obtained as compared with their stated objectives;

v. Investigate and inquire into all matters relating to the assigned ministries and de departments

they may deem necessary and as may be referred to them by the house;

vi. Vet and report on all appointments where the constitution or any law requires the national

assembly to approve, except those understanding order 204 (committee on appointments);

vii. Reports and recommendations to the house as often as possible, including recommendation of
proposed legislation.



9. Hon. Cecilia Ng'etich, M.P

10. Hon. Geoffrey Makokha Odanga, M.P

I I . Hon. (Dr.) Susan Chebet, M.P

12. Hon. Michael Kisoi MunYao, M.P

13. Hon. Halima Ware Duri, M.P

14. Hon. Ibren Nasra Ibrahim, M.P

15. Hon. Mary Seneta, M.P

16. I Ion. Moses Injendi, M.P

17. Hon. (Prof.) Hellen Sambili, EGH, M.P

18. Hon. Mohamed Adan Huka, M.P

19. IIon. Muriuki Njagagua, M.P

20. I{on. Joseph Manje, M.P

21. Ilon. Harison Kombe, M.P

22.l1on. AnthonY Kimaru, M.P

23. Ilon. Eric Keter, M.P

24. Hon. Jared Odhiambo OPiYo, M.P

25. Hon. Rose Rwamba Mitaru, M.P

26. Hon. Silverse Lisamula Anami, M.P

27. Hon. Zulekha Hassan Juma, M.P.

28. Hon. The [lon. Banticha Abdullahi, M.P.

29. Hon. Andrew Mwadime, M.P.

Committee Sccretariat

L Ms.Leah Wanj iru

2. Mr.John Mugoma

3. Ms.Mugure Gituto

4. Ms.Annceta Gacheri

5. Mr. Eric KanYi

First Clerk Assistant

Third Cterk Assistant

Legal officer

Research Officcr

Fiscal Analyst
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L-3 Kcnya National F)xanrinations Council (Amendmcnt) Bill No.38 of 2016

-l'he 
Kenya National Examinations Council (Arnendment), Bilt No.38 of 2016 sponsored by Hon.

Agoi Alfred Masadia, MP was published on 23th September 2016 and read for the first time in the

National Assembly on l2'r' October 201 6. The Bill was further committed to the Departmental

Committee on education for consideration pursuant to National Assembly Standing Order 127. In

processing the Bill, the Committee invited submissions from the public pursuant to Article I l8 of the

Constitution and received submissions from Kenya National Examinations Council whose details are

contained in the report.

1.4 Acknowledgement
The Committee is grateful to the offices of the Speaker and the Clerk of the National Assembly for

the logistical and technical support accorded to it during its sittings.

Additionally, I wish to express my appreciation to the Honorable Members of the Cornmittee who

sacrificed their time to participate in the activities of the Committee and preparation of this Report.

Irinally, it is my pleasant duty and privilege, on behalf of the Departmental Committee on Education,

Research and Technology to table its report on the consideration ofthe Kenya National Examination

Council (Amend nt) Bilt, 2016 pursuant to Standing Order 127 (4)

Signed.. .out"......?.?. l.r.l tl
I{ON. SABINA CIIEGE, M.P.

(CIIAIIIPERSON)

DIiPARTMENTAL COMMITTEE ON trDT]CATION, RIiSIIAITCII AND TECIINOI,OGY
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2.0 BACKGITOUNI)

The principal object of the Kenya National Examination Council (Amendment) Bill, 2016 is to

amend the Kenya National Examination Council Act, 2012. The Bil[ proposes to provide for

disciplinary procedure before nullification of examinations, the enhancement of the quality and

control of examinations and to protect the basic rights of candidates as well as providing

professionalism in investigation of examination irregularities. I'he Bill further provides for an appeal

mechanism on decisions relating to examination irregularities hence establishing an Appeals

'fribunal.

.i.0 IIIGHLIGHTS OF THE KENYA NATIONAL EXAMINATION COUNCIL
(AMENDMI'INT) ' 

BILL (No.38 of 2016)

3.1 Clausc by Clausc AnalYsis

CLAUSE III(;III,IGI{T
') Deleting section 45 of the Kenya National Examinations Council Act, 2012

dealing with nullification of examination and investigations and substituting

with new sections

3 lnscrting new scction 45A on disciplinary powcrs of thc council

Its proposed that the Council shall have powers lo investigatc, considcr and

determine any case where it is alleged that there is an examination irregularity or

malpractice

Inserting new section 45B - inquiry by the Council.

Proposes, where thc Council has reason to bclieve that there is an examination

irregularity or malpractice, the Council shall conduct investigation, and undertake

the necessary disciplinary proceedings.

lnserting new section 45 C - Determinations of Council in disciplinary

proceedings and appeals.

Proposes, where the Council after disciplinary ploceedings determines in any

case that the examination results of a candidate have been obtained by iregular

means, the CounciI shall nullify the examination rcsults of such candidate.

Inserting new section 45 D - Establishment of Appeals Tribunal.

The section proposes that the Examinations Appeals Tribunal shall consider and

delsrmine als arisi
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lnserting new section 45 E - Procedure ofTribunal.

The Cabinet Secretary may make rules for regulating the practice and proccdure

Of the Appeals 'fribunals.

Inserting new section 45F - Offences by examination officers
'fhe member, officer, agent or staff of the Council whose omission and or

commission leads to an exanimation irregutarity commits an offence and is liable

upon conviction, to imprisonment for a five-year term, or a fine not exceeding

five million shillings, or both.

3.2 StakeholdersSubmissions
l'he Committee considered submissions received from the stakeholders as shown on table I below

pursuant to Article I I 8 of the Constitution and article 127 of the National Assembly Standing

Orders.

'l'ablc l: Proposed anrcndmcnts by stlkeholdcrs and thc Conrmittce rcsolutions

S/N

o

Stakcholdcr Ilcconr nr endat ions Committee

Resolution

l The National

Treasury

The Bill seeks to introduce section 45 A which

give the Kenya National Examination Council

powers to investigate and determine

malpractice. This provision is already provided

for under section 45(3) of the Kenya National

Examination Council Act,20l 2

The Committee agreed with
the recommendation in that the

proposcd section in the Bill
was provided for in the Kcnya
National Examination Council
Acr,2012

Sectiori 45 B proposed in the Bill seeks to

establish provisions for the council to conduct

investigation and undertake necessary

disciplinary proceedings whcre it has a reason

to believe there is an examination irregularity

or malpractice. The Council is already

empowered to perform the same functions

under section 45 (3) and (4) of the Kenya

National Examination Council Act,20l2

The Committee agreed with the

in that the proposed section in

the Bill was provided for in the

Kenya National Examination

Council Act,2012
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Section 45 C in the Bill seeks to empower the

Kenya National Examination Council to

nullify examination results where after

disciplinary proceedings the council

determines that the examination results have

been obtained by inegular means. This

plovision is clearly provided for under Section

45 (2) of the Kenya National Examination

Council Act,20l2

The Committee agrccd with the I

in that the proposed section in

the Bill was providcd for in the

Kenya National Bxamination

Council Act,20l2

t'
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Section 45 D in the Bill seeks to establish

Examinations Appeal TribunaI to consider and

determine appeals arising from determination

of the Council including the procedure of the

tribunal.

Scction l0(2)(a), l0 (2Xb), I I (c) and 48 (2Xi)

of the Kenya National Examination Council

Acq20l2 givcs the Council the necessary

powers to deal with examinations appeals.

The Committee is in cognizant

that the KNEC Act,20l2
empowers the Council to

withhold, nullify or cancel

results of candidates involved

in irregularities.

However, Article 47(l) of thc

Constitution provides for the

right of every person to fair

administrative action and

further Article 47(3) requires

Parliament to enact legislation

to provide for the review of

administrative action by a

court or, if appropriate, an

independent and impartial

tribunal.

Therefore Committee views

the tribunal as necessary so as

to ensure the powers of the

council are not exerciscd

arbitrarily to the detriment of

students and their future.

Section 45 E of the Bill establishes provision

fbr handling olfences by examination officers

ard thc. penalties thereof. Thc same provision

is provided for under Part IV of the Kenya

National Examination Council Act,20l2

The Committee agreed

with the recommendation

in that the proposed

section in the Bill was

provided for in the

Kenya National Examination

Council Act,20l2
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Amcndnrcnt nol recoumcndedOn proposed Clause 40 A (2) (a)

(a) The Director General Technical and

Vocational Education and Training Authority

or his representative appointed in writing.

Being the head of the Authority, the Director

General is best placed to represent the

institution in the Tribunal.

2 Technical

and

Vocational

Education

and Training

Authority (

TVETA)

Kenya National Examination CounciI has

mechanisms for dealing with matters of

cancellation and withholding of examinations

results as per the KNEC Act no 29 of 2012.

The proposed provisions in the Bill on the

establishmenl of tl,e examinations Appeal

Tribunal will lead to duplication of roles and

functions of the Council.

Ker.rya

National

Examination

Council

The Committce is in cognizant

that the KNEC Act, 2012

empowers the Council to

withhold, nulliIy ol canccl

results of candidatcs involve-

in imegularities.

However, Article 47(l) of the

Constitution provides for the

right of every pcrson to lair

administrative action and

further Article 47(3) requires

Parliament to enact lcgislation

to provide for the rcview of

administrative action by a

court or, if applopriate, a

independent and impartial

tribunal.

Therefore Committee views

the tribunal as uecessary so as

to ensurc thc powers of thc

council arc not exerciscd

arbitrarily to the detriment of

students arrd their luture.
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(

J.O COMMIl"I'I'I,] IIIiCOMMIiNDAI'IONS

Ilased on the submissions and presentations adduced, thc Committee observed that the Bill sought to

introduce section 45 A,45 8,45 C, and 45 E; which give the Kenya National Examination council
powers to investigatc, determine malpractice undertake necessary disciplinary proceedings where it

has a reason to believe there is an examination irregularity or malpractice. The Kenya National

Ilxamination Council Act, 2012 has already empowered the Council to perfonn the same functions.

Additionally, the Bill on Section 45 D sought to establish Examinations Appeat Tribunal to consider

and determine appeals arising from detennination of the Council including the procedure of the

tribunal. The Committee views the lribunal as necessary so as to ensure the powers of the Council

are not exercised arbitrarily to the detriment ofstudents and their future.

I lowever, the Committee noted that there was a similar Bill from the Senate i.e the Kenya National

Examination Council (Amendment) Bill (.Jo. l4 of 2015) which was also seeking to establish

National Examinations Appeal Tribunal under section 40 A. The Committee furthere notes that the

Bill from the Senate had more express provisions and has attempted systematically expounds on thc

Members of the tribunal, their tenure, Remuneration, vacancy in office of Member, sittings of
lribunal, quorum, and jurisdiction's to hcar appeal, secretariat of the tribunal, procedure of the

tlibunal, powers of the tribunal amongst others. In cognizant of the above, the Committee theref6re

recommends that the alnendments to the Kenya National Examination Council (Amendment) Bill

Q"lo.38 of 2016) be deleted and as such would wish to support the Amendments to the Bill from the

Senate i.e the Kenya National Examination Council (Amendment) Bilt (No. l4 of 2015).
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MINUTES OF TIIE 14'I''I SITTING OF THE DEPAIITMENTAL COMMI'I'TEE ON
EDUCATION' ltESEAltcH AND TECHNoLocY HELD oN THURSDAY, 17rtl
MARCH, 2016 IN COMMITTEE ROOM ON 4''," FLOOR, CONTINENTAT HOUSE,
PARLIAMENT I]UILDINGS AT 10.30 AM

PRESENT
'1. Hon. Sabina Chege, M. P
2. Hon. Julius Melly, MP
3. I{on. (Dr.) Wilber Ottichillo, M.P
4. Hon. Yusuf Chanzu, M.P
5. Hon. Enc I(eter, M.P
6. Hon. @r.) Susan Chcbet, M.P
7. Hon. Itichard Makenga, M.P
8. Hon. Dorcas I(edogo Luvalitsa, M.p
9. Hon. Cecilia Ng'etich, M.P
10. Hon. Joseph Manje, M.P
1 1. Hon. Silverse Lisamula .t\nami, M.p
12. Hon. MarT Seneta, M.P
13. Hon. Geoffrey Makokha Odanga, M.p
14. Hon. Rose Rrvamba Mitaru, M.p
15. Hon, Muriuki Njagagua, IvI.P
16. Hon. Joseph M'eruaki, M.P

AI]SENT WITH APOLOGY
1. Hon. Steven l(aduki, M.P
2. i{on. Michael l(isoi Munyao, M.p
3. Hon. I(enneth Okoth, M.p
4. Hon. Ibren Nasra lbrahim, M.P
5. Hon. Q)r.) Christine Ombaka, M.i)
6. FIon. Moses lnjend.i, M.P
7. Hon. Harrison I(ombc, M.P

- Chairperson
- Vice Chairpcrson

l

ABSENT
L Hon. Anthony l(maru, M.I)
2. Hon. Jacob Macharia, M.P
3. Ilon. Halirna Watc Duri, M.P
4. Hon. (?rof.) Hcllen Sambili, EGIJ, M.p
.5. I-{on. Mohamcd Adan Huka, M.p
(r. FIon. Jared Odhrambo Opiyo, M.l)



IN ATTENDANCE
1. FIon. Winnie Nluguna, I\{.P

2. Iion. Alfred Agoi, It{.I']
3. I"lon. Eng. Jamcs l{egc, M.P

National Assenrbly Sccretariat

'1 . Ms. L,cah Wanju'u
2. Mr. John Mugoma
3. Mr. Abdiaziz Shobay

4. Ms. Dorecn I(alani

First Clerk,r\ssistant
'Ihird Clcrk Assistant
'Ibild Clcrk l\ssistant

Legal Officcr II

AGENDA
1. Pteliminaries

(,) Prayers

(ii) Introductions
(rrD Communicatjon frorn the Chair

(r") Adopuon of the Agenda

(") ConErmation of Minutes of thc prerrous sitting

("r) Mattets Arising

2. Me eting with thc following Membcrs to considcr Legislativc Proposals for
Prcpublication Scrutiny:-
(i) Hon. Eng. Jamcs Ilcge , M.P on the Proposed Basic Education (Amendmcnt) Bill,
2075

(ii) Hon. Irungrr Kangata, M.P on thc Proposcd Kenya School of Law (Amendmcnt)
Bilt,2015
(iii) Hon. Alfrcd Agoi, M.P on thc proposed Kcnya National Exarnination Council
Arnendment) Bill, 2015

(iv) Hon. Winnic Niuguna, M.P on the Proposcd Basic Education (Amcndment)
Biil,2015
(v) Hon. Abdullahi Diriye, M.P on the Proposed Univcrsities (Amcndrncnt) Bill, 2016

3. Any Otlcr Business
4. Acljournmcnt f Date for the Ncxt Sitting

MIN.NO.DC.D / 080 / 2016: PRELIMINARIES

'l-hc Chailpcrsolt callcd thc rrrccting to order at 10:53 am and thercaftcr a praycr l'as rcad

MIN.NO.DC.D /081/2016: ADOPTION OF THE AGENDA

'l'he agenda of thc mecting rvas adoptcd having bccn proposed and scconded by Flon. Julius N,tcl\,,

N'l.P and Flon. joscph lr,fanje, M.P respcctivclv.

2



I

MIN.NO.DC.D /082/2076: CONFIRMATION OF TI{E MINUTES FROM THE
PREVIOUS SITTINGS

confurnation .f dre Minutcs of the pre'i.rrs sitting rvas deferred to thc next sitting.

MIN.NO.DC.D /083/2016: coNSIDERATIoN oF LEGISLATIvE pRoposAI-s FoR
PREPUBLICATION SCRUTINY

Kenya National Examination Council (Amendment) BiU, 2015

The (ihairperson i,vitcd Hon. Alfred Agoi, M.p to makc his subn.rissio,s on proposed Kenya
National Examination council (Amendment) Bill, 2015. Hc madc a justification on thc
ptoposed legislation by rnfonning the Comrnittee as follows: _

(i) That, the proposed legislatron rvas based on Chapter 53Q) of the constitution which stated
that evcly petson had the right to the corection or deletion of untrue or misleadrng
information affecthg the person;

(Q 1'hat, the ptoposccl legislation rvould ensure that the I(enya National Examinations Council
(KNEC) operates in a [ansparent rnanner by operung it up for scrutiny of its operations.

(iri) That, Section 4(1) of the Fat Adminisuative Action Act, 2015 states tl.rat ,.I-.i,very person has
the right to adminis[ative action rvhich is expeditious, cfficient, larvful, reasonable and
procedurally fair."

(iv) That, the proposed legislatron rvas also sceking to suengthen Scction 19 of I(NEC Act, 2012' which stated that, "No rnembet, officcr, agent or staff of thc council shall bc pcrsonally
liable for any act or o,r.ission done or omittcd in good faith in carrying out any of the
functions of the Council under this Act,,

(v) That, the proposed legislauon had made a provision for thc establishment of an
Examination Appeal Tribunal which rvill provide for an appeal mechanism on decisions
relating to examination ilregularitics. 'l'lrls would ensure tiat the right of leatncrs is upheld
by going thtough the appeal mcchaltism insteacl of sumrrrarily cancelling examination results
without giving tl-re learner a fair hearing.

(vi) That, the ptlncipal ob)ectivc of thc ptoposcd legislatron rvas ro provide for disciplinary
procedurc beforc nullification of examinations, the enhancement of the quality and control
of examinations and ptotcction o[ t]rc basic rigl.rts of candidates as rvell as provicling
professionalism in investigation of examination irtegular-ities.

("ii) 'I'hat, the proposecl legislatio, if enactcd rvould go arong in improving the qualiq of
examinations and reduce incidcnces of examinations uregularities.
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Conrmittcc Dclibcrations

(i) The Committce applauded dre efflorts of Hon. Alfred Agoi, M.P in coming up rvith the

trmely and progressive legislative proposal.

(ii) I'hc Comrnittee noted thc need to ensurc drat the Examination Appeals Tribunal is
cstablishcd without the memberslip of thc I(NIIC so as to allorv drc tribunal to operate

indepenclently. Its opetations shoulcl be on an oversight rolc perspective.

(iii) 'l'he Committee taised concern on the capacity of thc Examination Appeals
'l'ribunal to concludc on the cases of raalpracticcs owing to tl.rc fact that the nurnber of
rnalpractices may bc too high and thcrcby raisrng a challengc. It was further notcd that the

Examination Appeals Tribunal ought to be givcn timelines drrough w} ch the appeals

should be concluded.

(iv)Thc Committee noted that in line with tl.rc principlcs of the Constitr"rtion, the Brll should

also incorporate aspects of the freeclom on acccss to infomation rvhere the I(NIIC should

be cotnpelled to makc public, the tepott on the all thc cxaminations irregr.rlaritics. Tlle report
should also include the nature of thc rnalpracticc.

Committcc Recommcndation

Taking into considcration of thc conccrns raised by the Membcrs, thc Comrnittcc
recomrncnded that thc Bill be publishcd for consideration by the Housc.

II. Proposcd Basic Ilducation (Arncndrnent) Bill,2015

'l'he Chairpcrson inr.itecl Hol . Wrnnie Njugrna, M.l) to make her subrn.issions on ptoposed

Basic Education (Amcndmen| Bill, 2015. Shc t.r.radc a justiFtcation on the proposcd

lcgislation by infonning thc Corunittcc as follorvs: -

(r) That, the proposed legislatron was being proposed on thc nced to cnsure that needy students

arc ablc to access Secondary ot highct cducation. The llill was mandating the County

govcrnment to set aside bursaty funds fot needy and dcserving learners in prc-prirnaq,

education, village polytechnics, homc ctaft centres and childcare facilities.

(i) That, Clause 3 of thc proposed legislation rvas proposing to rnakc it a tcsponsib iry of the

Cabinct Sccrctary to sct aside funds for pu'ision of bursary to nccdy and descrwing lcarncrs

in basic cducation institutions.

(iii) That, Clause 4 of the proposed lcgislation rvas sceking to amcncl scction 95 of thc l)rtrcil:al
Act to enable thc Cabiret Secrctary to urake regulati<>ns for adrninistration of bursarics from
public funcls.
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(iv)'I'hat, the proposed legrslation rvas not affccting the functions of the county govcrnments
and d.rerefore not a Bill concer,ing counties for pur?oses of thc Article I 10 (1) of the
Constirution-

Conrrnittcc Dcliberations

(i) Thc cotunittee notcd trat contlary to the memorandurn of obiccts and reasons given, the
ISilI rvas affecting the functions of the County Governments.

(ii) The Committce noted that sorne of issued in the proposcd legislation could be addressecl
thtough delegated ldslations by the Cabinet Secretaly.

(iii)The Committee noted that there rvas need for the Cabinct Secrctaqr to develop uniform
rcgulations that wil govern the adrninistration of bursary fun<ls rn all the c.untics.

(iv) Thc Committer expressed the need to develop regulations on horv to administer bursary
funds from the conditional grants to counties cspecially rvhere thc National Government
uansfers some of its functjons to County Govelnmcnts under subscction 2.

Comrnittcc Rccorncndation

Thc Cabinct Secretary shortld formulate rcgulations r>n adrninistration of bursaries lroth at
thc National and county levcl. Regulatio's rvill cnsurc srnooth run.ing of bursary
Progtems. Thctcforc, thc Cornmittcc rccornmcnded that thc concerns bc a{{resscd through
regrrlations by thc Cabinct Sccretary.

(i) That, dre Princrpal objective of the proposcd legislation rvas to provide for a mechanisnr rhat
ensuted total tlansition of pupils from primary school to secondary school cducation lcvel.

(ii) That, through the proposed legislatron thete rvrll be full realizati<>n of the aspiratior.rs of
Article 53(1) (:) of the constitut.ion rcgardi,g the rights of a child to frcc and compulsory
basic education.

(iii)That, the proposed legislatlon rvas seeking to enhance the deFrnition of basic cducation to
cxpressly include secondary education. This rvas because as put in rhc pr.incipal Act, tl.rc
dcfinition does not clcady and explicidy incorporatc sccondar.T education.

(iv)That, the proposed Iegislatron rvas proposing to inuoducc encl-year progrcss examinations t<r

be administerecl in all classcs of primary and secondary cclucation levels rvithin I(enya. This
rvould cnsure that thc policy of adtunistering KCPE ancl I(CSE rvas cot-rpletcly abolishccl
so that the end of eithcr drc primary or secondary school lcvel, studeots are graded on the
basis of theu' pcrfolrancc throughout their-stay in the rcspcctive lcvcl.

IIL Proposed Basic Education (Amendment) Bill, 2015

Thc Chailperson invited Hon. Eng. Jarnes Rege, M.p to make his submissions on proposcd Basic
Education (Amendmcnt) 8il1,2015. He made a justifrcation on the ptoposed legislarion by
informing the Cor:rmittee as follorvs: -
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Cornmittcc Delibcrations

(i) 'fhe Committee notcd that in the Principal Act the definidon of Basic Education includes
both Prirnary and secondary education hence therc rvas no need to ptovide for nerv

dchnition.

(ii) fhe Cornrnittee notcd that across thc rvodd, the best practicc is not to givc frnal

cxaminations but to administer continuous assessment tcsts which fotmed the basis of thc
frnal evaluation and thc end of eight or four yeats.

(iri)'Ihe Committcc obsetwed that the proposed legislation would go along rvay to curb

cxaminations ilregularities since the students rvill be forccd to study throughout thcir stav Lr

school instead pding a lot of content wlrich the children would be expectcd to revise on for
the Frnal cxamination. The Committee further noted that pracricc was cncouragirg rote
learning as rvell as cheating in exarninations.

(iv) Thc Cormnittee notcd drat drc proposal would mandatc I(NEC to administcr annual

asscssmellts at the end of each academic year and compute the average rcsults of each

stuclcnt for purposes of obtaining thc Enal grade.

(v) 'lhe Committee further noted that thc legislative proposal tvill cmporver the Cabinet

Secretary to makc regulations to provide rnechanism to ensu.rc drat pupils who complcte
pr-inary school acccss secondary education whjle those who cornplete secondary cducation
school acccss higher level of education and cater for thosc rvhose who fa:l to take the annual

examinations.

(}rnrrrritlrt' llccorruncntlttiorr

'I'he Crxnnrittcc obscrvcd that thc lcgislativc proposal was timcly in light of the proposcd
cttrricrtlutn revicrv. Thc Cornrnittcc furthcr observed that thcre u'as necd to put ncccssary
s(tLrctule s including thc possibility of administering thc anntral tcst through the trsc of ICT.
'l'hc Comlnittcc thcrcfrrrc rccomrncndcd that the legislative proposal should [tc prrblishcd.

6

(v) That, thc proposed legislatron rvas also proposing ro rnandate the Cabinet Sccretary to
ensute d:e cstablishment of talent academies at thc County ler.el in order to enable foll'r
four graduates who may not want to procecd rvith cducation to exploit theit full potcntials
in rvhatevcr talents thcy may have.

(,i) I'hat, thc proposed legtslation through a conscqucntial amendment to the I(en;,a National
Examination Act givcs I(cnya National Examination Council porvcr to sct and Conduct
national cnd-yeat progress exaninations within I(enya at l-:asic level.

("iD I'hat, the proposed legislation was in line rvith what is practiced in most developed
Countrics like United I(ngdorn and USA.

(viri) I(enya Nat-ional Examinations Council should dcvelop on practices as a means of
administering cxaminations.



The Committce noted thc nccd to carry out a comparativc research on administration of
examination across thc wodd in order to infonn thc consideratir:n of the Bill oncc it rvas
published.

Consicleration of thc other Legislative proposals on the agcnda vas cleferred to another
s t tlt rlg.

MIN.NO.DC.D /084/2076: ANY OTHER ITUSINESS
No any other busincss arosc

MIN.NO.DC.D / 08s / 2016: ADJOURNMENT

'fhe Chailperson adjourned the rneeting at 1:30 pm.

Signc<l
I lon. S egc, M.Pll

(cI{ATRPERSON)

f)ate

,,|
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MINU'I'ES OIT TIII', 6JRD CI'I-I'ING OF 'THIC DEPAIII'MIINTAL COMMITTI'E ON
IiDUCAI]ON, IIDSITAI{CII AND TECHNOLOGY IIEI,D oN MONDAY, 281'II

NOVI'MBER, 20I6 IN PWANI I.IALL, NYALI INTIiRNATIONAI, I}EACIi HOTEL A'T
2.00PM

PITESENT
l. IIon. Sabina Chegc, M. P

- Chairpcrson
2. Hon. Yusuf Chanzu, M.P
3. Hon. (Dr'.) Susan Chebet, M.P
4. Hon. Kenneth Okoth, M.P
5. Ilon. Geoffrey Makoklia Odanga,

M.P
6. FIon. Joseph Manje, M.l'
7. Hon. Silverse Lisarnula Anarni, M.P
8. Hon. Anthony Kirnaru, M.P
9. Hon. Harrison Kombd, M.P
10. Hon. Mohamed Adan Huka, M.P
I l. Hon. Rose Rwarnba Mitaru, M.P
12. Hon. Zuleikha Juma Hassan, M.P
13. Hon. Ilalima Ware Duri, M.P
14. Hon. Joseph M'eruaki, M.P

IN A'I"fI',NI)ANCIi
Nation:rl Asscnr [rl.r, Sccrc{arial

l. Ms. l"lorence Abor.ryo,

2. Ms. Leah Wanjiru
3. Mr. .Tohn Mugoma
4, Ms. Mngure Cituto
5. Ms. Annceta Gacheri

6. Mr. Erick Kanyi
7. Mr. Joseph Mrrriuki

AGIiNDA
l. Prcliminaries
(i) Prayels
(ii) Litroductions

APOLOGY
I . Hon. Julius Mclly, MP

- Vice Chairpcrson
2. I-lon. (Dr.) Christine Ornbaka, M.l'
3. Hon. Moses Irrjendi, M.P
4. Hon. Ibren Nasra Ibrahim, M.P

5, Hon. (Prof.) I{ellen Sarnbili, EGH,
M.P

6. FIon. (Dr.) Wilber Ottichillo, M.P

7. Hon. Richald Makenga, M.l'
8. Hon. Cecilia Ng'etich, M.P

9. Hon. Mary Seneta, M.P
10. Hon. Eric Keter, M.P
I l. Hon. Muriuki Njagagua, M.P

12. Hon. Jated Odhiambo Opiyo, M.P
13. Hon. Michael Kisoi Munyao, M.P
14. Ilon. Banticha Abdullahi, M.l']

Director, Committee Selvices

Irirst Clerk Assistant

Third Clerk Assistant

Legal Counsel Il
Resealch Officer III
Fiscal Analyst
Audio Officcr
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(iii) Communication fiom the Chair

(iv) Adoption of the Agenda

(v) Confirmation of Minutes of the previous sitting
(vi) Matters Arising
2. Consideration of thc Kenya National Examinations Council (Amendmcnt)Bill

(Scnate Bill No. l4 of 2015)

3. Any Other Business

4. Adjoumment/ Date for the Next Sitting

MIN.NO.DC.D/3 69 12016 : PRELIMINARItrS
The Cliairperson called the rneeting to ordel al 2.20pn and thereafter a prayer was read. Tl.re

Chairperson then welcomed LIou. Members to the two days retlcat and gave the following
comrt'tunication:

i. The niain objective of the retreat was to considel lhe Kcnya National Examination

Council (Ar.nendmeut) Senate Bills No. 7 and 14 of 201 5, the Kenya National

Exanrinations Council (Amendment) Bill, (No. 38 of 2016) by Ilon. Alfred Masadia,

M.P, the Basic Education (Amendment) Bill,20l6 by IIon. Grace.Icurutai Kiptui, M.P

and briefon the Budget Policy Statement.

MIN.NO.DC.D/370/2016: CONFIRMATION OF 'I'HI,l MINUI'ES FITOM TIIIi
PIIEVIOT]S SI'I'TINGS

(lonfirnration of tllc Millntcs ol the prcvious sitting was clclbr-recl to thc ucxt sitting

MIN.NO.DC.D/.37112(116: CONSIDltltAl'ION OI. KITNYA NAl'lONAl, I,IXAMINA'l'lON
CoUNCIL (AMItNDMBN',I) SIINA'|'E BILL NO. l4 Ol.20ls

l'he Committee was inlbrmed that tlre ainr of the KNIIC (arnendnrent) Act was to empower the

council to wilhhold, nullily or canccl tcsults o1'candidates itrvolvecl in irlcgulatities. lt was

impo(ant that thc council does not exercise its powcrs albitrarily at thc detrintellt of candidates.
'l'he tribunal is viewed as neccssary so as to check upon the actions of the council.

-l-lre 
Comrnittee was then taken through thc Kenya National Examination Council (aurendment)

Scnate Bills No. l4 of 201 5 as follows: -

tiLALlSIl: 2 Anrcndntcnt of thc long titlc
'l'o provicle Ibr thc aspcct oI "cstablishmcnt o l' exaurinntiorrs appcals tribunal" in thc long titlc
lle comm endation: Agrced to

)



CLAUSE: 3 Amcndnrent of scction 2(definitions)
lntlodr.rction of tlre terms

"county director ofeducatiou"; per the Basic Education Act, "technical and vocational education
per the TVET Act and "Tribunal" to mean the proposed examinations tribunal.

Recomme ndation: Agrecd to
.Iustification: 'lhese definitions adopts the rneanings in existing legislation

(lLAt)SE: 4 Inse rtion of a ncw parl
Nc'rr' scction 40A-estn blishmcnt of thc National llxarninations tribrrnal

Ilccommcndation: Agrced to
.Iustification: 'l'he persons proposed to sit in the tribunal are so ploposcd in older to comprise an

independent and impartial tlibunal. These are a person nominated by tlie JSC to offer- legal
cxpertise, teachers for their experience in teaching, parents representatives to advocate fot.the
rights of children, TVIir non-rinee as a person with experier.rce in rnalking examinations.

Ncw section 40B-tenurc of the tribunal
It is proposed that melttbers hold office for fbur years but eligiblc for rcappoir.rtment for a further
one tcfn1

Ilccom m endation: Agrced to with amendmcnt, "A member of the Tribunal shall hold officc fbr
a tertn of three years and shatl be eligible lor re-appointment lor one lirrther term of three years."
"'fhe Chairperson shall hold office for four year and shall bc eligible for re-appointment for one
lurther term of lbur years."

,Iustilication: To gualtl irgainst lack o1'quolurn

Inscrtion of new scction 40C-Re muncration
Rcconrm cndation: Agrced to
Justification: It is proposed that meurbers uray bc paid allowances
Inscrtion of new scction 40D - vacancy in office of mcmber
I{econrm cndation: Agleed to

Justification: Instanccs leading to vacation of ol'fice are proposcd

Insertion of Scction 40E - Sittings of the tribunal
Ilcconrm cntlation: Agrced to wilh aruendntcnt
,Iustification: the place and titnc ol sittings shall be as detelnrinecl by thc nrembers o1'the
tribunal. (lt should be standald and given a tem.r)

l

Irrscr-tion ol srction 40lr'- rFronrnr



Itccommcndation: Agreed to

Justification: Quot tul is proposed as tltrce mc:ubcrs

Insertion ofsection 40G- Jurisdiction to hear appcals

Rccommcndation: Agreed to

Justification: The tribunal shall hear appeals from tl.re decision oflhe council to withhold canccl

or nullifY results

Insertion of scction 40H - sccretariat of the tribunal

Recommendation: Agreed to

Justification: The CS may designatc a public olliccr serving irr the rninistry to be the secretary

to the tribuual and also other officels to serve in thc secretariat.

Inscltion ofscction 40I(- Porvers of thc tribunal

Itccommcndat ion: Agreed to

J,stification: 'fhe tlibunal is cmpowcred to take evidcticc on oath and sunllltolt witncsscs

Inscrtion of section 40L- Decision of thc tribunal on appcal

llccommcndation: Agrced to

Justification: 'I'he tlibunal rray conlinu, set aside lhe council's dccision or urake otltcr'

appt opliate ordcrs.

Inscrtion ofscction 40M- cnlbrccnrcnt of ordcrs for costs

I{ccom ntendation: Agrcetl to

Justification: 'l'he orders ol costs mery bc lllcd in thc liigh Court and deetned to be a decree ol

thc Iliglr Courl heuce enfotccable as sltch

lnsertion ofscction 40N- allpcals to thc IIigh cottt't

4

Inscrtion of scction 40I- Appcals from the dccisions of thc council

Rccommcndation: Agrecd to with anendmcnts in (1); inse( "or au institutiou" inrnediately

alter the word "Petsou"

Justification: Appeals to be in prescribed form, through the county education board (it is unclear

why an appeal is to be made thlough the board)

For rniuols, appeals may be subrnitled by a parent or gualdiarl.

Appeals to be Iodgcd within l4days 1)'orn the date ofreccipt o{'the decision ofthe council

Inscrtion ofsection 40J- procctlurc of tltc tribunal

llccorrm cnclrrtion: Atncttdmetrt (3) (a) & (b) I)ropped.

.Iustific:rtion:'l'he Conlrtrillec aclopted lJon. Agoi's ploposal.



Re commendation: Agreed to

Justilication: This is iu line with the supervisory julisdiction of the high court undel Articlc
I 65(6) (over quasi-judicial bodies)

Inscrtion of scction 40O- ltules nnd procedurcs of the tribunal
Ilecom m cndation: Agreed to

Justification: 'fhe tiurelines givelr to urake the lules may bc too little. 'fhis is noting that the
tribunal lequires to be established first. Il rules arc not made within the proposed 9Odays thc
1r'ibunal will have breached thc law.

CLAUSE 5: Amcndmcnt of Scction 45

Ilccommcndation: Agreed to

Justification: It informs an agglieved candidate of right to appeal

MIN.NO.DC.D 137212016: CONSIDEI{ATION OF KBNYA NATIONAL EXAMINATION
couNCIL (AMENDMEN'I) BILL, (NO. 38 OF 20t6) By HON. ALFRICD MASADIA,
M.P
l'he Corrnittee was infolmed that;

i. The Principal objcct of the Ilill was to amcnd thc Kenya National Examination
Council Act.

IL The Bill proposes to provide fol disciplinary procedure before nullification of
examinations, the enhancement of the quality and control of examinations and to
protect the basic rights of candidates as well as providing pr.ofessionalism in
ir.rvesti gation of examination irregularitics.

III. The Bill further provides tbr appeal mechanisrn on decisions relating to examination
illegularities hencc establishing an Appeal Tribunal.

Ilccomme ndation and Way forrvard

'I'hc Cornmittcc rcsolvctl to drop amcndmcnts b5, IIon. Agoi Alfrcd Masadia, M.P and
adopt the 1'hc I(cnyn National fixaminations Council (Amcndment) (No. 2) llill, 2015
(Scnatc llill No. l4 of 2015) sincc it rvas morc clabolatc and comprchcnsivc. The Committcc
horvcver adopted the follorving Clauscs fronr Ilon. Agoi Alfrctl's Bill rvhich rycrc to be
mergcd rvith the Clauscs in Scnate llill;
45lt (3) 'l'hc Appeals 'l'ribunal slrall u,ithin thirty days detelnrine an appcal lclating lo
exaurination result at priulaly lovel.

(4) l'he Appcals 'l ribunal shall within sixity days tletelrnirre an appcal rclating to examination
lcsult at sccondary level.
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45Ir A member, olficer. agent ol staff of the Council whose onission and or commission leads to

an examination irlegularity conimits au olfeuce and is liable upon cot.tviction, to implisonmcnt

for five year tenn, or a fiue not excecding fir,e million shillings or both.

That Clause 45F should be ntovcd to clause on offcnccs.

MIN.NO.DC.Dl313l201(t: CONSII)ERA'I'ION OIr KliNYA NAI'IONAL EXAMINATION
COUNCIL (AMENDMIINT) SENATI' BILL NO. 7 OI'20I5

Mcmbcrs were informcd that;

The Bill sought to aurend tlic Kenya National Examinations Council Act, No. 29 of 2012, to

ensure that every candidate who has sat for examinations at the prirnary and secondary school

Ievel is issued with the celtificate awaldecl to him or hcl by the Kenya National Exarniuations

Council. Article 43 (l) (l) ofthc Constitution corrfers on evcly pcrsorl tlie right to cducation.

ln addition, Article 53(l)(b) ol the Constitution conlers on cvery child the right to flee ancl

cornpulsory basic education. The right to cducation includcs thc liglil to receive a certillcatc as

evidence of such education. The withholding of a ccltificale issued to a child would thelefble

fettcr the right of the child to education which culminates in the submission of a certilicate to the

cliild. Similarly, the u,ithholding ol sucl.r cerlificate hampcrs the ability of lhe child to pursue

further educatiorr should the child intend to undertake I'urthcr education. 'lhe state shoulcl thereforc

take measures to ensure tltat certihcatcs awardcd ate issued to candidatcs.

CLAUSD l: Shott title -Kcnya National llxaminations CoLrncil (Arnendnent) Act, 2015

lLccomnt cndation: Agreed to

CI,AUSE 2: proposal- ttov tlcfinition

Scction 2 of the Kenya National Examinations Council Act, helcaller referred to as "the

pr.inciple Act", is arnended by inselting the lbllowing ncw dclinition imrnediately aftel tlie
definition ol' the word "Examination"

"cxamination centrc" rneaus a scl.rool or any other institution or preurises used to adrninister'

examiuations conducted b or on behalfofthe Council with tcgard to candidates at the primary or

sccondary school level;

Rccommcndation: Agreed to

Justification: Instilution or plemises approved and registcrcd by thc Council fol purposes of
adnrinistcrirtg Cottnci I l-.xanrinatiorls

CLAUSE 3: Proposal- ncw subscction (3)
-fhc principal Act is arnerrded in sectiou [0 by insclting the fbllowing new subsectiorr

irnrnediately alicr subsection (2) -

{_,



(3) A person who contravenes the provisior.rs of subsection (lXb) comrnits an offence and

shall be liable, upon convictiorl, to a finc not exceeding two hundled thousand shillings ot'to

irnprisonment for a term not exceeding six months or botl.r.

Rccommendation : Amendment Dropped

Justification: Provided for in Clause 7

CLAUSE 4: Proposal- new scction 45A

The principal Ac1 is amended by inscrting the following Dew sectiolts irnmediately afler section

45-
45A. (1) The Council shall, upon releasing the Kenya Certificate of Primary Education or

thc Kenya Certificate of Primary Educatior.r ol the Kcnya Cerlificate of Secondaly Education

examination results, transmit the result slips of all candidates to the respective examination

centers within a peliod ofone tnonth from the date olrelease of the results.

(2) A head-teacher or principal ol'an exarnination centre shall release to the respective

candidates, the result slip received under subsection (l).
Recommendation: Agreed to

Justification: to specify the that result slips be relcased and transmitted within a specified

timelile. KNEC will be mandated to transmit the result slips to exalnination ccntres within one

rnontlr from the date of release of national examination results (it specifies KCPE and KCSE).

Reconsider an amendment to r:over other exams offeted by KNEC.

CLAUSE 5: Proposal- ncw scction 45AA

45AA. (l) The Council shall, within a period of two months fi'orn thc date of release of
the Kenya Certificate of Ptirnary Education or the Kenya Certificate of Secondary Education

examination results, transit to the examination centres, the certificates of the respective

candidatcs who sat for the exalnittations.

(2) The head-teacher or principal of an examinalion centre sltall not withhold the

certificate awarded to a candidate under this Act.

(3) A candidate shall, in collecting liis or hcl certificate, verify the accuracy of the

palticulars as set out in the certificate including -
(a) the candidate's name and index nurnber;

(b) ttre narne and codc of the exarninatiou centrc; and

(c) the grades of the rcspective subjects and the tnean score.

(4) A candidate who identifies a discrepancy in the certificate issued shall notify the

Council olsuch discrepancy within tliirty days of tlie reccipts ofthe certificate.

(5) The Council shall rectiff any discreparrcy notificd by a candidate under subsection (4)

within a period ofthirty days I}om lhe date olsuch notificatiorr.

(6)'ftre Council shall r.neet the costs oflectifying any discrepancy notified by a candidate

undcl subsection (4).
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(7) A person who conttavencs the provisions of this section comntits an offence and shall
be liable, on conviction, to a fine not exceeding two hundrecl thousand shillipgs or to
implisonment ior a ternr not exceeding six month or to both.

Itccommcndation: Agreed to with amendrnents in sections (3) inser.t ,,(d) photograph,'; (4)
inselt the phrase "by writing" immediately after the word "cor.urcil"; (5) dclcte ..thirty days', and
substitute with "thrce months"

Justification: The proposal relates to issuance of certificates after release ol KCpE ancl KCSE
exanrination t'esults. 'I'lie effect will be thal the KNEC will be require to tr.ansrnit cer.tillcates of
candidates who sat thc cxams within a peliod of two nronths liom exam rcsults relcase dates. ln
case o1'auy discrepancy it is proposed llrat a conrplaint may be lodged with KNEC witlrin 30
days of leceipt of the ccltificate. KNEC will tlieu have 30 days to makc any reclillcarion. KNEC
will bear any costs incidcntal to the rectification.

CLAI-iSIi 6: Proposal- rrov scction 451]

458' (l) l'lie Council shall fbr the purpose ol facilitating the identilication of the
candidate to whotn a ccltificate is to be issued under section 45A, ernboss ou each ceftificatc
awarded by it to a candidate, the photograph ol the candidate with respect to wlrom the
certificate is awalded.

(2) Every head teacher ol Principal ofan examiuation centre in which an exanrination at
the plirnary or secondaty school levcl is administered shall, for purposes of subscction (l),
strbmit to the Council the photoglaphs of candidates who have beerr registered to under.lakc
examinatiotrs in that cxatniuations ccntre in such form and within such time as the Council may
direct.

(3) A pelson who contravenes the provisions of subscction (2) conimits an offcncc and
shall be liable, on convictiou, to a fine not exceediug eight hr.rndred thousand shillings or to
irnplisonrnent for a term not excceding one ycar or to botli.

llcconr nr cntla tion: Arncrrthnent l)r'oppcd

.lustification: I)ror,idecl lor undcl clausc 45AA(3)

wa;' fonvard: J'hc (lltuscs should hc lcnunrbcrcrl and inscrt Ncw Clausc {{A,n
vcrifica{ion of result slip.

i\4lN.No.l)(1.1y37112016: (loNSll)l,lltA t'toN ot. 't'ilti I).,\SIC t,))tr(,A't'toN
(r\i\,lliNl)1\,lliN1) ItILl,, (No..i5 of 2016) IIY I.ION. (;ttACI|,iliMtrt'AI Iilt)t.t[, N,t.t,

N lcnr lrcrs utre ittlirrtttt'tl llt:tt:
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The Bill sought to arnend the Basic Education Act, No. l4 of 2013 to provide for the distribution
of fi'ee sar.ritary towels to every girl child legistered and enlolled in a public basic education

institution.

CLAUSIi I: Short title - 'l'he Basic Education (Arncndment) Act, 201 6.

Re commcndatiou: Agreecl to

Justification:

CLAUSB 2: l'he Basic Eduoatior.r Act is amended in Section 39 by -
(a) deleting the word "and" appearing in paragraph (i);

Rccommcndation: Agreed to

(b) inserting the following new paragraph o
(k) provide free, sufficient and quality disposable sanitary towels 1o every girl
child registered and enrolled in a public basic institution who has leached pubelty.

Rccommendation: Agreed to

Justification: The proposal is in furtherance of Article 43(1)(b) on the right of evely person to

the highest attainable standard o1'health. Also A. 53(1)(b) on the light of every child to free and

cornpulsory education and 53(l)(c) on the right of evely child to basic nutrition, shelter and

health.

Many needy girls miss school during menstruation due to lack of access to disposable sanitary
products. While there are sevelal projects geared towards assisting girls who l.rave attained
puberty with sanitary products, it is notable that these projects arc rnainly spearheaded by private
individuals and institutions while the GoveLnment has not playcd an active role in addlessing the

challenge.

CLAUSE 2: Section 88 of the Principal Act is amended in subsection (2) by -
(a) inserting the word "and" immediately afler tl.re wold "developrnent" appearing in

palagraph (f);
Rccommcndation: Agreed to

(b) inserting the lollowing new paraglaph immcdiately aftcl palagraph (t)
(g) the acquisition of sufficient and qualily disposable sanitary towels to every

girl child registered and enrolled in a public basic education institutior.r who

has leached puberty.

Recommcndation: Agreed to with arrendment to (g); "the acquisition of sufficient and quality

sanitary towels to evely girl child registered and enrolled in a public basic education institution
who has reached pubcrty, and provide comfortable and sai'e environment for disposal."

9



Wal,forrvard:
Thc Ilill shoultl provide for conditional capitntion to schools so that thc schools can buy thc
Sanitary torvcls.

MIN.NO.DC.D/375/2016: BRIIiIt ON TIIE PROPOStrD BASIC EDUCA'I'lON
(AMIiNDMBNT) BILL,20I6 BY IION. KBNNBTI{ OKOTI{, M.P
Hon. Kennetlt Okoth inlornrcd thc C]ommittcc that tlre proposed lcgislative ploposal was lneaut

to anreud the Basic Act, no. l4 ol 2013 to provicle for establishment of I')ublic Plivate Partnclship

schools, as a calegory ol-schools in Kenya aparl llonr the public and private schools.

'l'he proposed antcndtnent intends to improve thc quality of educalion service delivery in Ker.rya

since Public Private Partnership sponsorcd schools bring together the reach of the Governrnent

systenr wilh the innovation of thc private sector so as to improve the quality o1 the education

systcur as a whole.

Rccommcndation: l'hc Cornrnittee Lecommerrded the l{on. It4ernber for tl.re initiativc and

resolved to deliberate on the Proposal ouce it's colrrrnittecl to tlie Departr.nental Committee on

Education, Research and Technology.

MIN.NO.DC.D/37 6/2ttt 6: ANY O]'I{EI{ BUSINESS

No any otlier busiuess arose.

MIN.NO.I)C.l)/37 7 /20 t (>: Al)JOtlI{NM ItNl.

The Chairperson adjourned thc rneeting at I :30 pm

Signcd
I lon. Sabina Chcgc, l\'l.l'

(('r rAr lrPraRSoN)

l)a1e.... 14t

10



DEPARTMENTAL COMMITTEE ON EDUCATION RESEARCH AND TECHNOLOGY
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
ELEVENTH PARLIAMENT _ FOURTH SESSION

ln the Matter of consideration by the National Assembly - The Kenya National
Examinations Council (Amendment) Bill, 2OlG

Article ll8(l)(b) of the Constitution provides that, " Parliament shall facilitate public
participation and involvement in the legislative and other business of Parliament
and its committees." Standing order 127(3) states that, "the Departmental
Committee to which a Bill is committed shall facilitate pubtic participation and shall
take into account views and recommendationt of the pubtic when the Committee
makes its report to the House'.

The Kenya National Examinations Council (Amendment) Bill, 20l6hasundergone
, First Reading pursuant to Standing order 127(3) and is now committed to the

Departmental committee on Education, Research and rechnology for
onsideration and thereafter report to the House.

J Pursuant to Article 118(l)(b) and Standing Order 127(3), the Committee invites
interested members of the public to submit any representations they may have on
the said Bill. The representations may be forwarded to the Clerk of the National
Assembly, P.o. Box 41842-oo1oo, Nairobi; hand-delivered to the office of the
Clerk, Main Parliament Buildings, Nairobi: or emailed to clerk@parliament.go.ke;
to be received on or before Tuesda 25thOctober, 2016 at 5 .OOpm.

SUBMISSION OF MEMORANDA

JUSTIN BUNDI, CBS
CLERK OF NATIONAL AS5EMBLY
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REPUBLIC OF T}:NYA

OFI'ICE OF THE ATTORNEY.GENERAL
&

DEPARTMEN?.OF JUSTICE

Ref. No. 199/1/45

The Clerk of the
National Assembly,
Parliament Buildings,
P. O. Box 41842 OO1OO.

NAIB.OBI.

Date: l3th July, 2Ol5

o )

a,
1 ?n I

G]PIIt\

kE: PRE'PUBLICATION SCRUTINY:
THE BASIC EDUCATION (AMENDMENT) BILL' 2OI5

\ oirr letter t'ef. no. KNA/t.Dt-]cl(-ORR/2O1/(62) dated 7th July' 201'5 refers'

'[he proposed tiill has as its nrain Purpose the provision of sarritary torvels for

ferrraie students of pubesr-ent age in ali basic education institutions.

With due respect, the Bill is not advisable because-

{a) the provisions are vague-
"setfficient and quality rJisposable" sanitary towels can be interpreted

very differently by different persons. rending it difficult to inrplenrent"

(b) the Bill has cost implit.ations, and should therefore be considered by the

Treasury.

a r+

EU@|.?,Bo gNI : 2008 C?dA.d

p\,

SHERIA HOUSE, HARAMBEE AVENUE
p.o. Box 4ol t2 _ ooroo, NAIROBI,KENyA. TEL:+|14 20 222746112251355107119445555 / 0732529995

E-u-atl: inio.statelawoffrc@kenya.So kc WEBSITE: c'wll, attomey-tencrd'to ke

DEPARTMENT OF JUSTICE
CO.OPERATTVE BANK HOUSE, HAILESETASSIE AVENUE

P.o. Box 56057-00200' Nairobi- Kenya TEL: Nairobi 2224029 I 2240337
E-MAIL: legal@ustice.go ke WEBSITE: wwwjustice Eo ke



(c) the Bill concerns a matter which can be dealt with adequately at county
level out of the various Funds established by the Covernment at that
level.

E. M. NC'ANC'A
Senior Deputy Chief Parliamentary Counsel
FOR: ATTORNEY CENERAL

l3th July.2015
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'l'eleBraphic Address: 2292 1

FINANCI].NAIROBI
l'ax No.: 310833
Tclcphoner 2252299

THE NATIONAI, TR[:ASU RY

P.0. Box 30007-00100
NAIROBI

KE NYA

Ref: RES 1061i15/01 (4)

Mr. Justin Bundi
Clerk of the Natjonal Assembly
Parliament Buildings
NAIROBI

Dear \z
PRE-PUBLICATION SCRUTINY OF THE PROPOSED BASIC

rycaM! IAMqlp[EMl lEjrslallyq pRg

Your letter Ref.KNA/EDUC /CORR/2015/ (62) dated 7th luly, 2015 on
the above subject refers.

We have noted your request for comments on the legislative
proposal to the amendment of the Basic Education Act to provide
free, sufficient and quality disposable sanitary towels to every girl
child registered and enrolled in a public basic institution who has
reached puberty.

We concur with this proposal, however the financial implication may
not be affordable and sustainable in the Medium Term, with the
estimated budget requirement of Kshs.2.L4.billion. ln the Fy
2015116 Budget the provision of sanitary towels is Ksh.400million.
This will therefore result into a financial gap of Ksh.1.7billion. The
National Treasury is not able to provide this funding. Attached
please find the National Treasury Memorandum on the Basic

J"^\

?

u;)/r,
t+

lr
THE NATIONAL TREASURY

Date:I-lth August, 2015



Education (Amendment) Legislative Proposal, 2015
necessary action of the National Assembly.

Yours tuaor*]-^
)

h',hb

for the

MUTUA KILAKA, CBS, SS
PRINCIPAL ADM INISTRATIVE SECRETARY
FORI PRI NCIPAL SECRETARY/NATIONAL TREASURY

F

ISO 9OO 1:2OOa



THE NATIONAL TREASURY'S COMMENTS AND

RECOMMBNDATIONS ON THE BASIC EDUCATION (AMENDMENT)

BILL, 20I5

Ilackground

L This Bill seeks to amend the Basic Education Act, No. 14 of 2013 to provide

for free sanitary towels to every girl child registered and enrolled in a public basic

education institution upon attaining puberty. This recognizes the right ofevery girl

child to education and proper health care and in particular reproductive health. It is

clear that lack of sanitary towels is one of the causes ofabsenteeism amongst both

Prirnary and Secondary school-going girls in the country.

2. Clause 3 seeks to amend section 88 (2) of the Principal Act by providing that

the Cabinet Secretary shall make provision for the acquisition of sanitary towels

while preparing the annual estinrates of revenue and expenditure for the

Department. This is to ensure that funds are availed for the purchase and

distribution of the sanitary towels.

O bserva tio ns

3. TheNational Treasury notes that Section 30 (1) of the Basic Education Act

makes it mandatory for every parent who has a Kenyan child or a child who resides

in Kenya to ensure that they attend school regularly. However, some parents may

not be able to afford sanitary towels and can be an impediment for their children to

attend school regularly. Therefore, by providing free sanitary towels the

Govemment will discharge its obligations of ensuring access to education and

reproductive health.

llPage



4. 'l'he enactment of this Bill shall definitely occasion additional expenditure of

public funds through the norrnal government appropriation. During the current

Financial Year 2015116, the Government has provided KSh. 400 million for the

sanitary towels to girls.

5. School enrolment for girls who need to be supptied with sanitary towels

stands at 1,933009 for primary and 1,035,827 for secondary schools. The cost for

the total coverage will be KSh. 2.14 billion per year. This cost covers purchase

and transportation of the towels to schools for 9 months in a year.

6. 'l'his activity has been allocated KSh. 400 million in the FY 2015116

Budgct. I'his will cost the exchequer an additional KSh. 1.7 billion to cover all the

girls.

l(ccoitt tt:cndatit-rlt :

7. 'l'he National Treasury notes that this is a noble idea to reduce the

absenteeism of the girl child especially in the prirnary school level. However the

resources required are quite high considering the economic conditions and the

prcvailing priorities of the govemn.rent. 'l'hc activity cannot be financed at once and

therelbre this may be done progressively.

2l
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"A vibrunt Agencylot rcsponsA,e Lit+ Rekr,,t

TelcSrams: "LAWREFORM" NAIROBI
Tclephone: Nairobi, +254-20-224t I 86/224 I ZO I
Fax +254-20-2225786

w\r"w. info@llrc. go.kc

Whcn replying plersc quole

*"'*' KtRq{o€So3(60)

KENYA LAW REFORM COMMISSION

The Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O Box 41842-OO1OO
NAIROBI

(Attn. Mr. Michaei R. Sialai)

i\tr\ ,(l)

@ EN

KTNYA LAW REFORM COI,4MISSION
REINSURANCE PLAZA

3RD FLOOR
4 TAIFA ROAD

PO. Box 34999-00100
NAIROBI, KENYA

l4rr' iuly, 2A15 
!"

M, rl.^t-0,Deai

Yours

RE: PRE'PUBl..lcATlot't scRUirNy oF THE pRoposED BAsrc EDUcATToN(AMENDMENT) LE6rrLATlvE pROPOSAL, 2Ols

Kinclly refer to your retter Ref.No.KNA/EDUc/coRpJ2ols/(62) of 7* July. 20r5 on theabove subject.

Enclosed herewith prease find commission's comments on the pre-pubrication Scrutinycf the Proposed Basic Education (Amendment) Legislative propcxal, 2015.

As always. we thank you for youruupport to the Commission.

Le

p^
// 't

Joash Dache, MBS
Secretary/Chief Executive Offi cer

KLRC

Encl.

S +

5\r-b4
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.fHE 
I]ASIC E,I)TJCATION (AME,NDMIiNT) I.I'G ISTATTVI] PROPOSAI,. 2015

IN'I]tODT] gTION

Pttrsttant to thc provisions <>l stanrling ()rrlcr No. l l4 (3) 0r, this lcgislativc pr,posal has bccn
rclcrrcd 10 t]tc l)t:Jlartttrclrtal Coutrnittcc on Iidur:ation, Rcscarclr and ltclrlology Ibr iLs pre-
publication scrtttilty. 'l'lrrorrgh thc Clcrk ol thc National Asscrnbly, t1c Kcnya L*v ll.etbnn
Cotnllrission ltas rc<'civc<l tJrc sairl l,egislativc PloJros;rl anrl l.ill pr-occctl to conuncnt as hcreuntler.

oI]I IIC'II\'E OII'I'I I Ii I,EGISI-A.TNT PROPOSAI,

1'hc pdrnaU obiect ol tJris llill is to arncn<l thc Basi<. Iilrrcation Acr No. l4 ol 20l3 to provirlc lirr.
thc distribution o['Iicc sanitaly (orvels to cvcry g'ill chikl rcgisterc<l arxl cnrollc<l in a p16lic 5asic

ctlucalitxr ittstitution uPou :rttaitring Jrubcrty. 'l'his runcrrdnrcnt lras bccn g.1;u1<lcrl i1 Aniclc 43
and .51-l o[' rhc Conslitution.

wc arc u'cll aw:u c (ha( Alticrc 4l) (l) (a) rrrtvirlcs drat: "Every person has the right to the highest
auainable standards of health which includes the right to health care services, including
reproductive health care."'l-his Irgislativc pn4rosal;rlso takcs cognizancc ol tlc r.igfiLs cptr.cpc5cd
Lrndcr Article 5l| <>l'thc Consritution rr.ith Ar.ticlcs .53 0) (b) provi<ling Ibr the riglrt o[.cvcry chilrl ro
lice anrl r:ourpulsory cducation an<l Articlc .5:l (l) (c) providinl; lrrr thc dglrt ol.o,cry chikl b basic
nuLrit.i<xr, shcltcr anrl hcalth.

It is ag;rinsl this lrackS"rrrund alttl in lirl[illrrrcnl r>l tJrc pro,idc<l c<xrstitrrlion: provisions tlrat CIausc
2 ol thc llill sccks t<l itrlrorltt('c it ncw parag:'a1lh unrlcl Sccdon i)9 ol tlrc llasic l.ilrrcarion Act (o lrc
Irutnbcrc<l (k) a-ntl which sLrlcs llrat: "It sha.ll be the duty of the Cabinct Secretary to: (k).,.provide

free, sulficient and quatity disposable sanitary towels to cvery girl child registered a.nd enrolled in a
public basic institution who has rcached pubcrty.,,

't'hc Ilill :rlso seeks to :unctr<l Sc<lron 88 ol thc llasic lilucation Act No. l4 ol 20l.3 by inscrri.g a
Icw lxrr:rgr';rDh to bc numbcrc<l (g) arxl thc siunc is to rcarl as lbllows: ,,The 

annua_l estimates shall
make provisions for all the estimated expenditure of the Department for t1e financial year

concerned and in particular shall provide for- the acquisirion of sulficient and quality disposable
sanitary towels to every stl child registered and enrolled in a pubtic basic institufion who has

reached puberty



COMMI,N,IS

It is .1,-c<xrsitlcrc<l vicu tlrat tlrc Iollorving rvotrls totttaittctl itt tltc ProPoscrl atttclrdlnctrls sltottltl

6c rlcli,ccl alxl illscflcd in Scction 2 un<lcr llte Ittlct prclal.ion ol'tlrc llasic l'ilrrt ation A<:t Nrr l'l ol

20t3.

PUBIiR'IY

-1.'c rv.rrl ,,puberty" is rlclincrl in tJrc Collins Dictionary as: "l'he penod at the beginning of

adolcscencc when

emergc.'

drc sex glzurds becorne functional and t]rc secondirry scxual characteristics

I,rlcctl in L5c t::rsc <>l Thc Slate o[ Orcgon vs. Ronnie Sco[ Maycs, 2008 thc Orcgon (irrlt ol

A14>cal ;arl tlrc ()l)l)ortunity lo rlclitrc lhc rvord "Pubcrty" :utrl Ptottotttttctl lhat: "Again, as a

qucstion of statutory consEucdon, wc bcgin with an analysis of Ihc text of thc statutc in contexl

We note at the outset that the t€xt "post-pubescent,' as used in ORS 163.700(2) O) is ambiguous.

To start, Webster's does not contain a sland-a.lone dcfinition of "post-pubcsccnt'' Howcvcr, it does

defi,c "pubesceng" as "arriving at or having reached puberty: charactcristic of or rcladng to this statc

[.],'Wcbsriers'ltird New Int'l Dictionary 1836 (uaabridged ed. 2002). In turn,'puberw" is dq.finqIl

tIt as "theco (lition of or the criod of bcc first ca ablc rc d

drc rriud o dcvelo cnt of secon scx characteristics iurd tltc

xuall

marke d

'(I'lnrPhasis

rlirrc)

Wc ar.c c.nvirrcc<l t;at in an'iving at a rlclinilion ol llrc rvolrl pubcrty, :ur<l laking inl-o consirlcratiolt

t5at tl,s lrgislatiyc l'xrl>osal is particr.llarly cottcctttctl rvith drc prrrvision ol licc, sulficicnt, qualitl

sa.itar.l. l,rvcls lix- cvery grrl chikl rcgistcrcd and cttrollcrl in a ptrblic basic irrstitution, \vc J)-ol)osc

that the rvorrl uPubcr'ty" bc sl;ccilically tlclinctl as "t.he period at the bcginning ol'adolescence

markc thc 1n'st cc of mensFuation in tlc fcma]e."

(]IRI, CIIILD

I notc that untlcr.Scction 2 ol'thc llasic I'ilucation Act No. l4 ol 20l3, tlte rvotrl "chil<I" is rlclincd

as 
,,child,, msan5 an individual who has not affained the age of eightccn years;

s
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'l'trc Bill in llroposing :rtrtcn<lIt'tcrtts (lcno{cs tllat the (icc, strllicicnt an<l <luality s:urit;uy towcls sSall

bc provi<lcd t() c'cry "girl child".........'l'hc worrl "girl child" c:ur bc <lclinerl as a ,,a female

individua.l who has not attaincd the age ofeighteen years.,

PROTIICTION OIrI'ION AND ASSOCIATI'D PO'I'IIN'I'IAL RISKSS

A suwey colt<luctccl by thc Kcnya Industrial Rcsc:rclr an<l Devcl<>prrrcnt Ipstitutc yicftletl tlrc
lirllowing inforrnation on tlrc adv.ultrrgcs and rlisadvantagcs on tlre protccliol optiols:

Disnosable rrads havc iuiuably bccn rrcgaxlcd as a hc:rldr tllrc:rt to thc rrscrs. 'l'6cy Savc 5ec1

Irtitnulircttlrc<l llrr<;ttgh cltcnrit::rl proccsscs srrch as chlorinc blc;rching rvhich r.clcascs rlioxin as a

blllroduct. 'l'ltc Ittost l)olclrt (:.r'cinogcn knorur to scicucc, risks fbr cnrkrrrrctr.iosis (a1 infcctiol ol'
lltc utcriuc Iittitrg), sttpllrcss tltc irnnrunc sl,s(cnr, incrc:rsc lhc risk ol'pclvi<. inll;u1r1atgry rliscasc,

rcducc I'crtility, alrd possibly intcrf'erc with n<xlral lital iur<l childhoorl rlcveloJrurcnl. Ad<litivcs

sttch as liagtatccs:urtl <lcorlor:rtrls, absorl>cncy agen(-s;urrl wcl-strcngth agcnt olicp, lnly-sorbatc,
urca lbrmaklclryrlc can :rlso causc ; lcryics arrrl skin rcactions.

Re usable pads arc ttnhygicnic ilnot rvashc<l tlxrroughly bclbrc ;ur<l irlicr.usc 1n<l often lcak rluc ro

P<rcr ;rbsorbcltcy. 'l'hc ttsct's also uecd to havc access t() watcr;rnd st>itp lbr washing thc yrarl alter

c;rch usc wl ch bccorncs a challcngc to thc nr;ujinalizetl poor schoolgirls.

Irt Kcnya, uncrultloynrcnt ra(c stands at 54% and .58% of thc population live in al:jcct lxrvcrty.
Contrncrcial 1la<ls ;u'c (oo cxpctrsive lbr rn<;st undcrlrrivilcgcd schoolgnrls :ur<l young rvol)c1 ;ls

suclt drey opt lirr low cost rcttsalllc cloth pads which howcvcr, arc unhygicnic a1{ unconrlgrtablc.

i All initiativc to ttt:rke ar';rilablc sust:rinablc lorv cost, salc, absorbcnt arxl <lcg.a<l:rblc quality salir:uy

Parls to thc lxxx schoolgirls aIr<l 1'oung rv<>rncn is ncccss:uy. 'lhis can bc rcalizcrl by rlcsi6,1i1g,

<lt:vcloping atrtl Prorlu<:itrg sartilary p;xls using loc: ly availabk: rn:rtcrials lirrnr b:unbsg plalt :urrl

Iorl rrrs( sarrit:rr'1, parl rrr:rkirrg irrvcnliorr

It is ilnpcralivc (ha( tltc rvoxl s;utilaIl, torvcl is rlclincd irr lhc intcrpr-ctation scr.lion. Consi<lcring t[c
clrallcngcs Jlt>st:<l abovc, w(: l)r'ol)osc llrat llrc lvord sarrilary towcl as u,grrlc<l i1 t.lrc prrrlxrsctl

atttclr<ltttclrt.s bc rlclincd to include quality disposable pads, rcusable pads and degratlable parls.

I
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