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I. O PREFACE

l -l Committee Mandate

Mr. Speaker,

The Departmental Committee on Defence and Foreign Relations is established pursuant to

the provisions of Stpnding order l98 (l). Under the provisions of Standing order 198 (3) the

Committee is mandated to:-

(a). investi$ate, inquire into, and report on all matters relating to the mandate,

managqment, activities, administration, operations and estimates of the assigned

Ministrles and dePartments;

(b). study the programme and policy obiectives of the Ministries and departments and

the effectivenest of the implementation;

(c). study and review all legislation referred to it:

(d). study,'rrr"r, and analyse the relative succets of the Ministries and departments as

measured by the results obtained at compared with its stated obiectives;

(e). investlgate and inquire into all mattert relating to the assigned Ministries and

aepariJnents as they may deem necettary, and as may be referred to them by the

Hous€ or a Minister; and

(f). make reports and recommendations to the House as often as possible, including

recol4,mendation of proposed legislation'

The Committee is also mandated to scrutinize the budget of line Ministries as provided under

Standing Order No. 152 states which that:-

(i) l)pon being laid before the National Assembly, the annual estimates shall stand

committed io the respective departmental Committees according to their mandates'

(ii) Each departmental Committee shall consider, discuss and review the estimates

committqd to it under this standing order and submit its report thereon to the House

within tdtenty one days after they were first laid before the House.

The committep oversees the performance of the following Ministries and Government

departments:-

(i)
(i i)
(iii)

Qefence:
Fbreign Affairs:
East African CommunitY; and
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(iv) National Security lntelligence Service.

Under the above Ministries, the Committee covers the following subjects:

(i)
(i i)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)

Defence matters:
Foreign policy:
Treaties , Conventions and Agreements;
lnternational and Regional Organizations:
Bilateral and Multilateral Relations:
Regional Cooperation policy:
East African Community Affairs;
National Security lntelligence.

Adan W. Keynan, MP - Chairperson
Benedict F. 6unda, MP - Vice Chairperson
George O. Nyamweya, MBS, MP
Jeremiah N. Kioni, MP
Charles M. Kilonzo, MP
Peter E. O. Anyanga, MP
Wilson M. Litole, MP
Martin O. Ogindo. MP
Mohamed Hussein Ali, MP
Julius K. Kilonzo, MP

1.2 CommitteeMembership

The Committee comprises the following Members of Parliament:-

The
The
The
The
The
The
The
The
The
The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

2.O Justification for Consideration of New Rules of Procedure for election of Members of
the East African Legislative Assembly

2.1 Speaker's Communication on the matter

Mr. Speaker,

On Thursday, 8'n March, 2012 you delivered a communication to the House (Annex One)

regarding the process for the election of Members to represent the Republic of Kenya in the

East African Legislative Assembly. Mr. Speaker, you reminded members that the five year

term of the present East African Legislative Assembly, which is the 2'd Legislative Assembly of

the East African Community, will come to an end on 4'h June, 2012. You impressed on

Members that it was imperative that the House commences and concludes the process of

election of Members of the East African Legislative Assembly (EALA) in good time, ahead of

3
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the inauguration of the 3'd East African Legislative Assembly due on 5'h June, 2012 and to

avoid repeat of the pitfalls and challenges experienced in the last exercise on this matter..

Further, Mr. Speaker, you reminded Members of Article 50 of the Treaty for the

establishment of the East African Community which require the National Assemblies of each

partner State to come up with rules of procedure that govern the election of Members to the

East African Legislative Assembly. You informed the Members that the draft Rules of

procedure contemplated by Anicle 50(l) of the Treaty were ready and would be forwarded

to the Departmental Committee on Defence and Foreign Relations, which would then be

required to table a Report for debate and adoption.

2.2 The Committee's Responsibility on the matter

Mr. Speaker,

While taking heed of your advice and directive, the Committee swiftly seized of the matter.

The Committee noted that as clearly ruled by the East African Court of Justice at Arusha, the

previous election rules, i.e. Treaty for the Establishment of the East African Community

(Election of Members of the Assembly) Rules 2OOl did not meet the threshold set by Article

50 of the Treaty. It was noted that the Government of Kenya lost colossal sums of taxpayers'

rnoney in form costs of suit, arising from previous inadequate handling of the matter. The

Committee further noted the need to avoid recurrence of similar scenario and the need to

develop rules that will be useful to the country and for posterity purposes. The Committee

therefore did not leave anything to chance when scrutinizing the draft rules. Every necessary

aspect was considered, relevant stakeholders were engaged/ consulted, and appropriate

documents were used as reference.

ln this report, the Committee incorporated provisions that ensure that not only transparency

and accountability takes place in the nomination procest but also in the elections. lt will be

recalled that during the last elections, it was alleged that the House Business Committee had

forwarded the wrong list of nominees to the East African Legislative Assembly. Some parties

claimed that the namet of the Members that they had nominated were not the same onet

that had been forwarded to the East African Legislative Assembly. The East Africa Court of
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Justice too, held that the National Assembly of Kenya did not undertake or carry out an"

election within the meaning of Articte 5o of the Treaty. lt was noted that what had

transpired was not an election by the National Assembly, but was at best "an appointment"

by the Covernment controlled House Business Committee.

2.3 Committee Meetings

The Committee held five (5) meetings to review and consider the draft rules of procedure for

the election of Members to the East African Legislative Assembly. The minutes of the

deliberations are attached. When reviewing the rules, the Committee was guided by the

following factors: -

i) The Constitution of KenYa:

ii) The Standing Orders;

iii) The Treaty for the Establishment of the East African Community (Annex Two)

iv) The Ruling of the East African Court of Justice at Arusha (Annex Three);

v) Treaty for the Establishment of the East African Community (Election of Members of

the Assembly) Rules 2O0l (Annex Four);

vi) lnformation regarding practice by other partner states: and

vii) Public views.

After extensive deliberations, the draft rules of procedure were subjected to a number of

amendments (as reflected in the minutes of the 157th and 
.l59'h 

sittings of the Committee).

2.4 Acknowledgment

Mr. Speaker,

t wish to express my appreciation to Members of the Committee who took time to read the

draft rules of procedure for the election of Members to the East African Legislative Assembly,

and compiled the report for debate and adoption by the House.

2.5 Adoption of RePort

Mr. Speaker,
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The finarized rures of procedure for the erection of Members to the East African Legislative

Assembly contained in this report were unanimously approved by the Members of the

Committee

All the resolutions of the committee were arrived at by consensus'

It is my pleasant duty and privilege on behalf of the Departmental committee on Defence

and Foreign Relations to present this report and recommend it to the House for adoption

pursuant to the provisions of the National Assembly Standing order 181'

t

)t
5igned

THE HON. ADAN U/. AN, MP

CHAIRPERSON,

DEPARTMENTALcoMMIfiEEoNDEFENCEANDFoREIGNREIATIoNS

)alL
Date
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3.0 CONSIDERATION OF THE DRAFT RULE5 OF PROCEDURE FOR THE ELECTION OF '
THE MEMBERS TO THE EAST AFRICAN LE6I5I-ATIVE ASSEMBLY _

OHE TREATY FOR THE ESTAELI'HMENT OF THE EAST AFRICAN COMMUNITY

(ELECTI)NoFMEMBER|oFTHEAS'EMBLY)RULEf2ol2)

3.1 Requirements of the Treaty for the Establishment of the East African Community

Article 50 of the Treaty, which is part of Kenya's laws, governs the election of Members to

the East African Legislative Assembly. This Article provides as follows:

50."Etection of Members of the Assembly"

t. The National Assembly of each partner State shall elect, not from among its

Members, nine Members of the Assembly, who shall represent as much as it is feasible'

the various potitical parties represented in the National Assembly, shades of opinion'

gender and other special interest groups in that partner State, in accordance with such

procedure as the National Assembly of each partner State may determine'

2. A person shall be qualified to be elected a member of the Assembly by the National

Assembly of a partner State in accordance with paragraph I of this Act' if such a

Perton:-

(a) is a citizen of that partner State;

(b) is qualified to be elected a Member of the National Assembly of that partner State

under its Constitution ;

(c) is not holding office as a Minister in that partner State;

(d) is not an officer in the service of the Community; and'

(e) has proven experience or interest in consolidating and furthering the aims and the

objectives of the CommunitY.

It was against this background that the National Assembly in the year 2oof in exercise of the

powers conferred on it by this Article made the Treaty for the Establishment of the Eart

African community (Etection of Members of the Assembry) Rures 2oot(Appendix Four). The
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first nine members of the Assembly were elected under these rules. Their term expired on 29'h

November 2006.

On 25,h and 26t^ October 2006, pursuant to the Treaty for the Establishment of the East

African Community (Election of Members of the Assembly) Rules 2OOl, the House Business

Cornmittee of the National Assembly deliberated upon lists of names presented to it for

nominees of the three parliamentary political parties then entitled to nominate candidates for

election to the Assembly. The parties were the Kenya African National Union (KANU)' the

Forum for the Restoration of Democracy-People (FORD-P), and the National Rainbow

Coalition (NARC). The House Business Committee then approved the list of the nominees

and tabled the list in the National Assembly in a Ministerial Statement by the Leader of

Covernment Business. Thereafter, the names were remitted to the Clerk of the East African

Legislative Assembly as members of the Assembly elected by the National Assembly of Kenya.

However, on 9rh Novembe r 2006, nearly two weeks before the 2^d Assembly of the East

African Legislative Assembly was due to commence, a suit was filed in the East African Court

of Justice it Arusha, challenging the nomination of the nine nominees to the East African

Legislative AssemblY.

3.2 The Ruling of the East African court of Justice at Arusha

The petitioners (prof. Peter Anyang' Nyong'o, Abraham K Chepkonga, Fidelis M- Ngulii'

Hon. Joseph Kamotho, Mumbi Ngaru, George Nyamweya, Hon. John Munyes, Dr. Paul

Saoke, Hon. Gilbert Ochieng Mbeo, Yvonne Khamati, Hon. Rose Waruhiu) in the suit sued

the Attorney General of Kenya and 5 others claiming that the whole process of nomination

and election of Members to the East African Legislative Assembly, as adopted by the National

Assembly of Kenya, was incurabty and fatally flawed in substance, law and procedure' and

contravened Article 50 of the Treaty in so far as no election was held nor debate allowed in

parliament over the matter. They further averred that any such rules that may have been

invoked by the Kenya National Assembty which do not altow elections is null and void for

being contrary to the letter and spirit of the Treaty. The applicants submitted to the Court

that what transpired was not an election but an appointment, and that the Election Rules

used did not conform to the procedure as envisaged under the East African Community

Treaty.
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The East Africa Court of Justice in delivering its judgment mainly looked at three issues for "

determination:

(a) Whether the applicants had disclosed any cause of action within the meaning of Article

30 of the TreatY:

(b) Whether there was an election undertaken within the meaning of Article 50 of the

Treaty; and

(c) Whether the Kenyan Election Rules, that is, The Treaty for the Establishment of the

East African Community (Election of Members of the Assembly) Rules' 2OO1' complied

with Article 50 of the TreatY.

On the first issue, the Court ruled in that the claimants had established a cause of action. The

court stated that the Claimants had sought an action for enforcement of the provisions of the

Treaty through a procedure prescribed by the Treaty. The Court referred to Articles 28,29

and 30 of the Treaty, which created special causes of action. These provisions did not directly

or impliedly require the Claimant to show a right or interest that was infringed and/or

damage that was suffered as a consequence of the matter complained of in the reference. The

Court further held that Article 30 did confer on a litigant resident in any Partner State the

right of direct access to Court for determination of the issues set out therein' and that there

was no requirement that a litigant had to " exhaust the local remedy" before bringing a

reference under Article 30'

The court held that the main thrust of the suit was the determination of the second and the

third issues. The Claimants submitted that no election, within the meaning of Article 50 of the

Treaty was undertaken and that the election rules did not actually provide for an election-

The Claimants submitted that what had transpired was not an election by the National

Assembly, but was at best "an appointment" by the 6overnment controlled House Business

Committee. ln construing Article 50 of the Treaty, the Court stated that the overriding

purpose and object of this Article is to prescribe a special mode of constituting the first

category of membership to the Assembly, which was (at the time) to be constituted of 27

Members, elected severally by the National Assemblies of the Partner States. each of which is

to elect nine members. This provision did not leave it open to the National Assemblies of the

Member states to appoint the nine Members to the Assembly. The National Assemblies of the
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Member States were unconditionally assigned the function of electing nine members of the

Assembly. The court found it very unlikely that in adopting Article 50, the parties to the

Treaty contemplated, that the National Assembly would elect the members of the Assembly

other than through a voting procedure. ln their view, the bottom line for compliance with

Article 50 was that the decision to elect was a decision of and by the National Assembly.

The East Africa Court of Justice held that the National Assembly of Kenya did not undertake

or carry out an election within the meaning of Article 50 of the Treaty.

On the third issue, the Claimants contended that the election rules did not meet the threshold

set by Article 50, and to that extent, it had no bearing on the Article. The Claimants further

claimed that in formulating the election rutes, the Kenya National Assembly disregarded the

limits of its discretion under Article 50. This, they claimed, was clearly brought out from the

Hansard reports of the debate in the Nationat Assembly in 2001. The Claimants alleged that

the rules were adopted notwithstanding the fact that their inconsistency with Article 50 was

articulated by a number of contributors to the debate. The Court found that Rules 6 and 7 of

the Treaty for the Estabtishment of the East African Community (Election of Members of the

Assembly) Rules, 2001 contravened Article 50 of the Treaty. The Court further held that Rule

7 provided for a fictitious election in lieu of a real election.

The Court held that the election rules did infringe Article 50 to the extent of their

inconsistency with it, and that the National Assembly of Kenya did not undertake an election

within the meaning of Article 50 of the Treaty.

3.2.1 Consequences of the Ruling

This Ruling did cause an embarrassment not only to the Government but to the people of

Kenya as well. The Government was also ordered to pay costs of the suit. The costs are in

hundreds of millions of Kenya Shillings which is a huge loss to the Government. lt is against

the background of this ruling that the House set out to draft new Rules of procedure that

shall govern the election of Members to the East African Legislative Assembly in conformity

with Article 50 of the TreatY.

3.3 Public ParticiPation
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our national values and principles of governance as espoused under Article lo of the

constitution of Kenya provides for pubric participation as one of our core nationar values'

The committee, guided by this nationar varue, first caused the draft Rures to be pubrished in

the website of the Kenya Nationar Assembry and the pubric's attention drawn to the draft

Rules through an advertisement placed in two daily newspapers with national circulation'

ThepublicwasinvitedtoCommitteemeetingand/orsubmitviewsonthedraftRulesvia

mail.

The committee considered the views submitted by the public and also heard from Hon'

cervase B.K. Akhaabi, Mp who is currentry a member of the East African Legislative Assembly

appeared before the committee. Hon. .ervase B.K. Akhaabi, Mp, in making his submission

decrared his interest that he shail not be seeking re-erection to the East African Legislative

Assembly. The committee is gratefur to Hon. Gervase B.K. Akhaabi, Mp for the insights into

the East African Legisrative Assembry that he provided. The committee is also grateful to

Hon. ochieng Mbeo and Hon. Maxwe* shamara for their written memoranda on the draft

rules

3.4TheDraftRulesofProcedurefortheelectionoftheMemberstotheEastAfrican

Legislative AssemblY

The Draft Rures of procedure herein referred to as "The Treaty for the establishment of the

East African community (Election of Members of the Assembly) Rules' 2012" were

thoroughly scrutinized by the Committee'

The Draft Rures of procedure contain the forowing FrvE (5) parts and one schedure, clearly

described as follows:

(a) Part 1: Preliminary

part l of the Rures provide for the citation, coming into force and the interpretation sections

of the Rures. Under Rure 2, the word ..voter" has been included in the interpretations section'

This word has been defined to mean a Member of the National Assembly other than the

Speaker and the AttorneY Ceneral'
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Cornmittee Observation on Part ll

This is to remove any doubt as to the nomination procets of the Members to the East African

Legislative A,ssembly, and to define who exactly is meant to vote in the procest'

(b) Part ll: Qualification and Nomination of Candidates

This is provided for under part il of the Rures. New procedures for nomination of candidates

have been introduced.

Rule 3 provides for the qualifications for a Person to stand for election as a Member of the

East African Legislative Assembry. These are the a\qualifications set out at Article 5o(2) of the

Treaty for the Establishment of the East African Community, Article 99 of the constitution

and section 22 of the Elections Act' 2011'

Rule 4 sets out the procedure for notification of elections through gazettement and

advertisement in at reast two dairy newspapers of national circulation. This Rule provides that

the Returning officer shall by notice in the Gazette notify and invite interested qualified

personstoapply,withinaperiodofsevendays,fornominationbyaparty'lnaddition'the

Returning officer is required by notice in the Gazette and in at reast two dairy newspapers of

national circulation to appoint a nomination day, and indicate the venue for the receipt of

the nomination PaPers

Rure 4 provides for the process of nomination of candidates which shall be through

nomination by a party in the form set out in the schedure. parties are required to nominate

candidates through a transparent and democratic process and are required to keep a written

record of the proceedings at which the finar decision to nominate any candidate was reached

at

Rule 5 sets out the nomination formula which is by party strength based on the number of

Members each party has in parriament. The formura takes cognizance of the fact that the

Nationar Assembry is required to erect onry nine persons to be Members of the East African

Legisrative Assembry. The parties shourd as much as it is feasible take into account the need

for fair representation of the various poriticar parties in the National Assembly' shades of

t2
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oPinion'SeoSraphicalrepresentation'SenderandotherspecialinterestSroUPsinKenya.This.

is in conformity with Article 5O(l) of the Treaty

Rure 6 provides for a pre-nomination briefing of ail parties entitred to nominate candidates

by the rerevant Departmentar committee. The object of this briefing is to ensure that the

parties are aware of the need to adhere to the requirement that, as much as is feasible' the

nominations shall take into account the need for fair representation of the various political

partiesintheNationalAssembly,regionalbalance'shadesofopinion,genderandother

speciar interest groups in Kenya and to ensure that at least one third of its nominees are

women

Rure 7 provides for the derivery of the nomination papers to the Returning officer' lf it

becomes apparent that, from the rist of ail nominees, it sha, not be possible to obtain a list of

Members of the East African Legislative Assembly with a representation of the various

poriticar parties in the Nationar Assembry, regionar barance, shades of opinion, gender and

other speciar interest groups in Kenya and to ensure that at reast one third of its Members are

women, then a fresh nomination may be ordered'

Rule 8 provides for the withdrawal or death of a candidate' A party whose candidate dies or

for any other reason ceases to be a candidate before the election day may nominate another

person in Place of the deceased'

Rule 9 provides for inspection of nomination papers, by any person, who shall also be

entitred to rodge a compraint with the Returning officer in reration to candidate's

nomination.

Rure ro provides for forwarding of the nomination papers to the rerevant Departmental

committee, for its consideration of the names and nomination papers of ail duly nominated

candidates.
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Committee Observation on Part ll

tt is worth noting that these provisions have been incorporated to ensure that there is

transparency and accountabirity in the nomination procets- rt wi, be recalled that during the

rast erections, it was arteged that the House Business Committee had forwarded the wrong list

of nominees to the East African Legislative Assembly. Some parties claimed that the names of

the Members that they had nominated were not the tame ones that had been forwarded to

the East African Legislative Assembly'

(c) Part lll: Election campaigns and voting

This is provided for under Part lll of the Rules'

Rule 1l provides that an aspiring candidate may seek support from a Member of Parliament

entitred to vote, before the nomination day and if nominated, after the nomination day'

candidates shail arso be permitted to appear before the rerevant Departmental committee,

forPurposesofaddressingtheCommitteeandtoanswersuchquestionsifanyasthe

cornmittee may determine. The committee shail thereafter table a report of its meeting with

the candidates for the information of the Nationar Assembry. The report shall enable

Members of the Nationar Assembry make informed choices when it comes to the erections.

The repott shail not recommend the erection of any candidate as to do so wourd be to pre-

empt the eledions-

Rure r2 provides for the Erection day which shail be pubrished in the Kenya Gazette and in at

least two daily newspapers of national circulation'

Rure 13 provides for the Bailot paper, which shail be prepared by the Returning officer, and

who shall issue to each voter one ballot paper for purposes of voting.

Rure r4 provides for the actuar voting procedure which shail be conducted under the general

supervision of the Speaker' in the place appointed by the Speaker'

Rure r5 provides for the counting of votes which shail be done by the Returning officer' in

the presence of two counting agents as witnesses' appointed by the Speaker'
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Rule l6 provides for the declaration of results to be done by the Speaker at the end of the

counting process. The Returning officer sha, be in charge of the counting process and shall

report to the Nationar Assembry the resurts of the erections for each candidate under the

cruster of each party. The speaker then shail announce to the Nationar Assembry and decrare

to be dury erected to the East African Legisrative Assembry the nine persons who receive the

highest votes

Rure r7 provides for the pubrication and transmission of names of the person duly elected to

the East African Legisrative Assembry by the crerk. This Rure provides that the names should

be pubrished in the Kenya gazette and transmitted to the crerk of the East African Legislative

AssemblY.

Rure rg provides for the custody of the bailot papers, which shail be kept safely by the

Returning officer who shail cause such documents to be destroyed after the expiration of six

months from the Election daY'

(d) Part lV: Voidance of Election

This is provided for under Part lV of the Rules'

Rure rg provides that any question that may arise as to whether a person is varidry elected a

Member of the East African Legisrative Assembry or whether a seat in that Assembry is vacant

shall be determined by the High Court'

Rure 20 provides that the procedure for voidance of erections in respect of Members of

parriament shau appry mutatis mutandisto members of the East African Legislative Assembly'

(e) Part V: Miscellaneous

Rure 21 provides for the procedure of fiiling of a vacancy of a Member. The Speaker shall

upon notification by the speaker of the East African Legisrative Assembly, facilitate the

election of a member in accordance with the procedure set out under these Rules'
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Rure 22 provides that for any matter not specificaily provided for in the Rules' the Speaker

sha, make a ruring directing what is to be done and in making such a ruling, the Speaker shall

be guided by the practice and procedure normary forowed in similar situations with regard

to the conduct of elections in the National Assembly'

Rure 23 provides for the transitionar period and takes cognizance of the fact that elections

mayhavetobedoneurgently,therebynecessitatingthegrantingofdiscretiontothe

Returning officer to reduce the period for the doing of anything required under the Rures.

Rure 24 provides that the Rures shau supercede any previous rures, procedure or practice for

the elections of members of the East African Legislative Assembly.

(f) Schedule: rule 5(l)

The schedure is a specimen of nomination form for erection of a member of the East African

Legislative AssemblY-

4.oCoMMIfiEEoBsERVAToNsANDRECoMMENDATIoN

The committee observed that as crearry rured by the East African court of Justice at Arusha'

the previous erection rures, i.e. Treaty for the Estabrishment of the East African Community

(Erection of Members of the Assembty) Rures 2o0t did not meet the threshold set by Article

50 of the Treaty. The committee notes that the Draft rules of Procedure proposed in this

reportadequatelyaddresstheshortcomingsofthepreviouselectionrules.

The committee therefore recommends that the House adopts the attached Proposed Rules of

procedure for the erection of Members to the East African Legislative Assembly' i'e' The

Treaty for the estabrishment of the East African community (Erection of Members of the

AssemblY) Rules' 2012.
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LECTION OFMEMBE TO THE EAST
THE P ED RU LES OF PROC EDURE FOR THE E

AF T

LE6AL NOTICE NO. ..

Citation and

commencement.

lnterPretation. 2

THE TREATY FOR THE ESTABLTSHMENT OF THE

EAST AFRICAN COMMUNITY ACT.

(No' 2 of 2OOO)

lN ExERclsE of the powers conferred by Article 5o(l) of the Treaty for the Establishment of

the East African community Act, the National Assembly of Kenya makes the following Rules-

THE TREATY FOR THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNITY (ELECTION OF

MEMBERS OF THE ASSEMBLY) RULES' 2012'

PART I. PRELIMINARY

These Rules may be cited as the Treaty for the Establishment of the

East African co..nunliv irr"ai"n of Members of the Assembly)

Rules, 2012 andshall come into force upon adoption by the National

AssemblY.

ln these Rules' the parliamentary words and expressions used have

the same meaning ui tr,ut assigned to them in the Standing orders of

the National Assembly and uJess the context otherwise requires-

..candidate,,meansaPersonwhoisnominatedtostandforelectionto

the East African Legislative Assembly;

..election''meansanelectiontotheEastAfricanLegislativeAssembly;

..nomination,,meansnominationasacandidatetostandforelectionto

the East African Legislative Assembly;

17
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"party" means a parliamentary political party;

..relevantDepartmentalCommittee''meanstheDepartmentaI

committee of the National Assembly responsible for Foreign Affairs;

..Returning officer" means the clerk of the National Assembly;

"voter" means a Member of the National Assembly other than the

Speaker and the Attorney-Ceneral'

PART II _ QUALIFICATIONS AND NOMINATION OF CANDIDATES

Qualification for

election.

3

4

No person shall be qualified to stand for election unless he or she is

qualiiied to be elect"d in u..ordance with Article 5O(2) of the Treaty

for the Establishment of the East African community, Article 99 of the

Constitution and section 22 of the Elections Act' 2Oll'

(1) where an election is to be held, the Returning officer shall by

notice in the Gazette notify that fact and invite interested qualified

f"rron, to apply' within a period of seven days' for nomination by a

party.

(2)TheReturningofficershallbynoticeinthe6azetteandinat
leasttwodailynewspapersofnationalcirculationappointa
nomination day' which shall be at least seven days from the

expiry of the period prescribed under sub-rule (l) and shall

indicate in such notice the venue for the receipt of nomination

papers.

Notification of
election

Process of
nomination of

candidates

18

5 (l)lnordertobevalidlynominatedasacandidateforanelection'a
p"rron shall be nominated by a party in the form set out in the

Schedule.

(2) A party shall nominate candidates through a transparent and

democratic process and shall keep a written record of the
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Number of
nominees of
each partY

Pre-nomination
briefing

proceedings at which the final decision to nominate any

candidate was made.

Returning Officer

19

(l) A party shall be entitled to nominate for election under these

Rulesanynumberofcandidatesnotexceedingthreetimesthefigure
arrived at by multiplying the number of elected members of the

National Assembly of 
'thi't 

party by nine and dividing the result by

thetotalnumberofelectedmembersoftheNationalAssembly.

(2) ln making nominations, each party shall as much as it is feasible

takeintoaccounttheneedforfairrepresentationofthevarious
political parties in the National Assembly' regional balance'

shades of opinion' gender and other special interest groups in

i"nyu and sfratt "ni,'" 
that at least one third of its nominees

are women.

The relevant Departmental Committee may' prior to the expiry of

if,e p"rioA p."r.iib"d under Rule 3(2)' invite the party leaders or the

p"nv-*r,ips of all parties entitled to nominate candidates for a pre-

nomination briefing on the nomination requirements under the

Treaty for the rstJblishment of the East African community and

under these Rules.

8.(l)onnominationday'atanytimenotlaterthanfouro'clockinthe
afternoon, a candidate or the party leader or the p?*y whip of a

partyentitledtonominatecandidatesshalldeliverthenomination
papers of the candidate or candidates nominated by the party to the

6.

7

Delivery of
nomination

paPers.

(2) The Returning Officer may reject the nomination papers of any

candidate if it is apparent from the contents of the nomination

paPers that the candidate is not qualified to stand for election'

(4)lntheeventafreshnominationisordered'theReturning
Officer may shorten the periods specified under Rule 3'

(3) The Returning Officer may' after consultation with the relevant
'-' o"purtmentai- committee, reject all nominations and order a

fresh nomination if it is appaient from the list of nominees that

itshallnotbepossible'upontheholdingofelections,tohave'
as much as is feasible' a fair rePresentation of th.e various

political parties in the National Assembly' regional balance'

shadesofopinion'genderandotherspecialinterestgroupsin
Kenya and to ensu-re that at least one third of the persons

elected are women'
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Withdrawal or

death of a
candidate.

lnspection of

nomination

PaPers

Forwarding of
nomination
papers to
relevant
Departmental
Committees.

Audience before

the relevant

Departmental
Committee.

It

g.Acandidatemay,notlaterthanfouro.clockintheafternoonofthe
dayfollowingthenominationday'withdrawhisorhercandidature
bynoticeinwritingsignedanddeliveredtotheReturningofficer
with a copy to tf,J pi'rty leader or party whip of the party that

nominated the candidate'

(3)Whereacandidatediesafterfouro'clockintheafternoonof
the nomination day, and before the election day' the election

shallproceed'butthevotersshatlbeinformedofsuchdeath.

( ) The party which nominated a candidate who dies or for any

otherreasonceasestobeacandidatebeforetheelectionday'
may notwithstanding rule 7' nominate another Person in place

of the candidate.

(2)Nowithdrawalofacandidateshallbeacceptedaftertheexpiry
of the period prescribed under sub-rule (1)'

20

lo. Subject to such conditions as the Returning officer may prescribe, any
- 

p"rron -ay during office hours- for two working days from the

nomination day' inipea the nomination papers of any candidate and

may lodge a compiaint with the Returning officer in relation to a

candidate's nomination'

WithintwodaysaftertheexpiryoftheperiodprovidedJorinruleS,
theReturningofficershallforwardtotherelevantDepartmental
committee, for its consideration, the names and nomination papers

of all dulY nominated candidates'

PART ItI _ ELECTION CAMPAIGNS AND VOTING

12. (l) An aspiring candidate may aPProach and seek the support of a

Member of Parliament entitled to vote, before the nomination day

andmay,ifnominatedcontinuetodosoafterthenominationday.
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(2) On a date to be appointed by the relevant Departmental

Committee, not being less'ihan three days before the election day'

the relevant DepartmEntal Committee shall convene and a meeting at

suchplaceasitmaydetermine'at-whicheachcandidateshallbe
permitted to upp"ur, before the Committee and to address the

Committee in English or Kiswahili for such length of time and to

answer such questions if any as the Committee may determine'

Election daY

Ballot PaPer

Voting

21

(3) The relevant Departmental Com-mittee shall Prepare a report of

the meeting with ti-re candidates for tabling before the National

Assemblyforitsinformationbutthereportshallnotrecommendthe
election of anY candidate'

13.(l)TheReturningofficershall,bynoticepublishedintheGazetteand
inatleasttwodailynewsPaPersofnationalcirculationappointan
electiondaywhichshallbenotmorethansevendaysandnotless
than three days after the nomination day'

14.(l)TheReturningofficershallprepareandatthetimeappointedfor
the election, snaii issue to each voter one ballot paper on which shall

be written in alphabetical order' the names of all duly nominated

candidates, clusiered under the heading of the names of the

respective parties that nominated them'

(2) A voter shall be required to cast a specified number of votes'

which shall be clearly indicated on the ballot paper' in respect of

the candidates nominated by each party'

(3) The number of votes to be cast under sub-rule (2) in respect of

each party shall be the figure arrived at by multiplying the

number of elected memberl of the National Assembly of that

party by nine and dividing the result by the total number of

elected members of the National Assembly'

15.(l)Thevotingshallbeconductedurrderthegeneralsupervisionofthe'- 
ij"ut"t, in th1 place appointed by the Speaker'

(2) On receiving a ballot PaPer' a voter shall secretly record his or

her votes by putting a mark against the names of the nine

candidates that the ,Lt", wishes to elect as members of the East

AfricanLegislativeAssembly'intherespectiveproportions
specified under sub-rule (3) of rule l3'
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(3) A voter shall cast as many votes as the number of candidates to

beelected'otherwisetheballotpaPerofthatvotershallbe
regarded as sPoilt

(4) A voter who accidentally spoils a ballot Paper while voting is in

proSress shall, on surrendeiing the spoilt ballot paper' be issued

with a rePlacement ballot PaPer'

16.(1)lmmediatelyafterallvotershavecasttheirvotes,the5peakershall
appointtwomemberstoactascountingaSentsforallthecandidates.

(2)TheReturningofficershall,inthepresenceofthetwocounting
agents as witnesses. count the votes cast'

17. when the votes have been counted and the results of the election

Counting of
votes

Declaration of
results

Publication and

transmission of
names.

Custody of
ballot PaPers

shall-

22

have been ascertained-
(a) the Returning Officer shall report to the National

Assembly the- results of the election together with

thenumberofvotesrecordedforeachcandidate
under the cluster of each PartY; and

(b) the Speaker shall announce to the National

Assemtly and declare to be duly elected as

members of the East African Legislative Assembly

the nine Persons' in the proportions specified

under sub-iule (3) of rule (13) in respect of each

Party' who receive the highest number of votes'

lS.withinSevendaysaftertheSpeakerannouncesthenamesofthe
elected members of the East African Legislative Assembly, the clerk

publish the names in the Gazette; and

iransmit to the clerk of the East African Legislative

Assembly the names of the elected members as

published in the Gazette.

19. The Returning Officer shall ensure safe custody of all ballot paPers

andotherdocumentsrelatingtotheconductoftheelectionandshall
causeallsuchdocumentstobedestroyedaftertheexpirationofsix
months from the election daY'

(a)
(b)

R,EPORT ON THE RULES OF PROCEDURE FOR THE ELECTION OF 
'{IEMBERS 

TO THE EAST AFRICAN TEGISIATIV E ASSEMBTY - 2OI2



Determination
of validity of
candidate's

election

Procedure for
voidance of

elections

2O. Any question that may arise whether a Person is an elected member

oftheEastAfricanLegislativeAssemblyorwhetheraseatinthat
Assembly is vacant shalibe determined by the High Court'

2l.Theprocedure,jurisdictionandgroundsforelectionpetitionsin
respect of Members of Parliament shall apply mutatis mutandis lor

members of the East African Legislative Assembly'

PART tV _ VOIDANCE OF ELECTION

PART V - MISCELIANEOUS

23

Filling of
vacancy.

Matters not

specificallY

provided for

Transitional

Supercession

22.WheretheseatofamemberelectedundertheseRulesbecomes
vacant, the Speaker shall upon receipt of notification of the vacancy

from the Speaker of the ELst African Legislative Assembly' facilitate

theelectionofamembertoreplacethememberinaccordancewith
the procedure set out under these Rules'

23.lfanymatterariseswhichisnotspecificallyprovidedforinthese
Rules'theSpeakershallmakearulingdirecting.w.hatistobedone
andinmakingsucharuling,theSpeakershallbeguidedbvthS
practice and procedur" norriully foliowed in similar situations with

,egardtotheconductofelectionsintheNationalAssembly'

24.1n respect of the first election to be held after the cominS into

operationoftheseRules,theReturningofficermayreducetheperiod
for the doing of anything required to U" done by such reasonable

period as the Returning Officer may determine'

25.TheseRulessupersedeanypreviousrules,procedureorpracticefor
the election of members to the East African Legislative Assembly'
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|'theundersigned,beingthepartyleader/partywhipoftheparliamentarypartyshownbelow
herebycertifythenominationoftheundermentionedpersonasacandidateatthesaidelection.

SCHEDULE

(rule 5(l))

NOMINATION FORM FOR ELECTION OF A MEMBER OF THE EAST AFRICAN LEGISTATIVE

ASSEMBLY

Full Names.

Parliamentary Political Party" "'

Party Office Held (Party Leader/Party Whip)'

Signature of Party Leader/Party Whip'

And I. the aforesaid -.......

do hereby consent to my nomination as a candidate for erection as a member of the East African

Legisrative Assembry and hereby certify that r am in arr respects quarified for nomination as such

candidate.

I have attached herewith

(a) a photocopy of my national identity cardlpassport; and

(b) my detailed curriculum

qualifications.

vitae showing my educational and other

Signature of Candidate'

Dated the .2012

KENNETH MARENDE' EGH, ACIATb, MP

24

Occupation or DescriPtion
AddressCandidates Name in Full
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EN D
MIN THE RD A

w ESDA THA 201 THE M
REI RE

BU 5 o

PRESENT

Hon. Ceorge Omari Nyamweya' MBs' M'P - Ag' Chairperson

Hon. Wilson Litole' M.P

Hon. Jeremiah Kioni, M'P

Hon. Peter Edick O. AnYanga' M'P

AB5 ENT WITH A

Hon. Adan KeYnan, M-P - ChairPerson

Hon. Benedict Fondo Cunda' M'P - Vice Chairperson

Hon. Mohamed Hussein Ali' M'P

Hon. Charles Kilonzo, M'P

Hon. Martin Ogindo, M'P

Hon. Kiema Kilonzo' M.P

IN AfiENDANCE: NATIONAL ASSEMBLY

Mr. Julius Ariwomoi
Ms. Maureen Mwendwa

Second Clerk Assistant

Parliamentary lntern

ls

Hon. Akhaabi, Gervase M' B' K" M'P (Chairperson' EALA Kenya Chapter)

Hon. BonaYa Sarah' M.P

Hon. Lotodo' Augustine L' ' M'P

N

Hon. Musa Sirma, MP - Minister

Mr. Francis Ongaki - Senior Deputy Secretary

Mr. Barrack Ndegwa - lntegration Secretary

Ms. Pauline Luganjo - Chief Finance Officer

Mr. David Njoka - Diredor

MIN ISTRY OF FI NANCE TTR RY)

Mr. Onderi Otweka - Senior Director/Budget

Mr. Stephen Karani - Assistant Director/Budget

MIN . NO .63 2: F

confirmation of Minutes of previous sittings was deferred to a later date
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E
EAMIN NO.63 9 12:

The proceedings commenced with a word of prayer' The Chairperson welcomed all the guests

and Committee Members for the deliberations. Upon commencement of deliberations' the

CommitteenotedwithconcerntheabsenceoftheMinisterforFinanceinthemeetingdespite
adequate notification and noting the significance of his Presence on the matter' The

committee was assured that the officials of the Treasury present in the meeting would

adequatery represent the Ministry (on beharf of the Minister) and take furl responsibility of the

issues addressed to the Ministry and decisions arrived at by the Committee'

MrN . NO.64012012: ME HTHE MIN ISTER FOR EAST cOMMUN ITY

U A F

a) lntroduction

ItwasnotedthatonS'hMarch2}l2,whilemeetingwiththeMembersoftheEastAfrican

Legisrative Assembry (EAI-A), the committee noted with concern that the budgetary allocation

for 2011/2012 financial year on sub-head 0416 (East African community Legislation)

anrounting to Ksh. 45.8 million is yet to be disbursed to EAIA'

b) Presentation bY the Minister

The Minister outlined rules and regulations governing facilitation of the Kenya

National Assembly Members of Parliament as prescribed by the National Assembly

Remuneration Act, cap. 5 covering payment of salaries and allowances' gratuities and

further allowances specified in schedule ll of the Act' He explained that the rules and

regulations only apply to Members of Parliament of the National Assembly' The terms

and conditions of service of the EALA Members are determined by the summit of the

EAC Heads of State on recommendation of the Council pursuant to Article 51 (2) of

the Treaty for the Establishment of the East African community' He further said that

the current terms were reviewed in June 2OlO' He concluded that the funding is done

through equal contribution by each partner state'

lntheFinancialYear2oll/2o12,Kshs.45.8millionwasre-allocatedtoEALA.Treasury

gave the authority for re-allocation with a condition that the Ministry accounts for the

funds. The re-allocated funds were to be utilized as follows

- Ksh. 25.8 million on Kenya Tour; and

26
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- Ksh. 2O million on sensitization exerctse'

The dilemma of utilization of the funds has been that since they are not part of the

assessed equal contributions by the partner States, the rules governing EAC funds may

not be applicable. Due to challenges regarding framework to disburse the funds'

Treasury has not been able to release the exchequer for the Ksh' 25'8 million' The

Ministry has also no rates to apply especially for the sensitization activities'

lnitiative to address the challenge

There is urgent need to come up with a legal framework for the facilitation of EALA

Kenya chapter for locally generated activities outside the Community Budgetary

provisions; A team is already working to

recommendations for future use'

develop a framework and make

c) Explanation bY EAIA Members

TheMembersofEA|Aexplainedthatpriorto2oos'fundsforEALArepresentationwas

organized by the National Assembly and the arranSement had no problems' Problems

arose when, from 2OO8/2OO} financial year the funds for EALA representation were

channeled through the Ministry of East African community' lt was reported that the

Ministry instead utilized the funds for other PurPoses without undertaking the purPose

intended.

d) Committee's concems

ltappearedthatdespiteEALAmattersfallingwithinthedocket/domainoftheMinistryof

EAc'CLEARPoLICYGUIDELINE5andAPPROPRIATEMECHANISMS/STRUCTUREShave

never been developed to deal with EALA (K) Chapter isSues, several years after the

establishment of EAc and EALA. The ministry has been addressing issues of EALA in ad hoc

basis

The Committee was also concerned that the matter regarding the budgetary allocation had

taken too long to resotve. The committee also noted with concern that Treasury has not

been availing adequate funds to the Ministry on EALA matters'

e) Committee's resolutions

The committee directed the Minister to ensure that appropriate policy guidelines and legal

framework is put in place to deal with EALA (K) Chapter issues' lt was also resolved that

2l

iii)
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the Ministry of EAC should urgently write to Treasury to release the funds in order for the

EALA activity on Kenya Tour be undertaken as planned'

MlN.NO.64112012: A OTH BUSI ESS

i)

TheDraftRulesofProcedurefortheelectionofEAIAMembers

The committee was informed that the Draft Rules of Procedure for the election of

EALA Members developed by the Legal Department of the National Assembly were

ready for consideration by the Committee. lt was explained that due to the urgency of

thematter,Memberswererequiredtofamiliarizethemselveswiththedraftrules'with

a view to adding input and review by the Committee'

It was also noted that since the Constitution on Article ll8 (l) requires facilitation of

public participation in the legislative and business of Parliament' there was need to

post an advertisement on the media inviting public views' The views (written

memoranda) should reach the Committee on or before Tuesday loth April' 2olo or

presentedtotheCommitteeinthesittingscheduledforWednesdaylllhApril,2ol2at

ll.3Oam.

MlN.NO.6421201 2: ADJOURNMENT

There being no other business, the chairperson adjourned the meeting at l.5o pm until a Tuesday lo'h

April, 2Ol2 at lO.OOam

(,,,\

5igned

ii)

.ffi:;',

Date lr-l+/,?et3

(cHAIRPERSON)
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EN

E I

lo.

PRESENT

Hon. Adan Keynan' M.P - Chairperson

Hon. Wilson Litole, M.P

ff"n. C""rge Omari Nyamweya'-lvtBs' M'P

Hon. Peter Edick O. AnYanga'M'P

Hon. Martin Ogindo' M'P

ABSENT WITH APOLOGY

Hon. Benedia Fondo 6unda' M'P - Vice Chairperton

Hon. Charles Kilonzo, M'P

Hon. Mohamed Hussein Ali' M'P

Hon. Jeremiah Kioni' M'P

Hon. Kiema Kilonzo' M'P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. AnthonY Njoroge
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Officer
Legal Counsel
Second Clerk Assistant

Third Clerk Assistant

Parliamentary lntern

MlN. NO .64312012: PRELIMINARIES

The Chairman called the meeting to order. Thereupon, the meeting commenced with a word of

prayer.

confirmation of Minutes of previous sittings was deferred to a later date'

MlN.No.64512012:MEETINGWITHTHECoMMISSIoNERoFPoLICE

Mr. Mathew K rteere (commissioner of porice) and Mr. Ndegwa Muhoro (Director, clD) submitted

the findings of the investigation that had so far been carried out. The committee was informed as

follows

29
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i) The commissioner commenced investigations on the authenticity of the two sets of documents

regardingallegationsagainsttheUnitedKingdom(UK)relatinStolnternationalCriminalCourt

(lcc);

ii)TheofficeoftheDirector'ClDcouldnotaSamatterofprotocolengagedirectlywiththe
foreign mission and therefore wrote to the Ministry of Foreign Affairs asking to be facilitated

to interview the officials of the British High commission about the documents:

iii) Further, the Director, crD herd a meeting with the Ambassador in charge of Europe Missions

attheMinistryofForeignAffairswhogaveacopyoftheanoteverbateNo.lggl12dated9.h

March 2012:

iv) The note verbale had reiterated the policy of Her Majesty's Government on their intention

not to comment on reaked documents. The note verbare further indicated that the documents

were not genuine and they had a plethora of spellings and grammatical mistakes' The contents

ofthedocumentswerealsosaidtobemisleadingandimplausible;

v)TheCommissionerofPolicefurtherrequestedtheMinistryofForeignAffairstoassistthemin

obtainingthefotlowinginformationfromtheBritishHighCommission:

a. clarification of whether the persons alleged to have signed the documents are known

to the Government of the United Kingdom;

b. lf so, assistance in obtaining the contacts of the said persons; and

c.withintheframeworkofthelg6lViennaConventiononDiplomaticRelations,to
have an audience with an appropriate officer at the High commissioner to assist in

investigations.

vi) The Ministry of Foreign Affairs forwarded the request by the commissioner of Police to

the British High commission. Subsequentry, the British High commission responded in a Note

Verbale stating that given documents are not genuine' and that the High Commission did not

wishtomakefurthercommentsbeyondwhattheyhadstatedearlerintheirNoteVerbaleNo.

lgg/l2dated 9th March 2012 andthe statement made by the uK Minister for Africa' united

Nations and overseas Territories during his visit to Kenya;

vii) The office of the commissioner of porice further interrogated the documents and particularly

telephoneLineNo.2o2o-Toos3sgT.TheinquiriesfromTelkomKenyaestablishedthatthe

subject number does not belong to Telkom orange since all the numbers have a maximum of
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seven (7) digits while the purported telephone line had eight (8) digits and was not licensed

by the Communication Commission of Kenya;

viii) The areged author of one set of the documents dated 6*'February,2012, Mr. Edward lnglet

wasKenya'sDeskofficerbutwastransferredeightmonthsago;

ix)TheDirectorofCriminallnvestigations'howeverwasnotabletointerviewtheMembersof

Parliament due to the Parliamentary immunity enjoyed by them through the National

Assembly (Powers and Privileges) Ad;

x) rn addition, the commissioner of po[ce stated that he needed the cooperation of the

Members of Parliament to be able to conclusively carry out forensic examinations on the

documents. Further the Director of Criminal lnvestigations informed the Committee' that

subjecting documents to forensic examination required one to have another original document

(which they did not have) to make a comparison; the commissioner crarified that at this stage

he could not ascertain whether the document is genuine or not'

xi) Fina,y, the commissioner of porice indicated that the investigations were inhibited by the

Parliamentary and diplomatic immunities accorded to key witnesses such as the relevant

Members of Parliament and the foreign officials'

Committee's Concerns

owing to the sensitivity of the matter, and the immense interest generated' the committee

noted the need to 8et deep into the root of the matter with a view to ascertaining the

authenticity of the documents and addressing the content' The Committee directed the officers

to continue with the investigations'

MlN.NO.646l2Oll: ANY OTHER BUSINESS

a) Members were advised against pre-empting the outcome of the investigations untir all the facts

are obtained

b) TheDraftRulesofProcedurefortheelectionofEA|AMembers

The committee was informed that the Draft rules had been published on the local newspapers

on Sunday 8,h APril, 2012 for PurPoses of inviting public views' The Committee also noted the

urgenry in considering the Draft rules in readiness for presentation to the House upon

resumptionfromrecess.TheCommitteescrutinizedthedraftRulesandArticle5oofthe

TreatyfortheEstablishmentoftheEastAfricanCommunityandnotedthattheprovisionthat
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requires voting makes it more difficult (than through selection or appointment), to achieve fair

representation of the various political parties in the National Assembly, regional balance,

shades of opinion, gender and other special interest Sroups in Kenya and to ensure that at

least one third of the persons elected are women. The Committee resolved to consult and

think through a way of having elections with the attendant freedom to vote while ensuring

fair representation of the various political parties in the National Assembly, regional balance,

shades of opinion, gender and other special interest SrouPs in Kenya and to ensure that at

least one third of the persons elected are women.

c) Bereavement

Members were informed that the Vice-Chairman had lost his mother and that there was need

to show moral support to him. Members resolved to visit his home later in the day.

MlN.NO.647l201 I : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 11.30am.

Signed. *fu,
(cHATRPERSON)

ItlvfzT,tDate..........
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MINUTES OF THE I57NT 5|TTIN6 OF THE DEPARTMENTAL COMMNTTEE ON DEFENCE AND

FOREIGN RELATIONS HELD ON WEDNESDAY. IITH APRIL. 2OI2 IN THE COMMITTEE ROOM 4TH

FLOOR. CONTINENTAL HOUsE. PARLIAMENT BUILDINGS AT I2.I5 P.M

PRESENT

Hon. George Omari Nyamweya, MBS, M.P - Ag. Chairperson
Hon. Mohamed Hussein Ali, M.P
Hon. Jeremiah Kioni, M.P
Hon. Peter Edick O. Anyanga, M.P

ABSENT WITH APOLOGY

Hon. Adan Keynan, M.P - Chairperson
Hon. Benedict Fondo Gunda, M.P - Vice Chairperson
Hon. Wilson Litole, M.P
Hon. Martin Ogindo, M.P
Hon. Charles Kilonzo, M.P
Hon. Kiema Kilonzo, M.P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Anthony Njoroge
Mr. Dennis Abisai
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Legal Counsel
Legal Counsel
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MlN. NO .65212012: PRELIMINARIES

The Ag. Chairperson called the meeting to order. Thereupon, the meeting commenced with a word

of prayer.

MIN.NO. 655 /2012: CONFIRMATION OF MINUTES OF PRE\/IOUS SlTTlNc

Confirmation of Minutes of previous sittings was deferred to a later date.

MIN.NO.65712012: RECEIVING PUBLIC VlErr)US ON THE DRAFT RULES OF THE TREATY FOR

THE E5TABLISHMENT OF THE EAST AFRICAN COMMUNITY GLECTION OF MEMBERs OF THE

ASSEMBLn.2012

Meeting with the Hon. Gervase B.K. Akhaabi, M.P (EALA Kenya Chapter)

The EALA Member presented two proposals for amendments on the draft rules as follows:
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ll

a) Rule l6 be amended so that the returns of the elected Members is submitted to the Clerk

of the East African Legislative Assembly and not the Secretary General as proposed in the

draft rules.

b) Rule 6 be amended to require the National Assembly as the electoral college to ensure

that in electing Members consideration is given to gender, youth and special interests.

The Committee agreed with the first amendment on Rule 16. However, the second

amendment on rule 6 was left for further discussion.

Memoranda submitted by other members of the Public

The Committee considered a proposal to insert additional clause on Rule 3 concerning

qualification of candidates. The Committee noted that the proposal had already been

captured in Rule 3 to include the qualifications required by Article 50 (2) of the Treaty for the

Establishment of the East African Community, article 99 of the Constitution and Section 22 of

the Elections Act, 2011.

MIN.NO. 658/2012: CONSIDERATION OF THE WHOLE DRAFT DOCUMENT ON THE RULES

After considering atl the proposals presented by the public, the Committee extensively deliberated on

all the proposed clauses of the rules and unanimously concurred with them, except for rule 6 that was

left for further discussion.

MrN.NO.659/2017: ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at fifteen minutes past one

O'clock.

5igned

(cHATRPERSON)

Date /
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MINUTES OF THE I SITTING OF THE DEPARTMENTAL C IfiEE ON DEFENCE

AND trr}AF I6N RE IA r)N( HFI r) r)NTH I tp(DAY I2TH APRI I )Ol IN TLIF T(1[/([/{ITTFF

ROOM 4TH FLOOR. CONTINENTAL HOUSE. PARLIAMENT BU ILDINGS AT 9.3O A.M

PRESENT

Hon. Adan Keynan, M.P - Chairperson
Hon. George Omari Nyamweya, MBS, M.P
Hon. Mohamed Hussein Ali, M.P
Hon. Wilson Litole, M.P
Hon. Jeremiah Kioni, M.P
Hon. Peter Edick O. Anyanga, M.P
Hon. Martin Ogindo, M.P
Hon. Kiema Kilonzo, M.P

ABSENT U/ITH APOLOGY

Hon. Benedict Fondo Gunda, M.P - Vice Chairperson
Hon. Charles Kilonzo, M.P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Anthony Njoroge
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Legal Counsel
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MIN. NO .665/2012: PRELI MINARIES

The Chairperson called the meeting to order. Thereupon, the meeting commenced with a

word of prayer.

M|N.NO. 66612012: CONFIRMATION OF MIN OF PREVIOUS SIfiINGS

Minutes of the 153'd, 154th and 157'h'sittings were confirmed by the Members present and
signed by the Chairperson.

MIN.NO. 667/2012: DELIBERATIONS ON THE DRAFT RULES OF THE TREATY FOR

THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNITY GLECTION OF MEMBERS

OF THE BL$.2012
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The Committee deliberated on the draft Rules of the Treaty for the Establishment of the East

African Community (Election of Members of the Assembly)' 2012.
The following amendments were made to the draft EALA Rules:

a) Rule I

b) lnsert the phrase "and shall come into force upon adoption by the National
Assembly".

c) Rule 2
Replace " Member of Parliamenf "with " Member of the National Assembly"

d) Rule 3

Replace "fourteen days" with "seven days"
e) Rule 4

Delete the phrase " through its parliamentary group meeting"
0 Rule 5

lnsert the phrase " regional balance"

d Rule 6 to read as follows:
"The relevant Departmental Committee may, prior to the expiry of the period
prescribed under Rule 3(2), invite the party leaders or the party whips of all parties

entitled to nominate candidates for a pre-nomination briefing on the nomination
requirements under the Treaty for the Establishment of the East African Community
and under these Rules".

h) Rule 7(3) to read as follows:
"The Returning Officer may, after consultation with the relevant Departmental
Committee, reject all nominations and order a fresh nomination if it is apparent
from the list of nominees that it shall not be possible, upon the holding of
elections, to have, as much as is feasible, a fair representation of the various
political parties in the National Assembly, regional balance, shades of opinion,
gender and other special interest groups in Kenya and to ensure that at least one
third of the persons elected are women".

lntroduce a new clause 7 (4) as follows:

"ln the event a fresh nomination is ordered, the Returning Officer may shorten

the periods specified under Rule 3."

i) Rule 8(4) to read as follows:

"The party which nominated a candidate who dies or for any other reason ceases

to be a candidate before the election day, may notwithstanding rule 7, nominate
another person in place of the candidate."

MIN.NO. 668/2012: ANY OTHER BUSINESS

Refusal by the Director General, National Security lntelligence Service to attend Committee
rneetings

The Committee noted that the Director General was initially invited to appear before the
Committee in order to shade light on the matter. lnstead of coming to give evidence as
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requested, the Director General chose to write back indicating his refusal to honour the
invitation, citing reasons that were dismissed by the Committee. The Committee noted that
two summons were later issued to him on various dates after failing to honour the invitation.
Similarly, he failed to honour the two summons.

The Committee also noted various other instances when the Director General behaved in

similar manner. The Committee further noted that in order to avoid recurrence of similar

scenario of refusal by witnesses, adequate measures should be taken specifically by the

Committee and Parliament by extension. The Committee resolved to invoke Sections 18 and

23 of the National Assembly (Powers and Privileges) Act to address the matter.

After extensive deliberations and upon considering, not only the appropriate meaturet

provided for in the National Assembly (Powers and Privileges) Act, but also other
Partiamentary measures, the Committee resolved as follows: -

a) All the Eight Members present resolved that punitive measuret should be taken against

the public entity - National Security lntelligence Service, including budgetary sanctions;

and

b) The Committee resolved to compile a report to the Speaker recommending the

prosecution of the Director 6eneral. While the other six Members agreed to this

action, two Members (Hon. Jeremiah Kioni, MP and Hon. George Omari Nyamweya,

MBS, M.P) registered their dissenting views regarding prosecution.

MlN.NO.669l2Ol I : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at fifteen minutes past

one O'clock.

tuSigned.. .....

HAI

Date
L v 2a tl
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N 5 THE D IfiEE

AND FOREIGN REIATIONS HELD ON THURSDAY, I2TH APRIL. 2OI2 IN TH E COMMIfiEE

ROOM 4TH FLOOR, C NENTAL HOU SE.PARLIAMENT BUILDINGS AT .3O PM

PRESENT

Hon. Adan Keynan, M.P - Chairperson
Hon. Wilson Litole, M.P
Hon. Peter Edick O. AnYanga'M.P
Hon. Jeremiah Kioni, M.P
Hon. Martin Ogindo, M.P

ABSENT WITH APOLOCY

Hon. Benedict Fondo Gunda, M.P - Vice Chairperson

Hon. George Omari Nyamweya' MBS, M.P
Hon. Charles Kilonzo, M.P
Hon. Kiema Kilonzo, M.P
Hon. Mohamed Hussein Ali' M.P

IN AfiENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MlN. NO .67012012: PRELIMINARIES

The Chairman called the meeting to order. Thereupon, the meeting commenced with a word
of prayer.

MIN.NO. 67112012: CONFIRMATION OF MINUTES OF PREVIOUS SITTING

Minutes of the 159,h sitting were confirmed by the Members present and signed by the

Chairperson.

MIN.NO. 67212012: MEETING WITH MR. DENNIS ITUMBI

Mr. Dennis ltumbi (a trained journalist allegedly accused of hacking ICC and the Foreign

Commonwealth Office emails) appeared before the Committee. Mr. ltumbi was expected to

exptain the relationship between the atlegations leveled against him and the documents

investigated by the Committee. The Committee was informed as follows:
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i. Mr. ltumbi informed the Committee that he is a web blogger and author of a number of

County Newspaper editions; and that he was detained and interrogated by police last

month, allegedly for tempering with ICC witnesses and illegally acquiring ICC confidential

information, but was later released without charges;

ii. Upon interrogation by the Committee, the witness said that he could not tell whether the

documents being investigated were genuine or not. He however, explained that if at all

the police could ascertain that indeed, he hacked the ICC website, then the documents

were genuine; he accused the ICC prosecutor of possibility of being careless with

confi dential information;

iii. He said that he came across information in the web that reveals the identities of ICC

witnesses. He presented documents purporting to be email traffic between prominent

human rights activists and ICC witnesses and between the ICC and the UKs Foreign and

Commonwealth Office;

iv. The witness informed the Committee that the information he got, had been sourced from

the internet including nipate.comwhich was accessible by anyone;

v. Further, the witness claimed that the email traffic provided tallied with some of the

information in the documents investigated by the committee.

vi. Mr. ltumbi was asked to explain a claim that the documents under investigation by the

Committee originated from him. He refuted the claims.

The Committee directed Mr. ltumbi to compile a written submission on the alleged

correlation between the documents tabled in the House and the email traffic he presented to

the Committee, (the submission to be availed by the following Monday).

67?t2012: c DERATION D ADOPTION DR.AFT R.ULES OF THEMIN.NO

TREATY FOR THE ESTAB OF THE EAST AFRICAN C UNIfi OF

MEMBERS OF THE ASSEMBLN. 2OI2

The Committee scrutinized the report for the final time and unanimously adopted it in

readiness for tabling in the House.
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MlN.NO.674l2Ol 1 : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 5.45 p.m.

,

Signed

(cHATRPERSON)

/t/+/t,r*Date
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Annex One

Speaker's Communication on the matter

REPOR,T ON THE RUTES OF PROCEOURE FOR THE ELECTION OF MEMBERS TO THE EAST AFRICAN LEGISTATIVE ASSEMBTY . 2OT2



Sfe n tteP- '; COrvt,nu.\t;(ATton! Cli Tt+e lrtrtrre L

be foiii'at'cieci to the Depar-rnreirtal Coirt.r-riftee olt Aciuritrisii'arici-r ariC I.iairoi-ial Securin,
for colsjderatioir 1;rioi'to appror,al b),the House. Tlre Coirrurinee is strbsequer,rli, lieleb_r,
directec to iable its re;rort oir or bricr e Thursdal,. )9'h lr4arch. 201 l.

Pnocrss oF ELECTn{G \4E\4BERS To EALA

Hort. Mentbers. I u,ish to conutrunicate as follou,s regardiiig tlre process for the
clection of \4enrbers to rejrrese rrt tiie Republic of Kenva in the East Afiican Legrslatrve
Asserlblr,.

As Hon. \4einbers iralr lig a\\iare: the fir,e-),ear tei-it'r of the present East .Africal
Legislative Assembll,. ri'hich is the 2nd Parlianrent of tlie Easr African Conurunih,. u,rji
coltte to a close on 4th.lune.2012. It is. therefore, inlpe.rative tilat this House comntences
and concludes the processes for the election of h4embels of the Assembli, ahead of the
inau,quration of tire 3rd East Afiican Legislative Assembll,ciue on 5th June. 2012.

Hon. Metnbers. the electiorr of Members of the East African Legislative
Assembl1, is govemed bi, Anicle 50 of the Treatl, for the establishment of tire East
African Comrnunit), u,hich is part of Ken\,a's laiv pursuant to the Treatl, for the
establisllrent of the East African Community Act. Act No.2 of 2000. Article 50 of the
Treat1,, to u,hch the elections ntust conforn. provides as follou,s:-
50. "Election of Members of the Assembly"

i. The National Assembiv of each pariner State shali elect. not frour ainons its
Members, nine lr4embers of the Assembll,. .o'5o sirall represent as much as it is feasible.
the various political parlies replesented in the National Assemblr,. shades of opinion.
gender and other special interesi groups in that panner State. in accordance u,ith such
proceciure as tire Nationai Assembil, of eacir pafiner State mav detemrine.

2. A person shall be qualified to be eiected a member of the Assembil, b), tlre
l'Jationai Assembly of a parlnei'State in accordance ivith parae'apir 1 of this Act. if such a
person:-

(a) is a citizen of that parlner State:
(b) is qualified to be elected a Mernber of the National Assentbll, of that paftner

State under its Constitution:
(c) is not holding office as a lr4inister in that paftner State;
(d) is not an officer in the service of the Cormlunitl,; anci.
(e) has pro\/en experience or interest in consolidatin-q and furthering the airns and

tlie objectives of the Corrmuniq,.
Hon. Mernbers, the Draft Rules of Procedure contemplated b), Article 50(l ) of the

Treatl, have been drafteci and u,iil sirortll, be forra,arded to the Departnrental Conunittee
on Defence and Foreien Relations, u,hich u,ill then be required to table a Report for'
debate and adoption. Tltereafter. the electiorr of Members to sen,e in the East African
Legislative Assembly u'ill be undeflaken b),thjs House in accordance u,ith those Rules.

It ural' be importanl to note that parlianrentar), political panies have a significant
role to plav iu the nomrnation process. I u,ould. therefcrre. urge the leadership and the
nrenrbet-s of parlianren1211, political parties to prepare to activel,r,discharge their mandate
in this pl'ocess since A:1icle -5Q11) requires that the nirre members of the Assenrbl),sirould
"t'epresetlt as nrucJr as it is feasible. the various politicai parlies represented in the
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)rratioiial ,Asssn:blr,. shacies of ojrii,ion. senoer- aud oiliei Specrai rlieresi S:ou11s iu tjiat
P arlirer- Staie''

IJon. \4enrbers. ihe i:iatter ci the electron of \4eirL',ers of the Easi African
Legislatii,e Assembll,(EALA) needs to be liandled u'itir cu'cunlspection as F.ent'a has

previousll,,irad her nc'rrinees conteste,i in the East African Coun of .Tustjce. Hon.
I'{enibers u,iil recall tliai in the 20(t6 Reference. tlre Easl ,A.fi.rcan Co,:it of .lustice icund
that the Kenl'a National Assenrbi\,'s ruies rnliinged on A-ticie 50 cf the Treat'i'ic the

ertent cf their rnconsistenc)/ tlrere\\,ith. The Cour1. therefore. declared thal ihe l{auonal
Assemblv of lienr,a did not undertake au election u,ithin tire inearring of Ariicle -lC of the
Treati, and issued an order restraining the CIer]< to the E-4,LA from r-ecognizins ilne
persons narned in the oider as dul1, electeci by the Natioiial Assembii, of Keny,a to tlie
EAI-A. or l.rer--rnitting tliem to psftigirate in air1, function of the EALA. Perhaps just to
acid that, that r-',lrole proc.ess and tiie case ii,ill cost vour Treasurv an amount in excess of
K-shs350 million in costs.

Hoir. N4err-ibers. it is. therefore. imperatir.'e thar tlie rules that u,e adopt for the
election cf h{eurbers to t}1e EALA and the election process r.r'e conduct as a ',i,lrole, adhere

to the Treat\,.
I thank you.

IVTTNISTEzuAL STATE]\{ENTS

Ir{r. Speakel': Hon. }r4embers, ri'e have r11a1r)/ Statements u,hich are due tociav but
u'e rvili begin r.r,itl., the one bv the lr4inister for Education. Prof Ongeri. Leader of
Covenurrent Busiuess- please- uote that Prof. Ongeri rvill give the Statement because he

has reporled to ure iitat he is not feelin-s ioo rveli. So. ri,e ri'rll let liim go first.

Exatvtn'l.qltor.N IRRECULARITIES l-\rl\oRTH E,qsrr.RN PRot;n-NCE N 20i 1

'Ihe hfinister ior Education (Prof Ongeri): h4r. Speaker. Sir. on Tuesda1,. there
\vas a ]r4inisterial Statement required bl, this House on the examination irreguiarities in
the 201 1 KCSE examinations. u,ith particuiar reference to No(h Eastem Province. I
would iike to present the follorving:-

During the release of the 2011 Kenya Certificate Secondarv Education
Examinations, a total of 2.921 candidates out of the total of 411.783 ',,,4ro sat for the

examination, had their results cancelled by the Kenva Nationai Examination Council
(KNEC) due to examination irre-eularities. Since then. a lot of coucern has been

expressed about the cancellation of those results, especiallt, in North Easiern Province.
Subsequentlr,. I d'rected the KNEC to re-examine all the cases of canceiled results.
especialll, those frorn Ncrth Eastem Province. ar:d give ixe a ccnlprehensir e brief ori the

same. The 2.921 canciidates u'ho had their results cancelled as a result of involverreul in
exanrination in'egular-ities u,ere froni 154 centres couutrl.,a,ide. Jr4ost of the cases \\,ere

l-uainl1, as a result - and I repeat - of collusion and srnuggled nraterials. I u,ish to state tl'lat

m1, 14:,r't'r-),is deter-:lined and conrr-ritted to uphold the national cuniculum evaluatiou
s)/stelr that is fair and u,ill- therefore. not condoire anv fonl of cheating in eranrinations.
and tlrose found guiltl, u,ill continue to tre fimrli, dealt u'ith in accordance u,ith the

operative statutes.

't .t
LA Thursdal,, 8tl' Ir{arch, 2012
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(f) shall recommend to the council the appointment of the clerk and other

officers of the AssemblY; and
(g) shall make its rules of procedure and those of its committees'

3. The Assembly may perform any other functions as are conferred upon it

by this TreatY.

ARTICLE 50

Election of Members of the Assembly

1. The National Assembly of each Partner state shall elect, not from

among its members, nine members of the Assembly, who shall rePresent

," ,rlh as it is feasible, the various political parties represented in the

National Assembly, shades of opinion, gender and other special interest

grorp. in that Partner State, in accordance with such procedure as the

ftagonal Assembly of each Partner State may determine.

2. A person shall be qualified to be elected a member of the Assembly by

the National Assembly of a Partner state in accordance with paragraph 1

of this Article if such a Person:

(a) is a citizen of that Partner State;

tOi ir qualified to be elected a member of the National Assembly of that

Partner State under its Constitution;
(c) is not holding office as a Minister in that Partner state;

iOi ir not an offiler in the service of the Community; and

t.i n"r proven experience or interest in consolidating and furthering the

aims and the objectives of the Community'

ARTICLE 51

Tenure of Office of Elected Members

1. Subject to this Article, an elected member of the Assembly shall hold

office for five years and be eligible for re-election for a further term of five

years.
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IN THI EAST AFRICATiI COURT OF JUSTICE

(Corann: Moijo M. ole Keiurua P, Joseph N. Mulenga W, Augustino S.
L. Rama;dhanl J, Ka.sanga Mulwa J, Harold R. Nsekelrr J)

REFERENCENO. 1 OF 2006

BETWEEN

PROF. PETER AIiTYANG' I{YONG'O ...... lST CLAIMAI{T
ABRAIIAM KIBET CHEPKONGA.......... 2ITD CLNMANT
FIDELIS MT'EKE NGT'LL... ... 3RD CLNMANT
HON. JOSEPH I(ATYIOTHO............ ....... 4TH CLAIMAI{T
MUMBI NGARU... sTH CLNMAI\IT
GEIORGE I{YAIVTWEYA...,........... 6TH CLNMANT
TION. JOHN MUIITYES}::............. 7'H CLAIMAT{T
DR. PAT'L SAOKE... 8TH CLAIMANT
TION. GILBERT OCHIENG MBEO..... ... 9TH CLAIMANT
h/ONNE IGIAMATI............. 1OTH CLAIMATTT
[ION. ROSE WARUHru 1lTH CLAIMANT

AIYD

ATTORT{EY GENERAL OF KET{YA 1ST RESPONDENT
CLERK OF THE EAST AFRICA LEGISLATTVE
ASSEMBLY ......3RD RESPONDENT
SECRETARY GENERAL OF THE EAST AFRICAN
COMMUNITY......... .........4TH RESPONDENT

AND

ABDIRAHIN I{AITIIA ABDI I
SARATI GODANA TALASO 1.............
CHRISTOPTIERNAKI'LEU I

REUBEN ONSERIO OYONDI

sAFiI{A KWEKWE TSUI{GU I

CA,TEIEzuNE NGIMA KTMURA }

CLARKSON OTTENO KARA,N )
AUGUSTTNE CHEMONGES LOTODO l
GERVASE BULUIVIA I(AFWA AKHAABI )

1ST INTERVENERS

2ND INTER\TENER

I

3RD INTER.VENERS



HON. UHI'RU KEIfYATTA I
HON, WTLLIAM K.S. RrrTO )..........
HON. BIL'OW KERROW I

4TII INTERVENERS

DATE: 30rH DAY OF MARCH. 2007

JUDGMENT OF THE COURT.

This is a reference under Article 30 of the Treaty for the Establishment of the

East African Community (the Treaty), in which the above named claimants

seek to invoke this Court's jurisdiction under Article 27 of the Treaty. Thel'

contend flrat the process in which the above named 1o, 2"0 and 3'd interveners

were deemed to be elected as Kenya's nine members of the East African

Legislative Assembly (the Assembly), and the rules made by the Kenya

National Assembly and invoked for effecting the said process infringe the

provisions of Article 50 of the Treaty. They make diverse prayers, but we need

refer to only the pertinent ones with which this judgment is concemed and

which we would paraphrase as follows, -

(a) That this Court interprets and applies Article 50 of the Treaty to the said

process and rules and declares them to be void;

(b) That costs of the reference be awarded to the claimants.

We consider the rest of the prayers are not maintainable under Article 30.

Backg'ounci

Under Article 2 of the Treat1,. the contracting parlies. namely the United

Republic of Tanzania. the Republic of Kenya and the Republic of Uganda, (the

Partner States) established among themselves an East African Community (the
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community) and under Article 9 established diverse organs and institutions of

the community. one of the eight organs established under the Treaty is the

East African Legislative Assembly (the Assembly), which is the legislative

organoftheCommunity.Itconsistsoftwenty-sevenelectedmembersandfive

ex fficio members'

Article 50 0f the Treaty provides that the National Assembly of each Partner

StateshallelectninemembersoftheAssemblyinaccordancewithsuch

procedureasitmaydetermine.TheArticlealsostipulatesthattheelected

members shall, as much as feasible, be representative of specified groups' and

sets out the qualifications. for election'

WhenthefirstAssemblywasduetobeconstitutedin200l,theNational

Assembly of Kenya, 
..in exercise of the powers conferred by Article 50(1) of

the Treaty,, made The Treaty for the Establishruent of lhe East African

Community(ElectionofMembersoftheAssembty)Rules2001"(theelection

rules).ThefirstninemembersoftheAssembly,whosetermexpiredon2gs

November 2l}6were elected under those ruIes'

on 25s and 26,b october 2006, pursuant to the election rules' the House

Business Committee of the National Assembly deliberated upon lists of names

presented to it as persons that were nominated by the three parliamentary

political parties entitled to nominate candidates for election to the Assembly'

The parties are the Kenya African National union (KANU)' the Forum for the

Restoratiot.r of DetrroCrac\/ - Peoprle (FoRD _ P). arrd tlre Natiorral Rainbou,

Coalitiorio'JARC).Alltogetlter.fir,eliststl,erepresentedtotlreConrtrrittee.

Two iists, of three uominees each. r'ere from I(ANU; one list of one nominee

only,wasfi.omFORD_P.Eachoftheotherhl,olistscontainedfivenominees
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of NARC. One was submitted by the party leader through the Clerk to the

National Assembly as provided by the election rules. The other was presented

to the Committee, in its afternoon session on 25ft October, by the Government

Chief 'Whip.

The Commiffee unanimously approved the only nomination from FORD - P'

In the course of the deliberations, KANU withdrew one of its lists and the

Committee approved, also unanimously, the three nominees on the remaining

list. Finatly, with regard to the nominations from NARC, the Committee

considered the trvo lists and then, according to its minutes, "resolved lo

consider the list submined by the Government Chief Whip for putposes of

nomination..." Although it is not expressly stated in the minutes, and no

reasons therefor were recorded, the Committee thereby impliedly rejected the

nominees on the list submitted by the party leader of NARC, except for one

Gervase Buluma Kafwa Akhaabi who was on both lists'

On 26s October 2[O6,the Commiffee, after amending the previously approved

Iist of KANU nominees, aPProved -

L Tsungu Safina Kwekwe,

2. Kimura Catherine Ngima,

3. Karan Clarkson Otieno,

4. Lotodo Augustine Chemonges,

5. Akhaabi Gervase,

6. Ilouava Sarah Talaso.

7. Nakuleu Chu'istopher,

8. Abdi Abdirahin Haither, and

9. Reuben Onserio Oyondi

4



as "duly. nominated to serve" in the Assembly arrd 'further resolved lhat the

list be tabted before the House" in accordance with the Election Rules'

The list was accordingly tabled in the National Assembly on that day in a

Ministerial Statement by the vice President of the Republic of Kenya' as

Leader of Government Business in the National Assembly and Chairman of

the House Business committee. Thereafter the nirmes were remitted to the 3'd

Respondent as members of the Assembly elected by the National Assembly of

Kenya.

On 9b Novembe r 2006,..qearly three weeks before the 2nd Assembly was due

to commence, the claimants filed the reference in this Court with an ex parte

interlocutory application for an interim injunction to prevent the said nine

persons from taking offrce as members of the Assembly until determination of

the reference. By order of the court the interlocutory application was heard

inter partes on 24e and 25s November 2006. The court delivered its ruling on

the application and on two objections raised therein on27n November 2006' in

which inter alia, it granted the interim injunction restraining the 3'd and 4ft

respondents from recognizing the nine nominees as duly elected members of

the Assembly until disposal of the reference'

Parties to the Reference

All the claiurants are resideut it-1. I(en,a. I,. the refereuce. the i" and 2"d

clairnants are stated to be suiflg as officials of the Orange Democratic

Mo'ement (ODM) and the 4tl' and 5tl' claimants are stated to be suing as

officials of the Liberal Democratic Parfy (LDP)' The 3'd, 6'h and 7th claimants

5



are stated to be suing as officials of NARC, Democratic Party (DP) and Forum

for Resforation of Democracy in Kenya (FORD - K) respectively' But despite

highlighting the stated official capacities in the pleading, nothing significant

turned on them during the trial and therefore, in this judgment, we consider the

said claimants in the same individual capacities as the 8*,9*, 106 and llth

claimants. It should be mentioned, however, that the 3'd,9tr, 106 and lls

claimants were the NARC nominees on the list submitted by the party leader,

which was inexplicably rejected by the House Business Committee.

Six respondents were initially cited in the reference. At the hearing of the

aforesaid interlocutory apptication the 2oo, 5*, and 66 respondents objected to

their being joined to th'e iase, and the court upheld the objection in its ruling

delivered on27h November 2006, on the ground that the only matters whose

legality the Court had to determine were those done by Kenya as a Partner

State through its National Assembly. They were stluck out, Ieaving the three

respondents named above.

Following the interim injunction, which took immediate effect, the nine

affected nominees and the I(ANU parfy filed separate applications under

Article 40 of the Treaty and r.35 of the Court Rules, for leave to intervene in

the reference. By a consolidated consent order dated l7th January 2007,leave

to intervene limited to supporting the respective cases of the claimants or the

respondents was granted. The ld interveners are the three KANU nominees,

the 2nd is the nominee of FORD - P and the 3'd interveners are the fir'e persons

approi;ed bi,the House Br.isiiress Conunittee as tiie I'.IARC tioiliiitees. TIle -4'l'

interueners are officials of KA]'{U pa$'.
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Pleadings and Issues

Theredre_numerousavermentsinthereference,manyofwhicharc

unnecessary,notwithstandingcounsel,sexplanationthattheirpurposeisto

showthefullcontextoftheclaimants,case.Withduerespecttolearned

counsel,weareconstrainedtoobservethatmuchofthe..over.pleading,'has

led to some degree of confusion in regard to the jurisdiction of this court and

theclaimants,causeofaction.Bethatasitmay,inourview,theclaimants'

corepleadingthatleadstotheprayerswereferredtoatthebeginningofthis

judgment is captured in two paragraphs' which read thus -

u2g' It is lhe contention of the claimanls lhat the whole

process oi- no*ination-oni- i'"ao' adopted by the

National\ssembty o1 f'ny-o i'oi i""'ab[y and fatally

Jlawed in'siston-ce'-low- ind p'o"dure and contravenes

Article 50 of the East Afric:;;T;**unity Treatv in so far

asno'l"iionwasheltlno'-aino'eallowedinParliamenl
on the matter'

30. The claimants also contend -that 
any such rules that

may have t"n inufiJa-iy *' K"flo Nationul Assembly

which do not ;;;;- ii'i'io" directtv bv citizens or

residents of X*i' * 'iti 
tlected tepiesentativls'is null

and void for beirig""loni'o'y 'o 
the teiter and spirit of the

Treafit."

Inanutshell,theresponseofthelilrespondentispremisedonthefollowtng

four propositions as basic pleas' namely' that -

.Iir200l.thel(err;,aI'{ationalAssernbll,'putsuatrttoAfiicle50oftlre

Trea$,,deternrineditsorvrrproceduteforelectiorroftireninenreirrbers

oftlreAssernblyinfonuoftheelectionrules,rvhichembod),the

democratic principle of proportional representation'
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In October 2006, the National Assembly, acting through its House

_Business Committee, in accordance with its Standing Orders and the

election rules, went through the process of electing the nine members

to the 2od Assembly.

Neither the election rules nor the process of electing the nine members

constitute an infringement of the Treaty or are otherwise unlawful'

The reference does not disclose a cause of action'

The 3'd and 4s respondents plead jointly that no cause of action is disclosed

against them as they were not privy to the activities of the Kenya National

Assembly about which.the reference complains. In the alternative they plead

that the cause of action, if any, ceased when they obeyed the interim

injunction, which had been the purpose for their being made parties in the case'

Out of these pleadings, the Court framed the following three broad issues -
1. Have the complainants disclosed any cause of action within the

meaning of Article 30 of the TreatY?

2. Was an election undertaken within the meaning of Article 50 of the

TreatY?

3. Do the Kenya Election Rules i.e. The Treaty for the Establishment of

the East African Community (Election of Members of the Assembly)

Rules 2001, comply with Article 50 of the Treaty?

Et'idettc e

Thernainfactsreiiedonl:5'allthepafiies,tnostofr^'hichareoutliuedinthe

background section of this judgment, ale not in controversl'' Only one

witness, Yvonne Khamati, the 10th Claimant, gave oral evidence and was
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cross-examined at tength by counsel for all the parties. We hasten to observe,

however, that the lengthy questioning of the witness appeared to be more for

eliciting from her some desired evidence than for challenging the veracity of

her testimony. Even the uncommon mode of adducing evidence of a speech

made by Hon. Norman Nyagah, the Government Chief Whip, through her

producing a DVD recording of the speech, for the Court to view and hear, was

not challenged. The resi of the evidence was adduced by affrdavits.

At the scheduling conference, it was intimated that the l" respondent would

object to the Hansard copies annexed to the reference being used in evidence.

This appears to have. prompted the claimants to adduce affidavits from

Members of Parliamerit who participated in the proceedings reported in the

said Hansard copies. During the trial, however, the course of objecting to the

use of Hansard was not pursued, and counsel for all the parties, including the

ln respondent, referred to the copies annexed to their respective pleadings

without objection. -

In view of our finding that the evidence material to the issues for determination

is not contentious, it is unnecessary to discuss it in any detail. Where

necessary, we shall consider the evidence that is not reflected in the

background section of the judgment, as we discuss the framed issues.

The Advocates for the claimants, the ls respondent and the l't interveners

filed written submissions. In addition, the respective counsel for all the parties

as u,ell as for tlte amicus cr.n'iae made oral submissious at the hearing.
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Applicable principles

The Treaty-describes the role and jurisdiction of this Court in turo distinct but

clearly related provisions. In Article 23,the Treaty provides -
"The Court shall be a judiciat body which shall ensure the

adherence to law in the interpretation and application of and

compliance with this TreatY."

It then provides thus in Article 27(l) -

,,The court shall initiatly have jurbdiction over the

interpretation and application of this Treaft'"

The Treaty, being an international treaty among three sovereign states' is

subject to the intemation{ lpw on interpretation of treaties, the main one being

,,The vienna convent'ion on the Law of Treatie.f ". The three Partner States

acceded to the Convention on different dates; (Uganda on 24 June 1988,

Kenya on 9 November 1988 and Tanzania on 7 April 1993)' The Articles of

the Convention that are of particular relevance to this reference are Article 26

that embodies the principle of pactit sunt servanda, Article 27 that prohibits a

parfy to a treaty from invoking its internal law as justification for not observing

or failing to perform the treaty and Article 31, which sets out the general rule

of interpretation of treaties. Article 31 reads -

the

in their contescl and in the tof obiect and

allI

DUTDOSe.

-

2. Tlte contextfor the purpose of the interpretation of a treaty

shclt conrprise, ii artdition to the text, including its
precrub|e nnd currtexes :

(*)an1'agreemefi{retaitrcg(otheftecrtl:w'htclrwfis
mscle between all the pcrttes iru cottnection wtth the

conclusiott of the treaqt;
which wos ntode bv one or ore

on
(b) alrv

IO

h tlte US o th



treatv and bv the olher as an

tns related to treatv.

3. There shall be laken into account:
(a) any subsequent agreement between the parties

regarding the interpretation of the treaty or the

application of its Provisionsl
(b) anv subseouent in the aoolication of the

the

r egardine its interDrelation :
(c) Any relevant rules of international law applicable in

the relations between the parties.

4. A special meaning shall be given to a term tf it is

estabtished that the parties so intended"
(Emphasis is added)

Learned counsel for the'claimants urged that in addition to seeking guidance

from the Vienna Convention in interpreting the Treaty, the Court should, in

respect of Article 50 of the Treaty, appty what he referred to as the principle of

equivalence, which ensures that in the interpretation and application of rights

and obligations created under a tredty there is equivalence in the states that are

bound by the treaty. In other words, treaty provisions must be uniformly

interpreted and applied in the states that are parties to the treaty.

For the I't respondent on the other hand, the Court was urged to exercise its

jurisdiction with care bearing in mind the historical perspective of the Treaty

with particular reference to the recitals in its preamble in which the Partner

States recall the causes of the collapse of the fonner East African Community

in 1977 and in rvhich they resolve to act in concert to strengthen their co-

operatiol adhering to fundamental and operational principles set out in the

Trea6,. I1 apparent support of tiris subtnission leamed couirsel for the 3'd

inten,eners stressed the fundamental principle in international law of sovereign

equality of states, under which any matter over which a state does not
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expressly relinquish sovereignty, remains within its sovereignty.A state cannot

lose sovEreignty over any matter by implication of international law.

Submissions on Issue No.l

The claimants' submission on the first framed issue is that the averments in

the reference show a cause of action within the meaning of Article 30 of the

Treaty. They argue that the claimants are competent to make the reference

since they are legal and natural persons resident in East Africa. The reference

and the supporting documentary evidence, show that the contentious

nominations were madi pursuant to Article 50 of the Treaty as were the

election rules under which the nominations were done. The election rules and

the process of the nominations and approval of the nominees as members of

the Assembly are "regulations, decision and action" of a Partner State whose

legality is contestable under Article 30. In the reference, the claimants ask the

court to interpret Article 50 relative to the said process and rules and to

determine if the process and the nrles infringe the Article. They contend that

this is therefore, a justiciable cause of action. They also reiterate that this

Court has jurisdiction to determine the reference and to grant the prayers made

therein.

On the other hand the l$ respondent submits that the clairuants have not

disclosed any cause of action under Article 30 of the Treaty. In order to

establisl, a cause of acticn, a litigairt must hai'e loctrs stattdi. Tire Iiti-gailt tnltst

have sufficient interest in the subject uratter upoll r,,1iicir a cotttl is to

adjudicate. Secondly, the litigant must be seeking a retnedy in respect of a

legal right, which has been infringed or violated'

12



According to the l'1 respondent there are two viewpoints of the issue of locus

standi in the instant reference. First, from a strict perspective, since the subject

matter of the reference, namely whether the election of Kenya's members of the

Assembly was undemocratic and unlawful, is a matter of public interest, the

only person that has locus standi as the protector of public interest, is the

Attorney General of the Republic of Kenya. Secondly, from a broader

perspective, the 1", 4* and 7ft claimants, being members of the National

Assembly, may claim to have locus standi on the grourd that they have

personal interest to ensure that the National Assembly elects strictly in

accordance with Article 50. That approach, however, should be avoided as it

would make a mockery. of democracy to allow them to refer to the Court an

issue that they lost to the majority in a democratic debate in the House.

The l$ respondent also maintains that the claimants failed to show that they

have a right conferred by the Treaty, which was conkavened. Article 30 does

not confer any right on any of the claimants. It is only a procedural provision

for enforcing rights conferred under other provisions of the Treaty. If Article 30

is interpreted to confer a right on every resident of the Partner State, the Court

would be turned into an institution of resolving philosophical discussion and

speculation and cease to be a court of law. Since under Articles 34 and 52 the

Treaty vests interpretation jurisdiction in the national courts also, the substance

of the reference should be dealt with by the High Court of Kenya under Article

52. If this Court rules on the legality of the contentious election it would be

usurping the porver of ti-re High Cor-ut of Kenya.

In supporl of the foregoing submissions, learned counsel for the 3'd inten,eirers,

also contended that the claimants do not have a cause of action maintainable in

this Court, which is an international courl. Their grievance raises the question

13
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whether the 3'd interveners were elected to the Assembly. The Treaty expressly

providei:in-Article 52 that when that question arises, it shall be determined by

the relevant institution of the Partner State. The claimants did not seek remedy

from the High Court or other institution of the Republic of Kenya. Under the

principles of international law, they cannot access this Court before exhausting

the local remedy provided by the Treaty itself.

Learned counsel for the 3'd and 4h respondents, stressed that both under the

pleadings and in the evidence no claim was made against either of the two

respondents. They were not alleged to be persons whose activities gave rise to

the reference. They wele, not shown to have infringed a right conferred on the

claimants by the Treaty. No nexus was established linking the 3'd and 4ft

respondents to the activities complained of in the reference. The claimants did

not disclose, let alone prove, any cause of action entitling them to a claim and

an award against the two respondents. Although, in the interlocutory application

for injunction they were properly joined, they ought to have been discharged

after compliance with the injunction order.

Further, the 3'd and 46 respondents contend that they cannot be parry to the

reference because they are neither a Partner State nor an institution of the

Community whose acts or regulations are referred to the Court under Article

30.

Findittg oti Issue ]llo.l

From the submissions. u,e discern the folloiving five grounds upon which the

contention of non-disclosure of a cause of action is based, i.e that -
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the claimants failed to show the essential elements of a cause of action,

narnely, that their rights or interests were violated or infringed upon;

Article 30 does not create any right; it creates a forum for adjudication of

rights vested by other provisions of the Treaty;

The substantial question raised in the reference, whether the 3'd

interveners are elected members of the Assembly, is not within this

Court's jurisdiction;

the claimants have not exhausted the local remedy provided by the

Treaty; and

in the case of the 3'd and 46 respondents, it is not shown that they are

liable for the matters, which are subject of complaint in the reference.

A cause of action is a set of facts or circumstances that in law give rise to a

right to sue or to take out an action in court for redress or remedy. In Auto

Garase vs. Motokov, (No.3) (1971).EA 514, a decision of the Court of Appeal

for East Africa, Spry V.P., described a common law cause of action at p.519 D

thus -
"if a plaint shows lhat the plaintiff enjoyed a right, that the right
has been violated and that the defendant is liable, then, in my
opinion, a cause of action has been disclosed and any omission
or defect moy be amended If on the other hand, any of those
essentials is missing, no cause of action has been shown and no
amendme nt is p ermis s i b le. "

That description sets out the parameters of actions in tort and suits for breacl'r of

statutor\/ dut1, or breach of contract. Hoil,ever, a cause of action created b1r

statute or other legislation does not necessarill, fall u'ithin the saine parameters.

Its paameters are defined by the statute or legislation which creates it.

a
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This reference is not an action seeking remedy for violation of the claimants'

ro-.o, law rights. It is an action brought for enforcement of provisions of the

Treaty through a procedure prescribed by the Treaty. The Treaty provides for a

number of actions that may be brought to this Court for adjudication. Articles

28,29 and 30 virtually create special causes of action, which different parties

may refer to this Court for adjudication. Under Article 28(1) a Partner State

may refer to the Court, the failure to fulfill a Treaty obligation or the

infringement of a Treaty provision by another Partner State or by an organ or

institution of the Comrnunity. Under Article 28(2) a Parhrer State my also

make a reference to this Court to determine the legality of any Act, regulation,

directive, decision or ac_tion on the ground that it is ultra vires or unlawful or an

infringement of the Treaty or any rule of law relating to its application or

amounts to a misuse or abuse of power. Under A:ticle 29 the Secretary General

may also, subject tcl different parameters, refer to the Court failure to fulfill a

Treaty obligation, or an infringement of a provision of the Treaty, by a Partner

State.

Article 30 provides -
"subject to the provisions of Article 27 of this Treaty, ony
person resident in a Parlner State may refer for determinotion
by the Court, the legality of any Act, regulation, directive,
decision or action of a Partner State or an institulion of the
Community on the grounds that such Act, regulation,
directive, decision or action is unlawful or is an infringement
of the provisiotrs af this Treaty."

It is important to note that rione of the provisions in the tirree Articles requires

directly or by implication the clairnant to show a right or interest that rvas

infringed and/or damage that was suffered as a consequence of the matter
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complained of in the reference. We are not persuaded that there is any legal

basis on which this Court can import or imply such requirement into Article 30.

In the l" respondent's written submissions, and in the supplementary oral

submissions by the learned Deputy Solicitor General of Kenya a number of

authorities were cited in support of the contentions that the claimants had no

locus standi and/or had not disclosed a cause of action. Unforturnately no

copies were availed to the Court despite undertaking to do so. One that we are

able to comment on is the decision of the High Court of Kenya in Jaramogt

Oeinsa Odinsa vs. Zachariah R. Chesoni & Attornev General, Misc.Appl.

No.602 of 1992, a copy'of which was availed by counsel for the 6e respondent

at the hearing of the interlocutory application. tn that case, the High Court of

Kenya held that section 60 of the Constitution of the Republic of Kenya does

not confer any right to a litigant nor create a cause of action. By way of

analogy, it is argued that Article 30 ought to be interpreted in the same way. We

do not need to discuss the decision in any detail. We respectfully agree with that

interpretation. But we hasten to point out that the provisions of section 60 of the

Constitution of Kenya are not similar or comparable to the provisions of Article

30 of the Treaty. The section only vests jurisdiction, albeit unlimited

jurisdiction, in the High Court of Kenya. The court held -

"The court's unlimited powers ought to be and are used with
jadicial restraint ond only in situatiorts where ends of justice
ntalt l1s defected by .ftriltng to exercise them. To use tltese
inherent or residrtal pov,ers,, the court ntilsf be sattsfied on
grounc[s p[acecl before it that the powers sltould indeed be used.

That, in owr opirtiort, is what sectiort 60(I) prot,ides for. ft does
not create couses af actiotr or courses to follow in tltose
actions."
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In Article 30, however, the Treaty confers on any person resident in a Partner

State the right to refer the specified matters to this Court for adjudication and as

we have just said, by the same provision it creates a cause of action.

Section 60 of the Kenya Constitution, is comparable to provisions of the Treaty

that only vest jurisdiction without creating causes of action, like Articles 27,31

and 32, which respectively vest in this Court jurisdiction to interpret the Treaty,

to hear and determine disputes between the Community and its employees and

to hear and determine arbitration disputes in specified circumstances. We find a

more plausible comparison with Article 30 of the Treaty to be in Article 137 of

the Constitution of the..Republic of Uganda, which in clause (l) vests in the

Constitutional Court the jurisdiction to interpret the Constitution and in clause

(3) confers on any person the right to petition that court on an allegation that

any Act of Parliament or other law, or any act or omission by any person or

authority is inconsistent with, or.contravenes the Constitution, for a declaration

to that effect. The Supreme Court of Uganda has in several decisions held that

the Article thereby creates a cause of action. (See Ismail Serugo vs. Kampala

Citv Council & Attornev General; Constitutional Appeal No.2/98).

Turning back to the claim in this reference, we note that the claimants make no

secret of the fact that they were prompted to bring this reference by what they

claim to be unlawful substitution of the 3'd interveners for the 3'd,96, 1Otr and

1lth complainants as the NARC nominees and the resultant deeming of the

forrner as elected members of tire Assembll'. Those circuinstances per.se raise

the question u,hether tire 3'd interveners are elected ureinbers of the Assernbly

and the question is squarely within the parameters of Article 52(I), rvhich

provides -
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"Any question that may arise whether any person is an elected
mgmler of the Assembly or wltether any seat on the Assembly is
vacant shall be determined by the institution of the Partner
State that determines qaestions of the election of members of
the National Assembly responsiblefor the election in question."

Needless to say, this provision also creates a cause of action under the Treaty.

However, it is the one cause of action under the Treaty over which this Court

has no jurisdiction. Obviously, that is why the I't respondent persistently seeks

to strait-jacket this reference into the parameters of Article 52(l), to cushion the

initial argument that this Court has no jurisdiction over the reference, and

additionally to contend that no cause of action triable by this Court is disclosed.

We should mention at this juncture that the same argument is reiterated in

submissions on the second framed issue, presumably in an effort to show that it

is a non-issue. There, it is argued that the fact of the election is not disputable,

and that the substantive dispute arises from the two lists of nominees submitted

by NARC's party leader and party whip, respectively. Four of the nominees on

the party leader's list who were not elected, claim that they were the rightful

nominees who should have been elected instead of the 3'd interveners who were

on the paffy whip's list. That dispute is not within the ambit of Article 30.

Basically, it is a dispute on who should have submitted the NARC parfy

nominees, which dispute should have been solved through the internal party

mechanism. Outside the party, it is, at most, a dispute as to whether the 3'd

interveners were lawfully elected and should have been referred to the High

Couil of Ken1,a under Afticle 52.

But, under u,hatever corltext, the arguments tum rouud to oue ceutral thetne,

narnely that the Court ought not to detemine this reference. In orrt ,is\ r, the

subtle variation introduced in submissions by leamed counsel for the 3'd
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interveners that the Court had jurisdiction to grant the interim injunction and to

hear ths reference but has no jurisdiction to grant the remedies prayed for,

makes no material difference. We shall dispose of the said theme here and will

not retum to it under any other framed issue.

We agree that if the only subject matter of the reference were those

circumstances surrounding the substitution of the 3'd interveners for the said

four claimants, this Court would have no jurisdiction over the reference. In

paragraphs 29 and 30 of the reference, however, the claimants have referredto

the Court two other issues, which we consider to be the core and material

pleadings for purposes of the reference. It is those pleadings that disclose the

special causes of action.; Which evoke this Court's jurisdiction under the Treaty.

And it is only those pleadings that will be subject of adjudication in this

reference. While it is apparent that the reference of the two issues is an after

thought, in our considered opinion it is not tantamount to abuse of court process

as submitted by the 1" respondent.

In the ruling delivered on 276 November 2006, we held that the Court has

jurisdiction to hear and determine the reference. We find no reason to review

that decision. Whatever we say on the matter hereafter is to provide the details

of our reasons for the decision as we undertook to do in the said ruling'

Llnder Article 33(2), the Treatv obtiquely envisages interpretation of Treaty

provisions by national courts. However, reading the pertinent provision with

Article 34. leaves no douLrt about the prirnac), if not suilreillacv of this Court's

.jurisdictiotl o\/er the interpretation of provisious of the Treat5'. For clariti'. it is

useful to reproduce here, the tu,o Afiicles in full. Arlicle 33 prorrides -
,,1. Except where jurisdictiort is conferred on the Court by the

Trea6t, disputes in whicfu the comntunity is a party shall nol on
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And Article 34 provides - \n{nr? anv court or ffibunal :{,-!.
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considers that a rutins 'on'i';;;;";;- give a prt

gi;;i"dg*ent' requeil the t

ihe quesfion"'

The purpose of these provisions is obviousry to ensure uniform interpretatton

and avoid possible conflicting decisions and uncertainty in the interpretation 
of

the same Provisions 
of the TreatY'

Article 33e)appears 
to envisage that in the course of determining a case before

it, a nation' ""'n 
may interpret and apply a Treaty provision' Such envisaged

interpretation, 
however, can "d; 

rncidentar' The Article neither provides for

norenvisagesalitigantdirectlyrefeningaquestionastothe":::::."ionofa

rreaty provision to a natio*t 'o'"t Yi 
,, 
T:',:fi;tl;:"'r"#:ilffii1
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any partner State the right of

on the other hand' confers orr a litigant resident'Jttl;' ^"' 
t* therein' We

directaccesstotlreCottrtro,o...,*irratiorroftlreissuessetout

trrerefore, do not agree with tlre notion tl'rat beforr o'.*:t*:::.::tt'ce under

Afiicle30,alitigairthasto..exhausttlrelocalretledY,'.ltrourviewthereisno

local remedY to exhaust
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We would express reservations about the supplementary or alternative notion

that a litigant who fails to secure relief from the national courts under Article 52

would have recourse to this Court to seek the same relief.

Lastly, the 3'd and 4th respondents were not joined for being privy to the actions

of the Republic of Kenya or for any wrong they did. They were joined, as

leamed counsel rightly concedes, because of the relief sought by the claimants,

namely the prayer that they be restrained in the terms set out not only in the

interlocutory application but also in the reference. The submission would have

made more sense if it came prior to the hearing of the reference.

Accordingly we answeris3ue no.l in the affrmative

Submissions on Issue No.2

The main thrust of the claimants' submissions on the second and third issues is

that no election, within the meaning of Article 50 of the Treaty, was undertaken

and that the election rules do not provide for election. The process provided for

by the election rules and what actually transpired amount to the antithesis of an

election.

The claimants maintain that the expression "shall elect" as used in Article 50

can only mean "shall choose by vote". That is the ordinary meaning as defined

in several dictionaries, and as it is understood and practiced not only in all three

Partner States. but also in international deilocratic practice u'orldu'ide. Under

the Constitution and electoral iau,s of Kent,a tirat govem the eiections of tire

President, and of the Speaker, Deputy Speaker and Mernbers of Parliameut,

election means election through voting. The provision in the Treaty that "the
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National Assembly "shall elect" therefore, does not import a concept that is

unknown to or that differs from that envisaged and practiced by the Republic of

Kenya.

The affidavit evidence shows that three parliamentary political parties, namely

NARC, KANU and FORD-K, submitted to the House Business Committee

names of persons nominated for election as members of the Assembly. On 26ft

October 2006, the Chairman of the House Business Committee simply tabled in

the National Assembly a list of names of nine persons stated to be nominated by

the said political parties. That list did not include the names of the 3'd, 9n, 1Oft

and 116 claimants who. had been validly nominated as NARC nominees

because at the initiative-of Hon. Norman Nyagah, the Government Chief Whip,

the House Business Commiffee had replaced them with the nurmes of the 3'd

interveners. As stipulated by the election rules, the nine persons were thereby

deemed to be elected by the National Assembly.

Significantly, when introducing the nine names to the House, the Vice-

President, who is also Leader of Govemment Business, said, as his predecessor

had said on the equivalent occasion in 2001, that the nine persons were

"appointed". Both leaders knowing the difference between "elected" and

"appointed", used the latter word because what had transpired in the House

Business Committee was not an election but an appointment of the nine

persons. Besides, this was consistent with what the said Government Chief

\Mrip said in his speech recorded on the DVD, bragging immediately prior to

the process, that onllr |1. r',,ould nanle those to be sent to the Assembly. Ali that

goes to shovv that ra,hat transpired u,as uot an election b), the Natioiral

Assembly, but was at best "an appointrnent" b), the Govemment controlled

House Business Committee.
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The submissions on this issue, for the 1" respondent and the supporting

interveners; ma1l be summarised as follows. The words "election" and "elect"

as used in Article 50 do not necessarily connote choosing or selecting by

voting. They are not defined in the Treaty. Black's Law Dictionarv defines

"election" as -

"the process of selecting a person to occupy an ofrice (usually
o public oftice)"

Furthermore, though under Article 6 of the Treaty the Partner States are

committed to adhere -to. "democratic principles", no specific notion of

democracy is written into the Article or the Treaty. Besides, while Article 50

provides for the National Assembly of each Partner State to elect nine members

of the Assembly, it gives no directions on how the election is to be done, except

for the stipulations that the nine must not be elected from members of the

National Assembly and that as far as feasible, they should represent specified

groupings. lnstead, it is expressly left to the National Assembly of each Partner

State to determine its procedure for the election. This is in recognition of the

fact that each Partner State has its peculiar circumstances to take into account.

The essence of the provision in Article 50 is that "the National Assembly of

each Partner State shatl elect nine members of the Assembly tn

accordance with such procedure as [ttJ may determine. "

Learired ccunsel for the i'' intelverlers. suirllleureuts this sr:Lrmission r"'itil the

argument that tl're po\uer and discretion of the National Assembl), uuder Article

50(1) is so unfettered that the National Assembly tnay detennine a procedure of

election that excludes itself fi'om actual or pliysical voting. In exercise of that

.,4
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power and discretion, the Kenya National Assembly determined its procedure

in 2001 by making the election rules, which must be respected.

It is not in dispute that only entitled parliamentary political parties nominated

candidates for election and submitted their names to the House Business

Committee. Being satisfied that they were qualified to be elected and that they

complied with the terms of Article 50, the House Business Committee approved

nine of the nominees on 266 Octob er 2006 and on the same day tabled their

names before the National Assembly. Thereupon, by virtue of the election rules,

the nine nominees were deemed to be elected by the National Assembly. The

Speaker confirmed that the process was conducted in accordance with the

election rules. The proc6ss is a mode of democratic election by proportional

representation as practiced not only in Kenya but also in several other

democratic countries.

The question that the Court should have been appropriately asked to consider is

whether the process conforms to the conditions stipulated in Article 50.

However, the question did not arise since it was neither alleged, Iet alone

proved, that any of the nine elected persons was not qualified nor that the

specified representations, namely representations of various political parties,

shades of opinion, gender and other special interest groups were not achieved.

Learned counsel for the 2nd intervener supplemented the submissions in supporl

of an affirtnative ans\\/er to the secorrd fi'amed issue. u,ith tire conteirtion that a

proper interpretation of Article 50 is not to consider tire meairing of the

expression "to elect" in isolation but as one with the procedure that Article 50

empowers the National Assembly to determine. For the purpose of Article 50
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therefore, an election means the process determined by the National Assembly

as set out -in the election rules. If the Court undertakes the task of giving

dictionary meaning to the expressions "to elect" and "an election" it will be

assuming the role of making rules of procedure, which is the preserve of the

National Assembly.

Finding on Issue No.2

The frst step towards answering the second framed issue is to resolve the

conflict of two basic concepts on the import of Article 50 that underlie these

submissions. One concept is that the Article imposes on each National

Assembly the function_.of electing nine members of the Assembly from the

respective Partner States, with a discretionary power to determine the procedure

it witl follow in executing that function. The other concept is that the Article

confers on the National Assembly of each Partner State the responsibility, with

unfettered discretion, to determine how the nine members of the Assembly from

the respective Partner States are to be elected. To find out which of the two

concepts reflects the correct object and purpose of Article 50 as intended by the

parties to the Treaty, we have to consider the provisions of the Article in the

context of the Treaty as a whole.

However, in view of paragraph 3(b) of Article 3 I of the Vienna Convention, it

is necessary to consider first if Kenya's practice in its application of Article 50

since 2001, establishes an)/ agreement of the pa(ies regarding the interpretation

of th.at Article. I{o evidence \)\ias adduced on tire practice b)' the other tu'o

parties in their application of Article 50. Ho\\'e\rer, fi'otn the differences

betweel the election rules and the equivalent rules of procedure adopted by the

National Assemblies of Tanzania and Uganda. copies of vvhich were availed to
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Court in the course of oral submissions by counsel, it is evident, and we are able

to conclirde, that no agreement of the parties regarding interpretation of Article

50, can be inferred from the said practice. On the surface, the Tanzania rules

provide for elaborate elections by the National Assembly, while the Uganda

rules are silent on the issue of election, save that in rule 2 "election" is defined

as "a process of approval of names nominated by political parties and presented

to the House by the Speaker", and in rules l0 and ll they provide for the

Speaker to announce to the House the "nominations" of members of the

Assembly and for the publication in the Gazette of the nzrmes of the "elected

members" as soon as the Speaker announces them. Clearly, there is glaring lack

of uniformity in the app[gation of Article 50.

As we said earlier in this judgment, the Treaty creates eight organs of the

Community. It prescribes the composition of each organ and how its
membership is to be constituted. Memberships of four of the organs, namely,

the Summit, the Council, the Co-ordination Committee and Sectoral

Committees are principally constituted by specified ex officio members and

additional members determined by the Partner States from time to time. They

are all serving offrcials of the Partner States. The membership of the Court, the

judicial organ of the Community, consists of judges appointed by the Summit

on recommendations of the ParErer States. The Secretariat, the executive organ

of the Community is also constituted by appointees. The Secretary General is

appointed by the Sumurit upou nominatioir b), a Head of State. The Depufi,

Secretaries General zu'e appoirlted bv the Summit oii recomurendation of tlie

council. And the counsel to the Cornmunity is appointed on contract.
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The Assembly is differently constituted. Its composition is prescribed in Article

48. It.isThe-only organ composed of nvo categories of membership, namely,27

elected and 5 ex officio members. In Article 50, the Treaty prescribes how the

first category of membership is to be constituted, and qualifications of

members.

Article 50 is titled -
"Election of Members of the Assembly"

and the fulItext reads -
l. The National Assemblv of each Partner State shall elect, nol

from among its ry.embers, nine members of the Assemblv. who
shall represent as mach as l's feasible, the various political
parties represented in the National Assembly, shades of opinion,
gender and olher special interesl grouPs in that Partner State, in

such the National
each Partner mav determine.

2. A oerson shall he oualified to be elected a member of the

Assemblv bv the Notional Assemblv of a Partner State in
accordance with paragraph I of this Article if such a person:

(a) is a citizen of that Partner State;

(b) is qualiJied to be elected a member of the National
Assembly of that Partner State under its
Constitution;

(c) is not holding office as a Minister in thal Partner
State;

(d) r's not sn officer in the service of rhe Corurnunirl';
ottc[

(.e) hcs praren exp'erience or interest trt cousolic{rttirtg
and furthertng the ain* ond a'biectives af the

Community."
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Clearly, the overriding object and purpose of Article 50 is to prescribe a

special mode of constituting the first category of membership of the Assembly.

This is done by providing in express, unambiguous and mandatory terms that

the section of the Assembly comprising 27 members shall be constituted by

members elected severally by the National Assemblies of the Partner States,

each of which is entitled to elect nine members. We should observe that this is

a notable departure from provisions of Articles 56 and 57 of the 1967 Treaty

for East African Co-operation, vnder which each Partner State was mandated

to "appoint nine" of the "twenty-seven appointed members" of the Legislative

Assembly.

It is also significant that unlike in respect of the other organs, the Treaty does

not leave it to each Partner State to appoint or nominate for appointment or

otherwise determine the members of the Assembly. In our view, according to

the ordinary meaning of the expqession "the National Assembly of each

Partner State shall elect nine members of the Assembly", the National

Assembly of each Partner State is unconditionally assigned the function of

electing nine members of the Assembly. In other words Article 50 constitutes

the National Assembly of each Partner State into "an electoral college" for

electing the Partner State's nine representatives to the Assembly. We think that

there can be no other purpose of naming the National Assembly in this regard

other than to constitute it into an electoral college.

The rest of tire provisions of Ailicle 50 do not add to or subtract from that

assiqirmetlt. Tirei, otily sen,e to Ieave turo tuatters ip the Natiolal Asseurbh,'s

discretion. First, while the Article provides that the nine elected members shall

as much as feasible be representative of the specified groupings, by implication
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it appears that the extent of the feasibility of such representation is left to be

determined-in the discretion of the National Assembly. Secondly, the National

Assembly has the discretion to determine the procedure it has to follow in

carrying out the election.

In our considered view, the decision to constitute the National Assembly of

each Parher State into an electoral college was a deliberate step towards

establishing a legislature comprising people's representatives. The National

Assembly, being an institution of people's representatives, is next to the people

themselves, the second best forum for electing such representatives. We are

therefore not persuaded.by the submission of counsel for the 1o interveners that

the discretion of determining the procedure of electing the representatives

includes an option for the National Assembly to assign the function to any other

body. That submission has the effect of extending the discretion beyond what is

provided in Article 50. It also offends the well established principle articulated

in the maxim: "Delegata potestas non potest delegari" (a delegated power

cannot be delegated.

The next step towards answering the second framed issue is to consider what is

meant by the words "election" and "elect" in the setting they are applied in

Article 50 and in the context of the Treaty as a whole. The l't respondent and

the supporting interveners capitalise on the absence of any definition of those

u'ords in the Treatl, and on the fact that the u,ords are capable of bearin-e

1realilgs otirer than chocsing by t,ote. Hor','e\iel. tieither fact leads to all)'

uraterial collsequence. Tire abseirce of an5' definition of the t'ords in the Treatl'

is lot ground to contend that the parlies to the Treaty attached no tneaning to

them. The phenomenon of double or even multiple meanings of words is a
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common occurrence but does not prevent a court giving the word interpretation

in the context it is used. In International Law and order by Prof. Georg

Scwarzenberger, (Stevens & Sons, London l97l), under the Chapter on Treaty

Interpretation, the learned author, commenting on Article 31 of the Vienna

Convention on the Law of Treaties- which we reproduced earlier in this

judgment, says at p.l2l -
"In accordance with the general rule on interpretation in the
Vienna Convention, the object of treaty interpretation is to give
their "ordinary" meaning to the terms of the treaty in their
contexl and in the light of its object and purpose.

Unfortunately, almost any word has more than one meaning.
The word "mea_ning" itself has at least sixteen different
meanings. Thus dparties are in dispute on any term of a treagt,
each one of them is likely to consider the meaning it attaches to
a particular word as the ordinary meaning in the context and in
the light of the object and purpose of the treaty."

Fortunately, the words that are under consideration do not bear a multiplicity of

meanings. It is common ground that the ordinary meanings of the words

"election" and "to elect" are "choice" and "to choose" respectively; and that in

the context of Article 50 the words relate to the National Assembly choosing or

selecting persons to hold political positions. What is in contention is whether

the parties to the Treaty intended the choice or selection to be done through a

process of voting or through any other process to be determined by each of the

three National Assemblies.

The pihettoureuon of multiple meaninss of u,ords makes interpretation of

doclttlents a \,€[/ difficuit task: but the tasli is irot insumrountable. Rules of

interpretation have been designed to ease the burden, hence the need to invoke

them. Indeed, in the instant case, the contention revolves more on the intention
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of the parties to the Treaty than on the meaning of the words. Two trite rules of

international law, which emanate from the principle of pacta sunt servanda, are

of particular relevance here. One is that treaty provisions are presumed to have

meaning and must not be construed as void for uncertainty, in the way contracts

between private persons may be construed at municipal law. The other is that

the parties to a treaty cannot be taken to have intended an absurdity' (See

Manual of Public International Law Edited by Prof. Max Sorensen, Uganda

Publishing House Ltd. 1968; para.4.30 and 4.31).

In our view, it would lead to unnecessary uncertainty, if not to absurdity, if

Article 50 were construed to mean that the parties to the Treaty intended to

attach no meaning to thb words "election" and "to elect" used in Article 50,

leaving it to each National Assembly to adopt its preferred meaning of the

words through the rules of procedure it determines. Counsel for the 1"

interveners advanced a theory that the matter was intentionally left open-ended

because of differences in the level of political development of the Partner

States, and in support of the theory relied on the inclusion of the principle of

asymmetry among the operational principles of the Community set out in

Article 7 of the Treaty. With due respect to leamed counsel, we find no legal or

factual basis for his perception or speculation that at the time of entering into

the Treaty the Parfirer States were at different levels of political development.

To our understanding, the operational principle of asymmetry he cited in

support of his argument. relates to the acknowledged economic imbalances for

u,hose rectification the parlies have. Lr1'appropriate protocol. set a fonnltla atld

tirire-tr-ame. It is lot airplicable to anv iniao'tted uneven political developtneut

of the Paftner States
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We think that Articles 5 and 6 have a bearing on the subject at hand. By the

Treaty, the-Partner States established themselves into the Community, for the

achievement of elaborate objectives set out in Article 5. For purposes of this

judgment it suffices to say that the overall objective is developing and

strengthening co-operation in specified fields for the mutual benefit of the

Partner States; and further establishing among themselves into several stages of

integration up to a Political Federation, in order to affain inter alia raised

standard of living and improved quality of life for their populations. Article 6

outlines five sets of fundamental principles that the parties chose to govern their

achievement of the Community objectives. Again for the purpose of this

judgment it suffices to highlielt only (a) and (d), namely the principles of -

o mutual trust, political will and sovereign equality;
o good governance including adherence to the principles of

democracy.....

Two other facts are worthy of taking into account. Ordinarily a reference to a

democratic election of persons to political off,rce is understood to mean election

by voting. Secondly, in all three Parfrrer States, the National Assembly has the

function of electing its Speaker and Deputy Speaker. It executes that function

by voting in one form or another.

The Constitution of the Republic of Kenya provides in sections 37 and 38 that

the Speaker and the Deputy Speaker, respectively, shall be elected by the

i'Jational Assembh'. Those provisions are reiterated in the Standin-s Orders.

u,hich then set out elaborate procedure of conductiirg the election by S21161. 1,-,

contrast, Order 154 provides that Members and the Chainnan of any select

comniittee shall be "nominated" by the House Business Committee unless
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nominated by the House on setting up the select committee. Under Order 155,

the Houie Business Committee may "appoint" in place of a member whose

membership has ceased or who is absent, another member to act. In the

scenarios under Orders 154 and 155, no voting is envisaged.

In view of all the foregoing, we find it very unlikely that in adopting Article 50,

the parties to the Treaty contemplated, let alone intended, that the National

Assembly would elect the members of the Assembly other than through voting

procedure. Needless to say, an election through voting may be accomplished

using such diverse procedures as secret ballot, show of hands or acclamation.

'Ihe electoral process mpy.or may not involve such preliminaries as campaigns,

primaries and/or nominations. An election may be contested or uncontested. In

our considered view, the bottom line for compliance with Article 50 is that the

decision to elect is a decision of and by the National Assembly.

The evidence before us leads to only one conclusion, namely that the National

Assembly of Kenya did not undertake or carry out an election within the

meaning of Article 50 of the Treaty.

Submtssions on Issue No.3

On the third issue specifically, the claimants contend that the election rules do

Llor tlieet tjie tlli'eshold set b), Article 50. and to titat e)itetlt har e uo bearing on

the aticle' In fonnulating tire electiou rules' the Ken}'a National Assetnbll'

disregarded the limits of its discretion under Arlicle 50. This is particularly

borne out b1, the evidence from the Hansard reports of the debate in the
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National Assembly in 2001. The evidence clearly indicates that the rules were

adopted notrl,ithstanding that their inconsistency with Article 50 was articulated

by a number of contributors to the debate. In that connection, during the

proceedings of 266 Octob er 2006, in the course of ruling that the National

Assembly was bound by the election rules it adopted against his advice in 2001,

the Speaker observed that the Kenya National Assembly was living a lie with

regard to election of members of the Assembly and urged the House to re-look

at his rejected draft rules as it had a right and duty to amend inter alia rules that

are not in consonance with the expectations of the public.

Learned counsel for the.claimants urged that in interpreting the Treaty relative

to the election rules, the Court must bear in mind the principle of equivalence,

which requires that the Treaty be applied uniforrrly among the Partner States;

and the principle of primacy of Community law in case of conflict with national

law.

The ls respondent on the other hand submits that the election rules do comply

with Article 50. Under the Treaty each Partner State has the discretion to

choose any democratic electoral system for the election of the members of the

Assembly. The election rules made by the Kenya National Assembly establish

such a democratic electoral system of proportional representation. They do not

infringe Article 50 in any way and the Court should respect them.

The I't interyeners support the submission that the election rules u,ere lawfully

made by 1L,. Kenya National Assembll, r,,'ithin its discretion under, and in

compliance u,ith, Article 50(l). Thei, submit that iir interpreting that Arlicie and

applying it to the election rules, tlie Court should take the rules as they are, and

not consider whether the rejected drafts were better. The Coufi cannot question
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the validity of the rules on basis of whether they are democratic enough. They

were mide-by the competent authority, and were adopted in a democratic

manner after a detailed and focused debate. The Court may only determine if in

making the rules the National Assembly complied with its mandate to

determine a procedure that caters for the stipulations under Article 50.

In addition it is contended that the claimants are estopped from challenging the

validity of the election rules, which they recognised and relied on up to the

conclusion of the election.

Findings on Issue No.3

We should at the outset-feiterate that the point we have to decide on under this

issue is whether the election rules constitute an infringement of Article 50 of

the Treaty. It is therefore, immaterial that the claimants or any of them may

have previously regarded the election rules as valid or may have done anything

or taken any step in pursuance of their provisions. We say this because it is our

firm view that once a question of infringement of the Treaty is properly referred

to this Court under Article 30, the question ceases to be of purely personal

interest. This court would be failing in its duty under Article 23 if it refuses to

determine the question on the ground of the claimant's previous conduct or

belief.

Furthermore, it is well settled that the doctrine of estoppel cannot be raised

against tlre operation of statute. (See Morilime Electric Co. Ltd t's. General

Doiries Lttl.- (1937) 1 Ail EF.748: So ttthenc[-an-Sea Grlrtatl t,s. ott

(lVtukfordt Lrd., (1961) 2 All ER 46 and Tannsl dustries

Conmis er of Custotns ond (i968) EA 471. Similarly in our view,Excise

estoppel cannot be invoked to prevent an inquiry into an alleged infringement
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of the Treaty. If the rules made in exercise of power conferred by Article 50 are

ultra vires.Jhey cannot be saved on the ground that the claimants previously

regarded them as intra vires.

The point of inquiry under this issue is what the rules provide in regard to

"election of the members of the Assembly." Consequently, the l't respondent

misses the point when he submits that through the rules the National Assembly

adopted a democratic system of proportional representation. Proportional

representation can be effected through nomination and/or appointment as is the

case, under Article 33 of the Kenya Constitution, for the "nominated members"

of the National Assembly. In any case, it is the Treaty that provides for

proportional representation in the Assembly, and which directs that the

representation shall be achieved by election. The critical point is not whether

the rules provide for proportional representation but whether they provide for

election of members of the Assembly on basis of proportional representation as

provided by Article 50. '

The election rules provide in rule 4, that the National Assembly shall elect the

nine members of the Assembly "according to the proportion of every party in

the National Assembly".To that extent, there is partial compliance with Article

50. However, the apparent absence of any provision to cater for gender and

other special interest groups is a significant degree of non-compliance,

notwithstanding the discretion of the National Assembly in determining the

extent and feasibility of the representation.

The major deviation fi'om Article 50 is that the election rules do not provide for

the National Assembly to elect the members of the Assembly. Rule 5 provides

for the nomination of candidates b), the political parties and sets out the

37



procedure for submitting nomination papers to the House Business Committee.

Rules 6 anil7 then provide -
"6. The House Business Committee shall consider lhe
nominees of the parties delivered to it under sub-rule (4) of rule
5 and shall ensure thal lhe requirements of Arlicle 50 of the
Treaty are fulfilled.
7. (Ipon being satisJied that the requirements of rule 6 have
been complied with, the House Business Committee shall cause

the names of nine nominees of the parties to be tabled before
the National Assembly and such nominees shall be deemed to
have been elected as members of the East African Lesislotive
Assemblv in ce with Article 50 of the Treatv."
(Emphasis is added)

It is not clear if "the requirements of Article 50" mentioned in rule 6 and "the

requirements of rule 6" mentioned in rule 7 are the same or different, thus

making the role of the House Business Committee in the process rather

uncertain. What we can deduce from the rules is that its role is to vet the

nominees to ensure that they qualiff to be elected and presumably that they are

representative of the groupings spec'ified in Article 50. Be that as it may, it is

plain from the two rules that the nine nominees are not elected by the House

Business Committee, contrary to a spirited effort by counsel for the 3'd

interrreners to argue that the House Business Committee is "an electoral

college". If that were so, it would be unnecessary to stipulate that the nominees

are deemed to be elected by the National Assembly. Indeed the use of the

expression "nominees are deemed to be elected" signifies that the nominees are

not elected.

The satne learned counsel persuasivell' argued tirat the tt'ord "deen1" is a good

legal u,ord in common usage. He assefted: "We deern that u,hich in larv ought

to have taken place, to have taken place".
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We agree that the word "deemed" is commonly used both in principal and

subsidiary legislation to create what is referred to as legal or statutory fictton.
The legislature uses the word for the purpose of assuming the existence of a fact

that in reality does not exist. In St. Aubvn vs. A.G. (19s1) 2 Al ER 473,

Lord Radcliffe describes the various purposes for which the word is used

where, at p.498 he says -
"The word "deemed" is used a great deal in modern legislation.
Sometimes it is used to impose for the purpose of a statute an
artiJicial construction of a word or phrase that would nol
otherwise prevail. Sometimes il ls used to put beyond doubt a
particular construction that mighl otherwise be uncertain.
Sometimes it is usid to give a comprehensive description that
includes what is obvious, what is uncertain and what is, in the
ordinary s en se, impossible. "

It is common ground that the election rules were made "in exercise of the

powers conferred by Article 50(l) of the Treaty", and obviously for the purpose

of implementing the provisions of the said Article. ln rule 7, the legislature used

the word "deemed" in order to create the fiction that upon the names of party

nominees being laid on the table they would in law be elected by the National

Assembly as members of the Assembly although in reality they are not so

elected. The reason for creating that fiction is that Article 50 of the Treaty

expressly provides that the nine members of the Assembly from each Partner

State shall be elected by the National Assembly. In other words the fiction was

created to circumvent an express provision of the Treaty.

ht lr'tdira ssw,ltfter w" uiltoft oL[]tdio, JT (1999) (9) SC 557: (2000) I SCC

168. a statutory declaration of non-existent facts as existing, u,hicir was

unrelated to existing facts was held to be in violation of Articles 14 and 16 of

the Indian Constitution. Sirnilarly we hold that rules made for the purpose of
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implementing provisions of the Treaty carurot be permitted to violate any

provision of the Treaty through use of legal fiction. To uphold the legal fiction

in rule 7 of the election rules would be tantamount to upholding an amendment

of Article 50, by one Partner State unilaterally. We can f,rnd no justification for

doing so.

The dichotomy that this situation poses is as follows: The National Assembly of

any democratic sovereign state has the powers of regulating its conduct through

rules of procedure by whatever name called. Once made and adopted, they are

binding until revoked, amended or otherwise modified by the National

Assembly itself. Ordinarily what the National Assembly does in accordance

with such rules is lawfrri and valid. However, a state, which in exercise of its

sovereign power binds itself to an international treaty, may end up facing

conflicting demands, namely the demand to abide by its treaty obligations and

the demand to abide by its own rules that conflict with the former.

In the reference, the claimants plead, and in the written submissions by counsel

it is reiterated, that the election rules were not gazetled or published. However it

was not seriously canvassed, Iet alone proved, that failure to gazetle or publish

them rendered the rules invalid or of no legal effect. In the written submission

the rules are described as "window dressing" with no bearing on Article 50,

with the additional passing remark: "They have not even been gazetted or

published independently". We make this observation because proof that the

rules are of no legal effect ra,ould have erased or a'r,oided the dichotomy. As it

is. itorvei,er'. rr,'e stait from ihe position tliat tiie ruies are binding on the l'JationaI

Asseirbly and then consider if tireir inconsistenc)/ u/ith or iirfringenreut of

Arlicle 50 renders thern unlau,ful and not binding on the National Assembly.
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As we pointed out earlier in this judgment, the Treaty provides in A:ticle 33(2)

that decisions of this Court on the interpretation of provisions of the Treaty

shall have precedence over decisions of national courts on a similar matter. That

provides a clear-cut solution in the event of conflicting court decisions. But the

Treaty does not provide a similarly explicit solution to the dichotomy where a

Treaty provision (say Community rule) is in conflict with a national rule.

We think the solution lies in the basic principle at international law, to the effect

that a state party to a treaty cannot justiff failure to perform its neaty obligation

by reason of its intemal inhibitions. It cannot be lawful for a state that with

others voluntarily enters_.into a teaty by which rights and obligations are vested,

not only on the state parties but also on their people, to plead that it is unable to

perform its obligation because its laws do not permit it to do so. The principle is

embodied in Article 27 of the Wenna Convention on the Law of Treaties,

which reads - 
.

"A pargt may not invoke the provisions of its internal law as
justification for its fatlure to perform a treafit. This rule is
without prejudice to article 46."

We were referred to several judicial decisions arising from national law that

contravened or was inconsistent with European Community law, as persuasive

authorities on this subject. (See Algemene Transporten Exoeditie

Ondernemins van Gpnd en f .oos vs. Nederlandse Adminlstratie der

Belastingen [963] ECR l; Flnninio Costa vs. ENEL U9641ECR 585; and

.4-nmrirtstrsztarce r[eile Ftnonze r{ello S{a(o vs. Stntmerutlro[ [978] ECR 629).

Iu some cases the national lau, in issue rn,as in existence u4ren tire Community

larv came into force, rvhile in others it u,as enacted after the Comrnunity larv. In

eitlier case rvhere there is conflict betu,een the Communitv larv and the national
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law the former is given primacy in order that it may be applied uniformly and

that it mly be effective.

For purpose of illustration, it suffices to briefly describe what are commonly

called the Factortame cases. Spanish fishermen who owned British registered

fishing boats challenged in the British courts new English legislation for being

discriminatory in breach of European Community law. They applied for an

interim injunction to postpone the operation of the new legislation pending a

preliminary ruling on a reference made to the European Court of Justice (ECJ)

to determine if the law was contrary to Community law. The House of Lords

dismissed the applicati:l.on the ground that under the English law the courts

cannot issue an injunction against the Crown. That decision was also referred to

the ECJ which held that the fuIl effectiveness of Community law would be

impaired if a rule of national law could prevent a court seized of a dispute

governed by Community law fro.m granting an interim relief. On basis of the

preliminary ruling by the ECJ, the llouse of Lords in R vs. Secretarv of State

for Transoort, ex o. Factortame Ltd. (No.2t [1991] 1 A.C. 603, reconsidered

and reversed its previous decision.

In the instant reference, the position of the l" respondent and the supporting

interveners appears to be on weaker ground. First, while we appreciate that the

election rules were subject of a full debate touching on the provisions of Article

50, and that the rules were adopted through a democratic decision, the decision

rvas made irrespective of the awareness of the possibility that the rules were an

ilfiitl,temeut oil Ariicle 50. Secoldli' it is ttoteu'ottli,r" that tire I'Jational

Assernbl5, made the rules not in exercise of sovereignb/ ililtereut itl a state. but

in exercise of a discretionary po\ /er conferred on it by the Treaty. It rvas bound

to make rules that conform to the primary purpose of the Article that conferred
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the power, which primary purpose is to provide for the election of nine

members oFthe Assembly by the National Assembly of each Partner State. That

purpose is defeated by the provision of rule 7 of the election rules, which

provides for a fictitious election in lieu of areal election.

We therefore find that the election rules infringe Article 50 to the extent of their

inconsistency with it, which we have identified.

In the result we declare that the National Assembly of Kenya did not undertake

an election within the meaning of Article 50 of the Treaty, and that the election

rules in issue infringe the same Article.

We order that the claimants shall have costs of the reference to be bome by the

I't respondent and to be taxed by the Registrar taking into account that a single

applicant could have presented the reference. All other parties shall bear their

own costs.

Before taking leave of this reference we are constrained to observe that the lack

of uniformity in the application of any Article of the Treaty is a matter for

concem as it is bound to weaken the effectiveness of the Community law and in

tum undermine the achievement of the objectives of the Community. Under

Article 126 of the Treaty the Partner States commit themselves to take

necessary steps to inter alia "harmonise all their national laws appertaining to

the Commanity". In our considered opinion this reference has demonstrated

arlplt, the urgent need for such irannonization.

Secondli,, u'e also are constrained to sa1, that u,hen the Partner States entered

into the Treaty, they embarked on the proverbial joume), of a thousand rniles

u,hich of necessity starls with one step. To reach the desired destination they

I
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have to ensure that every subsequent step is directed forward towards that

destinationznd not backwards or away from the destination. There are bound to

be hurdles on the way. One such hurdle is balancing individual state

sovereignty with integration. While the Treaty upholds the principle of

sovereign equality, it must be acknowledged that by the very nature of the

objectives they set out to achieve, each Partner State is expected to cede some

amount of sovereignty to the Community and its organs albeit in limited areas

to enable them play their role.

Dated at Arusha. this daY of 20,07

MOIJO. M. OLEKEIUTUA
PRESIDENT

JOSEPH. N. MULENGA
\rICE PRESIDENT

AUGUSTINO. S . L . RAMADIIANI
JIIDGE

I(ASANGA MULWA
JUDGE

EtrAROLD R. NSEKELA
JUDGE

\
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LEGISLATIYE ASSET4tsLY

WHER"EAS pursuant to Article 51 of the Treaty for the Establishment of tre East African
Community, elected members of the East African Legislative Assembly hold office for frve

AND WHEREAS the term of office of the elected Members whose tenure started on the 56
day ofJune,2007 expires on the 5h day ofJune Z}LZ;

HoTING that under Rule 85 of the Rules of Procedure of the East African Legistative
Assembly at the expiry of the t-erm of mu essemury, ttre neuartoislt. or. cor..nrent of the
Parher States are mandated to issue a proclamation dissolving the Assembly;

Now THEREFORE, in exercise of the powers conferred upon the'Heads of State or
Government of the ParErer States by Rule 86 of the Rules of Procedure of the East African
Legislative Assembly, we hereby proclaim bhat the first Assembly will stand dissolved with
effect from th1 5h day ofJune ZOL2.

i

ITIADE under our hands this, of .llflfuw:........ .......r0,,

,t,h.+{

HE l.{wai Klnki

Presideflt
Republic of Kenya

l,tuscvcni

Preident
Republic of Uganda

tlE Phrrc l{kurunztze

President
Reprab[ic oi Burund[

H.E Dr. l{ohamcd
Gharib Bilel

Vice President
The United Repubft'c of
Tanzamie

RL Hon. Picrrc Demicn
Hebumur=rnyi

Prime Mini*er
Republic of Rwanda

Yowcri
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EAST AFRICAN COITIIIiUilTTY

PROCLAMATION

tsY THE HEADS OF STATE OR GOVERHI"IEIIT OF

T}t= EASI AFH,;C.AN CoFIT,IUHITy PART}iEH.sIA.TES O}g THE CO},I}TEilCE}i1E}i.i OF

rtr,l rn:nD E"},ST AFR] f,.il.ili LEG]5,L,ilTryE AsSE},i BL"/

\^THEREAS pursuant to Article 51 of the Treaty fpr the Hablishment pf ure E-at Aric-an

community, elrted member.s of ttre .Ea-st African Legislative Assembly .hold office fo'r five

years;

AND WHER.EAS the term of office of the elecH Members, whose tenure,started on the 59

day of June, 2007 o<pires on the 5h day of June ZQL};

NOTTNG THAT under Rule 5 0f the Rules of Procedure of Fre East Afrigan Leglstabve

Assembly, the Heads of state or Government pf the P-artner Stats -are m-andated at lhe

beginning of the term of the Assembty to issue a Proclamatron for the eommencement of a

new Assembly;

FURTHER NOTING iffAf the Members of the Second Legislativ-e Assembty took Oath of

Alegiance as required under the Treaty for the Establ'shment of the Eas.t Afrieln epmm-uni-ty

on 5h June 2007;

AilD FURTHER NOTTNG THAT on the 18h day Of June 2007 we issued -a PrgElam-atisn lp

the effect that the second Legislative Assembly shall be deemed to have commencqd on 5*

June 2007i

NOW THEREFORE, in ocercise of the powers gonfiened upon the Heads pf SEte or

Government of the partrrer states by Rule 5 of the Rules of Prpcedure of the East -Afrie-an

Legislative Assembly, we hereby proctaim that the third Legislawe lssembly shall commence

on 5h June 2012

MADE under our hands this. .*,aay or $7adbtu'
.2Q-1_1

(
1

HE l,(wai rcbaki

Presidert
Republk of XcnF

ilE Yoweri Xaglrta
!lusevuni

Presidert
Rcpublic of lJganda

ilE Pierre Flkurunziza

President
R.cpubtk of Burundi

H.E Dr- lrlohamcd
Gharib Eilal

\4ce Pre$dert
Thc Unitcd Rcpublk of
Tar'-tnb

Rt. ttooPierre Domieo
Habumur=rnYi

Prirne illnister
Rcpublk of Rmrde
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Annex Four

Treaty for the Establishment of the East African community

(Election of Members of the Assembly) Rules, 2OO1

i

REPORT ON THE RUIES OF PROCEDURE FOR IHE EI.ECTION OF MEMBERS TO THE EAST AFRICAN LEGISTATTVE ASSE'VIBLY - 20I2



t

I{

SPECIAL ISSUE

KenYa Gazette SuPPlement No' 77

(Lee islative SuPPlement No' 48)

Leort- Norlce No. 154

THE TREATY FOR T}IE ESTABLIS-HMI'NT OF THE EAST

AF;RICAN COMMUNIfi AC-f ,2ffiO
(No. 2 of 20ffi)

INEXERCISEofthepowe,sconferredbyArticle50(l)ofthe
Schedule to the fr.rry"Li rhe Establishmeni of the East African

Community Acr' 2000,'tnt' Nution'f Assembly makes the following

Rules:-

THE TREATY FOR THE ESTABLISHMENT OF THE E4!T-
AFRICAN COTUTT,,UT'TTfri ITT-TCNON-OF MEMBERS OF THE

ASSEMBLY) RULES, 2001

l. These Rules may be cited as the Treary for the Establishment of

the East ,African C.rtirr,rity'[il"trio" of Mlmbers of the Assembly)

Rules,2Oll.

2. In these Rules, unless the conlext otherwise requires-

"candidate" nleans a Person who is nominated to stand for election to

the East African Legislative Assembly;

"election" means an election to the East African Legislative

Assembly;

"House Business Committee" means the House Business Committee

$et up under the Standin8 Orders;

"nomination" tneans nomination as a candidate to stand for election
:lo the East Afti.rn Legislative Assembly;

"part)'i means a parliamenrary political party;

"party leader" means the leader of a parliamentary political party;

"party whip" means the Pe tson designated as such by a parliamentary

Fnlitical party;

"Returning Officer" means the Clerk of the l'iational Assembly;

"Treatv" nteans the Treaty for the Eslablishment of the East African

Cornmunl111 sel out in the Schedule to the Act;

"standing Orders" nteans (hc Standing Orders of the National
trr.'nUfrlrr.le-pursuirrt to s.ction 56 of the Constitutiorr of Kenl'a'

,. J. nto p€rsorl shcll be qrr:tlified to he a clnrjiclate for cleciion lo the

iast Alric'ln l-cgisl:rti':,: ls's.,"ttl.'- rritless-he cr she is qrrllificd itr tre so

,itcre<l irr :,...,rii1,,,,.,, r',,ii; ..\rriclle 5{} (2) rlf ih: l re;rtt'.

'i (11 Ilr" ll;rii,"r;rl j'r'ltrt'i'lr:'i;illl 
''lr''t llr':;tiirl l't^"ll'.:'rs o{ i}il

i.,,, ..rl;i...,'. i , ,,, r ,,i l, ;'..,.r rllri:,'rr'i;1,irr,l lrr ):t r'i''' l' 'i trrtrlt' '\rii''1 
'rr

':l', ;,,',,r ,'' ','i,',' "i'' l'";"']li"t"'l '"'.i 'i';rrl"'r':lr" ii;rti'':t;'l

1:!i :,11

56-1

26:h October, 20Ol

Citation..

I nlcrprctation

Ou ulificr tion
k r clcctirrn.
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Nomination
prmdurc.

Vctting of
nominations.

l abling ol
nominccs in
lhc National
Asmbly-

Ma[cn not
providcd for

SCHEDULE (rule 5 (l))

NOMINATION FORM FOR ELECTION OF A MEMBER OF THE EAST AFRICAN

LEGISLATIVE ASSEMBLY

Election of a member of the East African Legislative Assembly to be held on the .. ...

l, the undersigned, being the party leader/party whip of the parliamentary pa'ty specified

hereunder hereby certify the nomination of the undermentioned person as a candidate at

the said €lection.

Candidate's Nante in Full Address Occupation o r D e sct i7t ton

t|
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