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RT EP SED ESOFP ED RE THE EL N F MEM

THE AF N LE6I TIVE BLY

I. O PREFACE

1.1 Committee Mandate

Mr. Speaker,

The Departmental Committee on Defence and Foreign R,:lations is established pursuant to

the provisions of Standing order l98 (l). Under the provisions of Standing order l98 (3) the

Committee is mandated to:-

(a). investigate, inquire into, and report on all matters relating to the mandate,

.urug"-"nt, activities, administration, operations and estimates of the assigned

Ministries a nd dePaftments;

(b). study the programme and policy obiectives of the Ministries and departments and

the effectiveness of the implementation;

(c). study and review all legislation referred to it;

(d). study, attets and analyse the relative tuccets ctf the Ministries and departmentt at

measured by the results obtained as compareo'with its stated obiectives:

(e). investigate and inquire into all matters relating to the assigned Ministries and

depariments as they may deem necettaly, and as may be referred to them by the

House or a Minister; and

(f). make reports and recommendations to the llouse as often as possible, including

recommendation of proposed legislation'

The Committee is also mandated to scrutinize the budget of line Ministries as provided under

Standing Order No. 152 states which that:-

(i) Upon being laid before the National Asseml>ly, the annual estimates shall stand

committed to the respective departmental Comrnittees accordiitg to their mandates.

(ii) Each departmental Committee shall consider, discuss and review the estimates

committed to it under this standing order and ::ubmit its report thereon to the House

within twenty one days after they were first laiat before the House.

The Committee oversees the performance of the l'ollowing Ministries and Government

departments:-

Defence:
Foreign Affairs:
East African CommunitY: and

(i)
(ii)
(iii)
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(iv) National Security lntelligence 5ervice.

Under the above Ministries, the Committee covers the following subjects:

(i)
(i i)

(iii)
(iv)
(v)
(vi)
(vii)
(viii)

Defence matters:
Foreign policy:
Treaties , Conventions and Agreements;
lnternational and Regional Organizations;
Bilateral and Multilateral Relations:
Regional Cooperation policy:
East African Community Affairs:
National Security lntelligence.

Hon. Adan W. Keynan, MP - Chairperson
Hon. Benedict F. C,unda, MP - Vice Chairperson
Hon. George O. Nyamweya, MBS, MP
Hon. Jeremiah N. Kioni, MP
Hon. Charles M. Kilonzo, MP
Hon. Peter E. O. Anyanga, MP
Hon. Wilson M. Litole, MP
Hon. Martin O. Ogindo. MP
Hon. Mohamed Hussein Ali, MP
Hon. Julius K. Kilonzo, MP

1.2 CommitteeMembership

The Committee comprises the following Members of Parliament:-

The
The
The
The
The
The
The
The
The
The

2.O Justification for Consideration of New Rules of Procedure for election of Members of
the East African Legislative Assembly

2.1 Speaker's Communication on the matter

Mr. Speaker,

On Thursday, 8'n March, 2012 you delivered a communication to the House (Annex One)

regarding the process for the election of Members to represent the R.epublic of Kenrrta !n the

East African Legislative Assembly. Mr. Speaker, you reminded members that the five year

term of the present East African Legislative Assembly, which is the 2'd Legislative Assembly of

the East African Community, will come to an end on 4'h June, 2012. You impressed on

Members that it was imperative that the House commences and concludes the process of

election of Members of the East African Legislative Assembly (EALA) in good time, ahead of

3
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I
j

the inauguration of the 3'd East African Legislative Assembly due on 5'h June, 2Ol2 and to

avoid repeat of the pitfalls and challenges experienced in the Iast exercise on this matter..

Further, Mr. 5peaker, you reminded Members of Article 50 of the Treaty for the

establishment of the East African Community which require the National Assemblies of each

partner State to come up with rules of procedure that govern the election of Members to the

East African Legislative Assembly. You informed the Members that the draft Rules of

procedure contemplated by Article 50(l) of the Treaty were ready and would be forwarded

to the Departmental Committee on Defence and Foreign Relations, which would then be

required to table a Report for debate and adoption.

2.2 The Committee's Responsibility on the matter

Mr. Speaker,

While taking heed of your advice and directive, the Committee swiftly seized of the matter.

The Committee noted that as clearly ruled by the East African Court of Justice at Arusha, the

previous election rules, i.e. Treaty for the Establishment of the East African Community

(Election of Members of the Assembly) Rules 2001did not meet the threshold set by Article

50 of the Treaty. lt was noted that the Covernment of Kenya lost colossal sums of taxpayers'

money in form costs of suit, arising from previous inadequate handling of the matter. The

Committee further noted the need to avoid recurrence of similar scenario and the need to

develop rules that will be useful to the country and for posterity purposes. The Committee

therefore did not leave anything to chance when scrutinizing the draft rules. Every necessary

aspect was considered, relevant stakeholders were engaged/ consulted, and appropriate

documents were used as reference.

ln this report, the Committee incorporated provisions that ensure that not only transparency

and accountability takes place in the nomination procett but also in the elections. lt will be

recalled that during the last elections, it was alleged that the House Business Commiffee had

forwarded the wrong list of nominees to the East African Legislative Assembly. Some parties

claimed that the namet of the Members that they had nominated were not the tame ones

that had been forwarded to the East African Legislative Assembly. The East Africa Court of

4
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Justice too, held that the National Assembly of Kenya did not undertake or carry ,,, ,l

election within the meaning of Article 5o of the Treaty- lt was noted that what had

transpired was not an election by the National Assembly, but was at best "an appointment"

by the 1overnment controlled House Business Committee.

2.3 Committee Meetings

The committee held five (5) meetings to review and consider the draft rules of procedure for

the election of Members to the East African Legislative Assembly. The minutes of the

deliberations are attached. When reviewing the rules. the Committee was guided by the

following factors: -

i) The Constitution of KenYa;

ii) The Standing Orders;

iii) The Treaty for the Establishment of the East African Community (Annex Two)

iv) The Ruling of the East African Court of Justice at Arusha (Annex Three);

v) Treaty for the Establishment of the East African community (Election of Members of

the Assembly) Rules 2O0l (Annex Four);

vi) lnformation regarding practice by other partner states: and

vii) Public views-

After extensive deliberations, the draft rules of procedure were subjected to a number of

amendments (as reflected in the minutes of the 157'h and 159'h sittings of the Committee)'

2.4 Acknowledgment

Mr. Speaker,

t wish to express my appreciation to Members of the Committee who took time to read the

draft rules of procedure for the election of Members to the East African Legislative Assembly,

and compiled the report for debate and adoption by the House.

2.5 AdoPtion of RePort

Mr. Speaker,

5
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The finalized rules of procedure for the election of Members to the East African Legislative

Assembly contained in this report were unanimously approved by the Members of the

Committee.

All the resolutions of the committee were arrived at by consensus.

It is my pleasant duty and privilege on behalf of the Departmental committee on Defence

and Foreign Rerations to present this report and recommend it to the House for adoption

pursuant to the provisions of the National Assembly standing order l8l'

lllttLt
h/. )t

Signed:.....

THE HON. ADAN W. ,MP

CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN REIATIONS

/tl vlt:t*Date
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3.0CONSIDERATIoNoFTHEDRAFTRULESoFPROCEDUREFoRTHEELECTIoNoF
THE MEMBERS TO THE EAST AFRICAN LEGISI-ATIVE ASSEMBLY -

IHETREATYFoRTHEE'TABL|'HMENToFTHEEA'TAFR\CANCOMMUNITY
(ELECTI)NoFMEMBERSoFTHEA'SEMBLY)RULEf2ol2)

3.1 Requirements of the Treaty for the Establishment of the East African community

Article 50 of the Treaty, which is part of Kenya's laws, governs the election of Members to

the East African Legislative Assembly' This Article provides as follows:

50.-Etection of Members of the Astembly"

I. The National Assembly of each partner State shall elect' not from among its

Members, nine Members of the Assembly, who shall represent as much as it is feasible'

the various potitical parties represented in the National Assembly, shades of opinion'

gender and other special interest groups in that partner state, in accordance with such

procedure as the National Assembly of each partner State may determine'

2. A person shall be qualified to be elected a member of the Assembty by the National

Assembly of a partner State in accordance with paragraph t of this Act' if such a

PerSOn:-

(a) is a citizen of that partner State;

(b) is quatified to be elected a Member of the National Assembly of that partner state

under its Constitution;

(c) is not hotding office as a Minister in that partner State;

(d) is not an officer in the service of the Community; and'

(e) has proven experience or interest in consolidating and furthering the aims and the

objectives of the CommunitY'

It was against this background that the National Assembly in the year 20ol' in exercise of the

powers conferred on it by this Article made the Treaty for the Establishment of the East

African community (Election of Members of the Assembty) Rules 2o0t(Appendix Foufl' rhe
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first nine members of the Assembly were elected under these rules. Their term expired on 29'h

November 2046.

On 25,h anc) 26,^ October 2006. pursuant to the Treaty for the Establishment of the East

African Community (Election of Members of the Assembly) Rules 2001, the House Business

Committee of the National Assembly deliberated upon lists of names presented to it for

nominees of the three parliamentary political parties then entitled to nominate candidates for

election to the Assembly. The parties were the Kenya African National Union (KANU), the

Forum for the Restoration of Democracy-People (FORD-P), and the National Rainbow

Coalition (NARC). The House Business Committee then approved the list of the nominees

and tabled the list in the National Assembly in a Ministerial Statement by the Leader of

Covernment Business. Thereafter, the names were remitted to the Clerk of the East African

Legislative Assembly as members of the Assembly elected by the National Assembly of Kenya.

However, on 9'h November 2006, nearly two weeks before the 2'd Assembly of the East

African Legislative Assembly was due to commence, a suit was filed in the East African Court

of Justice at Arusha, challenging the nomination of the nine nominees to the East African

Legislative Assembly.

3.2 The Ruling of the East African Court of Justice at Arusha

The petitioners (Prof. Peter Anyang' Nyong'o, Abraham K Chepkonga, Fidelis M. Ngulii'

Hon. Joseph Kamotho, Mumbi Ngaru, George Nyamweya, Hon. John Munyes, Dr- Paul

Saoke, Hon. (ilbert Ochieng Mbeo, Yvonne Khamati, Hon. Rose Waruhiu) in the suit sued

the Attorney General of Kenya and 5 others claiming that the whole process of nomination

and election of Members to the East African Legislative Assembly, as adopted by the National

Assembly of Kenya, was incurably and fatally flawed in substance, Iaw and procedure, and

contravened Article 50 of the Treaty in so far as no election was held nor debate allowed in

Parliament over the matter. They further averred that any such rules that may have been

invoked by the Kenya National Assembly which do not allow elections is null and void for

being contrary to the letter and spirit of the Treaty. The applicants submitted to the Court

that what transpired was not an election but an appointment, and that the Election Rules

used did not conform to the procedure as envisaged under the East African Community

Treaty.

o
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The East Africa Court of Justice in delivering its judgment mainly looked at three issues for

determination

(a) Whether the applicants had disclosed any cause of action within the meaning of Article

30 of the TreatY;

(b) Whether there was an election undertaken within the meaning of Article 50 of the

Treaty: and

(c) Whether the Kenyan Election Rules, that is, The Treaty for the Establishment of the

East African Community (Election of Members of the Assembly) Rules, 2OOl, complied

with Article 50 of the TreatY.

On the first issue, the Court ruled in that the claimants had established a cause of action. The

court stated that the Claimants had sought an action for enforcement of the provisions of the

Treaty through a procedure prescribed by the Treaty. The Court referred to Articles 28. 29

and 3o of the Treaty, which created special causes of action. These provisions did not directly

or impliedly require the Claimant to show a right or interest that was infringed and/or

damage that was suffered as a consequence of the matter complained of in the reference. The

court further held that Article 30 did confer on a litigant resident in any Partner State the

right of direct access to Court for determination of the issues set out therein' and that there

was no requirement that a litigant had to " exhaust the local remedy" before bringing a

reference under Article 30-

The Court held that the main thrust of the suit was the determination of the second and the

third issues. The Claimants submitted that no election, within the meaning of Article 50 of the

Treaty was undertaken and that the election rules did not actually provide for an election'

The Claimants submitted that what had transpired was not an election by the National

Assembly. but was at best "an appointment" by the Covernment controlled House Business

Committee. ln construing Article 50 of the Treaty, the Court stated that the overriciing

purpose and object of this Article is to prescribe a special mode of constituting the first

category of membership to the Assembly, which was (at the time) to be constituted of 27

Members, elected severally by the National Assemblies of the Partner States. each of which is

to elect nine members. This provision did not leave it open to the National Assemblies of the

Member states to appoint the nine Members to the Assembly. The National Assemblies of the
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I
Member States were unconditionally assigned the function of electing nine members of the

Assembly. The court found it very unlikely that in adopting Article 50, the parties to the

Treaty contemplated, that the National Assembly would elect the members of the Assembly

other than through a voting procedure. ln their view, the bottom line for compliance with

Article 50 v,.ras that the decision to elect wa5 a decision of and by the National Assembly.

The East Africa Court of Justice held that the National Assembly of Kenya did not undertake

or carry out an election within the meaning of Article 50 of the Treaty.

On the third issue, the Claimants contended that the election rules did not meet the threshold

set by Article 50, and to that extent, it had no bearing on the Article. The Claimants further

claimed that in formulating the election rules, the Kenya National Assembly disregarded the

limits of its discretion under Article 50. This, they claimed, was clearly brought out from the

Hansard reports of the debate in the National Assembly in 20O1. The Claimants alleged that

the rules were adopted notwithstanding the fact that their inconsistenry with Article 50 was

articulated by a number of contributors to the debate. The Court found that Rules 6 and 7 of

the Treaty for the Establishment of the East African Community (Election of Members of the

Assembly) Rules, 2OOl contravened Article 50 of the Treaty. The Court further held that Rule

7 provided for a fictitious election in lieu of a real election.

The Court held that the election rules did infringe Article 50 to the extent of their

inconsistency with it, and that the National Assembly of Kenya did not undertake an election

within the meaning of Article 50 of the Treaty.

3.2.1 Consequences of the Ruling

This Ruling did cause an embarrassment not only to the Government but to the people of

Kenya as well. The Government was also ordered to pay costs of the suit. The costs are in

hundreds of millions of Kenya Shillings which is a huge loss to the Government. lt is against

the background of this ruling that the House set out to draft new Rules of procedure that

shall govern the election of Members to the East African Legislative Assembly in conformity

with Article 50 of the Treaty.

3.3 Public Participation

10
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our national values and principles of governance a5 espoused under Article lo of the t

Constitution of Kenya provides for pubric participation as one of our core national values'

The committee, guided by this nationar varue, first caused the draft Rures to be published in

the website of the Kenya National Assembly and the public's attention drawn to the draft

Rures through an advertisement praced in two dairy newspapers with national circulation'

The pubric was invited to committee meeting and/or submit views on the draft Rules via

mail

3.4

The committee considered the views submitted by the public and also heard from Hon'

Gervase B.K. Akhaabi, Mp who is currently a member of the East African Legislative Assembly

appeared before the Committee. Hon' .ervase B'K' Akhaabi' MP' in making his submission

decrared his interest that he shail not be seeking re-erection to the East African Legislative

Assembry. The committee is gratefur to Hon. 6ervase B.K. Akhaabi, Mp for the insights into

the East African Legislative Assembly that he provided' The committee is also grateful to

Hon. ochieng Mbeo and Hon. Maxwe, shama*a for their written memoranda on the draft

rules.

The Draft Rules of Procedure for the election of the Members to the East African

Legislative AssemblY

The Draft Rures of procedure herein referred to as "The Treaty for the establishment of the

East African community (Erection of Members of the Assembly) Rules' 2012* were

thoroughly scrutinized by the Committee'

The Draft Rures of procedure contain the fortowing F'VE (5) parts and one schedule' clearly

described as follows:

(a) Part l: Preliminary

part r of the Rures provide for the citation, coming into force and the interpretation sections

of the Rures. Under Rure 2, the word "voter" has been included in the interpretations section'

This word has been defined to mean a Member of the Nationar Assembry other than the

5peaker and the AttorneY General

REPORT ON THE R ULES OF PROCEDUR E FOR THE ETECTION OF MEMBERS TO THE EAST AFRICAN TEGISLA TIVE ASS EMBLY.2OI2



t

Committee Observation on Pan ll

This is to remove any doubt as to the nomination process of the Members to the East African

Legislative,4ssembly, and to define who exactly is meant to vote in the Procett'

(b)Fartll:QualificationandNominationofCandidates

This is provided for under part n of the Rures. New procedures for nomination of candidates

have been introduced.

Rure 3 provides for the qualifications for a person to stand for election as a Member of the

East African Legislative Assembly. These are the a\qualifications set out at Article 5o(2) of the

Treaty for the Establishment of the East African community, Article 99 of the constitution

and sectio n 22 of the Elections Act, 2011'

Rure 4 sets out the procedure for notification of erections through gazettement and

advertisement in at reast two dairy newspapers of nationar circulation. This Rule provides that

the Returning officer shall by notice in the 6azette notify and invite interested qualified

persons to apply, within a period of seven days, for nomination by a Party' ln addition' the

Returning officer is required by notice in the Gazette and in at least two dairy newspapers of

national circulation to appoint a nomination day, and indicate the venue for the receipt of

the nominat(on PaPers.

Rure 4 provides for the process of nomination of candidates which shall be through

nomination by a party in the form set out in the schedule. Parties are required to nominate

candidates through a transparent and democratic process and are required to keep a written

record of the proceedings at which the finar decision to nominate any carldidate was reached

at.

Rule 5 sets out the nomination formula which is by party strength based on the number of

Members each party has in parliament. The formula takes cognizance of the fact that the

National Assembly is required to elect only nine persons to be Members of the East African

Legisrative Assembry. The parties shourd as much as it is feasible take into account the need

for fair representation of the various political parties in the National Assembly' shades of
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oPinion'SeoSraphicaIrepresentation'SenderandotherspecialinterestSroupsinKenya.This

is in conformity with Article 5O(1) of the Treaty'

Rure 6 provides for a pre_nomination briefing of ail parties entitred to nominate candidates

by the rerevant Departmentar Committee. The object of this briefing is to ensure that the

parties are aware of the need to adhere to the requirement that, as much as is feasible' the

nominations shail take into account the need for fair representation of the various political

partiesintheNationalAssembly'regionalbalance,shadesofopinion,genderandother

speciar interest groups in Kenya and to ensure that at reast one third of its nominees are

women.

Rure 7 provides for the derivery of the nomination papers to the Returning officer' lf it

becomes apparent that, from the rist of a* nominees, it sha, not be possibre to obtain a list of

Members of the East African Legislative Assembly with a representation of the various

poriticar parties in the Nationar Assembry, regionar barance, shades of opinion, gender and

other speciar interest groups in Kenya and to ensure that at reast one third of its Members are

women, then a fresh nomination may be ordered'

RuleBprovidesforthewithdrawalordeathofacandidate.Apartywhosecandidatediesor

for any other reason ceases to be a candidate before the election day may nominate another

person in Place of the deceased'

Rule 9 provides for inspection of nomination papers, by any person, who shall also be

entitred to rodge a compraint with the Returning officer in reration to candidate's

nomination.

Rure ro provides for forwarding oi the nomination papei'5 to the rerer-'ant Departmental

Committee, for its consideration of the names and nomination papers of ail dury nominated

candidates
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Committee Observation on Part ll

ftisworthnotingthattheseprovisionshavebeenincorporatedtoen'Urethatthereis

transparency and accountability in the nomination Process' tt wilt be recalled that during the

rast erections, it was aileged that the House Business Committee had forwarded the wrong list

of nominees to the East African Legisrative Assembry. some parties craimed that the names of

the Members that they had nominated were not the same ones that had been forwarded to

the East African Legislative Assembly'

(c) Part lll: Election campaigns and voting

This is provided for under Part lll of the Rules'

Rule l1 provides that an aspiring candidate may seek support from a Member of Parliament

entitred to vote, before the nomination day and if nominated, after the nomination day'

Candidates shail arso be permitted to appear before the rerevant Depadmental committee'

for purposes of addressing the committee and to answer such questions if any as the

committee may determine. The committee shail thereafter tabre a report of its meeting with

the candidates for the information of the Nationar Assembry. The report shail enabre

Members of the Nationar Assembry make informed choices when it comes to the elections'

The report shall not recommend the election of any candidate as to do so would be to pre-

empt the elections-

Rule 12 provides forthe Election daywhich shall be published in the Kenya Gazette and in at

least two daily newspapers of national circulation'

Rule 13 provides for the Ballot paper, which shall be prepared by the Returning officer' and

who shall issue to each voter one ballot paper for purposes of voting.

Rure 14 provides for the actuar voting procedure which shail be conducted under the general

supervision of the Speaker' in the place appointed by the Speaker'

Rule l5 provides for the counting of votes which shall be done by the Returning officer' in

the presence of two counting agents as witnesses' appointed by the Speaker'

R.EPORT ON THE RULES OF PROCEDUR E FOR THE ELECTION OF MEMBE RS TO THE EAST AFRICAN TEGIST ATIVE ASSEMETY . 2OI 2



Rule I6 provides for the declaration of resutts to be done by the Speaker at the end of the

counting process. The Returning officer shat be in charge of the counting process and shall

report to the Nationar Assembry the resurts of the erections for each candidate under the

cruster of each party. The Speaker then shail announce to the Nationar Assembty and declare

to be dury erected to the East African Legisrative Assembry the nine persons who receive the

highest votes

Rure r7 provides for the pub,cation and transmission of names of the person duly elected to

the East African Legisrative Assembry by the Crerk. This Rure provides that the names should

be pubrished in the Kenya gazette and transmitted to the crerk of the East African Legislative

AssemblY

Rure rg provides for the custody of the bailot papers, which shail be kept safely by the

Returning officer who shail cause such documents to be destroyed after the expiration of six

months frorn the Election daY'

(d) Part lV: Voidance of Election

This is provided for under Part lV of the Rules'

Rure 1g provides that any question that may arise as to whether a person is varidry erected a

Member of the East African Legisrative Assembry or whether a seat in that Assembry is vacant

shall be determined by the High Court'

Rure 20 provides that the procedure for voidance of erections in respect of Members of

parriament shail appry mutatis mutandisto members of the East African Legislative Assembly'

(e) Part V: Miscellaneous

Rule 2l provides for the procedure of filling of a vacancy of a Member' The Speaker shall

upon notification by the speaker of the East African Legisrative Assembry' facilitate the

election of a member in accordance with the procedure set out under these Rules'
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Rure 22 provides that for any matter not specificaily provided for in the Rures, the Speaker

shall make a ruling directing what is to be done and in making such a ruling' the Speaker shall

be guided by the practice and procedure normary forowed in similar situations with regard

to the conduct of elections in the National Assembly'

Rule 23 provides for the transitionar period and takes cognizance of the fact that elections

may have to be done urgently' thereby necessitating the granting of discretion to the

Returning Officer to reduce the period for the doing of anything required under the Rules'

Rure 24 provides that the Rures shail supercede any previous rures, procedure or practice for

the elections of members of the East African Legislative Assembly.

(0 Schedule: rule 5(1)

The schedure is a specimen of nomination form for erection of a member of the East African

Legislative AssemblY.

COMMIfiEE OBSERVATONS AND RECOMMENDATION
4.O

The committee observed that as crearry rured by the East African court of Justice at Arusha'

the previous erection rures, i.e. Treaty for the Estabrishment of the East African Community

(Etection of Members of the Assembty) Rures 2o0t did not meet the threshold set by Article

50 of the Treaty. The committee notes that the Draft rures of procedure proposed in this

reportadequatelyaddresstheshortcomingsofthepreviouselectionrules.

The committee therefore recommends that the House adopts the attached Proposed Rules of

procedure for the erection of Members to the East African Legisrative Assembly' i'e' The

Treaty for the estabrishment of the East African community (Erection of Members of the

AssemblY) Rules, 2012-
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MEMB ER5 TO THE
TH E PRO POSED RULES OF PROCE DURE FOR THE ELECTI ON OF

tNExERc15EofthePowersconferredbyArticle50(1)oftheTreatyfortheEstablishmentof
the East African community Act' the National Assembly of Kenya makes the following Rules-

THE TREATY FOR THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNTTY (ELECTION OF

MEMBERS oF THE ASSEMBLY) RULEs', 2012'

AFRI CAN LE6I5LATIVE A55EMBLY

LEGAL NOTICE NO

Citation and

commencement

lnterPretation 2

THE TREATY FOR THE ESTABLISHMENT OF THE

EAST AFRICAN COMMUNITY ACT.

(No' 2 of 2OOO)

PART I - PRELIMINARY

I

AssemblY

These Rules may be cited as the Treaty for the Establishment of the

East African co*.r.itliv irrtoi"n of Members of the Assembly)

Rules. 2012 andshall come into force upon adoption by the National

ln these Rules, the parliamentary words and expressions used have

the same meaning ulir,ui u"igned to them in the Standing orders of

the National AssemJly and ui"ss the context otherwise requires-

..candidate,'meansapersonwhoisnominatedtostandforelectionto

the East African Legislative Assembly;

..election''meansanelectiontotheEastAfricanLegislativeAssembly;

..nomination',meansnominationasacandidatetostandforelectionto

the East African Legislative Assembly;

1l
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"party" means a parliamentary political party;

"relevant Departmental Committee" means the Departmental

committee of the National Assembly responsible for Foreign Affairs:

..Returning officer" means the clerk of the National Assembly;

"voter" means a Member of the National Assembly other than the

5peaker and the Attorney-Ceneral'

PART II _ QUALIFICATIONS AND NOMINATION OF CANDIDATES

Nopersonshallbequalifiedtostandforelectionunlessheorsheis
qualified to be elect"i in u..o.dance with Article 50(2) of the Treaty

for the Establishment of the East African Community' Article 99 of the

Constitution and section 22 of the Elections Act' 2011'

(l) where an election is to be held, the Returning officer shall by

notice in the Gazette notify that fact and invite interested qualified

persons to apply' within a period of seven days' for nomination by a

party.

3

4

Qualification for
election.

Notification of
election

Process of
nomination of

candidates

(2) The Returning Officer shall by notice in the 6azette and in at

leasttwodailynewspapersofnationalcirculationappointa
nomination day, which shall be at least seven days from the

expiry of the period prescribed under sub-rule (1) and shall

indicateinsuchnoticeth"r"nr"forthereceiptofnomination
papers.

5 (1)lnordertobevalidlynominatedasacandidateforanelection'a
purron shall be nominated by a party in the form set out in the

5chedule.

(2) A party shall nominate candidates through a transparent and

democratic process and shall keep a written record of the
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Number of
nominees of
each partY

Pre-nomination
briefing

Delivery of
nomination

papers.

6.

7

I

proceedings at which the final decision to nominate any

candidate was made.

under these Rules.

(1) A party shall be entitled to nominate for election under these

Rulesanynumberofcandidatesnotexceedingthreetimesthefigure
arrived at by multiplying the number of elected members of the

National Assembly of 
'thJt 

party by nine and dividing the result by

thetotatnumberofelectedmembersoftheNationalAssembly.

(2) ln making nominations, each party shall as much as it is feasible

takeintoaccounttheneedforfairrepresentationofthevarious
political parties in the National Assembly' regional balance'

shades of opinion, gender and other special interest groups in

Kenya and ihatl "ni,'" 
that at least one third of its nominees

are women.

The relevant Departmental Committee may' prior to the expiry of

the period pr"r.iib"d under Rule 3(2)' invite the party leaders or the

palty whipi of all parties entitled to nominate candidates for a pre-

nomination briefing on the nomination requirements under the

Treaty for the EstJblishment of the East African community and

(l) On nomination day' at any time not later than four o'clock in the

afternoon, a candidate or the party leader or the party whip of a

partyentitledtonominatecandidatesshalldeliverthenomination
;;#t, of the candidate or candidates nominated by the party to the

Returning Officer.

(2) The Returning Officer may reject the nomination papers of any

candidate if it is apparent from the contents of the nomination

papers that the candidate is not qualified to stand for election'

(3) The Returning Officer may' after consultation with the relevant
'-' 

Departmentai- committee, reiect all nominations and order a

fresh nomination if it is appaient from the list of nominees that

it shall not be possible, upon the holding of elections' to have'

as much as is feasible, a fair representation of th.e various

political parties in the National Assembly' regional balance'

shades of opinion, gender and other special interest groups in

Kenya and to ensu"re that at least one third of the persons

elected are women'

(4) ln the event a fresh nomination is ordered' the Returning

Officer may shorten the periods specified under Rule 3'
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Withdrawal or

death of a
candidate.

lnspection of

nomination
paper5

Forwarding of
nomination
papers to
relevant
Departmental
Committees.

Audience before

the relevant

Deparlmental
Committee.

9 A candidate may, not later than four o'clock in the afternoon of the

dayfollowingthenominationday'withdrawhisorhercandidature
bynoticeinwritingsignedanddeliveredtotheReturningofficer
-i,h u copy to the party leader or party whip of the party that

nominated the candidate.

(2) No withdrawal of a candidate shall be accepted after the expiry

of the period prescribed under sub-rule (1)'

(3)Whereacandidatediesafterfouro'clockintheafternoonof
the nomination day, and before the election day' the election

shall proceed' but the voters shall be informed of such death'

(a) The party which nominated a candidate who dies or for any

other reason ceases to be a candidate before the election day'

may notwithstanding rule 7' nominate another Person in place

of the candidate.

lO. Subject to such conditions as the Returning officer may.prescribe, any

p"rron may during office hours for two working days from the

nomination day' inipect the nomination papers of any candidate and

may lodge a compiaint with the Returning Officer in relation to a

candidate' s nomination.

ll.WithintwodaysaftertheexpiryoftheperiodprovidedforinruleS'
the Returning officer shall forward to the relevant Departmental

committee, for its consideration, the names and nomination papers

of all dulY nominated candidates'

PART III _ ELECTION CAMPAIGNS AND VOTING

12. (l) An aspiring candidate may apProach and seek the support of a

Member of Parliament entitled to vote, before the nomination day

and may, if nominated continue to do so after the nomination day'
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(2) On a date to be appointed by the relevant Departmental

committee, not being less'ihan three days before the .election 
day,

the relevant Departmlntal Committee shall convene and a meeting at

such place as it may determine' at- which each candidate shall be

permitted to upp"u' before the Committee and to address the

Committee in English or Kiswahili for such length of time and to

answer such questions if any as the Committee may determine'

(3) The relevant Departmental Committee shall Prepare a report of

the meeting with ti-re candidates for tabling before the National

Assemblyforitsinformationbutthereportshallnotrecommendthe
election of anY candidate

Election daY

Ballot PaPer

Voting

13 (l) The Returning Officer shall' by notice published in the 6azette and

inatleasttwodailynewsPapersofnationalcirculationappointan
election day which shall be not more than seven days and not less

than three days after the nomination day'

14.(l)TheReturningofficershallprepareandatthetimeappointedfor
the election, snaii issue to each voter one ballot paper on which shall

be written in aLphabetical order' the names of all duly nominated

candidates, crusiered under the heading of the names of the

respective parties that nominated them'

(2) A voter shall be required to cast a specified number of votes'

whichshallbeclearlyindicatedontheballotpaper,inrespectof
the candidates nominated by each party'

(3) The number of votes to be cast under sub-rule (2) in respect of

each party shall be the figure arrived at by multiplying the

number of elected memberl of the National Assembly of that

party by nine and dividing the result by the total number of

elected members of the National Assembly'

15. (i) The voiing shall be conducted under the general supervision of the
- 

ii"ut .r, in the place appointed by the Speaker'

(2) On receiving a ballot Paper' a voter shall secretly record his or

her votes U'y-putting a mark against the names of the nine

candidates that the voter wishes L elect as members of the East

African t_egisiative Assembly, in the respective proportions

specified ,nd"' sub-rule (3) of rule l3'
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Counting of
votes

Declaration of
results

Publication and

transmission of
name5.

Custody of
ballot PaPe15

16

(2)TheReturningOfficershall'inthepresenceofthetwocounting
agents as witnesses, count the votes cast'

17. \0uhen the votes have been counted and the results of the election

have been ascertained-
(a)theReturningofficershallreporttotheNational

Assembly the results of the election together with

the number of votes recorded for each candidate

under the cluster of each PartY; and

(b) the Speaker shall announce to the National

Assemtly and declare to be duly elected as

members of the East African Legislative Assembly

the nine persons, in the proportions specified

under sub-rule (3) of rule (.l3) in respect of each

party, who receive the highest number of votes'

(1) lmmediately after all voters have cast their votes, the Speaker shall

appoint two members to act as counting agents for all the candidates'

lB.\)UithinsevendaysaftertheSpeakerannouncesthenamesofthe
etected members of the East African Legislative Assembly, the clerk

(3) A voter shall cast a5 many votes as the number of candidates to

beelected,otherwisetheballotpaperofthatvotershallbe
regarded as sPoilt

(4)Avoterwhoaccidentallyspoilsaballotpaperwhilevotingisin
progress shall' on surrendering the spoilt ballot paper' be issued

with a rePlacement ballot PaPer'

shall-
(a)
(b)

publish the names in the Cazette: and

iransmit to the Clerk of the East African Legislative

Assembly the names of the elected members as

published in the Cazette.

.19. The Returning officer shall ensure safe custody of all ballot papers

and other documents retating to the conduct of the election and shall

cause all such documents to be destroyed after the expiration of six

months from the election daY'
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Determination
of validitY of
candidate's

election

Procedure for
voidance of

elections

Filling of
vacancy.

Matters not
specificallY

provided for

Transitional

Supercession.

20. Any question that may arise whether a person is an elected member

oftheEastAfricanLegislativeAssemblyorwhetheraseatinthat
Assembly is vacant shalibe determined by the High Court'

Theprocedure,jurisdictionandgroundsforelectionpetitionstn
resPectofMembersofParliamenlshallapplymutatismutandisfor
members of the East African Legislative Assembly'

21

PART IV _ VOIDANCE OF ELECTION

PART V _ MISCELLANEOUS

22.WheretheseatofamemberelectedundertheseRulesbecomes
vacant, the Speaker shall upon receipt of notification of the Vacancy

fromtheSpeakeroftheEastAfricanLegislativeAssembly'facilitate
theelectionofamembertoreplacethememberinaccordancewith
the procedure set out under these Rules'

23.lfanymatterariseswhichisnotspecificallyprovidedforinthese
Rules'theSpeakershallmakearulingdirectingwhatistobedone
andinmakingsucharuling'theSpeakershallbeguidedbvthg
practice and procedrr" norriully followed in similar situations with

rega,atotheconductofelectionsintheNationalAssembly.

24.lnrespectofthefirstelectiontobeheldafterthecominSinto
operationoftheseRules'theReturningofficermayreducetheperiod
for the doing of anything required to U" done by such rea'sonable

period as the Returning Officer may determine'

25.TheseRulessupersedeanypreviousrules'procedureorpracticefor
the eiection oi members to the East African Legislati'''e Assembly'
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Full Names.......

Parliamentary Political PartY

Party Office Held (Party Leader/Party UUhip)

candidate.

I have attached herewith

(rule 5(l))

Signature of Party Leader/Party Whip

NOMINATION FORM FOR ELECTION OF A MEMBER OF THE EAST AFRICAN LEC'ISTATIVE

SCHEDULE

ASSEMBLY

l, the undersigned, being the party leader/party whip of the parliamentary party shown below

hereby certify the nomination of the under mentioned person as a candidate at the said election'

And I, the aforesaid ..-....

do hereby consent to my nomination as a candidate for erection as a member of the East African

Legisrative Assembry and hereby certify that r am in arr respects quarified for nomination as such

(a) a photocopy of my national identity cardlpassport; and

(b) my detailed curriculum

qualifications.

vitae showing my educational and other

5i re of Cand idate.

Dated the .......--.--.-.-2012

KENNETH MARENDE' EGH' AClArb' MP

24

Occupation or DescriPtionAddressCandidates Name in Full
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ARTM C ITTE E ON DEFE NCE AND
MIN OF E ]53RD SITTING THE

R REI-A 5 o DN 4-tH THE rfiE 4TH

NENTAL HOU5E. PARLIAME NT BUILDI NGS AT ro.30 AM
F R.. CONTI

PRESENT

Hon. George Omari Nyamweya' MBS' M'P - Ag' Chairperson

Hon. Wilson Litole, M.P

Hon. Jeremiah Kioni' M.P

Hon. Peter Edick O. AnYanga, M'P

ABSENT IUITH APO

Hon. Adan KeYnan, M-P - ChairPerson

Hon. Benedict Fondo C,unda, M'P - Vice Chairperson

Hon. Mohamed Hussein Ali, M'P

Hon. Charles Kilonzo' M.P

Hon. Martin Ogindo, M.P

Hon. Kiema Kilonzo' M-P

INAfi ENDANCE: NATIONAL ASSEMBLY

Mr. Julius Ariwomoi
Ms. Maureen Mwendwa

Second Clerk Assistant

Parliamentary lntern

EAST AFRICAN LEGISLATIVE ASSEMBLY (EAIA)

Hon.Akhaabi,GervaseM.B.K.,M.P(Chairperson'EALAKenyaChapter)
Hon. BonaYa Sarah, M.P

Hon. Lotodo, Augustine L. , M'P

N F FRI c

Hon. Musa Sirma, MP - Minister

Mr. Francis Ongaki - Senior Deputy Secretary

Mr. Barrack Ndegwa - lntegration Secretary

Ms. Pauline Luganjo - Chief Finance Officer

Mr. David Njoka - Director

MI YOF ANC

Mr. Onderi Otweka - Senior Director/Budget

Mr. Stephen Karani - Assistant Director/Budget

MIN . NO. 638/2012 CONFI RMATION OF MIN UTES OF PREVIous 5

confirmation of Minutes of previous sittings was deferred to a later date'

NG
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MrN. NO.63912012 LIMI rE5 AND REMAR K5 BY THE CHAI PER5ON

The proceedings commenced with a word of prayer' The chairperson welcomed all the guests

and committee Members for the detiberations' Upon commencement of deliberations' the

committee noted with concern the absence of the Minister for Finance in the meeting despite

adequatenotificationandnotingthesignificanceofhisPresenceonthematter.The
committee was assured that the officials of the Treasury present in the meeting would

adequatery represent the Ministry (on beharf of the Minister) and take furr responsibirity of the

issuesaddressedtotheMinistryanddecisionsarrivedatbytheCommittee.

G E N R A
MIN.NO 12:

ON TH E UDGETARY ALLOC ATION OF EALA

a) lntroduction

It was noted that on 8'h March 2012' while meeting with the Members of the East African

Legislative Assembly (EAIA)' the Committee noted with concern that

for 2011/2012 financial year on sub-head 0416 (East African

amounting to Ksh- 45'B million is yet to be disbursed to EALA'

b) Presentation bY the Minister

i) The Minister outlined rules and regulations governing facilitation of the Kenya

National Assembly Members of parliament as prescribed by the National Assembly

RemunerationAct'Cap.5coveringpaymentofsalariesandallowances,gratuitiesand

further allowances specified in schedule ll of the Act' He explained that the rules and

regulationsonlyapplytoMembersofParliamentoftheNationalAssembly.Theterms

and conditions of service of the EALA Members are determined by the summit of the

EAC Heads of State on recommendation of the Council pursuant to Articte 51 (2) of

the Treaty for the Establishment of the East African community' He further said that

the current terms were reviewed in June 20lo' He cOncluded that the funding is done

through equal contribution by each parttrei' state'

ii) rn the Financiar year 2011/2012,Kshs.45.8 milrion vuas re-arocated to EALA- Treasury

gavetheauthorityforre-allocationwithaconditionthattheMinistryaccountsforthe

funds. The re-allocated funds were to be utilized as follows:

- Ksh. 25'B million on Kenya Tour; and

26
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the budgetary allocation

CommunitY Legislation)
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Ksh. 2O million on sensitization exerctse

The dilemma of utilization of the funds has been that since they are not part of the

assessed equal contributions by the partner States, the rules governing EAC funds may

not be applicable. Due to challenges regarding framework to disburse the funds'

Treasury has not been able to release the exchequer for the Ksh' 25'B million' The

Ministry has also no rates to apply especially for the sensitization activities'

iii) lnitiative to address the challenge

There is urgent need to come up with a legal framework for the facilitation of EALA

Kenya chapter for locally generated activities outside the community Budgetary

provisions; A team is already working to develop a framework and make

recommendations for future use.

c) Explanation bY EAIA Members

The Members of EALA explained that prior to 2008, funds for EALA representation was

organized by the National Assembly and the arrangement had no problems' Problems

arose when, from 2OO8/2OO} financial year the funds for EAIA representation were

channeled through the Ministry of East African community. lt was reported that the

Ministry instead utilized the funds for other purposes without undertaking the purpose

intended

d) Committee's concerns

It appeared that despite EALA matters falling within the docket/domain of the Ministry of

EAC, CLEAR POLICY GUIDELINE5 ANd APPROPRIATE MECHANISMS/STRUCTURES hAVC

never been developed to deal with EAIA (K) Chapter issues, several years after the

establishment of EAc and EALA. The ministry has been addressing issues of EALA in ad hoc

basis

The Committee was also concerned that the matter regarding the budgetary allocation had

taken too long to resolve. The committee also noted with concern that Treasury has not

been availing adequate funds to the Ministry on EALA matters'

e) Committee's resolutions

The Committee directed the Minister to ensure that appropriate policy guidelines and legal

framework is put in place to deal with EALA (K) Chapter issues. lt was also resolved that
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the Ministry of EAC should urgently write to Treasury to release the funds in order for the

EAIA activity on Kenya Tour be undertaken as planned'

MlN.NO.64ll2012: ANY OTHER BUSINESS

-TheDraftRulesofProcedurefortheelectionofEALAMembers

i)TheCommitteewasinformedthattheDraftRulesofProcedurefortheelectionof
EALAMembersdevelopedbytheLegalDepartmentoftheNationalAssemblywere

readyforconsiderationbytheCommittee.ttwasexplainedthatduetotheurgencyof

the matter, Members were required to familiarize themselves with the draft rules' with

a view to adding input and review by the Committee'

It was also noted that since the constitution on Article ll8 (l) requires facilitation of

publicparticipationinthelegislativeandbusinessofParliament'therewasneedto

postanadvertisementonthemediainvitingpublicviews.Theviews(written

memoranda) should reach the committee on or before Tuesday loth April' 2olo or

presented to the Committee in the sitting scheduled for wednesday 1lth April' 2012 at

il

l1.3Oam.

MI -NO.64212 : ADJOURNMENT2

There being no other business, the chairperson adjourned the meeting at r-50 pm until a Tuesday loth

April, 2012 at lO-OOam

/\

U t,\
5igned

(cHAIRPERSON)

Date
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ON AND
UTES OF THE I54TH 5lTTlNC' F THE DEPA

201

P B

PRESENT

Hon. Adan KeYnan, M'P - ChairPerson

Hon. Wilson Litole' M.P

Hon. George Omari Nyamweya' MBs' M'P

Hon. Peter Edick O. AnYanga'M'P

Hon. Martin Ogindo' M'P

ABSENT WITH APOLOGY

Hon. Benedict Fondo 6unda' M'P - Vice Chairperson

Hon. Charles Kilonzo' M'P

Hon. Mohamed Hussein Ali, M'P

Hon. Jeremiah Kioni, M'P

Hon. Kiema Kilonzo' M'P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. AnthonY Njoroge
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Officer
Legal Counsel
Second Clerk Assistant

Third Clerk Assistant

Parliamentary lntern

MlN. NO .64312012: PRELIMINARIES

The Chairman called the meeting to order. Thereupon, the meeting commenced with a word of

Prayer

F MIN OF PREVIOUS N6
MIN o.644 2: CO FI o

ConfirmationofMinutesofprevioussittingswasdeferredtoalaterdate

MlN.No.64512012:MEETIN6WITHTHECoMMISSIoNERoFPoLICE

Mr. Mathew K. lteere (commissioner of police) and Mr. Ndegwa Muhoro (Director, CID) submitted

thefindingsoftheinvestigationthathadsofarbeencarriedout.TheCommitteewasinformedas

follows:

29
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{

seven (7) digits while the purported telephone line had eight (8) digits and was not licensed

by the Communication Commission of Kenya;

viii) The alleged author of one set of the documents dated 6'h February ' 2012' Mr' Edward lnglet

wasKenya'sDeskofficerbutwastransferredeightmonthsago;

ix)TheDirectorofcriminallnvestigations,howeverwasnotabletointerviewtheMembersof

Parliament due to the Parliamentary immunity enjoyed by them through the National

Assembty (Powers and Privileges) Act;

ln addition, the commissioner of Police stated that he needed the cooperation of the

Members of Parliament to be able to conclusively carry out forensic examinations on the

documents. Further the Director of Criminal Investigations informed the Committee' that

subjecting documents to forensic examination required one to have another original document

(which they did not have) to make a comparison; the commissioner crarified that at this stage

he could not ascertain whether the document is genuine or not'

xi) Finally, the Commissioner of Police indicated that the investigations were inhibited by the

Parliamentaryanddiplomaticimmunitiesaccorde.dtokeywitnessessuchastherelevant

Members of Parliament and the foreign officials'

Committee's Concems

owingtothesensitivityofthematter,andtheimmenseinterestgenerated'theCommittee

noted the need to get deep into the root of the matter with a view to ascertaining the

authenticityofthedocumentsandaddressingthecontent.TheCommitteedirectedtheofficers

to continue with the investigations

MlN.NO.646l2oll: ANY OTHER BUSINESS

a)Memberswereadvisedagainstpre-emptingtheoutcomeoftheinvestigationsuntilallthefads

are obtained.

The Draft Rules of Procedure for the etection of EAIA Members

TheCommitteewasinformedthattheDraftruleshadbeenpublishedonthelocalnewspapers

on Sunday 8th April, 2012 for purPoses of inviting public views' The committee also noted the

urgenry in considering the Draft rules in readiness for presentation to the House upon

resumption from recess. The Committee scrutinized the draft Rules and Article 50 of the

Treaty for the Establishment of the East African community and noted that the provision that

31
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requires voting makes it more difficult (than through selection or appointment)' to achieve fair

representation of the various political parties in the National Assembly, regional balance'

shades of opinion, gender and other special interest Sroups in Kenya and to ensure that at

least one third of the persons elected are women. The Committee resolved to consult and

think through a way of having elections with the attendant freedom to vote while ensuring

fair representation of the various political parties in the National Assembly, regional balance'

shades of opinion, gender and other special interest SrouPs in Kenya and to ensure that at

least one third of the persons elected are women'

c) Bereavement

Members were informed that the Vice-Chairman had lost his mother and that there was need

to show moral support to him. Members resolved to visit his home later in the day-

MIN NO.64 oll: ADJOURNMENT

There being no other business, the chairperson adjourned the meeting at 1l.3oam.

UJ7
Signed

Date

(cHATRPERSON)
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MINUTES OF THE I57TH SITTING OF THE DEPARTMENTAL COMMITTEE ON DEFENCE AND

FOREIGN REIATIONS HELD ON WEDNESDAY. IITH APRIL. 2OI2 IN THE COMMITTEE ROOM 4TH

FLOOR. CONTINENTAL HOUSE. PARLIAMENT BUILDINGS AT I2.I5 P.M

PRESENT

Hon. 6eorge Omari Nyamweya, MBs, M.P - Ag. Chairperson
Hon. Mohamed Hussein Ali, M.P
Hon. Jeremiah Kioni, M.P
Hon. Peter Edick O. Anyanga, M.P

ABSENT WITH APOLOGY

Hon. Adan Keynan, M.P - Chairperson
Hon. Benedict Fondo Gunda, M.P - Vice Chairperson
Hon. Wilson Litole, M.P
Hon. Martin Ogindo, M.P
Hon. Charles Kilonzo, M.P
Hon. Kiema Kilonzo, M.P

IN AfiENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Anthony Njoroge
Mr. Dennis Abisai
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Legal Counsel
Legal Counsel
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MlN. NO .65212012: PRELIMINARIES

The Ag. Chairperson called the meeting to order. Thereupon, the meetinS commenced with a word

of prayer.

MIN.NO. 656 /2012: CONFIRMATION OF MINUTES OF PREVIOUS SITT|NG

Confirmation of Minutes of previous sittings was deferred to a later date.

MIN.NO.65712012: RECEIVING PUBLIC VIEV/S ON THE DRAFT RULES OF THE TREATY FOR

THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNITY GLECTION OF MEMBERS OF THE

ASSEMBLn.20r2

Meeting with the Hon. Cervase B.K. Akhaabi, M.P (EALA Kenya Chapter)

The EAIA Member presented two proposals for amendments on the draft rules as follows:
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a) Rule 16 be amended so that the returns of the elected Members is submitted to the Clerk

of the East African Legislative Assembly and not the Secretary C,eneral as proposed in the

draft rules.

b) Rule 6 be amended to require the National Assembly as the electoral college to ensure

that in electing Members consideration is given to gender, youth and special interests.

The Committee agreed with the first amendment on Rule 16. However, the second

amendment on rule 5 was left for further discussion.

n. Memoranda submitted by other members of the Public

The Committee considered a proposal to insert additional clause on Rule 3 concerning

qualification of candidates. The Committee noted that the proposal had already been

captured in Rule 3 to include the qualifications required by Article 50 (2) of the Treaty for the

Establishment of the East African Community, article 99 of the Constitution and Section 22 of

the Elections Act, 2011.

M|N.NO. 658/2012: CONSIDERATION OF THE U/HOLE DRAFT DOCUMENT ON THE RULES

After considering all the proposals presented by the public, the Committee extensively deliberated on

all the proposed clauses of the rules and unanimously concurred with them, except for rule 6 that was

left for further discussion.

MlN.NO.659l20l 1 : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at fifteen minutes past one

O'clock.

Signed

, (CHAIRPERSO

Itl y/+pe
N)

Date
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MINUTES OF THE I59TH SITTING OF THE DEPARTMENTAL COMMITTEE ON DEFENCE

AND FOREIGN RELATIONS HELD ON THU DAY, I2TH APRIL,2Ol2 IN THE COMMITTEE

ROOM 4TH FLOOR. CONTINENTAL HOUSE. PARLIAMENT BUILDINGS AT 9.3O A.M

PRESENT

Hon. Adan Keynan, M.P - Chairperson
Hon. George Omari Nyamweya, MBS, M.P
Hon. Mohamed Hussein Ali, M.P
Hon. Wilson Litole, M.P
Hon. Jeremiah Kioni, M.P
Hon. Peter Edick O. Anyanga, M.P
Hon. Martin Ogindo, M.P
Hon. Kiema Kilonzo, M.P

ABSENT WITH APOLOGY

Hon. Benedia Fondo Gunda, M.P - Vice Chairperson
Hon. Charles Kilonzo, M.P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Anthony Njoroge
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Legal Counsel
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MlN. NO .66512012: PRELIMINARIES

The Chairperson called the meeting to order. Thereupon, the meeting commenced with a

word of prayer.

MrN.NO. 666/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Minutes of the 153'd, 154'h and 157'h'sittings were confirmed by the Members present and
signed by the Chairperson.

M|N.NO. 667/2012: DELIBERATIONS ON THE DRAFT RULES OF THE TREATY FOR

THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNITY (ELECTION OF MEMBERS

OF THE ASSEMBLY).2012
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The Committee deliberated on the draft Rules of the Treaty for the Establishment of the East

African Community (Election of Members of the Assembly),2012.
The following amendments were made to the draft EALA Rules:

a) Rule l
b) lnsert the phrase "and shall come into force upon adoption by the National

Assembly".
c) Rule 2

Replace " Member of Parliamenf "with " Member of the National Assembly"
d) Rule 3

Replace "fourteen days" with "seven days"
e) Rule 4

Delete the phrase " through its parliamentary group meeting"
f) Rule 5

lnsert the phrase " regional balance"

d Rule 6 to read as follows:
"The relevant Departmental Committee may, prior to the expiry of the period
prescribed under Rule 3(2), invite the party leaders or the party whips of all parties

entitled to nominate candidates for a pre-nomination briefing on the nomination
requirements under the Treaty for the Establishment of the East African Community
and under these Rules".

h) Rule 7(3) to read as follows:
"The Returning Officer may, after consultation with the relevant Departmental
Committee, reject all nominations and order a fresh nomination if it is apparent
from the list of nominees that it shall not be possible, upon the holding of
elections, to have, as much as is feasible, a fair representation of the various
political parties in the National Assembly, regional balance, shades of opinion,
gender and other special interest groups in Kenya and to ensure that at least one
third of the persons elected are women".

lntroduce a new clause 7 (4) as follows:

"ln the event a fresh nomination is ordered, the Returning Officer may shorten
the periods specified under Rule 3."

i) Rule 8(4) to read as follows:

"The party which nominated a candidate who dies or for any other reason ceases

to be a candidate before the election day, may notwithstanding rule 7, nominate
another person in place of the candidate."

MIN.NO. 668/2012: ANY OTH BUSINESS

Refusal by the Director General, National Security lntelligence Service to attend Committee
meetings

The Committee noted that the Director General was initially invited to appear before the
Committee in order to shade light on the matter. lnstead of coming to give evidence as
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requested, the Director Ceneral chose to write back indicating his refusal to honour the
invitation, citing reasons that were dismissed by the Committee. The Committee noted that
two summons were later issued to him on various dates after failing to honour the invitation.
Similarly, he failed to honour the two summons.

The Committee also noted various other instances when the Director General behaved in
similar manner. The Committee further noted that in order to avoid recurrence of similar
scenario of refusal by witnesses, adequate measures should be taken specifically by the
Committee and Parliament by extension. The Committee resolved to invoke Sections 18 and

23 of the National Assembly (Powers and Privileges) Act to address the matter.

After extensive deliberations and upon considering, not only the appropriate measures

provided for in the National Assembly (Powers and Privileges) Act, but also other
Parliamentary measures, the Committee resolved as follows: -

a) All the Eight Members present resolved that punitive measures should be taken against

the public entity - National Security lntelligence Service, including budgetary sanctions;

and

b) The Committee resolved to compile a report to the Speaker recommending the
prosecution of the Director General. While the other six Members agreed to this

action, two Members (Hon. Jeremiah Kioni, MP and Hon. George Omari Nyamweya,
MBS, M.P) registered their dissenting views regarding prosecution.

MlN.NO.669l201 I : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at fifteen minutes past

one O'clock.

\/t
5igned..

HAI

Date....
0t)
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MINUTES OF THE I6OTH SIfiING OF THE DEPARTM ENTAL COMMITTEE ON DEFENCE

AND FOREIGN REIATIONS HELD ON TH Y. I2TH APRIL. 2OI2 IN THE COMMITTEE

ROOM 4TH FLOOR, CONTINENTAL HOUSE.PARLIAMENT B LDINGS AT 2.3O PM

PRESENT

Hon. Adan Keynan, M.P - ChairPerson
Hon. Wilson Litole, M.P
Hon. Peter Edick O. Anyanga,M.P
Hon. Jeremiah Kioni, M.P
Hon. Martin Ogindo, M.P

ABSENT APOLOGY

Hon. Benedict Fondo Gunda, M.P - Vice ChairPerson

Hon. George Omari Nyamweya, MBS, M.P
Hon. Charles Kilonzo, M.P
Hon. Kiema Kilonzo, M.P
Hon. Mohamed Hussein Ali, M.P

IN ATTENDANCE: NATIONAL ASSEMBLY

Mr. Njenga Njuguna
Mr. Julius Ariwomoi
Ms. Leah Wanjiru
Ms. Maureen Mwendwa

Principal Research Offi cer
Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

MrN. NO .57012012: PRELIMINARIES

The Chairman called the meeting to order. Thereupon, the meeting commenced with a word
of prayer.

MIN.NO. 671/2012: CONFIRMATION OF MIN ()F PR.EVIOUS SITTING

Minutes of the l59th sitting were confirmed by the Members present and signed by the

Chairperson.

MrN.NO. 672/2012: MEETING WITH R. DENNIS ITUMBI

Mr. Dennis ltumbi (a trained journalist allegedly accused of hacking ICC and the Foreign

Commonwealth Office emails) appeared before the Committee. Mr. ltumbi was expected to

explain the relationship between the allegations leveled against him and the documents

investigated by the Committee. The Committee was informed as follows:
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t. Mr. ltumbi informed the Committee that he is a web blogger and author of a number of

County Newspaper editions: and that he was detained and interrogated by police last

month, allegedly for tempering with ICC witnesses and illegally acquiring ICC confidential

information, but was later released without charges;

Upon interrogation by the Committee, the witness said that he could not tell whether the

documents being investigated were genuine or not. He however, explained that if at all

the police could ascertain that indeed, he hacked the ICC website, then the documents

were genuine; he accused the ICC prosecutor of possibility of being careless with

confi dential information;

He said that he came across information in the web that reveals the identities of ICC

witnesses. He presented documents purporting to be email traffic between prominent

human rights activists and ICC witnesses and between the ICC and the UK's Foreign and

Commonwealth Office;

The witness informed the Committee that the information he got, had been sourced from

the internet including nipate.comwhich was accessible by anyone;

Further, the witness claimed that the email traffic provided tallied with some of the

information in the documents investigated by the Committee.

Mr. ltumbi was asked to explain a claim that the documents under investigation by the

Committee originated from him. He refuted the claims.

The Committee directed Mr. ltumbi to compile a written submission on the alleged

correlation between the documents tabled in the House and the email traffic he presented to

the Committee, (the submission to be availed by the following Monday).

MIN.NO. 67 12: CONSIDERATION AND ADOPTION OF DRAFT RULES OF THE

il

ilt

IV

vi

TREATY FOR THE ESTABLISHMENT OF THE AFRICAN COMMUNITY TELECTION OF

MEMBERS OF TH ASSEMBLY).2012

The Committee scrutinized the report for the final time and unanimously adopted it in

readiness for tabling in the House.
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MlN.NO,574l2Ol I : ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 5.45 p.m.

,
I ISigned

Date F,/y/*

(cHATRPERSON)

0lL
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Annex One

Speake/s Communication on the matter
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5 lr"e* &'cP-'s (-onq,nt),tt i c.A?t o*{ O^i Tt+i: trtn rreL

be foru'ardeci to the Depat-rn:ental Conunittee on.Aimili:sti-aljcir ariC }.iatroiial Secur':h,
foi cottsiderallolt 1;rioi to appror,al bf ihe House. Tire Cc;rLri'Ljnee is s'rrl;sequei'iiil,, liereb1,
dileclei to iable rts repoil on or befcre Thursdal,.29'h lr4ai.ch. 2012.

Pnocrss oF ELECTnIG \4E\4BER.s ro EALA

Hon. Menrbers. I ri,isli to comnunicate as follou,s reeardinq tlie process for the
eiection of lt,fenrbers to represerit tiie Republic of Keriva in the East Afi-icau Legisiative
Asselnblr,.

As Hon. h4einbei's ilal/ be a\\/are: the fir,e-\,ear lei-il of the present East Africap
I-egislative Assembii,. ri'hicli is the 2nd Parliameni of the Fasr Afrjcan Conrnurrifi,. u,il]
cotne to a close on 4th.lune,2012. It is. therefore, imperative that this House comrtences
and conciudes the processes for the election of lt4enrbels of the Assemblv aheaci of the
itrau-eurarion of the 3rd East Afr.ican Legislative Assembil,ciue on 5th June. 2OlZ.

Hon. Meinbers. tlie electior-r of Membeis of the East African Legislative
Assembll, is govemed by Article 50 of the Treatl, for the estabiishment of tite East
African Coruaunitv ti,hich is part of Ken1,a's larv pursuant to the Treatl, for the
establislllent of the East Airrcan Coinmunit), Act. Act No.2 of 2000. Article _<0 of the
Treaty, io u,hich iire elections must conforn. provides as foliou,s:-
50. "Election of Mernbers of tire Assembll,"

1. The National Assembiv of each paftner State shall elect. r-rot from among its
Ir4embers, nine lt4er-nbers of the Asse.mbit,. ,^'1-ro sitail represent as much as it is feasible.
the various poiitical parties represented in the l'Jational Assembl\,. shacies of opinion.
gender and oiher special interest groups in that Lrarlner State. in accorciance ri,ith such
pt-ocedure as the National Assembiv oieach pafiter Stale nrav detemrine.

2. A person shall be qualriied to Lre eiected a member of tlie Assembly bi, the
National Assembli, of a parlnei State in accorciance rn,ith palarrapii I of tlis Act. if such a
persorl'-

(a) is a citizen of that pafiner State :

(b) is qualified to be electeci a Member of ti.re i{ational Asserubll' of that partner
State under its Coirstitution;

(c) is not holding office as a lr4inister in that pafiner State;
(d) is not an officer in ihe serlice of the Cori-ulunifi,; anci.
(e) has pro\/en experience or interest in consolidating and furthering the airns and

the objectives of the Comnluniq,.
Hon. N4ernbers, the Draft Rules of Procedure contemplated b),Articie 50(1) of the

Treatl, have been drafteci and ri,iil sirortll, be foru,ai-cied to the Departnrental Conunittee
on Defence and Foreign Relatious, u,hicit u,ili then be required to tabie a Report for
debate arid adoption. Thereafter. the electiorr oi lr4embers to serle .in the East African
Legisiative Assembli, u,ill be undeilaken b),this House in accot'dance u,tth those Rules.

It ttta-r' be irlpoftant to note that pallianientar), political parlies have a significant
role to piav in the uotlrnation process. I u,ouid. tirerefore- urge the leadership and the
uletlrbers of parliarnerl121r, political parties to preoare to activel-r,dischaLee their inanciate
in tlis process since A:1icle -5Qi1) requires that the nine rue:rbers of the Assenrbl), should
"t'epreserlt as ntuch as it is feasible. the vanous political panies represented in the

a't llhursclal,, 8rl' lr{arch, z0I2



)rrational ,tssen-ib11,- shacies ,tf opiiiiorr. senoer and oihei Sl-',ecral ii:ieresi S:'ouLrs iu iiiat
Parlner State"

IJcn. Ir4embei-s. ihe iralter cf the ejectror-r of ]r4einlrers of the Easi Afrtcari
Legislatii,e Assembll,(EALA) needs to be liandled rtitii crrcunlspeclion as F,eni'a lras

previousli,had her nc,rltinees conteste,i in the East Afircan Ccufl of Jusijce. Hon.

l'{e;nlrers u'tll recall tliat irr the 20t)6 Reference- the Easi Afrrcan Couii of i'asttce fcur';ci

that the Ken1,a National Asseilbl\,'s rules rnfrrngeci oii Altcie 50 cf ihe Treatv ic tite
extent of their incorrsistency [hs1s11,1th. The Corl1. therefoLe. declared tliai rlie ]'Jational

Assembll,of lient,a did not undertake an election u,ithiu the;neaning of A:ticle 5C of the

Treat.,, and issueci an order i'estraining the Cleri< to the E-ALA frour t'ecoqnizinq irir:e

persons named in tire older as dul1, sl..t.ci by the Natioiial Assembii, of Keuva to tl:e
EAi-A. or 1:er-mitting iliem to prartislpate ii: a:i1, function of the EALA. Perhaps just to
acid that, that ."r,hole process and the case u'ili cost ),our Treasurv au amouttt in excess of
K-shs350 nillion in costs.

Hon. lr4enibers. it is. therefore, inrperative thai the iules that u,e adopt for the
eiection cf h4embeis to'the EALA ar:d tire eiection p;'ocess i,,'e conduct as a ''r,hole, adhere

to the Treat-r,.

I tliank you.

MIIJISTERi AL STATEI\{ENTS

Ii{r- Speaker: Hoit. Jt4embers, r"'e have rl1au), Statements ri,]lc}r are due todav but
q'e u,ili begin u,ith the one bv the Minister for Education. Prof. Ongeri. Leader of
Governlent Business. piease- noie that Prof. Ongeri u,ill give the Statetleut because he

iras reporleci to rne tirat he is noi ieeling ioo rryell. So. n,e ri'ill lei irim go iirst.

ExavnenoN IRRECUL,{RITIES n! l\oRTH E,qstr.Rx PRot;t^-NCE N 201 1

The l\finister ior Educa';ion (Prof. Ongeri): h4r. Speaker. Sir. on Tuesda1,. there

\\/as a lr4inisterial Statement required Lrv this i{ouse on the examrnation irregularities in
the 2()1 I KCSE examinations, u,itii parlicular reference to North Eastert Province. I

u,ould iike to present the foilorving:-
During the reiease of the 201i Kenva Certificate Secoirdarl, Education

E>raminations, a total of 2.921 candidates out of the total of 411.783 '.vho sat for the

examination, had their results cancelled by the K-enva National Examination Council
(KNEC) due to eramination irreguiarities. Since tiren. a iot of coucern has beeti

expressed about the cancellation of those results, especiallt, in North Easteu Ptovince.
Subsequeiith,. I d'rected the K\TEC to re-exarnine all the cases of cancelled results.

especially those frorn Ncrth Eastem Prcvince. ar:C sive lrle a ccnlprehensile brief or: the

same. Tlte 2.921 car-ididates u'ho had their results cancelled as a result of involvemeni iti
examination iil'eeularities rvere fi'oni 154 centres countrl.'r,ide. ]t4ost of the cases \\rere

nrainll, as a result - and i repeat - of collusroir and srnuggled nraterials. I u'ish to state tliat

iu1, \4;,r'r*r1, is detemrined and commited to uphold the natiotial cun'iculutn evaluatiou
s)/stent tliat is fair and u,ill- therefore. not condor:e anl,fonl of cheating i:t erantiuations.
aud those fouud guiltl,u,tll coiltirlue to be fimrl\,dealt rr,'rtir in accordance u,ith the

operative statutes.

LA T[r u r-sda-i,, gtt lt,iar ch, Z012



I

Annex Two

The Treaty for the Establishment of the East African

Community

REPORT ON THE R,UIES OF PN,OCEDURE FOR II{E EIECTION OF 
'VIE'IABER,S 

TO THE EAST AFRICAN IEGFLAIIVE ASSE'VIBTY . 2OI2



TREATY ESTABLISHING THE

EAST AFRICAN COMMUNITY



(0 shall recommend to the Council the appointment of the Clerk and other

officers of the AssemblY; and
(g) shall make its rules of procedure and those of its committees.

3. The Assembly may perform any other functions as are conferred upon it

by this Treaty.

ARTICLE 50

Election of Members of the Assembly

1. The National Assembly of each Partner State shall elect, not from

among its members, nine members of the Assembly, who shall represent

,= ,uch as it is feasible, the various political parties represented in the

National Assembly, shades of opinion, gender and other special interest

groups in that Partner State, in accordance with such procedure as the

National Assembly of each Partner State may determine.

2. A person shall be qualified to be elected a member of the Assembly by

the National Assembly of a Partner state in accordance with paragraph 1

of this Article if such a Person:

(a) is a citizen of that Partner State;
(Oi is qualified to be elected a member of the National Assembly of that

Partner State under its Constitution;
(c) is not holding office as a Minister in that Partner State;
(O) is not an officer in the service of the Community; and

("; nas proven experience or interest in consolidating and furthering the

aims and the objectives of the Community'

ARTICLE 51

Tenure of Office of Elected Members

1. Subject to this Article, an elected member of the Assembly shall hold

office for five years and be eligible for re-election for a further term of five

years.
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IN THE EAST AFRICAIiI COURT OF JUSTICE
AT ARUSHA

(Corann: Moijo M. ole Keiurua P, Joseph N. Mulenga W, Augustino S
L. Ram.a,dhani J, Ka.sanga Mulwa J, Harold R. Nsekela J)

REFERENCENO. l OF2006

BETWEEN

PROF. PETER AI{YAIiIG' IiIYONG'O 1ST CLAIIT4ANT
ABRAI{AM KIBET CHEPKONGA.......... 2I{D CLNIIIANT
FIDELIS MT'EKE NGI'LI.... .. 3RD CLAIIIIANT
HON. JOSEPH I(AMOTHO............ ..... 4TH CLAIIYIANT
MUMBI NGARU... sTH CLAIMI{NT
GEORGE T[YAMWEYA................ 6TH CLNIVIANT
HON. JOHN MUIVTTES::............. 7'H CLAIIIIANT
DR. PAI'L SAOI(E... 8TH CLAIIIIANT
HON. GILBERT OCHIENG MBEO..... .. 9TH CLAIMANT
YTfONNE KTIAMATI............. 1OTH CLAIIT{ANT
HON. ROSE WARUHru ....... 1ITH CLAI1IIIANT

AND

ATTORNEY GENERAL OF I(EI. YA ..1ST RESPONDENT
CLERK OF THE EAST AFRICA LEGISLATTVE
ASSEMBLY .....3RD RESPONDENT
SECRETARY GENERAL OF THE EAST AFRICAN
COMMUNITY......... ........4TH RESPONDENT

AI{D

ABDIRAHIN HAITHA ABDI }

SARAH GODANA TALASO ).............
CHRISTOPHER NAKI'LEU }

R.EUBEN ONSERIO OYONDX..

SAFINA, KWEI(WE TSUI{GU I

CA.THERINE NGIIEA Krr{URA I

CLARKSON OTTENO KA.RAN i
AUGUSTINE CETEMONGES LOTODO }

GERVA^SE BULUIVIA I(AFWA AKHAABI }

lST INTERVENERS

2ND INTERVENER

3RD II{T'EI{VENERS

I



a

HON. UHURU r(ENYATTA I
HON. WTLLIAM K.S. RUTO )..........
HON. BiL,OW KERROW I

4TH INTERVENERS

DATE: 30rH DAY OF MARCH. 2007

JUDGMENT O THE COURT.

This is a reference under Article 30 of the Treaty for the Establishment of the

East African Community (the Treaty), in which the above named claimants

seek to invoke this Court's jurisdiction under Article 27 of the Treaty. They

contend that the process in which the above named 1n, 2oo and 3'd interveners

were deemed to be elected as Kenya's nine members of the East African

Legislative Assembly (the Assembly), and the rules made by the Kenya

National Assembly and invoked for effecting the said process infringe the

provisions of Article 50 of the Treaty. They make diverse prayers, but we need

refer to only the pertinent ones with which this judgment is concerned and

which we would paraphrase as follows, -

(a) That this Court interprets and applies Article 50 of the Treaty to the said

process and rules and declares them to be void;

(b) That costs of the reference be awarded to the claimants.

We consider the rest of the prayers are not maintainable under Article 30

Ectckg'ounci

Under Arlicle 2 of the Treat1,. the contracting parlies. uantely tire United

Republic of Tanzania, the Republic of Kenya and the Republic of Uganda, (the

Partner States) established among themselves an East African Community (the

)



Community)andunderArticlegestablisheddiverseorgansandinstifutionsof

theCommunity.oneoftheeightorgansestablishedundertheTreatyisthe

EastAfricanLegislativeAssembly(theAssembly),whichisthelegislative

organoftheCommunity.Itconsistsoftwenty-sevenelectedmembersandfive

ex officio members'

Article50oftheTreatyprovidesthattheNationalAssemblyofeachPartner

StateshallelectninemembersoftheAssemblyinaccordancewithsuch

procedureasitmaydetermine'TheArticlealsostipulatesthattheelected

members shall, as much as feasible, be representative of specified groups, and

sets out the qualifications. for election'

WhenthefirstAssemblywasduetobeconstitutedin200l,theNational

AssemblyofKenya,..inexerciseofthepowersconferredbyArticle50(1)of

theTreaty,,madeTlteTreatyfortheEstablishmentoftheEastAfricatt

Community(ElectionofMembersofrheAssembly)Rules2007''(theelection

ruIes).ThefirstninemembersoftheAssembly,whosetermexpiredon2gs

November 2006 were elected under those rules'

on 25h and 26ft october 2oo6,pursuant to the election rules, the House

Business committee of the National Assembry deliberated upon lists of names

presentedtoitaspersonsthatwerenominatedbythethreeparliamentary

politicalpartiesentitledtonominatecandidatesforelectiontotheAssembly.

The parties are the Kenya African National union (KANU)' the Forum for the

Restotatiot.lofDetrroclac\i_People(FORD-P).arrdtlreNationalRainboil,

Coalitiori0'{ARC).Alitogetlrer.fir,eiistsu,erepresetrtedtotlreCointl1ittee.

Tu,o lists, of three nominees each' rryere frotn i(ANU: one list of oue iroittinee

onll,,wasfiorrrFORD_P.Eaclroftlreotherhl,olistscontainedfivetrominees

)



of NARC. One was submitted by the parry leader through the Clerk to the

National Assembly as provided by the election rules. The other was presented

to the Committee, in its afternoon session on 25ft October, by the Govemment

Chief Whip.

The Committee unanimously approved the only nomination from FORD - P.

In the course of the deliberations, KANU withdrew one of its lists and the

Committee approved, also unanimously, the three nominees on the remaining

list. Finally, with regard to the nominations from NARC, the Committee

considered the two lists and then, according to its minutes, "resolved to

consider the list submined by the Government Chief Whip for purposes of

nomination..." Although it is not expressly stated in the minutes, and no

reasons therefor were recorded, the Committee thereby impliedly rejected the

nominees on the list submitted by the party leader of NARC, except for one

Gervase Buluma Kafiva Akhaabi who was on both lists.

On 266 October 2}O6,the Committee, after amending the previously approved

Iist of KANU nominees, apProved -

1. Tsungu Safina Kwekwe,

2. Kimura Catherine Ngima,

3. Karan Clarkson Otieno,

4. Lotodo Auggstine Chemonges,

5. Akhaabi Gervase,

6. Bonal,a Sarah Taiaso-

7. Nakuleu Chlistopher,

8. Abdi Abdirahin Haither, and

9. Reuben Onserio Oyondi
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as ,,duly. nominated to Serve" in the Assembly and 'further resolved lhat the

list be tabled before the House" in accordance with the Election Rules.

The list was accordingly tabled in the National Assembly on that day in a

Ministerial Statement by the Vice President of the Republic of Kenya, as

Leader of Government Business in the National Assembly and Chairman of

the House Business Committee. Thereafter the names were remitted to the 3'd

Respondent as members of the Assembly elected by the National Assembly of

Kenya.

On 96 November 2006, nearly three weeks before the 2nd Assembly was due

to commence, the claimants filed the reference in this Court with an ex parte

interlocutory application for an interim injunction to prevent the said nine

persons from taking office as members of the Assembly until determination of

the reference. By order of the Court the interlocutory application was heard

inter partes on 24ft and 25ft November 2006. The Court delivered its ruling on

the apptication and on two objections raised therein on27b November 2006' in

which inter alia, it granted the interim injunction reshaining the 3'd and 46

respondents from reco gilz111g the nine nominees as duly elected members of

the Assembly until disposal of the reference'

Parties to the Reference

Atl tire claitnants are resiclent in KeuS'a' I't tlie reference' ihe 1" attd 2"d

ciairnants ate stated to be suiug as officials of tire Orange Democratic

Movement (ODM) and the 4tl' and 5tl' claitnants are stated to be suing as

officials of the Liberal Dernocratic Parly (LDP). The 3'd. 6th and 7th claimants
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are stated to be suing as officials of NARC, Democratic Party (DP) and Forum

for Resloration of Democracy in Kenya (FORD - K) respectively. But despite

highlighting the stated official capacities in the pleading, nothing significant

turned on them during the trial and therefore, in this judgment, we consider the

said claimants in the same individual capacities as the 8*,9*, lOs and 116

claimants. It should be mentioned, however, that the 3'd,9th, 10ft and lls

claimants were the NARC nominees on the list submitted by the party leader,

which was inexplicably rejected by the House Business Committee'

Six respondents were initially cited in the reference. At the hearing of the

aforesaid interlocutlV alnlication the 2"d, 56, and 6s respondents objected to

their being joined to th-e case, and the Court upheld the objection in its ruling

delivered on27b November 2006, on the ground that the only matters whose

legality the Court had to determine were those done by Kenya as a Partner

State through its National Assembly. They were struck out, leaving the three

respondents named above.

Following the interim injunction, which took immediate effect, the nine

affected nominees and the KANU pafiy filed separate applications under

Article 40 of the Treaty and r.35 of the court Rules, for leave to intervene in

the reference. By a consolidated consent order dated l7'h January 2007' leave

to intervene limited to supporting the respective cases of the claimants or the

respondents was gfanteci. The itt interveners are 'u\e three KAI'IJ nominees,

the 2nd is the nominee of FORD - P and the 3'd inteleners are the fir'e persons

appro',;ed bj, the House Busiiless Couullittee as the jirAF-c tioinittees' TIie 4'l'

interveuers are officials of'KAI'{U llalq''
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Pleadings and Issues

Theredre-numerousavermentsinthereference,manyofwhichare

unnecessary,notwithstandingcounsel,sexplanationthattheirpurposeisto

showthefutlcontextoftheclaimants,case.Withduerespecttolearned

counsel,weareconstrainedtoobservethatmuchofthe..over-pleading,'has

IedtoSomedegreeofconfusioninregaldtothejurisdictionofthisCourtand

theclaimants,causeofaction.Bethatasitmay,inourview,theclaimants,

corepleadingthatleadstotheprayerswereferredtoatthebeginningofthis

judgment is captured in two paragraphs' which read thus -

*29. It is rhe contention of the craimants that the whole

process oi- noAination-";i- election adopted by the

National Assembly o7 f"lo wo' in'u'ably and fatally

Jlawed i'' siston-ce'-law oid 
"o"dure 

and contravenes

Arricle S0 of the East Africt"'C"**unity Treaty in so far

asnoelectionwasheldnordebateallowedinParliamenl
on the matler'

30. The claimants also contend thal any such rules that

moy have been invl-i'a W the Kenya National Assembly

which do not ';;;" ;i"l'ion directlv by c'itizens or

residents of f'ni"i 'i"i' 
ekcted repiesentatives' is null

and void fo, u'irig"'loni'o'y to the teiter and spirit of the

TreatY."

In a nutshell, the response of the 1" respondent is premised on the following

four propositions as basic pleas' namely' that -

.Itl200l.tireKenya}.{atiorraiAsseirrbl.v.pursuatrttoArlicle50oftlre

Treas,,determiireditsorvrrprocedureforelectiorrofthenineuretrrbers

oftheAsseinblyinforrnoftheelectionrules,rvlliclrembod),the

democratic principle of proportional representation'
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. In October 2006, the National Assembly, acting through its House

lusiness committee, in accordance with its Standing orders and the

election rules, went through the process of electing the nine members

to the 2nd AssemblY.

. Neither the election rules nor the process of electing the nine members

constitute an infringement of the Treaty or are otherwise unlawful'

.Thereferencedoesnotdiscloseacauseofaction'

The 3d and 4ft respondents plead jointly that no cause of action is disclosed

against them as they were not privy to the activities of the Kenya National

Assembly about which.the teference complains. In the alternative they plead

that the cause of action, if any, ceased when they obeyed the interim

injunction, which had been the purpose for their being made parties in the case'

Out of these pleadings, the Court framed the following three broad issues -

1. Have the complainants disclosed any cause of action within the

meaning of Article 30 of the TreatY?

2. Was an election undertaken within the meaning of Article 50 of the

TreatY?

3. Do the Kenya Election Rules i.e. The Treaty for the Establishment of

the East African community (Etection of Members of the Assembly)

Rules200t,complywithArticle50oftheTreaty?

Et'idence

The rnain facts relied on by all the patties, tnost of u'hich are outiined in the

backgiound sectiol of this judgnent, are not ip controvers;'' Oniy one

witness, Yvonne Khamati, the 10th Claimant, gave oral evidence and was
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cross-examined at length by counsel for all the parties. We hasten to observe,

however, tEat the lengthy questioning of the witness appeared to be more for

eliciting from her some desired evidence than for challenging the veracity of

her testimony. Even the uncommon mode of adducing evidence of a speech

made by Hon. Nonnan Nyagah, the Government Chief Whip, through her

producing a DVD recording of the speech, for the Court to view and hear, was

not challenged. The resi of the evidence was adduced by affidavits.

At the scheduling conference, it was intimated that the 1$ respondent would

object to the Hansard copies annexed to the reference being used in evidence.

This appears to have, prompted the claimants to adduce affidavits from

Members of Parliamerit'who participated in the proceedings reported in the

said Hansard copies. During the kial, however, the course of objecting to the

use of Hansard was not pursued, and counsel for all the parties, including the

1* respondent, referred to the copies annexed to their respective pleadings

In view of our frnding that the evidence material to the issues for determination

is not contentious, it is unnecessary to discuss it in any detail. Where

necessary, we shall consider the evidence that is not reflected in the

background section of the judgment, as we discuss the framed issues.

The Advocates for the claimants, the ls respondent and the 1" interveners

filed written subrnissions. In addition, the respective counsel for all the parties

as r,,,eli as for tlte anticus crniae made oral sulrmissious at tl're hearing.

9



Applicable prtnctPles

The Treatydescribes the role and jurisdiction of this Court in tvro distinct but

clearly related provisions. In Article 23,theTreaty provides -
,,The court shall be a judicial body which shall ensure the

adherence to law in the interpretation and application of and

compliance with this TreatY'"

It then provides thus in Article 27(l)'
,,The Court shall inirially have jurisdiction over the

interpretofion and application of this Trea$t"'

The Treaty, being an intemational treaty among three sovereign states' is

subject to the intemational law on interpretation of treaties' the main one being

"The Vienna Convent-iion on the Law of Treaties"' The three Partner States

acceded to the convention on different dates; (uganda on 24 June 1988'

Kenya on 9 November 1988 and Tanzania on 7 April 1993)' The Articles of

the convention that are of particular relevance to this reference are Article 26

that embodies the principle of pactiz sunt servanda, Arlicle 27 that prohibits a

party to a treaty from invoking its intemal law as justification for not observing

or failing to perform the treaty and Article 3 l, which sets out the general rule

of interpretation of treaties' Article 31 reads -
L

,ruruuJc.

z. ffitextfor the purpose of the interpretation of a treaty

shcrlt ,on rpi'trr, iti niditiou to tke text' includirtg its

p rectrubIe crt tl cttt tt exes :

(a) artl' figreemefit retciing to tke trecttlt v'kicft w(ts

mcclebetlueerc.atttkepartiesinconnecrtonwithtke
conclwsion af the trea4t;

instrume nt which was mode bv orre or nlore(b) anv
ilt necti
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treatv acceoted bv the other D as an

_ instrumenl related to the treaty.

3. There shall be taken inlo account:
(a) any subsequent agreement between the parties

regarding the interpretation of the trealt or the

application of its Provisions;
(b) anv subseouent practice in the aDDlication of the

trrot, ,hith ,stoblish"t th" og"t*t't 'f tht 
"'titt

regar ding its interoretation :
(c) Any relevant rules of international law applicable in

the relations between the parties'

4. A special meaning shall be given to a term if it is

established that the parties so intended"
(Emphasis is added)

Learned counsel for thu claimants urged that in addition to seeking guidance

from the Vienna Convention in interpreting the Treaty, the Court should, in

respect of Article 50 of the Treaty, apply what he referred to as the principle of

equivalence, which ensures that in the interpretation and application of rights

and obligations created under a tredty there is equivalence in the states that are

bound by the treaty. In other words, trealy provisions must be uniformly

interpreted and applied in the states that are parties to the treaty.

For the 1" respondent on the other hand, the Court was urged to exercise its

jurisdiction with care bearing in mind the historical perspective of the Treaty

with particular reference to the recitals in its preamble in which the Partner

States recall the causes of the collapse of the former East African Community

in l9j7 and i1 rvhich they resolve to act in concert to shengthen their co-

operatiol adhering to fundamental aud operatioual principles set out in the

Treat1,. I1 apparelt supporl of this submission leamed counsel for the 3'd

inteweners stressed the fundamental principle in international lau' of sovereigir

equality of states, under which any tnatter over u'hich a state does not
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expressly relinquish sovereignty, remains within its sovereignty. A state cannot

lose sovereignty over any matter by implication of international law.

Submissions on Issue No.l

The claimants' submission on the first framed issue is that the averments in

the reference show a cause of action within the meaning of Article 30 of the

Treaty. They argue that the claimants are competent to make the reference

since they are legal and natural persons resident in East Africa. The reference

and the supporting documentary evidence, show that the contentious

nominations were made pursuant to Article 50 of the Treaty as were the

election rules under which the nominations were done. The election rules and

the process of the nominations and approval of the nominees as members of

the Assembly are "regulations, decision and action" of a Partner State whose

legatity is contestable under Article 30. In the reference, the claimants ask the

Court to interpret Article 50 relative to the said process and rules and to

determine if the process and the rules infringe the Article. They contend that

this is therefore, a justiciable cause of action. They also reiterate that this

Court has jurisdiction to determine the reference and to grant the prayers made

therein.

On the other hand the i" respon,ient submits that the claimants have not

disclosed any cause of action under Arlicle 30 of the Treaty' In order to

establish a cause of actiol, a litigant must hai'e locus startdi. Tire litigarrt tnltst

irave sufficient interest in the subject urattet upoil u{iich a coutt is to

adjudicate. Secondly, the litigant lnust be seeking a retnedy in respect of a

legal right, which has been infringed or violated.
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According to the l" respondent there are hvo view points of the issue of locus

standi in ttre instant reference. First, from a strict perspective, since the subject

matter of the reference, namely whether the election of Kenya's members of the

Assembly was undemocratic and unlawful, is a matter of public interest, the

only person that has locus standi as the protector of public interest, is the

Attorney General of the Republic of Kenya. Secondly, from a broader

perspective, the 1", 4* and 7ft claimants, being members of the National

Assembly, may claim to have locus standi on the grou+d that they have

personal interest to ensure that the National Assembly elects stictly in

accordance with Article 50. That approach, however, should be avoided as it

would make a mockery..of democracy to allow them to refer to the Court an

issue that they lost to the majority in a democratic debate in the House.

The 1$ respondent also maintains that the claimants failed to show that they

have a right conferred by the Treaty, which was contravened. Article 30 does

not confer any right on any of the claimants. It is only a procedural provision

for enforcing rights conferred under other provisions of the Treaty. If Article 30

is interpreted to confer a right on every resident of the Parhrer State, the Court

would be turned into an institution of resolving philosophical discussion and

speculation and cease to be a court of law. Since under Articles 34 and 52 the

Treaty vests interpretation jurisdiction in the national courts also, the substance

of the reference should be dealt with by the High Court of Kenya under Article

52. If this Court rules on the legality of the contentious election it would be

usurping the porver of the High Couil of Kenva.

In supporl of the fore-qoing submissions, leanted counsel for the 3'd inten,eners.

also corilended that the claimants do not have a cause of action maintainable in

this Courl, which is an international court. Their grievance raises the question
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whether the 3'd interveners were elected to the Assembly. Th. Treaty expressly

provideslin-Article 52 that when that question arises, it shall be determined by

the relevant institution of the Partner State. The claimants did not seek remedy

from the High Court or other institution of the Republic of Kenya. Under the

principles of international law, they cannot access this Court before exhausting

the local remedy provided by the Treaty itself.

Learned counsel for the 3'd and 4ft respondents, stressed that both under the

pleadings and in the evidence no claim was made against either of the t'wo

respondents. They were not alleged to be persons whose activities gave rise to

the reference. They *.1:. not shown to have infringed a right conferred on the

claimants by the Treaty. No nexus was estabtished linking the 3'd and 4t

respondents to the activities complained of in the reference. The claimants did

not disclose, let alone prove, any cause of action entitling them to a claim and

an award against the two respondents. Although, in the interlocutory application

for injunction they were properly joined, they ought to have been discharged

after compliance with the injunction order.

Further, the 3'd and 4th respondents contend that they carurot be party to the

reference because they are neither a Partner State nor an institution of the

Community whose acts or regulations are referred to the Court under Article

30.

Finding on lssLie AIo.]

Froin the submissions. u,e disceil the follorving five grounds upon u,hich the

contention of non-disclosure of a cause of action is based, i.e that -
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the claimants failed to show the essential elements of a cause of action,

,r-rr*ly, that their rights or interests were violated or infringed upon;

Article 30 does not create any right; it creates a forum for adjudication of

rights vested by other provisions of the Treaty;

The substantial question raised in the reference, whether the 3'd

interveners are elected members of the Assembly, is not within this

Court's jurisdiction;

the claimants have not exhausted the local remedy provided by the

Treaty; and

in the case of the 3'd and 4ft respondents, it is not shown that they are

tiable for the matt"tt,'which are subject of complaint in the reference.

A cause of action is a set of facts or circumstances that in law give rise to a

right to sue or to take out an action in court for redress or remedy. In Auto

Garase vs. Motokov, (No.3) (1971)'EA 514, a decision of the Court of Appeal

for East Africa, Spry V.P., described a cortmon law cause of action at p.519 D

thus -
"if a plaint sltows that the plaintiff enioyed a right, that the right
has been violated and that the defendant is linble, then, tn my
opinion, a cause of action has been disclosed and any omission
or defect may be amended If on the other hand, any of those

essentials is missing, no cause of action has been shown and no
amendment is p ermis sible. "

That description sets out the parameters of actions in torl and suits for breach of

statutory ciufi, or breach of coutract. Hoil'ever, a cause of action created b1'

statute or other legisiation does not necessarill' fall u'ithin the saure parameters'

Its parameters are defined b)'the statute or legislation u'hich creates it.

a

a

o

a

o
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This reference is not an action seeking remedy for violation of the clairnants'

"ommon 
law rights. It is an action brought for enforcement of provisions of the

Treaty through a procedure prescribed by the Treaty. The Treaty provides for a

number of actions that may be brought to this Court for adjudication. Articles

28, 29 and 30 virtually create special causes of action, which different parties

may refer to this Court for adjudication. Under Article 28(l) a Partner State

may refer to the Court, the failure to fulfill a Treaty obligation or the

infringement of a Treaty provision by another Partner State or by an organ or

institution of the Community. Under Article 28(2) a Partner State my also

make a reference to this Court to determine the legality of any Act, regulation,

directive, decision or actipn on the ground that it is ultra vires or unlawful or an

infringement of the Treaty or any rule of law relating to its application or

amounts to a misuse or abuse of power. Under Article 29 the Secretary General

may also, subject to different parameters, refer to the Court failure to fulfill a

Treaty obligation, or an infringement of a provision of the Treaty, by a Partner

State.

Article 30 provides -
"Subject to the provisions of Article 27 of lhis Treaty, any
person resident in a Partner State may refer for determination
by the Court, the legality of any Act, regulation, directive,
decision or action of a Partner State or an institution of the
Communilt on the grounds that suclt Act, regulation,
directive, decisiort or action is unlawful or is an infringement
af the provisions of this Treaty."

It is important to note that none of the provisions iu the three Articies requires

directly or by irnplication the claimant to shou, a riglit or interest that tvas

infringed and/or damage that was suffered as a consequellce of the rnatter
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complained of in the reference. We are not persuaded that there is any legal

basis onlwhich this Court can import or imply such requirement into Article 30.

In the 1" respondent's written submissions, and in the supplementary oral

submissions by the learned Deputy Solicitor General of Kenya a number of

authorities were cited in support of the contentions that the claimants had no

locus standi and./or had not disclosed a cause of action. Unfortunately no

copies were availed to the Court despite undertaking to do so. One that we are

able to comment on is the decision of the High Court of Kenya in Jaramogi

Oginga Odinga vs. Zachariah R. Chesoni & Altornev GeneraL Misc.Appl.

No.602 of 1992, a copy'of which was availed by counsel for the 6ft respondent

at the hearing of the interlocutory application. In that case, the High Court of

Kenya held that section 60 of the Constitution of the Republic of Kenya does

not confer any right to a litigant nor create a cause of action. By way of

analogy, it is argued that Article 30 ought to be interpreted in the same way. We

do not need to discuss the decision in any detail. We respectfully agree with that

interpretation. But we hasten to point out that the provisions of section 60 of the

Constitution of Kenya are not similar or comparable to the provisions of Article

30 of the Treaty. The section only vests jurisdiction, albeit unlimited

jurisdiction, in the High Court of Kenya. The court held -

"Tlte court's unlimited powers ougltt to be and are used witlr
judicial restraint and only trt situations where ends of justice
run1; fig defeated by .failing to exercise theru. To use these
irthereut or residna[ pov'ers, the co,urt ntus{ be satisfietf ott
grouncls placed lte.for"e it fhat the powers shau{d inr{eed be used.

That, irc our opiniort, is what section 60(l) provides for. [t does
not create couses af actiotr or courses to fotlow itr tltose
actiotts."
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In Article 30, however, the Treaty confers on any person resident in a Partner

State'the right to refer the specified matters to this Court for adjudication and as

we have just said, by the same provision it creates a cause of action.

Section 60 of the Kenya Constitution, is comparable to provisions of the Treaty

that only vest jurisdiction without creating causes of action, like Articles 27,31

and32, which respectively vest in this Court jurisdiction to interpret the Treaty,

to hear and determine disputes between the Community and its employees and

to hear and determine arbitration disputes in specified circumstances. We find a

more plausible comparison with Article 30 of the Treaty to be in Article 137 of

the Constitution of the-.Republic of Ugand4 which in clause (1) vests in the

Constitutional Court the jurisdiction to interpret the Constitution and in clause

(3) confers on any person the right to petition that court on an allegation that

any Act of Parliament or other law, or any act or omission by any person or

authority is inconsistent with, or.contravenes the Constitution, for a declaration

to that effect. The Supreme Court of Uganda has in several decisions held that

the Article thereby creates a cause of action. (See Ismail Serugo vs. Kampala

Citv Council & General'. Constitutional Appeal No.2/98)

Turning back to the claim in this reference, we note that the claimants make no

secret of the fact that they were prompted to bring this reference by what they

ciaim to be uniawflrl substitution of tiie 3'd interveners for the 3'd, 9ft, 10e and

11th complainants as the NARC nominees and the resultant deerning of the

lorrner as elected neilbers of the Assembll'. Those circuiristauces Per se raise

the question u,hether the 3'd interrreners are elected tnetnbers of the Assembly

and the question is squarel), within the paraileters of Article 52(l), rvirich

provides -
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"An! question tltat may arise wltether any person is an elected
m.ember of the Assembly or wltelher any seat on the Assembly is
vacant sltall be determined by tlte institution of the Partner
State that determines questions of lhe election of members of
the National Assembly responsible for the election in question."

Needless to say, this provision also creates a cause of action under the Treaty.

However, it is the one cause of action under the Treaty over which this Court

has no jurisdiction. Obviously, that is why the 1't respondent persistently seeks

to strait-jacket this reference into the parameters of Article 52(I), to cushion the

initial argument that this Court has no jurisdiction over the reference, and

additionally to contend that no cause of action triable by this Court is disclosed.

We should mention at this juncture that the same argument is reiterated in

submissions on the second framed issue, presumably in an effort to show that it

is a non-issue. There, it is argued that the fact of the election is not disputable,

and that the substantive dispute arises from the two lists of nominees submitted

by NARC's party leader and party whip, respectively. Four of the nominees on

the pafi leader's list who were not elected, claim that they were the rightful

nominees who should have been elected instead of the 3'd interveners who were

on the palty whip's list. That dispute is not within the ambit of Article 30.

Basically, it is a dispute on who should have submitted the NARC parfy

nominees, which dispute should have been solved through the internal party

mechanism. Outside the party, it is, at most, a dispute as to whether the 3'd

intenreners were lawfully elected and should have been referred to the High

Courl of Ken1,2 uuder Arlicle -52.

But, under u,hater,,eL context, the arguments turn round to one ceiitral thetne-

namely that the Court ought not to detennine this reference. In our uig1r,, the

subtle variation introduced in submissions by learned counsel for the 3'd
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interveners that the Court had jurisdiction to grant the interim injunction and to

hear the reference but has no jurisdiction to grant the remedies prayed for,

makes no material difference. We shall dispose of the said theme here and will

not return to it under any other framed issue.

We agree that if the only subject matter of the reference were those

circumstances surrounding the substitution of the 3'd interveners for the said

four claimants, this Court would have no jurisdiction over the reference. In

paragraphs 29 and 30 of the reference, however, the claimants have referred to

the Court two other issues, which we consider to be the core and material

pleadings for purposes of the reference. It is those pleadings that disclose the

special causes of actioq which evoke this Court's jurisdiction under the Treaty'

And it is only those pleadings that will be subject of adjudication in this

reference. While it is apparent that the reference of the two issues is an after

thought, in our considered opinion it is not tantamount to abuse of court process

as submitted by the 1" respondent.

In the ruling delivered on 27b November 2006, we held that the Court has

jurisdiction to hear and determine the reference. We find no reason to review

that decision. Whatever we say on the matter hereafter is to provide the details

of our reasons for the decision as we undertook to do in the said ruling'

Under Article 33(2\. the Treaty obliquely envisages interpretation of Treaty

provisions by national courts. However, reading the pertinent provision with

Arlicle 34 leaves no dor-rbt about the primac), if not suilretllacy of this Cottil's

.lurisdictioll o\/er the ir-rterpretation of provisioirs of the Treat5'' For clarit)'. it is

usefui to reproduce here, the tu'o Articies in full' Article 33 provides -
,,1. Except where iurisrtictiort is conferted on the court b), the

Trea6t, tlisputes in which the Corrttttunity ts a party shall not orr
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the iurisiticfion 
of the

th ot gr o.u" d ::":h: ;,tr;:i{1,{:.'*
nufional courts o1

o n

have

o

hasis ts added)

,,

(EmP

And Article 34 provides - 
t -t^ta ,nr court or tribwral :{, !^

,,wen a quesfion i, loir:,!^before 
an! court uroi"ii-ri 

"rin*-

,[-:!ri,',,t,i;pl:iri.:::i?i'iii;ilt'w,;;'r.rliin' of the Communr't 

"'iir"r;ron 
is ne11.l.rr*ro* 

rwling on
considers,::;::::,::,,',;,:;:;;"io-iiu"apre

give iudgn
the quesfion'"

The purpose of these provisions is obviously to ensure uniform interpretatron

and avoid possible conflicting decisions and uncertainff in the interpretation of

the same Provisions 
of the TreatY '

Articre 33')iappears 
to envisage that in the course of determining a case before

it,anationur"",,nmayinterpretandapplyaTreatyprovision.suchenvisaged

interpretation, however, can only be incidental. The Articre neither provides for

norenvisasesalitigantdirectlvreferringaquestionasto]he:l::::t"ionofa

Treatvprovisiontoanatiooutto"t'Y:-t::::anvothetprovisiondirectlv

conferring on the national courts jurisdictio::: 
:..*ret 

the Treaty. Article 30

on the other irand' confers on a litigant resident in an1' Partner State the right of

directaccesstotlreColrrtfordeterrnirrationoftlreissuessetouttherein.We

tiretefote' do not agree 'vit' 
tire notion that befort 

:T:t":: ::::t*ce 

under

Afiicre 30, a iitigant has to ,,exhaust trre 10ca1 remedy". rn our vieu'there is no

local ternedY to exhaust'
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We would express reseryations about the supplementary or altemative notion

that a litigant who fails to secure relief from the national courts under Article 52

would have recourse to this Court to seek the same relief'

Lastly, the 3'd and 4th respondents were not joined for being privy to the actions

of the Republic of Kenya or for any wrong they did- They were joined, as

learned counsel rightly concedes, because of the relief sought by the claimants,

namely the prayer that they be restrained in the terms set out not only in the

interlocutory application but also in the reference. The submission would have

made more sense if it came prior to the hearing of the reference.

Accordingly we answerissue no.1 in the affirmative

Submissiorls on Issue No.2

The main thrust of the claimants' submissions on the second and third issues is

that no election, within the meaning of Article 50 of the Treaty, was undertaken

and that the election rules do not provide for election. The process provided for

by the election rules and what actually transpired amount to the antithesis of an

election

The claimants maintain that the expression "shall elect" as used in Article 50

can only mean "shall choose by vote". That is the ordinary meaning as defined

in several dictionaries, and as it is understood and practiced not only in all three

partner States. br-rt also in international derlrocratic practice u'oridt\,ide. Under

the Constitution and electoral larr,s of Kenl'a that gorreur tire elections of the

Fresident, apd of the Speaker, Deputy Speaker and Members of Farliament,

electiol lneans election tluough voting. Tire provision in the Treaty that "the
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National Assembly "shall elect" therefore, does not import a concept that is

unknown to-or that differs from that envisaged and practiced by the Republic of

Kenya.

The affidavit evidence shows that three parliamentary potitical parties, namely

NARC, KANU and FORD-K, submitted to the House Business committee

names of persons nominated for election as members of the Assembly. On 26m

October 2006, the Chairman of the House Business Committee simply tabled in

the National Assembly a list of names of nine persons stated to be nominated by

the said political parties. That list did not include the names of the 3'd, 9ft, 1Oft

and llft claimants wtro had been validly nominated as NARC nominees

because at the initiative-of Hon. Nonnan Nyagah, the Government Chief Whip,

the House Business Committee had replaced them with the names of the 3'd

interveners. As stipulated by the election rules, the nine persons were thereby

deemed to be elected by the National Assembly.

Significantly, when introducing the nine names to the House, the Vice-

President, who is also Leader of Govemment Business, said, as his predecessor

had said on the equivalent occasion in 2001, that the nine persons were

"appointed". Both leaders knowing the difference between "elected" and

"appointed", used the latter word because what had transpired in the House

Business Comrnittee was not an election but an appointment of the nine

persons. Besides, this was consistent with what the said Government Chief

\l4rip said in his speech recorded on the DVD, braggirrg iinmediatell, prior to

ihe piocess, that onl1, |1. r,,,ould llarne those to be sent to the Asseilbll,. All tliat

goes to shor,,, tltat rr,,hat trairspired \\ras irot arl election b), the Nationai

Assernbly, but ra,as at best "an appointrnent" b), the Govemment controlled

House Business Comrnittee.
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The submissions on this issue, for the 1" respondent and the supporting

interveners; ma1, be summarised as folloWs. The words "election" and "elect"

as used in Article 50 do not necessarily connote choosing or selecting by

voting. They are not defined in the Treaty. Black's Law Diclionarv def,rnes

"election" as -

,,the process of selecting a person to occupy an office (usually

a public office)"

Furthermore, though under Article 6 of the Treaty the Partner States are

committed to adhere -.to "democratic principles", no specific notion of

democracy is written into the Article or the Treaty. Besides, while Article 50

provides for the National Assembly of each Partner State to elect nine members

of the Assembly, it gives no directions on how the election is to be done, except

for the stipulations that the ninb must not be elected from members of the

National Assembly and that as far as feasible, they should represent specified

groupings. Instead, it is expressly left to the National Assembly of each Partner

State to determine its procedure for the election. This is in recognition of the

fact that each Partner State has its peculiar circumstances to take into account'

The essence of the provision in Article 50 is that "the National Assembly of

each Partner State shall elect nine members of the Assembly in

accordance with such procedure as [itJ may determine' "

Leamed counsel for tlie i'' inteLvellers. sLtpllietneuts this sttllinissioir r"'ith the

argumeitt t6.at the po\uer and discretion of the National Assenibl)' under Article

50(1) is so unfettered that the National Assembly tnay detenline a procedure of

election that excludes itself fi'om actual or physical voting' In exercise of that
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power and discretion, the Kenya National Assembly determined its procedure

in 2001 by making the election rules, which must be respected.

It is not in dispute that only entitled parliamentary political parties nominated

candidates for election and submitted their names to the House Business

Committee. Being satisfied that they were qualified to be elected and that they

complied with the terms of Article 50, the House Business Committee approved

nine of the nominees on 266 Octob er 2006 and on the same day tabled their

names before the National Assembly. Thereupon, by virfue of the election rules,

the nine nominees were deemed to be elected by the National Assembly. The

Speaker confirmed that the process was conducted in accordance with the

election rules. The process is a mode of democratic election by proportional

representation as practiced not only in Kenya but also in several other

democratic countries.

The question that the Court should have been appropriately asked to consider is

whether the process conforms to the conditions stipulated in Article 50.

However, the question did not arise since it was neither alleged, let alone

proved, that any of the nine elected persons was not qualified nor that the

specified representations, namely representations of various political parties,

shades of opinion, gender and other special interest goups were not achieved.

Learned counsel for the 2nd interuener supplemented the submissions in supporl

of au affirtnative ans\\'er to the secolid fi'amed issue. u,ith tire contention that a

proper interpretation of Article 50 is not to consider tlie meaning of the

expression "to elect" in isolation but as one rvith the procedure that Article 50

elnpo\\/ers the National Assembly to detennine. For the pulpose of Article 50
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therefore, an election means the process determined by the National Assembly

as set out in the election rules. If the Court undertakes the task of giving

dictionary meaning to the expressions "to elect" and "an election" it will be

assuming the role of making rules of procedure, which is the preserve of the

National Assembly.

Finding on Issue No.2

The fust step towards answering the second framed issue is to resolve the

conflict of tvvo basic concepts on the import of Article 50 that underlie these

submissions. One concept is that the Article imposes on each National

Assembly the function-.of electing nine members of the Assembly from the

respective Partner States, with a discretionary power to determine the procedure

it will follow in executing that function. The other concept is that the Article

confers on the National Assembly of each Partner State ttre responsibility, with

unfettered discretion, to determine how the nine members of the Assembly from

the respective Partner States are to be elected. To find out which of the two

concepts reflects the correct object and purpose of Article 50 as intended by the

parties to the Treaty, we have to consider the provisions of the Article in the

context of the Treaty as a whole.

However, in view of paragraph 3(b) of Article 3l of the Vienna Convention, it

is necessary to consider flirst iiKenya's practice in its appiication oifuticie 50

since 2001, establishes an)/ agreernent of the parties regarding the interpretation

of, ti-iat Articie. 1"lo ei,idence \\ias adduced oit tire practice ir)' the otl-ier ti"'o

parties in their applicatioii of Article 50. Ho\\'e\rer, fi'our the differences

betweeu the election rules and the equivalent rules of procedute adopted b)'tlle

Natiolal Assemblies of Tanzania and Uganda, copies of u'hich u'ere availed to
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Court in the course of oral submissions by counsel, it is evident, and we are able

to conclude, that no agreement of the parties regarding interpretation of Article

50, can be inferred from the said practice. On the surface, the Tanzania rules

provide for elaborate elections by the National Assembly, while the Uganda

rules are silent on the issue of election, save that in rule 2 "election" is defined

as "a process of approval of names nominated by political parties and presented

to the House by the Speaker", and in rules l0 and 11 they provide for the

Speaker to announce to the House the "nominations" of members of the

Assembly and for the publication in the Gazette of the names of the "elected

members" as soon as the Speaker announces them. Clearly, there is glaring lack

of uniformity in the application of Article 50.

As we said earlier in this judgment, the Treaty creates eight organs of the

community. It prescribes the composition of each organ and how its
membership is to be constituted. Memberships of four of the organs, namely,

the Summit, the Council, the Co-ordination Comrnittee and Sectoral

Committees are principally constituted by specifi ed ex fficto members and

additional members determined by the Partner States from time to time. They

are all serving officials of the Partner States. The membership of the Court, the

judicial organ of the Community, consists of judges appointed by the Summit

on recommendations of the Parhrer States. The Secretariat, the executive organ

of the Comrnunity is also constituted by appointees. The Secretary General is

appointed b5, the Sumurit upon nominatioir b), a Flead of State. The Depr_rn,

Secretaries General are appointed tl, the Summit on recomrlerldatiol of the

Council. And the Counsei to the Communiti,is appointed on contract.
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The Assembly is differently constituted. Its composition is prescribed in Article

48. It is Theonly organ composed of nvo categories of membership, narnely, 27

elected and 5 ex fficio members. In Article 50, the Treaty prescribes how the

first category of membership is to be constituted, and qualifications of

members

Article 50 is titled -
"Election of Members of the Assembly"

and the full text reads -
1. The of each er State sh elect. nol

from among its rpembers,
shall represent as much

nine members of the Assemblv, who
as is feasible, the various political

parties represented in the National Assembly, shades of opinion,

gender and other special interest groups in that Parfirer State, in
e wilh such as the National As of

e

2 erson shall elecled a o tlt

Assem hv the of a Partn State in
uccordance with paragraph I of this Article if suclt a person:

(a) is a cilizen of that Partner State;

(b) r's quaffied to be elected a mentber of the National
Assembly of that Partner State under its

Constitution;
/-\ -.- -- ^' ,- ^rJ:--- ^aC^- -- - l/ti..lqlav ira llatl Dqylwot(Cj ,S rtOl itoialalrE UJJ,uc tar .a trrtrL.r,ct L" L'tut t u' L"e'

State;
(d) rs ftat ott fficer in fte sert'ice of rhe Cortttttwnirlt;

onrl
(.e) hos proveu experience or itfferest irr co'nsolidlttttg

anrl fwrthering the sints and a'bjectives af tlte
Cottrtrtutritl,."
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Clearly, the overriding object and purpose of Article 50 is to prescribe a

special mode of constituting the first category of membership of the Assembly.

This is done by providing in express, unambiguous and mandatory terms that

the section of the Assembly comprising 27 members shall be constituted by

members elected severally by the National Assemblies of the Partner States,

each of which is entitled to elect nine members. We should observe that this is

a notable departure from provisions of Articles 56 and 57 of the 1967 Treoty

for East African Co-operation, under which each Partner State was mandated

to "appoint nine" of the "twenty-seven appointed members" of the Legislative

Assembly.

It is also significant that unlike in respect of the other organs, the Treaty does

not leave it to each Partner State to appoint or nominate for appointment or

otherwise determine the members of the Assembly. In our view, according to

the ordinary meaning of the explession "the National Assembly of each

Partner State shall elect nine members of the Assembly", the National

Assembly of each Parbrer State is unconditionally assigned the function of

electing nine members of the Assembly. In other words Article 50 constitutes

the National Assembly of each Partner State into "an electoral college" for

electing the Partner State's nine representatives to the Assembly. We think that

there can be no other purpose of naming the National Assembly in this regard

other than to constitute it into an electoral college.

The rest of tlie provisions of Afticle 50 do not add to or subtlact flom that

assigument. The1, onl1, 5s11,g to leave tri,o tnatters in tlie Nationai Assembly's

discretion. First. u,hile the Article provides that the irine elected meiirbers sirall

as tnuch as feasible be representative of the specified groupings, by implication
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it appears that the extent of the feasibility of such representation is left to be

determined-in the discretion of the National Assembly. Secondly, the National

Assembly has the discretion to determine the procedure it has to follow in

carrying out the election.

In our considered view, the decision to constitute the National Assembly of

each Partner State into an electoral college was a deliberate step towards

establishing a legislature comprising people's representatives' The National

Assembly, being an institution of people's representatives, is next to the people

themselves, the second best forum for electing such representatives' We are

therefore not persuaded by the submission of counsel for the ls interveners that

the discretion of determining the procedure of electing the representatives

includes an option for the National Assembly to assign the function to any other

body. That submission has the effect of extending the discretion beyond what is

provided in Article 50. It also offends the well established principle articulated

in the maxim: "Delegata potestas non potest delegari" (a delegated power

cannot be delegated.

The next step towards answering the second framed issue is to consider what is

meant by the words "election" and "elect" in the setting they are applied in

Article 50 and inthe context of the Treaty as awhole. The 1" respondent and

the supporting interveners capitaiise on the abseuce oi a,ry defiiiition of those

rvords in the TreaS' and on the fact that the u'ords are capable of bearing

tlieauiugs othei' thal choosing h5' r'ote' HorT"ever' neithel fact leads to an)'

material collsequeilce' The absence of an1'definition of the u'ords in the Treatl'

is not ground to contend that tl're parlies to tire Treaty attached no tneaning to

them. The phenolflenon of double or even rnultiple meanings of words is a
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common occurrence but does not prevent a court giving the word interpretation

in the context it is used. In International Law and order by prof. Georg

Scwarzenberger, (Stevens & Sons, London I97l), under the Chapter on Treaty

Interpretation, the learned author, commenting on Article 31 of the Vienna

Convention on the Law of Treaties- which we reproduced earlier in this

judgment, says at p.l2l -
"In accorclance with the general rule on interpretation in lhe
Vienna Convention, the object of treaty interpretation is to give
thetr "ordinary" meaning to the terms of the treagt in their
context and in the light of its object and purpose.

Unfortunately, almost any word has more than one meaning.
The word "mea_ning" itself has at least sixteen differenl
meanings. Thus if parties are in dispute on any term of a treaft,
each one of them is likely to consider the meaning il attaches to
a particular word as the ordinary meaning in the contert and in
the light of the object and purpose of the treat1t."

FortunatelY, the words that are undei consideration do not bear a multiplicity of

meanings. It is common ground that the ordinary meanings of the words

"election" and "to elect" are "choice" and "to choose" respectively; and that in

the context of Article 50 the words relate to the National Assembly choosing or

selecting persons to hold political positions. What is in contention is whether

the parties to the Treaty intended the choice or selection to be done through a

process of voting or through any other process to be determined by each of the

three National Assemblies.

The phettotnetiotr of ilultiple meanings of u,ords makes interpretation of

docuilients a \ie[/ difficuit task: but the task is not insumrountable. Ru]es of

interpretation have been designed to ease the burden. hence the need to ilr,oke

them. Indeed, in the instaut case, the contention revolves more on the intention
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of the parties to the Treaty than on the meaning of the words. Two trite rules of

international law, which emanate from the principle of pacta sunt servanda, Ne

of particular relevance here. One is that treaty provisions a.re presumed to have

meaning and must not be construed as void for uncertainty, in the way contracts

between private persons may be construed at municipal law' The other is that

the parties to a treaty cannot be taken to have intended an absurdity. (See

Man of Public Law Edited by Prof. Max Sorensen, Uganda

Publishing House Ltd. 1968; para. 4.30 and 4'31)'

In our view, it would lead to unnecessary uncertainty, if not to absurdity, if

Article 50 were construed to mean that the parties to the Treaty intended to

attach no meaning to the words "election" and 'to elect" used in Article 50,

leaving it to each National Assembly to adopt its preferred meaning of the

words through the rules of procedure it determines. Counsel for the l"

interveners advanced a theory that the matter was intentionally left open-ended

because of differences in the level of political development of the Partner

States, and in support of the theory relied on the inclusion of the principle of

asymmetry among the operational principles of the Community set out in

Article 7 of the Treaty. With due respect to learned counsel, we find no legal or

factual basis for his perception or speculation that at the time of entering into

the Treaty the Partner States were at different levels of political development'

To our understanding, the operational principle of asymmetry he cited in

support of his argument. relates to the acknowledged economic imbalances for

u,hose rectificatiou the parlies ltave. b)' urprotrriate protocol. set a fortnula and

time-fraure. It is not applicable to ani/ inlagitled uneven politicai developtneut

of the Partner States
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We think that Articles 5 and 6 have a bearing on the subject at hand. By the

Treaty, it .+uttt.r States established themselves into the Community, for the

achievement of elaborate objectives set out in Article 5. For purposes of this

judgment it suffices to say that the overall objective is developing and

strengthening co-operation in specified fields for the mutual benefit of the

Partner States; and further establishing among themselves into several stages of
integration up to a Political Federation, in order to attain inter alta raised

standard of living and improved quality of life for their populations. Article 6

outlines five sets of fundamental principles that the parties chose to govern their

achievement of the Community objectives. Again for the purpose of this

judgment it suffices to highlight only (a) and (d), namely the principles of -

o mutual trust, political will and sovereign equality;
o good governance including adherence to the principles of

democracy.....

Two other facts are worthy of taking into account. Ordinarily a reference to a

democratic election of persons to political office is understood to mean election

by voting. Secondly, in all three Partner States, the National Assembly has the

function of electing its Speaker and Deputy Speaker. It executes that function

by voting in one form or another.

The Constitution of the Republic of Kenya provides in sections 37 and 38 that

the Speaker and the Deputy Speaker, respectively, shall be elected by the

i'Jational Assembl5,. Tliose provisions are reiterated in the Standin,s Crders.

u'hicit then set out elaborate procedure of conducting tite election bv ballot. In

contrast. Order 154 provides that Meurbers and the Chairman of any select

committee shall be "nominated" by the House Busiiress Cornrnittee unless

JJ



nominated by the House on setting up the select committee. Under Order 155,

the Houie Business Committee may "appoint" in place of a member whose

membership has ceased or who is absent, another member to act' In the

scenarios under orders 154 and 155, no voting is envisaged.

In view of all the foregoing, we find it very unlikely that in adopting Article 50,

the parties to the Treaty contemplated, let alone intended, that the National

Assembly would elect the members of the Assembly other than through voting

procedure. Needless to say, an election through voting may be accomplished

using such diverse procedures as secret ballot, show of hands or acclamation.

The electoral process mey.or may not involve such preliminaries as campaigns,

primaries and/or nominations. An election may be contested or uncontested. In

our considered view, the bottom line for compliance with Article 50 is that the

decision to elect is a decision of and by the National Assembly.

The evidence before us leads to only one conclusion, namely that the National

Assembly of Kenya did not undertake or carry out an election within the

meaning of Article 50 of the Treaty.

Submisstons on Issue No.3

On the tliird issue specifically. the clairnants coutend that the election rules do

,ot ureet iiie tilieshold set bj'Arricle 50. and to that e:;teut ilave t1o bearinq oir

the fu1icle. In foululating the election rules. the Kenya National Assembll'

disregarded the lirnits of its discretion under Article 50. This is particularly

borne out by the evidence from the Hansard reports of the debate in the
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National Assembly in 2001. The evidence clearly indicates that the rules were

adopted notrvithstanding that their inconsistency with Article 50 was articulated

by a number of contributors to the debate. In that connection, during the

proceedings of 26ft October 2006, in the course of ruling that the National

Assembly was bound by the election rules it adopted against his advice in 2001,

the Speaker observed that the Kenya National Assembly was living a lie with

regard to election of members of the Assembly and urged the House to re-look

at his rejected draft rules as it had a right and duty to amend tnter alia rules that

are not in consonance with the expectations of the public.

Learned counsel for the'.claimants urged that in interpreting the Treaty relative

to the election rules, the Court must bear in mind the principle of equivalence,

which requires that the Treaty be applied uniformly among the Partner States;

and the principle of primacy of Community law in case of conflict with national

law.

The I't respondent on the other hand submits that the election rules do comply

with Article 50. Under the Treaty each Partner State has the discretion to

choose any democratic electoral system for the election of the members of the

Assembly. The election rules made by the Kenya National Assembly establish

such a democratic electoral system of proportional representation. They do not

infringe Article 50 in any way and the Court should respect them.

The I't interveners supporl the submission that the election rules u,ere lau,fully

made by 11-,. Ken1,6 National Assembil, i,,'itirin its discretion u1der, a1d in

compliance rvith, Article 50(l). They submit that iir interpreting tirat Article and

applying it to the election rules, the Court siiould take tire rules as they are, and

not consider ivhether the rejected drafts were better. The Court camot question
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the validity of the rules on basis of whether they are democratic enough. They

were mide-by the competent authority, and were adopted in a democratic

manner after a detailed and focused debate. The Court may only determine if in

making the rules the National Assembly complied with its mandate to

determine a procedure that caters for the stipulations under Article 50.

In addition it is contended that the claimants are estopped from challenging the

validity of the election rules, which they recognised and relied on up to the

conclusion of the election.

Findings on Issue No.3

We should at the outset-Yeiterate that the point we have to decide on under this

issue is whether the election rules constitute an infringement of Article 50 of

the Treaty. It is therefore, immaterial that the claimants or any of them may

have previously regarded the election rules as valid or may have done anlhing

or taken any step in pursuance of their provisions. We say this because it is our

finn view that once a question of infringement of the Treaty is properly referred

to this Court under Anicle 30, the question ceases to be of purely personal

interest. This court would be failing in its duty under Article 23 if it refuses to

determine the question on the ground of the claimant's previous conduct or

belief.

Furthermore, it is weii settieci that the cioctrine oi estoppei cannot be raised

against tlre operation of statute. (See Moritime Electric Co. Ltd 't's. General

Dotries Lr{!-,(1937) 1 All EF. it-B; southen,r[-on-Seo Cor@
(lVtck{ord} Lrd", (1961) 2 All ER 4.6 and T. mcl Industrtes I's.

Commissi oner of Crtstoms and Excise (1968) EA 471. Sirnilarly in our vtew,

estoppel cannot be invoked to prevent an inquiry into an alleged infringement
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of the Treaty. If the rules made in exercise of power conferred by Article 50 are

ultra virbs,-they cannot be saved on the ground that the claimants previously

regarded them as intra vires.

The point of inquiry under this issue is what the rules provide in regard to

"election of the members of the Assembly." Consequently, the l't respondent

misses the point when he submits that through the rules the National Assembly

adopted a democratic system of proportional representation. Proportional

representation can be effected through nomination and/or appointment as is the

case, under Article 33 of the Kenya Constifution, for the "nominated members"

of the National Assembly. In any case, it is the Treaty that provides for

proportional representation in the Assembly, and which directs that the

representation shall be achieved by election. The critical point is not whether

the rules provide for proportional representation but whether they provide for

election of members of the Assembly on basis of proportional representation as

The election rules provide in rule 4, that the National Assembly shall elect the

nine members of the Assembly "according to the proportion of every party in

the National Assembly" . To that extent, there is partial compliance with Article

50. However, the apparent absence of any provision to cater for gender and

other special interest $oups is a significant degree of non-compliance,

notwithstanding the discretion of the National Assembly in determining the

extent and feasibility of the representation.

The major derriatiou from Article 50 is that the election rules do not proiride for

the National Assembl), to eiect tire lnembers of the Assembly Brr. 5 provides

for the nomination of candidates b), the political parties and sets out the
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procedure for submitting nomination papers to the House Business Committee

Rules 6 anil7 then provide -
"6. The House Business Committee shall consider the

nominees of the parties delivered to it under sub-rule (4) of rule
5 and shall ensure that the requirements of Article 50 of the

Treaty are fufilled.
7. tJpon being satisfied that the requirements of rule 6 have

been complied with, the House Business Committee shall cause

the names of nine nominees of the parties to be tabled before

the National Assembly and such nominees shall be to

have been elected as members of the East African Lesislative
Assemblv in with Article 50 o the Treatv."
(Emphasis is added)

It is not clear if "the requirements of Article 50" mentioned in rule 6 and "the

requirements of rule 6" mentioned in rule 7 are the same or different, thus

making the role of the House Business Committee in the process rather

uncertain. What we can deduce from the rules is that its role is to vet the

nominees to ensure that they qualiff to be elected and presumably that they are

representative of the grouping, ,p".ifi"d in Article 50. Be that as it may, it is

plain from the two rules that the nine nominees are not elected by the House

Business Committee, contrary to a spirited effort by counsel for the 3'd

interveners to argue that the House Business Committee is "an electoral

college". If that were so, it would be unnecessary to stipulate that the nominees

are deemed to be elected by the National Assembly. Indeed the use of the

expression "nominees are deemeci to be eiected" signifies that ihe nomiuees ar-e

not elected.

Tl-ie same learned counsel persuasiveiy argued that tile u'ord "deen1" is a good

legal rvord in common usage. I{e asserted: "Vy'e deem that rvhich in larv ought

to have taken place, to have taken place".
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We agree that the word "deemed" is commonly used both in principal and

subsidiary legislation to create what is referred to as legal or statutory fiction.

The legislature uses the word for the purpose of assuming the existence of afact

that in reality does not exist. In St. Aubvn (LM) vs. A.G. (1951) 2 All ER 473,

Lord Radcliffe describes the various purposes for which the word is used

where, atp.498 he says -
"The word "deemed" is used a great deal in modern legislation.
Sometimes it is used to impose for the purpose of a statute an
artiticial construction of a word or phrase tltat would not
otherwise prevail. Sometimes it is used to put beyond doubt a
particular construction that might otherwise be uncertain.
Sometimes it is usid to give a comprehensive description that
includes what is obvious, what is uncertain and what is, in the
ordinary s en s e, impossible. "

It is common ground that the election rules were made "in exercise of the

powers conferred by Article 50(l) of the Treaty", and obviously for the purpose

of implementing the provisions of the said Article. In rule 7, the legislature used

the word "deemed" in order to create the fiction that upon the names of parfy

nominees being laid on the table they would in law be elected by the National

Assembly as members of the Assembly although in reality they are not so

elected. The reason for creating that fiction is that Article 50 of the Treaty

expressly provides that the nine members of the Assembly from each Partner

State shall be elected by the National Assembly. In other words the fiction was

created to circumvent an express provision of the Treat1,.

in [ndira Say;hrcey vs" Untort o[-[nrt!L, JT (1999) (9) SC 557: (2000) I SCC

168. a statutoq, deciaration of non-existent facts as existing, u,hicir \\/as

unrelated to existiirg facts rvas held to be in violatioir of Arlicles 14 and 16 of

the Indian Constitution. Sirnilarly rve hold that rules made for the purpose of
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implementing provisions of the Treaty cannot be permitted to violate any

provision of the Treaty through use of legal fiction. To uphold the legal fiction

in rule 7 of the election rules would be tantamount to upholding an amendment

of Article 50, by one Partner State unilaterally. We can f,rnd no justification for

doing so.

The dichotomy that this situation poses is as follows: The National Assembly of

any democratic sovereign state has the powers of regulating its conduct through

rules of procedure by whatever name called. Once made and adopted, they are

biading until revoked, amended or otherwise modified by the National

Assembly itself. Ordinarily what the National Assembly does in accordance

with such ru[es is lawfiri and valid. However, a state, which in exercise of its

sovereign power binds itself to an international treaty, may end up facing

conflicting demands, namely the demand to abide by its treaty obligations and

the demand to abide by its own rules that conflict with the former.

In the reference, the claimants plead, and in the written submissions by counsel

it is reiterated, that the election rules were not gazetted or published. However it

was not seriously canvassed, let alone proved, that failure to gazette or publish

them rendered the rules invalid or of no legal effect. In the written submission

the rules are described as "window dressing" with no bearing on Article 50,

with the additional passing remark: "Tltey have not even been gazetted or

pubiisheri inriepenrientty".We make this o'oservatioir liecause proof that the

rules are of no legal effect u,ould have erased or avoided the dichotomy. As it

is. hoi,,,ei,eL. u'e stait fi'oni the position tliat the iules are binding ou tire ]'Jationai

Assembl), ald thep consider if their inconsistetlclr 1f i15 or infringetlent of

Article 50 renders thein unlau,ful and not binding on the National Assembly.
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As we pointed out earlier in this judgment, the Treaty provides in Article 33(2)

that decisions of this Court on the interpretation of provisions of the Treaty

shall have precedence over decisions of national courts on a similar matter. That

provides a clear-cut solution in the event of conflicting court decisions. But the

Treaty does not provide a similarly explicit solution to the dichotomy where a

Treaty provision (say Community rule) is in conflict with a national rule.

We think the solution lies in the basic principle at international law, to the effect

that a state party to a freaty cannot justiff failure to perform its treaty obligation

by reason of its internal inhibitions. It cannot be lawful for a state that with

others voluntarily enters..into a heaty by which rights and obligations are vested,

not only on the state parties but also on their people, to plead that it is unable to

perform its obligation because its laws do not permit it to do so. The principle is

embodied in Article 27 of the Wenna Convention on the Law of Treaties,

"A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty. This rule is
witltout prejudice to article 46."

We were referred to several judicial decisions arising from national law that

contravened or was inconsistent with European Community law, as persuasive

authorities on this subject. (See Alsemene Expeditte

Ondernemins vdn Gend en Loos y.t. Nederlandse Administratie der

Belostingen [963] ECR 1; onutl io Coslo t,s. ENEL 11964l ECR 585; and

4nuntnstrart one rfe[[e Fiuonz. e rlel[0. Staro i's. Strtrmen{kcI [978] ECR. 629)

Iu sotne cases tire uational lau,in issue ra,as in eristence rthen tire Communitl,

lau, cante into force, u4rile in others it u,as enacted after the Communiti, lau,. In

either case u,here there is conflict betu,een the Communiry larv and the national
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law the former is given primacy in order that it may be applied uniformly and

that it miy be effective.

For purpose of illustration, it suffices to briefly describe what are commonly

called the Facfortume cases. Spanish fishermen who owned British registered

fishing boats challenged in the British courts new English legislation for being

discriminatory in breach of European community law. They applied for an

interim injunction to postpone the operation of the new legislation pending a

preliminary ruling on a reference made to the European Court of Justice (ECJ)

to deterrnine if the law was contrary to Community law. The House of Lords

dismissed the application or1 the ground that under the English law the courts

cannot issue an injunction against the Crown. That decision was also referred to

the ECJ which held that the full effectiveness of Community law would be

impaired if a rule of national law could prevent a court seized of a dispute

governed by Community law from granting an interim relief. On basis of the

preliminary ruling by the ECJ, the Elouse of Lords rn R vs. Secretarv of Stale

for Transport. ex p. Factortame Lld. (No.2t t1991] I A.C. 603, reconsidered

and reversed its previous decision.

In the instant reference, the position of the 1" respondent and the supporting

interveners appears to be on weaker ground. First, while we appreciate that the

election rules were subject of a full debate touching on the provisions of Article

50, a5d tiiat tlre r-riles were adopted through a democratic decision, the decision

rvas made irrespective of the a\ /areness of the possibility that the tules were an

iirfr-in-sement on Ar',icle 50. Secondli, it is tlote-'r'oltlit'. that the I'lational

Assernbli, made tlie rules lot in exercise of soveteignty lrlr.teirt iu a state. but

in exercise of a discretionarl, po\ /er conferred on it b1' tire Treaty. It rvas bound

to make rules that conform to the primary purpose of the Article that conferred
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the power, which primary purpose is to provide for the election of nine

members oFthe Assembly by the National Assembly of each Partner State. That

purpose is defeated by the provision of rule 7 of the election rules, which

provides for a fictitious election in lieu of a real election.

We therefore find that the election rules infringe Article 50 to the extent of their

inconsistency with it, which we have identified.

In the result we declare that the National Assembly of Kenya did not undertake

an election within the meaning of Article 50 of the Treaty, and that the election

rules in issue infringe the same Article.

We order that the claimants shall have costs of the reference to be borne by the

I't respondent and to be taxed by the Registrar taking into account that a single

applicant could have presented the reference. AII other parties shall bear their

own costs

Before taking leave of this reference we are constrained to observe that the lack

of uniformity in the application of any Article of the Treaty is a matter for

concem as it is bound to weaken the effectiveness of the Community law and in

tum undermine the achievement of the objectives of the Community. Under

Article 126 of the Treaty the Parfirer States commit themselves to take

necessa.ry steps to inter alia "harmonise all their national laws appertaining to

the Comntunity". In our considered opinion this reference has demonstrated

ampll,the urgent need for such hannonization.

Secondll,. u'e also are constraineci to sa1, rhat u,hen the Partner States entered

into the Tteaty, they enibarked on the proverbial joumey of a thousand miles

ra,hich of necessity starts rvith one step. To reach tire desired destination they
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have to ensure that every subsequent step is directed forward towards that

destinationznd not backwards or away from the destination. There are bound to

be hurdles on the way. One such hurdle is balancing individual state

sovereignty with integration. While the Treaty upholds the principle of

sovereign equality, it must be acknowledged that by the very nature of the

objectives they set out to achieve, each Partner State is expected to cede some

amount of sovereignty to the Community and its organs albeit in limited areas

to enable them play their role.

Dated at Arusha. this daY of 2oo7

MOIJO. M. OLEKEIWI'A
PRESIDENT

JOSEPH. N. MULENGA
VICE PRESIDENT

AUGUSTINO. S . L . RAIVIADIIANI
JUDGE

I(ASA.NGA MULWA
JUDGE

EIAROLD R.. NSEKELA
JUDGE
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Disso LUf-j uli ,];3 TilE sE coilu E;\.s.i _\FR-I c/\it
LEGISLATIVE ASSET4BLY

WHEREAS pursuant to Article 51 of the Treaty for the Establishment of the East African
Community, elected members of the East African Legislative Assembty hold office for fiveyears; : ,.. .. .,,

AHD WHEREAS the term of office of the elected Members whose tenure started on the 5h
day ofJune,2007 expires on the 5h day ofJune 2012;

NoTING that under Rule 85 of the Rules of Procedure of the East African Legislagve
Assembly'at the expiry of the t'erm of tre essemurv, ii. H"ads of state or Government of the
Partner States are mandated to issue a proclamation dissolving the Assembly;

Now THEREFORE, in exercise of the powers conferred upon the'Heads of State or
Govemment of the Partrrer sbtes by Rule 86 of the Rules of procedure of the East African
Legislative fusembly, we hereby proclaim Lhat the first Assembly wilt stand dissolved with
effect from the 5h day of June 2OLZ.

I{ADE under our hands this.
"r 

.l).rflfuW...... .........201 1

,re_ ,lo G3
HE l.lwai Klnki

(

PresiCent
Republic of Kaaya

HE Yowcri
Huseveni

PreSdent
Reprablic of Uganda

HE Picfie Nkurunziz:

Presitlent
Repu5loe of BurucldE

H.E Dr. Hohamed
Gharib Eilal

Vice President
The UnitcC Regorbir'e of
Taor,zania

Rt. Hon. Picrs Damicn
Habumurrmyi

kime Minister
Republic of Rwanda
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EAST AFRTCA}i CO}IMUilTTY

PROCLAMATION

BY T}IE }iEADS OF STATE OR GOYERtr}'TE}{T OF

T?t= EAsr AFFJC,AT cor,t$,tururry pARTliER. srATEs oll rHE Eo?'iffiElicE3'lEljT *F
fllf :U:nD E"aSL'1,FRf e,il,]l IE€]SLATIVE I{6SE}'{BLY

\ilttEREAS pursuant to Article 51 of the Treaty for the ffiablisl.rment pf the -E-a$ Amc-=n

Community, elected members of the Ea-st Af.riean Legisla!--ve Assem-bty 'hold gffice for five

years;

AND UIHEREAS the term of office of the elected Members, whose tenure.started on th-e 5h

OiV 
"f 

June. 2007 expires on thg 5* day of June 201-2;

NOTTNG THAT under Rule 5 0f the Rutes of Procedure of ffre Ea-st Afriean -Legislative

Assembly, the Heads of state or Gpvernment -of the P-artner Stats -are mandated at the

beginning of the term of the Assembly to issue a Proctam-ation for the csmmeneement -of a

FURTHER NOTING THAT the Members of the Second t-egislativ-e Rssembly bsk Oath of

Allegiance as required -under the Treaty for the Fstabl'shment of the Fa-s-t Afrieln eomm-unlty

on # June 2007;

AND FURTHER NOTTNG THAT'on th" 18h day of June 2007 we issued -a PrpEiamatisn tp

the effect that the second Legislawe Assembly shall be deemed to have commencgd gn -S
i ,,June 2007;

NOW THEREFORE, in exercise of the powers epnfurred upon the HeaG of Strte -or

Government of the partrrer States by Rule 5 of tre Rules of Proeedure of the Eastr.Afrie-an

Legislative Assembly, we hereby proclaim that the third LegislaWe Assembly shall commence

on 5h lune 2012

MADE under our hands this.

L /. v-n*nf

tiE E4wai Kibaki

President
Republk of KenYa

llE Yoweri Kagerb
F{useveni

President
Republic of lJgenda

HE Plerre Hkurucziz:

President
Republic of Burundi

H.E Dr- Hohamed
Gharib Bilal

Vice President
Thc Unittd Republk of
Tananb

Rt- llon Pierre DafiRl!fi
HabumurcrnYi

Prirne.t"llni*er
R.cpublk of Rrrrande
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Annex Four

Treaty for the Establishment of the East African Community

(Election of Members of the Assembly) Rules, 2OO1

REPORT ON THE RUI-ES OF PROCEDURE FOR THE ELE CIION OF MEMBERS TO THE EAST AFRICAN TEGISTATIVE ASSEMBI.Y - 2OI2



SPECIAL ISSUE

KenYa Gozette SuPPlement No' 77

(Lrs blative SuPPlement No' 48)

Leoat- Norrce No. 154

THE TREATY FOR THE ESTABLIS]JMFNT OF THE EAST
"- .AFRICAN 

COMMUNITY ACT' 2OOO

(No 2 ol 7ffi0)

IN EXERCISE, of the powers conferred by Article 50 (l) o-f the

Schedule to the rr.ury"LI 
-the 

Establishmeni of the East African

Community ecr, 2000,'tf't'N'tion't Assembly makes the following

Rules:-

THE TREATY FOR THE ESTABLISH}VTENT OF THE.EA!I_

AFRICAN COMMUNTii-tir-icrroN oF MEMBERS oF THE

ASSEMBLY) RULES' 2m1

l. These Rules ma,v be cited as the Treaty for the Establishment of

the East ,{frican c.rntir,'.rity'[if ttrion of Members of the Assembly)

Rules,2O11.

2. ln these Rules, unless the context otherwise requires-

"candidate" nleans a Person who is nominated to stand for election to

the East African Legislative Assembly;

"election" means an election to the East African [-egislative

Assernbly;

"House Business Committee" means the House Business Committee

set up under the Standing Orders;

"nomination" rneans nomination as a candidate to stand for election
:lo the East Af.i.un Legislative Assembly;

"Party' means a parliamentary political party;

"party leader" means the leader of a parliamentary political party;

"party whip" means the person designated as such by a parliamentary

Fnlirical party;

"Relurning Officer" means the Clerk of the l'Jational Assembly;

"Treatv" nte:rns thc Treaty for tlre Establishment of the East African

Communiti set out in the Schedule to the Act;

"standing Orders" trteans thc Standing Orders of the National
lrr.,."Uji, l -.,ri..-prii.,;,,r ro secrion -56 .f tle Constitutiori of Ke.l'a

. l. No rlerso,) sl:all l-rt gu:rlified to be a candiclate ftrr elcction to the

!..asr Afric.u';r I-,-.g.i,1,,tir,,3-li,i,ut,i" rtnless^he cr she is tltralificd io trc s<l

iltctcrl iu :r(:( (rr'-l;rtrat,' tvrilr .'lrlitj!e 5i'l (?l r'ri ih': Irertr''

.i i Ii I Ir'. l l;:'ir"r:'l rt:l'r'ttri-lr'r.il:ill ilrtl tl:': ;l:i'r' '11"r"l'115 r'{ iirr

i.,,,.,,',t,i',-1,,,', i , ,;,,, li., ,.'.,..,.,rt1,ii'!,.irtti;t'l ltr l:t'''!" 1' ri tlrtrlt l ""1;1r'l 
1r'

I il,, 
',',,,,,,',1.' 
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568 Kenyo Subsidiary Legklation, ?001

Ncmination
prmdurc -

Vctting o{
nomlnalrOns

Tabling oI
nomrnccs rn
the National
Asmbly.

Mattcn not
providcd lor

(2) Fu the avoidance of doub(, thc nuniber of candidares a parlv
shall bc entitled lo nonrrnate for election uncier subrule (l) shall be ar.,relJ
at by mulliplying rhe number of elecred memb€rs of rhe Nationat
Assemblyol the parly by nine and diviCing the result by rhe roral nunrJer
of elected members of the National Assembly.

5, (1) In order to be validly nomina(ed as a candidare for an eleclion
a p€rson must be nominated by a party pursuant to rule 4.

(2) A nominarion under these Rules shall be in the prescribed form
set out in the Schedule, signed by the candidate and by the parly leader or
parly whip of the pariy nominaling him or her.

(3) Every nomination form shall be accompanied by the following--

(a) proof of citizenship of the Republic of Kenya;

(b) a detailed curriculum vitae of the candidate.

(a) The parry leader or the party whip of each parry enrirled ro
nominate candidates shall submit the nomination forms of tbe candidate
or candidates nominated by the party to lhe Returning Officer for onward
transmission (o the House Business Committee.

6. The Ilouse Business Commiilee shall consider the nominarions
submitted to it under subrule (4) of rule 5 and shall ensure thar lhc
requirements of Article 50 of the Treaty are fulfilled and that at least one
third of lhe nominees of the parties are wornen.

1. Upon being satisfied ilrat the requirements of rule 6 have been
complied with, the House Business Commitiee shall cause (he names of
nine nominees of lhe parties to b€ tabled before the National Assembly
and such nominees shall be deemed to lTave been elected as members of
the Easl African Legislative Alsembly in accordance with Article 50 of
the Trea(y.

8. If any mattcr arises which is not specifically provided for in these
Rules, the Speaker shall make a ruling directing what is to be done in
acrnrdance with the Standing Orders of the National Assembly.

SCI]EDULE (rule -5 (l))

NOMINATION FORM FOR EI-ECTION OF A MEMBER OF THE EAST AFRJCAN

I-EG]SLATIVE ASSEMBLY

Electjon of a member of the East Afi'rcan Legislative Assembly to be held on thc .... .

day of. .. 20 .

I, the undersigned, being the party leader/party whip ol the parliamentary party specified

hereunder hereby certiflr the nomination of the undermentioned person as a candidate at

the said election.

Cotdidate's Nante in Full Address O cc upa tiott o r De sc r iPt icttt

:

I


