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CHAIRMAN'S FOREWORI)

The Speaker, Hon. Justin Muturi, conveyed this petition to the House on l4th

December 20l7in accordance with the provisions of Standing Order No. 225 (2) (b).

The Petition seeks to draw the attention of the House to the following-

1. The inherent limitations of the Penal Code, Cap 63 Laws of Kenya in respect of

the offences of fraud, fraudulent activities, and conspiracy to defraud;

2. The inadequacies of the Penal Code in preventing and prosecuting persons who

set up companies with the sole intention of defrauding innocent Kenyans both

in private and public capacities;

3. The increasing number of cases pending before our courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural and especially creditors including National and County

taxation authorities and judgment debtors of the company;

4. The need to hold directors of companies engaging in fraudulent trading or other

fraudulent activities personally criminally liable for the said criminal actions

and I or omissions; and

5. The need to provide prosecutors with increased powers in respect of tracing

and recovery of assets and property obtained, misappropriated, disposed,

transferred, or otherwise dealt with by directors and/ or officials of companies

fraudulently with a view to defeating, the ends ofjustice and/ or the law.

The Petition was thereafter referred to the Departmental Committee on Justice and

Legal Affairs for consideration and preparation of a report within sixty days in line

with the requirements of StandingOrder 227.
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In considering the Petition, the Committee, during one of its sittings, held a meeting

with the petitioner Mr. Allen Waiyaki Gichuhi. The meeting was aimed at inquiring

into the issues raised in the Petition.

The Committee appreciates the assistance provided by the Office of the Speaker and

the Clerk of the National Assembly that enabled it to discharge its functions in

considering the petition.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my duty to

table on the Floor of the House the Report of the Commiffee on the petition.

Hon. William Cheptumo, MP

Chairperson, Departmental Committee on Justice and Legal Affairs
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CHAPTER ONE

1.0 PREFACE

1.1. Mandate of the Committee

The Departmental Committee on Justice and Legal Affairs derives its mandate

from Standing Order No. 216(5) which provides for the functions of Departmental

Committees as follows:-

(a) investigate, inquire into, and report on oll motters relating to the mandate,

management, activities, administration, operations and estimates of the

ossigned ministries and deparlments ;

@ study the programme and policy objectives of ministries and departments and

the effectiveness of their implementation;

@ study and review all legislation referued to it;

(d) study, a.r.ress and analyse the relative success of the ministries and

departments as measured by the results obtained os compared with their

stated objectives;

(e) investigate and enquire into all matters relating to the assigned ministries

and departments os they may deem necessary, and os moy be referued to them

by the House;

(/) vet and reporl on all appointments where the Constitution or any law

requires the National Assembly to approve, except those under Standing

Order 204 (Committee on Appointments)

(g) examine treaties, agreements and conventions;

(h) make reports and recommendations to the House os oflen as possible,

inc ludi ng r e c o mme ndat ion of pr opo s e d I e gi s I at i on ;

@ consider reports of Commissions and Independent Offices submitted to the

House pursuant to provisions of Article 254 of the Constitution; and

0 exomine any questions raised by Members on a matter within its mandate.

The Second Schedule of the Standing Orders on Departmental Committees funher

outlines the Subjects of the Committee, as follows-

(a) Constitutionalaffairs;
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(b)

(c)

(d)

(e)

(0

(g)

The administration of law and Justice

The Judiciary;

Public prosecutions;

Elections;

Ethics, integrity and anti-comrption; and

Human rights.

1.2. Committee Membership

The Committee was constituted on Thursday, l4th December, 2017 and comprises the

following Honourable Members-

Hon. William Cheptumo, M.P. Chairperson

Hon. Alice Muthoni Wahome, M.P. Vice Chairperson

Hon. John Olago Aluoch, M.P.

Hon. Roselinda SoipanTuya, M.P.

Hon. Charles Gimose, M.P.

Hon. Johana Ng'eno, M.P.

Hon. William Kamoti Mwamkale, M.P.

Hon. Ben Orori Momanyi, M.P.

Hon. Peter Opondo Kaluma, M.P.

Hon. Jennifer Shamalla, M.P.

Hon. Beatrice Adagala, M.P.

Hon. Gladys Boss Shollei, CBS, M.P.

Hon. John Munene Wambugu, M.P.

Hon. George Gitonga Murugara, M.P.

Hon. Anthony Githiaka Kiai, M.P.

Hon. John Kiarie Waweru, M.P.

Hon. Japheth Mutai, M.P.

Hon. Adan Haji Yussuf M.P.

Hon. Zuleikha Hassan, M.P.
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1.3. Committee Secretariat

Mr. George Gazemba

Mr. Denis Abisai

Ms. Doreen Karani

Ms. Halima Hussein

Ms. Fiona Musili

Mr. Omar Abdirahim

Mr. Joseph Okongo

Mr. Hakeem Kimiti

Ms. Roselyne Ndegi

Mr. Richard Sang

Senior Clerk Assistant and Head of Secretariat

Principal Legal Counsel I

Legal Counsel II

Clerk Assistant III

Research Officer III

Fiscal Analyst III

Media Liaison Officer

Audio Officer

Serjeant-at-Arms

Serjeant-at-Arms
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CHAPTER TWO

2.OCONSIDERATION OF THE PETITION

The Committee commenced its consideration of the Petition by meeting the Petitioner

on 10s April 2018. During the meeting, written and oral evidence was adduced as

noted hereunder:-

2.l Submissions by the Petitioner Mr. Allen Waivaki Gichuhi

In his petition, Mr. Allen Waiyaki Gichuhi, sought to draw the attention of the House

to the following-

1. The inherent limitations of the Penal Code, Cap 63 Laws of Kenya in respect of

the offences of fraud, fraudulent activities, and conspiracy to defraud;

2. The inadequacies of the Penal Code in preventing and prosecuting persons who

set up companies with the sole intention of defrauding innocent Kenyans both

in private and public capacities;

3. The increasing number of cases pending before our courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural and especially creditors including National and County

taxation authorities and judgment debtors of the company;

4. The need to hold directors of companies engaging in fraudulent trading or other

fraudulent activities personally criminally liable for the said criminal actions

and I or omissions; and

5. The need to provide prosecutors with increased powers in respect of tracing

and recovery of assets and property obtained, misappropriated, disposed,

transferred, or otherwise dealt with by directors and/ or officials of companies

fraudulently with a view to defeating, the ends ofjustice and/ or the law.

The petitioner submitted that the Penal Code, while containing various provisions on

Fraud, had not evolved to keep up with the evolution of fraud especially through

corporate entities. [t was his submission that the provisions on fraud contained therein
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were not sufficient to deal with rising and sophisticated instances of fraud which

include but are not limited to:

a. Deceptive accounting practices meant to give impression of high profitability

and revenue, prevalent in listed companies seeking to drive up share prices;

b. Diversion of company funds for personal profiti gain- prevalent in privately

held companies where the executive directors may fraudulently divert company

funds for their own use;

c. Companies, including shell and shelf companies, created and run with the sole

intention of defrauding the innocent public- many of these amass liabilities due

to fraudulent practices and when sued for these liabilities are found not to have

actual assets;

d. Fraudulent transfers and preference- where directors of debtor companies

transfer company assets in order to defeat just debts; and

e. Fraudulently absconding with assets to defeat decretal debts.

It was his considered opinion that the country would greatly benefit from the

enactment of an Act that would comprehensively deal with this unfortunately

prevalent menace. Further, a single consolidated Law would be easier to create

awareness of and enforce than the multiplicity of disjointed sections contained in the

various laws presently dealing, albeit inadequately, with the issue of fraud.

The petitioner therefore prays that Parliament:

A. Do consider for enactment a Fraud Act along the lines of the United

Kingdom's Fraud Act 2006, an outline of whose important provisions is as

follows:

1. Fraud;

2. Fraud by false representation;

3. Fraud by failing to disclose information;

4. Fraud by abuse of position;

5. Definitions of 'gain' and 'loss' in respect of fraud offences;

6. Possession of articles for use in fraud;
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7. Making or supplying articles for use in fraud;

8. Definition of articles of fraud;

9. Participating in fraudulent business carried on by sole trader;

10. Participating in fraudulent business carried on by company;

I 1. Obtaining services dishonestly;

12. Liability of company officers for offences by company;

13.A requirement that a person cannot be excused from answering a

question in proceedings relating to property or complying with an order

made in proceedings related to property on grounds of self-incrimination

under the Act or related offence. Whilst also maintaining the

Constitutional right not to self- incriminate by declaring statements and

admissions made in the answer therein and complying with such order,

inadmissible in evidence in proceedings for offences under the proposed

Act and related proceedings being conspiracy to defraud and any such

other offence involving fraudulent conduct and purpose.

14. Definition of proceedings related to property as proceedings for-

i. The recovery or administration of any property,

ii. The execution of a trust, or

iii. An account of any property or dealings with properry,

and "property" means money or other property whether real or

personal (including things in action and other intangible property).

15. Savings and transitional provisions.

B. In the alternative, do consider adoption of the UK Fraud Act 2006 with such

amendments, modifications, deletions and additions as may be necessary to

serve the ends ofjustice within our jurisdiction.
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2.2 Views on the petition by the Office of the Attornev-General and the Kenva

Law Reform Commission

While considering the Petition, the Committee sought the views and comments of the

Office of the Attorney-General and the Kenya Law Reform Commission's on the

same.

At the time of the adoption of this Report, the Committee had not received any

response from the Office of the Attorney General.

2.3Views of the Kenya Law Reform Commission

The Kenya Law Reform Commission responded to the issues raised by the Committee

with regard to the Petition as follows-

1. Specific issues raised by the Committee

(i) The inherent limitations of the penal code Cap 63 Laws of Kenya in respect

of fraud, fraudulent activities and conspiracy to defraud

Over the years, the Penal Code has not attracted or been accorded sufficient

attention and traction in terms of law reform. Consequently the provisions of the

Act relating to fraud or conspiracy to commit fraud as stipulated have not been

under constant reform to keep pace with the evolution of lraud in the modern

economy.

Indeed, the Penal Code is limited in respect of dealing with rising and

sophisticated cases of new trends of fraud such as bank fraud, insurance fraud.

pyramid scheme fraud, and stock market fraud, among others. In addition the

classification and characterization of the inchoate offence of conspiracy to fraud

is inadequate. This inadequacy has presented challenges to the prosecutors in

effecting successful prosecutions on conspiracy to defraud as well as other

inchoate offences.
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Rapid development in technology has further made it difficult for the Penal Code

to facilitate the trials of technology-related criminality, such as those relating to

credit cards, PIN entry devices, and internet frauds, among others. This Act is

certainly not flexible enough to respond to these emerging types of criminality.

There has been an attempt to mitigate these Penal Code short comings by

providing for and addressing the offence of fraud in various other legislation. The

danger of this approach is that it results in some 'charge sheet arbitrage' where it

is left upon the prosecutors to decide which law relating to fraud to base their

prosecution, that is, whether the sector or the Penal code.

(ii) The inadequacies of the Penal Code in prosecuting persons who incorporate

companies with the sole intention of committing fraud

It is true that the Penal Code does not have provisions to deal with persons who

incorporate companies with the intention of committing fraud. However, absence

of such provisions is good law, as otherwise it would contradict the development

of corporation law. The Kenyan legal system recognizes the principle of corporate

legal personality. It is an accepted understanding that a company, upon

incorporation, acquires an identity distinct and separate from that of its promoters,

shareholders, with separate rights and liabilities.

Being a non-natural person, a corporation works through its agents who may be

the directors, managers or servants of the company. Therefore, any offence such

as fraud and other that may result into criminal liability ought to be directed upon

the corporate entities themselves or their managers, not on the promoters

irrespective of their mens rea (intention).

The regulation of the companies, including any criminality by the directors, ought

to be handled by the law relating to companies. If people who incorporate the

company are to be pursued for any criminal liability purpose, it should be on very

exceptional cases.
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Nevertheless, it is our view that the Penal Code is inadequate in holding

companies as well as other corporate entities liable fbr their misdoings that are of

a criminal nature. Despite the development in other jurisdictions, the concept of

holding a "company as a criminal" in the Kenyan criminaljustice system is yet to

evolve. The only relevant provision on the offences by corporations, societies,

and similar bodies in the Penal Code states as follows:

"Where an o/fence is committed by any company or other body corporote, or

by ony society, associalion or body or persons, every person chorged with, or

concerned or acting in, the control or management of the affairs or activities of
such company, body corporate society, association or body of persons shall be

guilty of that ofibnce and liable to be punished accordingly, unless it is proved

by such person that, lhrough no acl or omission on his part, he was nol aware

that the offence was being or was intended or about to be committed, or that he

took all reasonable steps to prevent its commission."

This provision criminalizes the acts of directors and other managers of the company

The Commission observed that this is in line with the Companies Act. Whereas there

would be no difficulty in ascribing criminal liability upon company directors where

their culpability is established, difficulties arise when the company itself is to be

perceived as the subject of criminal law. This lacuna of not having mechanisms to

hold the companies in the country criminally liable is unfortunate. This is because

corporations, either through their negligence or acts or otherwise omissions, continue

to perpetrate or contribute towards the preparation of criminal wrongs. A traditional

defence to the effect that the corporation lacks the mental element or that the act can

only be attributed to the individual person has been rightly scrapped by some

jurisdictions. However, questions may arise as to the types of crimes a corporation

may commit and the forms or kinds of punishment or consequential penalties that may

be imposed upon a corporation.
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In the first question, our view is that the penal code ought to address key issues in

relation to fraud by a company on issues such as deceptive accounting practices,

fraudulent absconding with assets to defeat decretal debt, among others. Sanctions of

criminal liability of corporations ought to be generally by way of proportionate

fines.This is due to the reality that a fine imposed on a company would ultimately

impact on the shareholders whose assets or profit margin is depleted or reduced. The

employees may be affected too, because the fine impoverishes the company.

In the United States, criminal liability on companies has been adopted and that has

seen an increase of criminal fines and heralded a change on the management of

corporations. The penal code therefore needs to provide for the aspect of criminal

liability on companies to deter the rising cases of using companies to effect fraud.

However, it should be reluctant to penalise the promoters of a company as this may

have an adverse effect on the development of corporation law and practise in the

country.

(iii) The increasing number of cases pending before courts where persons

registered companies and used them to commit fraud on entities both legal

and natural persons especially creditors including government taxation

authorities and judgement debtors of companies

Further to the issues responded to in (ii), the promoters of the companies should

generally not be held liable. Any act of alleged criminality including on the aspect of

fraud ought to be brought upon the management of the company.Various laws contain

provisions on how to deal with fraud on various aspects. Some of these include:

a) The Tax Procedures Act

This act provides for a penalty in relation to fraudulent claim for refund. It

provides that a person (including a company) who fraudulently makes a claim

for a refund of tax shall be liable to pay a penalty of an amount equal to two

times the amount of the claim. It furtherpenalizes acts of a person who claims
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any relief or refund to which he or she is not entitled; or makes any incorrect

statement which affects his/her liability to tax; or prepares false books of

account or other records relating to that other person or falsifies any such

books of account or other records; or deliberately defaults on any obligation

imposed under a tax law

b) The Companies Act

Section 787 of this Act provides for investigation of company's affairs in

some cases, especially in relation to fraud. Some of these instances is powers

offered by a Court to appoint one or more competent inspectors to investigate

the affairs of a company and to go and report on its affairs in such a manner

as the court directs if it appears to the court on a report from the Attorney

General that there are circumstances suggesting that the company business is-

o Being conducted with a intent to defraud its creditors or the creditors

of any other person or otherwise for a fraudulent or unlawful purpose

that the company was formed for a fraudulent or unlawful purpose;

r That persons responsible for the company formation or the

management of its affairs are or have been guilty of fraud, misfeasance

or other misconduct towards it or towards its members;

o That the company's members have not been given all the information

with respect to its affairs that they might reasonably expect to have

been given.

This provision in the Companies Act, to some extent. considers the

probability that a criminal liability may be attributed to the promoters of a

company in certain instances but on the order of the court. Further, there are

common law principles on lifting the veil of a company to reveal the actual

and beneficial owners that would be applicable in cases where various

persons connected with the company would be under investigation for fraud.
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c) Prevention of fraud (investments) act no I of 1977

This law was enacted to provide for the control of persons dealing in

insecurities, and for the more effective prevention of fraud in investments and

related matters. Unfortunately, with the enactment of various laws regulating

financial markets, this law has ceased to have much effect and it ought to be

repealed or significantly reformed.

d) The proceeds of Crime and Anti-Money Laundering Act

This act sets up the Assets Recovery Agency which is tasked with the

mandate to trace, freeze and confiscate proceeds of all crime. The only

difficulty with this set up is that the assets recovery agency is housed under

the office of the attorney general thus presenting a potential conflict and

duplicity of functions with office of director of public prosecutions.

(iv) The need to hold directors of companies engaging in fraudulent trading

criminally liable for their acts

The Companies Act contemplates various instances where the directors of

company may be criminally liable for their acts. As earlier discussed, the Penal

Code envisages such a situation where directors and managers may be held liable

for their conduct in the management of the company. Such provisions would

nevertheless need to be enhanced.

2. Comparative Analysis

The laws relating to fraud in some other selected jurisdiction are as follows-

a) United kingdom

The United Kingdom has enhanced the Fraud Act,2006 (Cap 35). This Act

creates a criminal offence of fraud. It defines fraud to include three classes:

fraud by false representation, fraud by failing to disclose information and fraud

by abuse of position.
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It provides where an offence is committed by a body corporate, but was carried

out with the 'consent or connivance' of any director, manager, secretary or

officer of the body- or any person purporting to be such- then that person, as

well as the body itself, is liable

b) Guyana

The State of Guyana has enacted the Criminal Law (Offences) Act, Chapter

8:01 Laws of Guyana. This Act in Sections 203-208 contain detailed provisions

dealing with corporate fraud as well as sections 214-220 dealing with

fraudulent debtors

c) Isle of man

This country has enacted the Fraud Act, 2017. This Act is fashioned with the

LIK Fraud Act 2006. Of importance is section 17 of the Act which creates

liability for the officers of a corporation that commits offences under the Act.

3. Conclusions and Recommendation

(i) The legal provisions relating to conspiracy to defraud and corporate fraud in

Kenya are inadequate. This has been exacerbated by the slow pace of legal

reforms directed at the Penal code.

(ii) There is need for Kenya to strengthen the provisions on corporate fraud and

develop the law to include holding corporations criminally liable as it has

evolved as practise with other jurisdictions.

(iii) It is a good practice to have single consolidated law dealing with penal

offences than have multiplicity of disjointed penal laws contained in the

various laws

(iv) Therefore, the Commission advises against enacting a law solely to tackle the

issue of fraud. The Commission believes it's not wide enough to warrant
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housed in a statute on its own. Even in the UK where they have enacted such a

law, it was for purpose of replacing the UK Theft Act. It is a small Act with

few provisions.

(v) The Commission also recommendsthat the issues raised of corporate and new

trends of frauds be included in the Penal Code. In addition, the penal code

needs a comprehensive review to align it to the constitutional and factor in

other new trends of criminal offences as discussed.
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CHAPTER THREE

3.OCOMMITTEE FINDINGS AND RECOMMENDATIONS

3.l Committee Findines

The Committee made the following observation from the evidence adduced during the

meetings-

Fraud is multi-faceted, as such there are several pieces of legislation dealing with it,

namely the Penal Code,the Anti-comrption and Economics Crime Act 2003, Public

Procurement and Disposals Act 2015, Proceeds of Crime and Anti-Money Laundering

Act 2009(revised 2016), Bribery Act 2016, and the Computer Misuse and

Cybercrimes Act 2018, among others.

3.2 Committee Recom mendations

In response to the prayers by the Petitioner, the Committee recommends as follows-

There is need to engage the Attorney General and the Kenya Law Reform

Commission to look at the gaps in legislation handling Fraud and help determine

if there is need for a single piece of legislation to deal with Fraud.

Sign............... Date.........Lk :.. I3- :l
Hon. William Cheptumo, MP

Chairman, Departmental Committee on Justice and Legal Affairs
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PETITTONER

Mr. Allen Waiyaki Advocate of the High Court of Kenya

MIN No. 103/2018: ARTE,S

The Chairperson called the meeting to order at 1l:00 a.m. which was followed by a
word of prayer from the Vice Chairperson.

MIN No. 104/2018: CONSIDERATION OF PE,TITTON BY ALLEN
WAIYAKT GICHUHI. ADVOC ON
ENACTMENT OF ANTI.F'RAI]D LEGISLATION

Mr. Allen Waiyaki Gichuhi, an Advocate ofthe High Courl ofKenya and Chairperson

of the Law Society of Kenya appeared before the Committee and argued a case in
supporl of his petition seeking the National Assembly's enactment of anti-fraud

legislation. He cited the following reasons in supporl of his petition-

(i) The inherent lirnitations ofthe Penal Code, Cap 63, Laws of Kenya in respect

of offences of fraud, fi'audulent activities and conspiracy to defraud;

(ii) The inadequacies of the Penal Code in preventing and prosecuting persons

who set up companies with the sole intention of defrauding innocent both in
in private and public capacities;

(iii) The increasing number of cases pending before courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural especially creditors including national and county
taxation authorities and judgement debtors of companies;

(iv) The need to hold directors of companies engaging in fiaudulent activities
personally criminally liable for the said criminal actions and omissions;

(v) The need to provide prosecutors with increased powers in respect of fl'acing

and recovery of assets and properties obtained, misappropriated, disposed,

transfemed or otherwise dealt with by the directors of companies fraudulently
with a view to defeating the ends ofjustice.
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The Comrnittee was satisfied that the Petitioner's case for enactment of anti-fiaud
legislation had merit and resolved to meet the Attorney-General and Kenya Law
Reform Commission with a view to agleeing on a process of developing draft
legislation for enactment.

The Petitioner in his capacity as the chairpelson of the Law Society of Kenya
underscored the need for the Society and the Committee to enhance synergy and
subrnitted that he will organize a forurn for the Coinmittee and the Society to deliberate
on how to realize this objective.

MIN No. 105/2018: APPROVAI, HEARTNG ON THE VETTING OF'
JUSTTCE MOHAMED DULLAHI WARSAME
FOR APPOINTMENT A MEMBER OF THE

SERVICE C

The meeting was informed that the National Assembly had been served and
cornplied with a courl older prohibiting it fi'om vetting the nominee. The order
further prohibited the nominee from appearing for vetting.

The Committee deliberated on the court order and observed that in view of the fact
that the National Assembly had complied with the ordel, vetting could not proceed
on 11th April, 2018 as scheduled, pending the outcome of the case filed. In this
regard, it was agreed that the Corrmittee tables a repofi in the House on the status of
the vetting and that a meeting be held on Wednesday, 11th April, 2018 to consider
and adopt the report for tabling.

MIN No. 106/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
12:25 p.m. till ednesday, 1 lth April at 1 1.00 a.m. at a venue to be communicated.

Signed.....
Chairperson

I
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) G OF THE
COMMITTEE ON JUSTICE AND AFFAIRS HELD ON THURSDAY. 29
NOVEMBER. 2OI8 AT 11.00 A.M. IN COMMITTEE ROOM 7. MAIN PARLIAMENT
BUILDINGS

PRESENT.

l. Hon. William Cheptumo, M.P.
2. Hon. Alice MuthoniWahome, M.P
3. Hon. Peter O. Kaluma, M.P.
4. Hon. John OlagoAluoch, M.P.
5. Hon. William K. Mwamkale, M.P.
6. Hon. Jennifer Shamalla, M.P.
7. Hon. Anthony G. Kiai, M.P.
8. Hon. George G. Murugara, M.P
9. Hon. Beatrice Adagala, M.P
10. Hon. John KiarieWaweru, M.P.
I l. Hon. John M. Wambugu, M.P.

ABSENT WITH APOLOGIES

l. Hon. Ben Momanyi, MP.
2. Hon. RoselindaSoipanTuya, M.P
3. Hon. Charles Gimose, M.P.
4. Hon. Japheth Mutai, M.P.
5. Hon. Adan Haji Yussul M.P.

ABSENT

l. Hon. Zuleikha Hassan, M.P.
2. Hon. Johana Ng'eno, M.P.

IN ATTENDANCE

1. Ms. Halima Hussein
2. Ms. Fiona Musili

Chairperson
Vice Chairperson

COMMITTEE ARIAT

Third Clerk Assistant
Researcher Officer III

MIN No.355/2018 PRELIMINARIES

The chairperson called the meeting to order at I 1.00 A.m. which was followed by a word of
prayer from Hon John Olago, MP.

CONFIRMATION OF PREVIOUS MINUTES

1

MIN No. 35612018



1. Minutes of the 94th Sitting held on Tuesday 27th November,2018 at 11.00 am in CPA
Room were confirmed as true record of the proceedings and signed by the Chairperson
after being proposed by Hon.John Kiarie, M.P and seconded by Hon. Beatrice Adagala,
MP.

MIN No. 35712018 CONSIDERATION AND ADOPTION OF THE
DRAFT REPORT ON A PETITION FOR
ENACTMENT OF A FRAUD ACT ALONG
THE LINES OF THE UNITED
KINGDOM'S FRAUD ACT 2OO6.BY ALLEN
GICHUHI

The Committee considered and unanimously adopted the draft report on the petition for
enactment of a Fraud Act along the lines of the United Kingdom's Fraud Act 2006, by Allen
Gichuhi

MIN No.358/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at 12.50 p.m

Signed
Chairperson

Date
.tL. t9
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PETITION

o.f 20'12, Lnrus of Ktttyn)

TO: THE NATIONAL ASSEMT]LY

MAIN PARLIAMENT BUILDINCS

NAIROBI

I' ALLEN WAIYAI(I GICHUHI, lhe turclersillt'rl, tr citizen of Kenya DRAW the atte,tio. .f tlre House to
thc follort,irrg:

I' The itrhererrt limitabions o[ the PenaI Coile, Cap 63 Liuvs of I(crryir irr respt:ct of lhe offe,cc.s crf fLtrucl,
flatrclulent activibic's, anr-l conspir.acy to defraur-i;

2. The inaclequacies o[ the Penal Cocle in f-rrcyerlfi,tg trntl pr.osr.cltir-rg persops wlrc set np colrpralies' ra,ith the solt-. irrterrtion of ciefraLrc-lirrg irurocent Kenlr;111s lroth in Private ancl public capra6igiss;

3. Thc. ittcleirsing ntrml'rer. oI ctrses ]rencling be,for.e ogr cttur.ts r,r,fiete pel.sotls r.eg.isterecl comfranies !vith
tht" st'rle interrtiotr of perletlating fraucl on enli[ics troth legal ancl nahrral alcl es].recially crer_iit.r.s
irrcluclirrg Nttfitlrral atrcl Corrtr$' taxaLiott authclritir--.s ancl jtrclgr:rent ek:[rtc-rr.s crf the col.pallyi

'1' The lreecl to holcl clit'ecttlt's of compauies engap;ing irr frauclulent ti.t-rclilrg ol.other.frautlrrle.t
aclivities I'et'sotrirll)' criurinalllr litrtrle fol the .sariri criminal actiops a.;/o' o.rissiors; a,rl

5. TIre neecl to provic{e prosecutclr.s urith Ltcreasecl por.rrcrLs in respecf of tracirrg ancl r.ecovel.v assets
allcl Propelty tltrtained, misappropriatecl, r'lisposecl, trirnsfelrecl, t-rr. othervyise r-lealt rvitlr by cliLc-r:tr.:r.s

anel/ol officials trf cotuPauies ft'atucltrlently with a vie.n, to clefeahng the entls of jtrstice a.c{/.r Lhe

Iau',

THAT this lreirrg a legislaHve nratter solell' n,ithin the purvierv irncl province of par.liar,e't, tle maler is
helel'r1' sulrmrttecl fol f irst coltsic{elation to Parliau'rent ancl THAT the issues fur respecf 'f u,hic6 [[ris petitio.
is fttacle 3]Ic llc)t ]rcrrtliug befole 6rt1r g,-,.r,', of Iaw, corrstih.rhiola[, or legal bocly to the petitioner.,s best Lrcliclf
arrtl hnor,r'leclge HEREFORE your hrrmble [,efitioner pray6 that parliament:

A' Dt] corrsielt't'fol etrachlerrt a Fraucl Bi[1 along the lines of tl'rc Unil.e.el l(ingiiorn's Fr.alrcl Act 200(r, a^
outli.e ttf urhose i^rpor.tarrt pr.ovisic.r,s is as folkrws:

1. Fraurl;

?. Fratrc{ lry false rc.presentirlion;

3. Fr.aucl lry failing ttl clisclose ilforrnah<rn;

.1. Ft'altcl try atrusc gf positicll;

5. Definitir-rrrs of 'gairr' arnt{ 'Ioss' il rcsl-rcct of f

6. Possession of ar.ticles for. use .itr fritucl;

7. Mirlcirrg cn' supplying rrrticles for. rrse in frautl;

8. Delurition of ar.ticles of fratrel;

l_-cit.x+:1w
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9. PatrticiPatirrg i.n frtruclulent business catriecl rxr [r1, strle hacler.;

10, Participahitrg irr flralttltrlent lrusiness carriecl cln Lry comlrany;

11 . Otrtairring services r.lishclncstly,;

12. Liability of cornparry officers fo'offences Lry co,rpa,y;

13. A lecltril'emerlt tl'rat a perst)n catrtrot L're excusccl frorn answcring a quesliou ilr prr.osggslirlr,

lelating to prropgltlr or complyitrg vvitl.r an or.clcr, mtrcle in pr.oceet{ings relatecl to prrepet.tV .1)r.r

glouttcls t'rf self-ilcriminalion tttrcler thc' Act ol a lelatecl offerrce. WSilst also rnai'tai.i,g tlte
Constihrtiorral right trot to self-incrirnfurate by rleclaring stalernents anel arlmissio.s maui. i.
the answet' tliclein arltl complying with srtch t'llders, inar{missitrle in evicielce ip proceedi.gs
for offences uncler thc, p'rropc-rsecl Act ancl r.elatecl prttceetlipgs befu1g conspiracy t. rtefi.aur-1

aucl any sttch other offence involving fraucltr]ent contluct anel pur,pose,

14. Defirrition of proceeclings related kr property as proceeclirgs for-

i. the recovel.)/ or arlnrilish.atiorr of any property,

ii, the cxecutiorr of a tr.ust, or

iii. a1t account of any pl.operty tlr ciealings with p-rropsrfy,

ancl "prropel'ty" 11s*ls money clr other prolretb/ whether Leal rlr persolal (ilclttclilg
things i-n action ancl other intangitrle pr.opc.r.$r).

15. Savirrgs arrrl Transitional Provisions.

B' In Lhe alternative, tlo cousictel ac{option of the UK Fraucl Act 2006 with s,ch a're^c1menLs,

urcrclificatiotrs, cleletions arrtl actlitious as nray be rlecessal'.y to serve thc en6s of justice witlrtr our.
jtuiscliction.

Ancl your Petitioher will ever pray.

DATED at NAIROBI this 29rH clay of NOVEMBER 2017

Alletr al iynlci G icluthi FCIArlt

ID No. LL06L762

C/o Wtrtnte tt Allcn Aduocntes

Tolt Plaza,3,il Floot,

I(i tr d a ru t t n Ro rr d/I(at nb u ru D r ia e

Off Ngorrg Rond

P.O. Box 41-32 - 00?00

Nairobi

Petition to Parlianrent I Fraud Bill | 29,11.17 | page 2of 2
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Presentation by Joash Dache, MBS the Chief Executive Officer

on the Need for the Enactment of Anti-Fraud Legislation
ln a Meeting with the Nationat Assembly Committee on Justice and Legal

Affairs
On 2nd May 2Ol8
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in respect of fraud, fraudulent activities a nd conspi,acv to defraud
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o Over the years, the Penal Code has not attracted or been accorded
sufficient attention and traction in terms of law reform.

Consequently, the provisions of the Act relating to fraud or
conspiracy to commit fraud as stipulated have not been under
constant reform to keep pace with the evolution of fraud in the
modern economy.

lndeed, the Penal Code is limited in respect of dealing with rising and
sophisticated cases of new trends of fraud such as bank fraud,
insurance fraud, pyramid Scheme fraud, and stock market fraud,
among others.

ln addition, the classification and characterisation of the inchoate
offence of conspiracy to fraud is inadequate. This inadequacy has
presented challenges to the prosecutors in effecting successful
prosecutions on conspiracy to fraud as well as other inchoate
offences.

Rapid development in technology has further made it difficult for the
Penal Code to facilitate the trials of technology-related criminality,
such as those relating to credit cards, PIN entry devices, and internet
frauds, among others. This Act is certainly not flexible enough to
respond to these emerging types of criminality.

There has been attempt to mitigate these Penal Code short comings
by providing for and addressing the offence of fraud in various other
legislation.

The danger of this approach is that it results in some 'charge sheet
arbitrage' where it is left upon the prosecutors to decide which law
relating to fraud to base their prosecution, that is, whether the sector
law or the Penal Code.

it) The of the Penal Code in
incorporate companies with the sole intention

a

a

o

a

a
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fraud

of committing



r
a It is true that the Penal Code does not have provisions to deat with

persons who incorporate companies with the intention of committing
fraud.

However, absence of such provisions is good law, as otherwise it
would contradict the deveropment of corporation taw. The Kenyan
legal system recognises the principre of corporate regar personarity. rt
is an accepted understanding that a company, upon incorporation,
acquires an identity distinct and separate from that of its promoters,
shareholders, with separate rights and liabilities.

Being a non-natural person, a corporation works through its agents
who may be the directors, managers or servants of the company.
Therefore, any offence such as fraud and others that may resurt into
criminal liability ought to be directed upon the corporate entities
themselves or their managers, not on the promoters irrespective of
their mens rea (intention).

The regulation of the companies, including any criminality by the
directors, ought to be handred by the law relating to companies. lf
people who incorporate the company are to be pursued for any
criminal liability purpose, it should be on very exceptional cases.

Nevertheless, it is our view that the penal code is inadequate in
holding companies as well as other corporate entities liable for their
misdoings that are of criminal nature.

Despite the development in other jurisdictions, the concept of
holding a "company as a criminal" in Kenyan criminal justice system
is yet to evolve. The only relevant provision on the offences by
corporations, societies, and similar bodies in the Penal Code states as
follows:

"where an offence is committed by any company or other body
corporate, or by any society, association or body of persons, every
person charged with, or concerned or acting in, the control or
management of the affairs or activities of such company, body
corporate, society, association or body of persons shall be guilty of
that offence and liable to be punished accordingly, unless it i proved

a

a
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by such person that, through no act or omission on his part, he was
not aware that the offence was being or was intended or about to be
committed, or that he took all reasonable steps to prevent its
commission. "

This provision criminalises the acts of directors and other managers

of the company. We observe this is in line with the Companies Act.

Whereas there would be no difficulty in ascribing criminal liability
upon company directors where their culpability is established,

difficulties arise when the company itself is to be perceived as the
subject of criminal law.

This lacuna of not having mechanisms to hold the companies in the
country criminally liable is unfortunate. This is because corporations,
either through their negligence or acts or otherwise omissions,
continue to perpetrate or contribute towards the perpetration of
criminal wrongs.

A traditional defence to the effect that the corporation lacks the
mental element or that the act can only be attributed to the individual
person has been rightly scrapped by some jurisdictions.

However, questions may arise as to the types of crimes a corporation
may cornmit and the forms or kinds of punishment or consequential
penalties that may be imposed upon a corporation.

ln the first question, our view is that the Penal Code ought to address

key issues in relation to fraud by a company on issues such as

deceptive accounting practices, fraudulent transfers and preference,
fraudulently absconding with assets to defeat decretal debts, among
others.

Sanctions of criminal liability of corporations ought to be generally
by way of proportionate fines. This is due to the reality that a fine
imposed on a company would ultimately impact on the shareholders

(
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whose assets or profit margin is depleted or reduced. The employees
may be affected too, because the fine impoverishes the company.

ln the United States, criminal liability on companies has been adopted
and that has seen increase of criminat fines and heralded a change on
the management of corporations.

The Penal Code therefore needs to provide for the aspect of criminal
liability on companies to deter the rising cases of using companies to
effect fraud.

However, it should be reluctant to penalise the promoters of a

company as this may have adverse effect on the development of
corporation law and practice in the country.

iit) The increasing number of cases before courts where

a

Dersons resistered and used to commit fraud on
entities both lepal natural especiallv creditors

Povernment taxation and debtors

O

a

o

of companies

We refer to response in lssue (ii).

The promoters of the companies should generally not be held
liable. Any act of alleged criminality including on the aspect of
fraud ought to be brought upon the management of the company.

Various laws contain provisions on how to deal with fraud on
various aspects. Some of these include:

a) The Tax Procedures Act
. This Act provides for a penalty in relation to fraudulent claim

for refund. lt provides that a person (including a company)
who fraudulently makes a claim for a refund of tax shall be
liable to pay a penalty
amount of the claim.

of an amount equal to two times the



. lt further provides penalizes the acts of a person who claims

any relief or refund to which he or she is not entitled; or makes

any incorrect statement which affects his or hep liability to tax;
or prepares false books of account or other records relating to
that other person or falsifies any such books of account or other
records; or deliberately defaults on any obligation imposed
under a tax law.

b) The Companies Act
o Section 787 of this Act provides for investigation of company's

affairs in some cases, especially in relation to fraud.

Some of these instance is powers offered by a Court to appoint
one or more competent inspectors to investigate the affairs of
a company and to report on its affairs in such manner as the
Court directs if it appears to the Court on a report from the
Attorney General that there are circumstances suggesting that
the company's business is-

o being conducted with intent to defraud its creditors or
the creditors of any other person or otherwise for a

fraudulent or unlawful purpose that the company was
formed for a fraudulent or unlawful purpose;

/

a

o that persons responsible for the company's formation or
the management of its affairs are or have been guilty of
fraud, misfeasance or other misconduct towards it or
towards its members;

o that the company's members have not been given all the
information with respect to its affairs that they might
reasonably expect to have been given; or

This provision in the Companies Act, to some extent, considers
the possibility that a criminal liability maybe be attributed to

a
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the promoters of a company in certain instance but on the
order of the court.

Further, there are common law principles on liftihg the veil of
a company to reveal the actual and beneficial owners that
would be applicable in cases where various persons connected
with the company would be under investigation for fraud.

c) Prevention Of Fraud (lnvestments) Act no. I Of lgl7
o This law was enacted to provide for the control of persons

dealing in securities, and for the more effective prevention of
fraud in investments and related matters.

Unfortunately, with the enactment of various taws regulating
financial markets, this law has ceased to have much effect, and
it ought to be repealed or significantly reformed.

d) The Proceeds of Crime and Anti-Money Laundering Act
. This Act sets up the Asset Recovery Agency which is tasked with

the mandate to trace, freeze and confiscate proceeds of all
crime.

The only difficulty with this set up is that the Asset Recovery
Agency is housed under the office of the Attorney ceneral thus
presenting a potential conflict and duplicity of functions with
the office of Director of Public Prosecutions.

iv. The need to directors of comoanies in fraudulent
tradinp llv liable for their acts

The Companies Act conter D! 'es various instances where the
directors of a company may )r ri,ninally liable for their Acts.



a As earlier discussed, the Penal Code envisages such a situation where
directors and managers may be held liable for their conduct in the
management of the company. Such provisions would nevertheless
need to be enhanced.

2. COMPARATIVE ANALYSIS

The laws relating to fraud in some other selected jurisdiction is as

follows.

a) United Kingdom
o The United Kingdom has enacted the Fraud Act, 2006 (Cap

35). This Act creates a criminal offence of fraud. lt defines fraud
to include three classes: fraud by false representation, fraud by
failins to disclo se info rmation, and fraud bv abuse of position

It provides where an offence is committed by a body corporate,
but was carried out with the "consent or connivance" of any
director, manager, secretary or officer of the body - or any
person purporting to be such - then that person, as well as the
body itself, is liable,

a

o

b) Guyana

o The State of Cuyana has enacted the Criminal Law (offences)
Act, chapter 8:01 Laws of Guyana. This Act in sections 203-
208 contain detailed provisions dealing with Corporate Fraud
as well as Sections 214-220 dealing with Fraudulent Debtors.

c) lsle of Man
o This country has enacted the Fraud Act, 2o'lr. This Act is

fashioned with the uK Fraud Act 2006. of importance is

Section 17 of the Act which creates liability for the officers of a
corporation that commits offences under the Act.

3. CONCLUSTONS AND RECOMMENDATIONS

The legal provisions relating to conspiracy to fraud and corporate
fraud in Kenya are inadequate. This has been exacerbated by the slow
pace of legal reforms directed at the Penal Code.
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a There is need for Kenya to strengthen the provisions on corporate
fraud and develop the law to include holding corporations criminally
liable as it has evolved as practice with other jurisdictions.

It is a good practice to have single consolidated law dealing with
penal offences than have multiplicity of disjointed penal laws
contained in the various Iaws.

Therefore, we advice against enacting a law solely to tackle the issue
of fraud.

We believe it's not wide enough to warrant being housed in a statute
on its own. Even in the UK where they have enacted such a law, it
was for purpose of replacing the UK Theft Act. lt is a small Act with
few provisions.

Our recommendation is that the raised issues of corporate and new
trends of frauds be included in the Penal Code.

ln addition, the Penal Code needs a comprehensive review to align it
to the Constitution and factor in other new trends of criminal
offences as discussed.
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