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1.0 CHAIRPERSON'S FOREWORD

Mr. Speaker,

The Committee wishes to thank the Offices of the Speaker and the Clerk for the

logistical support accorded to it during the sittings of the Committees. Further, the

Committee wishes to thank all the stakeholders for their participation in the

consideration of the Statute Law (Miscellaneous Amendments) Qrlo.3) N'A Bill,

2017. The Committee is also thankful to the media for their coverage of the

proceedings, thus enhancing accountability and transparency in the legislative

process.

Mr. Speaker,

On behalf of the Departmental Committee on Finance and National Planning, it is my

pleasant duty to table the Report on the Statute Law (Miscellaneous Amendments)

OIo.3) N.A Bill, 2017 for adoption by the House'

THE HON. JOSEPH K. LIMO, MP,

CHAIRPERSON

SIGNED: DATE:
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2.0 EXECUTIVE SUMMARY

This report contains the consideration of the Statute Law (Miscellaneous

Anrendments) (No.3) N.A Bill, 2017 which is considering amendments to several

laws including the Pensions Act (cap 189), the pharmacy and poisons Act (cap,

244),the Clinical Officers (Training, Registration and Licensing) Act No. 9 of 2011,

the Enviromnental Management and coordination Act, 1999(No. g of 1999), the

Salaries and Remuneration Commission Act (No. l0 of 2011), the Statutory

Instruments Act (No. 23 of 2013), the occupational rherapist,s Training,

Registration and Licensing Act No. 3l of 2017 .

The Bill was published on 13th November, 2017 and read a First Time on 30th

November, 2017. on Tuesday, z}th February, 20lg rhe Speaker made a

Communication to the House regarding the manner in which the Statute Law

(Miscellaneous Amendments) (No.3) N.A Bill,2017 was to be considered and

subsequently presented to the House. ln the Speaker's direction the seven pieces of
amendments to laws were to be considered by the respective departmental

committees with the committee on Finance taking the lead role in the Bill.

The memorandum of objects and reasons for the Bill is as follows: -

l. Pensions Act (Cap 189) - the Bill proposes to amend the Pensions Act to
insert a new definition of the term Minister.

2. The Pharmacy and Poisons Act (Cap. 244) - the Bill seeks ro amend the

Pharmacy and Poisons Act so as to provide for a Chief Executive Officer of the

Board who shall b competitively recruited and appointed to the Board

3. The Clinical Officers (Training, Registration and Licensing) Act No.9 of
2017 - the Bill proposes to amend the Clinical Officers (Training, Registration and

Licensing ) Act, 1988 to make consequential changes to the terminologies arising

out of the enactment if the Constitution of Kenya , ZOlO

4. The Environmental Management and Coordination Act, 1999 (No. 8 of 1999)

- the Bill seeks to amend the Environmental Management and Coordination Act,

1999 firstly to provide fbr the election of the Chairperson of Tribunal and secondly

to clarify the issue of the grant of a stay in proceedings before the Tribunal.
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5. The Salaries and Remuneration Commission Act (No. I I of 2011) - the Bill

seeks to amend the SRC Act no. 11 of 2011 to provide for the Commissioners to be

full times and also allow the President choice in making his nomination of the

Chairperson as contemplated by Article 230 (2)(a) of the Constitution of Kenya,

2010.

6. The Occupational Therapist's Training, Registration and Licensing Act No. 31

of20l7 -

Summary of the Bill is as follows

1. Pensions Act (Cap 189) Section 2, Insert the following new definition in

proper alphabetical sequence- "Minister" means the Cabinet Secretary responsible

for matters relating to finance

Section 5(3) Delete the word "five" and substitute therefor the word "ten".

2. The Pharmacy and Poisons Act (Cap. 244) Section 5 (1) by deleting the words

"Chief Pharmacist" and substitute therefor the words "the chief executive offrcer of

the Board competitively recruited and appointed by the Board upon such terms and

conditions of service as shall be determined by the Board upon the advice of the

Salaries and Remuneration Commission".

3. The Clinical Officers (Training, Registration and Licensing) Act No, 9 of

2017 Sections 3, 7 (4), 13 (6), 16 and 17: By deleting the word 'oMinister" wherever

it occurs and substitute therefor the words "Cabinet Secretary".

4. The Occupational Therapist's Training, Registration and Licensing Act No. 31

of20t7

Section a(l)(a) By deleting the expression "paragraph (i) and substitute therefor the

expression "paragraph (g)".

Section 4(1) (g) By renumbering paragraphs (a), (b), (c), (d) and (e) as (i), (ii), (iii),

(iv) and (v) respectively
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3.0 DEPARTMENTAL COMMITTEE ON FINANCE & NATIONAL

PLANNING

3.1 Mandate

The Departmental Committee on Finance & National Planning is one of the

twelve Departmental Committees of the National Assembly established under

Standing Order 216 and is mandated, pursuant to the Standing Order 216 (5) to

a) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the

assigned ministries and departments;

b) study the programme and policy objectives of Ministries and departments

and the effectiveness of their implementation;

c) study and review all the legislation referred to it;

d) study, access and analyze the relative sllccess of the Ministries and

departments as measured by the results obtained as compared with their

stated objectives;

e) investigate and inquire into all matters relating to the assigned Ministries

and departments as they may deem necessary, and as may be referred to

them by the House;

f) vet and report on all appointments where the Constitution or any law

requires the National Assembly to approve, except those under Standing

Order No.204 (Committee on appointments);

(fa) examine treaties, agreements and conventions;

g) make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

h) consider reports of Commissions and Independent Offices submitted to

the House pursuant to the provisions of Article 254 of the Constitution;

and

i) examine any questions raised by Members on a matter within its

mandate.
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3.1 Committee Membership

The Committee on Finance and National Planning was constituted by the House in
December, 2017 and comprises of the following Members: -

l. The Hon. Joseph K. Limo, Mp - Chairperson

2. The Hon. Isaac W. Ndirangu - Vice-Chairperson

3. The Hon. Jimmy O. Angwenyi, Mp

4. The Hon. Alfred W. Sambu, Mp

5. The Hon. Enoch Kibunguchy, Mp

6. The Hon. Shakeel Shabbir, Mp

7. The Hon. Abdul Rahim Dawood, Mp

8. The Hon. Daniel E. Nanok, Mp

9. The Hon. Andrew A. Okuome, Mp

10. The Hon. David M. Mboni, Mp

11. The Hon. Kuria Kimani, Mp

12. The Hon. Joseph M. Oyula, Mp

13. The Hon. Joshua Kandie, Mp

14. The Hon. Lydia H. Mizighi, Mp

15. The Hon. Mohamed Ali, Mp

16. The Hon. purity Ngirici, Mp

17. The Hon. Samuel Atandi, Mp

18. The Hon. Stanley M.Muthama, Mp

3.3 Committee Secretariat

1. Ms. Leah W. Mwaura

2. Ms. Laureen Wesonga

3. Mr. Josephat Motonu

4. Ms. Lynette Otieno

5. Mr. Chelang'a Maiyo

6. Mr. Collins Mahamba

- First Clerk Assistant/Lead Clerk

- Third Clerk Assistant

- Fiscal Analyst I

- Legal Counsel II

- Research & Policy Analyst III
- Audio Officer
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4.0 CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUS

AMENDMENTS) BILL

4.I DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL

PLANNING

The amendments relating to the Committee on Finance and National Planning

included: -

1. The Pensions Act (Cap 189)

2. The Salaries and Remuneration Commission Act (No. 10 of 2011)

4.1.1 Public ParticiPation

In accordance with Article I l8(l)(a) of the Constitution that provides that Parliament

shall facilitate public participation and involvement in the legislative and other

business of Parliament and its committees, an advertisement was published on 4th

December r20lT inviting for public participation and submission of memoranda.

The Committee did not receive any memorandum on the Pensions Act (Cap 89) but

received memoranda from the following stakeholders with respect to the Salaries and

Remuneration Act (No. l0 of 2011):-

1. Salaries and Remuneration Commission (SRC)

2. Trade Unions Congress of Kenya (TUC-KE)

3. Ms. Lydia Da Costa

4. Central Organization of Trade Unions (COTU)

5. Kenya Union of Domestic, Hotels, Educational Institutions and Hospital

Workers (KUDHEIHA)

6. Federation of Kenya Employers (FKE)

7. Mr. Donald Odera

4.1.2 Consideration of the of the amendments and memoranda from

stakeholders

Pensions Act (Cap 189)
The Committee held a sitting on 27tt'February, 2018 where it considered the

following two amendment Bills relating to the pensions Act (Cap.189) and as

contained in the Statute Law (Miscellaneous Amendments) Bill as follows:-

Pensions Act (Cap 189)
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Section 2

Amendment

Insert the following new definition "Minister" which means the Cabinet Secretary

responsible for matters relating to finance.

Committee Recommendation

The Committee therefore agreed to the proposed amendment

Justification

The amendment seeks to clarify the relevant Minister being referred to in the Act.

Section 5 (3)

Amendment
Deletes the word "./ive" and substitutes therefore the word "ten-"

Committee Recommendation

The Committee rejected the amendment

Justification

The Committee noted that the said amendment was not a minor amendment. Further,

the Committee took into consideration the High Court's ruling in Constitutional

Petition No. 3 of 2016 concerning the Statute Law (Miscellaneous Amendments) Act,

2015 where it held that Statute Miscellaneous legislations ought to be confined only to

mi nor non- c ontr ov er s i al and ge ne r al ly hous e - ke eptng ame ndme nt s.

The Committee subsequently resolved that increasing the number of years a public

officer ought to complete from five to ten years in order to qualifu for any

pensionable benefits was a substantial amendment that ought to be subjected to

further stakeholder consultation.

1. The Salaries Remuneration Commission Act (No.lO of 20ll)
The Committee considered the following amendment relating to the SRC Act Qrlo. l0
of 2011) and as contained in the Statute Law (Miscellaneous Amendments) Bill as

follows:- Sections 4(3), Section 7 (3), (4), (5), (6), (7), (8), (9) and (11)

Section 4(3)
ffiI=l;ffi,-;f;-
- Amendment
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Delete the words "shall serve on a part-time basis" and substitutes therefor the words

"otlrer than those appointed under article 230(2) (d) shall full time basis"

fhere were several memoranda that had been submitted relating to this particular

amendment. The Stakeholders had submitted as follows:-

A. Salaries and Remuneration Commission

The Commission was not in support of this amendment on the basis that:-

(i) Under Article 230(2) the Commission is a fourteen member body which is a

deviation from Article 250(l) that provides that "Each commission shall

consist of at least three but not more than nine members."

(ii) Further, an eleven member commission working on a full time basis would

increase the wage bill;

(iii) Additionally, full time Commissioners will compromise the quality of

representation fiom bodies representing trade unions and professional bodies.

These persons nominated by professional bodies are ordinarily engaged in

other commitments that relate to the nominating body.

(iv) Additionally, as full time commissioners, persons nominated by professional

bodies would be unable to practice their professions thereby denying the

Commission the benefit of their professional interactions and the perspectives

they bring.
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B. Trade Unions Congress of Kenya (TUC-KE)

They objected to the amendments on the basis that:-

i) All Commissioners are persons employed by Organizations that nominate

them and unless rules are changed, the persons so nominated will be unable to

serve as full time Commissioners while they owe allegiance to their
nominating bodies.

ii) Upon the amendment, the future Comrnissioners will cease to be answerable

to the nominating bodies and will transfer their allegiance to the Executive.

C. Ms. Lydia Da Costa

She submitted that the amendment is necessary as it provided for the opportunity

to gain through continuous experience.

D. Central Organization of Trade Unions (COTU)

They objected to the amendment on the basis that:-

i) nominees are picked by the interested groups that have a big stake in issues of
sustainability of the wage bill.

ii) it would create a mismatch between wage bill and annual domestic revenue

and this will have negative impact on tax levels, job creation and the country,s
infrastructure and social development.

iii) they are not aware of any person who wanted SRC to be a full time
commission, more so through a miscellaneous amendment.

iv) the amendment would create challenges because the trade unionist would be

compelled to nominate retired persons who have no trade union background.

v) an appointment from without the union will suppress the views of the labour
movement.

vi) there was no need for full-time commission in the second tenure now that

there is a vibrant secretariat.

vii)the independence of the nominees will also be compromised as the nominees

will have no further attachment to the nominating bodies.

viii) there was durplicatiorr of roles of large body of commissioners and the

seerstariat-.

lt

ix) it would be very expensive to maintain eleven full time commissioners



x) it would be difficult for part time commissioners from the National Treasury,

Office of the Attorney General and Public Service to keep pace with the rest

of the full time commissioners.

E. Kenya Union of Domestic, Hotels, Educational Institutions, Hospitals and

Allied Workers (KUDHEIHA)

They were proposing to have the inclusion of a labour official as a member of the

Commission since the nominee would play an advisory role towards addressing issues

of industrial harmony.

The Committee noted that workers union were well represented in SRC as per Article

230 (c) (i)

F. Federation of Kenya Employers (FKE)

fhey objected to the amendment on the basis that:-

(i) persons appointed were to be part time due to the fact that they were already

actively involved with the activities of their umbrella bodies; inactive persons

if appointed may compromise quality of representation.

(ii) the Bill does not take into consideration cost implications of having full time

commissioners.

(iii) full time status denies nominees their daily practice and interaction with their

prof-essional colleagues and limiting quality of decisions made by the

Commission.

(iv) there were no recorded complaints on any inefficiency demanding the need for

the Bill. SRC had a full time Secretariat that carries out instructions of the

Commissions; there is therefore no justification for the proposed amendments.

Committee's Recommendation on the SRC Act (No.10 of 2011) Section 4(3)

The Committee rejected the amendments on the following grounds: That;

(i) although the Constitution envisions the possibility of having a part-time or

full-time Commission as espoused in Article 250(5) of the Constitution. The

SRC is an exception to the general rule on composition of constitutional

commissions as set out under Article 250(1) that provides that each
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commission shall consist of at least three but not more than nine members,

whereas under article 230 SRC is composed of fourteen members. Therefore

the change to a full time commission would significantly increase the wage

bill.

(ii) the general policy direction should be to strengthen the Secretariat as opposed

to making the Commission fbll time. The Commission should offer the policy

direction and in-turn the Secretariat would be expected to implement it.

(iii) the High Court's ruling in Constitutional Petition No. 3 of 2016 concerning

the Statute Law (Miscellaneous Amendments) Act, 2015 held that Statute

Miscellaneous legislations ought to he confined only to minor non-

controversial and generally house-keeping amendments.

(iv) the various memoranda received from the relevant stakeholders including the

SRC were opposed to the amendments which should therefore be subjected to

further consultations.

The Salaries Remuneration Commission Act (No.10 of 2011) Section 7

Amendments
Delete subsections (3, (4), (5), (6), (7), (8), (9)

and

Delete subsection (10) and substitute therefor the following-

(10) The President shall, within seven days receipt of the names forwarded under

subsection (2) nominate the members of the Commission from each category and

forward the names.

There were several memoranda submitted relating to this particular amendment. The

Stakeholders had submitted as follows:-

l. Salaries and Remuneration Commission

They objected to the amendment on the basis that:-

(i) it removes the independence of the Chairperson as he/she would become an

appointee of the President and compromises the independence of the

Commission as provided in Chaprer 15 that a that Commissions are-

t3
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this independence is tied to the procedure on appointment. The amendment

would therefore be unconstitutional.

(ii) it will affect the ability of the Cornmission to perform its Constitutional

function as Chairperson will be seen to be beholden to the appointing

authority.

(iii) it will adversely affect the process of selecting the Chairperson on the basis

that :-

a) the Chairperson shall become a direct appointee of the President and

compromises the independence of the Commission.

b) the amendments will serve to impair SRC's ability to execute its

constitutional mandate due to lack of independence starting from the

process of appointing the Chairperson and Commissioners.

2. Trade Unions Congress of Kenya (TUC)

They objected to the amendment on the basis that:-

(i) the Commission as currently constituted is independent and performs mandate

better due to this autonomy.

(ii) the amendment would expose the Commission to vulnerability by the

executive, hence reducing its ability to function.

(iii) the executive having appointing authority would exert undue influence on the

Chairperson and the Commission as whole who would no longer listen to

public views.

3. Central Organization of Trade Unions (COTU)

They objected to the amendment on the basis that:-

(i) Commissions and independent office holders were only subject to the Constitution

and law and were not subject to any direction or control of any person or

authority.

(ii) the National Assembly had prescribed the manner of appointment of Chairperson

through a selection panel that recommends to FLE the President for nomination

before approval by the National Assembly.

l4



4. Mr. Donald Odera

He rejected to the amendment by submitting in his memorandum to the

Committee that:-

(i) there was a critical importance for checks and balances and hence it is important

for a body of professionals to undertake review, selection and recommendation

for appointment of the Chairperson and other Commissioners'

(ii) amendments would erode the gains made in ensuring independence of the

Chairperson as they will be beholden to FI.E the President.

(iii) the amendment provides protection to H.E the President by enabling him have a

panel of qualified individuals to assess and propose for appointment suitable

persons to the position of Chair and other Commissioners.

Committee's Recommendation on Salaries Remuneration Commission Act

(No.10 of 2011) Section 7

The Committee rejected the amendments on the following grounds that:-

(i) the provision for a selection panel affords the public the opportunity to

participate in the process of interview and selection of the Chairperson in line

with the principles of national values espoused under Article 10 of the

Constitution and therefore the selection panel should be retained.

(ii) the current provision provides for a selection panel that shall be convened by

the H.E the President. Therefore the Executive's interests are not only catered

for in the selection panel but also at the instance where he has the discretion of

choosing one individual from the three nominees that are submitted to H.E the

President.

(iii) the Committee took into consideration the various memorandums received

from the relevant stakeholders including the SRC who were opposed to the

amendments and were of the opinion the amendments may be subjected to

further consultations

The Salaries Remuneration Commission Act (No.10 of 2011) Section 7 (11)

amendment

-Detetestbe $/ords'twenty.one days','asd subsfinrfe$erefor *re-word-"fOr -:-

Committee' s Recommendation
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fhe Committee did not receive any memoranda on the amendment

The Committee rejected the amendments on the basis that twenty days affords

Parliament adequate time to conduct a more efficient approval process.
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4.1.3 Committee Stage Amendments

Having considered the Statute Law (Miscellaneous Amendments) Bill (N.A. Bill No.3

of 2017) the Committee agreed to the following amendments for the Committee

stage: -

SCHEDULE

(1) THAT the Schedule to the Bill be amended in-

(a) the proposed amendments to the Pensions Act, Cap. 189 by deleting the
proposed amendments to section 5(3); and

(b) the proposed amendments to the Salaries and Remuneration Commission
Act, No. l0 of 2011 by deleting-

(i)
(ii)
(iiD
(iv)

the proposed amendment to section 4(3);
the proposed amendment to section 7;
the proposed amendment to section 7(10); and
the proposed amendment to section 7(11).
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5.0 DEPARTMENTAL COMMITTEE ON HEALTH

The Departmental Committee on Health considered the following Acts;

I . Act of Parliament to amend the Pharmacy and Poisons Act (Cap. 244) and seeks to

change the title of the registrar of the Pharmacy and Poisons Board from the Chief

Pharmacist to the Chief Executive Officer.

2. The Clinical Officers (Training, Registration and Licensing) Act No. 9 of 2017 to

change the title of Ministers to Cabinet Secretaries so as to align it with the

Constitution.

3. Amendments to The Occupational Therapist's Training, Registration and Licensing

Act No. 3l of 2017 seeking to correct referencing errors.

5.1 Situational Review

4.2.2.1 Tlrc Pharnutcy und Poisotts Act (Cap. 244) Section 5 (I)
The Pharmacy and Poisons Act (Cap. 244) is Act of Parliament to make better

provision for the control of the profession of pharmacy and the trade in drugs and

poisons. The Act's Section 5 provides for the position of a Registrar of the Board who

shall be the Chief Pharmacist. The Registrar shall perform such duties and exercise

such powers, in addition to those required under the provisions of the Act to be

performed and exercised, as the Board may from time to time direct.

4.2.2.2 The Clinical OfJicers (Training, Registration ond Licensing) Act No. 9 of 2017 Sections j, 7 --(4), 13 (6), 16 and 17

This is an Act of Parliament to make provision for the training, registration and

licensing of clinical officers; to regulate their practice and for connected purposes.

i. Section 3 provides for a Clinical Officers Council

ii. Section 7 (4) provides for the registration and effect of registration

iii. Section l3 (6) provides for powers of the Minister to amend 7",2nd,3'd and 4m

schedules in relation to limitations of private practise

iv. Section 16 refers to powers of the Minister to make in consultation with the

Board, regulations generally for the better carrying out of the provisions of the

Act.

v. Section l7 refers to powers of the Minister in charge over finances

l8



4.2,2.3 Tlrc Occuptttionol Therapist's Training, Registrdiort and Licensing Act No. 3 t of 2017
This is an Act of Parliament to make provision for the training, registration and

licensing of occupational therapists; to regulate their practice; to provide for the

establishment, powers and functions of the Occupational Therapy Council of Kenya

and for connected putposes.

Sections a(1)(a) and 4(1)(g) provide for composition of the council.

5.2 Public Participation

In considering the Bill, the Committee received submissions from the following eight

(8) stakeholders:-

i. Pharmacy and Poisons Board

ii. Federation of Kenya Pharmaceutical Manufacturers

iii. KenyaPharmaceuticalsDistributorsAssociation

iv. Sospeter Otuya Katiechi

v. James Wathigo

vi. Pharmaceutical Society of Kenya

vii. Dr. Pius Wanjala

viii. Kenya Union of Clinical Officers

Details of their proposals are annexed to the report.

Committee' s Observations
The Committee made the following observations;

5.2.1 Under the Pharmacy and Poisons Act
Section 62 of the recently enacted Health Act provides for the enactment of
legislation to provide for a single regulatory body for the regulation of health

products and health technologies. Section 63 further provided for the functions

of the regulatory body, which include licensing and control among others.

The committee was therefore of the view that once this regulatory body is

created, it will have a Chief Executive Officer who shall be the overall head to

oversee the regulation of various health products and technologies, which

include phgmapy and poisons. Therc is therefor@i€atioa-of--
roles, and ensure smooth transition when the Act is operation alized.
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Fufther, the stakeholders proposed various qualifications for the position of

the Chief Executive Offrcer, which would require further deliberations at the

stage of implementation of the Health Act.

5.2.2 Under the Clinical Officers (Training, Registration and
Licensing) Act

The Committee observed that the Act is out of date with provisions of the

Constitution.

5.2.3 Under the Occupational Therapist's Training, Registration
and Licensing Act

Under Section 4 (1) (a), the amendment corrects a referencing error. The said

sub-section (1) does not contain paragraph (i), and the persons nominated are

contained in paragraph (g)

Under Section 4 (1) (g) proposed amendment is not necessary since the

paragraphs in section 4(1)(g) are already numbered as (i), (ii), (iii), (iv) and

(v).

5.3 Committee's Recommendation

The Committee having considered the Bill and the submissions from the stakeholders,

made the following recommendations;

(i) The Pharmacy and Poisons Act (Cap.244)
The Cornmittee proposes that the amendment to section 5(1) be deleted.

Justification

Section 62 of the recently enacted Health Act provides for the enactment of

legislation to provide for a single regulatory body for the regulation of health products

and health technologies. Section 63 further provided for the functions of the

regulatory body, which inch"rde licensing and control among others.

The Committee was therefore of the view that once this regulatory body is created, it

will have a Chief Executive Officer who shall be the overall head to oversee the

regulation of various health products and technologies, which include pharmacy and

1.
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poisons. There is therefore need to avoid duplication of roles, and ensure smooth

transition when the Act is operationalized.

Further, the stakeholders proposed various qualifications for the position of the Chief

Executive Offtcer, which would require further deliberations at the stage of
implementation of the Health Act.

(ii)The Clinical Officers (Training, Registration and Licensing) Act No. 9 of
2017

The Committee accepts and adopts the proposed amendments

The Committee further proposes an amendment to the Bill to correctly reference the

Act as Cap.260 and not Act No. 9 of 1988.

Justification

The previous Act No. 9 of 1988 has since been repealed and the correct Act in force is

the Cap. 260.

(iii)The Occupational Therapist's Training, Registration and Licensing Act
No.31 of20l7

a) The Committee accepts proposed amendments of Section a (l) (a)

b) The committee proposes that the amendment to section 4(l)(g) be deleted

Justification

This amendment is not necessary since the paragraphs in section 4(1Xg) of the Act
are already numbered as (i), (ii), (iii), (iv) and (v) respectively.
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6.0 DEPARTMENTAL COMMITTEE ON ENVIRONMENT AND

NATURAL RESOURCES

The Committee considered the amendments to the Environmental Management and

Coordination Act, 1999 (No. 8) of 1999 for submission to the Departmental

Conimittee on Finance and National Planning pursuant to the Communication by the

I-lon. Speaker issued on 20th February,2018.

In the Memorandum of Objects and Reasons, the Statute Law (Miscellaneous

Amendments) (No. 3) Bill, 2017 seeks to amend the Environmental Management and

Co-ordination Act, 1999 so as to provide for the election of the chairperson of the

Tribunal from amongst the three lawyers in the Tribunal and secondly to clarify the

issue of the grant of stay in proceedings before the Tribunal.

The Committee observed that although the Statute Law (Miscellaneous Amendments)

(No. 3) Blll,2011 seeks to amend section 125(1Xa) to provide for the election of the

chairperson of the Tribunal from amongst the three lawyers in the Tribunal, no

justification for the same has been provided in the Mernorandum of Objects and

Reasons in the Bill. However, it was noted that proposal to elect the Chairperson from

among the three Members under paragraph (a), (b) and (c) in the Tribunal was

agreeable as they all hold the same qualifications as lawyers.

The Committee further observed that the amendment to section 125(l)(b) on the

cornposition of the Tribunal to correctly indicate an Advocate of the High Court

instead of the Advocate of the Environment and Land Court is also proper.

6.1 Public Participation

The Committee received memoranda from institutions and stakeholders as follows

(i)

( ii)

(iii)

Memorandum from the Judiciary (by the Chief Registrar of the

Judiciary and Secretary of the Judicial Service Commission)

Memorandum from Cytonn Real Estate, LLP

Memorandum from the Institute for Social Accountability (TISA)
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(iv) Memorandum from the Natural Justice, Kenya Natural Resource

Alliance, Save Lamu, Friends of Lake Turkana, 350.org ad Kenya Oil

and Gas Working Group

(v) Memorandum fiom the office of the Attorney-General and

Department of Justice dated 6tl' February 2ol8 and received by the

office of the Clerk on 7th February 2018;

(vi) Memorandum from the Kenya Coalition for Wildlife Conservation and

Management dated 8th Decemb er 2017 and received by the office of
the Clerk on I ltl' December 2017.

Details of their proposals are annexed to the report.

6.2 Committee's Observations

The Committee on Environment and Natural Resources made the following
observations, that;

i. although the Statute Law (Miscellaneous Amendments) (l.Jo. 3) Bill, 2017

seeks to amend section 125(l)(a) to provide fbr the election of the chairperson

of the Tribunal from amongst the three lawyers in the Tribunal, no

justification for the same has been provided in the Memorandum of Objects

and Reasons in the Bill, However, it was noted that the proposal to elect the

chairperson from among the three Members under paragraph (a), (b) and (c)

in the Tribunal was agreeable as they all hold the same qualifications as

lawyers.

The amendment to section 125(1Xb) on the composition of the Tribunal to

correctly indicate an Advocate of the High Court instead of the Advocate of
the Environment and Land Court is also proper.

11.

lll The proposed amendment to section 129 is proper since it corrects the

anomaly that occurred where the amendment was incorrectly done by the

House in the Prevention to Torture Act and the matter was litigated upon.
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6.3 Committee's Recommendation

The Committee having considered the Bill and the submissions from the stakeholders

made the following recomrrendations;

SECTION 125

Amendment

Section 125(l)

Delete the words "chairperson" appearing in paragraph (a) and substitute therefor the

word "person"

Committce Resolution
Agreed to

Justification

Any member of the Tribunal under paragraph (a), (b) and (c) and not necessarily one

nominated by the Judicial Service Commission would be a Chairperson of the

Tribunal. It opens up the opportunity to other candidates to be elected as chairperson.

Amendment
Section 125(1Xb)

Delete the words "Environment and Land" appearing in paragraph (b) and substitute

therefor the word "High"

Committee Resolution
Agreed to

Justification
The amendment corrects an eror in paragraph (b) which currently provides for an

advocate of the Environment and Land Court of Kenya. There is no advocate of the

Environment and Land Court of Kenya but an advocate of the High Court of Kenya.

Amendment
Section. 125(5)

Delete the words "a Vice-Chairperson to the Tribunal" and substitute therefor the

words "a Chairperson to the Tribunal from amongst the persons appointed under

paragraphs (a), (b) and (c) of subsection (l) and a Vice Chairperson from to the

Tribunal amongst all members".
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Committee Resolution
Agreed to

Justification
That the Chairperson shall be elected by the persons under paragraphs (a), (b), and (c)

who essentially have a legal background. The provision is tied up the proposed

amendment to section 125(l) of EMCA in regard to the mechanism of electing the

chairperson. Since the Committee has agreed to the proposed amendment to section

125(l) of the Environment Management and Coordination Act, this proposed

amendment is a resultant amendment that should also be made.

SECTION 129
Amendment
Section 129

Delete and substitute therefor the following new section

129. (l) Any person who is aggrieved by-
a) the grant of a Iicence or permit or a refusal to grant a licence or permit, or the transfer

of a licence or permit, under this Act or its regulatiorrs;

b) the imposition of any condition, limitation or restriction on the persons liceuce under

this Act or its regulations;

c) the revocation, suspension or variation of the persons a licence under this Act

or its regulations;

d) the amount of money required to paid as a fee under this Act or its regulations;

e) the imposition against the person of an environmental restoration order or

environmental improvement order by the Authority under this Act or its

regulations,may within sixty days after the occurrence of the event against

which the person is dissatisfied, appeal to the Tribunal in such manner as may

be prescribed by the Tribunal.

(2) Unless otherwise expressly provided in this Act, where this Act empowers the

Director-General, the Authority or Committees of the Authority or its agents to

make decisions, such decisions may be subject to an appeal to the Tribunal in
accordance with such procedures as may be established by the Tribunal for that

purpose.

(3) Upon any appcal, the '['ribunal may-
a) confirn, set aslde di va-r.v the order or decision irr qu-estioii;
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b) exercise any of the powers which could have been exercised by the Authority

in the proceedings in connection with which the appeal is brought; or

c) make such other order, including orders to enhance the principles of

sustainable developrnent and an order for costs, as it may deem just;

d) if satisfred upon application by any party, issue orders maintaining the status

quo of any matter or activity which is the subject of the appeal until the appeal

is determined;

e) if satisfied upon application by any party, review any orders made under

paragraph (a).

(4) Any status quo automatically maintained by virtue of the filing of any appeal prior

to the commencement of subsection (3) shall lapse upon commencement of this

section unless the Tribunal, upon application by a party to the appeal, issue fresh

orders maintaining the status quo in accordance with subsection (3) (a).

Committee Resolution
Agreed to

Justification
Tlre proposed amendment to section 129 of the Environment Management and

Coordination Act corrects the anomaly that occurred last year in the House where the

same amendments were enacted under section 29 of the Prevention of Torture Act

2017. Although the matter has been litigated upon, the challenge was not on the

substance of the amendments but the procedure and lack of opportunity for the public

to give their input.
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7.0 COMMITTEE ON DBLEGATED LEGISLATION

The Select Comrnittee on Delegated Legislation considered the amendments to the

Statutory Instruments Act (No. 23 of 2013)fbr subrnission to the Departmental

Committee on Finance and National Planning pursuant to the Communication by the

Hon. Speaker issued on 20tl' Iiebruary, 2018.

In the Memorandum of Objects and Reasons, the Statute Law (Miscellaneous

Amendments) (No.3) Bill,2017 seeks to amend sections ll (1) and (4) on laying of
statutory instruments before the relevant House.

7 .2 Committee Observations

The Committee observed -
(i) THAT, although the Statute Law (Miscellaneous Amendments) (No. 3)

Bill,,2017 seeks to amend sections ll (1) and (4) on laying of statutory

instruments before Parliament, it was imperative that the Bill amends

section (2) of the Act to provide for clarity in the definition of 'oan

explanatory memorandum" to indicate the details to be included in the

contents of the explanatory memorandum thereof, and to further provide

for the insertion of the definition of the "Clerk" to mean the Clerk of the

National Assembly;

(ii) THAT' there is need to amend the Bilt to provide for insertion of a new

section 5.{ to the principal Act to provide for the requirements that every

statutory instrument submitted to the House be accompanied by an

explanatory memor:rndum and sets out certain conditions precedent to

the submission of the explanatory memoranduml

(iii) THAT, the proposed amendment to section ll (1) and (4) is proper since

it corrects the ambiguity for transmitting instrumcnts to the responsible

Clerk for tabling before the relevant House of Parliament.

The Committee proposed further amendments to section 11 of the Act

to remove the requirement that a regulation-making authorify may

submit a statutory instrumcnt to the respcctive Clerk of the House and

specifies that the statutory instruments be first submitted to the National

Assembll' so as to mininiizc the confusion caused to the regulation-

rnaking authorities in respect to submission of statutory instruments and
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that the submission to be made to the House where the parent legislation

under which the Statutory instrument is made, was passed.

(iv) THAT, a further amendment be made for insertion of a new section llA
to the principal Act on the procedure for concurrence of statutory

instruments between the Houses of Parliament in order to streamline

parliamentary scrutiny of statutory instruments and ensure that the

process is clear and consistent.

(v) THAT, further amendments be made to section 15 of the Act to extend

the time granted to the committee for considering various statutory

instruments from twenty-eight (28) calendar days to twenty-eight sittins

days to give the committee adequate time for considering the instruments

before it.

The Committee having considered the proposed amendments to the Statutory

Instruments Act (No. 23 of 2013) resolved that amendments as proposed in the

Statute Law (Miscellaneous Amendment) No. 3 Bill, 2017, be deleted and that the

further amendments proposed by the committee be passed by the House.

7.3 Committee Recommendations

The Committee having considered the Bill and the legal advice from the Directorate

of Legal Services makes the following recommendations;

(D THAT, the deletion of provisions relating to Statutory Instruments

Act,2013 and insertion of the proposed further amendments as set out in

the annexure to this Report.

(ii) THAT, a draft request be sent to the Clerk of National Assembly

incorporating the proposed further amendments to the provisions

relating to the Statutory Instruments Act in the Statute Law

(Miscellaneous) (Amendments) (No. 3) Bill, 2017, for the Chairperson's

signature in the manner set out in the schedule.
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. MINUTES OF THE 8TH SITTING OF THE DEPARTMENTAL CoMMITTEE oN
FINANCE AND NATIONAL PLANNING HELD ON TUESDAY,27,H FEBRUARY,}OIS
IN THE NEW MEMBERS' LOUNG E, MAIN PARLIAMENT BUILDINGS AT 9.OO AM

PRESENT

l. Hon. Joseph K. Limo, MP - Chairperson
2. Hon. Jimmy O. Angwenyi, MP
3. Hon. Enoch Kibunguchy, MP
4. Hon. Shakeel Shabbir Ahmed, MP
5. Hon. Daniel E. Nanok, MP
6. Hon. David M. Mboni, MP
7. Hon. Joshua C. Kandie, MP
8. Hon. Joseph M. Oyula, MP
9. Hon. Lydia H. Mizighi, MP
10. Hon. Mohamed A. Mohamed, MP
11. Hon. Purity W. Ngirici, MP
12. Hon. Samuel Atandi, MP

ABSENT WITH APOLOGY

Hon. Isaac W. Ndirangu, MP- Vice Chairperson
Hon. Alfred Sambu, MP
Hon. Abdul Rahim Dawood, MP
Hon. Francis K. Kimani, MP
Hon. Andrew A. Okuome, MP
Hon. Stanley M. Muthama, MP

INATTENDANCE

SECRETARIAT

1.

2.

3.

4.

5.

6.

1.

2.

3.

4.

5.

Ms. Leah Mwaura
Ms. Laureen Wesonga

Ms. Lynette Otieno

Mr. John Njoro
Mr. Collins Mahamba

First Clerk Assistant/ Lead Clerk
Third Clerk Assistant
Legal Counsel II
Sergeant-At-Arms
Audio Officer

Agenda

Prayers
Preliminaries/Introductions
Communication from the Chair
Bills

1.
)
3.

4.
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5. Petitions
6. Papers

7. Personal statement (Members Only)
8. Confirmation of Minutes
9. Matters Arising
10. i) Consideration and adoption of the report on vetting of nominees for the position of

Principal Secretary Planning and Principal Secretary Devolution
ii) Consideration of the Statute Law (Miscellaneous Amendments) (No.3) Bill,2017

I l. Adjournment

MIN.NO.039/DC-F/20 1 8 :

CHAIRPERSON
PRELIMINARY/COMMUNICATION FROM THE

The meeting was called to order at 9:25 a.m with prayer from Chairperson. He then invited the

meeting to deliberate on the day's agenda.

MIN.NO.0  D|DC-F 12018: CONFIRMATION OF MINUTES

Minutes of the 7th sitting were adopted as true records of the sittings. They were then proposed

and seconded by Hon. Jimmy Angwenyi, MP and Hon. Joshua Kandie respectively.

MIN.NO.0  llDC-F 12018: MATTERS ARISING
There were no matters arising from the confirmed minutes.

MIN.NO.042IDC-F|20L8: CONSIDERATION AND ADOPTION OF THE REPORT
VETTING OF NOMINEES FOR THE POSITION OF PRINCIPAL SECRETARY
PLANNING AND PRINCIPAL SECRETARY DEVOLUTION

The meeting discussed and agreed on the following observations and recommendations;

Observations

1. Dr. Julius Muia

The Committee having considered his curriculum vitae and heard his submission during the

vetting exercise, made the following observations: -

(i) He is a Kenyan citizen born in Makueni County in 1959

(ii) He holds a PhD in Finance (2012 and a Master of Business Administration (1984). He

attained his Bachelor of Commerce in Accounting in 1981 at the University of Nairobi.

(iii) He has a wealth of experience in the planning sector especially having worked as the

Secretary to the National Economic and Social Council and also being the Director

General Vision 2030 Delivery Board. He was also involved in the formulation of the
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Vision 2030

(iv)The nominee had acquired requisite statutory clearances from the KRA, HELB, EACC,

DCI and ORPP.

(v) He has never been charged in a court of law and has no potential conflict of interest.

(vi)He has never been dismissed from office on contravention of the provisions of Article 75

of the constitution that deals with conduct of state officer and has never been adversely

rnentioned in any investigatory report of Parliament or any Commission of Inquiry.

The Committee noted that the nominee exhibited capacity to serve as PS in the

Ministry of Planning and had impressive knowledge on topical issues touching on

planning sector that will be invaluable while discharging his duties as the

Accounting Officer in the Ministry of Planning.

2.Mr. Nelson Sospeter Marwa

(i) He is a Kenyan citizen born in Migori County in 1960

(ii) He holds a Masters of Public Administration from the South Gujarat University, India

and a Bachelor of Arts (EconomicsiSociology/Public Administration) Degree from the

Mohanlal Sukhadia University, India. He is currently pursuing his Masters of Arts in
Governance and Ethics at Mt. Kenya University.

(iii) He has a wealth of experience in the Public Administration where he has worked in most

parts of the country.

(iv)The nominee had acquired requisite statutory clearances from KRA, HELB, EACC, DCI

and ORPP.

(v) He has never been charged in a court of law and has no potential conflict of interest.

(vi)He has never been dismissed fiom office on contravention of the provisions of Article 75

of the constitution that deals with conduct of state officer and has never been adversely

mentioned in any investigatory report of Parliament or any Commission of Inquiry.

The Committee noted that the nominee exhibited capacify to serve as PS in the

Ministry of Devolution and ASAL and had impressive knowledge on topical issues
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touching on Devolution that will be invaluable while discharging his duties as the

Accounting Officer.

GENERAL OBSERVATIONS AND FINDINGS

The Committee having considered the nominees' curriculum vitae and heard oral submissions

during the vetting exercise made the following observations and findings. That:-

1. Dr. Julius Monzi Muia - nominee for the position of Principal Secretary

Planning, the National Treasury and

2. Mr. Nelson Marwa Sospeter - nominee for the Principal Secretary for

Devolution, Ministry of Devolution and ASAL.

i. had satisfied the requirement of chapter six of the Constitution of Kenya on Leadership and

Integrity.

ii. had been cleared by the Criminal Investigation Department (CID), Kenya Revenue Authority

on Tax Compliance, Higher Educations Loans Board (HELB), Ethics and Anti Corruption

Commission and the Office of the Registrar of Political Parties (ORPP).

iii. have never been charged with a criminal offence in a court of Law and have no conflict of

interest.

iv. have never been dismissed from office for contravention of the provisions of article 75 of the

constitution which deals with conduct of State Officers that are adversely mentioned in any

investigatory report of Parliament or any commission of inquiry.

v. have the necessary academic qualifications and experience as seen from the documents

presented to the Committee

vi. exhibited the right attitude to work in the position for which they have been nominated as

observed from the way they responded to the Members' questions during vetting.

RECOMMENDATION

The Committee made the following recommendation: -

Having considered the suitability, capacity and integrity of the nominees, and pursuant to Article

155(3) of the Constitution and Section 8 (2) of the Public Appointments (Parliamentary

Approval) Act No. 33 of 2011, the Committee recommends that the National Assembly approves

the nomination and subsequent appointment of;
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1. Dr. Julius Monzi Muia - nominee for the position of Principal Secretary

Planning, the National Treasury and Planning

2. Mr. Nelson Marwa Sospeter - nominee for the Principal Secretary for
Devolution, Ministry of Devolution and ASAL.

MIN.NO.043lDC-Fl20l8: CONSIDERATION oF THE STATUTE LAw
(MISCELENOUS AMENDMENTS) BrLL (NA. BrLL NO.3 OF 2017)

The Committee was taken through the Statute Law (Miscellaneous Amendments) Bill G\f.A. Bill
No.3 of 2017). The Committee was informed that the Bill was an omnibus Bill containing

amendments to several laws including the Pensions Act (Cap 189), the Pharmacy and Poisons

Act (Cap. 244), the Clinical Officers (Training, Registration and Licensing) Act No. 9 of 2017,

the Environmental Management and Coordination Act, 1999Q.Jo. 8 of 1999), the Salaries and

Remuneration Commission Act Qr{o. l0 of 2011), the Statutory Instruments Act ( No. 23 of
2013), the Occupational Therapist's Training, Registration and Licensing Act No. 31 of 2017.

The ones relating to the Committee on Finance and National Planning included: -

1. The Pensions Act (Cap 189)

2. The Salaries and Remuneration Commission Act OIo. l0 of 2011

The Pensions Act (Cap.189) Section 2
The amendment read as follows:-

Insert the following new definition "Minister" which means the Cabinet Secretary responsible
for matters relating to finance

The Committee noted that there was no memorandum from the public in support or against the

proposed amendment. The Committee therefore agreed with the proposed amendment as it seeks

to clarify the relevant Minister being referred to in the Act.

The Pensions Act (Cap.f 89) Section 5 (3)

The amendment read as follows:-

Deletes the word "five" and substitutes therefore the word ,,ten-,,

The Committee noted that there was no memorandum from the public in support or against the

proposed amendment. However, the Committee rejected the amendments having noted that the

said amendment was not a minor amendment. Further the Committee took into consideration the
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High Court's ruling in Constitutional Petition No. 3 of 2016 concerning the Statute Law

(Miscellaneous Amendments) Act,2015 where it held that Statute Miscellaneous legislations

ought to be confined only to minor non-controversial and generally house-keeping amendments.

The Committee subsequently resolved that increasing the number of years a public officer ought

to complete from five to ten years in order to qualify fol any pensionable benefits was a

substantial amendment that ought to be subjected to further stakeholder consultation.

The Salaries Remuneration Commission Act (No.10 of 2011)

Section 4(3)

The amendment read as follows:-

Delete the words "shall serve on a part-time basis" and substitutes therefor the words "other than

those appointed under article 230(2) (d) shall full time basis"

The Committee was informed that there were several memoranda that had been submitted

relating to this particular amendment. The Stakeholders had submitted as follows:-

1. SALARIES AND REMUNERATION COMMISSION

The Commission was not in support of this amendment on the basis that:-

(i) Under Article 230(2) the Commission is a fourteen member body which is a deviation

from Article 250(1) that provides that "Each commission shall consist of at least three but

not more than nine members."

(ii) Further, an eleven member commission working on a full time basis would increase the

wage bill;

(iii) Additionally, full time Commissioners will compromise the quality of representation

from bodies representing trade unions and professional bodies. These persons nominated

by professional bodies are ordinarily engaged in other commitments that relate to the

nominating body.

(iv) Additionally, as full time commissioners, persons nominated by professional bodies

would be unable to practice their professions thereby denying the Commission the benefit

of their professional interactions and the perspectives they bring.
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2. TRADE UNION TRADE UNIONS CONGRESS OF KENYA (TUC-KE)

- They objected to the amendments on the basis that:-

(i) All Commissioners are persons employed by Organizations that nominate them and unless

rules are changed, the persons so nominated will be unable to serve as full time

commissioners while they owe allegiance to their nominating bodies.

(ii) Upon the amendment, the future Commissioners will cease to be answerable to the

nominating bodies and will transfer their allegiance to the Executive.

3. LYDIA DA COSTA

She submitted as follows, that:-

The amendment is necessary as it provided for the opportunity to gain through continuous

experience.

(i)

(ii)

(i ii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

4, CENTRAL ORGANIZATION OF TRADE UNIONS

They objected to the amendment on the basis that:-

Nominees are picked by the interested groups that have a big stake in issues of sustainability

of the wage bill.

It would create a mismatch between wage bill and annual domestic revenue and this will
have negative impact on tax levels, job creation and the country's infrastructure and social

development.

They are not aware of any person who wanted SRC to be a full time Commission, more so

through a miscellaneous amendment.

The amendment would create challenges because the trade unionist would be compelled to

nominate retired persons who have no trade union background.

An appointment from without the union will suppress the views of the labour movement.

There was no need for full-time commission in the second tenure now that there is a vibrant

secretanat.

The independence of the nominees will also be compromised as the nominees will have no

further attachment to the nominating bodies.

There was duplication of roles of large body of commissioners and the secretariat.

It would be very expensive to maintain eleven full time commissioners.
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(x) It would be difficult for part time commissioners from the National Treasury, Office of the

Attorney General and Public Service to keep pace with the rest of the full time

commissioners.

5. KENYA UNION OF DOMESTIC, HOTELS, EDUCATIONAL INSTITUTIONS,

HOSPITALS AND ALLIED WORKERS (KUDHEIHA)

They were proposing to have the inclusion of the labour official as a member of the Commission

since the nominee would play an advisory role towards addressing issues of industrial harmony.

The Committee noted that workers union were well represented in SRC as per Article 230 (c) (i)

6. FEDERATION OF KENYA EMPLOYERS (FKE)

They objected to the amendment on the basis that:-

(i) Persons appointed were to be part time due to the fact that they were already actively

involved with the activities of their umbrella bodies; inactive persons if appointed may

compromise quality of representation.

(ii) The Bill does not take into consideration cost implications of having full time

commissioners.

(iii) Full time status denies nominees their daily practice and interaction with their

professional colleagues and lirniting quality of decisions made by the Commission.

(iv) There were no recorded complaints on any inefficiency demanding the need for the B_i_l!._

SRC had a full time Secretariat that carries out instructions of the Commissions; there is

therefore no justification for the proposed amendments.

Committee's Recommendation on the SRC Act (No.10 of 2011) Section 4(3)

The Committee rejected the amendments on the following grounds:-

(i) Although the Constitution envisions the possibility of having a part-time or full-time

Commission as espoused in Article 250(5) of the Constitution. The SRC is an exception

to the general rule on composition of constitutional commissions as set out under Article

250(l) that provides that each commission shall consist of at least three but not more than
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, nine members, whereas under article 230 SRC is composed of fourteen members.

Therefore the change to a full time commission would significantly increase the wage

bill.

(ii) Further the general policy direction should be to strengthen the Seuetariat as opposed to

making the Commission full time. The Commission should offer the policy direction and

in{urn the Secretariat would be expected to implement it.

(iii) The Committee also took into consideration the High Court's ruling in Constitutional
No. Petition 3 of 2016 concerning the Statute Law (Miscellaneous Amendments) Act,
2015 where it held that Statute Miscellaneous legislations ought to be con/ined only to
minor non-controversial and generally house-keeping amendments.

(iv) Further based on the various memorandums received from the relevant stakeholders

including the SRC who were opposed to the amendments which should therefore be

subjected to further consultations.

The Salaries Remuneration Commission Act (No.l0 of 20ll) Section 7

The amendment read as follows:-
Delete subsections (3, (4), (5), (6), (7), (S), (9)

and

Delete subsection (10) and substitute therefor the following-

(10) The President shall, within seven days receipt of the names forwarded under subsection (2)

nominate the members of the Commission from each category and forward the names.

The Committee was informed that there were several memoranda that had been submitted

relating to this particular amendment. The Stakeholders had submitted as follows:-

1. SALARIES AND REMUNERATION COMMISSION

They objected to the amendment on the basis that:-

(i) The amendment removes the independence of the Chairperson as he /she would become

an appointee of the President and compromises the independence of the Commission as

provided in Chapter 15 that a provides that Commissions are independent and not subject

to direct or control by any person or authority and this independence is tied to the

procedure on appointment. The amendment would therefore be unconstitutional.
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(ii) It will affect the ability of the Commission to perform its Constitutional function as

Chairperson will be seen to be beholden to the appointing authority.

(iii) It will adversely affect the process of selecting the Chairperson on the basis that :-

a) The Chairperson shall become a direct appointee of the President and

compromises the independence of the Commission.

b) The amendments will serve to impair SRC's ability to execute its constitutional

mandate due to lack of independence starting from the process of appointing the

Chairperson and Commissioners.

2. TRADE UNTONS CONGRESS OF KENYA (TUC)

They objected to the amendment on the basis that:-

(i) The Commission as currently constituted is independent and performs mandate better due

to this autonomy.

(ii) The amendment would expose the Commission to vulnerability by the executive, hence

reducing its ability to function.

(iii) Executive having appointing authority would exert undue influence on the Chairperson

and the Commission as whole who would no longer listen to public views.

3. CENTRAL ORGANIZATION OF TRADE UNIONS

They objected to the amendment on the basis that:-

(i) Commissions and independent office holders were only subject to the Constitution and law

and were not subject to any direction or control of any person or authority.

(ii) The National Assembly had prescribed the manner of appointment of Chairperson through a

selection panel that recommends to H.E the President for nomination before approval by the

National Assembly.

4. DONALD ODERA

He rejected to the amendment by submitting in his memorandum to the Committee that:-

(i) There was a critical importance for checks and balances and hence it is important for

a body of professionals to undertake review, selection and recommendation for

appointment of the Chairperson and other Commissioners.
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(ii) Amendments would erode the gains made in ensuring independence of the

Chairperson as they will be beholden to H.E the President.

(iii) The amendment provides protection to H.E the President by enabling him have a

panel of qualified individuals to assess and propose for appointment suitable persons

to the position of Chair and other Commissioners.

Committee's Recommendation on Salaries Remuneration Commission Act (No.10 of 2011)

Section 7

The committee rejected the amendments on the following grounds that:-

(i) The provision for a selection panel affords the public the opportunity to participate in the

process of interview and selection of the Chairperson in line with the principles of
national values espoused under Article 10 of the Constitution and therefore the selection

panel should be retained.

(ii) The current provision provides for a selection panel that shall be convened by the H.E the

President. Therefore the Executive's interests are not only catered for in the selection

panel but also at the instance where he has the discretion of choosing one individual from

the three nominees that are submitted to H.E the president.

(iii) The Committee took into consideration the various memorandums received from the

relevant stakeholders including the SRC who were opposed to the amendments and were

of the opinion the amendments may be subjected to further consultations

The Salaries Remuneration commission Act (No.l0 of 2011) section 7 (ll)
Deletes the words "twenty one days" and substitute therefor the word "fourteen"

The Committee did not receive any memoranda on the amendment.

The Committee rejected the amendments on the basis that twenty days affords Parliament
adequate time to conduct a more efficient approval process.

Having considered the Statute Law (Miscellaneous Amendments) Bill OI.A. Bill No.3 of 2017)
the Committee agreed to the following amendments for the Committee stage: -

To be continued once the Committee stage amendments are read
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MIN.NO.O 44|DC-F 12018: ADJOURNMENT

There being no other business to deliberate on, the meeting was adjoumed at 01.20 pm. The next
meeting will be held on Thursday, I't March, 2018.

HON. JOSEPH K. LIMO, MP

(CHATRPERSON)

sr

SIGNED .DATE. LIA fir tl ,*!.r{
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CHAIRMAN'S FOREWORD

The Statute Law (Miscellaneous Amendments) (No. 3) National Assembly Bill No. 44 of

2017 was published on 13,h November, 2017 and thereafter committed to the

Departmental Committee on Health pursuant to Standing Order 
.l43 vide the Speaker's

communication No. 0l of 2018 on 20'h February, 2018.

ln considering the bill, the Committee received submissions from the following eight (B)

institutions and persons;

i.

ii.

iii.

iv.

vi.

vii.

viii.

Pharmacy and Poisons Board

Federation of Kenya Pharrnaceutical Manufacturers

Kenya Pharmaceuticals Distributors Association

Sospeter Otuya Katiechi

James Wathigo

Pharmaceutical Society of Kenya

Dr. Pius Wanjala

Kenya Union of Clinical Officers

The Committee sincerely thanks the Offices of the Speaker and the Clerk of the National

Assembly for the immense and timely technical and logistical support accorded to it in

the execution of its mandate. I also thank all the Members of the Committee for their

commitment and hard work which enabled us to contplete the tasks related to the

scrutiny of the proposed amendments and compilation of this report.

The Committee is alsc grateful to stakeholders who made submissions in relation to the

Consideration of the Bill

On behalf of the Departmental Committee on Health and pursuant to provisions of

Standing Order 127, it is my pleasant privilege and honor to present the Report of the

1



Committee on its consideration of the Statute Law (Miscellaneous Amendments) (No. 3)

National Assembly Bill No. 44 of 2017.

stGNED..... I
HON. SWARUP R. MISHRA, MP

(vrcE-cHATRPERSON)

DATE



COMMITTEE MANDATE

Mr. Speaker Sir,

The Departmental Committee on Health is established pursuant to the provisions of

Standing Order No. 216(5) of the National Assembly and in line with Articlel24 of the

Constitution which provides for the establishment of the Committees by Parliament. The

mandate and functions of the Committee is to:

a) lnvestigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and ertimates of the assigned

Ministries a nd departments:

b) Study the programme and policy objectives of the Ministries and departments

and the effectiveness of the implementation:

c) Study and review all legislation referred to it:

d) Study, astets and analyze the relative tuccets of the Ministries and departments as

measured by the results obtaine.d as compared with its stated objectives;

e) lnvestrgate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necettary, and as may be referred to them by the

House:

f) Vet and report on all appointments where the constitution or any law requires

the National Assembly to approve, except those under Standing Order 2O4; and

g) Make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation.

The Departmental Committee is mandated to cover the functions of the Ministry of

Health alongside its Semi-autononrous Government Agencies (SACAs) namely;

L

ii.

iii.

iv.

Kenyatta National Hospital;

Moi Teaching and Referral Hospital;

Kenya Medical Training College;

Kenya Medical Supplies Authority:

National Hospital Insurance Fund:



vl.

vii.

viii.

Kenya Medical Research institute;

Pharmacy and Poisons Board;

National Aids and Control Council.

l. Mr. Victor Weke

2. Mr. Muyodi Meldaki Emmanuel

3. Mr. Ahmed Hassan Odhowa

Clerk Assistant ll

Clerk Assistant lll

Principal Research Officer

Committee Membership

The Committee comprises the following Honourable Members;

1. Hon. Sabina Chege, MP - Chairperson

2. Hon. Swarup Ranjan Mishra, MP - Vice Chairperson

3. Hon. (Dr.) Eseli Simiyu, MP

4. Hon. (Dr.) James Nyikal, MP

5. Hon. Alfred Agoi Masadia, MP

6. Hon. (Dr.) James Kipkosgei Murgor, MP

7. Hon. Muriuki Njagagua, MP

8. Hon. (Dr.) Mohamed Dahir Duale, MP

9. Hon. Stephen Mule, MP

1O. Hon. Chris Karan, MP

11. Hon. Esther M. Passaris, MP

12. Hon. Gladwell Jesire Cheruiyot

13. Hon. Kipsengeret Koros, MP

14. Hon. Martin Peters Owino, MP

15. Hon. Mercy Wanjiku 6akuya, MP

16. Hon. Prof. Mohamud Sheikh Mohamed, MP

17. Hon. Patrick Munene Ntwiga, MP

18. Hon. Tongoyo Gabriel Koshal, MP

19. Hon. Zachary Kwenya Thuku, MP

The Committee is supported by the following members of the Secretariat;



4. Ms. Christine Odhiambo

5. Mr. Eric Kanyi

6. Ms. Winnie Kiziah

Legal Counsel ll

Fiscal Analyst

Media Officer
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EXECUTIVE SUMMARY

Mr. Speaker Sir,

This report details the Consideration of the Statute Law (Miscellaneous Amendments)

(No. 3) National Assembly Bill No. 44 of 2017. The Bill's main objective is to amend the

following;

1. The Pharmacy and Poisons Act (Cap. 244) Section 5 (1) by deleting the words

"Chief Pharmacist" and substitute therefor the words "the chief executive officer

of the Board competitively recruited and appointed by the Board upon such terms

and conditions of service as shall be determined by the Board upon the advice of

the Salaries and Remuneration Commission".

2. The Clinical Officers (lraining, Registration and Licensing) Act No. 9 of 2017

Sections 3, 7 (4),13 (6), I6 and 17: By deleting the word "Minister" wherever it

occurs and substitute therefor the words "Cabinet Secretary".

3. The Occupational Therapist's Training, Registration and Licensing Act No. 3l of

2017

Section a(l)(a) By deleting the expression "paraSraph (i) and substitute therefor

the expression "paragraph (g)".

Section 4(l)(d By renumbering paragraphs (a), (b), (c), (d) and (e) as (i), (ii), (iii),

(iv) and (v) respectively

The Committee considered the amendment proposals in the Bill during its sitting of

Tuesday 27th February, 2018.

The Committee's decisions on the amendments were based on the Constitutional

requirements and views from the relevant stakeholders. The Committee has deliberated

on the Bill and considering the views from the stakeholders, recommends that the House

approves the amendments as below;

6



II

IV

The Pharmacy and Poisons Act (Cap. 244) Section 5 (1) proposed amendments be

DROPPED. Reasons justifying this proposal ai'e detailed later on in this report.

The Clinical Officers (lraining, Registration and Licensing) Act No. 9 of 2017

Sections 3,7 (4),13 (6), l6 and 17 proposed amendments be APPROVED by the

House as proposed.

The Committee further proposes an amendment to the Bill to correctly reference

the Act as Cap. 260 and not Act No. 9 of 1988.

The Occupational Therapist's Training, Registration and Licensing Act No. 3l of

2017 Section 4(1)(a) proposed amendments be APIBQVED-by the House as

proposed.

The Occupational Therapist's Training, Registration and Licensing Act No. 31 of

2017 Section 4(1)(g) proposed amendments be DBAIPEA. Reasons justifying this

proposai are detailed later on in this report.

7



I.O INTRODUCTION

The Statute Law (Miscellaneous Amendments) (No. 3) National Assembly Bill No. 44 of

2017 was published on l3th November 2017 and thereafter committed to the

Departmental Committee on Health.

It is a Bill for an Act of Parliament to amend The Pharmacy and Poisons Act (Cap.244)

and seeks to change the title of the registrar of the Pharmacy and Poisons Board from the

Chief Pharmacist to the Chief Executive Officer.

It also seeks to amend The Clinical Officers (fraining, Registration and Licensing) Act No.

9 of 2017 to change the title of Ministers to Cabinet Secretaries so as to align it with the

Constitution.

Further, amendments to The Occupational Therapist's Training, Registration and

Licensing Act No. 3l of 2017 seeks to correct referencing errors.

2.O SITUATIONAL REVIEW

2) The Pharmacy and Poisons Act (Cap. 244) Section 5 (1)

The Pharmacy and Poisons Act (Cap. 244) is Act of Parliament to make better provision

for the control of the profession of pharmacy and the trade in drugs and poisons. The

Act's Section 5 provides for the position of a Registrar of the Board who shall be the

Chief Pharmacist. The Registrar shall perform such duties and exercise such powers, in

addition to those required under the provisions of the Act to be performed and

exercised, as the Board may from time to time direct.

2.2 The Clinical Officers (fraining, Registration and Licensing) Act No. 9 of

2017 Sections 3, 7 (4),13 (6), 16 and17

This is an Act of Parliament to make provision for the training, registration and licensing

of clinical officers; to regulate their practice and for connected purposes.

8
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Section 3 provides for a Clinical Officers Council

Section 7 (4) provides for the registration and effect of registration

Section l3 (6) provides for powers of the Minister to amend 1", 2nd, lra 6n6l z[ttt

schedules in relation to limitations of private practise

Section 16 refers to powers of the Minister to make in consultation with the

Board, regulations generally for the better carrying out of the provisions of the

Act.

Section 17 refers to powers of the N'linister in charge over finances

t 1t.

lv

V

2.3 The Occupational Therapist's Training, Registration and Licensing Act

No. 31 of 2017

This is an Act of Parliament to make provision for the training, registration and licensing

of occupational therapists: to regulate their practice; to provide for the establishment,

powers and functions of the Occupational Therapy Council of Kenya and for connected

purposes.

Sections a(l)(a) and 4(l)(g) provide for composition of the council.

9



3.0 PUBLIC PARTICIPATION

The Committee received various memoranda from institutions and persons who are

stakeholders. Their proposals are presented in a concise manner in the table below;

Act Amendment Stakeholder Stakeholder Comments

The Pharmacy

and Poisons Act

(Cap.244)

Section 5fl)

Delete the words "Chief

Pharmacist" and substitute

therefor the words "the chief

executive officer of the

Board competitively

recruited and appointed by

the Board upon such terms

and conditions of service as

shall be determined by the

Board upon the advice of

the Salaries and

Remuneration Commission".

Pharmary and Poisons

Board

Supports the amendment as it will

enable the Board to have a

substantive CEO.

Federation of Kenya

Pharmaceutical

Manufacturers

Supports the amendment for the

similar reasons given by the

Pharmary and Poisons Board.

Kenya Pharmaceuticals

Distributors Association

Supports the amendment as it will

serve to strengthen the regulatory

capacity and promote good

governance at the Pharmaqy and

Poisons Board.

Sospeter Otuya Katiechi Gives views in respect of other

sections of the Act ie. sections 4,

lO, 15, 24 and 28.

(Standing Order 133(5) provides

that no amendment shall be

permitted to be moved if it unduly



James Wathigo

Pharmaceutical Society of

expands the subject of the Bill.)

lntroduces additional qualificatio

for the CEO of the Board. ie-

a) A Bachelor of Pharmacy

by an institution recognized

the Pharmary and Poi

Board and the Council

universities in Kenya:

b) Executive post-grad

5

education by an insti on

recognized by the Council of

universities in Kenya;

c) A registered pharmacist by the

Pharmacy and Poisons B rd

of Kenya;

d) Active member of

professional organization

clearance certificate by

professional body;

e) Must have both priv

public experience.

ronS

of the

of

te

and

the

and

yanKe

cy

lntroduces additional qualifi

for the CEO, ie-

a) Registered with the

and Poisons Board;

b) A bona fide member

Pharmaceutical Soci

Kenya;

11.

of



c) Ten years post-registration

experience with at least three

years in a management

position;

d) A post-graduate degree in any

of the Pharmaspecialization

categories;

e) Meets the requirements of

Chapter 5 of the Constitution.

Also proposes the introduction of

new subsections into section 5, ie-

(2) The registrar shall perform such

duties and exercise such powers, in

addition to those required under

the provisions of this Act to be

performed and exercised, as the

Board may from time to time

direct.

(3) The registrar shall hold office

for a term of four years and shall

be eligible for reappointment for

one further term of four years.

Dr. Pius Wanjala Proposes a deletion of the

amendment and the introduction

ofa Bill fo_r the regulatiqn_ of



The Clinical

Officers

firaining,

Registration and

Licensing) Act

No. 9 of 2017

health products and technologies

(Standing Order 133(5) provid

that no amendment shall

permitted to be moved if it

with a different subject.)

B.

p.

Section 7(4)

Delete the word "Minister"

and substitute therefor the

words "Cabinet Secretary".

Section 13(6)

Delete the word "Minister"

and substitute therefor the

words "Cabinet Secretary",

__ _._)__

ls

s

Section 3

Delete the word "Minister"

wherever it occurs and

substitute therefor the words

"Cabinet Secretary".

Kenya Union of Clinical

Officers

Proposes that the name of the

to be amended be changed

Clinical Officers Act No. 9 of 1

to the Clinical Officers Act

260.

Section l6

13



Delete the word "Minister"

and substitute therefor the

words "Cabinet Secretary".

Section 17

Delete the word "Minister"

and substitute therefor the

words "Cabinet Secretary".

The

Occupational

Therapist's

Training,

Registration and

Licensing Act No.

3l of 2Ol7

Section 4(l)(a)

Delete the expression

"paragraph (i) and substitute

therefor the expression

"paragraph (g)".

Section 4(l)(g)

Renumber paragraphs (a),

(b), (c), (d) and (e) as (i), (ii),

(iii), (iv) and (v) respectively.



4.O COMMITTEE'S OBSERVATIONS

The Committee made the follorving observations;

Under the Pharmacy and Poisons Act,

i. Section 62 of the recently enacted Health Act provides for the enactment of

legislation to provide for a single regulatory body for the regulation of health

products and health technologies. Section 63 further provided for the functions of

the regulatory body, which include licensing and control among others.

The Committee is therefore of the view that once this regulatory body is created,

it will have a Chief Executive Officer who shall be the overall head to oversee the

regulation of various health products and technologies, which include pharmacy

and poisons. There is therefore need to avoid duplication of roles, and ensure

smooth transition when the Act is operationalized.

Further, the stakeholders proposed various qualifications for the position of the

Chief Executive Officer, which would require further deliberations at the stage of

implementation of the Health Act.

Under The Clinical Officers (Iraining, Registration and Licensing) Act,

The Committee observes that the Act is out of date with provisions of the

Constitution

Under The Occupational Therapist's Training, Registration and Licensing Act

i. Under Section a (l) (a), the amendment corrects a referencing error. The said sub-

section (l) does not contain paragraph (i), and the persons nominated are

contained in paragraph (S)

ii. Under Section 4 (l) (S) proposed amendment is not necessary since the paragraphs

in section 4(1)(d are already numbered as (i), (ii), (iii), (iv) and (v).

15
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; 5.0 COMMITTEE'S RECOMMENDATION

The Committee having considered the Bill and the submissions from the stakeholders,

makes the following recommendations;

1) The Pharmary and Poisons Act (Cap.2M)

The Committee proposes that the amendment to section 5(1) be deleted.

Justification (as observed above)

Section 62 of the recently enacted Health Act provides for the enactment of legislation to

provide for a single regulatory body for the regulation of health products and health

technologies. Section 63 further provided for the functions of the regulatory body, which

include licensing and control among others.

The Committee is therefore of the view that once this regulatory body is created, it will

have a Chief Executive Officer who shall be the overall head to oversee the regulation of

various health products and technologies, which include pharmacy and poisons. There is

therefore need to avoid duplication of roles, and ensure smooth transition when the Act

is operationalized.

Further, the stakeholders proposed various qualifications for the position of the Chief

Executive Officer, which would require further deliberations at the stage of

implementation of the Health Act.

2) The Clinical Officers (-[raining, Registration and Licensing) Act No. 9 of 2017

The Committee accepts and adopts the proposed amendments

The Committee further proposes an amendment to the Bill to correctly reference the Act

as Cap. 260 and not Act No. 9 of 1988.



Justification

The previous Act No. 9 of 1988 has since been repealed and the correct Act in force is

the Cap. 260.

3) The Occupational Therapist's Training, Registration and Licensing Act No. 31 of

2017

a) The Committee acc-ep! propcsed amendments oi Section a (1) (a)

b) The Committee proposes that the amendment to section 4(1)(g) be dgl-eled

Justification

This amendment is not necessary since the paragraphs in section a(l)(g) of the Act are

already numbered as (i), (ii). (iii). (iv) and (v) respectively.
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.MINUTES 
OF THE TENTH (to'ru, sITTING oF THE DErAIITMBNT ALCOMMITTEE ON HEALTH HELD ON TUESDAY 27rH F,EBRU.dRy, 2ot8 INBOARD RooM,4rH FLooR, PROTECTI ON HOUSB, AT IO.OO AN{

PRE,SENT

1. Hon. (Dr.) Swarup Ranjan Mishra, Mp _ Vice Chairperson
2. Hon. (Dr.) James Nyikal, Mp
3. Hon. (Dr.) Eseli Simiyu, Mp
4. Hon. (Dr.) James Kipkosgei Murgor, Mp
5. Hon. Alfred Agoi Masadia, Mp
6. Hon. Muriuki Njagagua, Mp
7. Hon. (Dr.) Mohamed Dahir Duale, Mp
8. Hon. Stephen Mule, Mp
9. Hon. Gladwell Jesire Cheruiyot, Mp
10. Hon. Zachary Kwenya Thuku,Mp

ABSENT WITH APOLOGIES

1. Hon. Sabina Chege, Mp - Chairperson
2. Hon. Kipsengeret Koros, Mp
3. Hon. Chris Karan, Mp
4. Hon. Martin Peters Owino, Mp
5. Hon. Prof. Mohamud Sheikh Mohamed, Mp
6. Hon. Esther M. passaris, Mp
7. Hon. Mercy Wanjiku Gakuya, Mp
8. Hon. Patrick Munene Ntwiga, Mp
9. Hon. Tongoyo Gabriel Koshal, Mp

IN.ATTENDANCE

NATIONAL Y

1. Mr, Victor Weke
2. Mr. Muyodi Meldaki Emmanuel
3. Ms. Christine Odhiambo
4. Ms. Fatuma Abdi

Clerk Assistant II
Clerk Assistant III
Legal Counsel

Audio Officer

MIN . NO. 8: PRELIMINARIES

The Vice-chairperson called the meeting to order at 10.25 am and requested Hon. Stephen Mule,
MP to say a prayer. The agenda was confirmed as proposed by Hon. Stephen Mule, Mp and
seconded by Hon. (Dr.) Julius Murgor, Mp.



MrN. NO.4312018: CONFI TION OF OF E,VIOUS

SITTINGS

The agenda item was deferred to the next sitting. There were thus no matters arising.

MIN. NO.4412018: CONSIDE RATION OF STATI]TE I,AW MISC

AMEND ENTS BILL NO. oF 2017

The I-egal Counsel took the Committee through the proposed amendments and memoranda

received frorn stakeholders

The committee passed the following resolutions on the proposed amendments with

justifications;

l) Thc Pharmacy and Poisons Act (Cap. 244)zThe proposed amendment to section 5(l)

be deleted.

Justification: Section 62 of the recently enacted Health Act provides for the enactment

of legislation to provicle for a singlc regulatory body for the regulation of health products

ancl health technologies. Section 63 furtlrer provided for the functions of the regulatory

body, which include licensing and control among others. Once this regulatory body is

created, it wilt have a Chief Executive Officer who shall be the overall head to oversee

the regulation of various health products and technologies, which include pharmacy and

poisons. There is therefore need to avoid duplication of roles, and ensure smooth

transition when the Act is operationalized'

Further, the stakeholders proposed various qualifications for the position of the Chief

Executive Officer, which would require further deliberations at the stage of

implementation of the Health Act.

2) The Clinical Officers (Training, Registration and Licensing) Act No' 9 of 2017

The Committee accepts and adopt! the proposed amendments. The Committee further

proposes an amendment to the Bill to correctly reference the Act as Cap 260 and not Act

No. 9 of 1988.

Justification: The previous Act No.9 of 1988 has since been repealed and the correct

Act in fbrce is the CaP 260

3) Thc Occupational Therapist's Training, Registration and Licensing Act No. 31 of

2017

a) The Committee accepts proposed amendments of Section a (1) (a)

b) The Committee proposes that the amendment to section 4(l)(g) be deleted

I



Justitication: This amendment is not necessary since the paragraphs in section a(l)(g) of
the Act are already numbered as (i), (ii), (iii), (iv) and (v) respectively.

The Vice-chairperson undertook to engage the Leader of Majority and canvas the adoption of the

Committee's proposal on the Pharmacy and Poisons Act (Cap ,244) amendment.

MIN. NO. 452018: ADJOURNMENT
There being no other business, the Vice-chairperson adjourned the meeting at I 1.30 am. Next

sitting would be on Thursday Itt March,2018.

SIGNEI) --"34L-^ //? o ){-'DATEI
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CI IAIRPERSON'S FORWART)

Tlre Statute [.aw (Miscellaneous Amerrclments)(No.3) Bill, 2017 is a Bill sponsored by I-lon.

Aden Duale, Leader of the Majority Party, and it seeks to amend the following laws:
. l'he Pensions Act (Cap. 189)

. l'he Pharmaoy and Poisons Act (Cap.244)

. 'l'he Clinical Officers (1'raining, Registration ancl I-icensing) Act, 1988 (No.9 of
r e88)

. 'fhe llnvironrnental Management zurd Co-orclination Act, 1999 (No. tl ol 1999)

. The Salaries and Iternuneration Comrnission Act (No. l0 of 201l)

. 'fhe Statr"rtory Instruments Act (No. 23 of 2013)
o 'fhe Oocr-rpational 'l-herapists ('fraining, Registration and Licensing) Act No. 3l of

2017

'fhe Committee considered the amendments to the Environmental Management and Coordination
Act, 1999 (No. 8 ol'1999 lbr submission the Departmental Committee on Financc and National
Planning pursuetnt to the Communication by the Hon. Speakcr issuccl on 20tl' February, 2018.

In the Memorandum of Objects zurcl Reasons, the Statute l,aw (Miscellaneous Amendments) (No.
3) Ilill, 2017 seeks to amencl the Environmental Management and Coordination Act, 1999 firstly
so as to providc lbr the election of the chairperson of the 'fribunal fiom amongst the three
lawyers in the li'ibunal and seconclly to clarily the issue of the grant of a stay in proceedings

before the'l'ribr-ural.

l"he Committee is thanklul to tl-re Offices of tl-re Speaker and the Clerk of the Nertional Assembly
fbr the logistical and technical sr-rpport accorded to it during its sitting. Further, I wish to express

my appreciation to the Cornmittee Mernbcrs fbr the immense contribr,rtions towards the
preparation and production of the report.

It is therclbrc rny pleasant dr-rty ar-rcl privilege, on behalf of the Departmental Committce on
llnvironment and Natural I{esources, to submit its report on the considerzrtion of the Statute l-aw
(Miscellaneous Amendrnent) No. 3 llill,2017 for consideration Pursuant to Standing Order 127

/-
.-,-{ _/

. Date... .f . :..\(..ti....r.[. ::.'.,. it.. t. if-..: ....Signed

(H0N- JAPHET KARIi,KE MI}ITJKI, MP
CHAIITPE,ITSON,

DEPAIII'MENTAI, COMMI'ITEE ON IINVIITONMEN'T AND NATUITAL ITESOURCIIS



EXECUTIVE SUMMAITY
On 30tr'November 2017, the Statute Law (Miscellaneous Amendments) (No. 3) Bill, 2017 was
rcacl a lrirst Tinie and thereafter committecl to the various Departmental Committees for
consideration pursuant to Standing Order No. 127. The Departmental Committee on
E,rrvironment and Natural I{esources held a mecting to considcr the Bill.

Ott 4tl' December, 2017, the National Assembly placcd advcrtisements on the Local Dailies
calling lor views from the general public on the Bill pursuant to Article 118 of the Constitution.
'l-he Committee received submissions from the Judicial Service Commission, Cyntonn Real

Estate, LLP, The Institute for Social Accountability (TISA), a joint submission by Natural
.lusticc, Kenya Natural Itesource Alliance, Save Lamu, Friends of Lake 'lurkana, 350.org ad

Kenya Oil and Gas Working Group, the Office of the Attorney General and Department of
.lustice, and Kenya Coaliation for Wildlife Conservation and Management.

'fhe Committee observed although the Statute I-aw (Miscellaneous Amendments) (No. 3) Bill,
2017 sceks to amend section 125(1)(a) to provide for the election of the chairperson of the
'fribunal fiom amongst the three lawyers in the Tribunal, no justification for the same has been

provided in the Memorandum of Objects and Reasons in the Bill. Flowever, it was noted that
proposal to elect the Chairperson from among the three Members under paragraph (a), (b) and (c)

in the Tribr-rnal was agreeable as they all hold tl-re same qualifications as lawyers.

I'he Committee further observed that the amendrnent to section 125(l)(b) on the composition of
the T'ribunal to correctly indicate an Advocate of the High Court instead of the Advocate of the

Etivironment and Land Court is also proper.

'l'he Committee in addition observed that the proposed amendment to section 129 is proper since
it corrects the anomaly that occurred where the amendment was incorrectly done by the House in
the Prevention to Torture Act and the matter was litigated upon.

'fhe Committee having considered the proposed amendments to the Environmental Management
and Coordination Act, 1999 (No. 8 of 1999) and the views frorn all the stakeholders, resolved

that the amendments be passed by the House as proposed in the Statute Law (Miscellaneous

Anrendment) No. 3 Bill, 2017.
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1.0 PREFACE

l.l Establishment of the Committcc

fhe Departmental Committee on Environment and Natural Resources is one of the fifteen (15)

Depaftmental Committees of the Natior-ral Assembly established under Standing Order 216
whose mandates, pursuant to the Standing Order 216 (5,) are as follows:

a) To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

rninistries and departments;

b) To study the programme iind policy objectives of Ministries and depaftments and the

effectiveness of their i mplementation;

c) To study and review all the legislation referred to it;
d) To study, access and analyze the relative slrccess of the Ministries and departments

as measured by the results obtained as compared with their stated objectives;
e) To investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as rnay be referred to them by the

House;

0 To vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve, except those under Standing Order
No.204 (Committee on appointments);

(fa) To examine treaties, agreements and conventions;
g) To make reports and recornmendations to the Flouse as often as possible, including

recommendation of proposed legislation;
h) To consider reports of Commissions and Independent Offices submitted to the

House pursuant to the provisions of Article 254 of the Constitution; and

i) To examine any questions raised by Members on a matter within its mandate.

1.2 Mandate of the Committee
In accordance with the Second Schedule ol'the Standing Orders, the Cornmittee is mandated to
consider matters related to:

i) Climate Change

ii) Environment Management and Conservation

iii) Forestry

iv) Water Resource Managernent

v) Wildlife
vi) Mining and Natural Resources

vii) Pollution and Waste Management

5



In executing its mandate, the Committcc oversces the following State Departments, namely
o l'he Statc Department for Water Serviccs;
o The State Department of Environment and Climate Changc;
o The State Department for Natural Resources Management; and
o Thc Statc Dcpartmcnt of Wildlif.c
o Thc Statc Depal'tment of Mining

1.3 CommitteeMembership
The Committee on Environment and Natural Resources was constituted by the Flouse in

Decernber, 2017 and comprises of thc following Members: -

l. The Hon. Kareke Mbiuki, M.I'>. Chairperson
2. The Hon. Sophia Abdi Noor, M.l'. Vicc Chairperson
3. The I-lon. Benjamin Jomo Washiali, M.P.

4. The I-Ion. David Kangogo Bowcn, M.P.

5. The Hor-r. Francis Chachu Ganya, M.P.

6. The Hon. Ali Wario Guyo, M.P.

1. T'hc FIon. Bcatrice Cherono Kones, M.P.

8. The FIon. Charity Kathambi Chepkwony, M.P

9. The Hon. Hilary Kiplang'at Kosgei, M.P.

10. Tlie Flor-r. Peter Kimari Kihara, M.P

I 1. The FIon. Benjamin Dalu Tayari, MP.

12. The FIon. Charles Ong'ondo Were, M.P.

13. The Hon. Nasri Sahal Ibrahim, M.P.

14. The Hon. Rossa Buyu. M.P.

15. The Hon. Said Hiribae, M.P.

16. The Hon. Hassan Oda Llulufo, M.P.

17. The Hon. Amin Deddy Mohamed Ali, M.P.

18. The Hon. Rehema Ilassan, M.P.

19. The FIon. (Eng.) Paul Musyimi Nzengu, M.P.

1.4 Committee Secretariat
1. Ms. Esther Nginyo
2. Mr. Dennis Mogare
3. Mr. Salem Lorot
4. Ms. Winnic Kulei
5. Ms. Yunis Amran

- Clerk Assistant/Lead Clerk
- Third Clerk Assistant
- Legal Cor.rnsel II
- Rescarcher

- Fiscal Analyst III

Ogechi

6



2.0 BACKGROUND
The Statute Law (Misoellaneous Amendments) (No. 3) Bill, 2017 is a Bill sponsored by I{on.
Aden Duale, Leader of the Majority Party. It was reaci a First Time on 30tl' November ,2017 and
thereafter committed to the various Departmental Committees for consideration pursuant to
Standing Order No. 127. It secks to amend the fbllowing laws:

o f'he Pensions Act (Cap. 189)

. The Pharmacy and Poisons Act (Cap .244)
o The Clinical Officers (Training, Ilegistration and Licensing) Act, 1988 (No.9 of

I 988)
. The Environmental Management and Co-ordination Act, 1999 (No. 8 of 1999)
o 'l'he Salaries ancl Remuneration Commission Act (No. 10 of 2011)
. 'fhe Statutory Instruments Act (No. 23 of 2013)
o The Occupational Therapists (Training, Registration and Licensing) Act No. 31 of

2017

The Departmental Committee on Environment and Natural Resources considered the
amendments to the Environmental Management and Coordination Act, 1999 (No. 8 of 1999) fbr
submission the Departmcntal Committee on Finance and National Planning pursuant to the
Communication by the tlon. Speaker issued on 20rl' Irebruary, 2018.

The Statute Law (Miscellaneous Amendment) No. 3, Bill, 2017 seeks to amend the
Environmental Management and Coordination Act, 1999 (No. 8 of 1999) so as to provide for
election of the chairperson of the Tribunal from amongst the three lawyers in the Tribunal and
also to clarify the issue ol'grant of stay in proceedings before the Tribunal.

On 4th December, 2017, the National Assembly placcd advertisements on the Local Dailies
calling fbr views fiom the general public on the Bill pursuant to Article I l8 of the Constitution.
The Committee received submissions from the following stakeholders:-

. Judicial Service Commission,

. Cytonn Real Estate, LI-P,

. The Institutc fbr Social Accountability (T'ISA),

. a joint submission by Natural Justice, Kenya Natural Resource Alliance, Save Lamu,
Friends of Lake 'l'urkana, 350.org and Kenya Oil and Gas Working Group,

o the Office of the Attorney General and Departrnent of Justice; and
o Kenya Coalition for Wildlife Conservation and Management.

7



s. 125(l) Delete the words "chairperson"

appearing in paragraph (a) and substitute

therefor the word "person"

o Section 125 (l) (a) of the EMCA

provides that-
There is established a Tribunal to be known as

the National Environment Tribunal which shall

consist of the following members-

(a) a Chairperson nominated by the Judicial

Service Commission, who shall be a person

qualified for appointment as a judge of the

Environment and Land Court of Kenya;

. The amendment deletes the term

"chairperson" and substitutes with

"person"

o What does it mean? Any member of the

Tribunal (and not necessarily one

nominated by the Judicial Service

Commission) would be a Chairperson of

the Tribunal

The amendment corrects an error in paragraph

(b) which cgrre4lly provides for aq g{yqgqle qi

the Environment and Land Court of Kenya.

There is no advocate of the Environment and

Land Court of Kenya but an advocate of the High

Court of Kenya.

Delete the words "Environment and Land"

appear!4g iq paragraph (b) and substitute

therefor the word "High"

Section 125 (5) provides as follows-

The members of the Tribunal shall, in their first

meeting, elect fi'om amongst themselves the

Vice-Chairperson to the Tribunal.

The amendment proposes that the members of

the Tribunal shall, in their first meeting, elect

s. 125(5) Delete the words "a Vice-

Chairperson to the Tribunal" and substitute

therefor the words

"a Chairperson to the Tribunal from

amongst the persons appointed under

paragraphs (a), (b) and (c) ofsubsection (1)

and a Vice Chairperson from to the

8



t
Tribunal amongst all members" from amongst themselves a Chairperson to the

Tribunal from amongst the persons appointed

under paragraphs (a), (b) and (c) of subsection

(l) and a Vice Chairperson to the Tribunal

amongst all members,

What does it rnean?

o 'l-hat the Chairperson shall not be elected

by non-lawyers i.e. three persons with

demonstrated competence in

environmental matters, including but not

limited to land, energy, mining, water,

fbrestry, wildlife and maritime affairs;

under section 125(l) (d))

. The Vice-Chairperson shall be elected by

all members of the Tribunal

s. 129 Delete and substitute therefor the

following new section

129. (l ) Any person who is aggrieved by-
(a) the grant of a licence or permit or a

refusal to grant a licence or permit, or the

transfer of a licence or permit, under this

Act or its regulations;

(b) the imposition of any condition,

limitation or restriction on the persons

licence under this Act or its regulations;

(c) the revocation, suspension or variation

of the persons a licence uncler this Act or its

regulations;

(d) the amount of money required to paid as

a fee under this Act or its regulations;

(e) the imposition against the person of an

What are the amendments?

129. (l ) Any person who is aggrieved by-
(a) the grant of a licence or permit or a

refusal to grant a licence or permit, or the

transfer of a licence or permit, under this

Act or its

regulations;

(b) the imposition of any condition,

limitation or restriction on his the

persons licence under this Act or

det its

regulations;

(c) the revocation, suspension or variation

of his the persons a licence under this

Actor@derits
regulzrtions;

9



cnvironmental restoration order o[

cnvironmental improvement order by the

Autliority undcr this Act or its regulations,

may within sixty days al'ter the occurrence

o1' the event against which the person is

clissatisfled, appeal to the '['ribunal in such

rranller as may be prescribed by the

'fribunal.

(2) Unless otherwise expressly provided in

this Act, where this Act empowers the

Director-General, the Authority ol'

Cornn-rittees of the Authority or its agents to

makc dccisions, such decisions may be

sr"rbject to an appeal to the l'ribunal in

accordance with such procedures as may be

established by the Tribunal for that

pLrrpose.

(3) LJpon any appeal, the 'fribunal may-
(a) confirm, set aside or vary the

order or decision in question;

(b) exercise any of the powers

which could have been exercised by

the Authority in the proceedings in

connection with which the appeal is

brought; or

(c) make such other order, including

orders to enhance the principlcs of

sustainable development and an

ordcr for costs, as it may deern.f ust;

(d) if satisfied upon applicatior-r by

o,r, nor-tr, ;..,'- ^'.,,l-,."'-^i'.t^i,.i'".'arlrJ lJ4rLJ, r.).)uu trruur.) rrrurrrrurrrrlrb

(d) thc arrount of money required to pay

paid as a fcc under this Act or regulafiem

made-+herettnder its re gulations ;

(e) the imposition against hi*-thc pcrson

of an environrnental restoration order or

environmental improvement order by the

Authority under this Act or regula+ions

nrade-therettnder its rc gula tio ns,

may witl-rin sixty days after the occurrence of the

event against which he the person is dissatisfied,

appcal to thc Tribr,rnal in such manner as may be

prescribecl by tlie'fribunal.

(2) Unlcss otherwise expressly provided in this

Act, where this Act empowers the Director-

General, the Authority or Committees of the

Authority or its agents to make decisions, such

decisions may be subject to an appeal to the

Tribunal in accordance with such procedures as

may be established by the Tribunal for that

pLlrpose.

(3) Upon any appeal, the Tribunal may-
(a) oonfirm, set aside or vary the order or

decision in qr-restion;

(b) exercise any of the powers which could have

been exercised by the Authority in the

proceedings in connection with whicl-r the appeal

is brought; or

(c) make such other order, including orders to

enhance the principles of sustainable

devclopmcnt and an order for costs, as it may

,{^^-. i,,.tuvlrrr J uJr,

L0
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the stzrtus quo of ar-ry matter or

aotivity which is the sLrbject of the

appeal until the appeal is

dcterrnined;

(e) if satisfied upon application by

any party, review any orders madc

under paragraph (a).

(4) Any status quo ar"rtornatically

rnaintained by virtue ol' the filing of any

appeal prior to the commencerrent of

subsection (3) shall lapse upon

commencement of this seotion unless thc

Tribunal, upon application by a party to thc

appeal, issue fresh orders rnaintaining thc

status quo in accordance with subsection

(3) (a).

(d) if satislicd upon application by any party,

issue orders maintaining the status quo of any

matter or activity which is thc subject of the

appeal until the nppeal is dctermined;

(c) if satisfied upon application by any party,

review any orders made under paragraph (a).

(4) Any status quo automatically maintained by

virtue of thc tilirrg of any appeal prior to the

commencement ol' subsection (3) shall lapse

uporl commencement of this section unlcss the

l'ribunal, r-rpor-r application by a party to the

appeal, issue fresh orders maintaining tlie status

quo in accordance with subsection (3) (a).

€r-+hii;

seetie

@)-up@*rty-,-+ssue
erders-ma

@@

iew

cl@

virtu e

Mubseetio*-(4|-shatl--kpse
upen.-eeffi mMbn-ttnlres$+he
@lie.*ion--@

"ppea|;tssues-#esl+orders-mttintaining+he-status
quo-+n-aeeerd.m€e-wi+h_sutlseetion-S)@|

What are the clTects of the amendments?

l. Deletion of 'rcgulations made thereunder'
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2

3

and sllbstitution with 'its regulation'. This

uscs plain language and makes the

sentence easier to understand Lrnlike

.jargons snch as 'thereunder'.

Deletior-r of 'him' and substitution with

'the person'. This conforms to gender

neutral language.

Addition of futther paragraphs (d) and (e)

to subsection (3). 'fherefore, the effect of

the amendment is to give the Tribunal

power to issue orders maintaining the

status uo of any matter or activity which

is the subject of the appeal until the

appeal is determined.

4. Subsection (a) of section 129 has been

moved to paragraphs (d) and (e) in
subsection (3). It is our observation that

this is a rearrangement of subsection (4)

so as to fit neatly under subsection (3).

The proposcd subsection 4 mirrors the

existing subsection (5) under the existing

section 129 of the Act. The effect of this

amendment is that if this Bill is enacted and

colnes into force, any status quo

automatically maintained by virtue of the

filing of any appeal before the corning into

effect of subscclion (3) (on appeals to the

Tribunal) shall cnd when the section comes

into effect. However, if a party applies to the

Tribunal, thc'fribunal may issue fresh orders

maintainirrg the status quo.

5
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3.0 SUBMISSION FROM THE STAKEHOLDERS (PUBLIC PARTICIPATION)

The Committee received various memoranda from institutions and stakeholders as follows:

(i) Memorandum from the Judiciary (by the Chief Registrar of the Judiciary and

Secretary of the Judicial Service Commission) dated 6tl' December ZO1T and

received by the office of the Clerk on 7th December Z0l7;
(ii) Memorandum from Cytonn Real Estate, LLP dated 8tl' December 2017 and

received by the office of the Clerk on 8tl'December 20t7;
(iii) Memorandum from the Institute for Social Accountability (TISA) received by the

office of the Clerk on 21't December 2017;

(iv) Memorandum from the Natural Justice, Kenya Natural Resource Alliance, Save

Lamu, Friends of Lake Turkana, 350.org ad Kenya Oil and Gas Working Group

dated 8th December 2017 and received by the office of the Clerk on lld'
December 2017;;

(v) Memorandum from the Office of the Attorney-General and Department of Justice

dated 6th February 2018 and received by the office of the Clerk on 7'h February

201 8;

(vi) Memorandum from the Kenya Coalition for Wildlife Conservation and

Management dated 8th Decemb er 2017 and received by the office of the Clerk on

1 lrh December 2017.



Bclow is a matrix with a summary of the issues raised by the stakeholders and initial analysis

PROVISION GITOUP/

PERSON

PROPOSAL/

AMENDMENT

RATIONALE

s.125(l) 1'he Judiciary The whole of sectron

125 of EMCA should

be amendcd to

provide that the

Chairperson and

members of the

Tribunal shall be

appointed and gazetle

by tl-re Judicial Service

Commission through

a competitive process

in order to create

harmony ir-r the

operations of

Tribunals

l'he proposcd amendments go

against the spirit of the

Constitutiorr and public

governance principles as well as

the proposed Draft Tribunals Bill

which brings all Tribunals under

the umbrella of the Judiciary.

'fhe National Environment

Tribunal CNET) is under the

Judiciary and the Judiciary

oversees the core operations of the

Tribunal, which are dispute

resolution. The Bill proposes to

give power to persons not

appointed by the Judicial Service

Commission to appoint the

Chairperson.

The amendments will result in

lack of accountability to the public

for decisions and actions carried

out by the Tribunal

The proposed amendments take

away the oversight role and leave

the Tribunal in the same state as

they were in before the

promulgation of the Constitutior

where there was no oversight or

a

a

a

a
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accountability in their operations

Natural

Justice,

Kenya

Natural

Resource

Alliance,

Save Lamu,

Friends of

Lake

Turkana,

350.org ad

Kenya Oil

and Gas

Working

Group

The proposed

amendment to section

125(L) in relation to

deleting the words
oochairperson"

appearing in

paragraph (a) and

substituting therefor

the word "person" be

deleted.

The Chairperson of the National

Environment Tribunal should be

appointed by the Judicial Service

Commission and should have the

requisite qualifications as those of
a Judge of the Environment and

Land Court

a

The Institute

for Social

Accountabilit

y (TISA)

The proposed

amendment to s.

125(1) was rejected.

amendments are retrogressive in

the sense that it takes away the discretion

of the Judicial Service Commission to

nominate the Chairperson to the National

Environment Tribunal.

Tribunals are part of the Judiciary and fall

under subordinate courts as provided for

in the Constitution Article 169(1) (d).

Tribunals are bodies established by Acts

of Parliament to exercise judicial or quasi-

judicial functions. They supplement

ordinary courts in the administration of
justice

These

The Office of proposedThe The Attorney-General made referenoe



amendments

section 125

rejected

to

was

the letter Ref. No. CRJ 28/8 dated

December 2017 from the Chief Registrar

of the Judiciary to the Clerk of the

National Assembly and copied to Hon.

Attorney-General.

Reasons for opposition of the

amendments:

(i) The proposed changes relate to

the power of the Judicial

Service Commission (JSC) to

appoint the Chairperson of the

National Environment

Tribunal. The current

provision requires that the JSC

nominate the ChairPerson

while the members of the

Tribunal elect a vice-

chairperson

(ii) Under the Constitution, the

tribunals have been included in

relevant operational budget has

been transferred to

Judiciary by the Na

Treasury, ar-rd that accordingl

the JSC should have overal

(iii) The main task of the tri

is dispute resolution which is

judicial function. U

the eourt system

authority over the

of the tribunals

the Attorney-

General and

Department

of Justice

L6



\}r,

Article 171 of the Constitution

the functions of the JSC are set

out as, among other things, to

promote and facilitate the

efficient, effective and

transparent administration of
justice

(iv) The judiciary achieves

administration of justice by

overseeing the appointment of
judges and judicial officers

who are accountable to it in the

performance of their functions;

(v) Following the inclusion of

tribunals in the Court system,

the JSC has similar

responsibilities as far as their

operations are concerned;

(vi) The memorandum of objects

and reasons to the Bill does not

set out the rationale for the

proposed changes, other than

to provide for the election of
the chairperson from amongst

the three other lawyers in the

tribunal

(vii) The other lawyers are

nominated by bodies other

than the JSC, and will

represent the interests of their

nominating bodies. The



(viii)

(ix)

nominee of the JSC will be a

judicial officer who will

cspouse the policies of the JSC

with regard to the operations

of the 'fribunal;

Other tribunals, e.g. the

Political Parties Tribunal, have

all their members appointed by

theJSC

The Attorney General

concurred with the Registrar

that the proposed amendments

are unsuitable and not in

keeping with the Constitution

S 1 2s(s) The Judiciary The whole of section

125 of EMCA should

be amended to

provide that the

Chairperson and

members of the

'l'ribunal shall be

appointed and gazette

by the Judicial Service

Commission through

a cornpetitive process

in order to create

harmony in the

operations of

Tribunals

The proposed amendment has the effect of

removing the nominating function of the

Judicial Service Commission and vest

nomination and appointment functions

solely on the members of the Tribunal

appointed by othcr bodies under section

125(1). The proposed amendments are

unconstitutional and unsuitable for good

governancc, integrity and accountability.

. The Judicial Service Act provides

lor the establishment of the JSC

and its Secretariat. The JSC is an

independent and appropriatelY

clualified body, formed to appoint

Judges of the Lligh Court.

o 'l'hc National Environment

Tribunal is often called upon,

18



F

through appeals and requests for

directions, to balance the right to a

clean and healthy environment

with the importance of sustainable

development. Such a role demands

that the Chairperson have the

requisite skills, experience and

knowledge to guide the Tribunal.

These are, in fact, the same

competencies that the nation also

demands of its High Court Judges.

s.129 Natural

Justice,

Kenya

Natural

Resource

Alliance,

Save Lamu,

Friends of

Lake

Turkana,

350.org ad

Kenya Oil

and Gas

Working

Group

They reject the

proposed amendment.

r This will result in irreversible

environmental degradation thereby

imposing a huge financial and

social burden on the national and

county governments in the event

of environmental disaster.

. The proposed amendment will

undermine the right to a healthy

environment, the right to public

participation in environmental

decision-making and the entire

nature and purpose appeal process

. The proposed amendment requires

the appellant to file a separate and

additional application for stay

order after filing an appeal. The

effect of this amendment could

result in the following:

environmental injury, time-lapse

in Tribunal hearing; the



I

clause has a retrospective effcct to

the rights of the appellant, unlair

financial burden on appellants,the

sub-clause is silent on the

standards that need to be proved to

obtain the order and safeguard tlie

status quo, irreparable harm and

monetary value and finally the

lack of an automatic stay order

runs the risk of invalidating

Tribunal orders and rulings due to

the lapse of time between filing

and determination of an appeal

and the proposed amendment fails

to provide the balance required for

sustainable development.

General Comments from the stakeholders

l. One stakeholdcr, Cytonn Real Estate, LLP, did not specifically agree or reject the

proposed amendments but made general amendments to the Environmental Management

and Co-ordination Act. This is listed below:

PR.OPOSEI)

AMIINDMEN't

REASON PROPOSED TEXT OF THE

AMENDMENT

An amendment to

the Act recognizing

that decisions

sub.iect to an appeal

to National

Environment

This is in recognition of tl-re

fact tliat NET is a quasi-

judicial body charged with

tl-re review of an

administrative action

(NEMA's action). This

Section 129(2)

Unless otherwise expressly

provided in tliis Act, wl-rere this

Act empowers the Director-

General, the Authority or

Committccs of the Authority or

20



Tribunal bc

determined in

accordance with the

provisions of the

Fair Adrninistrative

Action Act 201 5

would then provide clarity

that matter before NtrT must

be heard and determined

within a ninety (90) day

period as provided by the

Fair Administrative Action

Act and indeed our

Constitution

its agents to make decisions

may be subject to an appeal to

the Tribunal in accordar-rce with

the provisions of the Fair

Administrative Action Act 2015

with such procedures as may be

established by the Tribunal for

that purpose

hnplementation of a

system of retirement

or lapse of tenor by

rotation of NET

members

To prevent a situation where

NET lacks the quorum to

commence the hearing of a

matter as currently two thirds

of its members' terms have

lapsed

Section 125(3)

The members of the 'fribunal

shall be appointed at different

times, with intervals of at least

one (l) to three (3) months, so

that the respective expiry dates

of their terms of office shall fall

at different times.

2. The Kenya Coalition fbr Wildlife Conservzition and Management (KCWCM), through
their Memorandum dated 8tl' Decemb er 2017, opposes the amen<lments in toto indicating
that the proposed amendments were a subject of an ongoing litigation, that is, Okiya
Omtatah and Another-versus- The National Assembly o.f Kenya und Others (Nairobi Fligh

Court Petition Number 251 of 2017).

3. KCWCM also indicates that the court issued orders in June 6th suspending the

implementation of amendments to section 129(4) of the Environmental Management and

Co-ordination Act, 1999 because of "dubious amendments in section 29 of the Prevention

of Torture Act 2017 contrary to Article 93(2) of the Constitution of Kenya 2010". Article
93 (2) of the Constitution provides that thc National Assembly and the Senate shall
perform their respective functions in accordance with the Constitution.

4. KCWCM tl-rerelbre strongly objects the amendments as it is in clear violation and is in
contempt of Petition No.25l of 2017 before Justice David Mativo pending hearing and

determination.
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4.0 COMMIT]'EE'S OBSEITVATIONS
The Committcc r-nade the following observations, that;

i. Although the Statr.rte Law (Miscellaneous Amcndments) (No.3) Bill,2017 seeks to

arnend section 125(1)(a) to providc lor the election of the chairperson of the Tribunal

from amongst tlie three lawyers in the Tribunal, no justification lor the same has been

provided in the Memorandum of Objects and Reasons in the Bill. Llowever, it was noted

that tl-rc proposal to elect the Chairpcrson fi'om among the three Mcmbers under

paraglaph (a), (b) and (c) in the Tribunal was agreeable as they all hold tl-re same

qualifications as lawyers.

ll The amendment to seotion 125(1Xb) on thc composition of the Tribunal to correctly

indicate an Advocate of the Fligh Court instead of the Advocate ol- the Environment and

Land Court is also proper.

'flrc proposed amendment to section 129 is proper since it corrects the anomaly that

occurred wherc the amendment was incorrectly done by the Flouse in the Prevention to

Torture Act and the matter was litigated upon.

5.0 COMMITTEE'S RECOMMENDATION
'fhe Cornmittee having considered the Bill and the submissions from the stakeholders makes the

f,o I lowing recommendati or-rs ;

SIDCTION I25
Amendment
Section 125(l)
Dclete the words "chairperson" appearing in paragraph (a) and substitute therefor the word

"1)erson"

Committce Resolution
Agrced to

Justification
Any member of the Tribunal under paragraph (a), (b) and (c) and not necessarily one nominated

by the Judicial Service Commission would be a Chairperson of the Tribunal. It opens up tl-re

opportur-rity to other candidates to be elected as chairperson.

Amendment

Section 125(1Xb)

Delete tlie words "Environment and Land" appearing in paragraph (b) and substitute tlielefor the

word "l-ligh"

22



Committee Resolution

Agreed to

Justification
The amendment corrects an error in paragraph (b) which currently provides for an advocate of
the Environment and Land Court of Kenya. There is no advocate of the Environment and Land
Court of Kenya but an advocate of the High Court of Kenya.

Amendment

Section. 125(5)

Delete the words "a Vice-Chairperson to the Tribunal" and substitute therefor the words "a
Chairperson to the Tribunal from amongst the persons appointed under paragraphs (a), (b) and
(c) of subsection (1) and a Vice Chairperson from to the Tribunal amongst all members".

Committee Resolution
Agreed to

Justification
That the Chairperson shall be elected by the persons under paragraphs (a), (b), and (c) who
essentially have a legal background. The provision is tied up the proposed amendment to section
125(1) of EMCA in regard to the mechanism of electing the chairperson. Since the Committee
has agreed to the proposed amendment to section 125(l) of the Environment Management and
Coordination Act, this proposed amendment is a resultant amendment that should also be made.

SECTION 129

Amendment

Section 129

Delete and substitute therefor the following new section

129. (l) Any person who is aggrieved by-

(a) the grant of a licence or permit or a refusal to grant a licence or permit, or the transfer of a

licence or permit, under this Act or its regulations;



(b) the imposition of any condition, limitation or restliction on the persons licence under this Act

or its regulations;

(c) the revocation, suspension or variation of the persons a licence under this Act or its

rcgulations;

(d) the amount of money required to paid as a lee under this Act or its regulations;

(e) the imposition against the person of an environmental restoration order or environmental

improvement order by the Authority under this Act or its regulations,

may within sixty days after the occurrence of the event against which the person is dissatisfied,

appeal to the Tribunal in such rlanner as may be prescribed by the Tribunal.

(2) Unless otherwisc cxpressly provided in this Act, where this Act empowers the Director-

General, the Authority or Committees of the Authority or its agents to make decisions, such

clecisions may be subject to an appcal to the Tribunal in accordance with such procedures as may

be established by the Tribur-ral for that purpose.

(3) Upon any appeal, the Tribunal may-

(a) confirrn, set aside or vary the order or decision in question;

(b) exercise any of the powers which could have been exercised by the Authority in the

proceedings in connection witl-r which the appeal is brought; or

(c) rnake such other order, including orders to enhance the principles of sustainable

development and an order for costs, as it may deem just;

(d) if satisfied upon application by any party, issue orders maintaining the status quo of

any matter or activity which is the subject of the appeal until the appeal is determined;

(e) if satisfied upon application by any party, review any orders made under paragraph

(a).

(4) Any status quo automatically maintained by virtue of the filing of any appeal prior to the

commencement of subsection (3) shall lapse upon commencement of this section unless the

Tribunal, upon application by a party to thc appeal, issue fresh orders maintaining the status quo

in accordance with subsection (3) (a).
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Committee Resolution

Agreed to

Justification

The proposed amendment to section 129 of the Environment Management and Coordination Act
corrects the anomaly that occurred last year in the House where the same amendments were

enacted under section 29 of the Prevention of Torture Act 2017 . Although the matter has been

litigated upon, the challenge was not on the substance of the amendments but the procedure and

lack of opportunity for the public to give their input.
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PITESENT

1. The Hon. I{assan Oda IIulufo, M.P. - Cl-rairing
2.The Hon. Benjamin Jomo Washiali, M.p.
3. Tlie FIon. Ali Wario Guyo, M.P.
4. The Hon. Beatrice Cherono Kones, M.p.
5. 'fhe IIon. F-rancis Chachu Ganya, M.p.
6. The FIon. I{ilary I(iplang'at I(osgei, M.p.
7. 'fhe Hon. Charles Ong'ondo Were, M.p.
8. The FIon. Said I'liribae, M.P.
9. The FIon. Rehema Hassan, M.P.
10. The LIon. Rozaah Buyu. M.P.
1L The FIon. Amin Deddy Mohamed Ali, M.p.

APOLOGIES

1. The Hon. Kareke Mbiuki, M.P. Chairperson
2. The FIon. Sophia Abdi Noor, M.P. Vice Chairperson
3. The FIon. David Kangogo Bowen, M.p.
4. 'Ihe Hon. Benjamin Dah-r Tayari, Mp.
5. The FIon. Charity Kathambi Chepkwony, M.l,
6. T'he FIon. Peter Kirnari Kihara, M.p
7. The FIon. Nasri Sahal Ibrahim, M.p.
U. The l-lon. (Eng.) Paul Musyimi Nzengu, M.p.

TIIE NATIONAL ASSEMBLY

L Ms. Esther Nginyo
2.Mr. Dennis Mogare
3.Mr. Salem Lorot
4.Mr. Sirnon Muinde
5.Mr. Joe Okongo
6.Mr. Stanley Lagat

Clerk Assistant III
Clerk Assistar-rt III
Legal Counsel II
Audio Itecording Olficer
Media Relations Officer I
Serjeant At Arm II

AGENDA

i) Prayers
ii) Confirmation of Minutes
iii) Matters Arising
iv) Consideration of the Statute Law (Miscellaneous Amenclments) Bill, 2017.
\/) Any Other Business





vi) Date of the next Sitting

MIN.NO. DC/ENTUO89/20 1 8 : PRELIMINAIIIES

The meeting was called to order at 1 1.00 am after which prayers were said. The Acting

Chairperson having been electcd pursuant to Standing Order 188 stated that the main agenda of
the meeting was Consideration of tl-re Statute [,aw (Miscellaneous Amendments) Bill, 2017.

Tl"re Members adoptcd the agenda of the meeting as was proposed by the Hon. Said Fliribae, MP

and seconded by the FIon. Arnin Deddy Mohamed Ali, MP.

MIN.NO.DC/ENR/090120182 - CONFIRMATION OF MINUTES

The confirmation of the Minutes of the previous Sitting was deferred to the next meeting

MIN.NO.DC/ENR/091/2018: - CONSIDEITATION OF THE S'IATUTE LAW
(MISCELLANBOUS AMENDMENTS) BTLL, 2OI7

The Legal Counsel briefed the Members on the Statute Law (Miscellaneous Amendments) Bill,
2017 and informed them that:

1,. The Statute Larv (N4isccllancons Arrcndmcnt$ G.J".3) Ilill,2017 rvas a Bill sponsoted by

Hon. r\den Duale, Lcader: of the Majority Parry, ancl it sceks to amend various la"vs among

them the Envilonmental Managcmcllt and Co-ordination r\ct, 1999 (I'{o. 8 of 1999);

2. The Commrttcc was expccted to deal with thc amcnclments to the Flnvironrrrental

Management and (loordinatjon r\ct, 1999 (I.Jo.B of 1999) and submit its resolution to thc

relevant Comrnittcc dtlectecl by thc Speaker to the Depaltmental Cornrnittee of Finance

rvlrich was to clcal rvith tl-re Statute Law (lr4iscellanc<>us r\mcndments) (No. 3) l3il, 2017

holistically beforc thc I-lousc on bchalf of all thc rclerrant Commrttecs in this process.

3. In the Memorandum of Objccts ancl l(casons, thc Bill sought to nrrrend thc Enviloumental

Management and (loordinatiorr r\ct, 1999 fustly so as to provide fot the election of the

chairpcrson of the 'fi:ibtrnal frorn atnongst the three la'uvycrs in the -Iribunal and secondly to

clarifii thc issuc of thc srant <>f a stay in procecdings before the Tribunal.

4. f'he bill rvas sccking to amcnd Section 1,25 of rhe Enrrironrnental Managetnent and

Coordinati<-rn Act, 1999 l>y proposing that thc tnetnbcrs of the 'I'ribunal shall, in their first

meeting, elcct from amon{rst themselves a Chaupersorl to thc 'l'ribunal frorr arrongst thc

persons appointcd unclct ;ralagraphs (n), (b) and (c) of subsection (1) and a Vice Chatperson
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tt> tlrc 'l'tibunal amot.llist all tr-rcmbcr:s. It rvas furthcr scehing to arrrcnd section 129 to

corrects the anomaly that occurrccl where the amendment was incorrectly clone by the

House in the Prevention to'I-orture Act and the matter was litigated upon.

5. On 4'l' December, 2017, the National Assembly placed advertisements on the Local

Dailics calling for views l}om the gcneral public on the Bill pursuant to Article 1 I U of the

Constitution. Submissions were receivecl from thc following stakeholders;

i. Memorandum from the Judiciary (by the Chief Registrar of the

Judiciary and Secretary of the Judicial Service commission) datecl 6tl'

December 2017 and received by the office of the Clerk on Tttt

December 2017. The Judiciary was opposed to the proposed

amendment to Section 125 of EMCA.;

ii. Memoraudum from Cytonn l{eal Estate, LLP dated 8tl' Decemb er 2017

and rcceived by the office of the Clerk on 8tl' December 2017. They

were proposing general amendments to the Environmental

Management and Co-ordination Act;

iii. Memorandum from the Institute for Social Accountability (flSA)
received by the office of the Clerk on 2l't December 2017. They

opposed the proposed amendment to Section 125 of EMCA;

iv. Memorandum from the Natural Justice, Kenya Natural Resource

Alliance, Save Lamu, Friends of Lake Turkana, 350.org ad Keriya Oil

and Gas Working Group dated Stl'December 2017 and,recoived by the

office of the Clerk on 1 llh December 2017. They opposed the

proposed amendment to Section 125 of EMCA;

v. Memorandum liom the Office of the Attorney-General and

Department of Justice dated 6'l' February 2018 and received by the

office of the Clerk on 7'l'Irebruary 2018.'fhe AG was opposed to the

proposed amendment to Section 125 of EMCA;

vi. Memorandum from the Kenya Coalition for Wildlife Conservaticln ancl

Management ciated 8'l' Decemb er 2017 and, received by the olfice of
tlre clerk on 11tl' December 2017. They opposed the amendmcnts fu
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loto inclicating that the proposccl anrendmerrts werc a sr-rbjcct ol' an

or-rgoirrg litigation, that is, Okiya Omlutah and Another-versus- The

Nalional lssembly o.f Kenya ancl Others (Nairobi FIigh Court Petition

Number 251 of 2017)

6. 'I'hc Legal Counscl gavc the follorvins opinion on thc proposcd amcndrncnt to EMCr\ that;

i. 'fhe proposed amerrdment to section 125(l) deleting thc words "ohairperson"

appearing in paragraph (a) ar-rd substituting therefirr the word "pcrson" was

t"tnconstitutional as it contravenes Article 169(1) (d) of the Constitution since

tribunals are part of'the subordinate courts. There was no justification fbr the

amendment in the Mernorandurn o1'Objects and Reasons in the Bill.

'fhe proposed amendment to scction 129 was proper since it corrects the anomaly

that occurrcd last year where thc amendment was incorrectly done by the Llouse

in the Prevention to'forture Act and the matter was litigated upon.

iii. The amendment to section 125(1) on the composition of the Tribunal to oorrectly

indicate an Advocate of thc l-ligh Court instead of the Advocate of the

Environrnent and Land Court was also proper.

Committee's Observations
The Committce aller a lengthy deliberation on the matter made the following observations, that;

Although the Statute [.aw (Miscellaneous Amendments) (No.3) Bill,2017 seeks to

amend section 125(l)(a) to providc lbr the election of the chairperson of the T'ribunal
f}om amongst tl-re three lawyers in thc 'l"ribunal, no justification fbr the same has becn

provided in the Memorandum of Objects and Reasoris in the Bill. IIowever, it was notcd

that the proposal to elect the Chairperson from eunong the threc Members uncler

paragraph (a), (b) and (c) in the 'fribunal was agreeable as they all hold the same

qualilioations as lawyers.

ll The amer-rdmcnt to scction 125(1)(b) on thc composition of the Tribunal to corrcctly
indicate an Advocate of the Lligh Court instead of the Advocate of the Environment and

Land Court is also propcr.

Tlre proposed amendrnerlt to section 129 is proper since it corrects the anomaly that

ocourred where the arnendment was incorrectly done by the Flouse in the Prevention to
Torture Act and the matter rvas litigated r:pon.

lll
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Committee's Resolutions
The Comrnittee having considered the Bill and the submissions from the stakeholders makes the

following resolutions;

SECTION T25

Amendment
Section 125(1)

Delete the words "chairperson" appearing in paragraph (a) and substitute therefor the word
"person"
Committee Resolution
Agreed to

Justification
Any member of the Tribunal under paragraph (a), (b) and (c) and not necessarily one nominated

by the Judicial Service Commission would be a Chairperson of the Tribunal. It opens up the

opportunity to other candidates to be elected as chairperson.

Amendment

Section 125(l)(b)

Delete the words o'Environment and Land" appearing in paragraph (b) and substitute therefor the
word "High"

Committee Resolution

Agreed to

Justification
The amendment corrects an error in paragraph (b) which currently provides for an advocate of
the Environment and Land Court of Kenya. There is no advocate of the Environment and Land
Court of Kenya but an advocate of the High Court of Kenya.

Amendment

Section.125(5)
Delete the words "a Vice-Chairperson to the Tribunal" and substitute therefor the words "a
Chairperson to the Tribunal from amongst the persons appointed under paragraphs (a), (b) and
(c) of subsection (1) and a Vice Chairperson from to the Tribunal amongst all members".





Committee Resolution
Agreed to

Justification
That the Chairperson shall be elected by the persons under paragraphs (a), (b), and (c) who
essentially have a legal background. The provision is tied up the proposed amendment to section
125(l) of EMCA in regard to the mechanism of electing the chairperson. Since the Committee
has agreed to the proposed amendment to section 125(1) of the Environment Management and
Coordination Act, this proposed amendment is a resultant amendment that should also be made.

SECTION 129

Amendment

Section 129

Delete and substitute therefor the following new section

129. (l) Any person who is aggrieved by-

(a) the grant of a licence or permit or a refusal to grant a licence or permit, or the transfer of a

licence or permit, under this Act or its regulations;

(b) the imposition of any condition, limitation or restriction on the persons licence under this Act

or its regulations;

(c) the revocation, suspension or variation of the persons a licence under this Act or its
regulations;

(d) the amount of money required to paid as a fee under this Act or its regulations;

(e) the imposition against the person of an environmental restoration order or environmental

improvement order by the Authority under this Act or its regulations,

may within sixty days after the occurrence of the event against which the person is dissatisfied,

appeal to the Tribunal in such manner as may be prescribed by the Tribunal.

(2) Unless otherwise expressly provided in this Act, where this Act empowers the Director-

General, the Authority or Committees of the Authority or its agents to make decisions, such





decisions may be subject to an appeal to the Tribunal in ar:cordance with such procedures as may

be established by the Tribunal for that purpose.

(3) LJpon any appeal, the Tribunal may-

(a) confirm, set aside or vary the order or decision in question;

(b) exercise any ol the powcrs which could have been exercised by the Authority in the

proceedings in connection with which the appeal is brought; or

(c) make such other order, including orders to enhancc the principles of sustainable

development and an order for costs, as it may deem just;

(d) if satisfied upon application by any party, issue orders maintaining the statLls quo of

any matter or activity which is the subject of the appeal until the appeal is determined;

(e) if satislied upon application by any party, review any orders made under paragraph

(a).

(4) Any status quo automatically maintained by virtue of the filing of any appeal prior to the

commencement of subsection (3) shall lapse upon commencement of this section unless the

Tribunal, upon application by a party to the appeal, issue fresh orders maintaining the status quo

in accordance with subsection (3) (a).

Committee Rcsolution

Agreed to

Justification

The proposed amencltnent to section 129 of the Environment Management and Coordination Act
corrects the anornaly that occurred last year in the House where the same amendments were
enacted under section 29 ol the Prevention of Torture Act20l7. Although the matter has been
litigated upon, the challenge was not on the substance of the amendments but the procedure and
lack of opportur-rity for the public to give their input,

MIN.NO. DC/IINIU092/2018: - AOB
Having considered the amendments to Environment Management and Coordination Act in the

Statute Law (Miscellaneous Amendments) No.3 bill, 2017, the Committee resolved to forwarcl
its reoonimcndations to the Departmental Committee on Finance and National Planning as

directed by the Hor-r. Speaker. The Committec reoommcnclations were proposed and seconded by
the Hon. Itehema Flassan. MP and the Hon. Beatrice Kones, MP respectively.
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There being no

SIGNED:

THE HON
CHAIRPERSON,
DEPARTMENT

DATE \

MBruKI, M.P.

- ADJOIJRNMBNT

ess the meeting was adjourned at 12.21 pm.
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CIIAIRI'IIRSON' S FORI'WOR.I)

'fhe Statute Law (Miscellaneous Arnendments) (No.3) Ilill, 201 7 is a Bill sponsorcd by l-[on. Acler-r

I)uale, EGI{, MP, Leader of the Majority Party, and it sceks to amend the lbllowing laws:

. The Pensions Act (Cap. 189)

. 'fhe Pharmacy and Poisons Act (Ca1t.244)

. The Clinical Olficers (Training, Registlation arrd Liccnsing) Act, 1988 (No.9 of
I e88)

. 'l'hc Environrnental Managemenl and Co-ordination Act, 1999 (No. 8 of 1999)

. '['he Salaries and Remuneration Commission Act (No. l0 of 201 1)

. l'he Statutory Instrurnents Act (No. 23 of 2013)

. Thc Occupational 'l'herapists ('I'raining, Registration and t,icensing) Act No. 3l of
2017.

Tlre Cornmittee considered the amendurents relatir-rg to thc Stzrtutory Illstruments Act (Ncr. 23 o.f

2013) and proposed the deletion of the existing provisions and substitution therefor the proposed

furthel amendments as annexed in the schedule to tl-ris report, fbl subrnission to the Departmental

Committce on Finance and National Planning, pursnant to the Communication by tlie ['lon.

Speaker issued on 20tl' February, 2018.

In the Memorandum of Objects and Reasons, the Statute Law (Miscellaneous Amendments) (No.

3) Bill,2017 seeks to amend sections 11 (1) and (4) on laying of statutory instruments befbre the

relevant I-louse.

The Cornmittee is thankful to the Ofllces of the Speaker and the Clerk ol'the National Assembly

fbr the logistical aud technical support accordccl tcl it during its sitting. Further, I wisli to express

rny appreciation to the Committee Mernbers lbr llie immense contributior-rs towards the preparation

and production ofthe rcpolt.

It is thcrefore my pleasant duty and privilcge, on behalf of the seleot Committee or-r Delegated

Legislation, to submit its report on the corrsideratiorl of tl-re Statute Law (Miscellaneous)

(Arnendrnent) (No. 3) Bill, 2017 for consideration Pursuant to StandingOrder 127.

Signecl
f- -"'r

[ION. GLADYS BOSS SHOLLEI, CI]S, MP
CIIAIRPERSON, COMMI'I'TEE ON DIII,EGATI|D I,EGISLA'I'ION

Datc...f ?,.!.:J.z :::



EXI'CUTIVE SUMMAIIY

l'hc Statute Law (Misccllancous Amcnclrnents) (No. 3) Bill,2017 was read thc F'irst'fime ott 30rl'

November 2017, ancl therealicr comntittecl to thc various Committees lbr consideratiotr pltrsuatrt

to Standing Orclel No. 127.

'l'hcselcctCommittcconDclegatcdl.cgislationheldamceting on2Jtt' February20lStoconsiclct'

the sections ol'thc Bill relating to the Statutory Iustrttments Act.

'fhc Comrlittee observcd that although the Statutc l,aw (Miscellaneous Amenclmenls) (No. 3) Bill,

2017 sccks 1o ar.nend scctior.r l1 (l) and (4) on Laying o1'statutory instrumeuts bclbrc Parliauicut,

it was ir-npcrative tl-rat the Bill erniends section (2) of the Act to provide fbr a clarity in thc defrnition

ol "zut explanzitory meuroranclllur" to inclicate the cletails to be ir-rcluded in tlie coulcnts o1'thc

cxplanatory mcmorandurn tltereofl arrd to f r-rrther provide for the insertion of the delinition o1'the

"Clerk" to mean the Clcrl< of tlrc National Assernbly.

'fhc Committce firrther observecl the nced to amend the Bill to plovide fbr an insertion of a new

scctior-r 5A to the principal Act to providc for the requirements that evel'y stzltutory instrttment

subr-nittecl to the I-louse be accompanied by an explanatory memorzrndum and sets out certain

conclitions plececlcnt to the submission ol'tlie explanatory tnentot'andum.

The Committcc, in adclition, observcd that the proposed amcndments to section I I (1) and (4) is

proper sincc it corrects thc anontaly lbr transmitting instrument to thc rcspor-rsiblc Clclk fbr tabling

['rclirrc thc rclcvant I Iotrsc ol'l)arliatrcrrt.

lhe Comtlittce also resolvecl to proposc amendments to scction l5 ol'the Act to exteud thc tir-ne

grantecl to the committec tbr considering various Statutory Iustruments Iiolt-t tr.venLy-cight

calendal clays to twenty-cight sitting clays to give the commiltee adecluate time Ibr consiclering the

Statutorl, Instrurncnts belble it.

'l-hc Conrmittce havir-rg considerccl the proposcd iulenclments to thc Statutory Instrutncnts Act (No.

23 ol-2013)r'csolvcclthat amendments ars proposccl in the Statute Law (Misccllaneous Aurenclment)

No. 3 llill, 2017, be dcleted and that thc lirrthcr armendmcnts proposcd by thc Commiltcc be passed

by thc I Iousc.

4 lCornmittee on Delegatcd l.cgislation: Reporl on Statr.rte [-arv (Misc. Atncncltncnts) (No.3) I]ill,20 l7



I.O PITEFACII

'l'he Select Cornrnittee on Delegatcd Legislation is established pursuatrt to Standing Order No.

210 and is mandated to consider statutory instrurnents submitted to Pzrrliament lbrconsideration.
'l'he Comrnittee is expected to consider in respect of any statutory instrument, whether it is in

accordance with the provisions of the Constitution, the Act pursuant to which it is rnade or other

relevant written laws.

l.l. Mandatc o{ the Committec

'l'he Contmittee is mandated to consider in respect of any statlttory instrument, whether it: -

(i) is in accordance with the provision of the Constiturtion, the Act pulsuant to which it is
made or other relevant written laws;

(ii) infringes on fundamental riglrts and fieedoms of the public;

(iii) coritains a matter which in the option of the Comrnittee should more properly be dealt

with in an Act of the Parliamer-rt;

(iv) contains iurposition of taxation;

(v) directly or indirectly bars the jurisdiction of the court;

(vi) gives retrospective effect to any of the provision in respect to which the Colstitr.rtion does

not expressly give any such power;

l'he Committee is equally tasked with the responsibility of scrutinizing statr-rtory instruments,

whether: -

(i) it involvcs expenditure from the consolidated fund or othel public revenues;

(ii) is defective in its drafling or for any reason form or part of the statutory instrument calls

for any elucidation;

(iii) appears to make some unusuzrl or Llnexpected usc of the power conferleci by the

Constitution or the Act pursr.rant to which it is r-r-racle;

(iv) appears to have had unjustifiable delay in its publication or laying belbre Parliament;

(v) makes rights, liberties or obligations uncluly dependent Lrporl non-renewable decisions;

(vi) makes rights, liberties or obligations unduly depenclent insulliciently defined

adrnini strative powers;

(vii) inappropriately delegates legislative powers;

;-l:;.:: _. .-__ -,,J]9onunigree_gr.r_ft@g|=le$qistpn; R"po-rl et Sfq_te*Sl6ffEs*ArnEndrqcnqs):09s.*Iqlrg#0 :=;



(viii)irnposcs a line, irrprisonment ol' clther penalty withor.rt express authority having bcen

provic'lcd lbr in the enabling lcgislzition;

(ix)appears lbr any reason to infi'ingc on the rulc of law;

(x) inaclccluatcly sLrbjects the exercisc o1'legislal,ive power to Parliamentary scrtttiuy; aucl,

(xi)accorcls to any other reason that the Cornmittec cousiclers llt to examine.

1.2. Comnrittcc Mcmbcrship

'l'hc Comrnittce on Dclegated l-cgislation as constituteclby the LIouse ir-r Dccember2017 comprises

ol'lhc fbllor,ving Mcmbers: -

1) IIon. Glatlys lloss Shollci, MI'> - Ch:tirpcrson

2) IIon. F'atum:r Gccli, MP - Vice- Chnirperson

3) [-lon. Alicc Wahome, MP

4) IIon. I{obert Mbui, MP

5) IJon. Daniel Maanzo, MP

6) Hon. MuriukiNjagagua, M.P

1) Flon. Isaac Waihenya Ndirangu, MP

8) Hon. Alfi'ed llelnard Wckesa Sambtt, MP

9) LIon. Williatn Kamket I(assait. MP

l0) I{on. l{or-ralcl Kiprotich Tonui. MP

I 1) Hon. Munene Wambugu, MP

l2) Hon. Charlcs Gimosc, MP

l3) FIon. Abdi Kolopu 'fcpo, MP

14) I1on. Georgc Gitonga Murugara, Ml)

15) I-lon. .ler.rnil'er Shartralla, MP

I (r) Hon. Muturi I(igzrno, MP

17) Llorr. Martha Wartgzrri, MP

18) FIon. Patrick l(ariuki Mariru, MP

19) FIon. 'firr-rothy Wauyonf i, MP

20) Flon. Williant Katlttti, Ml)

2l) tlon. Wilbcrlirrcc Oundo, MP

22)llon. Saurmy Scrot-tc1', Ml)
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1.3. Committee Secretariat

The secretariat comprises of the following members of staff;
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2.0 CONSIDIIIIATION OI,' TIIE IIILL

2.1 llacl<ground

The Statutc I-aw (Misccllancons Antcnchnents) (No.3) Bill,20l7 is sponsored by llon. Adcrr

[)uale, Leacler o1' thc M.gority Party. It wars lead a First TinTe on 30'l' Novctlbcr, 2017 ancl

tficreafter oontnrittccl 1o the various Comr-nittees lbr consideratiot-t pursueurt to Standing Orcler No.

l27.lt seeks to amend thc lbllowing laws:

. The Pensions Act (Cap. 189)

. 'fhe Pharmacy and Poisons Act (Cap.244)

. 'fhe Clinical Offlcers ('fraining, Registratiort and Licensing) Act, 1988 (No.9 ot

l e88)
. 'l'hc Ilnviroruncntal Manzrgement and Co-ordination Act, 1999 (No. 8 of 1999)

. 'l'hc Salalies and I{emuncratiot.t Commission Act (I'lo 10 of 201 l)

. 'l'hc Statlrtory Instrumeuts Act (No. 23 o12013)

. 'l'hc Occupational Therapists (T'raining, Registration ancl I-icensing) Act No. 31 of
2017

l'he Select Committee on Dclegated Legislation considered the amendments to the Statutory

Instrumcnts Act (No. 23 of 2013) lor submission to the Departmental Comnrittee on l"inancc aud

National Plannir-rg pursuant to the Cornmunication by the Hon. Speaker issued on 20rl' Febrtrary,

2018.

In the Mcmoranclgm of Ob.iects and I{casons, thc Statute L,aw (Misccllaneous Atnendments) (No.

3) Ilill, 2017 seeks to eurcncl sections 11 (l) and (4) on laying of statutory instruments before tlic

lclevant FIor-rsc.

2.2 C omntittce Obscrvations

'fhe Cornmittcc obsclvcd -

(i) 'I'IIA'I', althouglr thc Statutc L:nv (Miscellancous Amenclntcnts) (No. 3) Ilill' 2017

secl<s to amcnrl scctions 1l (1) and (4) on l:rying of statutory instrumcnts bclbrc

Parliamcnt, it rvas impcr:rtive thnt thc Bill anrcntls section (2) of thc Act to provitlc

fbr clarit5, in thc dcfinition of "zln explanatory momorandutn" to indicate the dctails

to bc inclutlcrl in thc contents of the expl:rn:rtoI'y mcmorantlum thercof, and to f urthcr

providc lbr thc insertion of thc definition of thc "Clerk" to mcirn the Clcrk of thc

National Asscmbly';

[l Comurittee on Dclcgatecl Lcgislation: I{cport on Statule Larv (Misc. Antendmcnts) (No.3) tiill,20 l7



(ii) 'l'lIA'l', thcrc is ncccl to amcnd thc Ilill to providc for insertion of a ncw scction 5A to

thc principal Act to providc tbr the rccluircmcnts that cvery statutory instrumcnt

submittctl to thc I'Iousc bc:rccompanicd by nn cxplnnatory mernorilnclum antl scts out

ccrtain contlitions prececlcnt to thc submission of thc cxplanatoly mcmor2rnclum;

(iii) I'I'IA'I', thc proposed amcndrncnt to scction ll (I) and (4) is propcr since it corrects

thc ambiguity lbr transmitting instrumcnts to thc rcsponsiblc Clcrl< for tlbling bcfore

thc relevant IIouse of P:rrliament.

I'hc Committec proposed further amcndmcnts to section 1l of thc Act to rcmove

the requirement that a rcgul:rtion-making authority may subnrit :r statutory

instrumcnt to the respcctive Clerl< of thc I'lousc ancl specifies that thc statutory

instrumcnts be first submittccl to the Nttional Assembly so as to minimize thc

conltsion causccl to the rcgulation-mal<ing authoritics in rcspcct to submission of

statutory instrumcnts and that thc submission to bc madc to thc I-Iousc lvhcrc thc

parent legislation unclcr which thc Statutory instrument is madc, was pzrssccl.

(iv) 'l'HA't, rr further amcndment be made for insertion of a nelv scction 11A to tho

principal Act on the proccclure for concurrcncc of statutory irrstrumcnts bctwccn thc

llouses of Parliament in ordcr to streamline parliament:rry scrutiny of statutory

instrumcnts ancl ensurc that the process is clcar :rntl consistent.

(v) TIIA'[, further :rmendmcnts be made to section 15 of thc Act to cxtcnd thc tirnc

granted to thc committee for consiclcring various statutory instruments from trventy-

cight (2tl) calcndar clays to twcnty-eight sittine days to give the committce adcqu:rtc

timc lor considcring thc instrumcnts bclbrc it.

'l'hc Comtnittee having considered thc proposed amcndments to thc Statr-rtory Instnrrnents Act (No.

23 o12013) r'csolved that amendments as proposcd in the Statutc Law (Misccllaneous Ar.nendme nt)

No. 3 Ilill, 2017, be deleted zurcl that thc firrther arnendments proposed by the committce bc passccl

by thc l-lousc.

2.3 Comrn ittec Itccommcndations

flic Comnriltec hzrving cor.rsiderecl thc Bill and the legal aclvice lionl thc Directorate of Legal

Scrvices nrakes thc following lecolnrlcnclations;
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(i) TI'IAT, the deletion of provisions relating to Statutory Instruments Act, 2013 and

insertion of the proposed I'urther amendments as set out in the annexure to this

Report.

(ii) TIIAT, a draft request be sent to the Clerk of National Assembly incorporating the

proposed further amendments to the provisions relating to the Statutory Instruments

Act in the Statute Law (Miscellaneous) (Amenclments) (No. 3) Bill, 20t7, for thc

Chairperson's signature in the manner set out in the schedule.

l0 lCornrnittee on Delegated [,egislation: Repofi on Statr.tte Law (Misc. Anrendnrents) (No.3) Bill, 2017
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KENYA I{,A-f IOhrA[, ASSEflZN BI- \Z :

D{RECTORAT'E OF LEGAL SERVTCES

INTERN,{L MEMO

'['o: T'I{E CEIA,IRPEI{.S0N, NATTONAI- ASSEMEI-Y SELECT
COI\4 MTT'TtrE OI\ DE [,,4.G,{TED N,tr G [S I,AT'ION

DA'['E: trs'i, MAItCx{, 20lg

SLIB.TECT: STAT {.AW (MIS CEI.[-ENIIO {JS)(AMtrI{I}MXI NTS} (No.3)
xltr{,[-.2017

We refbrto the above inatter and tire deliberations o1'the coinuritiee at its sittirrg iielcl
on'Iuesday 27'h February,2018, in respect to the proposetl arnericl'nents to the
prorzisions relating to the Statutory Instrurnents Act, 20i3 as coirtained in the
statrnte Law Miscellaneous Amenclment (No.3) Bill, of z$17.

Attached herew'ith please fincl a clraft r:equest to the Clerl<. National Assernbly
cotrtaining the tirrtlrer amendtnents to the provisions, as proposed by the co,rmittee.
};repared by the Directorate of Legal Services. as per lror-ir instructious. I'or 1,s11,
signature, if you approve.

Sribmitted for turther. directions.

DXnin.{ DXMA W.
NXOR. I.trGA{- COUNStrLSE





28'l' Febnrary 2018

The CleLk of tlre National Asserrbly,
Parlianrent B u i lclirrgs.

N OBI

o TAG
C

Provision

s.2

TO w
o.3

NOTICE is given that-the chairyersott of tlre cornmittee on Delegated Legislation Ho,.Gladys Boss Shollei, M.P., intencli to trove the followi,',!-o,n",rdn,ents to the Statute Law(Miscellaneous A,rendrnents) OIo. 3) Bill, 20l7 at the co,ri,.,iltt.., Stage_

SCHEDULE

THAT the Schedule to the Bill be ameuclecl in the proposed arnencln:ent to the StatLrtoryInstruments Act, Q"lo' 23 of 2013) by cleleting the propose.l a,re,rcl,.,.,ents to section Il ancli,sefting the followi,g iterns in their irop., chr-onorogicai ,.1u"r".-

Anrcndrnenl

(a) Insert the followirlg new clefinition in their proper
alphabetical sequence -

"Cler.k', t.neaus the Cler.k of the National
Assembly;

"Public participatiou,, l.rlealts
involvement by the regulation mal<ing
authority of ltersons or. stakeholclers thai
tlre statutory instrutnent may directly or
indilectly apply to;

(b) clelete the clefinition of ,,explanatory

ntentor.auduln,, aud sr-rbstitute therefor the
lbl lowing new del,irr ition---

"explanatory nrenror.zlrrdrrnt,, lnealts a statelnent,
plepared by the regulation-rnaking authority thai
explains the purpose and operation o1. the statutor.y
iustnrrneut aud it inolucles au)/ clocurnents
incorporated in the statutory instrLtment b),
lelbrence and inclicates horv they rnay be obtained;;,



s,)

P rov is iott

.\n cxplartatorv
rrrcrlorantlttttt to

acconll) iill y

cvcrY stiltutor)'
i nstrrrrttertt.

Insert tlre l'ollori,in-e llew seclion irlrrnediately afier sectiort 5 -

5A. (l) Every stzttutor)' ittstt'tttuent

shall be accolnpaltied bY an

explauatory nlenroraltdut'lt \\'hich shall

contaill-
(a) a statemettt otr the proof and

deurottstration that

sufficierrt Pllblic
consultation u,as cottdltctecl

as required Lrnder Articles

l0 and l18 ol' the

Cortstitutiort;
(b) a briel'statement ol'all the

consu ltatiorts ttndet'takett

before tlre stattttorY

iustrutnettt was nrade;

(c) a brief statemellt of the waY

tlte cottsultatiott was carriecl

out;
(d) an outlitte of the resttlts of

the cousultatiort;

(e) a brief explanation of anY

clranges tttacle to the

legislation as a result of the

consultatiort.

(2) Where tro suclr consttltationrare

tuuclertal<en as cotttetlplated in sttbsectiotl

(l), the legulatiort-tnal<ing atrthority shall

explaiu rvlty uo sttclt cottstrltation was

rundet'takett.

(3)'l'he exltlattatorl' tnetltorandtttrt shall

corrtairt suclt othel' inlbrmation it: tltc tuattttel'

specified in thc Schedtrle and ll'la)/ be

accou-rpauicd by the t'egttlator;' ilupact

staternerrt plepat'ed lbr tlre stattltol'\'
instrtttttettt.

6w
;lntenclntcnt



s.I l( l)

s.r r(2)

s. il (3)

s.l l(4)

s.l I

s.l5

HON. GLADYS BOSS SHOLLEI, M.P

Delete the rvords "responsible" appeari,g inrr,ecriatery
after the words "transrlitted to the,,

Delete subsection (2);

(a) Delete the word .,responsible,,

imrnediately befbre the word ,,Clerk,,

(b) Delete the word ,,l.espective,,

irnmediately before the word ,,House,,

appeanug

appeanng

Delete the word "Parlia'nent" ancl substittrte therefor the
words "National Assembly,,.

Insert the following new provision imniediately after
section I I

Concurrence of the11A. Where the committee is of the opiriionotl:er Hottse' that a particular Statutory Instrument is
made purcuant to a legislation concerning
counties, the cornmittee shall, by resolution
request the Clerk to forward a certified copy
of the report accompanied by a copy of tiie
Staturtory Instr.ument to the Clerk of the
Senate together with a message requestirig
for concurrence ofthe Senate.

Insert the word "sitting,, irnmediately after the worcls
"twenty eight".

Cha son. Conr rnittee on I) atiorr





MINUTES oF THE, l0'r'rr SITT'ING oti rHE coMMITTtEB oN DBLEGATET)

LBGISLATTON HE,I-D ON TUBSDAY, 27'" FEBTJAIIY, 2018, AT 9. OO A.M. TN THE
SMALL DINING ROOM, NtrW WING, MAIN PARLIAMENT BUILDINGS

PRESENT

1. I{on. Gladys Boss Shollei, CBS, M.P

2. Hon. Fatuma Gedi, M.P.

3. Hon. Muriuki Nj agagua, M.P.

4. I-Ion. Daniel Maanzo, MP

5. Hon. Tirnothy Wanyonyi, MP

6. Hon. George Gitonga Murugara, M.P.

7. Hon. Muturi Kigano, M.P.

8. Hon. Alice Wahome, IVI.P.

9. Hon. Jennifer Shamalla, M.P.

10. Hon. William Kamoti, MP

i1. I-Ion. Marlha Wangari, M.P,

12. Hon. Patrick Kariuki Maritr, M.P.

13. I{on. Munene Wambugu, M.P.

14. Hon. Ronald Kiprotich Tonui, M.P.

15. Ilon. Sammy Seroney, M.P.

ABSENT WITH APOLOGY

l. IJon. Robelt Mbr-ri, MP

2. Hon. Alfi'ed Sambu, M.P.

3. Hon. (Dr.) \Vilbelflorce Or-urdo, MP

4. i{on. Willian-r I(amket Kassait, M.P.

5. Hon. Charles Gimose, M.P.

6. FIon. Isaac Waihenya Ndirangu, M.P

7. FIon. Abdi I(oropu Tepo, M.P.

Chairperson

Vice Chairperson



IN-ATTIINDT\NCIi

National Assenrbly Sccrctariat

N4r'. .linrale Mohamccl

Mr'. Dima Wilson

Ms. Mr-rgure GitLrto

Mr. Cirarles Ayzrri

' l'hi lcl C' lcri,. A:;si stairt

Seniol l-cgal (lounsel

- I-egal ('ounscl ll

Auclio Olllcer'

AGIiNDA

I . l'r'a1,915 & I)reliniinaries Cjonsiclcration o1

ct) ()onsicleration of ,,1nte:ntlntctt!s'lrt /lte,<;lt.rltilo,'.v In:;lt'trntcrtl,r /:1t'i r:onlctinecl in tlte Statule

Lcnv (l[i.s'cellune.ous itntenclnte nl.s) (l:o.3 ) 1]ill. 20I i
b) Cupilal !\(tu'lcct Atrli'trt'it.tt (Sacttrilir:.s, l,cncling, Bot'r'tt,vin-! anc{ Shot'l-Sellin,q)

Ilegulations, 20l7

c) l,egul i\totice.s'1-l & 1.5 r'aluling to Int'ontc'l'ux tlct (lixemption./|om'['ax)

d) National Con.s'lt'ucl irsn Aulhot'it.t, (Antentlntent), 20 I 7

2. Any Otlier llusincss

:i. AdjoLtmnrcrrL

MIN.NO. CDL/062|2{118 l'}ltELI MI NAItI []S

'l'hc nreeting \vas callecl to orc'lcl at 9.1,5 a.nr. lbllou,ecl [r1,pra1,'ers. 'fhe chair Iurther infbrrnecl the

Contntittee that tlrc Corrrnritl.cc u,zrs consi(lcrirrg thc lilllorvinit lnslruutents labled in Fcbnralv

20 r {t.

(i) ('onsiclerttliott of ,'lnte.ntlntanl.s'lo tltr,,Slulutot'.t; lns'lt'tuncnl.s',4c'l t'onluincr.l in lhe

SluItrIe 1,711y, (,\,1i.st'cIIrtttr:otr.s' .1rncntItne.nIs:) (l\io 3) BiIl, 20I1

(ii) ('ttpilul l\4urket ;lurhorrlt l',\'ec'trt'tlit',s, l,cttcling, Borrowittg untl .\hort-,Selling)

llcgulutiott.s. 20l-

(iii) [,cgul A;olice.s 11 <{ ]5 t'clrttint to lttcomc'lh.r Act ([:.xamptiott /)'om']'ux)
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(iv) National Construction Authority (Antenclment), 20lZ

MIN-NO. CDL/063120182 CONFIRMATI0N oF MINUTES

Confirmation of Minutes was deferred to the next sitting.

MIN.NO. CDLl064l20l8z ADOPTION oF THB PROGRAMME/AGENDA

The Comrnittee unanimously adopted the agenda for the meeting without amendments,

MIN.NO. CDLt065t20t8: CONSIDERATION OF AMENDMENTS TO THB

STATUTORY INSTRUMENTS ACT CONTAINED IN
THE STATUTE LAW (MISCELLANEOUS

AMENDMENTS) (NO.3) BILL, 2017

The Legal Counsel took Members tlu'ough the amendment Bill being proposed as follows:-

s. 11(1) "insert the words ' relevant House of before the wor.d "parliament,,

s. 1 1(a) " it'lseLt the words " the Lelevant House of ' before the word "Parliarnent

Recommendation : Dropped

Justification: The Cornmittee considered the amendrnents relating to the Statutory Instruments

Act (No. 23 of 2013) and proposed the deletion of the existing provisions to section 11 and

substitution therefor the proposed further an:endments,

COMMITTEE'S OBSERVATIONS

The Committee made the following observations, that;

i. although the Statute Law (Miscellaneous Amendments) Q.{o. 3) Bill, 2017 seeks to

amend section 11 (1) and (4) on Laying of statutory instruments before Parliament, it was

imperative that the Bill amends section (2) of the Act to provide fol a clar.ity in the

definition of "an explanatory ltlemoralldunl" to indicate the cletails to be included in the

_gontents of the eNplzuratory memolandum thereof, and to futltrer_pfgv,idc-&I-thq i!Eertr=oE_:_.'--..:.'..-



IV

of the clcllrrition of'tlrc "Clerk" to nrcan thc CIcrl< ol-the National Asscrnbly;

tlic ncccl to arlcncl thc Ilill tcl 1;roviclc lbl zrrr inscrtion o['a rterv section 5l\ to the principal

Act to ytrovidc Ior thc requircnteuts tlrat cvcrv stzrtul.or'l,instlunreut sttbntittccl to the

I-louse bc zrcconrltaniccl b1, an explanator'1, 11',,',.,.,ulanclttur aird sets ottt ccrtain conclitions

prececlcnt to thc su bnr issi on o {' the cx planatot'1, t-nct t'toLattclttttt.

tlre proposecl artrcrrcln-rcnt to section 11 (l) ancl (4) rvas proper siuce it cort'ects tlte

nnorlaly Ibr tlansnrittirrg instlument to the responsible Clerk fot'tabling bcfbrc the

lele.,,ant IIc.,.rs:e,.tl'Par'!iztr-trr'.n1 t'rr-rt pr16p115e( Ij-rrther atleucltnettts to sectiotr I I of tlic Act

to ren-rove the rcclLrirenrcnt that a regLrlatiort nral<irt{r aLtthority'ntay sttbtttit a statLltor,v

instrulncnt tct n rcspcctivc clerl< o1'thc I'lousc ancl speoilics that thc statutttt'f instrltttrcllts

bc llrst subntiilccl to thc National Assembly so as to rrinimize the conlirsion causecl Lo the

legulzrtion uraking autlroritics in respect to suburission olstatutorl,instrtttletrts anc'l tllat

the subnrission to be nrade to the House q,lrere tlre parent legislation uncler rvltich thc

Statutory instnrnrcnt is rlacle. was passecl.

'l'he Cortrnrittec proposecl Iurther atnendrnerrt to provisious iu the Bill relating to sectitltl

I I scek to provicle lor inse rtiou ol' a ncw section I lA to the ltrincipal Act on thc

proceclurc Ibr concurlcnce ol'statutorl, instrurrlents betrvce tr the I'louses of Parliamettt irt

order to streantline parliaurentary scrutirry o('statutorl, instruurents anc[ eltstlt'c that the

pl'occss is clcur ancl consistcnt.

'l'he Contrnittcc lirrlher observecl the neecl to anrcncl thc llill to proviclc l'or an inscltion ol'

et new scclion 5A to thc principal Ac1 to plovicle fbr the lequirenreuts tliat evert'stzltlltor)'

instlunrerrt sr-rbnrittccl to the I-louse be erccourlraniccl by an exlrlzuratory Itremot'attclttt'u atrcl

sets out ccrtain coltriitictns 1:rcccclent tcl the srrbnrissiort ol'the explanatory tttettrot'ancltttll.

co MIvl['t.'f lili's nE( ]o M N4 liN l)A1'l o N

'l'hc Conrnrittce hai,ing corsitlcrccl thc Bill ancl thc lcgal acivicc ll'ont the I)ilcctoratc o{'l.cgal

Scrviccs nral<es thc ltlllou,iug l'cconllenclations:

l. -l'lre 
deletion cl['ltrovisions rclaling to Statutori/ Irrstrun.tcrtt Act.2013 ancl insct'tioti ol'tllc

proltosecl lirrtlicr arlcitrlurerrls as set out in thc anncrtrle tcl tlic nrittt-tl.c.
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2. TIrc Clornnlittec alstt rcsolvccl to propose amenclnrcnts to scctiorr l5 o{'the Act to cxtencl

the time grzrnted to the conrtlittec lbr consicleling valior-rs Statutory Instrurnelts {r.grn

twenty cight calenclar days to twenty eight sitting days to give the committee aclecluatc

tirlc lbl consicleri,g the Statutory Instruurents before it.

3. Fufiher, thc Corntlittee directecl the secretariat to l)reparc a clrali request to the clerk of
Natiorlal Assen-rbly iucolporating the proposecl lirrtlier anrcndnrents to the pLovisious

lelating to the StatLrtory lrrstruments Act in thc Statute I-aw (MiscellaneoLrs)

(Amendmerrts) (No. 3) Bill, 2017, {br the Chairpelson's signature in the maulrerset out in

the schedule.

MIN. N O. CDL I 0 6(t 120 L8 : CONSIDETTATION O[ LEGAL NOTICES 44 & 45

RELATING TO INCOMB TAX ACT (trXIIMPTION

FnoM TAX)

'l'lre Corntniltee considered the I-egal Notice 44 and 45 of 20i8 relatir-rg to Income Tax Act o,
exemptiott fi'om interest and capital gains in respect of sovereign Bolds outside the cor,urtry by

the Govemment. T'he Legal uotices were laid ilelbrc the floor ol'the Nationai Assenbly on the

14'l'of I;ebruarv, 2018 ancl pursuaut to section 12 (1) of tlie Statutory Itrstrurlent Act, (A/o 23 qf
2013) the Legal Notices were referred to the Select Committee on Delegated Legislation.

1'he Chairl)ersoll tirereafter rvelcomed the Fiscal Analyst l'rom the Parliaptentary Bldget Office

to prcseut on the Legal Notice 44 and 45 of 2018 relating to Incoure 'fax Act o6 exernptiop 1.on

itlterest and capitzrl gains iu respect of sovereign Bonds outsicle the cor.urtry by the GoyeLlurent.

The Iriscal auall,s1 briei'ed the Conrmittee and stated aual1,515 of the Legal Notices No 44 erncl 45

ol 201tl - Anlencltleut to Iucome'llax Act, seekiug to exempt interest ancl gains fi.0r1 IJo,cl

issuecl outside I(en1,2 as follows:-

'1-lrc I-egal Noticc Nutnber 44 was issuecl in accorclancc u,ith section l3(Z) ol the lncoprc
-l-ax Act ivhich provicles for cxernption o['certain income Irom taxatiol.'l'he tax

exetnptiou granted b),this uotice is thc gairrs that n-ray aocrlle clue to transfer oIany bopcls

b)'the National Gorrernment tlrat was issuecl or-rtsicle the counlry.

.5.-



2. Sintilarl;,. the Legal Notice Nuntbcr' 45 sccl<s to an.rcrtcl the lcgal Notice Ntttutrct' [l(r o1'

2014 to cxcrrpt ll'onr thc jncorle tax. irrtcrcst irr rcspcct of any lror-rds issttccl b1'the

national govenlleltt outsiclc the cor-rntr1,. l'he I-.cgal Notrcc Nuttttrcr 86 hzrppclrs ttl har'c

cxcr-nptccl the sovcleign boncl that rvas issLrcd outsidc Kct'tvit ilt 2014.'l'hcLeible. this

antcnclnrent opcus the excnrptiou u'indou' [br an1, othcr ltoncl that ttra1, be isstrccl.

:1. In 2014. the goventntent sLrcccsslirlly floated thc llrst sovcrcign boncl outsicle Kenya and

it nettecl KSh. 176 billion. Iiitltcrto, tliere Iras been inclcttsecl interest to t,etttttrc into the

intclnational clebt urarl<el to raise loans to [lrtancc tltc coturtry's llega itlll'astrLtcttlre

clevelopnrtlnl ,ancl llscal deficit. 
-t-he 

;los1 r'cccnt lircrrs has been ott tlie sccottcl sovereigtt

boncj of KSh. 202 brlliorr Lhat has ztlrcacl1, becn contlacted. thc Santtrai bond in thc

.la;laucse markcl as u'ell as the ,Strkuk.

-l-hc 
Con-rmittce was lurthcl irrlbrnrecl on thc Anallsis to tltc I.cgal Notices 44 & 45 l(elating

to Income'l'ax Act (ljxenrption from Tax)

(i) Sectiorr 13(2) o1'tlie Irrconie l'ax act empo\\/crs thc Cabinet Secrelary lorthe National

1'reasury to exernpt cel'tairr ir-rcome [r'oln tax. through a gaz-.etIe uotice. Strbscqucntly.

the Statr-rtory Instnrn-rcnts Act.20l3 providcs that SLrbsidiary Legislations shoulcl be

tablccl in Pallizulcnt, vvith the olr.leclivc ol'gualantccing a compt'ehettsive regirnc fbr'

making, scrutiny, pLrblication ancl opcralion ol' thc sLrbsicliary legislations. Ortly a

re;tort containing a lesolLrtior.r on aunulurcnt tll'thc noticc, ilan1,, is to bc tabled in the

l-louse lbr acloptiort. ra,iLltin 20128 cia1,5 n1i.,' it has bcen laid.

(ii) It is worLli noting that rvhcncver thc go\/cnmrcnt issLres a bond outside the courttry,

thc nrorrcl, rcceivccl nta1, bcncllt fi'onr lbreign cxchangc gains zrncl/or itrtet'est ltPotr

cLrstody anc[ subsecluent trausl'er into thc currutr\,.'fhis intcrest anc] gairt are

autonterticzrllv sub'ectccl to the provisious ol'thc Ir.tconrc 
-I'ax 

Act.

(iii) Sirlilalll,. thc cntirc chain ol'thc altllliczrtiorr ol'thc clcbt instrumetrl otttsiclc thc

cctr-rntry entails coutracting tltc selviccs ol'inl.clnationirl lransactiolt aclvistlt's.

con\/c\/zlncc atlorne),s. Ilnancial anzrll,sts. custorlians among otltcrs.'l'his rccltriles

lta),nrcnt o{'nranagenrcuI or' pro[-essional l'ccs. rr hiclr is sLrlr.jcctccl to taxation.

(ir,) 'l-hcrclore, it nrcarrs that thc rc\/enuc agcnc\/ irr thc coLrntry slioLrlcl icletrllf inctrr

aclrninistrativc cxpcrrscs irr taxing this inconrc in rcspcct of itttcrcst. gailts attcl

6
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managelnent o[ ptofessional lbes for bonds issued outsicle Kenya by the national

goverrurent. As a result, the two legal Notices Number 44 and 45 of 8tl'February,

2018, which ar..e currently under the consideration in the National Assembly, as well
as the existing Legal Notice Number 87 of l gtl' June, 2014 - which exempted

managelnent or professional fees payable to non-resident persons in relation to any

national govelnment security issued outside Kenya - are utilized so as to avoicl

incuning tax administration expenses in taxing the government.

Committee's observations

1) Members observed that the main thrust of the Legal Notices Number 44 and,45 of
Februat'y,2018 was to exempt the gains and interest that may accrLle out of transfer of
any bonds issued outside the country by the national government, from the Income Tax.

2) The Committee further observed that the Legal Notices were intended to reduce

umecessary administrative cost on account of taxing the income of the goverrunent by

the same govemment and for the same govermnent.

Members' Resolutions

The Comnrittee resolved the following:-

The Committee considered the two Legal Notices and approved the same for irnplernentation on

by tlie Cabinet Secretary fol The National Treasury. The Committee, therefore, directed the

Clerk of the National Assernbly to convey the decision of the Committee o1 Delegated

Legislation to the effect that Legal Notice Number 44 of 2A18, (The Income Tax Act -
Exenlptions) and Legal Notice Number 45 of 201B (The Income Tax Act - amendment to LN.
86 of 2014), were approved for implementation.

MIN.NO. CDLl067,2a18t CONSIDERATION oF CAPITAL MARKET
AUTHORITY (SECURITIES, LENDING,

BORROWTNG AND SHORT_SELLING)

REGULATIONS, 2017

f
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I'he Comnrittee Consiclered the Ciipital Marl<ct Autl,oritl, lSecLrlities, Lencling, 13ort'or.r,ing artcl

Short-Selling) Regulatious,20lT.'l-lrt: Conrlittee noted thc regulatiotr was tablcd in the lloot'

the l-louse on tlre l3'l' ltebluary 20lll.

The Claltital I\4arkets Authority',vas estal'rlished b1 the Capital Marl<ets Act Cap485A to

incentives fbr longer investnrerrts and relrove iurpedinrents in plocluctive enterprise,

wider participation of the gerreral ltublic in the:securities nrarkct aticl derivatives urarket,

maintain and regulate for securities to bc tracled in au orclerly, fair and efficient mar1ller,

investol irrterests and lircilitate the clevclol:ment of a Iranrervork to thcilitate the use of ele

*coTl=IIT:reTce fbr tire cievcioprlcnt of caliitrri iiralkcis.

Orr 29'l'December, 2011. the Cabinet Secrctar'1, lbr The National ]'reasury gazettecl the Ca

Markets (Seculities Lending. Borrou,ing anci -ehcrt-selling) Regr"rlations.20lT in exercise o1'

por,ver'1cr ntake Regulations',,ir.le section 1..'..'l'ire Ilegtil;rtir:ns il'ovides that tlte:

1. Autholity nlay exeulpr securities; lending arrd bcrrrowinir uporL the receipt of a wri

request stating the reasons: fhr r,,,hich the excnrption is heing apprlir:d tbr.

2. The Regulations I'urther pro.zide thal. r;ecr.rrities lending and borrorving transaction shal

(a) be carriecl out by a regulatecl persoll;

(b) cornply with these Ilcgulations;

(c) coniply rvitll aclditional rccluiremertts imposecl b), t1"," autholity qr it

regulators,

3. A regulated pelson ll-lay 2s1 as an internrediary for a securities borrower or I

providecl potential conl'lict ol' intet'est is clisclosecl.

4. Securities lencling and lrorrou,ing. shall bc in the ]brm ol'an agreenrent cottrprisitrg

clctails provicled lor irr Itegulation (r(2).

5. A nrarket interntecliary slrall subnrit to the Ar"rthority a securities lerrcling attcl borro

transaction once e\/er)/ nronth or sr-rch licqucncy as shall be cleterruincd by the z\trthori

6. [:'.ach regulated llersolt lra)' Lrc rcquilccl b1,the Authoritl,to report the ttet sectt

lendirrg ancl borlowing position.
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7. A borrora,cr shall proviclc thc lcnclcr vvitlr collatetrl of'100'Yo o1'the borrou'cd i,altte o1 thc

borrowcd sccurities. Borrorvccl sccuritics rtrali i11"1l',6e casli, govcmllcnt sccuritios or'

oLhel typc ol'sccurity speciliecl by the Authority.

8. 'I'he lent securities ancl the collateral sliall be rcvieu,ed claill, np61 where this is not

possible u,eekly ancl shall be acljr-rstecl irr rclation to thc revaluatior-t.

9. 'l'he collateral provided b1, ths bort'6w'et'rnay l;c trsed by, the lender as:

(a) Cash- niay be deposited in an intcrest bearing aocount

(b) Governnlcnt scclu'ity- oveuright repo lransactions;

(c) As the Authority may plescribe.

10.'l'hc lcncler shall be entitlccl to a lending ['ee ft'om the borrower.

11.'llhc bolrorver shall be entitled to fi-rll legal titie o1'tite securities borrowed ancl all

economic bcnel'its associated with the secr"rrities given as collateral including divic'lends

ancl interest.

12.-l'he Regulations [ur'tlier provide fbr short selling transactions whicli shall only be can'ied

out by persolts regulated b), thc Autholity. r\ securities exchange shall 1br tire purpose of

l'olrlulating short transactions, Jbmrr.late rules to provide for buying in. the Ar-rthority

may in-rpose a sllspeusion on thc prices tliat may be input ou short sales of a securitr,.

Committec Observations

The Committec obsevecl the {'ollowing:-

(i) The Capital N4arkets (SecLrrities Lencling, Borrowing and Short-Seliing) Regulations.

2017 (the I{eguizitions) provicles for the criteria fbr identifyir.rg securities to bc lent

and borrou,ecl, the pel'sons u4ro can uncleltake seonrities lencling etncl borrolving ar-rd

the cor"rtcnt o{'tlic securities lending zrgreement. T'he Regr-rlatior-rs are macle pursuant

to tlre powers conlbrred by section 12 (1) of the Capital Vlarkets Act, Cap 485r\.

I-lowevet'sectiou l2(1) clocs uot secnt to expt'cssl),indicatc the naturc ancl scope ol'

the llegrilations as propc'rsccl contrary to Articlc 94(6) of the (lonstitution.



(ii) 'l'he 
I{egLrJations vvere publislrecl on 29'l' Dccembcr. 2017 ancl ra,ere subnrittecl

National Assenrbly ou 7tl'Febnrarr,.20l8. '['his rvas u,ithirr the statutory ti

contenrplated uncier section I l(i) ol'tlie Statutoly hrstruments Act.

(iii) 'l'lre l{egtrlatiotts at'e ttnlikell' to itnpose siglli{icant costs ol1 the courtnttttitv or

ol the courmunity erncl lrcnce the regulator'1, irnpact assessrnent rvas uot p

this l{egulation pursuant to section (;.

(iv) Annexecl to thc Itules was an explanatory rnemorandum which specifies

Capital Market Authority uploadeci the dralt Regulations in the Ar"rthority's we

o!'gg_!lf:.q(l rvorkshops and stakeholder sessic'rns and occasionalll, posted upcla

capital nralket.s plodurcts ancl serviccs inclLrcling securities lancling on l'-acebook

(v) I{egulation l5(1i) ernpowers a securilics exchange or trading platlbrm to Ib

rules as: "15 (3) A securities exchange or a tracling platfomr shall. fbr the purp

Iacilitating slrort-se lling transactions, folmulate mlr:s to provicle lbr buying in.

Comrnittee Resolution

The Comrnittee resolved to urgently confer r,r,ith the regLrlatory-making authoritl,, fhe Nati

I)'easr-rry. Capital Markets Authoritl, pul'suant to ser:tion 16 of the Statutory Instruments A

bel'ore reporting to the I-lousc on its consicleration ol'thc I{egulations.'fhe meeting further

directed that the National 'l'r'easury ancl Capital Marl<ets Authoritl, appear belbre the Comm

to highlight r.nore regarding thc Capital Markct Authoritl,(Sccurities, Lending, Rorrnrving

Short-Selling) Regulations

MIN.NO. CDL/068|7018 CONSIDI'RA'IION OF NATIONAL

coNSTrtuCl'rON AUTIIORITY (AMTiNDMB

2417

l. 'l'he Conrnrittee consiclered the National Construction Authority the ltegLrlations, 201

Conrrnittee ltotecl the regulatiort rvas tablccl in the Iloorol'the House on the l3'l'ltebnr

20r 8.

2. l'he National CorrstrLrction Autholitv is cstablislrecl bv tlre National Constluctiorr Auth

Act No. 4l of 20ll to o\rersee thc constrtrction irrclustr-v- ancl coordinate its clevelop

On (r'l'Juue.20l4. thc Cat'rinet Sccretary lirr Lancls. IloLrsing ancl Urban Developurcnt
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gazelted the National Cotrstt't-iction Authority Regulation, 2014 in exer.cise of the por,ver to
make Regulations vide section 42.

3' The Regulations provide for the registration of contractors including the application a,cl
evalttatiou, certification, exetuption, rerlewzrl of registration and registration of fbreign
contractors.

4' The Regulations fr'rrther provicle for registration of all construction rvorks, contracts or
projects iir the public ol private sector with tlie Authority, the certificatio^ and accreclitatio,
of skilled constluction workers and the collection and payment of construction levy,

5' Ou 20tl' Novemtrel ,2017 ,the Cabinet Secretary for Lands, Housing and Urban
Developtnent gazetted the National Construction Authority (Amendment) Regulatior-r. 2017
to arnend provisions of the National Constrr-rction Authority Regulation ,zol4to delete the
first, second and thild schedule ancl provide for a stakeholder clriven contractor evaluation
criteria that reflects best practises in the construction industry.

6' The levised evaluation criteria will assist the Authority to validate the tec]lrical
cornpetencies of applicants; fiagments construction wolks according to their teclnical
differe.tiations and a comprehensive outlir-re of the industry.

Committee Observations

1' The Cornrnittee obselvecl tl-rat tlie National Constluction Authority (Amend,re,t)
Regulation, 2017 (the Regulations) seek to amencl existing Regulatiols that were made
pursuaut to sections 5(2) and 42 of the National Constnrction Author.ity Act No. 4l of
2011 whicli is tlie section that empowers the Cabinet Secr.etary to make Regulatio*s.

2' it was aiso noted that the Regr.rlations were publislied on 20tl' November ,2017 and were
submitted to the National Assembiy on 1ltl' of January, 2018. This was outside the
stattttory timeline coutemplated unclel section I l(l ) of the Statutory Instlumelts Act.

3' The Regulations r'vet'e unlikeiy to impose significant costs on the comnulity or a par.t of
the comnunity and hence the regulatory impact assessurent was not prepared for this
Regulation pursuant to section 6.

4' It u'as fulther uoted that the an explanatory nremoralclupr was arulexecl to the Rules
which specifies the agencies ancl institr-rtions consulted in four counties,



5. "f[e Comnittee also observed that the NCA llegulations confbrnt to all the reqtlirentents

set out in section 13 of the Statlttorl'Instrumeuts Act.

6. Members also observed measures that tire National Cotrstt'uction Authority has taketi to

iruplement thc rule that deals u,ith Collection arrd Paytleut of Cottstrr,rction Levy.

Cornmittee llecommendations

fhe Committee recornmended that National Construrction Autltority appeal' befole tlie

Committee to respond to Meurbels queries regardirig the regulatiou pursuant to section 16 of

Statutorl, Instnrments Act, belore reportiug to the l-louse on its consideratiorr of the Regulatiorts

J'lie rneeting \,vas schccluled for 'l-hursclay 
I " March, 2O t S ai t Z.OO p. nr iri Pariiarnent Buildings.

The Committee zrlso dilected that technical ofilcers rvho utet1, assist in the technical issttes

acconrpauy tlie CEO National Cotrstruction Authoritl'.

MrN.NO. CDL t069t20tr8: ADJOURNMENT

The meeting was adjo unred at 1 I.10 am

Signed
lz

Date:..? 15 [i,f (

'lt',- HoN. GLADys Boss-sHoLLEI, cBS, M.P

(cHATRPERSON)
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