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CHAIRPERSON'S FOREWORD

This report contoins the proceedings of the Deportmenlol Commitiee on Finonce ond
Notionol Plonning on the considerotion of lhe Public Procurement ond Asset Disposol
(Amendmenll 9il, 2024 (Notionol Assembly Bills No. 48 of 20241, sponsored by the
Honouroble CPA Kurio Kimoni. M.P, the Choirperson of the Deportmentol Commitlee on
Finonce ond Notionol Plonning. The Bill wos published on lsr November 2024, reod o First
Time on l3tn November 2024 ond wos commiited to the Commitlee for considerotion ond
reporting to the House pursuonl to Stonding Order 127.

The Bill contoins o roft of omendments to the Public Procurement ond Asset Disposol Acl,
Cop. 4l2C thot include the following:

(o)Prloritizotion of locolly produced producls or services in lhe procuremenl ond ossel
dlsposol process: The Bill seeks to omend section 44 of ihe Act to tosk on occounting
officer lo ensure thot locolly produced producls or services ore prioritized. ln
oddition, occounting officers sholl ensure thot technology, knowledge ond skills

tronsfer plons from foreign firms ore prioritized in lhe procurement ond osset disposol
process;

(b) Preferenliol lreolmenl of locol firms vis-o-vis foreign flrms: The Bill seeks to omend
section 53 of the Act to provide thot ony procurement of less thon one billion shillings
sholl be oworded io o locol firm. lt olso provides ihot o foreign firm sholl be eligible
for procuremenl of controcls of more thon one billion shillings where the foreign firm
hos entered into o joini veniure procurement with o locol firm for not less thon 30%
of the volue of the procuremeni;

(c) Prohibition of cilizen conlroclors from subconhocling o foreign compony: The Bill

seeks lo omend section 86 of the Act to prohibit citizen conlroctors who become
successful tenderers from sub-controcting to foreign componies unless the
knowledge, skill, good or service is not ovoiloble in the country;

(d) lncreose of moximum conlrocl omounls for cilizen conlroclors from 500 million lo I
billion: The Bill seeks 1o omend section I57 of the Act to increose the moximum
omounts for ciiizen contoctors to obove one billion shillings;

(e) Suslolnoble promolion ol locol lndushles: The Bill proposes to omend section i57 of
lhe Act to prohibit subcontrocting of locol procurement conirocts lo foreign
controclors ond 1o prioritise controctors from respective counties where the projeci
is fully funded by the county government unless such services ore unovoiloble. lt olso
provides for ihe mondoiory procurement of forty percenl of goods ond services
from locol monufocturers or locol service providers ond gronls ihe Cobinet
Secretory the power lo prescribe lhe Prefereniiol Procurement Moster Roll.

ln complionce with Article I I 8(b) of the Consiitution ond Stonding Order I 27(3), the Clerk
of the Notionol Assembly ploced on odvertisement in the print medio on l4tn November
2024 inviting the public to submil memorondo by woy of both orol ond written submissions
on the Bill.
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ln oddition, the Clerk of the Noiionol Assembly vide leller Ref . No.NA/DDC/F&NP /2024(126)
doted l5rh November 2024 inviled key slokeholders to submit views on lhe Bill ond otiend
o public porticipolion forum on Fridoy 22no November ond Soiurdoy 23'a November 2024.
The memorondo were to be received on or before 2lst November 2024 ol 5.00 pm (Eost
Africon Time). By the close of lhe submission deodline, the Commiltee hod received
twelve (l 2) submissions.

Additionolly, the Committee on diverse dotes between Mondoy l81h ond Wednesdoy
20th November 2024, conducted public porticipolion forums in six (6) counties, nomely
lsiolo, Bungomo, Sioyo, Momboso, Kericho, ond Toito Toveto Counties, where the
Committee received views from the members of the public.

The Commitlee commends the Mwononchi for lhe mony orol submissions presented
during the public porticipolion forums ond the twelve (12) siokeholders who presenied
writien submissions before the Commiilee.

The Committee is groteful to the Offices of the Speoker ond Clerk of the Nolionol Assembly
for the logislicol ond technicol support occorded 1o it during its consideroiion of the Bill.

Additionolly, I wish to express my oppreciotion to the Honouroble Members of ihe
Commiltee ond the Committee Secretoriot who mode involuoble contributions towords
the preporolion ond produclion of this report.

It is my pleosure to report thot. the Committee hos considered the Public Procurement ond
Assei Disposol (Amendmenl) 9il,2024 (Notionol Assembly Bills No. 48 ot 20241 ond wishes
to reporl to this Augusl House with ihe recommendolion thot, the House opproves the Bill

with omendments

HON. CPA KURIA KIMANI, M.P.
CHAIRPERSON, DEPARTMENIAL COMMITTEE ON FINANCE AND NATIONAI- PI.ANNING
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On beholf of the Deportmenlol Committee on Finonce qnd Notionol Plonning ond
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House.
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CHAPTER ONE

I.O PREFACE

.I ESTABTISHMENT OF THE COMMITIEE

. The Deportmenlol Commitlee on Finonce ond Nqlionol Plonning is one of the
fweniy Deportmentol Committees of the Noiionol Assembly estoblished under
Stondlng Order 216 (5) whose mondole is os follows:

(i) Io invesligole, inquire into, ond report on oll motters reloting to lhe
mondote, monogernent, octivities, odministrotion, operotions ond
eslimoles of the ossigned ministries ond deporfmenis;

(ii) To study lhe progrom ond policy objectives of M inislries ond
deporlmenls ond the effecliveness of their implementotion;

(iii) To sludy ond review all lhe legislolion refened to it;
(iv) To study, occess, ond onolyze the relotive success of lhe M inislries

ond deportmenls os meosured by the resu/fs obfoined os
compored wilh their sioled objeclives.'

(v) Io invesligoie ond inquire into oll rnolters reloting io the ossigned
Minislries ond deportments os lhey moy deem necessary, ond os
moy be refened to them by the House;

(vi) To vet ond reporl on oll oppoinlmenfs where the Constitution or
ony low requires lhe Noiionol Assemb/y to opprove, excepl fhose
under Slonding Order No. 204 (Committee on Appoinlmenls);

(vii) To exomine freofies, ogreemenls ond convenfions;
(viii) Io moke reporls ond recommendotions lo fhe House os oflen os

possible, including recommendotion of proposed legislotion;
(ix) fo consrder reporfs of Commissions ond lndependent Offices

submitled io the House pursuont to the provisions of Article 254 of
the Constilution; ond

(x) fo exomine ony queslions roised by Members on o motter wilhin its
mondote.
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I.2MANDATE OI THE COMMINEE

2. ln occordonce with the Second Schedule of the Stonding Orders, the
Committee is mondoted to consider, public finonce, monetory policies, public
debt, finonciol institutions (excluding those in securities exchonge), inveslment
ond divestiture policies, pricing policies, bonking, insuronce, populotion
revenue policies including toxotion ond notionol plonning ond development.

3. ln executing its mondoie, the Committee oversees lhe following government
Ministries ond Deportments:

l. The Notionol Treosury;
ii. Stote Deportment for Economic Plonning;
iii. Commission on Revenue Allocotion; ond
iv. Office of the Controller of Budget.
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I.3 COMMITTEE MEMBERSHIP

4. The Deportmentol Commitiee on Finonce ond Notionol Plonning comprises of
the following Members:

Choirperson
Hon. CPA Kurio Kimoni, MP

Molo Constituency
UDA Portv

Vice-Choirperson
Hon. (Amb). Benjomin Longot, CBS, MP

Ainomoi Constituency
UDA Porty

Hon. (Dr). Adon Keynon. CBS, MP
Eldos Constiluency
Jubilee Porty

Hon. Dovid Mwolikq Mboni, MP
Kitui Rurol Consliluency
Wiper Porty

Hon. Joseph K. Mokilop, MP
Boringo North Constiluency
UDA Pqrty

Hon. CPA Julius Rulto, MP
Kesses Constiluency
UDA Portv

Hon. Poul K. Biego, MP
Chesumei Consliluency
UDA Portv

Hon. (Dr.) John Ariko Nomoil. MP
Turkono South Constituency
ODM Portv

Hon. Andrew Okuome, MP
Korochuonyo Consiituency
ODM Portv

Hon. CPA. Joseph Oyulo, MP
Buiulo Constituency
ODM Portv

Hon. Umul Ker Kossim, MP
Mondero Counly
UDA Portv

Hon. (Dr.) Shodrock lthinji, MP
South lmenti Consliiuency
Jubilee Porty

Hon. Joseph Munyoro, MP
Kigumo Constituency
UDA Portv

Hon. Mohomed S. Mochele, MP
Mvito Constiluency
ODM Portv

Hon. George Sunkuyio, MP
Kojiodo West Constiiuency
UDA Portv
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I.4COMMITIEE SECRETARIAT

5. The following stoff focilitoted the Committee:

Mr. Benlomin Mogut
Prlnclpol Clerk Asslslont /Heod of Secrelorlol

Ms. Jennifer Ndeto
D/Dlrector, legol Services

Mr. Jomes M. Mochorio
Medlo Relolions Officer I

Ms. Winfred Kombuo
Clerk Asslslonl lll

Mr. Mwongi Muchiri
Audlo Ofrcer

Mr. Benson Muthuri
SerJeonl-Al-Arms

Mr. Solem Lorot
legol Counsel I

Mr. Benson Komonde
Clerk Asslslonl lll

Mr. George Ndenjeshe
Flscol Anolyst lll

Ms. Nelly W.N Ondieki
Reseorch Officer lll

Ms. Joyce Wochero
Honsord Officer lll
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CHAPTER TWO

2.OOVERVIEW OF THE PUBTIC PROCUREAAENT AND ASSET DISPOSAT (AMENDMENT)

BILL, 2024 (NATIONAI ASSEMBTY Brtrs NO. 48 Ot 2024)

2.I BACKGROUND
6. The Public Procurement ond Assei Disposol (Amendmentl 9il,2024 (Notionol

Assembly Bills No. 48 ot 20241, is sponsored by the honouroble CPA Kurio Kimoni.
MP. the Choirperson of the Deporlmentol Committee on Finonce ond
Notionol Plonning. The Bill wos published on lsi November 2024 ond reod o First
Time on l3tn November 2024, lhereofter commitled to the Commitiee for
considerotion ond reporting to the House pursuont to Stonding Order 127.

2.2SUMMARY OF TEGAT PROVISIONS
7. The Bill contoins o roft of omendments to the Public Procurement ond Asset

Disposol Act, Cop. 412C. Some of the mojor omendments ore the following:

(o)Prioritizolion of locolly produced producls or services in lhe procuremenl
ond ossel disposol process: The Bill seeks to omend section 44 of the Act to
tosk on occounting officer to prioritise locolly produced products or
services. ln oddition, occounting officers sholl ensure thot technology,
knowledge ond skills tronsfer plons from foreign firms ore priorilized in the
procurement ond ossel disposol process.

(b) Preferentiol lreolmenl of locol flrms vls-o-vls foreign firms: The Bill seeks to
omend section 53 of the Acl io provide ihot ony procuremenl of less thon
one billion shillings sholl be oworded lo o locol firm. ll olso provides thoi o
foreign firm sholl be eligible for procurement of conlrocis of more lhon one
billion shillings where the foreign firm hos entered into o loint venture
procurement with o locol firm for not less thon 30% of the volue of ihe
procurement.

(c) Prohlbition of cltlzen conhoclors from subconhocling o foreign compony:
The Bill seeks to omend section 86 of the Aci to prohibil citizen controctors
who become successful lenderers from sub-controcting lo foreign
componies unless lhe knowledge, skill, good or service is nol ovoiloble in
the country.

(dllncreose of moxlmum conhocl omounls for cllizen conhoclors from 500
million lo I billlon: The Bill seeks to omend section 157 of ihe Act to increose
the moximum omounts for citizen contoctors to obove one billion shillinqs;
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(e) Susloinoble promolion of locol indushies: The Bill proposes io omend
seclion 157 of the Act to prohibit subconlrocting of locol procurement
controcls to foreign controctors ond to prioritise conlroctors from
respective counties where lhe prolect is fully funded by the county
government unless such services ore unovoiloble. lt olso provides for the
mondotory procurement of forty percent of goods ond services from locol
monufocturers or locol service providers ond gronts the Cobinet Secretory
the power to prescribe the Preferentiol Procurement Moster Roll.

2.2.I OVERVIEW OF THE BITL

Definilions of lerms used in lhe Bill

8. Clouse 2 of the Bill seeks to omend section 2 of the Act to provide for new
definilions, including "deborment", "foreign firm", "foreign-funded
procurement", "investigotive ogency", "joint venture procurement", "locol
firm". ond "minor deviotion". These definitions hove been used in the Bill.

Procurement low to opply lo foreign procuremenl conlrocls

9. Clouse 3 of the Bill seeks io omend seclion 4 of the Act to ensure thot foreign
procurement controcts thot hove nol been subjected to provisions of
internolionol procurement guidelines or lows, odhere to Kenyo's procurement
lows. The proposed omendmenl provides thoi the Act sholl opply to foreign-
funded procuremeni for goods, works ond services by the Government of
Kenyo except where biloterol or multilolerol ogreements between the
Government of Kenyo ond ony other foreign government. ogency, entity or
multilolerol ogency provide use of foreign or iniernotionol finoncing
procurement procedures ond guidelines.

Additionol funclion of lhe Aulhorily

lO.Clouse 4 of the Bill seeks to omend secllon I of lhe Act to provide for on
odditionol funclion of the Public Procurement Regulolory Authoriiy
("Authority") io moniior ond evoluote lechnology, knowledge ond skills

tronsfer progrommes ond provide onnuol public reports.

Additionol LSK member lo lhe Boord

I I . Clouse 5 of lhe Bill seeks 1o omend section '10 of the Act lo include o
representotive from the Low Society of Kenyo os o member of the Public
Procurement Regulotory Boord ("Boord").
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Additionol role lo lhe County Treosury

l2.Clouse 6 of the Bill seeks to omend seclion 33 of the Ac1 to provide for on
odditionol role to the County Treosury lo ensure thot lhe procurement function
sholl prioritize goods ond services monufoctured in thot respective county.

Referrol of offences lo lnvesllgotive ogencies

l3.Clouse 7 of the Bill seeks 1o omend secllon 35 of the Act to ollow the Aulhority,
q public instituiion or ony other person to refer octions thot conslilute offences
under the Act to on invesligotive ogency.

Repeol of secllon 40 lo ollow lhe conducl of invesligolions

I 4. Clouse 8 of the Bill seeks to repeol seclion 40 of the Act to enoble investigotions
to proceed despile lhe foci thoi the issues under invesligolion ore in relotion
to on issue thot the Review Boord is reviewing or hos reviewed under lhe
relevont provisions of the Aci. Section 40 of the Act provides os follows-

40. No investigollon if the issue before Review Boord

(l) No investigorion shofl be commenced or continued under lhis Porl, ond
no order sholl be mode under lhis Porl, in relotion lo on issue fhol lhe Reyiew
Boord is reviewing or hos reyiewe d under the rcleydnl prcvisions of fhis Acf.

(2) Subseclion (l) ceoses to opply if , ofter the Reyiew Eoord hos compleled
ils review, informolion cornes lo lhe oltenlion of the Direclor-Generol lhot
wos nol broughl before lhe Reyiew Boord in lhe course of its review.

'I 5.The repeol of seclion 40 of the Act is in conformity with the proposed
omendmenl to seciion 35 of the Act contoined in clouse 7 of the Bill.

tocol ond lnlernotionol debormenl

16. Clouse 9 of theBill seeks to omend seclion 4l of the Act to limit lhe period lhol
o person con be deborred from public procurement to o period not
exceeding ten (10) yeors. ll olso provides thot o person or o firm deborred by
on inlernotionol ogency recognized by Kenyo sholl be considered to hove
been deboned in Kenyo os if the deborment procedures ond proceedings
were conducted in Kenyo.

Priorllizolion of locolly produced producls or services in lhe procuremenl ond
ossel disposol process
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I 7. Clouse l0 of the Bill seeks to omend seclion 44 of the Act to tosk on occouniing
officer to ensure thoi locolly produced products or services ore priorifized. ln
oddition, occounling officers sholl ensure thot technology, knowledge ond
skills lronsfer plons from foreign firms ore prioritized in the procurement ond
osset disposol process.

Prelerenliol lreolmenl of locol firm's vis-o-vis forelgn firms.

l8.Clouse I I of the Bill seeks to omend seclion 53 of the Act to provide thot ony
procurement of less lhqn one billion shillings sholl be oworded to o locol firm.
It olso provides thot o foreign firm sholl be eligible for procurement of controcts
of more thon one billion shillings where the foreign firm hos enlered into o joint
venture procurement wilh o locol firm for not less thon 30% of the volue of the
procuremenl. Finolly, the clouse provides for two offences: one, of registering
o compony on beholf of o foreigner exhibiting unfoir competition ond seeking
to benefit from the procurement ond the second, the offence of o foreigner
who registers o compony by misrepresenting himself or herself os being Kenyon
exhibiting unfoir competition ond seeks to benefit from procurement. ln this
respect, the clouse provides for the offences in the following monner:

o

a

A person who registers o compony on beholf of o foreigner exhibiting
unfoir compelition ond seeks to benefit from the procurement under
this seclion commits on offence ond sholl be lioble, upon conviction,
to o fine not exceeding five million shillings, or to o term of imprisonment
nol exceeding three yeors, or to both.

A foreigner who registers o compony by misrepresenting himself or
herself os being Kenyon exhibiting unfoir competition ond seeks to
benefit from procurement under this section commits on offense ond
sholl be lioble, upon conviclion, to o fine not exceeding five million
shillings, or to o term of imprisonment not exceeding five yeors, or to
both.

Slondord lender documenls on locol procurement of o volue exceeding one
billion shilllngs

l9.Clouse l2 of the Bill seeks to omend secllon 70 of the Act to require procuring
enlities to sel out in their stondord tender documents' specific goods, works
ond services to be undertoken by o locol firm in joint venture procurement
where o procurement is of o volue exceeding one billion shillings.
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Clorificolion does not odd new documenl or informolion

20.Clouse l3 of ihe Bill seeks to omend seclion 8l(2) of the Act io provide thoi o
clorificotion of o tender sholl not odd ony new document or informoiion.
Section 8l (2) stotes, "A clorificotion sho/l nol chonge lhe lerms of the tender."

Additionol forms of due diligence by on evoluotion commitlee

2l.Clouse 14 of the Bill seeks to omend seclion 83 (2) of the Act to provide
odditionol forms of conduct of due diligence by on evoluotion committee to
include visiting controctor's offices, inspection of plont, equipment ond
compleied works ond confirmotion of the volidity of documents presented.
The curreni subsection only lists one form of due diligence: obtoining
confidentiol references from persons with whom the tenderer hos hod prior
engogement.

Prohibilion ogoinsl subconhocling to foreign componies

22.Clouse l5 of the Bill seeks to omend seclion 86 of the Act to prohibit citizen
controctors who become successful tenderers from sub-controcling to foreign
componies unless the knowledge, skill, good or service is unovoiloble in the
country.

Atlorney Generol's odvisory on foreign lenderers

23.Clouse 16 of the Bill seeks to omend seclion 89 of the Act to obligole the
procuring entity to seek the odvice of lhe Attorney-Generol on the propriely
of the funding of the foreign tenderer in o cose where o foreign tenderer
porticipoies in lhe competition for procurement.

fronsfer of skills ond lechnology plon lo conslilule lender documenls

24.Clouse l7 seeks 1o omend seclion 135 of the Acl to include os port of the
tender documenls the lronsfer of skills ond technology plon.

Nexl sleps in cose of decline of conlrocl

25.Clouse l8 of the Bill seeks to omend seclion 136 of the Act to provide for the
process for issuing o letter ond notificotion of oword to the next lowesl
evoluoled tenderer where o successful lenderer foils to sign the conlroct. lt
olso provides for odministrotive review if o person is oggrieved by the decision
mode ofter o successful lenderer declines o controcl.
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Correclion of inconsislencles

26. Clouse I 9 of the Bill seeks to omend seclion 139 of the Act to correct
inconsislencies in the section. lt proposes subsection (4) by inserting the words
"ond works" immediotely ofter the words "for goods" oppeoring in porogroph
(d), ond deleting the word "professionol" oppeoring in porogroph (e).

Prompl ond tlmely poymenls lo o conhoclor

27 .Clouse 20 of the Bill seeks io insert o new seclion l39A to provide prompt ond
timely poyments to o controcior upon completion of controctuol obligotion.

Priorlty to cilizen conlroclors in sub-conlrocling of tenders

28.Clouse 2l of the Bill seeks to omend seclion 149 of the Act 1o obligote the
Auihority lo ensure thot priority is given to citizen controctors in lhe sub-
controcting of tenders. Furiher, where it is deemed necessory 1o subcontroct
o tender to o foreign controctor, the occounting officer sholl couse o report
to be prepored detoiling reosons for the need io subcontrqct to o foreign
controclor; ond the Authority sholl ensure thot o percentoge of the morgin
preference is opplied os sholl be prescribed in lhe Regulotions.

Creolion of on offence of foiling lo ensure thot the goods, works ond servlces ore
of the right quolity ond quontity

29.Clouse 22 of the Bill seeks io omend seclion '150 of the Act to provide for on
offence for on occounting officer, o heod of the procurement funclion or his

or her oppointed representotive who foils to ensure ihot the goods, works ond
services ore of the right quolily ond quontity.

Preference lo procuremenl of locolly skilled ond unskllled lobour

30.Clouse 23 of the Bill seeks to omend seclion 155 of the Acl to give preference
to procurement of locolly skilled ond unskilled lobour.

Exclusive preference lo cillzen conlroclors

3I . Clouse 24 of the Bill seeks to omend seclion 157 of the Act to provide exclusive
preference to citizen conlroctors. These ore:
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(o)lncreose of the moximum omounts for citizen contoctors to obove one
billion shillings

(b) A procuring entity sholl hove in its tender documents o mondotory
requiremenl os o preliminory evoluotion crilerio for oll foreign tenderers
porticipoting in internotionol tenders to source of leosl forty percent of
their supplies from cilizen controctors prior to submitting o iender

(c) A procuring entity sholl procure forty per cent of oll ils goods ond services
from o locol monufocturer or locol service provider

(d) A procuring entiiy sholl, on o quorlerly bosis, reporl 1o the Cobinet
Secretory on its complionce with porogroph (b)

(e) The Cobinet Secreiory moy publish in the Gozette o Preferentiol
Procurement Moster Roll specifying lhe locolly monufoctured goods ihot
sholl be procured locolly by every procurement entity.

Allgn of the Act lo olher courl-reloled slotutes

32.Clouse 25 of the Bill seeks to omend seclion 175 of the Acl lo olign lhe
provisions of the Act to the High Court (Orgonizolion ond Administrotion) Act.
Cop. 8C; the Court of Appeol (Orgonizotion ond Administrotion) Act, Cop.
9A; ond the Civil Procedure Acl, Cop. 21.

Offence of submitling, certifying or delivering subslondord goods or rvorks

33.Clouse 26 of the Bill seeks to omend seclion 176 of ihe Acl lo provide for on
offence of o controctor who submits substondord quolity of works, goods or
services controry io the controct specificotions, lerms or conditions oi the
time of inspeclion. lt olso provides for on offence of o person who certifies or
delivers substondord goods or works thot ore incomplete, non-existent, or
whose quolity is below the specificotions conioined in the controct commits
on offence.

Amendment of generol penolty ond sonclions
34.Clouse 27 of the Bill seeks to repeol ond reploce seclion 177 (providing for

generol penollies ond sonctions). The proposed omendmenis ore os follows:
. Generol penolty for nolurol persons decreosed from o fine not

exceedino four mi//ion shillinqs or to imprisonment for o term no|
exceeding ten yeors or to bofh to o fine nol exceeding one million
shil/inos, or to imprisonment for o term of not less thon ten veors. or to
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o

both; ond on odditionol mondotory fine if , os o resull of the conduct
fhof constiluted the offence, lhe person received o quontifioble
benefit or ony other person suffered o quonlifioble loss.

The penolty for noturol persons hos been decreosed from 4 million

shillings to I million shillings; fudher, on odditionol mondotory fine hos
been introduced.

The generol penolty for o corporote body hos been reioined of not less

thon l0 million shillings, but this will be in oddition to o mondotory fine
if, os o result of the conduct thot conslituted the offence, the person
received o quontifioble benefii or ony other person suffered o
quontifioble loss.

The Bill provides thot mondotory fines opply in instonces where on
offence results in o benefit or loss.
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CHAPTER THREE

3.OPUBTIC PARTICIPATION AND STAKEHOTDER ENGAGEMENI ON THE BII.t

3.I TEGAL FRAMEWORK ON PUBTIC PARTICIPATION
35. Article I 18 (l )(b) of the Constitution provides thot:

"Porlioment sholl focilitote public porticipotion ond involvemenl in lhe
legislotive ond olher business of Porlioment ond its Committees. "

35.The Noiionol Assembly Stonding Order 127 (3) ond (3,A) stipulotes thot:
"(3) The Deportmentol Committee to which o Bill is committed sholl
focililole public porticipotion on lhe Bill through on oppropriote mechonism
including-

(o) inviling submission of memorondo;
(b) holding public heorings;
(c) consulting relevont siokeho/ders in o sector; ond
1.dJ consu/ting expeds on lechnicol sublects.

(3A) The Deportmentol Commitlee sho// toke into occounl lhe views ond
recommendofions of the public under porogroph (3) in ils report to the
House. "

3.2MEMORANDA RECEIVED ON THE BItL
37. Pursuont lo ihe oforemeniioned provisions of low, the Clerk of the Notionol

Assembly ploced on odvertisement in the prinl medio on l4tn Novembet 2024,
inviting the public to submit memorondo through written stotements on the Bill.

Further, the Clerk of the Noiionol Assembly vide letler Ref . No.
NA/DDC/F&NP120241126) doied l5rh November 2024 invited stokeholders to
submit views on the Bill ond ottend o public porticipoiion forum on 22nd

November ond 23d November 2024 respectively.

38.The Committee received memorondo from lhe iwelve (12) entities, nomely
PPRA, KISM, KURA, KEPSA, Mr. Dovid Chioji, Cliffe Dekker Hofmeyr - Kenyo
(CDH), Ernest ond Morlin, Okoo Uchumi. Further, the Committee received
views from lsiolo County, Momboso County, Kericho Counly, ond Sioyo County
residenis. The memorondo ore onnexed to this repori os Annexure 8.

Clouse 2(o)
KISM

39.K|SM submiited thoi, the proposol to include the term 'virluol osset' is o
repetition. The cunently olreody provides definition using the term 'iniongible'.
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Commitlee Observollon
40.The Commitlee look lhe view lhol. il is imporlonl lo include 'digllol osset' in the

definilion in oddilion to "Virtuol ossel" for o brooder inlerprelolion.

Clouse 2(b)
KISM

4l . KISM recommended omending the proposol defining-
o) the term 'investigotive ogency' to include Kenyo lnstitute of Supplies

Monogement os ii hos on investigotive mondole on motters reloting to
professionol misconduct os provided for in section 22 of the Supplies
Proctitioners Monogemeni Act, Cop 537.

b) the lerm 'foreign firm' 1o olign it to the olreody existing provisions of low.
c) the term 'locol firm' to include the words 'or ony other written low ond

whose operotion is bosed in Kenyo' immediotely ofter ihe words
'Componies Act'. This occommodoles firms registered under legol regimes
other thon the Componies Act, such os the Portnerships Act ond the Limited
Liobility Portnership Acl.

d) the lerm 'debormeni' 1o include third porties thot moy be linked 1o the
deboned person/firm in line with internotionol best proctice.

Commltlee Observollon
42.The Commltlee odopled lhe proposol to include firms or legol enlilies

regislered under olher lqws. This wlll ensure the definition includes sole
proprielorships, porlnerships, elc.

Clouse 2
PPRA

43. PPRA mode submissions to omend the definilion of "locol firm" by deleting the
definiiion ond retoining the word "locol controctor" since it implies both o
person ond o firm thot is wholly owned ond controlled by persons who ore
citizens of Kenyo.

Commitlee Observolion
44.The Commitlee noled lhe slokeholder's commenls. However, lhe Commitlee

resolved lo reloin the definilion of 'locol firm' to ensure conslslency wllh olher
proposed omendmenls in the bill.

Ernesl ond Morlin

45.Ernesl ond Mortin proposed omendments io the definilion of "locol firm" by
deleting the definition ond replocing it wiih "A locol firm meons o firm thot is

not o foreign firm, ond remoins so during the continuonce of the entire of ony
controct mode under ihis Aci." This is becouse o locol firm should be o
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negotion of o foreign firm to ensure thot ihere is no overlopping in definiiion
with o locol firm.

46.They olso proposed omendments to the definition of Minor Deviotion by
deletion port (o) with the words "motters of form ond nol substonce" becouse
lhe remoining definition in pori (b) is sufficieni.

47.Ihey further proposed omendments to lhe definilion of "foreign firm" by
odding the words "or beneficiol ownership" ofter the phrose "whose
shoreholding" so ihot it includes ownership in foreign firms.

Commitlee Observolion
48.The Commitlee noled the stokeholder's commenls. However, lhe Commitlee

resolved lo reloin lhe definilion of 'locol firm' lo ensure consislency wilh olher
proposed omendmenls in the bill.

Clouse 3
Sioyo County

49.The residents of Sioyo County stoted thot by ensuring foreign procurement
conlrocts olign with Kenyon lows. notionol interest would be sofeguorded,
locol suppliers would be prioritized, ond projects would meet economic ond
sociol objectives. They further stoted coses of underpoyment of workers ond
suppliers by foreign controctors stoting thot lhe proposol will ensure equitoble
controct terms ond conditions to prevent exploitolion from foreign
controctors.

Clouse 4
Sioyo Counly

50.The residents of Sioyo Counly noted thot the moniloring ond evoluotion of
knowledge ond skills progroms would help build locol experiise, reducing
dependency on foreign controciors. They further sloied thot the requirement
for onnuol public reports would hold eniities occountoble for fulfilling their
obligotions ond ensure the public ond stokeholders con monilor progress,
fostering trusl in the procuremenl process.

Clouse 5
lslolo County

5l.The residents of lsiolo Couniy noted thol, most government tenders ore often
oworded to foreign controclors who toke lhe money bock lo iheir countries
of origin, leoving little benefit for the locol economy. They orgued thoi. this
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proctice not only deprives locol businesses of opportunities but olso hinders the
growth of the domestic morkel.

KISM

52. KISM were of the view 1o omend the proposol to increose the membership of
Procurement ond Supply Choin Monogement Professionols in the PPRA Boord
from the current one 1o three. This is lo enhonce the copociiy, skills, ond
competencies required for ihe ochievement of the Boord's long-term gools
on motters of procurement.

Commitlee Observotion
53. The Commitlee noled thot the Acl ln Seclion l0(1) (f) hos four (4) persons lo be

oppoinled by the Cobinet Secrelory who sholl hove, in oddition lo olher
quolificolions, procuremenl ond supply choin monogemenl ond lherefore, lhe
Boord is well consliluled.

Momboso County
54.The residents of Momboso County mode submissions in support of lhe proposol

to hove locol firms primorily benefit from 30% of governmenl ienders. They
encouroged lhe implementotion of the proposol by noting the need for
inclusivity ond foirness when owording tenders. They olso urged the
government to observe ihe principle of conflict of inierest, os o woy lo curb
corrupiion.

Clouse 6
Sioyo County

55. The residents of Sioyo County stoted thot priorilizing locolly monufoctured
goods ond services sofeguords the interests of locol monufocturers. This
prevenls ihe morket from being dominoted by exlernol suppliers, foslering
regionol economic stobility. They olso stoled thot prioriiizing county-bosed
products oligns with the constitutionol principles of devolution by enhoncing
locol porticipotion in public procuremeni.

Clouse 8
KISM

55. KISM proposed the deletion of the clouse to retoin Seclion 40 os currently
obtoined in the Act for the following reosons-

o) to prevent o vocuum in the investigotion process;
b) to prevent double jeopordy by subjeciing o respondent to two porollel

investigotion processes; ond
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c) 10 ensure thot the Review Boord ond the PPRA do not expend their
energy reviewing fhe some informolion without justificotion.

Commitlee Observolion
57. The Commitlee observed lhot lhe provision is u nconslilulionol os il conlrovenes

Arlicles 47 ond 50 of the Conslilulion of Kenyo, 2010, on foir odminislrolive
oclion ond foir heoring, respeclively.

PPRA

58. PPRA wos of the view thot the Clouse be deleted becouse it would offect the
order of hondling comploints by the Boord ond the Authority. Further omend
Seclion 40(21 ot the Act lo reod: "Notwilhstonding, Subsection (l ) the Authoriiy
moy commence invesiigotions. oudits, reviews or toke ony other oppropriote
octions on o moiter reviewed by lhe Review Boord toking into consideroiion
the findings of the Review Boord.

Commitlee Observolion
59. The Commitlee observed thot lhe provision is unconslilullonol os il conlrovenes

Arlicles 47 ond 50 of the Conslilullon of Kenyo, 2010, on foir odministrotive
oclion ond folr heoring, respeclively.

Okoo Uchumi

60. Okoo Uchumi ogreed with provisions of Clouse 8, os it initiolly gove the Review
Boord veto powers, which could breed opulence, grofi ond lock of
occounlobilily ond ironsporency in review processes.

Clouse 9(o)
KISM

6l . KISM proposed thot the clouse be omended to reod os follows:
"A deborment under this seclion sholl be for o period of time of nol less
thon three (3) yeors ond not exceeding ten (10) yeors."

62.Ihey further proposed thot ihe clouse be omended to include o new sub-
section lo reod os follows:

"A suspension under lhis section sho/l be for o specified period of time of
nol /ess thon one (l) yeor ond noi exceeding three (3) yeors."

63.The rolionole for these omendments is to ensure o bolonce belween
deterrence while ensuring thot the sonctioned supplier(s) hove o chonce for
rehobilitotion ond restitution by copping the period to no more thon ten yeors.
Furlher, providing for bofh suspension ond deborment differentiotes the
sonclions for mild coses ond debormenl, respectively.
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54.They were olso of the view to omend the proposol to provide for opplicoble
considerotions in determining the period of suspension or deborment such os-
o) lhe severiiy of the misconduct;
b) the mognitude of ihe horm coused by the misconducl;
c) inlerference by the sonctioned porty in the Boord's/relevonl ogency

invesligolion process;
d) the sonctioned porty's posl history of misconducl os odjudicoted by the

Boord, or by ony multilolerol development bonk in coses where debormenl
decisions hos been mode ogoinsl the sonctioned poriy;

e) mitigoting circumstonces, including where the sonctioned porty ployed
only o minor role in lhe misconduct, took voluntory corrective oclion or
cooperoted in the investigotion or resolution of the cose, including through
seitlement; ond

f) ony other foctor lhol moy be considered relevont by the Boord to the
sonctioned porty's culpobility or responsibility concerning the impugned
conduct.

65.They were of the opinion thol ihe proposol further provides for extension or
eorly terminolion mechonisms of deborment periods to ollow for further
corrective oclion or restitution os opproprioie.

Commitlee Observolion
65.The Commitlee noled lhe slokeholder's proposol ond proposed lhot the

debormenl be provided for o period of nol less lhon lhree (3) yeors ond nol
exceeding six (6) yeors. This, in lhe Commitlee's view, will be enough of o
delerrenl

Clouse 9(b)
KISM

57. KISM supported the proposol os il recognizes lhe concept of mutuol
enforcement of deborment decisions by key lnternolionol Finonce lnstitutions,
signotories to the Agreement for Mutuol Enforcemenl of Deborment Decisions
doled 9tn April 2010.

Clouse 9
Mr. Dovid Chioji

68.Mr. Chioji wos of the opinion thoi the clouse be omended to include cleor
provisions for reviewing debormenls to ensure o tronsporenl review process.
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Commillee Observotion
69.Ihe Commltlee noled the slokeholder's proposol ond proposed thot the

debormenl be provided for o period of nol less lhon lhree (3) yeqrs ond nol
exceeding six (6) yeors lo ovoid ombiguity.

PPRA

70.PPRA proposed ihot, Clouse 9 be omended by deleting the words "nol
exceeding ten yeors" ond replocing it with " not exceeding three yeors"
becouse the lhree yeors period will be sufficient ond moniloring ond keeping
trock of the firms/directors deborred will be effective.

Commitlee Observolion
7l.The Commltlee noled lhe stokeholder's proposol ond proposed thot the

deborment be provlded for o perlod of nol less lhon lhree (3) yeors ond nol
exceeding six (6) yeors.

Okoo Uchumi

72.Okoo Uchumi supported the provision of Clouse 9 os lhis will ensure lhot
corrupt entities ond conflicted or froudulent individuols ond orgonizotions ore
not procured.

Clouse '10 ond I I
Mr. Dovid Chloji

73.Mr. Chioji wos of the opinion thot, the clouse be omended lo introduce
monitoring mechonisms to ensure the locol componies involved receive the
slipuloted 30% of the project volue ond thot they ore empowered ihrough
copocity building ond technology tronsfer.

Commitlee Observolion
74.Ihe Commltlee noled lhol one of the key responsibllllies of the Authority is lo

monilor ond enforce lhe provislons of the Acl. Therefore, lhe concerns of lhe
slokeholder hod olreody been colered for in lhe Acl.

Clouse I I (o)
PPRA

75. PPRA proposed thot Clouse I I (o) be omended by:
o) Deleting the proposed Subsection 6A since it is olreody provided for in the

Reg ulotions.

b) Amending the proposed Subsection 68 to reod os: "A foreign firm sholl be
eligible for procurement of controcts of volue exceeding set threshold for
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exclusive preference where lhe foreign firm hos entered into o joint veniure
procurement wilh o locol firm for not less thon thirty percent of the volue of
the procurement."

Committee Observolion
76.The Commitlee noled lhe slokeholder's views. However, lhe Commitlee

resolved lo reloin lhe provision os proposed in the bill os the provisions of o
slolule supersede lhose in regulolions.

Cliffe Dekker Hofmeyr - Kenyo (CDH)

77 .CDH proposed thot Clouse I I (o) be omended by deleting Subsection 5A ond
substituling it with: "(6A) ony procurement of one billion shillings or less sholl be
oworded 1o o locol firm." This is becouse the proposed subsection is

ombiguous ond omending it will clorify on the locol firms being oworded lhe
tenders.

Commltlee Observolion
78.The Commitlee ogreed with lhe slokeholder ond proposed on omendmenl lo

remove the ombiguity by lnlroducing lhe word 'up lo' lnsleod of 'less lhon.'

Clouse I I
Kericho County

79.While supporiing the proposed omendmenl, the residenls of Kericho County
noted lhol reserving conirocts below KES I billion exclusively for Kenyons will
creole o conducive environment for locol componies lo lhrive ond compete.
Kenyon controctors hove previously competed with foreign componies to get
such controctors. They highlighted the chollenges the controctors hove foced
with increose of instonces of corruption for one to secure o conlrocl. They
emphosized thol these qmendments will ensure foir distribution of weolth by
requiring foreign firms to portner wilh locol entities on lorger controcts,
guoronleeing oi leost 30% locol porticipolion. The mondotory sourcing 40% of
goods ond services from locol monufoclurers supports industriol growth ond
job creotion.

Sioyo Counly
B0.The residents of Sioyo County supported the clouse. stoting ihot the proposol

to reserve tenders below Kshs. lbillion for Kenyon firms is o prolective meosure
from competing wilh foreign componies. They furlher noied thot for lenders
exceeding lhe threshold, they emphosize thot foreign firms musl enler joinl
ventures with locol componies, ollocoting of leosi 30% of the procurement
volue to the locol compony, ensuring equitoble shoring of economic benefits
ond fostering sustoinoble developmenl.
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Okoq Uchumi

8l.Okoo Uchumi supported the provisions of the clouse becouse ils introduction
will oid in increosing ond promoting domeslic componies ond procuremenl of
Kenyon componies.

Clouse l2
PPRA

82.PPRA proposed thot, Clouse l2 be omended by deleling Subsection 6A ond
replocing il to reod os follows: "Where o procuremeni is of volue exceeding
set threshold for exclusive preference, in oddilion to the requirements set out
in subsection (6), o procuring entity sholl sel out specific goods, works ond
services to be undertoken by o locol firm under joini venture procuremenl."

Commitlee Observqtion
83.Ihe Committee did nol ogree with the proposol ond noled thot the proposed

omendmenl in the Bill wos vitol os il enhonced cilizen porllcipolion in public
procuremenl.

KURA

84. KURA mode submissions proposing sub-clouse (6) be omended to provide for
the rejeclion of bids thol ore obnormolly low ond unbolonced ond/or
frontlooded bids thot expose procuring entities to risks ossocioted wilh
uncertoinlies thot could result in implemeniotion chollenges ond ierminoiion
of the conlroct.

85.They olso submitted thot section 70(6) might be omended to substitute lhe
words 'but o person sholl not be disquolified on the bosis thot o bidder quoted
obove or below o certoin percentoge of engineer's estimotes' with the
following words-

"but o person sholl be disguolified on the bosis lhot o bidder quoted
below o certoin percenloge of engineer's esfimotes. "

Clouse l3
KISM

86.K|SM proposed thoi, clouse l3 of the Bill be deleted ond insteod retoin the
currenl provision in section 8l to ollow o supplier to provide evidence lhrough
new documents ond/or informolion reloting io lhe clorificotion soughl.
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Commitlee Observolion
87.Ihe Commitlee while nollng slokeholder's commenls, observed lhot the moin

inlenllon of lhe omendmenl in lhe Bill wos lo provide clorificolion ond nol lo
chonge lhe lerms of o lender.

Clouse l5
Ernesl ond Morlin
88.Ernest ond Mortin proposed thot, Clouse l4 be omended by deleting the

words "lowest evoluoted" ond replocing it with "the tender evoluoted to hove
met the quolifying requirements set out in Section 86(l ) becouse the
evoluotion of bidders is bosed on Section 86(l) ond not bosed on the lowest
evoluotion only.

Commitlee Observolion
89.The Commitlee noled thol the provisions of subseclion I in lhe Acl os currenlly

obloined ore sufficienl.

Okoo Uchumi
90.Okoo Uchumi supported fhe clouse, noting thot the exponsion is holistic ond

opens the scope for conducting due diligence lo ensure the tender hos the
required experience, skills ond quolificotions to execule the job.

KISM

9l . KISM supporled lhe proposol os it oligns with the guiding volues ond principles
of public procuremenl ond ossel disposol to promote the locol industry ond
citizen controctors in section 3 of the Acl.

KURA

92. KURA proposed omendmenls to lhe proposol to ovoid bureoucrocy ond olign
with provisions of section l3aQl o'f the Aci with regord to cleoronce of
controcts obove five billion by the Aitorney-Generol.

93.They olso submitled thot section 86 of the Ac1 moy be omended in sub-clouse
(1) to reod os follows-

"Where o foreign lenderer podicipotes in the competition for
procurement, lhe respeclive procuring entity sholl obloin on odvisory
from the Attorney-Generol on the propriety of the funding of the
foreign tenderer for procurements worlh 5 billion ond obove."

Clouse l6(b)
PPRA
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94. PPRA proposed omending Clouse l6 (b) to confine it to the successful bidder
os porl of lhe due diligence. Additionolly, o lhreshold moy be sel in terms of
the volue of the controcl requiring odvisory.

Commltlee Observolion
95.The Commltlee while noling lhe slqkeholder's views wqs of lhe conhory view

thot, oll governmenl entllles should seek odvlce ftom lhe Atlorney Generol
when deoling wilh foreign firms.

Cllffe Dekker Hofmeyr - Kenyo (CDH)

96.CDH proposed omending Clouse l6(b) by odding lhe words: "The Attorney
Generol sholl provide the odvisory opinion to the procuring entity within
fourleen doys of receiving the writlen requesl from the procuring entity." This
will provide the specific timelines within which the Attorney Generol should
provide on odvisory opinion.

Commltlee Observolion
97.The Commltlee noled lhot the limellnes withln which the Allorney Generol's

Office should provide on Advisory opinion moy be provided for in the
regulolions.

Clouse I 7
KISM

98.K|SM submitted thot clouse 17 of the Bill be omended to inserl o new
subsection immediotely ofter subseclion 6(h) os follows-

" oll controcts sholl include the lronsfer of skills ond technology plons, where
opplicoble."

Commitlee Observolion
99.The Commitlee ogreed wilh the slokeholder. However, il noled lhol lhe

proposol refers lo lhe conkocts (foreign conhocls) where lhere is o need lo
lronsfer skllls lo lhe locols.

Clouse l8
KISM

100. KISM mode submissions to omend the proposed sub-section (l A) 1o reploce
the words 'the Auihority' oppeoring ofler the word 'esloblished' with 'the
Accounting Officer of the Procuring Entity'.

Commitlee Observolion
I 0 i . The Commltlee wos in ogreemenl with the stokeholder's proposol.
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PPRA

102. PPRA proposed lo omend clouse l8 by deleting the word "Authority" in
Subsection lA ond replocing it with the word "Accounting Officer".

Commillee Observolion
103. The Commitlee wos in ogreemenl with the slokeholder's proposol.
Clouse 20
KURA

104. KURA wos of the view thot the proposed l39A be omended 1o coter for
ony deloys in the releose of Exchequer funds ond olign wilh Reguloiion 150 of
the Public Procuremenl ond Asset Disposol Regulotions 2020. This will prevent
ony litigotion ogoinst the procuring enlily where the releose of funds is beyond
their control. Therefore, lhe proposed l39A should reod os follows-

"Subject to the ovoilobility ot funds o procuring entify sholl moke
prompt ond limely poyments lo o controctor who sotisfoctorily
pefiorms the controctuol obligotions os stipulofed in the
procurement controct."

Okoo Uchumi
105. Okoo Uchumi proposed the omendment of fhe clouse to provide thot

timely ond prompl poyment sholl meon poyment within the some quorter the
invoice is poid ond no loier fhon the close of the fiscol yeor.

Commitlee Observolion.l05. 
The Commitlee, while ogreeing wilh the slokeholder, wos of lhe view lhol

lhe proposol moy be provlded for ln lhe regulolions.

Clouse 2l
PPRA

107. PPRA proposed thot clouse 21 be omended by deleting lhe word
"Authority" in Subseclion 3 ond replocing it wiih lhe word "Accounting
Officer".

Commitlee Observolion
108. The Commitlee ogreed with the proposol os lhe funclion highllghled wos o

funcllon by lhe Accounling Offlcer os opposed lo the Authority.

Clouse 22
KISM

109. KISM were of the view to reconsider ihe proposed offences toking into
occount the exlroneous foctors ihot could hinder the occounting officer or his

or her representotive from fulfilling their mondote.
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Commitlee Observolion
I 10. The Commitlee observed thol, lhere wos o need lo slreomllne procuremenl

ond ensure thol, occounling offlcers comply wlth the Acl lo ovoid loss of publlc
funds.

Clouse 24 (o)
Ernesl ond Morlin
'I I l. Ernesi ond Morlin proposed omending Clouse 2a@l by deleling "7(o)" ond

replocing it with "B(o)" since lhe threshold is provided for in "8(o)".

Commitlee Observolion
\12. The Commitlee ogreed with the slokeholder.

Clouse 24 (b)
Ernesl ond Morlin

ll3. Ernest ond Mortin proposed omending Clouse 24(b) by deleting the word
"forty" ond replocing it with "thirty" ond olso deleling the word "citizen
coniroctors" ond replocing it with "locol firm". This is to moke it consistent wilh
Clouse I I of the Bill.

Commltlee Observolion
I 14. Ihe Commitlee hod o conhory oplnion from lhe slokeholder os clouse l l

of lhe bill reloles lo Joint venlure procuremenl, while lhe proposol in clouse 24
reloled lo sourclng supplies from cllizen conhocfors.

Clouse 24 (oXili)
PPRA

115. PPRA mode submissions io omend CIouse 24 (o) (iii) by deleting the word
"one billion shillings" ond replocing it with the word "500 million shillings"
becouse enocting it will leod to increosed prices of supplies os well os
increosed costs of implementing projects os lhere will be no effeclive
competition in ihe tendering process os outlined in Article 227 (ll oI the
Constitulion hence occosioning odditionol expenditure of public funds.

Commitlee Observolion
I 16. The Commitlee hod o conhory opinion on lhe proposql ond noted thot it

wos lmporlonl lo enhonce clllzen porlicipolion in public procuremenl.
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Clouse 25(o)
KISM

117. KISM were of the view to delete lhe clouse ond retoin the current section
175(3) of the Act. This is becouse sub.jecting judiciol review opplicotions
reloting to public procurement to the Civll Procedure Code regime will present
o chollenge to procuring entities resulting in lengthier couri oppeoronces.

I 18. On the conirory. lhey submitted thot the proposol be omended to compel
the High Court 1o opply Article 159( ) of the Constitution ond Section l0(l ) of
the Foir Administrotive Act, Cop 7L by heoring ond determining motlers
without undue regord lo procedurol lechnicolities.

I 19. ln oddition, they submitted thot the proposol be omended to provide for o
simple procurement judiciol review process.

120. Moreover, they proposed the deletion of the cunent section 175(4) ond (5)

ond reploce with o new subseclion to reod os follows-
"lf the High Court foils lo moke o decrsion within the prescribed
timeline under subsection (3), fhe decision of the Review Boord sholl
be finol ond binding lo oll the porfres.
lf the Court of Appeol foils lo decide within the prescribed timeline
under subsection 14),lhe decision of the High Court sholl be finol ond
binding to oll porties, provided thol lhe High Court sholl hove mode
the oppeoled decision within the prescribed fimelines. "

Commitlee Observolion
121 . The Commitlee hod o conhory opinion from the slokeholder os lhe

provision loys oul lhe procedure for judiciol review for oppeol lo lhe Hlgh Courl
ond subsequently lo lhe Court of Appeol in occordonce wlth lhe Civll
Procedure Acl ond lhe Courl of Appeol (Orgonizolion ond Adminlshotion) Act.

Clouse 25
KEPSA

122. KEPSA proposed omending the proposol to provide oppellonts sufficient
lime to odequotely prepore their cose(s). The clouse be omended to reod os
follows-

"Appeols from the decision of the High Courf sho/l in 14 doys be
mode in occordonce with the Courl of Appeol (Orgonizotion ond
Administrotion) Act."
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Commltlee Observolion
123. The Commiilee hod o conhory opinion from the slokeholder os lhe

provision loys oul lhe procedure for judiciol review for oppeol lo lhe High Court
ond subsequenlly lo lhe Courl of Appeol in occordonce wllh the Civll
Procedure Acl ond lhe Courl of Appeol (Orgonizollon ond Adminisholion) Act.

Clouse 25
KISM

124. KISM mode submissions proposing to delete the proposol to ovoid deloys in
procuremenl motters, noting thot o procuring entity connot conclude
procuremenl during the judiciol review of procurement proceedings, resulting
in o negoiive impoct on business ond o hompered service delivery lo the
public.

Commitlee Observolion
125. The Commltlee hod o conhory opinion from lhe slokeholder os lhe

provision loys oul lhe procedure for judlclol review for oppeol lo lhe High Court
ond subsequenlly lo lhe Court of Appeol ln occordonce with the Civll
Procedure Acl ond lhe Courl of Appeol (Orgonlzolion ond Adminislrotlon) Acl.

Clouse 26
KISM

126. KISM wos of lhe view thot, there is o need to reconsider the proposol ond
olign it io the existing provisions of the Supplies Proctilioners Monogement Act,
Cop 537. thot provide o cleor fromework for hondling ond mitigoting motters
of professionol misconduct. Motters reloting to professionol misconduct should
be hondled by KISM, while other moiters moy be hondled by the procuring
enlily's internol disciplinory processes ond through odministrotive oction.

Commitlee Obrervolion
127. The Commitlee observed lhol, lhere wos o need lo skeomline procuremenl

ond ensure lhol occounllng officers comply wllh lhe Acl lo ovold loss of public
funds.

Sioyo County

128. The residents of Sioyo County mode the submission in support of the clouse
stoting thot the omendmenl will ensure thot controctors delivering
subsiondord goods ond services foce severe penolties. This will ensure quolity
outcomes in public projects.
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Clouse 27
KISM

129. KISM proposed relooking the proposol becouse il imposes on extremely
horsh fine. A fine should nol be extreme but severe enough to promote
deterrence.

Commitlee Observotion.l30. 
The Commitlee observed lhot, lhere wos o need lo slreomline procuremenl

ond ensure lhol occounting officers comply wllh lhe Acl lo ovold loss of public
funds.

Generol
KEPSA
l. KEPSA mode other proposols reloting to other provisions of the Public

Procurement ond Assei Disposol Act, Cop 4l2C os follows; -

Seclion 2
l3l. The currenl definition of the term 'public money' is ombiguous ond

potentiolly ollows donor funds to be considered os public money even when
monoged by privote entities, poriiculorly if those funds ore used for the public
good. Therefore. omend the definition to reod os follows-

"inc/udes monetory resources opproprioted to procuring enlities
through the budgelory process os we/l os exlro-budgetory funds,
including oid, gronts, ond loons to fhe Government of Kenyo which ore
under the control of a public entity."

132. Amend the definition of the term 'occounting officer' to include o more
inclusive definition lo eliminole ony ombiguily regording who serves os the
occounling officer in oll public procuring entities.

133. Amend the definition of the term 'disposol' to ensure thot the sole, leose or
other divestiture of ossets is considered disposol only in situolions where lhe Acl
prescribes o specific procedure for how such divestilure should loke ploce.
The definiiion should be omended to reod os follows-

"meons lhe divestifure of unserviceoble, obso/escent, obsolele or
surp/us pub/ic ossets. inc/uding intellectuol ond proprietory rights ond
goodwill ond olher rights of o procuring entity by ony meons
including sole, rentol, leose, fronchise, ouction or ony combinotion
however clossified. "

Seclion 30
134. Amend the section io include on odditionol quolificotion for members,

requiring troining ond/or experience in public finonce or procuremenl. in
oddition to their existing fields of experlise. This is to ensure members ore well
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equipped 1o hondle complex procurement issues thereby resulling in more
occurote ond efficienl decision-moking ond the creotion of o more robust
ond competeni oversight body.

Seclion 35
135. Amend the section lo require the Authority to odopl o specific timefrome

of 21 to 30 doys for conduciing ond compleling investigotions. This is to prevent
invesiigotions from hindering time-sensitive procurement processes.

Section 4l(l)
136. Amend ihe seciion to limit deborment to persons convicted of on offence

under the Act to ensure foirness ond oblectivity.

Seclion I 7l
137. Amend the section lo include o requirement for publicolion of decisions

mode upon completion of reviews by the Review Boord.

New Provision
138. Amend lhe Acl to creote o specific cotegory for innovolive procuremenls

ollowing for more flexible lendering procedures such os competitive
negotiotions or direcl procurement when procuring cutting-edge
technologies or solutions.

Commitlee Observolion
139. The Commitlee noled wilh oppreciolion lhe submissions by the

stokeholders ond noled lhot the Nolionol Treosury moy consider the oddltlonol
proposols in o fulure review of lhe Acl.
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CHAPTER FOUR

4.0 COMMITTEE OBSERVATIONS
.l40. The Commitlee hoving considered the Public Procurement ond Asset

Disposol (Amendmeni) 3il, 2024 (Notionol Assembly Bills No. 48 ot 20241
observed thot-

The proposed period for deborment of not more thon l0 yeors wos
too punitive ond there is need to provide for lesser period but punitive
enough to be o detenence. ln view of this, the Committee is

proposing o period not less thon three (3) yeors ond not exceeding six
(6) yeors.

lt The proposol to omend the Acl to provide for ihe threshold of one (l )

billion for locol controctors is o welcome move os this will promole
locol entrepreneurs

ilt. The Bill seeks to omend seclion 44 of the Act to iosk on occounting
officer to ensure thot locolly produced products or services ore
prioritized. ln oddition, occounting officers sholl ensure fhot
technology, knowledge ond skills tronsfer plons from foreign firms ore
priorilized in the procurement ond osset disposol process;

ln relotion to the preferentiol treotment of locol firms vis-o-vis foreign
firms, the Bill seeks to omend section 53 of the Act to provide thot ony
procurement of less thon one billion shillings sholl be oworded lo o
locol firm. lt olso provides lhot o foreign firm sholl be eligible for
procurement of controcts of more thon one billion shillings where lhe
foreign firm hos entered inlo o joini venture procurement with o locol
firm for not less ihon 30% of the volue of lhe procurement;

ln respect to lhe prohibition of cilizen controctors from subconlrocting
to o foreign compony. the bill seeks lo omend section 86 of fhe Act
to prohibit cilizen controciors who become successful tenderers from
sub-controcting to foreign componies unless the knowledge, skill,
good or service is not ovoiloble in the country;

Finolly, in reloiion lo the proposol to increose of moximum controcl
omounts for citizen conlroctors from 500 million to I billion, the Bill

seeks lo omend section 157 of the Act to increose the moximum
omounts for citizen conloctors to obove one billion shillings;
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CHAPTER FIVE

5.OCOMMITIEE RECOMMENDAIION

141 . The Committee hoving considered the Public Procurement ond Asset
Disposol (Ame ment) Bill, 2024 (Notionol Assembly Bills No. 48 ol 20241
recommends t ot the Ho se opproves thot Bill with omendments.
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AGENDA
Consideration and adoption of the following reports.

t. Consideration and Adoption ofthe report on The I'ublic Procurement and Asset
Disposal (Amendment) Bill, (National Assembly Bill No 48 of 9o?+)

2. Consideration and Adoption ofthe report on The Public Finance Management
(Amendment) Bill zoe,r. (Amendment No. s.) Bill (National Assembly Bill No. +4 Of
2oe+)

3. Consideration and Adoption ofReport on The Public Finance Management
(Amendment) Bill zoe+. (Amendment No. +) Bill (National Assembly Bill No.+5 of
2024)

MIN No- NA/F & NP /9094/ 34OI PRELIMINARIES
The meeting was called to order at 5.15 pm bllowed by prayer by Hon. Joseph Kamau
Munyoro, MP

MIN No- NA/F & NP/qoe+/ s+t: CONFIRMATION OF PREVIOUS MINUTES
Confirmations ofthe minutes ofthe previous sittings were dillered to the next sitting

MIN No. NA/F &, NP / 2024/ 349: CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC PROCUREMENT AND ASSET
DISPOSAL (AMENDMENT) BILL (NATIONAL
ASSEMBLY BILL NO 48 OF qoe4)

The Committee adopted the report, which was proposed by IIon. Joseph Kamau Munyoro,
MP, and seconded by Hon. CPA. Joseph Maero Oyula, MP.

Committee Recommendations
The Committee, having reviewed The Public Procurement and Asset Disposal (Amendment)
Bill (National Assembly Bill No 48 of9O94), recommended that the IIouse approve the report.

MIN NO. NA/F & NP/9O'4I343: CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC FINANCE MANAGEMENT
(AMENDMENT) B[LL eoe4.
(AMENDMENT NO. r.) BILL (NATIONAL
ASSEMBLY BILL NO. 4,1OF 9094)

The Committee adopted the report having been proposed by Hon. (ieorge Sunkuiya Risa, MP
and seconded by Hon. Paul Kibichiy Biego, MP.

Committee Recommendations
The Committee having reviewed The Public Finance Management (amendment) Bill 2o2.l.
(amendment No. s.)Bill (National Assembly Bill No.4.t ofeoe+) recommended that the IIouse
approves the report.

N No. NA/F &NP/eoe4/ s4bl CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC FINANCE MANAGEMENT

MI
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(AMENDMENT) BILL eoe4. (AMENDMENT
NO.4) BrLL (NATIONAL ASSEMBLY BILL NO.
45 oF 2oe4)

The Committee adopted the report having been proposed by Hon. Joseph Makilap Kipkoros,
MP and seconded by Hon. CPA Jr.rlius Kipletting Ruto, MP

Committee Recommendations
The Committee having reviewed The Public Finance Management (amendment) Bill 2094.

(Amendment No. +) Bill (National Assembly Bill No. 45 of 2024) recommended that the
House approves the report.

MIN NO. NA/T & NP/9O24/3fi1 ADJOURNMENT
There bein
be held on

c noo r business, meeting was adjourned at 6:95 PM. The next meeting will

N
DATE 2-( ND', A grv

SIGNED:... a

HON. CPA. KURIA KIMANI, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON FINANCE AND
NATIONAL PLANNING.
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T1c Dcplrrnrc,rt.ll (:()111r(t('(. r,rr lrrr;rrrcc .rnrl N,rtion.rl Pl,rnntttg tr crtalthshcrl Pt,r!tralrr trr

Natr.rnrl Arscnrtrll. Sr.rlldirrp Ortlcr 216 wlttclt ttr,rtttl,ttcs tl ltlu oh\, to tl.Udy ond reviaw oll thc
l.girldtion r"rtrrcd to it.

]tc Rrblrc Irrr:rncc I'tlnlgcl]renr (nn]cnd[rcn() (No.3) Bill (NrtrooalAssernbly Brll No. 44 of 2024;;
'l-hc hrblrc Frrr.rrrcc M;rn.rgcrrrcnt (AnlcldrIrcnt) (No.4) Bill (Nattortal Asscnrbly Brll No.45 of 20241

.rnJ Thc PrrL.lic Procurcnrcnt And Assct Dispos;rl (Arnendrncnt) Bill (Nltional Asscmbly Bill I'lo.

4s of 202{) undcr-\ /cnt thc Frrst Reldrng pursuanr ro standrng ordcr 127(3) on Wednesday,

13. Novenrber 2024 and were contmitted to the Dcpartrnental Committee on Ftnance and

National Phnning for considcration and reporting back to the House. The principal oblecr of the

Brll (s) rs as followsl

l. The Public Finance l'lanagement (Amendment) (No.3) Bill (National Assembly
Eill No. {4 of 2024)

The Bill seeks to provide for the financing of transferred functions between the fwo
levels of government in accordance with Article 187 of the Constitution. The Bill
provides that transferred functions shall contirrue to be funded from previous sources
as contained in the approved budSets ofthe transferring level ofgovernment and that
the cost ofthe transferred functions shall be based on the costing framework provided
in the national and count), Sovernment nranuals.

2. Thc Public Finance Manatement (Amendment) (No.4) Bill (National Assenrbly
Bill No. {5 o12074)

The Sill seeks to amend the Public Finance Manatement Act (Cap. 4l 2A) to clarify
tlrc efrcctive detes of the debt threshold requirement for the Cabinet Secretary
National Tretsury to ensure compliance and provide a framework for
implcmcntation of accrual accounting in Government and risk management by the
Public Scctor Accounting Standards Board.

3. The Public Procuromcnt and Asset Disposal (Amendnrent) Bill (National
Asscmbly Bill No. ,18 o12021)

Thc principel obi.ct of th3 bill ir to rmcnd the Public Procurement and Asset DisPosal

AGt (Cep 117C). fo Prctcribc thc threshold of Procur€mcnts that shlll be awarded to
loc.l lirms to promot tfiG groyvth of local industries. Tho Bill alto Prescribes a Penalty
{or tny person who rctittert a firm on behelf of a non'Kenyan for purposes of
benefitting from r procurement that falls within a prescribed threshold'

Pursant to fiG provisions of Anlcle I I 8( l) (b) of lhe Constitu(ion oI Kenya and Standing Ordcr
lzl (rl, d{ cprnmhrca hcrcby invior you for a mc€tint to receive }rour submisiron ard

comrr;tr oo drc t.ld Bill(r). thc mGcdnt will be held on Friday, 22d Novonrbor and

trturdrr,2ld Novombor 202i rt Hinl Chembcr, County Hrll, Prrllanront Euildings
from tOO t.m. at p.r drc atuchcd schcdule.
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Alex Kanyi<Alex.Kanyi@cdhlegal.com>
To
Clerk of the National Assembly
Cc
beniamin magut
benson kamande
winfred kilonzo
Sammy Ndolo

CAUTION:This Mail Originated from outside of the Organization, Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

Dear Hon. Samuel Njoroge

We thank you and the team for inviting our firm, Cliffe Dekker Hofmeyr (Kenya) to provide comments on
the Public Finance Management (Amendment) (No.3 &4) 8 ,2024 and the Public Procurement and Asset
Disposal (Amendment), Bill, 2024.

The Bills generally provide positive changes

We propose the below amendment to the Public Finance Management (Amendment) (No.3) Bill, 2024

lssue
Public participation
on lransfer of
funclions

Proposal
We propose that a section
be added in the proposed
Bill to require that public
participation is done
before transfer of
functions from level to the
other.

Justification
The transfer of functions from one level of
government to another is a critical task that affects a
huge population therefore a matter of public interest.
We have in the past experienced a tussle when
Nairobi County transferred its functlons to the
National government with the governor alleging that
he was incapacitated.

https://www.citizen,disital/news/sonko-withdraws-
from-aqr€ement-transf€rrinq-nairobi-county-
functions-to-nms-JJ9E66

The effects to the residents of Nairobi continued
notwithstanding.

ln this regard, we propose that such transfer of
functions from one level to another be subjected to
public participation so that the public can have their
views considered before the transfer is done.

The Public Finance Management (Amendment)
(No.3) Bill, 2024 should therefore be amended to add
Clause 186 (F) stating that:

The Cabinet Secretary and the County Executive
Committee member for finance for the affected
County shall ensure that there is public pafticipation
in the process of transferring functions from one level
of the government to the other.



We propose the below amendment to the Public Procurement and Asset Disposal (Amendment), Bnl,2024

lssue
Ambiguity in section
'l 1 (a) of the Bill on
where to place a
procurement that is
exactly one billion
shillings

Proposal
We propose that section 11 (a) of the
Public Procurement and Asset
Disposal (Amendment), Bill, 2024
should be amended to read as
follows:

Justification
lfthe clause is amended as proposed, it
will be clear that any procurement ofone
billion shillings or less will be awarded to
a local firm. This will resolve a potential
problem with the current drafting of the
Bill where a procurement that is worth
exactly one billion shillings can neither
be to a local firm or a foreign firm.

a the
new

By anserting
following
subsections
immediately
subsection (6)-

after

"(64) any procurement ol one billion
shl/,ngs or /ess shall be awarded to a
local firm.

Clause (68) should remain as
currently drafted.
"6(8) A foreign firm shall be eligible
for procurement of contracts of more
than one billion shillings where the
foreign firm has entered into a joint
venture procurement wlth a local firm
for not less than thirty percent of the
value of the procurement."

Timelines for the
Attorney(AG)
General to provide an
advisory on propriety
of the funding of a
foreign tenderer

We propose that section 16 of the Bill
be amended to provide for the
specific timelines within which the
Attorney General should provide an
advisory opinion to the procuring
entity. We propose fourteen (14)
days.

The section should be amended to
read as follows:

" 16(2) Where a foreign tenderer
participates in the competition for
procurement, the respective
procuring entity shall obtain an
advisory opinion from the Attorney-
General on the propriety of the
funding from the foreign
tenderer. The Attorney General shall
provide the advisory opinion to the
procuring entity within foufteen days
of receiving the written request from
the procuring entity.

The current wording of the section gives
an unlimited time to the Attorney
General to give an advisory opinion on
the propriety of the foreign tenderer.
This exposes the procuring entity and
the tenderer to abuse or unnecessary
bureaucracy. lt is important to provide a
specific timeline for the Attorney
General to provide the opinion for clarity.

We trust that our submissions will be considered



Kind Regards

Alex Kanyi
Partner - Tax
Kieti Law LLP
Merchant Square, 3rd Floor. Bloct D. Riverside Drive, Nairobi. Kenya
P.O. Box 22602-00505. Nairobi, Kenya
Tet. +254 731 086 649 / +254 7'0 560 '114 Mobil€. +254 724 498 999

Alex,KrnviadadhlcErl.com
I httosr/*ww.cllllcd.kk.rhofmcvr.com - ki.ti.html
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KEPSA MEMORANDUM ON THE PUBLIC PROCUREMENT AND ASSET DTSPOSAL (AMENDMENT) BttL, 2024 AND
PROPOSALS ON POSSIBLE AREAS FOR AMENDMENTS TO THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT, 2O1S

About KEPSA

The Kenya Private Sector Alliance (KEPSA) is the apex body for the private sector in Kenya. KEPSA brings together local and
foreign business associations, federations, chambers of commerce, professional bodies that are sectoral umbrella bodies and
individual sectoral business membership organizations, corporates, from multinationals to [arge and medium-sized companies,
SMEs, and start-ups from all sectors ofthe economy, across all parts ofthe country. This gives KEPSA a reach ofover 2 miilion
businesses directly and indirectly. KEPSA also serves as the national focal point ofthe East Africa Business Council (EABC), the
umbrella body of businesses in East Africa. lt hosts the International Chamber of Commerce (ICCJ Kenya Chapteri a member of
the ICC with a reach of over 45 million businesses globally.

KEPSA coordinates businesses to speak with one voice and engage local and foreign governments, development partners, and
other stakeholders on cross-cutting policies, laws, and regulations for private sector development. It allows sectoral business
organizations to engage in sectoral issues.

Additionalty, KEPSA runs projects for the private sector and the country's socioeconomic development, such as youth and jobs

and climate change initiatives. It does this by being the focal point for all stakeholders to reach businesses in a coordinated
manner. Through the proiects, KEPSA supports business development with opportunities for training and capacity building
networking, financial linkages, nlentorships and coaching, access to markets, value chain enhancement, and investment
opportunities with partners worldwide.

Its social arm, KEPSA Foundation's, mandate is to strengthen socio-economic transformation by engaging private sector
members in social projects, ensuring its expertise and resources are utilized for impactful interventions in the community and

with stakeholders. The Foundation coordinates businesses' engagement with the government, development partners, and other
stakeholders on social issues that address the environment and vulnerable communities as well as issues of governance under
the five priority areas, namely: Fostering Governance and National Value System; Empowerment of Women, Youth, Persons with
Disabilities & Childcare; Community Climate Action and Sustainability; Community 0utreach and Partnerships; and Knowledge
Institute and Think Tank.
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What the funendments Seek to Achieve
The proposed amendments to the Public Procurementand Asset Disposal Act, 2015, aim to strengthen the principles of fairness,
transparency, competitiveness, and cost-effectiveness in public procurement, as outlined in Article 227 of the Constitution of
Kenya. The changes are designed to address emerging issues, align the procurement framework with global best practices, and
incorporate insights gained since the Act's implementation. The amendments focus on improving procurement management

systems for both national and county governments, enhancing transparency, and eliminating avenues for cormption, conflicts of
interest, and abuse of office. Ultimately, these reforms ensure that public procurement consistently delivers value for money
while upholding accountability and integrity across the public sector.

Following the call for submissions, we as KEPSA submit as follows:

1 Clause 26
Right to judicial review oI
procurement

"Appeals from the decision of the

High Court shall be made in
accordance with the Court of
Appeal (Organization and

Administration) Act, 2015"

Amend clause 26 in the Bill to read;
"Appeals from the decision of the High

Court shall in 14 days be made in
accordance with the Court of Appeal
(Organization and Administration) Act

Currently, the PPADA does not
provide a timeline after a High

Court determination for an

aggrieved party to seek redress at
the Court ofAppeal. Given that the
appeal must be supported by High

Court proceedings, which are not
issued immediately, extending the
appeal window to 14 days would
provide appellants with sufficient
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time to adequately prepare their
case

2.

The definition of "Public Money''
which states 'includes monetary
re s o u rc e s a p p ro p ri a ted to pro cu rin g
entities through the budgetary
process, as well as extra-budgetary

funds,
including aid, grants, and loans, put
at the disposal of procuring entities
by

donorsi

Section 2

lnterpretation
Proposal to amend the definition to
read as follows: -

'includes monetaty resources

appropriated to procuring entities
through the budgetary process as well as

extra-budgetary funds, including aid,

gronts, and loans to the Government of
Kenya which are under the control of a
public entity'

Extra-budgetary funds should only
be classified as public money when
they consist of aid or loans
provided to the Government of
Kenya and specifically put at the
disposal of a public procuring
entity.
The current definition is

ambiguous, as it potentially allows
donor funds to be considered
public money even when managed

by private entities, particularly if
those funds are used for the public
good or in a manner that benefits a

public entity.
Any aid, grants, and loans to
programs funded and managed by
private development partners for
the benefit of a public entity or
public initiative are not public
funds.
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This ambiguity should be

addressed to:

a) ensure that only funds
directly controlled by
public entities are classified

as public money, thereby
preventing unintended
classification of private
procurement activities; and

b) avoid unnecessary hurdles
in the implementation of
donor-funded programs i.e.

encourage collaboration
berween public entities and
donors.

3 Section 2

The definition of "Accounting
Officer" which states: -

has the meaning assigned to it under

section 2 of the Public Finonce

Management Act, 2012 (No. 18 of
2012);
"accounting oficer" meQns-

Recommendation that either the Public
Procurement Asset Disposal Act
(PPADA) or the Public Finance

Management Act (PFMA) be amended

to include a more inclusive definition of
the accounting officer in a procuring
entity.

The PFMA identifies the
accounting officer for national
government entities, county
government entities, the fudiciary
and the Parliamentary Service

Commission but does not explicitly
specifo the accounting officers for
other public bodies, such as

commissions, state corporations,
public schools and universities,
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(a) an accounting officer of a
notional government entity
referred to in section 67;

(b) (b) an accounting officer of o

county government entity
referred to in section 148;

(c) (c) in the case of the

ludiciary, the Chief Registrar
of the Judiciary; or

(d) (d) in the cose of the
Parliamentary Service

Commission, the Clerk of the

Senate;

urban areas, and public entity
pension funds.

Given the critical role of the

accounting officer at various
stages of the procurement process,

it is essential to eliminate any

ambiguity regarding who serves as

the accounting officer in all public
procuring entities.

4 Section 2

The definition of "Disposal" which
states 'means the divestiture of
public assets, including intellectual
and proprietary rights and goodwill
and other rights of o procuring

entity by

any means including the sole, rentol,

lease, fronchise, ouction, or any
co m bination howeve r, c la ssifie d ;'

Proposal to amend the definition to

include the words "unserviceable,

obsolescent, obsolete or surp/us" before
'public assets'to read as follows: -
"means the divestiture of unserviceable,

obsolescent, obsolete or surplus public

ossets, including intellectual and
proprietary rights and goodwill and
other rights of o procuring entity by any

meons including sale, rental, lease,

franchise, auction or any combination
however classified."

Amending the definition of
'disposal'will ensure that the sale,

lease, or other divestiture ofassets

is considered disposal only in

situations where the PPADA

prescribes a specific procedure for
how such divestiture should take
place.
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5 Section 30

Qualifications of members of the
Review Board

Proposal to include an additional
qualification for members, requiring
training and/or experience in public
finance or procurement, in addition to
their existing fields of expertise.

Ensuring that members possess

this additional training and/or
experience in public finance or
procurement means they will be

bemer equipped to handle complex
procurement issues, leading to
more accurate and efficient
decision-making and ultimately
creating a more robust and
competent oversight body.

The absence of such qualifications
can hinder the Board's ability to
make timely and well-informed
decisions on procurement matters.

6 Section 35
Investigations

The Authority adopts a specific
timeframe for conducting and
completing investigations, with a

suggested timeframe of 21 to 30 days.

The Authority, under this Act, is

empowered to investigate
procurement or asset disposal
proceedings and determine
breaches ofthe Act, after which the
Director General issues orders.
Howeve4 this process currently
does not have a defined timeframe.
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Given the limited duration of
tender validity periods, it would be

beneficial to impose a time limit on

the investigation period, similar to
the strict time limitations applied
to disputes under the PPADA, to

prevent investigations from
hindering time-sensitive
procurement processes.

7 Section 41(1)
Debarment

The criteria for debarment under
Section 41(a) and (b) should apply only
if a person has been convicted of an

offense under the PPADA or any other
Kenyan law or any other iurisdiction

The current wording which sets

the grounds as having "committed
an offense," is overly subjective
and open to interpretation. [t
allows for potential debarment
without the legal certainty of a
conviction,
To ensure fairness and obiectivity,
debarment should be based solely
on a conviction.

8. Section 171
Completion of Review

Proposal to amend the section to
include a requirement for publication of
decisions made upon completion of
reviews by the Review Board.

While the Review Board currently
publishes decisions on its website,

the portal is not always up to date.

This proposed amendment will
formalize the practice.
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Additionally, as a practical
measure, the Review Board should
consider making its database

'searchable' to facilitate the
process of finding precedents on

decided matters, enabling users to
efficiently search the database for
relevant decisions.

9 New Innorntion Provision We recommend the creation of a

specific category for innovative
procurements, allowing for more

flexible tendering procedures, such as

competitive negotiations (S. 131) or
direct procurement (Ss. 103-104),
when procuring cutting-edge

technologies or solutions.

Standard procurement methods
like open competitive bidding may
not be ideal for procuring
innovative or complex solutions.
Flexible procedures will
encourage suppliers with
innovative capabilities to
participate in government
contracts without being
constrained by rigid procurement
requirements.

Thank you for your consideration and attention.

You ncerel

Ca u , EBS, MBS, HSC

Chief Executive Officer
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NIr. Samucl Njoroge
Clerk of National Asscmbll',
P. O. Box 41482-00'100 Nairobi
23d November 2024

Dear Sir,

RE: OKOA UCHUMI SUBMISSIONS ON THE PUBLIC FINANCE MANAGEMENT

O{MENDMENI) BILTS AND THE PUBLIC PROCUREMENT AND ASSET DISPOSAL
(AMENDMENT BILL

The Okoa Uchumi Campaign is a civil socicty platform working with stakeholders to rcdress Kcnya's public

dcbt crisis. Thc coalition seeks to push for politica.l accountability, and bolstcr constitutional safcguards in
public debt management, for debt sustainability through a balanced and equitable budget.

The lnstitutc for Public Finance and the lnstiture for Social Accountabilitl' as sector experts in the coalition

prepared this joint proposal for The r.National Assemblv on the Campaign's rccommendations to be

considered in the Public Finaocc Managcment Amendment Bills and the Public Prrrurcmcot and Asset

Disposal Amendmcnt Bill 2024. Thc submission highlights thc proposed amcndmeot to t[rc law, supportcd

bv a statement on the issues to be addressed and a iusdfication frrr thc ptoposed amendments. We availablc

to highlight our submissions to thc Financc and National Planning Dcpanmcotal Committcc. Wc look

forward to hearing from you and engagrng in this important national exercise that will shapc thc fiscal

Iandscape of Kcn1a.

Yours sinccrcly,

Diana Gichcngn,
Executive Directot TISA

CC Mr. Bcnson Kamandc ;Clcrk National Assembly Departmcntal Commince on Finance and National
Planning



INTRODUCTION

The 13rh Parliament apptoved the Public Finance }lanagement (Amendment) Bill 2023 onJune 2023 beforc it u'as assenred into law by ric President in October
2023 and implemeotation commenced by n-ovember 2023 changlng the dcbt ceiling from Ksh.l0 trillioo to a debt anchor of 55'lo of GDP io presenr value in Seci()n
50 of PFIV Actr. The amcndmcnt funher introduccd subsectioo 2C allowing thc Cabinet Sccrctary five ycats to comply with the dcbt anchotl. One r.ear latcr, I{embcrs

botowing bl removing the 55% clcbt anchor that u'es brcached beforc implemcntation. Public debt as a pcrccntage of GDP in prcsent value stood ar 67n/o rn

December 2022 aod increased to 68.27n in December 2023 before slighdv declining to 67.2'7" in December 202.|. \\hile thc 2024 Budget Revicw and Outl<-rok Paper

@ROP) sulgests susuinable dcbt levels, the lnternattrnal Monetary Fund assessment places Kenla at a high risk ofdefault. As indicated above, sctting the 5570 debr
anchor and allowing more compliance period to the CS Treasury cootinuously debased the economy br ovcrsccing wanton borros iopl. Follou-ing a similar strateg1'

6nance development expenditure as opposed ro allocating only 46% (Ksh.35{1.7 billioo) of rhe Kshs.766.4 billion borrowed, in FY 2023/ 24 ro developmenC. Orher
indicators such as the debt-to-exports retio in prcscnt valuc, Public and Publicly Guaraoteecl cxtcrnd debt-to-cxports and PPG dcbr service-ro-revenue ratios have

all breachcd thc set threshold to conErm how unsustainable thc siruadon rcmains5.

l&trile rhe l\ledium-Term Debt Management Strategl,and BROP focus more on enhanced revenue mobilization through tax policv and administrative reforms, \f,.e

proposc rhat thc National Assemblv end ric Exccutivc to fast track thc roll out of an cnd-to-cnd c-procurcmcnt srstcm to increasc uarsparcncy. Thc Prcsidcnt in

the iolctest at agreed mtcs. Conversely, as of 30th J:unc 2024, Pcnding Bills in the National Govcmmcnt pitled to Ksh.5l6.3 billion wirh Srate Corporations

implcmenration of accrual accounting fo! seaf ess cash managcment lbr all government asscts and liabiliries. Zcro-based budgeting is anothcr * ay to curb the ever-

primarill' targctcd dcvolution through countics, Judiciaw, Parliament, and indcpcndcnt institlrtions. At thc samc timc, thc Exccutilc budgct still accountcd for 977u

of allocations to the Natiooal Govemment, thus highlv contributing to the Executive caprure and compromise in oversight rolcs. Cutting dowo the numbcr of

I httpsr/k€nystaw.org^Utrtasdman/pdfdownlo€ds/Acts,/2o23nflePublicFinanc6ManaEemant Amsndmeni_Act_2o23-pdt

'? 
hnps://wl,vw. busin€ssdsityalrica.com/bd/economy/mps-spproves-conversion-ol-shl Orrn-debt-ce iling-to-6nchor-4280354

i https://\,!ww-irea3ury.go. ke/wp-contsnvupLoatu/2024lr 0/202a- Budgst- R€viaw-and-Ourlook-Paper.pdf

' http://partaament.go.k6/shes/delauLVfi16s/2O2rl-O212i21%214odium-f.tm%2OD€bt%2OManag€ment%2OSrrat6gy_1.pdl
I httP3r/ axiusticestrica.neVsite3./defsulVlileYpublicstions/Han8ing%2ooo9t2Oa%2OPrecipice.pdl
t https://wvtr..tre6sury.go. k€/wp,contenl/upLosds t2024/10t2o24-8vdge\-Revaew-6nct-Ouilook-Paper. pdf



service deliven,.

Thc ideotified issues confirm where the priorirl for ptudent public debr managemeo! [ies. Theref()re, \r'e are convinced rhat amending section 50 of the PFtrl Act
annualh to allow lcckJess borrowing with a fivc-year compliancc period to thc CS Trcasury cannot be a Kcnyan Priority at a timc when parliamcnt and the Office of
the r\uditor Gencral are not surc of thc actual debt stock contrary to Atticle 211 of the Constiturion of Ken_va, 2010. Based on the above prrsition, TISA and IPF
submit thcir vieu,s es follou's:

The Public Finance Management (Amendment) (No. 3) Bill, 2024

Clause 2: Financial
iManagement in the
Transfcr of
Fuoctions

The Bill introduces amendments to
Section 186 of the Public Finance
I\lanagcmcnt Act, incorporating nc'*'
provisions to strcamlioc the financing of
functions transferred betucen the nationa.l
and counn' govcrnments. It stipulates that
such transfcrrcd functions'r'ill continuc to
bc fundcd from thc sources as oudined in
thc approvcd budgets <,f the transferring
lcvcl ofgovemmcnt. Additionally, the cosr
of thc transfcrrcd functions rvill bc
detcrmhed bascd on the costing
framework detailed in thc manuals of the
national and county governmeots.

Furthermore, the Bill requires that any
transfer agteement betu.'een the two le\.els

of government must include provistrns
addressiog the acquisition, disposal, and
transfer of assets and liabilities. It also
mandates that the transferring level of
government Prepares cash flo\I'
projections based on anicipated reveoue
fnrm r.arious sources, eosuring a

Ttrese provisions are a significant and
commendable developmeot, as rhey provide
much-nccdcd clariq' on thc finaocing fiameu'ork
frrr functions transfcrrcd between countl and
nadonal govemments-e process that has faced
numcrous challcnges in the past. B] aligrung with
Article 187 ofthc Constitution, which govcms rhc
transfet of functions ben*'een lcvels of
g()vernmcnt, the amcodments ensure that
transferrcd functions arc financcd bascd on the
approvcd budgcr allocations of thc transferring
goveromcot.

t\dditionally, thc provisions placc a clcar
obligation on the governmcnt rccciting the
rransferrcd functions to publish cash flou'
prr:lections and quancrly implcmcntariuo rcports.
This promotcs transparcnry and accountabiliry in
thc maflagemen! and execution of uansfcrred
functions, addrcssing cxisting gaps in thc transfer

Process.
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Thc subsection shall also iocludc a

transition period of three years from the
c()mmencement darc.

problem of pcoding bills and othcr cootingent
liabilities .

Public Finance Management (Amendment ) No 2 Bill 2024 :

Ve suppon the proposed ameodments becausc thev clarify revenue-raising and budgeting measures at counn level and the proposals create a good sense of
uniformiry wirh the procedures for rhe national government as oudined in the Medium-Term Dcbt Nlanagement Srrareg) and the 2024 Budget Revicv'and Oudook
Papcr.

The Public Procurement and Asset Disposal Act No 48 of2024

()vera-ll we welcome the strengthening ofprocuremcnt principles to give effecr to amicles l0and 201 ofrhe constirutioo. The bill has a rafr ofameodments thar

Citizcns in thc procurcmcnt process.

Public Procurement and Asset Diepoea.l Act No.48 2(124

Clause 8 Prcviously, the Act
indicated that therc
would he n()

investigations u'hen an

issue is before the
Revie*' Board, and no
order could bc allou'ed
at such a time-

-fhe Bill proposes to uholl-v delete section
40

This is a significant milestonc because the section
was giving the Review Board vcto pou'ers that
could brecd opulence, gtaft aod lack of
accounrabilin and transparencv in review
processcs.

Adopt the proposal

Clause 9 Thc bill secks to dclete
subscction 4 of sccdon
41 to substitutc ir for thc
neu'subsection 5

This section clarifies that a pclson
dcbarrcd by by an internatiooal agencl'
recognizcd by Keova shall bc decmcd havc
been barred in kenya if the debarment

This will ensure that comrptentitics and conflictcd
or fraudulent individuals and organizations are not
procurcd.

Adopt proposal

4



procedules and proceedioF
conducted in Keoya

wele Nlaintaining thc iotegriry of the proccss will
protect Kenvans in realizing the value for their
taxes and enioving good services.

Clausc 11 Amcndmcot of scction
53: 'Itc bill sccks to
inrroduce a new
subsection 14

Undct this secrioos, thc bill sceks to
providc pcna.ltics for a pcrson u'ho
registers a company on bcha.lf of a

foreigner exhibiting unfair comperirion
and seeks to bencfit from the procurement
undcr this scction commits an offensc

This introduction will aid in increasing and
promoting domcstic companics and ptocurement
of Ken)'an companies.

Adopt proposal

Thc bill under
subsection 15 sceks ro
introduce penaltics frrr
foreigners who rcgister
companies by'

misreprescnting
themselves as being
Kenyan.

This will discourage foreign cntities claiming to be
Kenyanfiom doing so in order to benefit from rhe

Procuremenl.

Adopt proposal

Clausc 14 Prcl'iously, subsection
(2) of section 83 of the
Act was limited to
obtaining confidcntial
refcrenccs from persons
with whr:m the tendcre
has had prior
enga{ement.

Thc amcndmcnt cxpands ro includc,
without [imiting to, obteining confidential
ref from pcrsons with whom rhc tender
has had prior cngagemcnt, visiring their
officcs, inspecting ofplant, cquipmcnt aod
complered works in addition to confirrning
the va-tidin' of documeots prcsenred.

This cxpension is hol.istic and opcns thc scopc for
conducting duc diligeoce to ensure the tender has
required expedencc, skills and qualifications to
exccute thc job. Thc approach prorides an
objective spcctmm for qualifiing a tcnder io an
open and competitive approach.

Adopt amendmcnt

Clausc 20: Section 139A on Prompt
payment

Amcndmcnt secks to cntrench in law thc
culturc of prompt palment.

This is a good proposal that will go aloog way io
iocreasing thc money in circulation, rcduce on
pcnding bills however the prompt and timelv

Palmcnt is flot dc6ned

Amcnd to provide that
timely and prompt
payment shall mean
palmcnt withio thc
same quaner the invoice
is paid and no later than
the close of the fiscal

)'car.
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SUBMISSIONS ON THE PUBLIC PROCUREMENT AND ASSET DISPOSAL
(AMENDMENTI B[LL,2024

A. INTRODUCTION
Dear Hon. Chairman, Dear Hon. Members of the Committee,

1. The Kenya Institute of Supplies Management ("the Institute") is a statutory
body established under section 3 of the Supplies Practitioners
Management Act, 2OO7 (SPMA). The Institute is mandated to register,
license, train, and discipline supplies practitioners; and to regulate their
practice among other functions.

2. The Institute is the national professional body for supplies practitioners ln
Kenya. In the course of the execution of its mandate under the SPMA, the
Institute deals with professionals as they execute their duties as
prescribed in the Supplies Practitioners Management Act 2007, Public
Procurement and Asset Disposal Act, 20 15 ("the Act") and the Public
Procurement and Asset Disposal Regulations, 2O2O ("the Regulations").

3. It is in that context that the Institute submits these proposals on the
Public Procurement and Asset Disposal (Amendment\ Bill,2024 ("the Bill")
in line with the invitation from the National Assembly vide a letter
Ref.NA/DDC lF.eNPl2ol24l 11261 dated 15th November 2O24.

B. PROPOSAL, \rIEWS AND COMMENTS ON THE BILL

4. The Institute makes the following submissions on the various clauses rn
the Bill for consideration by the National Assembly Departmental
Committee on Finance and National Planning ("the Committee").

Clause 2(al of the Bill - Interpretation
5. The Bil[ proposes to amend the definition of the term "asset" which under

the current law is defined as "movable and immovable property, tangible
and intangible, including immovable property, stores, equipment, land,
buildings, animals, inventory, stock, natural resources like wildlife,
intellectual rights vested in the state or proprietary rights" by inserting the
word "virtual asset" immediately after the words "Proprietary rights."
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6. We submit that this is already provided for in the current Act by the use
of the word "intangible" and therefore the term virtual asset maybe a
repetition.

7. The Clause also seeks to define the term 'Investigative Agency' to
include the NPSC, EACC, KRA, ACA or any other government agency
mandated with the role of investigation under any written law."

8. We propose that KISM be included since it has an investigative mandate
under section 22 of the SPMA, 2OO7 on matters of professional
misconduct.

The Committee may consider defining the term as "any gouentment entitg,
anA gouerrlment agencA or professionol bodg mandated uith the role of
inuestigations under anA written law such as National Police Seruice
Commission, Ethics and Anti-Corntption Commission, Kenga Reuenue
Authoitg, Anti-Counterfeit Agencg, Kenga Institute of Supplies
Management".

10. The definition of a 'foreign firm" has the meaning assigned to it under
the Companies Act, Cap 486 which defrnes a foreign company as "a
company incorporated outside Kenya".

1 1. Our proposal is that the proposed definition of foreign firm should line up
with the already existing provisions of the law.

12. The proposed definition of a "local firm' as per the Bill is "a company
incorporated in Kenya firm under the Companies Act whose shareholding
is wholly by Kenyan citizens".

13. Our proposal is that immediately after the words "Companies Act" in the
Clause, there should be added "or any other written law and whose
operation is based in Kenya." This is because a firm does not have to be

only registered under the Companies Act. Firms can also be registered
under the Partnerships Act, and the Limited Liability Partnership Act.
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Clause 2(bf of the Bill - Interpretation
14. The Bill proposes to amend the definition section of the principal Act to

include the definition of debarment as follows: 'debarment' means the
exclusion of a person or a firm from entering into a public procurement
contract as a supplier, contractor or service provider."

15. Our observation is that this definition only limits debarment to the
exclusion of person(s) or firm(s) getting into public procurement contracts
as supplier, contractor or service provider and does not include third
parties that may be linked to the debarred person/hrm.

16. Though Regulation 22(8) provides that "where a person is debarred from
participating in procurement proceedings under section 41 of the Act, the
debarment shall extend to any legal entity in which the debarred person
has a controlling interest", it is important that this comes out clearly in
the definition section of debarment.

17. In line with the international best practice, the Committee may consider
adapting the following definition from the concept of debarment from the
World Bank Groupr as follows:

"The sanctioned party is declared ineligible, either indefinitelg or for a
stated peiod of time, (i) to be awarded or otheruise benefit from a
World-Bank-financed contract, financially or in ang other monner;2 (ii) to
be a nominateds sub-contractor, consultant, manufacturer or supplier,
or seruice prouider of an otherwise eligible firm being anaarded a Bank-
financed contract".

I World Bank Group's Bank Procedure: Sanctions Proceedings and Settlements in Bank Financed
Projects, available at https:/ /www.worldbank.orq/content/dam /documents / sanctions/other-
documents/osd /Bankyn20ProcedureTo20Sanctions'l/o2OProceedings'Z,20andyn2OSettlemen ts"/,2oin'/,2oBa
nk9/o2OFroanced"h2OProiects"/o2O-'%2ONovember"/o2O3O'Yo2c'k'2Q2O23.odf accessed 20 Novcmber 2024.
2 This includes, a sanctioned party's ineligibility to be awarded a contract shall includc, without limitation,
(i) appl5rng for pre-qualification, expressing interest in a consultancy, and bidding, either directly or as a
nominated sub-contractor, nominated consultant, nominated manufacturer or supplier, or nominated
service provider, in respect of such contract, and (ii) entering into an addendum or amendment introducing
a material modification to any existing contract.
3 A nominated sub-contractor, nominated consultant, nominated manufacturer or supplier, or nominated
service provider is one which has becn: (i) inciudcd by the biddcr in its pre-qualification application or bid
because it brings specific and critical cxperience and know-how that allow the bidder to meet the
qualification requirements for thc particular bid; or (ii) appointed by the Borrower.
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Clause 5 of the Bill - Membership of the PPRA Board
18. Given the nature and functions of the Authority under Section 9 of the Act,

the Institute proposes an increase in the number of Procurement & Supply
Chain Management Professionals (KISM Members) in the PPRA Board from
the current one (l) to three (3) members.

19. Justification: This will enhance the capacity, skills and competencies
required for the achievement of the Board's long-term goals on matters
Procurement. It is also fair that this being a largely procurement related
Board, the representatives from KISM, the national professional body for
supplies practitioners should form the majority, even as we consider and
embrace diversity.

Clause 8 of the Bill - No investigation if issue before Review Board
20. This Clause proposes to delete section 40 of the Act in its entirety.

21. The Institute proposes the retention of Section 4O for the following reasons:

i) Deletion of the entire section without an alternative creates a
vacuum in the investigations process;

ii) Subjecting the respondents to two parallel investigations actions is
a cause for double jeopardy where the respondent would be subject
to the same legal process twice over with potentially conflicting
decisions; and

iii) Finally, section aOQl of the Act already allows for investigations by
PPRA once a matter is reviewed by the Review Board if there is new
information that was not before the Review Board.

Clause 9(af of the Bill - Debarment
22. The Institute proposes redraft of section 41(4) as follows: "(4) A debarment

under this section shall be for a specified period of time of not less than
three (3) years and not exceeding ten (10) years".

23. The Institute proposes to add a new sub-section after sub-section 4 as
follows "(4A) A suspension under this section shall be for a specified period
of time of not less than one ( 1) year and not exceeding three (3) years".
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Justification: This is to facilitate a balance between deterrence while also
ensuring that the sanctioned supplier(s) have a chance for rehabilitation
and restitution by capping the period to no more than ten (10) years.

Section 41 should have provisions for both Suspension and Debarment.
Suspension can be invoked when the offence committed by the Supplier is
not very severe for a short duration and Debarment for severe cases.

24. Currently, section 4l(41 of the Act provides that the debarment is for a
specified period of not less than three (3) years. This new approach caps
the debarment period to a maximum of ten (10) years which is a departure
from the current provision which only limited the minimum period to three
years (3) with no limit on the maximum period.

25. It is recommended that if the proposal is passed and the section ts
amended, it will be prudent to provide a list of considerations to be made
by the Public Procurement Regulatory Board ("the Board") in determining
the debarment period. The current Regulations do not provide for any
applicable considerations in the determination of this period.

26. The Committee can consider including factors such as:

i) the severity of the misconduct;
ii) the magnitude of the harm caused by the misconduct;
iii) interference by the sanctioned party in the Board's/ relevant

agency's investigation process;
iv) the sanctioned party's past history of misconduct as adjudicated by

the Board, or by any multilateral development bank in cases where
debarment decisions has been made against the sanctioned party;

v) mitigating circumstances, including where the sanctioned party
played only a minor role in the misconduct, took voluntary corrective
action or cooperated in the investigation or resolution of the case,
including through settlement;

vi) any other factor as may be considered relevant by the Board to the
sanctioned party's culpability or responsibility in relation to the
impugned conduct.
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27. This will create predictability and uniformity in the application of the law,
which are key principles for the rule of law, thus ensuring that the
determination of the debarment period is consistent and appropriate.

28. In addition to the factors for consideration, the debarment provisions
should be enhanced to provide for extension or early termination
mechanisms of debarment periods thereby allowing for further corrective
action or restitution as appropriate.

Clause 9(b) of the Bill - Debarment by International Agencies
29. Our view is that this Clause seeks to recognize the concept of mutual

enforcement of debarment decisions or cross-debarment, a concept that
has also been adopted by the key international finance institutions
through the Agreement for Mutual Enforcement of Debarment Decisions
dated 9 April 20 1O.4 The participating institutions in this Agreement are
the African Development Bank Group (AfDB), the Asian Development
Bank, the European Bank for Reconstruction and Development, the Inter-
American Development Bank Group and the World Bank Group (WBG).
The signatories to this Agreement mutually recognize each other's
debarment decisions.

30. The AfDB and WBG are some of the key funding institutions for various
projects in the country thus, a proposal to also enforce the debarment
decisions they make will be key in promoting relations with these
institutions and fostering transparency in projects that they fund.

Clause 13 of the Bill - Clarification
3 I . We propose retention of the Section as currently provided for under the

Act. The words "or add ang neu.t doanment or information" should be
deleted because clarification is evidence based and therefore it is expected
that the supplier will add new documents or information to make the
clarification required.

rhttns / /www afcl6 oru I fil mrn ttoloads/afdb / Documents/Generrc-
Documents /AGREEM E N Tol"2 O FO Ro/"2OMllTl I AI:u,)o NFORCEMEN'I'){,2OOF-I,2ODEBARMENTO/.2ODECISI
Q!$.p{! accessed 2O November 2024
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Clause 15 ofthe Bill - Successful Tender
32. This Clause seeks to amend section 86 of the Act to provide that successful

tenderers who are citizen contractors do not subcontract a foreign
company unless the knowledge, skills, goods or services are unavailable
in the country.

33. We recommend that this provision be passed as it aligns with the guiding
values and principles of public procurement and asset disposal in section
3 of the Act, particularly that there be promotion of local industry and
promotion of citizen contractors.

Clause 17 of the Bill - Creation of Procurement Contracts
34. The Institute proposes to amend section 135 of the Act by adding

subsection (6A) immediately after subsection 6(h) to state as follows:
"all contracts shall include the transfer of skills and technologr plans,
where applicable"

Clause 18 ofthe Bill - Refusal to sign contract
35. The Institute is in concurrence with the proposed amendments, save that

for sub-section (1A), the words "the Authority" coming after the word
"established" should be replaced by "the Accounting Officer of the
Procuring Entity".

Clause 22 of tbe Bill - Contract Administration
36. We propose a relook of the proposed creation of offences in subsections (4)

and (5).

Justification: there could be extraneous factors that could hinder the
accounting oflicer or his or her representative from fulfilling their mandate.

Clause 25laf of the Bill - Right to Judicial Review to Procurement
37. This Clause proposes to delete the 45-days limit currently placed on the

High Court for the determination of a Judicial Review of a procurement.
Section 175(3) of the Act currently states "The High Court shall determine
the judicial reuieut application utithin forty-fiue dags afier such application".
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38. The Institute proposes retention of the current Subsection 3. The 45-day
timeline is meant to ensure that public procurement disputes are heard
and determined on a priority basis, given that the public could be in dire
need of the goods or services being procured.

39. The Clause proposes that the judicial review application shall be
determined by the High Court in accordance with the Civil Procedure Act,
Cap 21. Order 53 of the Civil Procedure Rules, 2O1O on Judicial Review
does not provide any time line for the determination of judicial review
applications. However, Order 21 of the Civil Procedure Rules, more
generally, provides for the delivery of judgment within 60 days of the
conclusion of the hearing.

40. Comparatively, judicial review of a determination by the Public
Procurement Tribunal in South Africa's newly enacted Public Procurement
Act No. 28 of 2024, does not have a time limitation and is only required to
be in line with the Promotion of Administrative Justice Act, 2000 which
has no time limits within which the review must be completed. Similarly,
the Singaporean procurement law and regulationss do not have any time
limitations on judicial review of the challenge proceedings.

41. Though many jurisdictions allow for appeals to the High Court to proceed
in the normal course for appeals, it is worth noting the increase in time
from the current 45 days to the proposed 6O days as per the Civil
Procedure Act. This presents a challenge to procuring entities who may be
caught up in lengthier court appearances due to the appeals process
through the courts. It is recommended to the Committee to reconsider this
proposal.

42. We propose a reconsideration of the proposal to have the High Court apply
the Civil Procedure Act and/or Civil Procedure Rules in the determination
of judicial review application. The Institute instead proposes to have the
High Court apply Article 159(2)(d) of the Constitution and Section 10(1) of
the Fair Administrative Action Act, by hearing and determining the matters

s Government Procuremcnt Act 1997 & ()overnment Procurcment Regulations 2014
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without undue regard to procedural technicalities. ln fact, we would
propose that the Procurement judicial review matters have a simple,
standalone procedure that is easy to use, and that can enable Parties
particularly tenderers to argue their case even without an Advocate.

43. The Institute proposes a reconsideration of deletion of Subsection 4 and 5
as well as the proposed subsection 4 for reasons already explained above.

44. We however propose that the Section be amended to read "lf the High
Court fails to make a decision within the prescribed timeline under
subsection (3), the decision of the Review Board shall be final and binding
to all parties. If the Court of Appeal fails to decide within the prescribed
timeline under subsection (4), the decision of the High Court shall be final
and binding to all parties, provided that the High Court shall have made
the appealed decision within the prescribed timelines".

Clauee 25(b) of the Bill - Right to Judicial Review to Procurement
45. This Clauses proposes to delete the timelines for appeals to the Court of

Appeal for decisions of the High Court in judicial review of public
procurement proceedings. Currently, the law states "A person aggrieved
by the decision of the High Court may appeal to the Court of Appeal within
seven days of such decision and the Court ofAppeal shall make a decision
within forty-five days which decision shall be final".

46. The new proposal is that appeals from the decision ofthe High Court shall
be made in accordance with the Court of Appeal (Organization and
Administration) Act.o The Court of Appeal Rules, 2022 provide in Rule 34
that judgments are to be delivered within one hundred and twenty days
(120 days) ofthe hearing of an appeal. This is a substantial departure from
the 45 days limit that is in the present procurement law in Kenya.

6 Cap. 9A of the Laws of Kcnya
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47. Interestingly, both the UgandanT and Tanzanian8 procurement laws
provide that the decision by the High Court on appeal from the respective
tribunals is binding upon the parties and no further appeals are allowed.

48. The proposal to expand the time limit on appeals will substantially affect
the running of procurement proceedings by procuring entities whose
processes are challenged at the Review Board and beyond. This will likely
cause delays in procurement matters bearing in mind that during the
judicial review of procurement proceedings, the procuring entity cannot
conclude the procurement and has to wait for the conclusion of the court
matters.

49. The Committee should reconsider this proposal and drop it due to the net
negative impact it is likely to have on procurement in the country.
Business shall be slowed down due to these extended periods of appeal
and the delays in procurement are also likely to hamper service delivery to
the public.

Clause 26 of the Bill - Prohibitions and Offences
50. Our proposal is that not all actions or inactions/ commissions and

omissions should be considered as criminal offences. Some matters can
be efficiently and effectively dealt with by KISM especially matters of
professional misconduct. The Supplies Practitioners Management Act,
2007 has provided a clear framework for handling and mitigating matters
of professional misconduct.

5 I . Other matters can be handled by the Procuring Entities' Internal
Disciplinary Processes, and through administrative action. There is need
to harmonize the legal provisions in this area to entrench clarity.

Clause 27 of the Bill - General Penalty and Sanctions
52. The Clause seeks to impose a fine of not exceeding one million or to

imprisonment for a term of not less than ten years and an additional
mandatory fine of two times the quantifiable loss suffered or benefit
gained.

7 The Public Procurement and Disposal of Public Assets Act, Cap. 205 of the Laws of Uganda, section I l8
3 The Public Procu remcnt Act, Cap. 4 I O of the Laws of the United Republic of Tanzania, section I O l
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53. We propose a reconsideration of this proposal. Whereas a fine should be
severe enough to promote deterrence, it should not be extreme. There
ought to be a balance.

c. corfcLusrot{

54. In conclusion, the Institute remains committed to the professionalization
of the procurement and supply chain management profession and
therefore appreciates the invitation to appear before this Committee to
present its submissions on these very important proposals in the Bill.

55. We thank you most sincerely Hon. Chairman and Hon. Members for
according us this opportunity.

Kenneth Matiba, MKISM, MKIM, MIRSK
SECRETARY/CHIEF EXECUTTVE OFFICER

Dated this 22od Novemb et 2024.
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pubtic Procurement amendment act

Ctause 17
lnsert the fottowing additionat paragraphs

1 Clause 2

Detete the proposed definition of tocat firm and
reptace with "loca[ firm" means a firm that is not a
foreign f irm, and remain so during the continuance
of the entire of any contract made under this act.

A [oca[ firm shoutd be a
negation of a foreign firm,
to ensure there is no
overlapping in definition
with a tocat firm. A tocat
firm awarded a contract
shou[d remain a loca[ firm.
To avoid abuse

2 ln the definition of minor deviation detete "matters
of form and not substance"

The remaining part of the
definition is sufficient.

5 ln the definition of foreign firm add the words "or
beneficiat ownership" after the words "whose
sharehotding"

To inctude beneficiaI
ownership in foreign f irms

4 Ctause 16
Add new subsection 16
16. Any tocal firm that converts to a foreign firm
between the date of award of award of a contract
under this act, and the date of completion of the
contract, commits an offence untess they
votuntarity withdraw from the contract prior to the
conversion

E Ctause 12
Add new su bsection 6B
68. The procuring entity shatt demonstrate
comptiance with subsection 64, otherwise it
commits an offense and shatt be tiabte to a fine not
exceeding 200lo of the contract vatue.

6 Ctause 14
ln section 83(1) detete the words "towest
evatuated" and reptace with "the tender evatuated
to have met the quatifying requirements set out in
section 86(1)

Evatuation of bidders is
based on section 86(1) not
on the basis of the towest
evaLuation onty.

7 Ctause 15
Detete "citizen" and reptace with "tocat firm"

At the end add of the sentence add "and where the
[ocaI firm intends or requires subcontracting a

foreign firm, it shatt disctose this fact and inctude
the detaits of the foreign firm and reasons in the bid
document.

6 Ctause 16
Detete "foreign tenderer" and reptace with a
"foreign f irm tendering"

o



4

(gb) reserved for tocat firms or other groups
(gc) requirements for entering into joint venture
procurement with a locat firm of not less than 300/0

of procurement vatue for contracts with a vatue
exceeding Kshs one bittion
(gd) if subcontracting is prohibited

10 Ctause 18
delete the words "[owest eva[uated" and replace
with "the tender evatuated to have met the
quatifying requirements set out in section 86(1)

11 Ctause 21

Detete "citizen" and reptace with "local firm"
ln subsection 4
After the words "where its deemed necessary to
subcontract to a foreign contractor" add "under
section 86(3)"
ln subsection 4 add the fottowing paragraph (c)
(c) the authority shal[ detaiI how skitts transfer shatt
be done, and the arrangement for monitoring and
evatuating the skilts transfer

12 Ctause 24
(a) detete "7(a)" and reptace with "8(a)"
(b) detete "forty" and replace with '"thirty
Replace "citizen contractor" with "tocat firm"

Make consistent with
ctause 11



David Chiaji<davidopiyol 8@gmail.com>
To
f inancecommitteena

CAUTION:This Mail Originated from outside of the Organization. Do nol click links or open
attachments unless you can confirm the sender and know the content is safe.

I. the undersigned conccrned citizen ol the l{cpublic of Kenya, hereby submit this petition
regarding the Public Procurcment and Asset Disposal (Amendrnent) Bill, 2024. I comnrend thc
parliarrent for its comrnitrrent to transparency and accountability in public procurenrent, as well
as the support tbr local busincsses embedded in the proposed anrcndments. I{owever, I urge the
Asscmbly to consider specitic retinements that would further enhance the Bill's el'fectiveness,
fairness. and implementation :-

l. Strengthening support for local husinesses in subcontracting arrangements
Amendment of section 5ll which rcquires that fbreign linns fi;rrn joint venlures with local

companies lor tenders over KShl billion is a positive step. However, I urge l'urther clariflcation
rcgarding nroniloring these partnerships to ensure fair allocation of work and resources to local
Ilrms. Additionally, rnechanisms should be introduced lo guarantee that the local companies
involved receive the stipulated 30% olthe project value and that they are empowered through
capacity building and tcchnology transl'er.

2. Protection of due process for blacklisted entities
While I lully support the barring of firnrs blacklisted tbr liaud or corruption, I urge fbr thc
inclusion ofclear procedures fbr reviewing such debarments. Fimrs should have the opportunity
for transparent revicw processcs. ensuring that genuine cases of rehabilitation or conection of
past wrongdoings are recognizcd.

In conclusion, I suppo( the spirit ofthe Public Procurement and Asset Disposal (Arnendrnent)
8i11,2024, and rccognize its potential to advance local economic growth, transparency. and good
govemance. I believe. however, that nry proposed refinemenls rvill lurther slrengthen the Bill's
ob.icctives. By irnplenrenting these suggestions. we can crcate a more equitable and ell-ective
procurernent environnrent that will benefit both the governrnent and Kcnyan businesses. I

respectlhlly r.rrge the National Assembly to consider and incorporate these recommendations to
create a more inclusive and robust public procurement framework.

Regards,

David Chiaji
+254712239807

a
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INOVEMAER" 20241

t 1J.__.__ ,e
THIRTEENTH PARLIAT.IENT - (THIRD SESSION)

THE NATIONAL ASSE]'IBLY

IN THE MATTER OF CONSIDERATION OF THE PUBLIC PROCUREMENT AND ASSET
DrsPosAL (AMENDMENT) BtLL, 2024

lPu ron..o ,,rlcL, ll2). l0lTllol r,Dd I la ol th. Codrrrudo",

Section A - Obiect of the Blll

The Publlc Procurement and Asiet Disposal (Amendment) Bill (Natlond A$embly Bill No. 18 of 2024)
is a Bill sponsored by the Leader of the Maiorlty P.rty which seeks to amend the Public Procurement and Asset
Disposal Act (Cap. 4l2C) to, among others, prescribe the threshold of procuremenu that shall be awardcd to local

firms in order to promote Srowth of local industries.

Section B-Personal lnformation

l.Name:@
2. Gender: N/A-
3. Constituency: N/

4. County: N/

5. ldentification No. (Notionol lD/PossponlKenyon Driving Ucence); N/

Section C-Views on Eill

6. What are ),/our viewi on the Billl (Fill TobL os opptoptiote)

0/ t053 mend Section 70 (6)(b) by deletlng the
ords "but o pc,lon tholl not bc
squatttl.d on thc borrs thot o blddct

uotcd obovc or bclow o ceftoln
enccntdga of cngineer's crtrmdtcr.'

lAnd substituting the same with the words
I

|"but o pcnon sholl bc dlsquollftcd on thc
lbosis thot o bldder quoted betow o
Lcrtain percentoge of engineer's

Fstimotes,'

l

ids that are abnormally low and
nbalanced and/or frontloaded bids

lexpose the procuring endty to risks
pssociated with unceftainties durin8

lworks implementation due to failure to
dentif potential costing issues upfront,

ar could lead to implementation
hallenges and termination of contracc

It is proposed to provide for rejection
ids that are abnormally low and
nbalanced and/or frontloaded bids
ased on the engineers estimates.

2 t053 end proposal by inserting the words ' ualify the proposed requirement for
rocurements worth 5 billion ond obove' rocurinS entities to obtain an advisory

rmme diately after words "foreign tenderer" irfopinion from the Anorney-General
he proposed insertion in subsection (l )- rbefore awarding contracts to foreign
'(2) Where o foreign tenderet pardcipotes in theltenderers.

IDetjtion for procuremq4_:4i4iE!i4lYl



I

avoid bureaucracy and alitn
visions of Section 134(2) of the Act

f the foreign tenderer for procu?emcntt the Attorney
h 5 bllllon ond obove." 5 billion

54 mend the proposed amendment by inserti ropose to amend the propose
he words "Subjea 6 the ovoitobitity

ndP

"i,mendment 139A. requiring prompt an

-t

Il 39il0

u

q
d

dnds" immediately before the words " imely payments to a contractor wh
rocuting entity" The Clause will thus read a tisfactorily performs the contractua!

stipulated in thellows:- bligations a5

I 394. "Sublect to the avottoblttty of rocurement contract
prccurinr endty sholl moke prompt ond time
ymenls lo o conlroclot who sotisfoa his will cater for any delays in release

rms the controctuol align with
ligotions as stipuloted in the prccurcment 150 of the Public

Disposal
avoid any
cunnS enuty

control
s beyond its

SIGNE ATE: l8.h November, 2024

lnrttr/G en i
*Flll this Terrrllote.

*You noy lill morc thon on. fotm on o Bill.

*Fillcd should fo*orded to thc Cl.tk of th. Nottonol Assembry, P.O. Box 4 I 842-00100, Notrobi; hon&elivercd to the Offrc.
of thc Ae*, Moin Po iofic'l.l Buildings, Noirobi; or emoilcd to /ir r(, ( /,a:,",'tl(.r r L,Lil,:j,l or,.irt !e i(,j to bc re<.ivcd od ot
beforc Frldoy,22n' Novcmbcr,2024 ot 5,00 p.m.

t

Appreciation: I ir \tiul/ -.nwii tfttuuh! tuhr a,:,::.tr.t at! ti :t,... :,t\ri.t. I
"Fo. the Welfare ofSocrcty ohd the iurt 6ove'rnnrcnr ofthc Pcop,e"
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