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CH AIITPERSON'S FORI'WORI)

On behalf of the Departrnental Cornmittee on Trade, Industry and Cooperatives in pursuant to

provisio.s of Sta,di.g order 199 (6), it is niy preasant privirege and rronour to present to this

House the Iteport of the committee on its consideration of the The Statutc Law (Miscellaneous

Amendment) (No.2) Bill,20l8 (National Assembly Bill No. 13).

Tliis report contains the Comrlittee's proceeclings of the consicleration of Tlie Statute Law

(Miscella,eous Amendment) (No.2) Bill,20l8 (National Assembly Bill No. i3) that was

,uo,irn.o o, 10,l,April,20l8 and read a First Time on lStl'April,20l8. In processing the Bill,

,h. co,.,-,,r-,ittee invited cornments from the pubric by placing an advert in the Daily Nation on

,o,,a", 7,1, May, 20lg pursuarit to Article 118 of the Constitution. Stakeholders submitted

written memoranda for consideration by the committee. The committee has siuce adopted the

stakeliolders, arnendments lor introcluction into the Bill cluring the Con-unittee Stage of thc Bill'

In considering the Bill, the Committee notecl that the Statute Law (Miscellaneous Amendments)

(No.2) BilI,2018 (National Asser-nbly Bill No. 13) proposes to amend various Acts of

parliament. However, the Committee on Trade, Industry and Cooperatives is in charge of

processing amendments in relation to a total of 3 laws. They are: The cooperative Societies Act'

icap. agg), The Sacco socicties Act (No. 14 of 2008) and The Micro and Srnall Enterprises Act,

2012, (No. 55 of 2012).

,fhe cornmittee appreciates the assistance providcd by the office of the Speaker and of the clerk

of the Natio.al Assembly that enabled it to discliarge its functions in considering The statute

I-aw (Miscellaneous Arncnclments) (No. 2) Bill,2018 (National Assembly BillNo' l3)'

I takc this opportunity to thank all Members of the Cornmittee for tlieir input and valuable

contributio.s during the deliberations of the submissions by di{ferent stakeholders ou the Bill'

pursua,t to provisions of Stancling order 199 (6), ancl on belialf of the Departrnentzrl comn-rittee

Tracle, I'dustry ald cooperatives, it is n]y pleasant privilege and honor to preselit to this Ilouse

the l{cport of the cornrnittee ou its consicleration of rhe statute Law (Miscellaneous

Amenclmcnts) (No. 2) Bill, 2018 (National Assembly Bill No. 13).

I-toN. KANINI Kt GA, M.P (CIIAIRPEITSON)
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EXECUTIVB SUMMARY

The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 (National Assembly Bill No.
l3) propose to amend various Acts of Parliament. However, the Committee on Tra<le, Industry
and Cooperatives is in charge of processing amendments in relation to a total of 3 laws. They
are: The Cooperative Societies Act, 'fhe Sacco Societies Act and The Micro and Small
Enterprises Act.

The Committee placed an advert in the dailies on Monday '7't' May,2018, calling for memoranda
from the public on. The Committee received written memoranda from several stakeholders and
orpl submissions from The Ministry of Industry, Trade and Cooperates. The Committee
deliberated on and considered the views of the stakeholders and some were adopted by the
committee.

The Committee recommends rejected the proposed amendments to The Cooperatives Societies
Act (Cap 490) and The Sacco Societies Act No. 14 of 2008 and the adoption of the proposed
amendments to the The Micro and Small Enterprises Act No. 55 of 2ol2

It is worth noting that even though the Statute Law (Miscellaneous Amendments) (lrio. 2) Bill,
2018 (National Assembly Bill No. l3) should ideally contain minor and consequential
amendments, some of the proposed amendments in the Bill seem to contain many and
substantive amendments which may negate the philosophical principle behind the introduction of
the "omnibus" Bill.

l
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1.0 INTRODUCTION

L1 Flstablishmcnt of the ('ornnrittec

The Departmental Committee on Trade, Lrdustry and Cooperatives is one of the fifteen

Departmental Committees of the National Assembly established under Standing Order 216

wlrose nrandates pursuaut to the Standing Order 216 (5) are as follows:

a) To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and depattments;

b) To study the programme and policy objectives of ministries and depaftments and the

effectiveness of their implementation;

c) To study and review all legislation referred to it;

d) To study, access and analyze the relative success of the rninistries and departrnents

measured by the results obtained as compared with their stated objective;

e) To investigate and inquire into all mattcrs relating to the assigned ministries and

departments as they may be deemed rlecessary, and as may be referred to the I-louse;

0 To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.204 (Committee

on appointn-rents); and

g) To make reports and recommendations to the l-louse as often as possible, including

recommeudations of proposed legislation.

1.2 Nkndatc of the (-ontmittcc

In accordance with Second Schedule of the Standing Orders, the Cornmittee is mandated to

oversee:-

Trade, securities exchange, collsulner protectiot't, pricing policies, comlnerce, industrialization

including special econorlic zones, enterprise pt'omotion and development includir-rg srnalI and

ntedium-size entcrprises, intellectual properly, indr,rstrial standards, anti-counterfeit policies and

co-operatives developrnent.

In executing its mandate, the Comn-rittee oversees the Ministry of Industry, Trade and

Cooperatives.
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t .3 C'ornurittec N,lcmbcrship

The Committee on Trade, Industry and Cooperatives was constituted by the House on Thursday
14tr'December, 2017 andcomprises of the following Members:-

Chairperson
Vice Chairperson
Members

1.4 Committee Secrctru'iat

Mr. Erick Nyambati
Ms. Nuri Kitel Nataan
Mr. Peter Mwaura
IMr. Chelang'a Rotich Maiyo -

Mr. Yaqub Ahmed

Hon. Kanini Kega, MP
Hon. Cornelly Serem, MP
Hon. Alexander Kimutai Kigen Kosgey, MP
Hon. Alois Musa Lentoimaga, MP
Hon. Anab Mohamed Gure, MP
FIon. Andrew Mwadirne, MP
Hon. Bunyasi John Sakwa, MP
Hon. Daniel Maanzo, MP
Hon. Wanyonyi Ferdinand, MP
Hon. James Mukwe, MP
Hon. Jones Mlolwa, MP
Hon. Kipruto Moi, MP
Hon. Murungi Kathuri, MP
Hon. Gichimu Robert, MP
I{on. Kimani Patrick Wainaina Jungle, MP
I-lon. Korir Generali Nixon Kiprotich, MP
I-Ion. Nduati Joseph Ngugi, MP
Hon. Wachira Rahab Mukarni, MP
Hon. (Dr.) Wilberforce Oundo, Phd, MP

Clerk Assistant III (Lcad Clerk)
Clerk Assistant III
Legal Counsel I

Research Officer III
Media Relation Officer III
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2.0 BACKGROUND INFORMATION

The Statute Law (Miscellaneous Amendn-rents) (No.2) Bill,2018 (National Assernbly Bill No.

l3) was published on l0tl'April 2018, and reacl a first titne on l8'l'April,2018, and therealter

committed to various Departmental Comrnittees for consideration pursuant to Standing Order

127.

The Bill proposes several amendments to various Acts of Parliament. The Departmental

Committee on Trade, Industry and Co-operatives considered the proposed amendments to The

Cooperatives Societies Act (Cap 490), The Sacco Societies Act No. 14 of 2008 and The Micro

and Srnall Enterprises Act No. 55 of 2012.

The Bill proposes to amend; Tlie Co-operatives Societies Act, (Cap. 490) to create a new form of
members of co-operative societies by creating a new class of members targeted towards social

impact investments. The Bill seeks to safeguard member rights ir-r the detnocratic choice in co-

operative societies by giving the Cabinet Secretary supervisory powers to prevent oppression of
prembers by creation of such new classes. It also seeks to lirnit the voting powers of social

impact members to specific resolutions; maintenance and operation of the proposed Special

Fund, investrnent committee, remluleration of the special fund trustee and sirnilar affairs, The

Sacco Societies Act, (No, 14 of 2008) to create an exception to the restricted investments that a

Sacco society is pennitted to make. The Bill seeks to provide for the establishment of a

Committee to monitor and supervise the Special Fund and the appointment of a Special Fund

Trustee who shall be responsible for receivitlg and investing g the Special Fund, and further

amend The Micro and Small Eriterprises Act to create a conducive environment for investors.
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3.0 PUBLIC I'AITTICII'ATION

Following the call for memoranda frorn the public on Monclay 7't'May,20l8, the Cornrnittee
received written memoranda l'rom fhe Ministry of Industry, Tracle and Cooperatives, '['he

Council of Governors, I(enya Union of Sacco ar-rd Cooperative Alliance o1' Kenya. The
Committee deliberated on and considered the views of the stakeholders as fbllows;-

3.1 (loopcrativc Sot:ictics Act, ((::rp. 490)

On amendments in the Cooperative Societies Act, (Cap. 490), stakeholders submitted as follows,
that;-

3.1.I Ministry ol'Industry 'I'rade antl C'oopu-ativtrs
The Ministry opposed the proposed creation of a class of 'social irnpact members' on account of
the fact that, the proposed amendment negates the philosophy, prir-rciples and values of the
cooperative movement.

Further, exemption of the said members from payment of sr-rbscription fees violates principle
number three of the cooperative rroverrent on equality of members.

Further, that the approval of tlie resolution creating a category 'special class members' flies in
the face of section 3 of the Cooperative Societies Act. The Ministry was of the view tliat the role
of the Cabinet Secretary is limited to providing services which may be required for the efficient
operation of cooperatives and the administration of the provisions of the Act.

In sum, the Ministry submitted that cooperatives are by nature an association of persons, not
capital and that any attempts to provide otherwise ought not be entertainecl.

3. [.2 Council of Govcrnors
The Council subrnitted that an inter-governmental technical committee should be formed to
review the entire principal Act since it was forrned prior to the formation ol'county governments.

The Council further submitted that the Cooperatives Act cloes not take cognizance of counties yet
the Sacco Societies Act rnakes rel'erence to the Sacco Act on several occasions.

3.1.3 t(tISCCO

KUSCCO held the view that the proposed defir-ritiorl was Lulnecessary and that it cloes not fit
within the context of cooperative societies as defined by the International Cooperative Alliance
(rcA).

The union was opposed to the creation of a new class of members on the ground that the said
members will operate outside the primary rules and prir-rciples of cooperative societies.
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KUSCCO furtlier submitted that the proposed amendments violate the International cooperative

principles on open voluntary membership and democratic control.

Fufther, that the proposed amendment was a violation of international principle number three on

ccorronric member parlici pation.

KUSCCO was opposed to the proposed amendment on the ground that approval of resolutions

passed at the annual general meeting is a fr:nction of the Commissioner of cooperatives whilst

the function of the Cabinet Secretary is lirnited to handling appeals ernanating frorn the decisions

oI the Cornmissioner of Cooperatives.

Further, that the proposed amendment was an attempt to create a Board within a Board.

The union also opposed tlie amendment on the ground if carried as currently drafted the special

class members will only charnpion their iuterests.

'l'he union opposed the amendment on the ground that the provision greatly lirnits the rights of
ordinary members and accords preferential treatment to the special class members.

In sum, KUSCCO was of the view that the proposed amendments were discriminatory.

3.1.4 Oooper:ttive Alliancc of Kcny'a

The Cooperative Alliance of Kenya submitted that coopcrative principles require tl'rat members

of a cooperative rank equally. No member of a cooperative movemeut should be accorded

preferential treatment above other urembers.

Further, that the proposed amendment was both exclusiouary and discriminatory as it seeks to

make the riglits of ordinary members subject to the rights of tlie proposed Special Class

Members.

3.2 'l'hc Srcco liocicties ,,\ct, Z{X}ll (No. 1-l ol'2008)

On arnendrnents in The Sacco Societies Act,2008 (No. l4 of 2008), stakeholders sr,rbmitted as

follows, that;-

3.2. 1 Ministn' of Itrdustrl''I'r'ade rlntl (looptrratit'cs

l'he Ministry subrnitted that it was opposed the proposed creation of a Special Fund since the

same exists in the Cooperatives Act section 90A "Cooperative Irund"

'fhe Ministry was further opposed to the creation of an Iuvcsturcnt lruud sitrce this would be

tantarnount to creating a parallel governallce structure outside section 28 which provides that the

Iloard shall be the govcruing body o1'the society.

That the proposed Investment Committee is an arnorphous body since it neither a Comniittee of
the Iloard nor managemetrt.

l0 lPage



Creation of the proposed Special F-und Trustee will run parallel to the existing structure under the
Sacco Societies Regulatory Authority (SASRA).

The Ministry is in the process of under taking wholesome review of the National Cooperative
Policy. The exercise will result in a more comprehensive, guided and informed review of the
cooperatives laws proposed for amendment,

3.2.2 KUSCCO
The union submitted that-

Scction 2

(a) The proposed definition was unneoessary; and

(b) The proposed definition violates the cooperative principle which is the ground norm of
the cooperative sector.

Section 17

submitted that-

(a) It was opposed to the proposed creation of a new class of members on the ground that as
currently structure, the said members stand to operate outside the core principles of the
cooperative movement.

Section 19

submitted that-

(a) It was opposed to the proposed amendment on the grouncl if carried, the special class
members will only charnpion their interests thus defeating the principle of bipartisanship in the
cooperative sector.

Section 21

submitted that-

(a) It was opposed to this amendment on the ground that the provision limits the rights of
ordinary members and accords preferential treatment to the special class members.

3.2.3 Co-opcrativer Alliance of l(enyzr
submitted that the proposed amendments were out rightly discriminatory.

Further that the proposed amendment violate the basic cooperative principles including the
principle on the economic participation of members

1LlPage



4.0 CONSIDERATION OF THE I}ILL

The Comrnittee deliberated on the Bill as follows-

CI,AI.ISE I}Y ('I,ALISIi ANALYSIS

Tlre Committee during its fourteerith Sitting analyzed the proposed amendrnents clause by clause

and made its recommendations as follows-

-l.l ('ooperativcs Societies Act, (Cap. 490)

Section 2

Insert the following new definition in proper alphabetical sequence-

"social impact merrber" means a rnember belonging to a class established under section 17(2);

Committce Recomm cndation

THAT the proposed amendment to section 2 of the Cooperative Societies Act, be deleted.

Justification

The provision sought to be introduced through the proposed amendment violates the cooperative

principle on equality of members. The proposed arnendtnent if carried will segregate the sector

by accordir-rg prefererrtial treatrnent to the proposed social irnpact members.

Section 17 Renumber the existing provision as subsection (l)

Insert the followillg llew subsectiotls irnmediately after subsection (1) -

(2) The annual general meeting of a co-operative society may resolve by ordinary

resolution to create a class of social irnpact members of the co-operative society.

(3) The social irnpact members under subsection (2) shall be exempted from payment to

the society in respect of membership of the society.

(4) A resolutior-r of the annual general r-neeting of a co-operative society under subsection

(2) shall be subject to the approval of the Cabir-ret Secretary.
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Committee Recommendation

THAT the proposed amendment to section 17 of the Cooperative Societies Act, be deleted.

Justification

The proposed amendment seeks to make provision for the passing of a resolution creating a class

of social impact members at the Annual General Meeting of a cooperative society. The proposed

amendment violates the equality principle of the cooperative movement.

Further, the proposed exemption of social impact membsrs from payrnent of membership fee is

as discriminatory as it is unfair.

Section 19

Renumber the existing provision as subsection (1).

Insert the following new subsections immediately after subsection (1)-

(2) Notwithstanding subsection (1), social impact members shall only vote on resolutions

relating to the special fund, the investment committee, the special fund trustee and the matters

incidental thereto.

(3) The members of the society, other than social impact members shall not be entitled to

vote on matters reserved for the social impact members.

Committee Recommendation

THAT, the proposed amendment to section 19 of the Cooperative Societies Act, be deleted

Justification

The proposed amendment seeks to accord preferential treatment to social impact members by

requiring them to vote only on resolutions relating to the special fund, the investment committee,

the special fund trustee and matters incidental thereto.

Section 21(a)

Insert the expression "subject to section 19(2) and 19(3) of this Act," at the beginning of the

paragraph.
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Committee Recommendation

TI{AT, the proposed amendment to section 21(a) of the Cooperative Societies Act be deleted.

Justification

The proposed amendment seeks to amend a nou-existent section. 'fhe principal Act contain a any

provision numbered section 21 (a).

4.2 $iacco Socictitrs Act, 2()08 (No. l.J of 20(),3)

Section 2

Insert the followirlg llew definitions in proper alphabetical sequence -

"Advisory Board" the Advisory Board constituted under section a7B$)(c);

"eligible person" rneans a member of the Sacco society in wllich the relevant Special

Fund has been established who satisfies the criteria set out in this Act, the regulations and tl-re by-
laws of tl-re Sacco Society;

"lnvestrnent Committee" means a comrnittee established under section 47B;

"social impact member" has the meaning assigrled to it in the Co-operative Societies Act;

"Special Fund" means a fund established under section 47A;

"Special Fund lnvestment Policy" means the policy formulated by the Investment

Comrnittee to govern investments from tlie Special Fund; and

"Special Irund Trr"rstce" mearls the trustee of the Special Fund constituted under section

47C.

Committee Recommendation

TI{AT the proposed amendment to section 2 of the Sacco Societies Act, be deleted.

Justification

The proposed amendment seeks to introdlrce new dcfinitions whose primary objective is to
provide for tlie creatiot-t of structures whicli are coutrary to tlie cooperative principles and the

existing provisions of the principal Act. Further, it is noteworthy that the proposed amendments

particularly violate principle uumber three of tlie cooperative principles on equality of
coritributions amorlg rnembers.
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Further, there is no inter-play between existing structures in the Sacco sector and the proposed

arnendments.

Section 38

Insert the following expression at the beginning of the subsection -

"Subject to Part IVA of the Act,"

Recommendation

THAT the proposed amendment to section 38(1) of the Sacco Societies Act, be deleted

Justification

The proposed amendment seeks to create a Special Fund under the principal Act. The special

fund proposed to be created under the proposed new Part IVA does not synchronize with existing

structures in the Sacco movement. Therefore, the failure to synchronize with existing structures

in the Sacco movement renders the proposed Special Fund inoperable under the prevailing Sacco

societies regime.

New Insefi the following parts irnmediately after section 47-

PART IVA - THE SPECIAL FUNI)

47A. (1) A Sacco society may establish a fund to be known as the Special Fund,

(2) There shall be paid into the Special Fund monies received from the social impact

members.

(3) 'l'he Investment Committee shall deterrnine the amount of contribution into the

Special Fund by social impact members.

(4) The Special Fund shall be applied towards -

(a) providing start-up and early stage financing to an eligible person with
respect to viable innovations as assessed by the Investment Comrnittee;

(b) the remuneration of the Special Fund Trustee and the members of the

Investment Committee; and

(c) taxes, costs and other charges which may accrue as a result of operation of
the Special Fund.
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(5) Any investments from the Special Fund sliall be in accordance with the Special Fund

Investment Policy.

(6) A document involving a function under subsection (4) shall be validly executed if
signed by the Special Fund Trustee, and a member of the Investment Committee who is
authorized by the Investment Committee, and any further requirement stipulated in the by-laws

of the Sacco society.

(7) All income from the Special Fund shall be distributed by the Special Fund trustee as

approved by the Investment Committee among the social impact members pro rata their
contribution to the Special Fund.

(8) The Sacco society shall have a first charge over things or articles produced with the

aid of money lent to an eligible person fi'orn the Special Fund.

(9) The Sacco society shall liave a first charge over the share or interest in tlie capital

and on the deposits of an eligible person, and upon any dividend, bonus or acculnulated funds
payable to an cligible person in respect of any debt due from such person to the Sacco society,
and the Sacco society may set off any sum credited or payable to such eligible person towards

the payrnent of any such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions under its

by-laws for the better carrying out of this section.

Itccommendation

TI{AT the proposed amendment to section 47 of the Sacco Societies Act, be deleted

Justification

The Special Fund proposed to be created under the proposed new Part IVA violates existir-rg

structures in the cooperative n']ovement. Establishing the Irund wor-rld be tantamount to creating a

parallel governance structure outside the provisions of tlie Act. The Act provide that the Board

shall be the governing body of the society.

Additionally, the proposed restriction of the surplus funds that emanate from the Special Fund to

Special hnpact Members only is out rightly discriminatory.

Further, the !-und has no relation to structures currently existing under the principal Act.
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PART IVB - THII INVESTMENT COMMITTEE

478. (l) A Sacco society with a Special F-und shall establish an Investment Committee

(2) The Investment Committee shall comprise of four members appointed by the sooial

impact members.

(3) A person is qualified for appointment to the Investment Committee if that person-

(a) holds a degree in economics from a university recognized in Kenya;

(b) holds a degree in finance from a university recognized in Kenya;

(c) holds a degree in law from a university recognized in Kenya; or

(d) holds a degree in the field of operation in which the Sacco society

predominantly operates from a university recognized in Kenya.

(4) The members of the Investment Committee shall have at least six years professional

experience in their above respective fields.

(5) The members of the Investment Committee shall not be members of the relevant

Saoco society.

(6) The functions of the Investment Committee shall include -

(a) considering and approving applications by eligible persons for financing from
the Special Fund;

(b) formulating the Special Fund Investment Policy;

(c) appointing such number of members to the Advisory Board as it deems

necessary to provide relevant technical input, including: project management, legal and

general advisory services to the eligible person in relation to a project financed with
funds from the Special Fund;

(d) to determine the terms of reirnbursement of all reasonable costs incurred by
the Advisory Board; and

(e) to determine the provisions to be rnade for capital and recurrent expenditure
for the operation of the Special F-und.

47C.The Special Fund Investment Policy shall stipulate investment criteria to be applied
by the investment committee including-
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(a) the minimum and maximum investment arnounts in any single eligible person;

(b) tlie investmerrt rules and the investment process including minimum

commitment and investment periods and procedures for draw down;

(c) exposure limits to individual eligible person;

(d) the preferred mode of divestiture from the eligible person;

(e) disclose a clear strategy for the diversification of investments in the eligible
person; and

(f1 criteria for deterrnining whether an investment shall be by way of debt or

equity.

Recommendation

TI{AT the proposed arnendment to section 47 of the Sacco Societies Act be deleted,

.Iustification

The proposed Investrnent Committee is an amorphous body because it is neither a Committee of
the Board nor management. The proposed Investment Comrnittee seeks to serve partisan

intcrests this is discriniirratory.

PAITT IVC - TI{E SPE,CIAL FUND TITUSTEE

47D. (l) A Sacco society with a Special Fund shall have a Special Fund Trustee

(2) A Special Fund Trustee shall be appointed by tlie social irnpact members on such

terms the social impact members shall deen-r necessary.

(3) A Special Fund Trustee sliall -

(a) be a body corporate having a paid-up capital of not less than five million
Kenya Shillings;

(b) be empowered by its memorandum and articles of association to undertake

trusts;

(c) not be a member of the relevant Sacco society; ar-rd
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(d) have a demonstrable track record of at least three years as a trustee or in the

alternative, one or more of its directors or partners shall have a demonstrable

track record in the management of a trust for a period of at least three years.

(4) The functions of the Special Fund Trustee shall include -

(a) taking into custody the special fund, any income accruing to it and any

security furnished pursuant to any investment made from the Special Fund

and holding such funds, income or security for the benefit of social impact
members;

(b) managing, controlling and administering the Special Fund in such manner and

for such purpose as best promotes the objects for which the Special Fund is
established;

(c) investing any monies of the Special Fund not immediately required for the

purposes for which the Special Fund is established;
(d) keeping proper books and records of account with respect to income,

expenditure, liabilities and assets of the Special Fund;
(e) collecting and rnaintaining the income of social irnpact members including

maintenance of individual membership records;
(f) providing members with their individual financial records; and

(g) such other functions as may be allocated to it by the by-laws of tlie Saoco

society.

(5) The Special Fund Trustee shall be remunerated for their service from the Special
Fund.

Recommendation

THAT the proposed amendment to section 47 of the Sacco Societies Act be deleted

Thd proposed creation of a Special Fund Trustee contradicts the existing structure under the

Sacco Societies Regulatory Authority (SASRA). Therefore, if passed, the provision is likely to
occasion needless operational conflicts in the sector.
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4.3 N{icro and Sruall Flntu'priscs Act,20l2 (No. 55 of'2012)

Scction 4

(l) Inser"t the word "associations" imrnediately after the word "Enterprises".

(2) Insert the word "associations" immediately after the word "Enterprises".
(3) Inserl the words "Associations and Umbrella Organizations" immediately after the word

"Entetprises".

Committee Recommendation
Agreed to

Section 29 Insert the following subsection immediately after subsection (2) -

(a) The Authority shall have its headquarters in Nairobi and may establisl-r such other offices

in the Counties as it deems appropriate.

Committee Rccommendation

Agreed to

Section 31 Insert the following paragraphs immediately after paragraph (k) -

(l) to undertake accreditation of business development service providers; and

(m) to perform any other function necessary for the implementation of this Act or other

written law.

Committee Recommendation
Agreed to

Section 48 Insert the words "County Governments" immediately after the word "agencies"

Committcc Recommendation
Agreed to

Section 49 Insert tl-re words "County Governments" immediately after the word "agencies"

Committee Recommendation

Agreed to
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Section 5l

(5) Insert the followingparagraph immediately after paragraph (d) -
(da) such monies as may be appropriated by Parliament.

(6) Delete the words o'treasury bills, treasury bonds or other securities issued by the
Government and any income from the investments shall be credited to the Fund" and
substitute therefor the expression "accordance with the Public Finance Management Act,
2012".

Committee Recommendation
Agfeed to

Section 53

(l) Delete the expressions "Community-based organization" and "non-governmental
organizations".

(4) Delete and substitute therefor the following subsection-

(a) The Fund shall be managed in accordance with the Public Finance Management Act,
2012.

Committee Recommendation

Agreed to
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5.0 CO M M IT'TI,l,Ii O IISEI{VA]'IONS

The Committee n.rade the following observatious on the proposed Bill;

l. The Coopcrativc Socictics Act,

The Principal Act provides for the constitulion, rcgistration and regulation of the coopcratives in

the country and related policies. The proposed amendtnent seeks to introduce a new type of
membership of the cooperative societies called sooial irnpact rnernbership, with the approval of
the Cabirret Secretary. Tlie purpose of this is to make use of the established legal framework of
the cooperatives to create a system of social impact investment. I-lowever, the social irnpact

member will not pay membership fees and voting rights will be limited to resolutions regarding

the spccial fund, investment coururittee and the special fund trustee.

2. Thc Sacco Socictics Act

This Act provides for licensing, regulation, supervision and promotion of the Sacco Societies in

the country and also cstablishment of the Sacco Societies Regulatory Authority.

Tlie main arnendment here is the provision for a possible establishment of a special fund into

which social irnpact mernbers will contribute money for social impact investment that is meant to

be borrowed by eligible persons for the purpose of funding their start-ups and viable innovations.

In particular, the amendrnent provides for the establisliment of a Special Fund, Iuvestment

Comrnittee, Advisory Board of the Investment Comurittee, Special Irund Trustee wliich is a

corporate adrnir-ristrator of the special fund and the eligible persons within thc specific Sacco

Society where the special fund is established.

It is worth noting that thc proposed new form of membership o1'the Cooperativc Societies and

tlie claborate framework of operatir-rg the ncw arrangemeut iuteuds to make use of the already

establisl-rcd legal frarlework and success of the cooperatives movement in Kenya. Nevertheless,

it is evident that there is no provision as to tlic bcncfits likely to accrue to the Sacco Society tliat

may establisli such special fund sir.rce the benellciaries seem to be solely, the social irnpact

mcmbers. In addition, there is no provision as to the coutingeut liabilities that nray arise ou

ercccllurt of establishing and operating this new systern witl-rili the Saccos.

3. Thc Micro & Small Enterprises Act.
'l'hc Micro & Small Entelpriscs Act provides for thc prornotiou, development and regulation of
tlic Micl'o and Sn-rall Entelpriscs ir-r the country and also establishment of thc Micro & Srnall

Enterprises Authority.

'l'he rrrain thrusts of tlie proposed arnendment arc two-lold: first. there is thc introdr-rction of an

additional lunction to tlic Micro and Srnall [Jutcrplises Authority which is to undertake

accreditation of br-rsiness clcvclopment selvice providcrs. 'flie second olle rclates to the
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of new source of funding to the Micro and Small Enterprises Fund as Parliamentary

Since part of the payouts from the fund is meant to fund SMEs, then this latter

may be considered alongside the fact that funding for SMEs may be achieved through

already existing Kenya Industrial Estates (KIE) mechanism or the now proposed social fund

the SACCO Societies legislation.

23 lPage



6.0 COMMIT'TIiE RECOMMENDATTON

I{aving analyzed the Bill vis-ir-vis the memoranda submitted by the public, the Committee

recornmends the Bill be approved and passed by the Llouse as lollows-

'I'hc Coopcrativc Socictics Act, (Cap. 490)

TI{AT, the amendrnents proposed to the Cooperative Societies Act, (Cap. 490) be deleted.

Justification

The Cornrnittee proposed that the arnendments proposed to the Act be deleted for the following
reasons-

The proposed exemption of the "social impact mel-nbers" from payment of subscription

fees violates principle number three of thc cooperative movement on equality of
members. Tlie principle provides that mernbers of a cooperative shall rank equally.

2. The proposed amendments further violate the cooperative principle on open and

democratic control of a cooperative entity by its members.

3. The proposed amendment that a resoh"rtion to create a class of "social irnpact members"

passed a by members at the annual general meeting should be approved by the Cabinet

Secretary was a violation of the provisions ol'the prirrcipal Act and the pecking order

within the cooperative. The structures in the sector rcquire that the Cornrnissioner of
Cooperatives approves resolutions of the annual general meeting whereas the Cabinet

Secretary handles appeals wl'ricli emanate lrom resolutions approved by the

Commissioner.

4. Cooperatives are by nature and association of persons, not capital. The proposed

amendments, if carried are likely to overhar,rl this globally recognized practice thereby

converting cooperatives to associations of capital.

5. The proposed definition of the term "social impact rllember" is unnecessary as it does rrot

ht within the context of cooperative societies as defined by the International Cooperative

Alliance (lCA).

6. The proposed amendrnents were structured in such a mauner as to create an avenue for
the proposed social irnpact mernbers to opcrate or"rtside thc primary rules of cooperative

societies. If carried, the amendment will accord thc proposed "social irnpact mer-nbers" ar1

undue advantage over oldinary membcrs.
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7. The proposed amendments were exclusionary and discriminatory tl'rey sought to subject
the cooperative rights o1' ordinary members to the rights of the proposed Special Class

Members.

8. The Ministry submitted that it was not consulted on account of the proposed amendments

and further submitted, that the proposed amendments negate tlie philosophy, principles
and values of the cooperative rnovement.

Finally, the Ministry submitted that efforts were underway to initiate wholesome review
of the National Cooperative Policy. The outc<lme of the exercise will result a more

comprehensive, informed and guided review of the respective Cooperative Societies Act
(Cap.490)

Thc Sacco Societies Act, No. ll o{'2008

THAT, the amendments proposed to the Sacco Societies Act, No. 14 of 2008 be deleted.

Justification.

The Cornrnittee proposed that the amendments proposed to the Act be deleted for the following
reasons-

2. The International Cooperative Alliance defines a cooperative society as an autonomous

association of persons united voluntarily to meet their common economic, social and

cultural needs and aspirations through a jointly owned and democratically controlled
enterprise. The proposed amendments f'ail to take cognizance provisiotis of the

International Cooperative Alliance and the foundations upon which the sector is

grounded.

3. The creation of the proposed Investment Fund is tantamount to creating a parallel
govemance structure or.rtside the provisions of the Act. The Act provides that tlie Board
shall be the governing body ol the society.

4. The Investment Committee proposed to be createcl undcr the Bill is an amorphous body
because it is neither a Committee of the Board nor part of the management team. Irurther,
the proposed Investment Committee lacks interplay with the structures already existing
within the Sacco societies movement.

5. Additionally, struotures akin to the proposed Investrnent Fund exist in the relevant
legislations, namely thc Sacco Societies Act, No. 14 of 2008 and the Cooperatives
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Societies Act (Cap. 490). Particularly, section 90A of the Cooperatives Act establishes

the Cooperatives Developrnent Fund. The Fund is establislied for the general purpose of
promoting the overall interests of the Cooperative sector in Kenya.

6. In as much as the amendrnents may be viewed as providing Saccos witl'r an additional

source of income, the idea fallacious because Sacco have the option of accessing external

capital from banks or capital venture companies.

7. Further, the operations of the proposed Special Fund Trustee will run parallel to the

existing structures under tlie Sacco tnovement, particularly the Sacco Societies

Regulatory Authority (SASRA).

8. The restriction of the surplus which emanates frorn the Special Fund to Special Impact

Membels only is out rightly discrirninatory.

9. The proposed amendment to grant the investment committee the power to develop a

Special Fund Investment Policy is susceptible to abuse to the disadvantage of Saccos and

their mernbers. In that, the investment committee rnay opt to invest funds in spheres

where the Sacco and its members have no interest or control.

10. The core objective of the entities proposed to be created and subsequcntly aligned to the

Special Fund is to further paftisan interests. For instance, the proposed amendments

provide that the Special Fund Trustee shall be remuuerated frour tl-re Special Fund but

does not provide a mechanism for setting and review of the remuneration.

1 1. Finally, the Ministry of lndustry, Trade and Cooperatives sr-rbrnitted that it was in the

process of under taking wholesome review of the National Cooperative Policy. I'he

outcome of the review exercise will result a rrore comprehensive, informed and guided

review of the Sacco Societies Act, No. l4 of 2008.

'['hc IVIicro and Snrall l')rrtcrpriscs Act, No. 55 <tt'2lll2

'I'I{A'[, the amendrnents to the Micro and Srnall Iinterprises Act be adopted as proposed
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7.0 I}EI'AIT'TMENI'AL C]OMVIIT"I'EII ON SPOR'I'S CUL'ITJITI! AND TOURISIVI
fhe Departrnental Con-rrnittec on Sports Culture and 'I'ourism considered the proposed
amendments to The Betting, Lotteries and Garning Act (Cap 131) containcd in'fhe Statute Law
(Miscellaneotts Amendments) (No.2), Bill 2018 and made the following recommendations, that:-

General Recommendations :

1. The Betting, Gaming and Lotteries Act should to be rationally amended, there is need for a

comprehensive review of the existing legislation with regard to the provisions of the Fourth
Schedule of the Constitution on the shared function of betting and lotteries between National
Government and counties;

2. That the provisions on penalty sections in the existing legislation need to be reviscd to
consolidate all the lbrt eight (48) olfences under a comrlon regulatory fi'amework to ensure
that all elements of the industry are properly regulated and to curb unfair competition among
the various platforms within the incil-rstry and harmonized penalties;

3. There is need to clearly anchor dilferent tax regimes for different fbrm o1' gaming ancl

lotteries in law since their operations are different;

4. The Cornrnittee recotnmends that specific regulations for online gaming platfbrms be
developed, to safeguard the public against fraud, while keeping in check averlues Ibr abuse
on those platforms;

5. Revenue generated fi'orn the betting, lotteries and gamirrg industry shor"rld be well channelecl
to supporting sports dcvelopmenl in the oountry.

The Spccific recommendations on the Statute Law Miscellaneous (Amcndments) Bill 2018
on Betting Gaming and Lotteries Act ('thc Act,)

Based on the above general recommendations the committee made the tbllowing
recommendatiot.ts on the proposals under thc Statute Law (Miscellaneous Amendments) (No. 2)
tsill 201 8-
(i) Scction 2 of the Act

(a) by inserting the following new definitions in the proposed amendment to section 2 in
its proper alphabetical sequence-
"Cabinet Secretary" means the Cabinet Secretary for the time being responsible for
matters relating to betting, lotteries and gaming.";

"lottery tufnover" lneans the total lottcry gross turn over less amounts paid to
charities, prizes and discounts";
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(b) by deleting the proposed definition of "Minister";
(ii) Section 3 of thc Act: by deleting the proposed atnendtnent to section 3(2A) and by

dcleting the proposed amendments to section 3(10);

(iii) Section 5 of thc Act: by deleting the proposed aureudmetit to section 5(3) and by deleting

the proposed amendtnent to section 5(4);

(iv) Scction 6 of the Act: by deleting the ploposed ameudment to section 6(1);

(v) Scction 8 of the Act: by deleling the proposed amendment to section 8(3);

(vi) Section 10 of thc Act: by deleting the proposed amendment to section l0(2);

(vii) Scction 11 of thc Act: by deleting the proposcd amendment to section 1l( );

(viii) Scction 29A of thc Act: by delcting the proposed aurendment to section 29A(l);

(ix) Section 36 of the Act: by delcting the proposed amendment to section 36(1)(a) and (b)

and36(2);

(x) Scction 44A of the Act: by deleting the proposed amendmeut to section 44A(l);

(xi) Scction 53 of thc Act: by deleting the proposed amendment to section 53(1);

(xii) Scction 54 of thc Act: by delcting tlie proposcd arnendt'ueut to section 5a(2)(b);

(xiii) Scction 55 of thc Act: by deleting the proposed amendmcnt to section 55( 1);

(xiv) Scction 55A of thc Act: by dclcting the proposed ameudurent to section 55A( l )

(xr) Scction 59B of thc Act: by deleting the proposed ameudmeut to section 598(1);

(xvi) Scction 59 of thc Act by dclcting tlie proposed amendment to section 59(2); and

(xvii) Section 6l of the Act: by deleting the proposed ametrdtlent to section 61.

8.0 DIIPAIITMtrN'fAL (IOMMI'l"I'Itl,Il ON Lr\NI)S
The Departrnental Cornmittee on Lands considered the proposed aurendments to The Urban

Areas and Cities Act No l3 of 201I contained in Thc Statute Law (Miscellaneous Amendrnents)

(No.2), Bill 2018 and tlie following rccotnnlendatiott, that:-

Llavirig analyzed the Bill vis-d-vis thc memoranda submitted by thc public, the Committee

approved the proposed arrendments to thc Urban Areas and Citics Act,20l1 as proposed in tlie

Bill,
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9.0 THfl DEI'}AItTMIlN'tz\L COMMI'l']'llE ON LABOUR AND SOCIAI- WIiLFAItIi

The Deparlmental Committee on I-abour and Social Welfare considered the proposecl
amendments to The National Employrnent Authority Act containecl in The Statute Law
(Miscellaneous Amendrnents) (No.2), Bill 201 8 and rnade the following re corrmenclations, that:-

l-he Committee approved the proposed amendments to The Natior-ral Ernployment Authority Act
as proposed in the Bill.

IO.O TI{E DEPARTMENTAL COMMITTIIII ON T'RANSPOR'I, PUBLIC WORKS ANI)
I{OUSING
The Departmental Committee <ln Transport, Pr-rblic Works and Housing considered the pr<lposecl

amendments to The ljrban Area and Cities Act, No. 13 of 2011 cor-rtained in ]'he Statute Law
(Miscellaneous Atnendrnents) (No.2), Bill 201 8 and mtrde the following recornmendations, that:-

The National Assembly adopts the arnendment to the Urban Area and Cities Act, No. 13 of 2011

as proposed in the Bill.

1I.O TIIE DEPAIIT'MENTAL COMMIT'I'IIE, ON HEALTI{
The Committee having considered the Bill arrd the submissions flom the stakeholders ntakes the
following recommendati ons ;

i. The proposed amendments on the fitle to Delete the word "Hospital" and substitute
therefor the word "Health" be ADOP'I'ED.

ii. The proposed amendments on the long title to Delete the word "l-lospital" zrnd substitute
therefor the word "Health" be ADOITTED.

iii. The proposed amendments on Section 1 to Delete the word "Hospital" ancl substitute
therefor the word "l-lealtlt" be ADOITTIID.

iv. The proposed amendments on Section 2 to;

Delete the word "Flospital" appearing in the delinition of the term "Board" and substitute
therefor the word "Health".

Delete the word "Hospital" appearing in the definition of the terrn "card" alld sr-rbstilute therefbr
tlie word "Health".

Delete the word "l-lospital" appearing in the clefinition of the term "Fund" erncl substitute therefor
the word "l{ealth".
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Delete the definition of tl-re word "Minister" and substitute therefor the following new dcfinition-
"Cabinet Secretary" rrealls the Cabinet Secretary for the tinie being responsible for matters

relating to health be ADOP fED.

v. That a furtl-rel amendrnent be inserted in section 2 by inserting the following new

definition iri proper alphabetic sequence- "MinistLy" rlleans the ministry for the tirne being

responsible for matters relating to health.

vi. The proposed ameridments to Section 3 (1) to Delcte thc word "l-lospital" and sr,rbstitr"rte

therefor the word "l-lealth" be ADOPTED.

vii. The proposed amendment to section 3(2)(a) be furtl-rer amended by deleting sub-

paragraph (ii) ofparagraph (a).

.lustification: An introduction of the requircment of the employer to match the contribution of the

employee may be abrupt and cause an unforeseen cconorllic br-rrden on the part of the employer.

Moreover Treasury had subrnitted before the House proposals to lcvy an additional tax of ZYo on

cellular lnoney transfer to fund Universal I-lealtlt Coverage.

viii. The proposed amendments to Section 4(l) to Delete the word "l-lospital" and substitute

therefor the word "llealth" be ADOPTED.

ix. The proposed amcndment to section a(l)(e) be deleted and substituted therefor the

following new paragraph- "(e) the Director General for hcaltli or his or ]rer representativc"

.lustification: this is to align the Act with the recently cnacted Ilealtli ActNo. 2l of 2017, wliich
establishes the office of thc Director General for health, wlio sherll be the technical advisor to tlie

Government or-r all rnatters rclating to healtli within the health sector.

x. Proposed amendments to Sections 4 (1) (f) (g), (h), (i) and (i) be DROPI']ED.

Justification: The Committee firids the retainment of these stakeliolders in the board as good for
representatiorr, diversity and oversight. These represerrtatives reprcsent those who rna.jorly fund

the board. 1'he proposed amendmcnts also cotrtraclicts Section 5 (1Xc) of the Aot which provides

that one of the objects and I'unctions of the Board is to protect tl,e interests of contributors of the

fr"urd. Moreovcr, having a Board whose nia.iority of mcmbers are appointed by the Cabinet

Secretary would weaken the independence and oversight rnandatc of the Board.

xi. Proposed insertion of a ncw Section 4 (1) (k) reading "one person nominatcd by the

Council of Govelnors with knowlcdgc and experieuce rclating to health" be ADOPTED.

xii. The proposcd arncndmettts to Section 5(1) to lnsert tlic following new paragraph

inirncdiately alter paragraph (1)- "(fa) to administcr employec bcnefits on behalf of thc national

govel'nlnent, the county govemments and ernploycrs in respect of their employees" bc lurther
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amended by inserting thc words "as provided uncler section 22(3) of this Act" immediately a{ter

thc word "benefits".

Jr"rstification: It is irnportant to expressly state in clear terms that the benefits providcd for under

tlre new paragraph are those contemplated under section 22(3) of the Act, so as to avoid

ambiguity.

xiii. Tl-re proposed arnendment to seclion l0 be further amendecl to provide that the Chief
Executive Officer shall serve for a term of three years renewable for one further term of three

years.

.lustification: Leaving it tpon the Board to prescribe the tenn of the Chief llxecutive Officer rnay

lead to unforeseen abuse. It is therefore imperative to set a cleat tenure of the Chief Executive

Officer expressly in the Aot.

xiv. The proposed amendment to section l5(2) be further arnended by DELETING the

proposed new paragraph (c).

Justification: This amendment lacks consideration of cost implications to employers and would
therefore impose nnforeseen financial burden on employers, In rnitigation, Treasury submitted

belbre the I-louse that it would levy an additional 2Yo tax on cellular molley transl'ers to fund

Universal Flealth Coverage.

xv. Tl-re proposed Deletion of Sectior-r 16 (3) (c) be ADOPTED.

xvi. Tl-re proposed amendments to Section i6 (4) by deleting and substituting thereol'with the

following subsection - "(4) No sum deducted frorn the salary or other remuneration ol an

employee by his employer in accordance with the provisions o{'this Act shall be recoverable

from the employel by that employee, after it has been remitted to the Fund" be ADOPTED.

xvii. T'he proposed Deletion of Section 2l (5) (a) be ADOPTED.

Further, that section 2l (1) be amended by deleting the word "Hospital" and substituting therelbr
the word "l-lealth".

Justification: This amendment serves to bring tliis section in line with the amendments proposed

in the Bill, so as to ohange the name of the card lront the National Ilospital Insurance Carcl to tl-re
National Ilealth lnsurance Card.

xviii. The proposed amendment o1'section 22(3)be ADOPTED.

Further, section 22 be ermended in subsection (3) by deleting the word "Minister" ancl

substituting therefbr the word "Cabinet Secretary".
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.lustification: This amendment serves to eliminate the word "Minister" which is no longer in use

and substitllte it with the constitutionally recognized term of "Cabinet Secretary".

xix. The proposed amendments to Section 23 (l) be further amended by deleting the word

"rnaintain" and substitutir-rg therefor the words "cause to be kept".

Justification: The amcndment is necessary as the function of keeping and maintaining registers is

perforrned by the officers of the Board on behalf of the Board.

xx. The proposed Deletion of Section 23 (2) be ADOPTED.

xxi. The proposed Deletion of Section 24 be ADOPTIID.

xxii. 'fhe proposed Delctior-r of Section 25 (2) (b) and (c) be ADOPTED.

xxiii. The proposed deletion of section 25(3) be ADOPTED.

Furtlier that the deletcd section 25(3) be substituted by a rrew subsection creating the offer-rce of
printing or manufacturing a fake or illegal NHIF card as below-

"(3) Any person who-

(a) prints, uranufactures or issues the National l-lealth lnsurance cards in circumstances other

than as contemplated in tliis Act;

(b) misuses the card for purposes not conternplated in this Act;

(c) fraudulently obtains or uses a card to obtain benefits; or

(d) rrisrepresents hirnself or herself in relation to the cards,

comrnits an offence and is liable on conviction to a fine not exceeding one million shillings, or to

imprisonment for a term not exceeding five years, or to both."

.lustification: There is r-reed to havc a provision creating thc offence of printing or manufacturing

fake NHIF cards, as well as iniposing a penalty for the same. l'liere should not be a vacuum in

the law in respect to the offence.

xxiv. 1'he proposed amcndmcnts to Section 26 (a) by deleting and sr-rbstitnting tl-rereol'with the

l'ollowing subsection - "(a) any matters incidental to paymenl and collection of ar-ry contribution

under this Act or to the issue or replacemer.rt of cards uuder this Act" be ADOPTED.

Irurther, tliat section 2(r be further amended in the opening scntence by deleting the word

"Minister" and substituting tlierelbr the word "Cabinet Secretary".

.lustification: the amendment scrvcs to clclete the word "Ministcr" which is no longer in use and

to substitr.rte thercfor the term "Cabinet Sccretary" as proviclecl in thc Constitution.
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xxv. T'hat a ncw amendment be introduced to section 29(1) by inserting a new paragraph to

provide for regr.rlations prescribing the rllanner and proccdurc ol'entering into oontracts betweett

the Board and health service providers as below-

"(d) prescribing the mallner and procedure of entering into contrzrcts between the Boald and thc

health service providers"

Justification: the Board should enter into contracts with health service providers as provided lor
ir-r the regulations, but tl-ris powcr shall be exercised in consnltation with the Cabinet Secretary.

xxvi. The proposed amendrncnt in section 30 to insert a ncw subsection irnmediatcly al1cr

subsection (l) be DROPPIID.

Justification: Giving the NI{IF Board the power to enter contracts with foreign health scrvicc

providers rnay lead to abuse during the negotiation process.

xxvii. The proposed amendments to Section 30 (3) be further arnended by deleting tlie proposecl

new subsection (3) and sr,rbstitutir-rg therefor the following new subsection- "The Board shall usc

the regulations prescribecl under section 29(l) (d) of this Act to enter into contracts with health

service providers."

Justification: -fhis amendment retains the power of the Boad to enter into contracts witli health

service providers, but such contracts sliall only be errtered into in terms of the regulatious
prescribed by the Boarcl in consultation with the Cabinet Secretary.

xxviii. The proposed amendments to Section 30 by insertion of new sub-seotions Insert thc

l'ollowing new subsections immediately after subsection (3)-

(a) The Board shall, by notice in the Gazette and in such other manner as the Boarcl may deen.t

appropriate, declare the health service providers referred to in subsection (1) to be contractcd

health service providers for purposes of this Act.

(5) A declaration under this sectior-r shall be sr-rbject to hrlfillnient by the health service provicler

of such criteria, including meeting quality standards set by tlie Ministry.

(6) Every contracted health servicc provider shall be issr.red with such identification as may bc

prescribed by the Boarcl and suoh identilication shall be displaycd in a conspicuous position in

the health services providers premises.

(7) The Board sliall telrninate the contract with any health service provider where such l-realth

service provider lails to meet the criteria prescribed under subsection (5).

(8) Upon termination of a contract under subsectiorl (7), the Boarcl shall, by notice in thc Gazetle,

revoke tlie declaration rnade under subsection (a) be ADOPl'llD.
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xxix. The proposed amendment to section 30 to insert a new subsection (9) be further amended

to provide for a fine of five hundred thousand shillings for tl-re offence of displaying an

identification without tl-re authority of the Board.

.Tustification: the proposed new subsection (9) as contained in the Bill creates an offence without
prescribing a penalty. In the absence of a penalty under this sr-rbsection, the general penalty in
section 45 of the Act of a fine not exceeding fifty thousand shillings may be too lenient to
irnpose on a health service provider which does uot comply with the requirements prescribed by

the Board.

xxx. The ploposed amendntent to section 3a(1) be further amended by deleting the words "in
quoted equities, fixed income, property, guaranteed funds, fixed deposit accounts and",

.lustification: The Fund requires liquid assets to respond to its core mandate, and investment irr
some of these options may not always allow for convenient access to the funds as and wheri it
may be needed by the Fund to discharge its mandate.

xxxi. The proposed amendrnent to section 36 be ADOPTED.

xxxii. The proposed amendments to Section 43 to Delete the words "Workmen's Compensation

Act" and substitute therefor tlie expression "Work Injury Benefits Act (Cap. 236)" be

ADOPTED.

Further, tl-rat the section be amended by deleting the expression "(Cap. 236) and substituting

tlrerefor tlre expressiott "No. 13 of 2007" .

Justification: This amendntent is necessary 1'or purposes of correct referencing of the Act.

xxxiii. The proposed arnendments to First Schedule Paragraph l to the word" Hospital"
appearing in the defirrition of the term "appoir-rted day" and substitute therefor the word
"l-lealth", and to Delete tl-re word "l-lospital" appeariug in the definition of the tenn "Fund" and

substitute therefor the word "l-lealth", be ADOI']'fED.

I2.() DITPATTTMENI'AL COMMI'I'TEE ON EDT]CATION AND IIIiSITARCI{
'fhc Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 seeks to make various wide

ranging amendments to various statutes. Tlie amendments to the Techr-rical and Vocational
Education and Training Act, No.29 of 2013 were comrnitted to the Departmental Cotrn-rittee on

lldLrcation and Research ancl it urade the following rccornnlendation,

SCHIlDT]LE

THAT the Schedule to the Bill be amended -
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In the proposed amendments to thc J'echnical and Vocational Education and Training Act, 2013-

by deleting the proposed amendments to scction 2;

by inserting the expression "( 1 )" immediately after the expression "s. 46";

by inserting the following new paragraph imrnediately after the proposcd new paragraph (ba) in

the proposed amendments to seotion 46 -
"Delete the word "three" appearing ir-r paragraph (dXiv) and sr"rbstitute therefor the word "two";

by deleting the proposed amendmcnts to section 52;

by deleting tl're proposed amendments to section 58.

Justitication: (sections2,52 and 58)The realignment of the Acts to the Constitutiort, tneaut that

education training should be placed in the education docket. Allowing the proposed amendments

to sections 2,52 and 58 means going back to the previous regime.

TVETA has brought in a regulatory position for all iristitutions providing education and training

between basic and university education for coherenoe and ensuring recognition of national

qualifications and portability of cot-npetencies interuationally.

Section 46 - The proposed arnendments are to ensure the cornposition of the Council are as per

tlie MWONGOZO principles whereby a Board should have a maximum of nine members.

13.0 DBPARTMIIN'I'AI, COMMIT'I'IIE ON FINANCII ANI) NATIONAI, I'I,ANNIN(;
The Statute Law (Miscellaneous Amendrnents) (No.2) llill,2018 seeks to make various wide

ranging amendments to various statutes. As far as the Departmental Comurittee on Finance and

National Planning is concerned the Ilill was seeking to amend the Statistios Aot (No. 4 of 2006)

and tlre Public Procurement and Asset Disposal AcL,2015, (No. 33 of 2015).

Havir-rg considered the Bill and ei-rgagement with the National Treasury, the Committee rnade the

following amendments;

SCLI]]DULE

'II-lA't the Schedule to the Ilill be amended-
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Inserting the followillg new amendment-

s.5(3) Insert tlie word "preferably" immediately after the word
"degree";

in the proposed section 6(1) (d) by deleting the words "and ensuring discipline amorlg the staff';

Inserting the followirlg new ameudtnent-

s.8 (l) Delete and substitute thereof tlie following new subsection-

Tlie Director-General shall be recruited through a competitive process by the Board and

appointed by the President, witli the approval of the National Assembly.

by deleting the followillg proposed amendment to section 8(2) -
"Delete the expression "an advanced degree in a relevant field as specified in section 5(3)" and

substitute tlierefor the expression "a degree in statistics, economics, demography or
mathematics".

in the proposed new section 8A by-

(i) in paragraph (a) by deleting the word "postgraduate";

(ii) deleting paragraph (c) and substituting thereof tlie following new paragraph-

(c) is a registered Certified Public Secretary in good standing with the Institute;

(2) in the proposed amendments to the Public Procurement and Asset Disposal Act -
in the proposed amendment to section 2 by inserting the following definition-

"publicize" has the meaning assigned to it under the Public Finance Management Act;

by deleting tl-re proposed amendment to section 7(2) and substituting therefor the following
amendment-

s.7(2) Insert the following new paragraphs immediately
paragraph (l)-

(la) to dcvelop and promote the training and capaci

development for procllrement and sr"rpply chain manageme

services cadre at the national level;

(lb) to support the training and capacity developrnent
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procurement and supply chain management services cadre at

the county level;

(lc) develop and manage the state portal on procurement and

asset disposal and ensure that it is available and easily

accessible.

in the proposed amendments to section 9(1) by inserting the following new amendment-

Renumber the existingparagraph (s) as (t)

by deleting the proposed amendment to section 4l (l) fi) and substituting therefor the following
new amendment-

s. a1 (i) Insefl the following new paragraph imrnediately after

paragraph (i)-

0) is determined by the review Board to have filed a

request that is frivolous or vexatious or made solely for the

purpose of delaying the procurement or procurement or

performance of a contract.

ir-r the proposed amendment to section 46 (4) (c) by deleting the word "an" appearing before the

word "officer" and substituting therefor the words "a qualified and experienced procurement"

by inserting the following new amendment-

s. 55(1) Delete the expression "section 38" and substitr-rte therefor the

expression "sectiott 4l "

in tlre proposed amendment to section 121(4) by inserting the word "entity" immediately after

the word "procuring",

in the proposed amendment to section 124 by deleting the expression "alternative selection

methods" and substituting therefor the expression "single source selection"

by deleting the proposed amendment to section 139 (4).

14.0 DEPARTMENTAL COMMITTEB ON AGIi.ICULTURE AND LIVESTOCK
The Statute Law (Miscellaneous Amendments) (No.2) Bill,20l8 seeks to make various wide

ranging amendments to various statutes. As far as the Departmental Committee on Agriculture
and Livestock is concerned the Bill was seeking to amend The Dairy Industry Act (Cap. 336),

The Crops Act,20l3 (No. 16 of 2013) and The Fisheries Management and Development Act,
2016 (No.35 of 2016).
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I-laving corrsidered the Bill the Committee made tlie following recommendations:-

1. Thc Dairy Industry Act (Cap. 336)

Clause (3) fhe Comrnittee proposes deletion.

Clause (19) The Committee proposes deletion.

Clause (20) The Committee proposes deletion.

Clause (31) The Cornmittee proposes deletion.

Clause (33) The Committee proposes deletion.

2. The Crops Act, 2013 (No. 16 of 2013)

The Committee agreed to the proposals contained in the Bill

3. Thc Fisheries Management and Devclopment Act,2016 (No.35 of 2016)

Clause 86.(3) The Committee Proposes deletion.

Clause 88.(l) The Con"unittee Proposes the deletion of tlie words "including in" after national

.lurisdiction.

I5.O DEPARI'MBN'I'AL COMMITTEE ON I'NBITGY
The Statute Law (Miscellaneous Amendments) (No.2) Bill,20l8 seeks to make various wide

ranging amendments to various statutes. As far as the Departmental Comrnittee on Agricultr,rre

and Livestock is concerned the Bill was seeking to amend The Energy Act, 2006 (No. 12 of
2006)

Llaving considered the Bill, the Committee recommends that, the clause in the Statute law
(Miscellaneous Amendments) (l.lo.2) Bill,20l8 that seeks to make amendmentto tlie statute-the

Energy Act, 2006 (No.1 2 of 2006 be rejected by the Flouse.

SIGNBT) {"

I{ON. KANINI KEGA, M.P (CHAIRPERSON)

DEPAITTMENTAL COMMITTEE ON TITADE, INDUS'TRY AND COOPERATIVB
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MIN. NO.059/DC-N/2018 PRELIMINATIIES

'I'he Chairpersott called the mecting to orcler at 10.30 am and ploceeded to say the prayer. He

thereafter invited tlie Legal Counscl to brief the Committee on the Statute Law.

N{IN. NO.060/DC-N/20 1 8 I}I{IEII ON TI-IB STATUI'E LAW
(MTSCELLANEOUS AMnNDMENTS) (NO. 1 AND 2)

llILL,2018

'['hc Committec rvas briel'cd by thc lcgal cor:nsel as follows, that:-

'l'he Ilills proposcs to arnencl;

l. The Co-operatives Socicties Act, (Cap. 490) to create a lle\v form of members of co-operative

socicties by creating a rlew class of'urembers targeted towarcls social impact investments. 'flie

Bill sccl<s to safoguard mcmber rights in thc democlatic choice in co-operativc societics by
giving tlte Cabiuct Secretary su1'rcn,isory powcrs to prcveut olrprcssicln o1'membcrs by creation
of such ner,v classcs. It also seeks to limit the voting powers of social irnltact members to spccific
resolutit>tts; ttraitrteuance and opclation of the prolrosed Slrecial liuncl, investment comrnittee.
rcmuncration o1'the sltecial fr"rncl trlrstcc and similar al'fairs.

2.'l'he Sacco Socteties Act, (No. l4 of'200ti) to creatc an exception to the restrictcd irtvcstments
that a Sacco society is permittccl to niakc. 'l'he Biil seeks to provicle lbr thc establishment of a

Conttrittcc to uronitor ancl supclvisc thc Special Irund ancl thc altpointnrent o{'a Special Irund
'l'rustcc rvlto shall bc resportsible [ilr rcceiving ancl invcsting g thc Sltecial Funcl.
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3.'t'hc Micro and Srnall Iinterprises Act to oreate er couclucive euviroriurent fbr itrvestors.

4. l'lre Export Prooessirrg Zones Act to create a conducive envirotrment Ibl investors in the

rnanufactuling sector aud prot-uotiug valuc addition.

5. The indr-rstrial property act to align the defir-ritions in the act rvitl-r the constitr,rtion.

6. 'fhe Anti-Counterfeit Aot, 200U Lo merkc provisions rclating to the lloard ancl

7. 'fhe Competition Act to provicle {br the mocle o1' appointment of chairpelsons of the

Competition Authority

'fhe Comn-rittee was further informccl that, it is worth notiug tirat even thor-rgh fhe Statute Larv

(Miscellaneous Amenclments) I1i11,2018 (National Assembll, llill No. 12 ancl 13) shoLrldideally

coltail nilor alcl consequentizrl aurcnclrrents, some of the prolrosecl atlenclments in the llili
seen to contail lnany ancl substantive arlcndments rvliioh may negate the philosophical principle

behind tl-re introduction of the "ournibr-rs" Ilill.

MIN. NO.061/DC-N/2018 CONSIDEITATION OF MEMOIIANDA

l'hc Comnittee received and consiclcrccl rrcmoratrcltt 1'rom thc following stakcholders as follou's,

l. Ministr5, of Industry Tradc aucl Ooopcratives

Cooperative Societies Act

The Ministly opposed the proposecl cleation of a class of 'social impact tttetnbers' ou account o{'

the fact that, the proposecl amcnclntent ncgates the philosolthy, priuciples and values of tlle
cooperative urovet-nent.

[urther, exemption of the saicl nTentbers li'our paytneut of sr,rbscription I'ees violates prinoiple

number three of the cooltcrativc ulo\/cmcnt ou ecluality of utetnbers.

Irurther, that the approval of the rcsolution creating a oategory 'special class members' llies in

tl're face of section 3 of the Coopcrativc Socicties Act.'l'he Ministry was olthe view thatthe role

o1'the Cabinet Secretary is limitccl to providing serviccs which may be required fol the cfficient

operertion of cooperatives ancl the actr-ninistration of the provisicttts of the Act.

Iu suur, thc Ministry subrr-rittec'l that c;oolteratives arc b1, traturc ati zrssocizttiorl of persous, uot

oapital and that any attempts to trtroviclc otherwise or-rght trot be entertaiued,

Sacco Societies Aot
'l'5e Milistry submittecl tliat it u,as opposcc'l the ploposecl cleatiot-t of a Spccial Furrd since thc

seunc cxists in the Coopcrativcs Aot scctiotr 90A "Coopcrtttive Ftttrd"
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-['hc 
N4inistl')r 141615 furrther opposed to the crcation o1'an Iuvestmerit l]uncl sincc this u,oulcl

lalttatrtottt.tt to creating a parallcl govculauce structlu'e outside section 28 which pr.ovides that
lloarcl shall be tlie governing body of the society.

'l'liat tlie proposed Iuvesturent Committee is an anrorplious body since it neithel a Committee o
the Iloard nor ulaltagemenl.

Creation o1'the proposed Spccial lrund Trustcc lvill nur palallel to the existing stlr-rcturc under
Sacco Societics Itegularory Ar,rthority (SASItA).

I he Ministry is in the process of under talcing wholesorre revier.r, of the Nzrtional Cooperati
Policy. l'he exercise will result itr a more comprehcnsive, guided ancl informed review of
cooperatives larvs proposed for autendurent.

2. Council of Govcrnors
'l'he Cottrtcil sr.rbmitted that an iuter-govcmmentarl technical committcc shor-rld bc [ornecl
rct'ieu, thc crttire ltrincipal Act siucc it u,as fornred ltlior to the formaLion of couut)/ governments

'l'hc Couucil I'r"rrther subntittcd thzrt the Cooperativcs Act does not take cognizance o1'counties
the Sacco Societies Act makes rcference to the Sacco ,z\ct on set eral occasions.

3. I(USCCO

@
I(IJSCCO hcld the view that the proposed dcfinition was Lullecessary ancl that it docs not fi
ti'itliitt tlte corttext of coopcrativc societies as clefined by the Intelnational Coopcrativc All
(rcA).

l'he Lrnion wals ollposed to tlic crcation of er ner,v class of membcrs on thc grouncl that the
tuetlbers r,r,ill opet'ate outsidc thc plin'rerry rLrlcs eurclprinciplcs of coolterativc socictics.

KUSCCO furthcr submittecl that the proposed amcnclnrcnts violatc the htternationzrl coopcrati
principlcs on opell r,oluntaly membelship and denrocratic control.

Irltrtltcr. that the proposcd arttcnclurcnt rvas a violation ol'international ltrinciple nunrbct. tltrce
cconomic ntember par{.ici1tation.

I(IjSCCO was opposed to thc proposecl euncndmcnt on the grouud tliat approval ol'rcsoluti
passecl at thc autrual getteral niectiug is a [r-rnction o{' thc ComurissioneL ol'citoltcrzitivcs whils
thc firrlction of thc Cabinct SccrcLary is limited to lranclling appcals cntanating ll'opr t5c clccisiols
oI' tlie Corn rnissiotrcr of Coollcratii,cs.

liltrtltcr, that the ltroltosccl autcnclmcnt was eur attcntpt to creatc a Iloarcl rvithin a I-]oarr.cl.
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'Ihe union also opposed the arnendrnent on the glound if carried as culrently drafted the special

class members will only champion thcir intcrests.

The union opposed the amendrnent on the ground that the provision greatly limits the rights of
ordiriary members and accords pref'erential treatment to the special class members.

In sum, KUSCCO was of the view tliat the proposecl arnendments were discriminatory.

Sacco Societies Act
The union submitted that-

Section 2

(a) 'l'he proposed definitioll was unnecessary; and

(b) The proposed definition violates the cooperative principle which is the glound norm of
the cooperative sector.

Section 17

submitted that-

(a) It was opposed to the proposed creation of a new class of urernbers on the ground that as

currently structure, tl-re said rnembers stand to operate or-rtside the core principles of the

coopprative moveurent.

Section 19

sr-rbmitted that-

(a) It was opposed to the proposed amendment on the ground if carried, the special class

tnembers will only champion their interests thus defeating the principle of bipartisanship in the

coopelative sector.

Sectipn 21

submitted that-

(a) It was opposed to this arnendment on the ground that the plovision lirnits the rights of
ordinary members and accords preferential treatment to tlie special olass members.

4. Cooperative Alliance of Kcnya
Cooperative Societies Act

'fhe Cooperative Alliance of Kenya sutrmitted that cool:elativc principles require that mcmbers

of a cooperative rauk equally. No meurber of a coopcrative movement should lre accolded
prelencntial treatment above other membcrs.
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Iulther, that the proposccl amendment rvas both exclusionary zurd discriniinatory as it seeks to

nrake tlte rights of ordinar'1, members sr,rb.iect to tlie rights oi the proposed Special Class

Mer-nbers.

Sacco Societies Act

Sr-rbmitted that tlic proposecl anrenclments rvere out rightly discriniinatory.

Further that tlte proposecl amendurent violate thc basic cooperative principles
principle on the economic participation of members

5. Aniarwalla & I(hanna Co. Advocates

including tlie

Aniarwalla & Kahauna Co. aclvocates sr-rburitted that-

Scction 32 The proposcd provision is arbitrarily broad. It will compel importels to pay for
searches witl-r the Anti-Counterfeit Authority. 'l'oo uruch u,ould be lost waiting for searches.
1'he provision does not limit its application to good irlported in the course of trade. If carried it
q,ould be au offertce to import any kind of goods for personal use into Kenya.

Ilecontnrcttrlntion

I)eletion of the provlstoll

Scction 34

S 34I] (l) Itegistration of 'l'rademarks is a r.natter for the I(en1,3 Industrial Ploperties htstitute
(KrPr).

This will be tantarnoLurt to Lrnnecessary dLrplication o['tasks amongst governnlcllt agcncies. 1-hus

burdening investors ancl irnpacting negatively on the ease of doing business in I(cnya. 'fhe

provision flies in thc lacc of the principle of telritoriality in trademarks and IP riglits '[he

plovision as read togcthcr with tiie offence crcatcd Lrnder section 32(i) presumcs that the
tradeurark or intellectual plopcrly urarl< will as ol'r'ight hetvc becn registered in I(enya. l'his is not
placticable as it is possible to use IP rights withor,rt registcring them.

S. 341] (2) The section accords the Autliority pou,cr to approve or declinc applications for
recordation tladcmarks.

It hor,vevcl fails to ltroi,idc a criterion for sr"rch approval ancl clcnial

Ilecomtnett dntion

l'hc critcrion for such erpploval ol denial shoLrld bc sct-ourt expressly.

'l'lte satne sltoulcl bc [irnitccl to confirmation that tlic clocunrentary proof olcurrcncy ancl validity
o1'the registration niark at I(ll)1.

S, 341] (3) 'l'he proposccl scction rcquires that the citiz.cnship and political .jLrrisdictional details
bc availed at the point o1'sccking legistration.
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Recomnrcndutiort

The requirement to provide citizenship details shor-rld be expr-u-rged.

S. 348(6) The proposed sectior-r proposes to that the recordation of a trademark shall be in force
for one year only.

'[his time frat'ne is unreasonably short in the in'rportation business,

This will reduce the ease of doing business in I(enya.

Recomntettrkdiort

Validity of the recordation of the tradernarl< should be annexed to the validity of the

corresponding registration at I(iPi whicli is i0 years.

S.348(10) This section is on renewal of recorclation. It appears the word "renewal" was lel1out.

Reconunettdatiott

Insert the phrase "fol' renewal of the recordatiou tradelnark" irnrnediately afler the words
"written application".

it is also proposed that the expulsion of the mandatory renewal of the recordation trademark.

S. 34B(13) I'his section requires the issues of an anti-counterfeit device Llpon paymcnt of a

specified flee. This will irlpact negatively on the ease of doing business in Kenya.

Recovtmettdatiott

The security device should be issued fi'ee of <;harge or Lrpoll payment of a nominal fee.

S. 34B(14) The section proposes destruction of goods ir-nported to Kenya and which do not bear'

the anti-counterfeit seourity device. As a general nrle destruction of goods can only be

undertaken on the strength of a court order. T'he section does not specify the n-reaning of
originally irnported into I(enya. Thus, it cor-rld be appliecl in retrospect.

Recol,nmtettdation

Desttr:ction of goods or-rght to be contingent upol.r--

(a) Application by a holdel of a certilicate issured under the Act.

(b) Issuance ofa court order.
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MIN. NO.0(r2lDC-N/20 I 8 COMMII'1'Ii,8 OI]SI'ITVA'I'IONS

'l'hc Comurittee nrade the follor.i,ing obscrvations on thc ltroposecl Ilill;

1. The Cooperativc Socictics Act,
'l'hc Principal r\ct provicies for the constitr-rtion, registration ancl rcgulatior-r of thc coopcrativcs in

the country and rclatcd policies. 'fhc prolroseci amcncltnent sccl<s to introcluce a uew t1,pc oI
metnbershilr o[ thc cooperative societies callecl social impact ntcurbcrship, u,ith the approval ol
the Cabinet Secretatry. 1-he purpose of this is to make use of the cstablislied legal franiewolk oI
the cooperatives to create a systcur of social impact investmeut. IIou,evcr, the social impacl
t"ueutber will not pay membership fees aud voting rights will be iintited to resoh"rtions regarding

the spccial lirnd, investment corlrlittec and the spccial Iund tlLrsLcc.

2. 'l'he Sacco Socictics Act
l'ltis Act pt'ovides Ibr licensing, regulation. supcrvision and pronrotion of the Sacco Societies in
the country ancl also establishment of the Sacco Societies Regulalorl, Autl-rority.

J'he nraitr autcuclntent ltere is the provision ibr a possible establishnrent of a sltecial ftuid into

which social impact mernbers will contliblrte rrollc), fol social iurpact ir-rvcstment that is lncaltt 10

be borrorved by ctigiblc persons fol thc plu'pose of lirnding their start-r-rps ancl viable inrovations.

In particular, thc amendurent provides for the establishmcnt of a Spccial Fund, Invcsturent

Conmittee, ,Advisorl, Iloalcl of tfte Iuvestttretrt Cotlprittee, Special lrutrd -l'rLtstee which is a

corpol'ate administrator of thc spccial fund eurd the eligible pclsons rvithin the sltecific Sacco

Society whcrc the special fr"rnd is established.

It is worth noting that thc proposcd trew fonn o1'nrenrtrcrshilr ol'the Cooperativc Societies and

thc elaborate Il'autervork o1'operatiug the uer'r, zirraugel'nent iutcncls to niake use of the already

cstablished legal li'amcworl< and sllcccss o1'the coolrclatirrcs urovcluent in I(en1,21. Nevertlicless,
it is evident lhat thcre is no provision as to the bcnefits likely to accruc to the Sacco Societl, 1[in1

n.ra1, stlrblish such spccial hrnd since the bencllciaries seem to be solely, thc social impact
turctrtbers. In aclditiou. therc is no provision as to the contiugcnt liabilitics that rnay arise orr

ttccouut of establishing and operating this ncw s1,stcr.n within thc Saccos.

3. 'I'hc Micro & Srnall Iintcrpriscs Act.
'l'hc Micro & Small l}rtcr'priscs Act lrrovidcs lol thc plomotion, clevclopnrcnt anc[ regLrlertion o{-

thc Mioro ar-rd Small linl.erprises in thc cor-rntrl, and also cstablisllncnt o[- thc Micro & Sruall

[:nterlrrises Ar-rthori ty.

-['hc 
urairt tltrr:sts of thc proposecl amcndnrcnl" arc two-[bld: Ilrst. therc is thc intloduction o1'an

additional fuuction to the Micro attcl Snrall lrntcrpriscs Aulhority which is to ur.rdcrtakc

accreditatiott ol' busittcss clcvcloprlcnt scrvicc providcrs. 'fhc scconcl onc relatcs to the
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introduction of new source of lurrcling to thc Micro and Sniall lurterprises Irund as Palliantentary

Appropriation. Since part o1'thc payouts Itom the lirncl is nrcant to lund SMLls, then this latter
proposal may be consiclerccl alongsicle the fact that ilnding l'or SMEs ntay be zrchieved through

the ah'eady existing l(enya Inclustrial Estates (l(lll) mechanisnr ol tl.ie now proposed social ltncl
under the SACCO Societies legislation.

4. Thc flxport Proccssing Act,
l'he firs1 amendment rclates to Scction 2 o1' the Act b1, ir.rtrodr"rcing eligible activities in the

Irxport Processing Zoncs.'l'hey corr-rptise oi'zrgricultural activities preceding processing as u,cll
as verlue addition, aquaculturc, clairy & ranchir-rg as wclI as silvicr,rlture. 'l'he second amendment
is about opetring up tire criteria of'cleclaring an Irxport Processing Zone to include a land ancl

bnilding or parts of thcnr. 'l'hc third eiurendnrcnt proiroscs to relax the clualifications of an BPZ,

cleveloper or operator to rcduce thc minimum perioc'l ol'holcling land lbr lheEPZ activitl,fror-r-r 30

to 10 years and building for 6 years.

5. 'I'he Industrial Propcrtl,Act
The Industrial Propcrty Act provides for promotion ol' inventive ancl innovative activities to
facilitate the acquisition of technology through the grant ancl regulation o1'pertents, utility rrodels,
technorrations and ir-rclustrial designs among others.

'l'he rnain thrr.rst o1'the proposed amendurcnt to this Act is the alignnrent to the provisious of'the
Constitution of Ken1,a 2010 and other clarifications si,rch as replacing "urinister" with "Cabinet
Secretary"; correcting sornc refercncing el'l'ors as r,vell as introclucing a slightly more elaborate
proceclure for the application, exanrinzrtion, opposition ancl registralion of patents.

6. f'hc Anti-Countcrf'eit Act,
fhe proposed amendmcr-rt in this Act relates to translblnring the Anti-Countcrf'eit Agcncy into au

Authority and introducing new definitions that is; oonslnlrer eurcl counterlbit urark which are kcy
in the functioning ol the institution. Seconclly, the Agcncy is proposed to be given additional
fuuctions wliioh are policy aclvisory zurcl reseerrch on intcllcclr:al propcrtl,and cor.rntcrfeitmatters.
'fhird, the Bxecr:tive Dircctor ancl inspectors fi'om thc Agcncy havc bcen proposed to be given
powcrs sanle as the (lontrnissioner (leneral ltx' I(l{A ancl customs of{rcer lespcctively, udren
dealing with importation o1'counterfcit goocls. Irourth, it also prescribes elaborate provisions to
address oflenses under counter{titing inolr"rding a tip-ofI'fi'onr consumors bcirtg able to trigger an

inspection. Finally, the amcndrnenl proposes au clabolatc proocdurc for recording and issuance

of anti-counterfeit security clevice, at zr 1:res<.:ribecl fce, b1, 11-r" Agency, the traciemarks {br goods
to be impoltecl into the countr'1,. This u,ill also extend to co1;1,r'ights, tracle nalrcs zrncl other fbrms
of intellectual property, and the Agcncy is proposcci to bc glantccl porvcrs to scize and destloy
courterfeit goods ir-nlrorted into the countly but foLrnd withor"rt security clevioe.

Iclcally, the proposed artrcnclmcnts seek to slrengthcn thc Anti-Cor-urterf'eit Agcncy in order to bc

in a positior-r to ziclclress thc prolil'crzrtion o1'countcrf'cits into the countly, thereby cvading
pay,ment of necessary taxcs ancl disrcgarding thc intcllcctr-ral propcrty. 'l'hc pcnalties ltave erlso

Lreen enhanced {br deterrent.
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7. Thc Competition Act,
I'his law provides for the promotirrg and safeguarding competition in the econon'ry as well
pt'otecting corlsurners from unfavorable market conduct.

There is only oue amendment is proposed for this Act, which is the change of tlie appoi
authority of the chailperson of the Competition Authority frorn the Cabinet Secretary to
President. This is likely to give tlie Board of tlie authority a profile fbr effective performance
its functions.

MIN. NO.063/DC-N/2018 ADJOURNMENT

The Chailperson adjourried the at 12.45 p.rn. The date for the next meeting will be

on notice

SIGNED

n)

DATE
c6 ,.>

I
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MINUTI1S OF THE 15'I'II SIT'TING OII TI{E DEPARTMBNIAL COMMITTEE ON

TRADB, INDUSTRY AND COOPERATIVES I.IELD ON THURSDAY 14'I'II JUNE,2OT8

IN CPA ROOM, MAIN I'AI{LIAMENT BUILDING, AT 10.30 AM.

PRESEN'I'

l. FIon. Kanini Kega, MP -- Chairperson

2. I-lon. Cornelly Serer-n, MP -Vice Chairperson

3. [-lon. Alois Musa Lentoir-naga, MP

4. I-lon. Andrew Mwadime, MP

5. I-lon. Daniel Maanzo, MP

6. I-lon. James Mukwe, MP

7. Hon. Kipruto Moi, MP

8. Hon. Gichimu Robert, MP

9. Hon. I(imani Patrick Wainaina Jungle, MI)

i0. l{on. Nduati Joseph Ngurgi, MP

1 1. I-lon. Wachira Rahab Mukami, MP

12. Hon. (Dr.) Wilberforce Oundo, Phd, MP

APOLOGIES

L I-lon. Alexander Kimutai I(igen I(osgey, MP

2. l-Ion. Bunyasi Jolur Sakwa, MP

3. Hon. Murungi Kathuri, MP

4. Hon. Jones Mlolwa, MP

5. Horr. Wanyonyi Ferdinancl, MP

6. I{on. Anab Mohamed Gure, Ml)

7. I-lon. I(olir Generali Nixon I(iprotich, MI']
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IN A'TTENDANCE

S'TAKEI{OLDERS

l. Iranwel Kidenda

2. Charles W. Mahinda

3. Ms. Doris Githua

4. Ms. Maria Ouya

5. Mr. Ephantus Mogere

6. Mr. J. O. Adero

7. Dr. Johri Akoth

NATIONAL ASSEMBLY

1. Mr. Erick Nyambati

2. Ms. Nuri K. Nataarl

3. Mr. Peter Mwaura

4. Mr. Jonathan Lemuft

5. Mr. Chelanga Maiyo

6. Ms. Winifred Atieno

7. Mr. Richard Sang

CEO EPZA

AG. CIIO Special Economic Zones Authority

Ministry of Irrdustry, Trade arrd Cooperatives

Corp. Secretary EPZA,

Account Manager Legal Service EPZA

DD ACA

DD ACA

Clerk Assistant III

Clerk Assistant III

Legal Counsel ll
Fiscal Analyst

Research Officer III

Ar.rdio Officer

Sergeant at Arms

MIN. NO.064/DC-N/2018 T'II.ELIMINAITIES

'l'he Chairperson called tlie meeting to order at 10.30 arn and proceeded to say the prayer.

hrtroductiorls were rnade thereafter and tiie stakeholders were invited to sr"rbmit their views on

the Statute Law (Miscellaneous Amendnrent) Bill, 201 8.

MIN. NO.O65/DC-N/2018 MIIIITING WII'H STAI(I,HOLDEITS ON TI{B
S'I'ATUTB LAW (MISCELLANEOUS
AMENDMBNTS) BILL, 2018

SPECIAL ECONOMIC ZONES AUTI-IOI{ITY
'l'lie Chief llxecutive Officer (EPZA) Mr. Mahinda subrnitted as follows, that;-
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L:,PZA welconlcs the proposed amendrlcnts as it will crcate a cclnclucive otrviroutncut ftrr

investors in the r-nanufacturing sector ancl pronroting value acldition.

'l'lre prollosecl amendrnents seeks to broaden thc list of eligible activities tinder thcEPZ Act (Cap

517) of the l-aws of Kenya

1-he proposal seeks to reduce the oost o1' valuc addition otr local agricultural products by

integrating the zrgricultural activities u,ith clircct value addition undet' the Export Proccssing

Zones (EPZ) program as opposed to the curlent situation where the separation approach leads to

inoreased costs ers the agricultural activities are taxed ancl aclrninisterecl undet' a sepat'atc

regulatory regimc tl-ren the value addition is legr-tiated utrdcr the IlPZs. This will expand lrl)Z

benefits to the agricultural activity arrd therclirre make Kcn1,2f i; r,alue added agriculturalproclucts

mol'e competitive globally.

Conrrnercial activities have been allowed undcr lheDPZ Act sir-rce inception of the I)PZ progrant.

EPZA works lvith I(RA Customs Serviccs r,r,hiol.r is plesent al all EPZs and is rnandated to

collect reverllle to ensule corrrplianoe ancl collcct taxes on l)PZlocal sales.

The proposed amendment targets attraction ol'investrleuts in Global Sourcing/Buying Houses

(lPR own-ers/brand owners); I{egior-ral I)istributior/Logistics I-lubs (e.g. intet'tnediate goods atid

consurnables) with fr"rll taxes paid lbr douestic setlcs.

The current restriction makes I(enya unattrtrotive as a regional trade logistios hub ancl detties

local manufacturers ready access to critical inlruts to slrpport manltl'actut'ing investments.

The CEO ACA, Mr. I(idenda submitted as Ibllows, that;-

The Ager-rcy welcome the proposed amencLlents as it u,ill keep away coutrtelfeits from the

market and ensure fair competition and easc of doing business l'or legitiniate busittesses.

z\CA's experience has shorvn that unbrancled goods are a tnajot'soLlroe of IP infringetnents.

Kenya is under obligation to provide plotection lor traclcurarks registered itr other couutrics

under TRIPS and in respect of goods that are traclcd in the country. 1'herefore, IP protection urust

not be merde voluntary in order to protect thc II) owuers, govcnlt-neut, cottsLtttters ancl the gencral

public frorn harmful counterfeit goocls.

3ltr,:.,



MIN. NO.066/DC-N/2018 COMMITTEB OBSERVATIONS

The Committee observed that,

The Bill seem to contain r11any and substantive arrendrnents wliich rnay uegate the philoso
principle behind the introduction of the "omnibus" Bill 

"vhich 
should ideally contain minor'

consequential amendments.

There was need to hold another consultative meeting with tlie Special Economic

Authority, Anti-Counterfeit Autliority in conjunction with the lr4inistry of Industry, Trade

Coopet'atives so that Members can be well infonned regarding the proposed amendmeuts. It

therefore recommended that the secretariat to olganize a retreat on the sall1e.

MIN. NO.067/DC-Ni2018 ADJOUITNMBNT

The Chairperson adjourned the at 12.45 p.m. fhe date for the next ureeting will be

on notrce

SIGNED...
a

(Chairpcrson)

DA'I'E L1
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CO

OF THE I.6TI, SITTING OT TIIE DEPARTMENTAL COMMITTIB ON

E, INDUSTRY AND COOPERATIVES HELD ON TUESDAY 19TI{ JUND,2018 IN

E RooM oN 4rI{ FLooR pRoTECTIoN HousE, AT 10.00 AM

Kanini Kega, MP - Chairperson

Cornelly Serem, MP -Vice Chairperson

I{on. Alois Musa Lentoimaga, MP

Hon. Andrew Mwadime, MP

Hon. Daniel Maanzo, MP

Hon. Wanyonyi Ferdinand, MP

Hon. Jones Mlolwa, MP

Hon. Kipruto Moi, MP

Hon. Gichimu Robert, MP

Hon. Nduati Joseph Ngugi, MP

Hon. (Dr.) Wilberforce Oundo, Phd, MP
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IESLOGorP
Hon. Alexander Kimutai Kigen Kosgey, MP

Hon. Bunyasi Jotur Sakwa, MP2.

3.
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5.

6.
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8.

Hon. Murungi Kathr"rri, MP

Hon. James Mukwe, MP

Hon. Anab Mohamed Gure, MP

Hon. Kimani Patrick Wainaina Jungle, MP

Hon. Korir Generali Nixon Kiprotich, MP

Wachira Rahab Mukami, MP
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IN ATTENDANCE

NATIONAL ASSEMBLY

i\4r. Erick Nyaurbati

Ms. Nuri K. Nataan

Mr. Peter Mwaura

Mr. Chelanga Maiyo

Mr. Richard Sang

Clerk Assistant III

Clerk Assistant III

Legal Counsel II

Research Officer III

Sergeant at Amrs
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MIN. NO.068/DC-N/2018 PRELIMINAIUES

The Chairperson called the tneeting to order at 10.00 arn and proceeded to say the prayer

MrN. NO.069/DC-N/2018 CONSIDERATION OF THE STATUTE LAW
(MTSCELLANEOUS AMENDMENTS) (NO. 2) BrLL,
2018

The Committee deliberated on the Bill as follor,vs-

Clausc Ily Clause Analysis

The Comtnittee analyzed the llroposed amendments clause by clause and made its
recomrnendations as fol lows-

1. Cooperativcs Societies Act, (Cap. 490)

Scction 2

Insert the followiug new definition in proper alphabetical sequence-

"social impact member" lneans a member belonging to a class established under section 17(2);

Committee Recommendation

1'I'IAT tlie proposed amendment to section 2 of tlie Cooperative Societies Act, be deleted.
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Justification

The provision sougitt to be intlochrced thlough thc proposed amendment violates the cooperative

principle on equality of rnembers. The proposed amendment if carried will segregate the sectclr

by acoording preferential tleatment to the proposeci social irnpact tnembers.

Section 17 Renumber the existing provision as subsection (1),

Insert the followirlg new subsections iurtlcdiately after subsection (1) -

(2) The annual general meeting o1 a co-operative society tnay resolve by ordinary

resolution to create a class of social impact rnembers of the co-operative society.

(3) The social irnpact members undel subseotion (2) shall be exetnpted h'om payment to

the society in respect of membership of the society.

(4) A resolution of the annual general meeting of a co-operative society uuder subsection

(2) shall be subject to the approval of the Cabinet Secretary.

Comrnittee Recornmendation

TI{AT the proposed amendmcnt to section 17 of the Cooperative Societies Act, be deleted

.Iustification

fhe proposed amendmcnt sceks to make provisior-r for tlie passing of a resolution creating a class

of social irnpact members zrt the Annual Generai Meeting of a cooperative society. The proposed

amendment violates the eqr-rality principle of the cooperative ntovetnent.

Further, the proposed exemption of'social impact members l'rom payment of membet'ship fee is

as discrirninatory as it is unfair.

Section 19

Renumbel the existing provision as sr:bsection (1).

Inselt the following new subsectious immedizrtell, n;,"t subsectiotl (1)-
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(2) Notwithstanding subsection (l), social impact members shall only vote on resolutions

relating to the special fund, the investrnent committee, the special fund tlr,rstee and the matters

incidental tliereto.

(3) The members of the society, otherthan social impact mernbers shall not be eutitledtc
r;ote on rnatters reserved for the social impact members.

Committee Rccommendation

'I'I{AT, the proposed amendment to section 19 of the Cooperative Societies Act, be deleted.

Justification

The proposed amendrnent seeks to accord pleferential treatment to social irnpact members bl
requiring them to vote only on resolutions relating to the special fund, the investment cornmittee

the special fund trustee and matters incidental thereto.

Section 2L (a)

hrsert the expression "subject to section l9(2) and 19(3) of this Act," at the beginning of tlie
paragraph.

Cornmittee Rccommendation

'II{AT, the proposed amendrnent to section 21(a) of the Cooperative Societies Act be deleted.

Justification

The prolrosed ameudurent seeks to amend a non-existent section. The principal Act contain a an1

provision numbered section 2l (a).

2. Sacco Societies Act,2008 (No. l4 of 2008)

Scction 2

lnsert the followillg rlew definitions in ploper alphabetical sequence -

4li)a5c:

"Advisory, Board" tlie Advisory Board constituted under section a7B(fi(c);



"eligible person" means a membel of the Sacco society in ra,liioh the relevant Special

Funcl has been established who satislles the criteria set out in this Act, the regulations and the by-

Iaws of the Sacco Society;

"hrvestment Committee" lreans er committee established under section 478;

"social impact rnember" has the meaning assigned to it in the Co-operative Societies Act;

"Special lrund" means a fund established under section 47A;

"Special Fund Investmerrt Policy" rrealls the policy formulated by tl-re Investmetit

Committee to govern investments {i'om the Special Fund; and

"special Fund Trustee" means the trustee of the Special Irund constituted under section

47C.

Committee Recornmendation

'I'HAT the proposed amendr.nent to section 2 of the Sacco Societies Act, be deleted.

Justification

The proposed amendment seeks to introdlrce new definitions whose primary objective is to
provide for the creation of structures which are contrary to the cooperative prir-rciples and tlte

exist[ng provisions of the principal Act. Fr:rther, it is noteworthy that the proposed amendmeuts

partipularll, r,iolate principle number three of the cooperative principles on equalitl, of
oontributions arnong members.

Further, there is no inter'-play between existing structures in the Sacco sector and the proposed

amendments.

Section 38

Insert tlie followiug expression at the beginning of tl're subsection -

"Sutiject to l)art IVA of the Act,"

llecommendation

TI{AT the proposed amendment to section 38(1) of the Sacco Societies Act, be deleted

Justilication

1'he proposed amendment seeks to create a Special Fund nnder the principal Aot. The special

fund proposed to be created uncier the proposed new Part IVA does not synchronize with existirrg
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strlrcturcs in the Sacco movernent. 1-hercfore, the lailr-rre to synchronize r,r,ith existing structures

in the Sacco rnorrernent renders the proposed Spccial Irr"rud inoperarble under tlie prevailing Sacco

societies legirne.

New' Insert the follor.r,ing parts immediatcly,alier scction 47-

PART IVA - TI{B SPECIAL FUNI)

47 A. ( 1) A Sacco society ma)/ establ'sh a fr-uid to be kuown as the Special Fr-urd

(2) There shall bc paid into thc Spccial Fund monies receivcd from the social impact

members.

(3) The h'ivestrnent Comrnittee sirall determine the amount of contribr-rtion into the

Special Fund by social impact members.

(a) The Special Fr"urd shall be applied torvards -

(a) providiug start-up anci early stage financing to an eligible person with
resllect to viable innovations as assessed by the Investment Committee;

(b) the rernlurcratiou of 1he Spccial lrund Trustee and the members of the

Livestment Comr"nittee; and

(c) taxes, costs and other charges rvhich uray accl'Lle as a result of operation of
the Special Fund.

(5) Any investnrents l'ronr the Special IrLrnd shall be iu accorclzrnce with tlie Special Irund

Investment Policy.

(6) A docunrent involving a ltnction uncler subsection (4) shail be validll, executed if
signed by the Sllecial Funcl 'l'r'ustce, ancl a rnember of the Investment Cornmittec who is
authorized by the hrvestrlcnt Corrmittee, and any I'urther requirement stipr-rlatecl in the b),-laws

ol'the Sacco socicty.

(7) All income from the Spccial l"und shall bc distributed by the Special lrund trustee as

a1:lrroved by the Investnrent Comuiittec auror.rg the social impact nrenrbeLs ltro rata their

contribution to the Special Fund.

(8) The Sacco societl, sliall havc a Ilrst charge over things ol articles ltrodLrced with thc

aid of nlolley lent to an eligiblc persou lroni thc Slrccial Fund.

(9) l-he Sacco society shall havc a ll'st charge over the sheire or intclcst in the capital

atrd on the deposits oi'zrr.r eligiblc persou, and upon any clividend, bonus or zrcclrr.nulatcd lirnds
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payable to an eligible persou in respect of any clebt duc fi'om such person to the Sacco society,

and the Sacco society may set oIf any sum creditecl or payable to sr-rch eligible person towards

the payment of any such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions uncler its

by-laws for the better carrying out of this section.

Itecomrnendation

TI{AT the proposed amendment to section 47 of the Sacco Societies Act, be deleted

Justification

The Speoial Irund proposed to be crcated under the proposed new Part iVA violates oxisting

structures in the cooperative novculont. Ilstablisliing the Irund would be tantamount to clcating a

parallel governarlce structure outside the provisions of the Act. The Act provide that the Board

shall be the governing body of the society.

Additionally, the proposed restriction of the surplus furrds that ernanate from the Special lrund to

Speclal Lnpact Members only is out rightly discriminatory.

Further, the Fund has no relation to structures culrently existing under the principal Act.

PART IVB - TI.III INVESTMIINT COMMITTIIIT

478. (1) A Sacco society with a Special Fund shall establish an Investment Committee

(2) The Investtnent Cor-nmittce shall courprise o1 lbur rnembers appointecl by the social
irnpact members.

(3) A person is qualified for appointmenl to the hrvestment Committee if that persorl--

(a) holds a degree ir.r cconornics frorr a university recognized in Kenya;

(b) holds a degree in finance from a university recognized in Kenya;

(c) liolds a degree irr law frorn a r:niversity recognized in I(en1,a; s1

(d) holds a degree in the field of operation in wliicli the Sacco societl,
predor-ninantly opetates li'om a university recognized in l(enya.

(a) 'Ihe urembers of the Investmcr-rt Committec shall have at least six ycars professional

expcrience in their above respeotive {ielcls.
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(5) l'hc ureurbers of thc Investment Committee shall not be rneurbers of the relevau

Sacco society.

(6)'lhe hrnctior.rs of the Investrnent Committee shall includc -

(a) considering and approviug applications by cligible persons for financing fi'on.

the Special F-r-uidl

(b) foululating the Speciai Fund lnvestment Policyt

(c) appointing such uumbet' of urembers to the Aclvisory Board as it deernr

necessary to provide relevaut technical inpt"tt, irtcluding: project managelnent, legal anc

genet'al advisory services to tlie eligible person in lelation to a project financed r,vitl

funds fi'oni the Special Fund;

(d) to determiue the terms of leimbursement of all reasonable costs incurred b1

the Advisory Boarcl; and

(e) to detennine the provisions to be made lor capital and lecurrent expenditurr

for tlie operation of the Special Fund.

47C. The Special Iruud Iuvestmeut Policy shall stipulate invcstment criteria to be appliec

by the inrrestment committee including-

(a) the tniuimuur and rnaximum irrvestment am<lurrts in eury single eligiblc persoltl

(b) the investurcnt rules ancl the inveslrneut process including minirnurr
commitment and investurent lteriods and proccdures for draw down;

(c) exposure liurits to individr,ral eligible persou;

(d) the preferred mode of divestitr-rre fi'or.n thc cligible pcrson;

(e) disclose a clcar strategy Ibi thc cliversification oI investments in the eligibl<

persou; and

(f) criteria for detcrminiug 'uvhethel an investmcnt shall be by way of clebt or

eqr-ritl,.

Rccommcndatiorr

8li''a!;,,,
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.Iustification

'l'he proposed Inrrestment Cor-nrnittcc is an zrmorphous bocly because it is neither a Comrnittee of
the Iloard nor management. 'l'he proposed Investmcnt Committee seeks to serve partisan

interests this is cliscriminatory.

I'AIIT IVC - TIIB SI'ECIAL III]ND TITI]STBE

47D. (l) A Sacco society with a Special Irund shall havc a Special Fund Trustee

(2) A Special Irund 'I'rustee shall be apltointecl by the social impact membcrs on such

tcrms the social irnpact mernbels shall deem necessary.

(3) A Special Fund'frustee shall -

I
(a) be a body corporate having a paicl-up capital of rrot less than five million

I(enya Shiliings;
(b) be empowered b), its memorandum and articles of associzttiotr to undertake

trusts;

(c) not be a mernber of the relevant Sacco society; ancl

(d) have a deuronstr:able track record oi'at least three years as a trustee or in the

alternative, oue or rrore of its directors or partners shall have a demonstrable

track record in thc ulanagerllent ol'a tlLrst lbr a periocl of at least three years.

The functions of tl.re Speoial Fund Trr-rstee shall include -

(a) talcing into custody the special funcl, any income accruing to it and any

security furnished pursuant to an1, inrzestment u-rade h'om the Special irund

and holding such funds, incor.rrc or sccurity for the benefit of social ir.npact

members;

(b) managing, controlling and administcling the Special Fund in such rnattner ancl

for such pLn'llose as best promotes the ob.jeots for wl-rich the Special FLrnd is

established;

(c) investing all)/ monies of the Special Iiund not imrnediately recluired lbr tlte
pLrrposes for which the Special Irr,rncl is established;

(d) keeping proper books and recorcis ol account with respect to iucomc,

expenditure, liabilities ancl assets of the Special Fr"rncl;

(e) collecting and nraintaining the incorne of social impact tnetnbers inch-rding

maintenance ol' indiviclual membership records;

(1) providing members u,ith their indiviclual Iiuaucial records; ancl

(g) such other functions as may be alkrcated to it by tlie by-laws of the Sacco

society.

(4)



(5) The Special Iruncl J'r'ustee sliall be rernunerated lbr tlieir service from the Special

Iluud.

lle comrnendation

'II{A'[ the proposed amendurent to section4T ol the Sacco Societies Act be deleted

Tlte proposed creation of a Special Fund Trustee contradicts the existing structllre undel the

Sacco Societies Regulatory Ar,rthority (SASRA). 'l'herefore, if passed, tire provision is likely to

occasion needless operational conflicts in the sector.

3. Micro and Srnall Entcrpriscs Act,2012 (No. 55 of 2012)

Scction 4

(1) Insert the r,r,ord "associations" immediately after the lvord "Enterprises".
(2) Insert the word "associatious" imrnediately aftel the'uvord "Enterprises",
(3) Insert the words "Associations and Umbrella Organizations" irnmediately after the r,vord

"Enterprises".

Committec Ilecommcndation
Agreed to

Section 29 Insert the follorving subsection immediately after sr-rbsection (2) -

(a) T'he Ar-rtholity sirall liavc its headquarters iu Nairobi and may establisli sr-rch other offices
in the Counties as it dcerns appropriatc.

Cornmittec llecomm endation

Agreed to

Section 3l Insert the follor,ving paragralths imnrcdiately alter paragraph (k) -

(l) to undertake accreditation o1'business dcvelopnrent service ltroviders; and

(nr) to perlbmr atry othcr' {'urrction rlecesszuy flor the implcmentation of this Act or ot

u,ritteu law.

Comrnittcc Ilccommcn cl ation
Agleed to

10 ll)a3, l



Section 4tl Insert the words "Oounty Governments" irnmediately after tl're word "agencies"

Cornmittee Recom mcndation
Agreed to

Section 49 Insert tl-re words "County Goverrunents" immediately after the word "agencies"

Conimittee Recommendation
Agreed to

Section 51

(5) Insert the followirlg paragrapl'r imrlediately afler paragraph (cl) -
(da) such monies as may be appropliated by Parliament.

(6) Delete the words "treasury bills, treasury bonds or other securities issr-red by the

Government and any income from the investments shall be credited to the Fund" and

substitute therefbr the expression "accordance with the Public F'inance Management Act,

2012".

Conirnittec Recommendation
Agreed to

Sectlon 53

(1) Delete the expressions "Colrrnlunity-based organization" and "non-governmental

organizations".

(4) Delete and substitute therefor the following subsection-

(4) The Fund shall be rnanagecl irr aocordance with the Public lrinance Managetnent Act,

2012.

Committee Recomm endation

Agleed to

11 lP a g,,:



fhe Cornmittee adopted the report with the proposed amendments.

MrN. NO.071/DC-N/2018 ADJOURNMENT

The Chairpersou adjoumed the

MIN. NO.070/DC-N/2018

on rtottce.

SIGNED

DATE

ADOPTION OF TI{B STATUTE LAW
(MISCBLLANBOUS AMBNDMENTS) (NO. 2) BILL,
2018

aI 12.30 p.m. The date for the next rneeting will be held

airperson)

L-, >{i K

12 lP,rge
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NATIO}IAL ASSEMBLY
TWELFTH PARLTAMENT _ SECOND SESSION

Article Il8[iJ[bJ of the Constitution provides that,',porlioment sholl focilitote
public pafticipotion ond involventent in the legislative ond other busrness of
Porlioment and its Committees". Standing Order 127[3J provides that. .the
Deportmentol Committee to which o Eill is committed shait focilitote public
porticipotion ond sholl toke into occount views ond recommendotionsofthe public
when the Committee mokes its report to the House

The Statute Law [Miscellaneous Amendments] tNo.Zlj.'Bill, Z0l8 [National
Assembly Bill No. 13 of 2O181 was published on iOth A-pril, 2018 and read a
First Time on lSth April, 2018. The Bill is in keepinS with the practice of making
various amendments which do not merit the publication,ilf separate Bills and
consolidating them into one Bill. The Bill therefore proposes amendments to
various Acts of Parliament. Pursuant to the provisions of Standing Order 127[1]
of the National Assembly Standing Orders urhich provides thati a Bill hoving been
reod o First Time sholl stond committed to the relevont Deportmentol Committee
without question being put and Standing Order 2)6 t5ltbJ which mandates
Departmental Committeesi to study ond review oll legislotion referred to it, the
proposed amendnlentS to vbrious Acts of Parliament stand committed to the.
following Departmentai Committees of the National Assembly:-

NO. ACT TO BE AMENDED COMMITTEE
'I The Eetting Lotteries and Gaming Act [Cap 13i] Sports, Culture and

Tourism
2. The Dairy Industry Act [Cap 336] Agriculture and

LivestockThe Crops Act No. l6 of 2013

4 The Fisheries Management and Development Act
No. 35 of 20'16

5. The Cooperatives Socieiies Act [Cap 4-ool Trade, lndustry and
Cooperatives6' The Sacco Societies Act No.14 of 2008

7, .- The Micro and Small Enterprises Act No. 55 of
2012

Public Private Partnership Act No. l5 of 20]3
The National Hospital lnsurance Fund Act No. 4
of 

,l998

The Statistics Act No. 4 of 2006

8

I Health

'10.
Finance and National
PlanningI The Public Procurement & Asset Disoosal Act No.

33 of 20]5
The Energy Act No. 12 of 2006
The Urban Areas and Cities Act No. l3 of 20ll
The Technical and Vocational [ducation and
Training Act No. 29 of 2013

1' Energy
13. Lands
14. Education and

Research

Labour and Social
Welfare

The National Employrnent Authority No. 3 of 2O'16

Pursuant to Article ll8tlltbl and StandinS Order 127[3), the Clerk of the National
Assembly invites members of the Public to submit any representations they may
have on the Statute Law [Miscellaneous AmendmentsJ [No.2], Bill, ZOIB.
The representations may be forwarded to the Clerk of the National Assembly,
P.O. Eox 1r1842-OOIOO, Nairobi; hand-delivered to the Otfice of the Clerk,
Mein Parliament Buildings, Nairobi; or :mailad to clerk@parliamsnt.go.ke;
to be received on or before Monday, l4'h May,2O18 at 5:OO pm. The Bill may
be founci on the Parliament wehsite at http:,/www.parliament.go.ke.or http:
,/w'lw. kenyalaw.org.
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ITEPUI]L]C OF KEhIYA
Ji
i\.

MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES
Officc oI tlie (]abinet Secr-etary

'I'clcplrorre: 020 -27 31 531 -9
ltlx 020-2731511
F}r-rail: cs. moied@grnail.corn
When replying please quote

l(el: MI'|C/SDC/3/16 Date lltr'Mav.20 ltl

Ivlr. Michael Sialai. EBS
Clerk of the Natiorial assen-lbly.

Parliament BuiIding,
P. O Box 41842-00100,

NAIROBI

IN THE MATTER OF CONSTDE,ITA.TION I}Y TI{E NA IONAT, ASStrNIBLY OF 'I'I{8,

STATUX'E OF'X,A!v (MISCEI-ENEOUS AMI|I{DMBNTS) (No. 2) I}ILL, 2018

(NATIONAL ASSEMBLY EtrI,I- 1\0. 13 of 2018)

ltef,crence is rnade to an advertiserrellt by Parliaurent in the l)aily Nalion of 7tl'\{ay 2018

inviting llie public for subrnission of nlelnoianda on the above sllbiect.

Ileing the Ministry responsible for Co-operative growth and developurent, wc hereby make our

submissions 25 1'g:gard to the proposed amendrnent to the Co-operative Socicties Act (Cap. 490)

anci the Sacco Societies Act No. 14 of 2008.

l. 'tt{E CO-OPEIIATIVE SOCIET'IES ACT (CAP" ;190)
.t'he Act relates to the constitr.rtion, registration and regulation of Co-opelatirze societies and for
purposes incidentals thereto.

Prolloscd anrendments

'1'hc proposed amendnlerlts create a class of social inrpact rnembers oF thc co-opcrative socielies

sLrb.iecl to zipproval of the Cabinet secrLrtary. '['liese menrbers are excrnirted ilorn irayntent to the

socicty in respect o1 their membership" 'fhis ciess of nerv rlcmlrr:rs shall only vote on resolutions
in lelation to special fund, investnrent corlnrittee ar-rd speci:rl fund trustcc. Other rnembers of the

society shail not be entitled to vote on urattcr:; reservecl lbr the special inrpact mcrubers.

Socral Sccrrrin, Flouse, Block A
Bishops Rc>ac1. Capitol Fiill
P.O. Box 30547 001100
NAIROBI



Submission

We object to the creation of the Social impact rnembers due to tl-re following:

1. The creatiou of a special class of memberships negate s the philosophy, principles and

values of co-operatives on segrcgation based ott class, getidcr, creed, religion and color;

2. Iixernpting some mernbers from payment of membership fee is against the co-operative

principle nurnber 3 on economic irrember participation which requires all members to

contlibute equitably to economic activities of the co-operative;

3. The approval of the resolution establishing Special Irtrpact Members by the Cabinet

Secretary dcnies any aggricved party right to appeal. The approval by Cabiner Secretaly

is also inconsistent with Section 3 of the Co-ollerative Societies Act which states iuter

alia "The Commissionel shall be responsiblc for the growth artd development oi co-

o1;ertrtive societies by providing sucl'i services as tnay be required by co-operativc

societies lbr their organizatiou, registration, operation, advancernent, dissolutiorr and for

administration of the provisions of this Act"; and

4. Denying a section of rrer.nbers ilom participation in c'lecision uraking of any Co-operal"ive

business is contrary to co-operative principles anci values. Co-operatives by nature are

association of persons and not capital. Co-operative principle nuurber 2 on den-rocrafic

rnember control stipulates that co-operatives are democratic organization controlled by

their rnembcrs who actively palticipate in setting theil policies and making decisions. Co-

rtperatives mernbers l'rave equal votes or1 all nrattcrs pertaining to co-operative business.
'fhis is also in contravcrrtion of Co-operative Societies Act 2 I on rights of members.

2" SACCO.SOCtrETIES ACT'NO" X4. OF 2OOB

fhis Act provides fbr licensing, regulation, supervision aud prornotic.rn oi'Sacco societies and

establishes the Sacco Societics Regulatory Authority.

Proposcd amenclments

The Miscellaneous Amendmcnts Ilill proposes to ameud the Sacco Societies Act, (No. 14 o

2008) to cleate an excmption to tile restlicted investrnents that a Sacco sociery is perntitteci

rnake. 'fhe bill seeks to provide ibr the esiablishmeni o1'a Special Fund by Sacco societics,

cstablishment of an Investment Cornmittec to monitor and supervise tire Special Iruuc! ancl t

appointment oi'a Special lrund 'frr,rstee who shall bc resironsiblc ibr receiving and itrvesting t

Special Fund.

Subrnission

We object to the creation o1'the Silcciai Furid, Investrncnt Comnrittce and Special Fuud trust

due to the following:

)



l . T'he creation of the fi.rnd is not neccssaly since a sinrilar fund exist under the Co-operative

Societies Act scction 90 A"-Co-opcrative Developmcnt Fund",

2. T'l-re establishrnent of an Investrnent comrnittee will introduce a parallel govel'nance

structurc outside the existing structurc ltrovided in section 28 of Co-operative Societics

Act whicl-r stipulates tliat the Committee (l3oard) shall be the governing body oi'the
society;

3. The appointment of the investmcnl. committee by the Social hnpact Members is coutt'ary

to the provisions ol'Section 28 (3) which exciusively conltrs powers to the Managemenl

(Board) io crlter into contractsl

4, The Investment comrnittee is an linorphous ancl aurbiguor.rs entity sincc it is neither a

committee of the governing bociy nor management;

5. The prescribed qualification for Investmcrrt Committee is un-implementable in its clrrenl
form since it requires an individual to posses a multiplicity oibachelor degrees;

6. The establishment of the special l'uncl trustee will cl'eate another center of operation

outside the.jurisdiction of the existir-ig govcming authority (SACCO board). l-urther, the

relationsl-rip between the Special Fr-urd 
-l'rlrstee 

as a bocly corporate and the Sacco Societ,v

as a legal entity is not ciearly spelied out in the amendments. l'hus these amelldrrents

rvill cause conflicts and confusion in the aclministi'ation oi Sacco business; and

7 . Restricting the sharing of surpius Il'onr the Special Fund to Special Impact Members only

is discrirninatory and therefore against the co-oper'ative spirit.

Conclusion

Univer:sally. Co-opel'atives ale autonomous erssociation of pcrsolls united voluntarill, to rneet

their cornmon econornic, social. an.l cultural neccls ancl aspirations through a jointly owned anci

dernocratically- controlled cnterprise wi.rose legislation are guided by ILO's recommendations on

the prornotion olCo-operatives ,

Co-opelatives arL' {bunded on the values o1- seli' help, sclf responsibility and self suificiency.

Since independence Co-operatives havc continued translbrming tlre lives of l(enyans by

ernpoweling thern socially and economically. l'he creation of neli, structures to promote social

impact in oo-operatives is superfluous and unwarlairted. 't'his bill introduces un-nritigated risks to

the ordinary rnembers since any malpractii;e on the firncl rvill be borne by the membels. fhe bill
discourages savings mobilization by ordinzily nrembers since there will be no moti,,,ation 1br

them to save as they can ilcloess funds contributed by Social Impact Menrbers

-fhe 
prop<tsed amenclments threaten the existencc of co-operatives institulions in the Country

and therefore we are opposed to the arnendmcnts.



Way fonvard

The Ministry is in the final stages of reviewing the Natiotial Coopet'ative Development policy

which will pave the wa1, for a cornprehensive review of ali cooperative legislations. It is our

considered view that at this stage arly piece meal arnencitnent of the co-operative larvs is

unnec

i

Adan Nlohamed,

CABINET SEC

I]GH
AIIY
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COUNCIL OF GOVERNORS

ak i+ lt?

Tel :(ozo) 24o33r4,2403313
+zS4 729 77? z\r

E- m a i I : i nfo@cop. po. ke

tTth May, zotB

C,
r6

Westlands Delta House 2nd Floor,Waiyaki Way.

P.O. BOX 4A401-00100,
Nairobi.

OUR REF: COCl6ltz Vol.6

Michael Sialai, EBS

The CIerk of the NationalAssembly
Parliament Buildings
.NAIBoBl.

M' VsDear
)

LETTER FORWARDING THE LEGISLATIVE MEMORANDUM ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, zor8

The above subject matter and our letter dated tlth May, zorB in which we requested
extension of time to submit our memoranda refer.

The Council of Covernors appreciates that in realizing the objects of Devolution,
the principles of consultation and cooperation under Article 6(z) and Article r89 of
the Constitution are inevitable.

Based on these principles, the Council of Governors has reviewed the Statute Law
(Miscellaneous Amendments) Bill (NationalAssembly Bills No. rz and r3) and would
like to forward for the consideration of the National Assembly the legislative
memoranda attached herewith.

( q

Yours

Jacqueline Mogeni
Chief Executive Officer

EGIEIIVIE
1 B MAY 2O1B

CLERK'S OFFICE
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ti-LiSCCO has r-reen actively errgaged iir tclvccat rrlg !1:ratfer-i tha'; rray hlve impticirtions on
tite pt:r'fbrrnarrce lend gi'ou,th o!'rls a Oo-opr:rative ,-rr,.lanization.

')'ito Co-ii1;cr':itive Scicie:ties ,\ct nr.ltv prt ;lr.,scd ibr arnenrjirreilts rra-i; ii,iiiiir;rtii:r: (,i; t:iir;5A,-'(l:-)s
as Co.c.ri:cialive t';r'garri:rzif ions i.iie SAf'-lf,' Socie;ic:; Act iioi'.\ rthstanclirg.

\I,ie c,.rrtfirttl 1o lrai.,c !earnt of- iirt-: irnieLrrirnenls through a :ict-,ial rrieclii: rtiaiibrrrr drarr:irig r,t-,,'

^9i.llfir.rn to tne dail), j.iatirrir c,n 7tl'Ma.r. 20 18 lience no fonnai coir)rnuiriurrti(rrr iiri,:rr to orati.cr
the pirbiishirrg and ['ast timr: r.,acliirg in t'iie'Na,tional Assenibl., r:rr I0'l'ai,tl ]8ti'/ipiil. ?.0 lE
rc.;pcc ti."'ely.

V,;c rvislr io :'egisrct our riolrcenr that the lVlinistrl <l!'ln,.lus'll'llrlizlrtir-.ir, t,7'7,r.ir1 t11it-ir-;',oper:ilirie:;

is r:r.,i i<eeir t'.-r have ti re prtLirosc:ci aud rcvieived National Cr..r-r,rper",tive i)l:v.-'lr.,pnte:rt P,.rl:c':,

zrpFrc,\,r-{i Lr),Pariiament to pzi!'e ivay 1'ol'irrrplemcntirtiorl, einci Ilr*i-c:iri\e!'crrs.a!1e s;rt:li,.:itirir']er'-;

tbr:t cornl:rchensivc: t'cvicw process oi'the Co-rrperi:.ti',,cr Socir:rics Lr:i ,incl tirc .i:rur::tt -jocrctic:.

A.ci.. ii-r.sie'atl, tirere rs clcIiberate e1'forts to pr-rsh thrrtr.rr.iir 1r:rrtitrl i;rni€li(i:rl-roll-,.r1'lirc rt:i,:virrrt Act::

and rr.uIarioirs rvirich in clr-ri vierv sh<.ririrl nol be the c;r:irj.

idealil', tirc lrlattorral Co-operirrive Ilcveloplnelrt Poiiu-.r, shorrlcl prececle thr: 1.ri'ocel;s ol tl:e
i'evierv ol'the Acts anc requiatious Rni zrre at a lr.lss whi, tlie rtltatr, ,-r"Or,tlre11: o!.("1',-,-1r1s.111rqi:..

i:: ttL-\r i.:c-(:t-I t..; have tne Said ltOlir:-r,in ;,136,9 ti;r prcper irtr lciarrr:e r6.i il6.rrv,jl a i:,uLuirr.,,=itejnsrvc

rc.triew i)ti)i-r-S^.

It is v,'orth rroti.lg tlr:it Co-oyreratives as o. devclv,:C {irnclior: oi Co-i;1;,::at:',,':r;:iicL;lll [:i:;,,cil
g:uiCeJ fro:n a Naticntri Uo-opelltivc Dc,velr:pment i)i:1i!'y p,Juti 3[ r,,js,.,, t!ir.' :'h..,'"e.'oI i,;ilictr

l-,ul subje'cr.ed the sect.:rr to a !cl r:Icouti:sion;,rt the cor-i :rty'lc:vi-::

#:::\i



As the actors in this sector, challenges being experienced on the ground can only be solved
thror-rgh policy direction and not piecerneal amendments tliat do not take into consiclerations
the ernerging issues and innovations.

The lnternational Co-operative Alliarrce (lCA) defines a Co-operative as "An autorrornous
association of persons united voluntarily to rneet their cornrnon econorlic, social, ancl cultural
needs and aspirations through a jointly owned and dernocratically-controlled enteLprise,,.

The co-operative identity.includes the principles and values. As part of the inter'ational co-
operative movembnt, all co-operatives in Kenya conduct their bLrsiness in accordarrce with
internationally shared co-operative principles and values.

Membership to a co-operative is open to all persons who wislr to berrefit fi-on co-operati,e
tuetnbership and are willing to accept the corresponding responsibilities withoLrt gender, racia[,
social, religious or political discrimination. Menrbers have an equal voice coprpronly referred
to as "One rnember one vote".

The supreme authorify of a co-operative society is vested in general urernbers who elect their
Board metnbers, the proposed aurendments seeks to usurp the powers of the Board clLr lly eleoted
by the board. 

. ,,"
Pronosed clra the Co-onerative Societies Act. CAP 490.

s.2 Insert the followirtg new definition on proper alphabetical sequence-"social irnpact
rnetnber" Ineans a tnernber belonging to a class established under section 17(2);

Tlte defi.nition of the social intpact does notfit in the context of Co-operative Socieries us
defined b), tlte hilernutiortol Co-opet'ative Alliartce,lhe Principles, onrl Values as rvell as
llrc ILo recontntendation 193, of whiclt we subscrilse to ils a country),

s.I7 Ilenurnber the existirrg provision as subsection

(1). insert the following new subsections irnmediately after subsection ( l)-

(2) The annual general tneeting of a co-opelative society rnay resolve by ordinary resolutiol
to create a class of social irrpact meurbers of the c-oper.atite society.

Tltis is ogrdnst tlrcn Internatiottal Co-operative Princiltles of Voluntury onrl open
nrcmbership ancl dentocratic nrcntber control.

(3) The social irnpact members under SLrl:section (2) shall be exernpted frorn payment to the
society in respect of membership of the society.

Tlre Internrttional Co-operative principle number three state, there hus to be econontic
ntemlter Pnrticiltotiott, tlre quolification of menfiership is weil stated in sI7 the Co-
operotive Societies Act, CAP 490.

(4) A resolution of the annual general rleeting o1'a co-operative society under sLrbsection (2)
shall be sLrbject to the approval of,the Cabinet Secretar'1,.
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A resolution of the annual general nrcetiltg is final nrul any upprovnl can onl.y be by the

Conmissioner of Co-operatives. Tlrc calsinet Secretary can only lrundle nppeals on any

matters that the Comnissioner cannot resolve.

s.19 Renumber the existing provision as subsection

(l). Insert The following new subsections imtnediately after subsection (1)-

(2) Notwithstanding Subsection (l), Social impact tletnbers shall only vote on resolutions

relating to the special fund, the investrnent comuittee, the special fund trustee and the lllatters

incidental thereto.

Tltis is an il.legal board ill Co-operative, wltlt ltove a bourd within a Board andfor wltat

Use? The Co-operatives Societies ilre conq)etent enough to handle Financiol bt'rsiness of

atry nature.

Tltisisttotcovereclanllw|xgt..withittthesubstantiveco-opet.ativestructure,

(3) The members of the society, other than social in-rpact metnbers shall not be entitled to

vote on matters reserved fol the social itnpact tnetnbers

LVhose society is this? Tltis cloes notfit anywhere witltirt the Co-operative structure. The

Co-operative principles are very clear, there should be no class or anlt fornt of
rliscrimination ort any ntember of a co-operotive society'

s.2I(a) lnsert the expression "subject to section 19(2) and l9(3) of this Act," at the beginning

ofthe paragraph.

It does not stffice

e acco Act o 200

te Larv aneolls mcnts 20r

s.2 Insefi the following new definitions in proper alphabetical sequence-

,,Advisory Board" the Advisory Board constituted rtuder section a7B(a)(c);

Not necessary, the aclvisorll Boarcl nrcnillers ccttt onl.y be dul'y elected (lS per tlte spelt ot.tt

qualifications witltin tlte Act

"eligible person" lrleans a tnetlber of the Sacco

Society iu which the relevant SpeciaI Furrrl has been established *'lto satisfies the criteria set

out in this Act, the regulations and the by-larvs of the Sacco Society;

"Investrnent Comtnittee" llleal-ls a comtnili,ee establislred under Section 478;

"social iurpact tnettlber" has tfre meaning assigr-recl to it in the Co-operative Societies Act;

Socictl intpcrcl ntentbers not definecl,T'he Co-oparotives are sociol in nature and carry the

role purpotted here, ytltAt nett role i.s axpr:cled lo su.f'fice this deJittition.

3



"Special Fund" means a fund established under section 4 7 A;

"Special Fund Investment Policy" rneans the policy fonnulated by the llvest,rerrt Comrniftee
to govern investrnents frorn the Special Fund; and

"Special Fund Trustee" Ineans the trustee of the Speciat Fund constituted under section 47C.

s.38(I) Insert the follorving expression at the beginning of the subsection-

"Subject to Part IV A of the Act,"

New. Insert the following parts imrnediately after section 47-

PART IV A-THB SPECIAL FUND

4 7 A. (l) A Sacco society rnay establish a fund to be known as the Special Fund .

(2) There shall be paid into the SpecialFund rnonies received frorn the social impact
rnernbers.

Il4mt's tlte source offunds, are we exposing the sACCos to nronelt Launclering? sls cAp
490 ltas limitatiott of shareholding by ntentbers, how will this appty?

(3) The Investmeut Cotrmittee shall detennine the anlolult of contribution into the Special
Fund by social irnpact rnembers.

(4)The Special Fund shall be applied towards-

( a) providing starl-up and early stage financing to an eligible person tvith respect to viable
innovations as assessed by the Investment Cornmittee;

The Bonrd makes policies that govern operiliotts of the Co-operilive societies

(b) the retnuneration of t[-re Special Fund Trustee and the rnernbers of the lnvestrnent
Cornmittee; and

(c) taxes, costs and other charges which lnay accrue as a result of operation of the Special
Fr.rnd.

ll4ty expose Co-operatives wlto are tlreody heavily taxetl?

(5)Any investtnents fi'ont the Special Fund shall be in accordance with the Special FLrncl

Investment Policy.

(6)r\ docurnent involving a function under subsection (4) shall be vatidty executed if signed
by the Special Fund. Trustee, and a rnernber of the lnvestment Comrnittee tvho is authorized
by the Irrvesttnent Corntnittee, and any further requireurent stipulated in the b1,-l3u,s of the
Sacco society.

Tltis is Usurping the powers of the Boat.d of the Co-operotive Societlt

(7) Atl income frorn the Special lrund shall be distributed by the Special Fund trusree as

approved by the Investtretrt Comtriltee arnong the social impact members pro rata their
contribr-rtion to the Special FLrnd.

ll4tose platform will they be usittg to ntalce inconrc ft.orrt business?

This is ngainst the Co-operotive Principles, is tliscrintirttrti,te. Econontic bene-/its tre sltnrarl
hy ull v,lto particiltute in o co-oJteroti.ve setup.
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Illmt are we exposirtg Co-operative,s to?

(8) The Sacco society shall have a lirst charge over'things or articles prodr-rced with theaid of
rxoney lent to an eligible person fi'om the Special IrLrnd.

(9) The Sacco society shall have a first charge over the share or interest in the capital and on
the deposits of an eligible person, and upon any dividend, bonus or accumulated funds payable
to an eligible person in respect of any debt due from such person to the Sacco society, and the
Sacco society may set off any suur credited or payable to such eligible person towards the
payment ofany such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions uncier its by-
laws for the better carrying out of this section.

Llh.y intposeforeign ideologies to tlte SACCO wlrcre mentbers have not considered itfit to
do so.

PART IVB -THE IN\iESTMENT COMMITTEB

47lB. (1) A Sacco society rvith a Special rrLrnd shall establish an Inl,estrnent Cornrnittee.

Non nrcmbers cannot govern o SACCO, the structure is very cleur, tlrcre is enouglt
prudential guidelines to nmnage sttclt funds witlrout eriertuining foreigners.

(2) The Investment Cornmittee shallcornprise of four urelnbers appointed by the social impact
mernbers.

(3) A person is qualified for appointrncnt to the Investlnent Cornmiftee if that person-

( a) Holds a degree in economics fi'orn a irnivcrsity recognized in Kenya;

(b) Holds a degree in f-rnance from a university recognized in Kenya;

(c) Holds a degree in law from a Lrniversity recognized in Kenya; or

(d) Flolds a degree in the field of operation in rv[ric.h the Sacco cnnict\r nrcdnrrrirrarrtlrr nnprarec

from a university recognized in Kenya.

(4) The members of the Investment Comrriftee shall have at least six years professional

experience in their above respective fields.

(5) The mernbers of the Investrnent Cornmittee shall not be urernbers of the t'elevant Sacco

society.

Membersltip of the SACCOs ls very clertr. Sl7 oJ CAP 490 gives tlte quoliJication of
nrctnbers.

(6) 'I'he functions of the Investtlent Clomrnittee shall include-

(a) considering and approving applications by eligible persons

for financing frorn the Special Fund;

(b) forrrrulatirrg the Special Fund Investment I'olicy;

(c) a1;pointing such nunrber of members to the Advisory Board

5



as it deelns necessary to provide relevant technical input, inch-rding: project lnanagelnent, legal
and general advisory services to the eligible person in relation to a project financed with funds
from the Special Fund;

(d) to deterrnine the terms of reimbursernent of all reasonable costs incurred by the Advisory
Board; and

(e) to detertnine the provisions to be made for capital and recurrept expe*diture for the
operation of the SpecialFund.

47C, The Sllecial Fund Investment

Policy shall stipulate investtnent criteria to be applied by the investrnent committee including-

(a) the t11inimuttr and maxitnum investment arnounts tn any single eligible person;

(b) the investment rules and the investment process including rninirnum commiturent and
investment periods and procedures for draw down;

(c) exposure limits to individual eligibte person;

(d) the preferred mode of divestiture frorn the etigible person;

(e) disclose a clear strategy for the diversification of investments in the eligible person; and

(f) criteria for detennining whether an investment shall be by way of debt or equity

PART IVC-TI{B SI'BCIAL FTJ'ND TRUSTEB

47D. (l) A Sacco society rvith a Special Fr-rnd shall have a Special Fund Trustee.

(2)A Special Fund Trustee shall be appointed by the social irnpact members on such terrns the
social irnpact mernbers shall deern uecessary.

(3)A Snecial I;Lrnd'ft-irstee sha!!-

Corporate membersltip does not exist irt a Co-operotive societlt tuiless tn a case of UNION.

(a) be a body corporate having a paid-up capitalof not less than five rnillion Kenya Shillings;

(b) be etnpowered by its memoranduur and arlicles of association to undertake trusts;

(c) not be a rnernber of the relevant Sacco sociefy; and

(d) have a detroltstrable track record of at least three yeals as a trustee or in the alternative,
one or nrore of its directors or partuers shall have a dertronstrable track record in thc
rnanagetnent of a trust fol' a period of at least three years. ,

( )The functions of the Special Fund 'lrustee shall include-

a) taking ittto custodl,the special fuud, any incorne accruing to it aud any security firrnishecl
pursuant to ally investtlent made from the Special Irund and holcling suclr funds, incorne ol
security f,or the benefit of social impact rnernbers;

(b) managirtg, controlling and adrtrinistering the Spccial lrurrd iu suclr manner and fbr sLrch

purpose as best pronlotes the objects for which the Special lrr.rnd is established;

6



(c) investing al'ly monies of the Special Fund not irnmediately required for the pulposes for
rvhich the Special FLrnd is established;

(d) Iceeping proper books and records of account rvith respect to ir.rcome, expenditure, liabilities

and assets ofthe Special Fund;

(e) collecting and tnaintaining the income of social irnpact ureurbers including maintenance ol
individual mernbership records,

(l) providing members with their individual firrancial records; and

(g) such other functions as rnay be allocated to it by the by-larvs of the Sacco society

KUSCCO POSITION

I. There's no ntischief that is being addressed by the said aruendments.
2. There were no stakeholdet" engagenlents and ,such grave anrcndntents should not be

allowed.
3. The amendrnents are not in the best interest of the SACCOs and shotild not be alloyyed

to proceed.

4. TIte Co-operatives Societtes structure is substorttive in noture and cannot be antendecl

tltro uglt mi scellaneo us antenclnrcnts,
5. The proposed National Co-operative developntent policy does not provide for the social

Intpact ntembers.

6. The definition of the Social Intpact Mernbers is noi in tandem vvith the co-operative

Identity and is tn conflict tvith the Internattonal Co-operative Principles.
7. The state Departntent of Co-operatives did not cngage the stakeholders on the intention

to review the Act and the benefits dcrived fi'ont ihtroduction of the new concept of
menr b ers hip all t o ge t he r.

B. There's a danger of exposing the co-operative Movenlenl to other players lvho do not
originally share in the ICA principles, vision, ntission and values of the Co-operatives.

9. The Anrcndntents should be recalled in entirely ancl l.et the State Departrnenl of Co-

operatives engage the Stctkeholders proactively on any changes in the Co-operative

Societtes Act.

Thanks for finding tirne to read our lengthy memorandutn

With wann Co-operal.ive

George Ototo, MBS, ICUDE

Managin Director

1. The Attorney Genera[,

Sheria I{ouse,

Hararnbee Avenue

NAIROI}I
7
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2, Cabinet Secretary,
Ministry of Industry, Trade and Co-operatives
NSSF Building,
NATROBI.

3. Principal Secretary,
Ministry of Industry, Trade and Co-operatives
NSSF Building,
NAIROBI.

4. Commissioner for Co-operatives Development,
Ministry of Indr.rstry, Trade and Co-operatives
NSSF Building,
NAIROBI.

5. Executive Director,
Co-operative Alliance of Kenya,
NAIROBI.

6. Managing Director,
Co-operative Bank of Kenya,
NAIROBI.

7. Group Chief Executive Officer,
CIC Insurance Group Lirnited,
P.O Box 59485-00200,
NAIROBI.

8. Chief Executive Officer,
National Co-operative Housing Union (NACHU)
Sukamba Court,
Suite 5, Ngong Rd,
NAIROBI.
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MEMORANDUM ON THE PITOPOSED S'I'A.TUT'E L,AW
(TVIISCELLANEOI]S AMENDN{ENTS) BItr,L; 201 8 (NATI.ONAI,

A.Slilit\fEL,}: tsU-L NO. 12 OF 201S) THB CO-OPERAT{VE SOCIETIIS
ACT, CAP 490 & THE SACCO SOCIETIES ..\CT'

The Clerh of'tlle I.lational .Assernbly
F;rriiarnent Bu ildings
P.O, Bt'rr: 41842-(J$ru0

NA[[?.OBI. "-.\\oo'\ /.:-f)\'
it1\t j &r

\{ \lCc.

The Attorney (]eneral
Sheria House
P.O. Box 40112 -00100
t\rAIR(}IlI

T'hr: llirairpersdn
Tr:lde, lridustr-1, anci Co-operatives Comrnittee
l{ational Asseurb!y of Kenya
P.O. Box 41842-00100
NATROBX. /-

,'\'t-\ rK

Abo,;t t[e Co-opr:rativ'e Alliance of I(enya

Cu-,.-'1:el'atti'ze ,tiliailce crf l(euva (CAK) is an i-unbrella Apex Co-operative
Orgarrisation ibrmed by the Co-cpe.rative Morzernent in Kenya. its sole purpcse
is to t'ept-esent ihe interests o1' co-operat.ive ,st:cieties both locally' a.ncl

intelnatiolrallr'. i.'liis iira.nciaie iltter alia extencls to 1:rciviriing er,nei'al cc'llsu1alc,v-
a!.lcl aci.'''ocacv services tc the co-onerati\/e n-ro\/cltrr:lrt. In e>;t:cr:ting its cluties and
tule-i, (lAi{ drau,.s its ntandate lL'onr thc Clo-operative Sccieties Act CAP 490
unclet''"r,hich it (CAK) is fomred anri r-cgisteieti. (._t1rh-, ,,vhici-r alsc is an alllliar:e

ir}4rJ'-t^
il-'' :l r I

;i-. ), -ll.-lt

I"llli- AS S.ilt-rii lJ i_iil

'fJ E,[:,rj3-i-.1
'i :. i.? l\j riar.ii .r.r llir'r,! i iX iij

[jit]iri Ii't tl i) ir'i->r ;,1.i., /-(l' I:r't_)r'.,



of the International Co-operative Alliance (ICA) operates within International

Co-operative Principles as are constituted ar-rd periodically revised fi'om tirne to

time by the ICA.

The Co-operative n'roverrent has grown over time since the turn of the century.

There are over 22,000 registered Co-operatives societies, r,vith an estimated

mernbership of 15 million people, The Co-operative sector is active in many

sectors of the economic including but not limited to Financial, agricultural
production, rnanufacturing, insurance and transport. The Co-operative financial

sector has mobiiized over KES 640 billion as at the close of the year 2016 with
ap asset base of KES 780 billion. An estimated 500,000 persons are directly

employed in the sector with some other 1,500,000 persons deriving their

Iivelihood frotn Co-operative related activities.

Participation in the process of developing legal frameworks regulating the Co-

operative Sector is one of our core advocacy roles that we play. In this respect,

we are concemed with amendments to the Co-operative Societies Act and the

Sacco Societies Act proposed by the Statute Law (Miscellaneous Amendrnents)

Bill, 2018 (National Assembly Bill No. 12 of 2018) (the SI.MA bill). We

therefore present our views by way of written memoranda as follows:

The CAK has today the l4tr' day of May 2018, held a national co-operative leaders

forum with countrywicle representation of the co-operative movement and made

the follora,ing resolutions in regard to the proposed amendments'

A. PROPOSED AMBNDMBNTS TO THE CO-OPI]RATIVE

SOCIETIES ACT

1. Section 2. Ipsertion of a Nerv Definition In Section 2 In Its Proper

Sequence "social ImPact Metnber"

T5e SLMA bill seeks to anrend Section2 oi'the Co-operative Societies Act(the

CSA) by introclucing a ner,v definition by virtue of seeking to ameucl Section 17

o1'the CSA. As we will ciemonstrate belou, concetning proposed atlendment to

Sectiol 17, there is zrbsolutely r-ro reason to entertain this proposed zrtneuclment.

2. Secti n 17. Creation of a New Class of Membcrs

Scctior"r 17 is proposcci to bc amenclccl by malcing the existing provisior-r to be sub-

section (1) and introdr-rcc other 3 subsections, rvhich have the lollor'r'ing effect;

2
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By way of an orclinary resolution approved by the cabinet Secretary, members

can resolve to create a class of members referred to as "social hnpact Members"'

These members shall not be subject to the primary aud nortnal requirement

demalding that each member has to subscribe and purchase a given minimum

number of shares in a Co-operative society the member wishes to be admitted

into membership.

3. Section 19. Voting Rights

The consequence right for each member to have one vote irrespective of number

of shares held in the sociely expressed in Section i9 has, by virtue of the proposed

amendment to section 1'/,been qualified by a proposed ameudmeut to Section

t9.

Proposed amendment to Section 19 seeks to make the existing provision to be a

sub-section and thereafler insert other 2 more sub-sections, r.r'hich will have the

following effect;

fhe so called "social Iprpact Members" shall, to the exclusion of other members

of the society, only vote on resolutions relating to the Special Fund, the

Investment Comrnittee, the Special Fund Trustee and matters incidental theleto'

This simply means that this special class of members only vote in matters

concerning them ancl to tire exclusior-r of the rest of the members'

4. Section 21. Other Rights of Members

Section 2i is proposeci to be arnendccl by insertiilg the expi-ession "subjcct to

lg(2) and 19(3)" at the begirrning of the paragraph. The right to atlend and

participate in decisions taken in a general meeting of the society and to vote; to

be electecl into organs of the society; use ancl enjoyment of the facilities ar-rd

selices of the society; to legitimate information relating to Lhe society, are sought

to be subject to the rights sought to be grantecl to the so called "social Impact

Members"

5. Ottr Views ott the Above Proposed Amendments

In accordance with General Conference of the ILO Recommendzrtiou l93'

1. Member States should aclopt specilic legislaiion and rcgulaticins on

c.oopcratives, r,r,hich are guricled bi'the cooperatirrt: valrres and prirrciples set

out ir-r paragrapS 3. aricl rcrrise such legislation ancl rcgr-rlatiotrs i't'hett

approPriate .
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2. Governments sliould consult cooperative organizations. as tryell as the
etnplovers' and vl,orkers' organizations concerned, in the formr-rlation and

revision of legislation, policies and re-eulations applicable to cooperatives.l

in this r:egard vve do express our viervs on the above amendments as lbllor.i,s;

(i) Equality of Membership-once a person is adrnitted into rnembership

of a co-operative society, he raril<s equal r,vith other members iu respect

to fundamental issues such as: the minimum number of shares he

subscribes to and pays for; one vote irrespective of shares held and

interest in the sociefy; attending and participation in general meetings

where he votes on resolutions taken; to be elected into leadership

position; enjoy the use of all facilities and selices of the society; and

access to all legitimate information relating to the society. All these

rights that are enjoyed by the member rnay further be regulated by the

by-lau,s of the society.

This proposed amendment, in our view, completes distorts this

arrangement which has since time irnmemorial been based on the co-

operative principles. If this amendment were to be allowed, the co-

operative spirit, which does not thrive in a discriminative environment,

will eventually die. We urge you to reject these atnendmeuts.

(ii) The co-operative policy and the co-operative principles-The position

and rights of a member of a co-operative sociely are not only defined ir-r

the CSA, but do spring frorn the existing co-operative policy which in

tum is ireaviiy hingeci on tite iniernationaily recognise,j co-opei'ativc

principles of:

a) Voluntary and open rnembership;

b) Democratic member control;

c) Economic parlicipation by members;

d) Autonotny and independence;

e) Ilducatior-r, training and ir-rformation;

f) Co-operation among co-operatil,es; and

g) Corlcern for community ir-r general

as are provided in Section 4 of tl-re CSA.

I II-O R193.- Plontotion ol'Co-operatives [1ccornnrenclation.2002 (No. l9i) 90'h It.C Scssion, (lcneva
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The International Co-operative Alliance (ICA) defines a co-operative

society as an autonomous association of persons united voluntarily to

meet their common economic, social, and cultural needs and aspirations

through a jointly-owned and dernocratically-controlled enterprise. The

co-operative business modeltherefore is not a local innovation so much

so that one can legislate on one of its fundamental issue such as this

without taking into account the founda.tion upon u,hich the co-operative

sector is built. The co-operative principles are the foundation which

stands the big risk of erosion if the proposed amendments were to pass

in their current form. The issue of membership is core and runs across

the board to.touch every sphere of a co-operative society.

If this amendment u,ere to pass in its current form, it will mean that

members of the sarre co-operative society lviil be discrirninated against

each other based on their contribution to the society. Their exercise of
democracy as a tool of control of the co-operative society will be

affected because their right to vote is curtailed in matters to do with

Special Fund, the Investment Committee, the Special Fund Trustee ancl

mafters incidentai thereto.

(iii) Econotnic participation by a member-Metnbers form and join co-

operatives to primarily meet their social and economic need. The

proposed amendment does not explain hor,v the society and its members

are likely to benefit {i'om this new class of members. The co-operative

principieoieconomicparticipatiorrti),,r'-,rr'-,'tirresuiiposesthat
members contribute economically to the u,ellbeing of the co-operative

society on the expectation that they in turn benefit frorn the proceeds or

surplus accruing. It is apparent that thougl-r tl-re ir-rtent of this amendment

is to affect the co-operative principles of economic participation by a

mentber, democratic member control, and that of autonotny and

indepenclence, justification for such step has not been provided'

(iv) The Special Fu;rd, the Investment Cornrnittee, the Special Fund

Trustee

The SLMA bill makes mention of the erbove terminologies as those

ra,l-rich can be votecl by the social impact tlrembers to the exclusion of
other rnembers. Itlowcver these terminologies have not been defiued nor

have they beer-r cxplained in the ploposed amendment of this CSA is

concerned. 'I'he Lrse of terrns conveying a supposed meauing of this
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proportion cannot just be thror,r,n in there without sitting tl-rern well in
the statute sought to be amended. The usage of these terms should

therefore be rejected for lacking a place in the CSA.

B. PROPOSED AMENDMENTS TO THE SACCO SOCIBTIES ACT
1. Section 2, Insertion of New Definitions in Section 2 in Proper

alphabetical Sequence

The SLMA biil introduces neu, terrns to lhe Sacco Societies Act (SSA) such as

the "Advisory Board", "eligible person", "investment committee", "social irnpact

men'rber", "special fund", "special fr-rnd investment policy" and, "special fund

trustee". Flaving dealt with the "social impact member" under CSA, the rest of
the definitions introduced in the SSA are by virtue of seeking to amend section

41 of the SSA. As it will ernerge belor,v, the proposed amendments make a

mockery of the SSA and the creation of the Sacco Societies Regulatory Authority
as a regulator of deposit-taking Saccos.

2. SectioU :17.2\. Special Fund

The SLMA bill proposes to amend the SSA by introducing a r1e\,v sectiou

irnrnediately after section 47. The gist of this section is the establishment of the

special fund vvhose sole soul'ce are monies received fiotn social irnpact metlbers.

The investment committee determines the amounts to be contributed by social

irnpact rnerrbers. The purpose o1. this fund is to extcnd credit to eligible persons

to invest in start-ups and early stage financing of their ventures, and for
-.-^+i.^^ rL^ ^-^^i^l c,-,{ r,-rraraa Tn,oorrlrar.," afOUnCl thiS f_fnd Slfall beI Cif lL-lf itil 4ttlIg LlrU JPUUral l'ull11 Ll LlJLvu. llr Y voLrirvrrLr

guided by a special fund investment policy.

Income accruing fiorn the investment of the special fund shall be shared by the

special fund trustee among tl-re social impact members pro rata each metnber's

contributiot-t to the fund.

The Sacco society shall have a first chargc ou products producecl by the eiigible

person who l-ras been advanced credit fi'om the special fund.

The Sacco society shall equally have a first charge over thc shares ancl cleposits

held by an cligible person, interest, dirridend, bonus or accllr'rllrlatecl funds payable

to an cligible irersolt in respect of any debt clr,re fi'om the cligible persorl to thc

Sacco society.
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Provisions shall be made in the bylaws fol better bringing into effect the special

fund

3. Section 471]. The Investment Committee

Section 478 provides that a Sacco Society with a special fund shall establish an

investments comrnittee comprising four mentbers appointed by the social irupact

members. Siich members shall not be mentbers of the relevant Sacco Society.

The functions of the investment committee shall be to inter alia consider and

approve applications by the eligible persons for financing, formulate the special

fund investment policy, appoint members to the advisory board.

4. Section 47 C. The S pecial Fund Investment PolicY

This proposed amenclment shall create tl-re special fund investment policy to inter

alia guide in matters such as the minirnum and tnaximum investments amounts

an eligible person rnay be eligible; minirnum c.rmtlitment and investment periods

ancl procedur:es for draw clorvn; exposure lirnits to individual eligible person;

criteria to cletermine whether an investrnent shall be by lvay of debt or equity.

5. Section 47D. The Special Fund Trustee

This proposecl amendment decrees that every Sacco society with a special lund

shall create a special fund trustee to be appointed by the social impact metnbers'

The special funcl trustee shall be a body corporate having paid up capital of not

less tl-ran five million I(enya shillings ar-rd be empowered by its articles and

rnemorandum of association to carry out trusts'

The sltecial funcl trustee shall not be a tnember of a relevant Sacco'

Apart frotn controlling, mallagement and aclministering the special ftir-rd' the

special fund tp-rstoe shall execute the fi-rnction of it-rter alia having custody of the

special funcl, any incotne accruing to it, any securitl' furrlished to it', and to hold

such for the bencllt of social irnpact mcmbers'

6. Oilr Viervs ou the Proposed Amendmetrts

The proposal to crcate the spccial fupcl anfl the attendant organs and eptity in the

fol-n of special ['und trustee within thc existirtg structure aud fiatlrewclrl< oISaoco



societies do not in any way seek to further the interest of both individual members
and Sacco Societies. These proposed amendrnents, to say the least, have the
purport and intent to sneal< strangers into the room, r,r,ho not only corne to
scavenge on the goodu,ill and instifutional set-up of Sacco Societies, but also to
attack and wreck the foundation upon which Saccos are br-rilt. The following are

some of the reasons for holding this view,

(i) Membership- as sworn above under the CSA, it is not logical to create

a class of members rvhose interest is to come under lhe roof of a Sacco

society only for the purpose of fufihering their own selfish interest. As
they con,e in, they create their own fund, rranage it thernselves to the

extent of forming a corporate entity in the forrr of a special fund trustee,

use the institutional framework of Saccos to guarantee and secure credit

advanced to eligible persons as well as make recoveries and collections

in respect to monies advanced. At the end of it all, proceeds accruing

are only shared u,ithin the ranks of social impact members without
anything going to the Sacco and eventually to mernbers, as is the nonnal

case when members patronise the products of their Sacco.

This arrangement of membership is discrirninatory, makes no regard for

members who have toiled to build the Sacco institution and is against

the spirit of co-operation and social uplifting and the same should be

discarded.

(ii) Creation of Organs and Special Fund Trustee- the proposal to create

the special investment committee, advisory board and the special fund

trustee is akin to creating a parallel management Il-ameworl< in a Sacco

and allow thern to operate independent of each other without giving

regard to interplay with the existing institutional regulatory fi-amework.

To allow the creation of a special fund trustee as a corporate body rvithin

a Sacco to manage the special fund nlearls tliar they r,vill be independent

fi'om the normal operations of the Sacco to the extent of oper-ring and

running separate bank accounts; keep separarte books and records of
account and eventually prepare separate annual staterncnts of account;

have their separate meetings or exclusive[1, ve1. on resolutions; share

the prolits within themselves witirout any benel.rt accruing to the Sacco

or membcrs; ancl to add salt to insult, emplol, the goodr.r,ill and

institutional netr.vrlrk of tl-re Sacco to mal<c coilections and do recovery

o
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(iii)

(iv)

on their belialf. To cap it, the members' savilg poltfolio and shares wiil

Selve as collateral to the social impact tnembers lending business'

As you can see, this arrangement only advances the interests of the

social irnpact members to the total exclusiol of the rnetnbers aird the

Sacco society. We urge you to disallow these proposed amendments'

Interpliry Befweeli Regulatory Bodies aud thc social Impact

Members, special Fund Trustee-the SSA itas i:reated SASRA as a

regulatory body to license and oversee the operations of deposit-taking

saccos for the pulpose of guarding against likely occurrence of a

Systemic:isk in the financial co-operatives apd to the economy at large'

Some of the tools prescribed in the Sacco Societies (Deposit-Taking

Sacco Business) Regulations, 2010 (the SASRA regulations) are tlie

pludential guidelines in the form of rninimum capital requiremenls

which shoulcl be adhered to at all tirnes by the market players (see Part

III on capital Adequacy) of the SASRA Regulations'

if the arrangernent proposed by arnepdments is to be sustained, horv are

these 'inclependent creatures' going to relate with the regulator and how

clo they fit into the capital 'rdequacy requirements'

Autonomy and Indepenclcnce vis -avis Economic Participation-co-

operative entities are autonomous ancl inclependent' This means that

members or,vn and control their institutiot-ts independent of interference

by government save oii i:egulatoiy issues' Equalli"' members f;nd the

operations and growth of co-operatives though their ecouomic

participation by *uy of shares a1d cleposits and saviugs or delivery of

products to tl-re co-opefative. This process of economic participation

ho*"r"1. graclual it pray seel-11, cnsures control and or'vnership of the co-

operative societY.

I-lowever, consiclering the nature ancl composition of the ploposed

amendmepts, we are tlot couvinced tl-rat mernbers will be autonomolls

ancl i6dependent r-ror will they lraintaiu a firrn gl'ip on the in-stitutions

they have graduallY buill.

Scltrrce of Funding-onc ll,}ay arglle tirat the proposed atnendtnents are

timely since they corne to breach the gap o[ funding to the Sacco

societies. That tliey col.nc irr [o act aS a sollrce of altcrt-rativc access to

9
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credit on the paft of members referred to in the proposecl amendments
as 'an eligible person'. This cannot be anywhere near the truth.

Apart frorn traditional sources of funding of Saccos (shares, deposits,

savings, capital reserves, earnings fi'orn investments, operational
income from interest and other sources) Saccos have access to external
sources of funds like banks and capital venture companies. The

traditional sources of funding are cheap and sustainable'to the'growilr
of Saccos. However r.vhere the Sacco ffiey n3"6 to sr-rpplernent'the
traditional source, it may approach the external source depending on

allowable limit of bor-rowing and ability to seruice the debt. As Sacco's
do this, their only obligation to the external lender is to seryice the loan

u,ithin periods and at the rate of interests agreed. In doing so, at no time

are control, autonomy and independence ceded to the external lencler.

On the contrary, the Sacco applies this money by lending it to members

in turn earning interest to the Sacco. The interest eamed is income to

the Sacco, which eventually is shared between the members by wa)/ of
surplus at the end of the year. A porlion of the incorne will go to capitai

reserves thus capitalising the Sacco further for the good of the Sacco

and the members at large.

The rnodel proposed by the proposed amendments is the complete

opposite of the above symbiotic relationship. We urge you to reject

these amendments.

(vi) Debt or Equity-among tl-re notable feature the SLMA bill seeks to

introduce is the power giver-r to the investment committee to come up

with special fund investrnent policy, which can provide 'uvhether the

investment can be in the form of debt or eqr-rity. This proposal for
aurendrnent can greatly be abused so as to bind Sacco ',vith debts or

equity, which in the end may lead to failure. Moreover, since such

investment is r-rot geared to ber-refit the society, the samc seenls immoral

to us. The proposed amendmcnt should be rejected on accor-urt of this

l'eason

(vii) Increased Exposure to llisl<-tl-re proposed arnendments seelcs to bincl

Sacco societies to collect and recover on behalf of' social impact

rlembers atrd shares, deposits anci savings helcl by a mernber or Iegible

person r,l,ill act as security {irr loan or nlonies advanccd to thc iegible

person. This is a big cornpronrise on the security o1'capital of a Sacco.
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l'his is because though the capital stands as security to cover the social

irnpact members, there is no corresponding compensation by way of
earnings to the sacco.

Likewise, demanding that the sacco should have a first charge over

products procluced by tlie legible person on accoutlt of rnonies advanced

fiom the spe,:ial funcl will beputting an unnecessary burden on saccos

without detnonstrating the consequent 
-benefit 

that will accrue' Doing

rc,:overies is an operationai cost to tire saccos a;id is not clerl on ltow

saccos will be reimbursed fbr work done and costs incurl:ed'

C. GENERAL COMMBNTS
1. Practice of statute law miscellaneous amendments.

a. It is a1 established practice r,vithin the cotlmonwealth that the

legislative process through the statute law miscellaneous

amendment or commonly known as ompibus bills is a process

applied by the government to make minor and nou-controvelsial and

geueral house-keeping amendments. Who is/are this that wants to

sneahmajor amendments that would have far reaching

rarnifications o. th'6 gains of over a century crumbling ,ur

heritage?
b. It is our cotlsidered view that these amencltnents are not tniuor or

house-keeping by nature. on the contraty, they have a potential

fundarnental legative effect on the co-operative sector' Who wants

to brirrg down Africa's strongcst 15 N{illlon member-ot'vned

movement and whY?

c. The Movements' National leadership in its Consultative forum

on this 14il, day of May 2018 has rejected in its totality the

proposed amendrnents and accordingly adviscd that thc so-

called social lrnpact members do form their own Society and

run it as theY wish.

Regulators of the Sector and the sectol' Not Consulted.

a. Once we becatne aware of these proposecl atllendments, \'Ve sought

clarificatio6 fi'on'i both the Ministry ancl SASRA as to u'hether they

were prir,1, to these atlenclments in their capzrcily ars the r:egulators

of the secl.or. WIty was tlte Co-operative lnovemcnt left out in the

2
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consultation process (if there were) of coming up with the
proposed amendments?

b. It shockingly occurred to us that neither of the regulators seemed

aware of the proposed arnendments. If the SLMA bill is not the

irandwork of any of the co-operative sector regulator,Who then is

the proponent of this bill?
c. Who wants to mal<e a backdoor aiid illegal entry into the.+o-

operative sector b;, riding on the ,SLIl,4-A bill?
d. Who wants to profit and make capital out of the hard earned

savings built in the co-operative sector over a long period?

On behalf of the co-operative movement, we urge yoil to reject these proposed

amendments on their entirety.

Yours

r

I

Daniel Marube
EXECUTIVE DIRECTOR

For further information, please contact us at;
D A E.i- 1'7 1A) - nnlnnr.v, uvn Ll LvL vvlvv

Nairobi
Tel: +254 717634724; +254 202516537; +254 20251654
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