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CHAIRPERSON' S FORE\ilORD

The Institute of Directors of I(enya Bill, 2Ol9 is sponsored by Hon. Chris
Wamalwa, Member for I(irninini and Deputy Minority Whip of the National

- 
Assembly.

The Bill was published in the Kenya Gazette on 19th February, 2}lg
- (National Assembly Bills No. 3 of 2019). The Bill underwent First Reading

on 20th March, 2Ol9 and was immediately committed to the Departmental
Committee on Justice and Legal Affairs for review and report to the House
pursuant to the provisions of Standing Order 127(l).

Pursuant to the provisions of Article 118 of the Constitution of I(enya and
Standing Order 127 (3) the Committee through advertisement in the local
daily newspapers of 2gth March, 2Ol9 invited the public to make
epresentations on the Bill. Several institutions submitted written and oral
epresentations which have been taken into account while considering the

.}ill.

It should be noted that a similar Bill sponsored by Hon. David Ochieng,
Member for IJgenya, was passed by the House towards the end of the 11th
Parliament but the President refused to assent to the Bill and referred it
backto the Flouse with reservations attached as annexure 5. The llth
Parliament concluded its term before addressing itself to the Presidential
Memorandum. Consequently, Hon. Chris Wamalwa revived the Bill by way
of a fresh legislative proposal which the Departmental Committee on Justice
and Legal Affairs approved for publication with a rider that the sponsor
amends the legislative proposal and takes into account the issues raised in the
Presidential reservations.

The Committee held three (2) sittings considering the Bill clause by clause.
ihe Comrnittee considered and unanirnously adopted its report on the Bill at

g its sitting of 18thJune, 2019.

May I take this opporhrnity to -

(i) Commend the Committee Members for their devotion and
comrnitment to duty which made consideration of the Bill
successful;

(ii) Express gratitude to the Offices of Speaker and Clerk of the
National Assembly for always providing leadership and
guidance;
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(iii) Appreciate the Committee secretariat for exemplary
performance in providing technical and logistical support.

Indeed, their roles were critical to the Committee in the consideration of the
Bill.

On behalf of the Departmental Committee on Justice and Legal Affairs and
pursuant to the provisions of Standing Order 199 (6), it is my pleasant
privilege and duty to present to the House a report of the Committee on the
Institute of Directors of l(enya Bill, 2019.

rroN. \VILLIAM CHEPTUMO, M.P.
CHAIRPERSON. DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS
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PART 1

1. PREFACE

1.1. Mandate of the Committee

1. The Departmental Commiffee on Justice and Legal Affairs derives its
mandate from Standing Order No. 216(5) which provides for the
functions of Departmental Comrnittees as follows-

(a) investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

(b) study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative success of the ministries
and departments as measured by the results obtained as
compared with their stated objectives;

(e) investigate and enquire into all matters relating to the assigned
ministries and departments as they may deem necessaq/, and as
rnay be referred to them by the House;

(f) vet and report on all appointments where the Constitution or any
law requires the National Assembly to approve, except those
under Standing Order 2O4 (Cornmittee on Appointments)

(g) examine treaties, agreements and conventions;

(h) make reports and recomrnendations to the House as ofllen as
possible, including recomrnendation of proposed legislation;

(i) consider reports of Commissions and Independent Offices
submitted to the Flouse pursuant to provisions of Article 254 of
the Constitution; and

0) Examine any questions raised by Members on a matter within
its mandate.
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2. The Second Schedule of the Standing Orders on Departmental
Committees further outlines the Subjects of the Comrnittee, as follows-

(a) Constitutional affairs;
(b) The administration of law and Justice
(c) The Judiciary;
(d) Public prosecutions;
(e) Elections;
(f) Ethics, integrity and anti-cornrption; and
(g) Human rights.

1.2. Committee Membership

3. The Committee was constituted on Thursday, T4'h December,2OlT and
comprises the following Honourable Members-

f:

No. NAME CONSTITU-ENCY PARTY
I Hon. William Cheptumo,

M.P. - Chairperson
Baringo North Jubilee

2 Hon. Alice
Wahome, M.P.
Chairperson

Muthoni
Vice

I(andara Jubilee

J Hon.
M.P.

John Olago Aluoch, I(isumu West FORD-Kenya

4 Hon. Roselinda
Tuya, M.P.

Soipan Narok County Jubilee

5 Hon.
M.P.

Charles Gimose, Hamisi FORD- I(enya

6 Hon. William I(amoti
Mwarnkale, M.P.

Rabai Orange
Democratic
Movement
(oDM)

7 Hon. Peter
I(aluma, M.P.

Opondo Homa Bay Town Orange
Democratic
Movement
(ODM)

8 Hon. Ben Orori Momanyi,
M.P.

Borabu Wiper
Democratic
Movement

9 Hon. Johana Ng'eno, M.P. Emurua Dikirr I(enya African
National
IJunion
(KANU)

PageT of7



10. Hon. George Gitonga
Murugara, M.P.

Tharaka Democratic
Party

11 Hon. Anthony Githiaka
I(iai, M.P.

Mukurueni Jubilee

t2. Hon. Gladys Boss Shollei,
CBS, M.P.

UasinGishu County Jubilee

13. Hon. Beatrice
M.P.

Adagala, Vihiga County Amani
National
Congress

t4 Hon. Jennifer Shamalla,
M.P.

Special Interests Jubilee

15. Hon. John
Wambugu, M.P.

Munene Kirinyaga Jubilee

t6. Hon. Japheth Mutai, M.P. Bureti Jubilee
t7. Hon.

M.P.
Adan Haji Yussuf Mandera West E,conomic

Freedom Party

18 Hon. John I(iarie Waweru,
M.P.

Dagoretti South Jubilee

t9. Hon. Zuleil<ha Flassan,
M.P.

I(wale County Orange
Democratic
Movement
(ODM)

L.3. Committee Secretariat

4. The Comrnittee's secretariat comprises the following officers-

Mr. George Gazemba
Mr. Denis Abisai
Ms. Halirna Hussein
Ms. Fiona Musili
Mr.'Omar Abdirahim
Mr. Joseph Okongo
Mr. Hakeem Ifimiti
Ms. Roselyne Ndegi

Principal Clerk Assistant II
Principal Legal Counsel I
Clerk Assistant III
Research Officer III
Fiscal Analyst III
Media Liaison Officer
Audio Officer
Serjeant-at-Arms

5. Minutes of Committee sittings on the consideration of the Bill and
adoption of report forrnannexure 1of this report.
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PART 2

2. INTRODUCTION AND BACI(GROUND

2.1. Memorandurn of obiec and reasons of the Bill

6. The principal object of the Bill is to establish the Institute of Directors
of Kenya. The Bill provides for the registration and regulation of
Directors. The Institute is to be issuing certificates of registration to its
members annually as a form of quality assurance to the public bodies,
entities, enterprises and companies on whose boards its members
serve.

7. Part I of the Bill provides for preliminary rnatters including the title of
the Bill and the interpretation of terrns used in the proposed Act.

8. Part II of the Bill provides for the establishment of the Institute and its
membership. Part III provides on the administration and management
of the Institute.

9. Part IV provides for registration of members of the Institute and vests
this function in the Executive Director. The part also provides for the
disqualification of members for registration and cancellation of the
registration.

lO. Part V provides for the disciplining of members and proposes the
establishment of a Disciplinary Commiffee that will ensure that
registered directors undertake the practice of their profession within
their professional norms and standards.

1 1. Part VI contains provisions relating to financial assets of the Institute
including sources of funds for the Institute, the financial year and
accounting and auditing provisions. Part VII contains miscellaneous
provisions and in particular the falsification of registers and the
general penalty to the commission of an act contrary to the Bill.

12. Part VIII contains transitional provisions that provide for the first
elections of the Board and the fate of existing Board members. Part IX
of the Bill provides for regulations made by the Institute for the better
administration of the Institute.

13. The Bill does not contain any provisions limiting any fundamental
rights and freedoms. The Bill does not concerrr count5r governrnents
nether does it contain provisions affecting the functions, powers or
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finances of county goverrunents or relate to the election of members of
a count5r assembly or counQr executive.

14. The enactment of the Bill will not occasion additional expenditure of
public funds.
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PART 3

3. PIIRT,IC PAR CIPATION IN TI{E REVIE\^/ OF THE BILL

15. Article 118 (1) (b) of the Constitution of I(enya provides as follows-

"Parliament shall facilitate public participation and involvement in the
legislative and other bustness of Parliament and its Committees "

16. Standing Order 127(3) provides as follows-
o'The Departmental Committee to which a Bill ,s commi'tted shall
facilitate public participation and shall take into account the views and
recommendations of the public when the Committee makes its
recommendations to the House "

17. In line with the Constitution and Standing Orders, the Departmental
Comrnittee on Justice and Legal Affairs, in the local daily newspapers
of 29'h March, 2OL9 attached as annexure 3 of the report invitLd the
public to make representations on the Bill. The Committee got
responses from the following institutions attached as annexure 4-

a) Institute of Certified Secretaries (ICS);
b) Institute of Certified Public Accountants of I(enya (ICPAK);
c) Anjarwalla& I(hanna Advocates;
d) The Association of Professional Societies in East Africa

(APSEA)
e) Mr. James Nabangi

18. The Offrce of the Attorney-General and Department of Justice
through invitation by the Committee appeared on 14th June, 2Ol9 artd
made submissions on the Bill. Written submissions by stakeholders
form annexure 3 of this report.

3.1. Stakeholders Submissions on the Bill

3.1.1. Submissions bv the Institute of Certified Secretaries
(ICS)

19. Through a letter to the Clerk of the National Assembly dated 4 April,
2019, the ICS submitted as follows-
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(i) Directorship is not a profession. The Bill purports to
regulate the profession of directorship as stated in its
object clause (long title) as follows: AN ACT of
Parliament to establish the fnstitute of Directors of
I(enya; to provide for the registration and regulation
of the standards and practice of the profession and
for connected purposes. The ICS made reference to
High Court Petition No. 67 of 2Ol5 Dickson
klateiT/A lVachete Aucti & I O Others Vs The

wherein the Court noted that a profession presupposes
a course of academic, professional and ethical training,
as well as exposure for a period of time to such high
professional and ethical standards through working for
senior colleagues in the profession. Directorship is
therefore not a profession. Enacting this Bill will be
creating an additional profession in Kenya which is not
backed by the National Qualifications Framework.

(ii) There is no known specific body of professional skills
that can identiff a director frorn other persons who run
organizations. Directors are drawn from across all
professions, disciplines and businesses. (Jnder the
Companies Act, all persons who found companies
inevitably become founder directors and it would not be
prudent to legislate that they have to become IOD
members. The basic minimum requirements of a
director is already covered in the Companies Act and
there is no rationale in further burdening such investors
as this would increase the cost of doing business and
make I(enya uncompetitive against her peers.

(iii) The Bill seek to regulate Boards of Directors, that role
has already been assigned to sector regulators including:

(i) State Corporations Advisory
Committee (for State
Corporations);

(ii) Capital Markets Authority (for
Issuers of Securities to the Public;

(iii) Insurance Regulatory Authority
(for insurance sector),
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(iv)Retirement Benefits Authority (for
Pensions sector),

(v) Sacco Societies Regulatory Authority (for SACCO
sector); and

(vi) Central Bank of I(enya (for the Banking Sector)

(iv) There is no specific professional course for one to
qualiff to be a member of IOD I(enya, it would not be
procedural to require that membership in IOD
I(enya would confer any additional qualification to a
person to be considered for appointment into public
bodies. Diffbrent legal and regulatory instruments
have already determined the requirernents to qualifu
for appointment as a director depending on the needs of
the Institution.

(v) Further, enacting the Bill as proposed will result in
a requirement that all persons nominated as
Directors for Public and Private sector Boards be
members of the Institute of Directors. This is not
practical particularly for public sector Boards and
State Corporations whose Board members are
nominated by line Ministries and H.E. the President.

(vi) Indeed, some of these statutory instruments require
some Board positions to be drawn from the
membership of different professional bodies, which
regulate the conduct of their members. The issue of
professionalism in the Boards has thus been
adequately legislated on.

)

(vii) The Bill does not have
membership and defines
exception/di squalifi cation
(Disqualifications).

an explicit criterion
members by way

as per section

of
of
22

(viii) Before a law is enacted, there must be a mischief
which the law seeks to remedy. In this instelnce, there
is no mischief to be cured. For instance, Section 25
does not seek to cure any mischief as the Bill has not
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improved the current status since it is optional to be
a member of IOD.

(ix) In conclusion, the ICS is of the view that the Bill has no
utility since regulation of directors falls under different
existing laws such as the Companies Act, 2015, State
Corporations Act, Cap. 446, Mwongozo Code of Corporate
Governance for State Corporations, the CMA Code of
Corporate Governance for Issuers of Securities to the
Public, The Prudential Guidelines as well as various
statutes incorporating individual parastatals & state
corporations and the various Articles of Association of
the various entities. In this regard therefore, the Bill is
seeking to usurp the functions of such regulators which
will create duplication and confusion.

(x) The Institute, nonetheless, suggested that the following
amendments be made to the Bill if the House was minded to
pass the Bill-

(a) That the long title of the Bill be amended by deleting
the word 'oprofession". The justification for this
amendment is that Directorship is not a profession
since there is no laid down curriculum for
academic and professional training qualifications
requirements for directors;

(b) That Clause 2 of th.e Bill be amended in the definition
of the term 'company secretan;r'" to make cross
reference to the term as used in the Certified Public
Secretaries of I(enya Act, Chapter 534, Laws of
I(enya;

(c) That Clause 6 of the Bill be amended to delete
certain functions of the Institute which have been
already assigned to other statutory bodies;

(d) That Clause 16 of the Bill be amended to provide that
the common seal of the Institute shall be authenticated
by either by two Board members or one Board
member and the Company Secretary, oS per
established practice;
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3.1.2.

(e) That Clause 17 of the Bill be amended to provide that
the Board Secretary shall be registered as such under
the Certified Public Secretaries of I(enya Act;

(f) That Clause 22 of the Bill be arnended to be more
specific and define who qualifies to be a member of
the Institute.

Srrlrrnicsinns hrr flra Ins frrfo of (-ar.fifiod Prrhlio

Accountants of I(enva (ICPAIO

20. Through a letter to the Clerk of the National Assembly dated 4th
April, 2OI9,ICPAK submitted as follows-

(i) That in I(enya, the Companies Act No. 17 of 2OL5 has defined and
stipulated some of the core functions of Directors. Section 143 of the
Companies Act stipulates that a director of a company shall act in
the way in which the director considers, in good faith, would
promote the success of the company for the benefit of its members
as a whole, and in so doing the director shall have regard to 

-
a) the long terrn consequences of any decision of the

directors;
b) the interests of the employees of the company;
c) the need to foster the company's business relationships

with suppliers, customers and others;
d) the impact of the operations of the company on the

community and the environment;
e) the desirability of the company to maintain a reputation

for high standards of business conduct; and
f) The need to act fairly as between the directors and the

members of the company.

(ii) The Bill should speak to the key aspects of membership and the
qualification criteria for directors. The ICPAK noted that the Bill is
introducing a new profession for one to qualifu and serve as a
Director yet such positions are pegged on a number of parameters
such as experience, professional skills, academic competence and
integrity among others. More often, Directors are strategic business
leaders appointed on the basis of the value that they bring on the
table on the premise of their line qualifications which can be issued
by regulatory bodies as Law Society of I(enya (LSK), Institute of
Certified Public Secretaries (ICPSK), Institute of Surveyors of

)
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Kenya (ISK), Institute of Certified Public Accountants of I(enya
(ICPAK) and the Engineers Registration Board of I(enya Eunong
others.

(iii) The ICPAK noted that in most jurisdictions, Institutes of Directors
are established by a legal framework. For instance, the United
Kingdom IOD is open to all persons occupying strategic leadership
such as business owners, senior leaders regardless of their
organization size or sector. Often, membership grade is based on the
combination of one's total year's business experience or total years
in a senior management role and turnover or budget of the
organization.

(iv) The ICPAK is of the considered opinion that the Bill should
provide for the appointment and vetting of Non-Executive Directors.
Indeed, Vetting is at the core of best corporate governance practices.
It is the Board of Directors which oversees how the management
serves and protects the long term interests of all the stakeholders of
the compemy or entity.

(v)-The ICPAK suggested the following specific amendrnents to the
Bill-

(i) That Clause aQ)@) of the Bill be amended to clearly set
out the criteria for membership of the IoD;

(ii) That Clause 14(1) of the Bill be amended by deleting the
reference to the Salaries and Remuneration Commission
advising on the remuneration of the Executive Director
of the IoD;

(iii) That a New Clause 22 be inserted in the Bill to provide
for two separate categories of directors: o'Executive" and
"Non-Executive Directors" ;

(iv) That a New Clause 23 be inserted in the Bill to set out
qualifications for persons seeking registration as
Executive Directors or Non-Executive Directors;

(v) That the new Clause 23 proposed for insertion in the Bill
provides that membership of Boards shall comprise of
both executive and non-executive directors and that the
Board shall ensure that non-executive directors form the
majority of the Board;
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(vi) That the new clause 23 proposed for insertion in the Bill
provides that the appointment of non-executive directors
shall be through a transparent and competitive process
and further sets out the principles to guide the Board
when appointing non-executive directors.

3.1.3. Submissions bv Aniarwalla& I(hanna. ALN

21. Through a letter to the Clerk of the National Assembly dated 5th
April, 2019, Anjarwalla and l(hanna submitted as follows-

(i) That the objective of the Bill is to regulate the conduct of directors
as a form of quality assurance to the public bodies, entities,
enterprises and companies on whose Boards the directors are
appointed to serve;

(ii) That the Bill should regulate directors in governrnent run entities,
organs, enterprises and corporations. Any membership to the
Institute of Directors should be mandatory for any person wishing
to be a director in the aforementioned bodies;

(iii) That Membership to the Institute of Directors should also be
mandatory for any person wishing to be a director in a public listed
company. ALN were of the view that a public listed company should
be required to apply the provisions of the Bill or explain, why, for
certain directors they have not complied. This approach would be
in line with the approach taken in the code of corporate
Governance Practices for Issuers of Securities to the public, 2Ol5
published by the Capital Markets Authority. For example, if a
director of a public listed company is: (i) from overseas, or (ii) is
a director by virtue of his/her position in the compatry, then such
persons should not be required to be a member of the Institute;

(iv) That membership to the Institute of Directors should not be
mandatory for directors of private companies or non-listed public
companies; however it should be optional.

(v) That the following specific amendments be made to the Bill-

(i) That Clause 6 of the Bill be amended to insert an additional function
of the Institute that will enable it to "do an;rthing incidental or

)
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conducive to
fi.rnctions";

the performance of any of the preceding

(ii) That Clause 7(lXa) of the Bill be amended to clarifu on how the
President shall appoint the chairperson of the Institute;

(iii) That Clause 7(l)(b) of the Bill be amended to provide that that the
Companies Registry, the Capital Markets Authority, the Institute
of Certified Public Secretaries or the Institute of Public
Accountants be represented in the Board;

(iv) That Clause 8(1) of the Bill be amended to include an additional
reason for ineligibility for election as a member of the Board, that
is, being convicted of an offence and sentenced to
imprisonment or imposition of a fine;

(v) That Clause 1 I of the Bill be amended to provide that the proposed
code of conduct for directors be developed in consultation with
the private sector and other stakeholders, and that the code of
conduct be reviewed every five years and from time to time or on
a needs basis as determined by the Board;

(vi) That Clause 14(3Xb) of the Bill be amended to include the holding
of a first degree in economics as a qualification that enables one
to be eligible for appointment as the Executive Director of the
Institute;

(vii) That Clause l9(2) of the Bill be amended to provide that the
Certificate of Competence issued by the Registrar shall be in a
prescribed form as set out in a Schedule proposed to be inserted
in the Act'

(viii) That Clause 2O(2) of the Bill be amended to provide that the
application for registration shall be in a prescribed form as set out
in a Schedule proposed to be inserted in the Act;

(ix) That Clause 2O(3) of the Bill be amended to provide qualifications
such as education, professional qualifications, years of
experience, membership of a professional body and acceptable
professional conduct and general character which persons must
meet before being registered as members of the Institute;
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(x) That Clause 22(2) of the Bill be amended to include ern additional
reason for a person to be deemed as not disqualified, that is, that
the matter has been cleared and is no longer existing;

(xi) That Clause 22(3) of the Bill be deleted for the reason that the
circumstances behind the bankruptcy of an individual should
not be relevant in reversing a disqualification;

(xii) That Clause 22(2) of the Bill be amended to include additional
grounds for cancellation of registration;

(xiii) That Clause 26 of the Bill be amended to insert a new sub-clause
providing a reporting mechanism whereby the public can refer
complaints to the Board. The Board should then determine which
complaints should be referred to the Disciplinary Committee;

(xiv) That Clause 3O of the Bill be amended to insert a new sub-clause
that stipulates that where a person has been removed from the
register, that person shall not be appointed as a director of a
governrnent entit5r, organ or cooperation and./or public listed
company;

(xv) That the First Schedule to the Act should be amended to indicate
the frequency of meetings of the Board to ensure that the Board
approves the registration of members on a frequent and scheduled
basis.

3.1.4. Submissions bv Mr. James Nabansi

22. Through an email to the Clerk of the National Assembly sent on 4th
April, 2019, Mr. James Nabangi submitted as follows-

(a) The Institute of Directors Kenya loD (Kenya) currently exists as a
membership organization of practicing and aspiring directors drawn
from both the private and the public sectors. The loD (I(enya) exists
to represent directors, advocate their interests and provide business
leaders with enhanced professional capacity. Foremost among its
goals is to professionalize the career of directors in all sectors of the
economy;

(b) The Institute of Directors Bill 2Ol9 means good to the
leadership of this country and its institutions, but it has the following
shortcomings-

t

Page 19 of 19



(i) The Bill doesn't recognize that there is Ern Institute
of Directors Kenya in existence, fully established and
running yet the bill seeks to establish a new enterprise
all the suune;

(ii) The Institute of Directors of I(enya exists with a clear
mandate to champion director professionalism, not to
force directors to be professional;

(iii) The mandate of the Institute needs to be protected from
external interference as proposed in the Bill;

(iv) There is need to think through what the Bill seeks to
regulate. The Bill needs to be clear on whether it seeks
to regulate individual directors or seeks the establishment
a new profession of directorship;

(v) The Bill needs to be clear on whether it seeks to regulate
directors in the public sector or private sector;

(vi) There is need to recognize that directorship is a way of
life first universally, then a profession;

(vii) There is need to recognize that there is no University
degree for directorship. Law;rers, Accountants, Doctors,
Marketers are all directors in their own right and have
bodies that regulate their various professional
standards'

(viii) There is need to recognize that membership of the
Institute of Directors is voluntary and thus no need for
legislation to compel membership;

(ix) There is need to recognize that there is a Discipline
Manual for the Public Service published in May
2016, the Public Officer Ethics Act 2OO3 and the Penal
Code and the enforcement of these laws will achieve the
objectives of the Act;

(x) That if the Bill must be proceeded with, then it should
complement the existing Institute of Directors and help
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strengthen its mandatefor better Governancein the
country.

3.1.5. Submissions bv the Association of Professional Societies in
East Africa (APSEA)

23. By letter dated 4th April, 2}lg, the Association of Professional
Societies of East Africa submitted as follows-

(i) The Bill does not provide for the definition of a director,

(ii) The Bill does not articulate the academic and professional
qualifications of a director;

(iii) There is no stipulated criteria for individuals to meet in order
to be registered by the Board;

(iv) Directorship is not a profession even by the International
Labour Or ganization and C lass i fi cation, Structure s.
Internationally similar institutes are social member clubs for
networking.

(v) The Bill anticipates the creation of a profession of Directors
which should not be case. A professional is someone who has
demonstrated a level of special academic knowledge,
professional competence and skills in widely recognized body
of learning derived from research, education and training at
high level in a structured system.

(vi) various Boards are constituted based on the specific Acts of
Parliament therefore a conflict shall arise with other Acts of
Parliament if the Bill is passed into law;

(vii) In the memorandum of objects and reasons, it is indicated
that the Bill does not concern countSr goverunents and that
once enacted, it will apply to all public sectors.

(viii) The Institute of Certified Public Secretaries (ICS) formerly
the Institute of Certified Public Secretaries of Kenya (ICPSK)
established under cap 534 which houses the governtrnce
professionals in I(enya also trains and monitors Boards,
performance.
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3.1.6. Submissions bv the OfIice of the Attornev-General and
Department of Justice

24. The Office of the Attorney-General and Department of Justice
submitted as follows-

(i) The Bill does not adhere to the established protocols for the
establishment of a state corporation. This is because the National
Treasury and the State Corporations Advisory Committee have
not been consulted to assess the feasibility and efficacy of
establishing the proposed Institute of Directors.

(ii) The conduct of directors of boards in l(enya is already legally
regulated by other statutory bodies such as-
(a) The Capital Markets Authority which regulates the directors

of securities exchanges,

(b) the Companies Act, which regulates the directors of
companies registered in I(enya; and

(c) In the case of State Corporations, the President, the National
Treasury and the State Corporations Advisory Committee.

The introduction of the Institute of Directors, a state corporation,
to regulate the conduct of directors is therefore an unnecessary
duplication. The Bill also presumes directorship to be a
"profession" towards which a person can be trained by the
Institute, which is not the case.

(iii) The scope of application of the Bill is not clear. The Bill
establishes a professional body but does not expressly stipulate
the professionals to whom it applies and the qualifications they
should possess to be eligible to be members of the Institute.

(iv) All state corporations are domiciled in Ministries. In the case of
the Institute of Directors the parent Ministry has not been
identified.
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3.1.7. Conside tion of the lVfern orandurn bv [f-E President
IIhuru I( vatta uDon Refu to Assent to the f stitute of
Directors of l(enva Bill. 2Ol7

25. The Cornmittee also considered a Memorandum dated 4th July 2Ol7
signed by H.E the President upon refusal to assent to the Institute of
Directors of I(enya Bill, 2017.Tirre Committee noted that the present Bill
has not adequately addressed the following issues outlined in the
Presidential Memorandum

(i) The long title of the Bill made reference to the terms "Director"
and "Profession" yet these terms were not defined in the Bill. The
President expressed his reservation that the Bill should have
expressly stipulated the category of professions to whom it
applies;

(ii) The Bill outlined the functions of the Institute of Directors as
including the determination and maintenance of the standards of
professional competence and qualifications of directors. The
President observed that the State Corporations Act and other Acts
of Parliament give the President and Cabinet Secretaries powers
to appoint chairpersons and members of the boards of state
corporations, respectively, and these statutes also speci$ the
professional competencies of the persons to be appointed. llhe
President thus expressed a reservation that the Institute of
Directors would have no part to play in setting the requisite
attributes for the appointment of directors to state corporations;

(iii) The Bill provided that the Board may appoint officers and staff
members upon such terms and conditions of service as the Board
may determine, upon the advice of the Salaries and Remuneration
Cornmission. The President expressed a reservation that the
Institute of Directors was a self-regulating body that will not draw
money from public funds and as such the remuneration of its staff
should not be regulated by the Salaries and Remuneration
Comrnission;

(iv) The President noted that current Institute of Directors (I(enya) is
established as a voluntary membership institute under the
Societies Act and acts as a members' interactive and training
forurn for people who are already directors in various bodies. The
President further noted that the Bill had stipulated an eligibiliry
and qualifications criteria for persons seeking registration as
members of the Institute. The President expressed a reservation

\
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that directorship is not a profession and as such the Institute
should not usurp the prescribed qualifications for directors as
already set out in various statutes with regard to different
professions;

(v) The Bill provided that the Board may require a person making an
application for registration to satisff the Board regarding his or
her knowledge of corporate governance and public administration
and failure to do so would lead to non-registration. The President
expressed a reservation that this provision encroached on
executive powers of appointment since directors of state
corporations are usually selected from various professional
backgrounds, with priority being given to professionals in the
sector in which the state corporation is established;
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PART 4

4. COMMITTEE'S OBSER\/ATIONS FINDINGS AND
CONCLUSIONS

26. The Committee observed, found and concluded as follows-

a) The Bill does not provide for the definition of a director neither
does it provides for the academic and professional qualifications
of a director.

b) There is no known specific body of professional skills that can
identiff a director from other persons who run organizations.
Directors are drawn from across all professions, disciplines and
businesses. fJnder the Companies Act, No. 17 of 2Ol5,all persons
who found companies inevitably become directors and it would
not be prudent to legislate that they have to be members of the
Institute of Directors of I(enya and their standards of professional
practice and ethical conduct be regulated by the Institute ;

c) The Bill anticipates the creation of a profession of directorship
which is neither feasible nor practicable. A professional is
someone who has demonstrated a level of special academic
knowledge, professional competence and skills in a widely
recognized body of learning derived from research, education and
training at high level in a structured system.

d) The Bill establishes a professional body but does not expressly
stipulate the professionals to whom it applies and the
qualifications they should possess to be eligible to be members of
the Institute.

e) Directorship is not a profession even by the International Labour
Organization Classifi cation and Structures.

O Various boards are constituted based on the qualifications and
requirements set out in specific Acts of Parliament and therefore a
conflict shall arise with other Acts of Parliament if the Institute of
Directors of I(enya Bill, 2Ol9 is enacted into law.

g) The conduct of directors of various boards in I(enya is already
legally regulated by other statutory bodies such as the Capital
Markets Authority, the Insurance Regulatory Authority, the



(;

Central Bank of I(enya, the Retirements Benefits Authority, the
Companies Act and the National Treasury and the State
Corporations Advisory Committee;

h) Membership to the Institute of Directors is voluntary under the
Bill and thus there is therefore no need for a legislation that does
not compel membership to the Institute;

i) The Bill has not adequately addressed the reservations raised by
H.E the President while refusing to assent to the Institute of
Directors of I(enya Bill 2Ol7 and the President is likely to refuse
to assent to the Bill again;
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PART 5

5. RECOMMENDATION

27. T}ne Committee recommends that the House rejects the Bill in
its entirety.

i)
07

SIGNED.... TE

HON. WILLIAM CHEPTUMO. M.P.
CHAIRPERSON. DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AT'FAIRS

)
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() ANNE,XURE, 1

(Minutes of Committee sittings on consideration of
the BiII and adoption of report)



MINUTES OF THE 151ST SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY. 18TH JUNE. 2()I9 AT IO.OO

A.M. IN THE COMMONWEALTH PARLIAMENTARY ASSOCIATION ROOM.
PARLIAMENT BUILDINGS

PRESENT.

l. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. George G. Murugara, M.P.
4. Hon. Jennifer Shamalla, M.P.
5. Hon. Peter Opondo Kaluma, M.P.
6. Hon. Anthony G.Kiai, M.P.
7. Hon. John Olago Aluoch, M.P.
8. Hon. Adan Haji Yussul M.P.
9. Hon. William K. Mwamkale, M.P.
10. Hon. Beatrice Adagala, M.P.

ABSENT WITH APOLOGIES-

L Hon. Japheth Mutai, M.P.
2. Hon. Roselinda Soipan Tuya, M.P.
3. Hon. John M. Wambugu, M.P.
4. Hon. Ben Momanyi, M.P.
5. Hon. Charles Gimose, M.P.
6. Hon. Gladys Boss Shollei, CBS, M.P
7. Hon. Johana Ng'eno, M.P.
8. Hon. Zuleikha Hassan, M.P.
9. Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE.

COMMITTEE SECRETARIAT-

l. Mr. George Gazemba
2. Mr. Denis Abisai
3. Ms. Roselyn Njuki
4. Mr. Simon Maina

Principal Clerk Assistant II
Principal Legal Counsel I
Serjeant-at-Arms
Support staff

Chairperson
Vice Chairperson

MIN No.602/2019:- PRELIMINARIES

The meeting commenced at 10.20 a.m. with a word of prayer from the chairperson
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MIN No- CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

Confirmation of minutes of previous sittings was deferred to the next sitting.

MIN No. 60412019t
REPORT ON THE INSTITUTE OF
DIRECTORS OF KENYA BILL.2019

The Committee considered and unanimously adopted its report on the Institute of Directors of
Kenya Bill,20l9 and resolved to recommend to the House to reject the Bill in its entirety on the
following grounds-

(i) The Bill does not provide for the definition of a director neither does it provide for the
academic and professional qualifications of a director;

(ii) There is no known specific body of professional skills that can identifu a director
from other persons who run organizations. Directors are drawn from across all
professions, disciplines and businesses. Under the Companies Act, all persons who
found companies inevitably become directors and it would not be prudent to legislate
that they have to become the Institute of Directors of Kenya Members;

(iii) The Bill anticipates the creation of a profession of Directors which cannot be the
case. A professional is someone who has demonstrated a level of special academic
knowledge, professional competence and skills in widely recognized body of learning
derived from research, education and training at high level in a structured system;

(iv) Directorship is not a profession even by the International Labour Organization
Classifi cation and Structures.

(v) Various Boards are constituted based on the specific Acts of Parliament therefore a
conflict shall arise with other Acts of Parliament if the Bill is enacted into law.

The adoption of the report was proposed by Hon. George Murugara and seconded by Hon
Anthony Kiai.

MIN No. 605/2019:- CONSIDERATION AND ADoprIoN oF
REPORT ON KENYA REPARATION
LEGISLATIVE PROPOSAL BY HON.
GLADYS SHOLLEI

Adoption of the report on the legislative proposal was deferred to Tuesday,25th July,2019 to
enable the sponsor respond to arising issues before the Committee could make determination

l9:-

.l)
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whether or not to approve it for publication. Among the issues the Committee would be seeking
further information from the sponsor would be-

(i) Cost implications of enacting the reparation legislation;

(ii) Matters of reparation could be addressed through local and international courts and
enforceable j udgements obtained;

(iii) From which year should the enacted law be operationalized if the Bill is passed.

The meeting instructed the secretariat to provide a comparative analysis with other jurisdictions
which had enacted and operationalised such legislation most notably the Repubiic of South
Africa.

MIN No. 606/2019:- ADJOURNMENT

There being no other business to transact, the meeting was adjourned at ten minutes to noon
until, Thursday, 20ft June, 2019 at ten o'clock in the -orning at venue to be advised.

Signed
Chairperson

Date.....

"+
Dl t
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TH DEPAR
.IUSTICE AND I,EG AFFAIRS HELD ON F'RIDAY. 14 .II 2019 AT 10.00 A.M.
IN OMO ROOM. CROWNE PLAZA HOTEL

PRESENT.

l. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. John Olago Aluoch, M.P.
4. Hon. Peter Opondo Kaluma, M.P.
5. Hon. William K. Mwamkale, M.P.
6. Hon. Ben Momanyi, M.P.
7. Hon. Charles Gimose, M.P.
8. Hon. George G. Murugara, M.P.
9. Hon. Jennifer Shamalla, M.P.
10. Hon. Beatrice Adagala, M.P.
11. Hon. Anthony G. Kiai, M.P.
12. Hon. Gladys Boss Shollei, CBS, M.P
13. Hon. John Kiarie Waweru, M.P.
14. Hon. Adan Haji Yussul M.P.
15. Hon. John M. Wambugu, M.P.

ABSENT WITH APOLOGIES-

l. Hon. Japheth Mutai, M.P.
2. Hon. Roselinda Soipan Tuya, M.P.
3. Hon. Johana Ng'eno, M.P.
4. Hon. Zuleikha Hassan, M.P.

IN ATTENDANCE.

COMMITTEE SECRETARIAT.

l. Mr. George Gazemba
2. Mr. Denis Abisai
3. Ms. Halima Hussein
4. Ms. Fiona Musili
5. Ms. Roselyn Njuki
6. Mr. Kimiti James
7. Mr. Simon Maina

INSTITUTE OF DIRECTORS

1. Mr. Duncan Watta
2. Mr. Allen Kimani

Chairperson
Vice Chairperson

Principal Clerk Assistant [I
Principal Legal Counsel I
Third Clerk Assistant
Research Officer III
Serjeant-at-Arms
Audio Officer
Support staff

Chairperson, Institute of Directors
Director, Institute of Director
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3. Mr. John P. Luusa
4. Mr. Kyalu Mbobu

OFFICE OF THE ATTORNEY GENERAL

l. Ms. Elizabeth Ng'ang'a
2. Ms. Linda Musilivi

INSTITUTE OF CERTIFIED SECRETARIES

Immediate former Chairperson
Member and Legal Officer

Chief State Counsel

Chief State Counsel

Chairperson

Secretariat

Council Member
Chief Executive Officer
Member

Member

l. Mr
2. Mr
3. Ms

4. Mr
5. Ms

6. Ms

Raphael Mwai
Jeremiah Karanja
Bemice Gachegu

Obare Nyaega

Salome Onyonka
Evans Lagat

MIN No. 581/2019:- PRELIMINARIES

The meeting commenced at 10.00 a.m. with a word of prayer by Chairperson and this was
followed by a round of introduction.

MIN No- 19:- CONSIDERATION OF THE INSTITUTE OF
DIRECTORS OF KENYA BILL.2019

The following institutions appeared before the Committee to induce their submissions regarding
the Institute of Directors of Kenya, Bill,2019;

Institute of Directors

Mr Kyalo Mbobu, Director and Legal Officer of the Institute of Directors submitted as follows;

(i) The country has been in wreaked havoc because of lack of a regulatory framework to
check corruption and abuse of power example the Kenya Airways, Kenya National
Assurance Ltd, Mumias Sugar, CMC Group and others.

(ii) Corporate governance applies to all entities regardless of whether they are public or
private entities. Hence, the role of a Director in either entity is the same. The skills,
competence and fiduciary responsibility is therefore standard across both sectors and
therefore the Bill aims to improve is the QUALITY of corporate governance by
enhancing skills of Directors.
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(iii) The Bill does not in any way intend to interfere with appointing powers of either
category. The appointment of Board members and chairpersons of parastatals in the
public sector will remain as per the law and will be exercised by the Appointing
Authority. While those for publicly listed entities will be appointed at the AGMs as per
their respective statutes and those for private entities will be appointed as stipulated in
their Memorandum and Articles of Association and guidelines.

(iv) This Bill does not aim to restrict appointments based on any academic or professional
qualifications. Anybody can be appointed to a board, for both pubtic and private sectors
and this remains the preserve of the Appointing Authority.

(v) South Africa, United Kingdom, Australia, USA and many others are jurisdictions that
have rcalized the need to enact such framework and therefore the Bill aims to fast-track
the path locally and position Kenya amongst these advanced economies in enforcing
good corporate governance as a key driver of economic and national growth.

(vi) Worldwide especially in advanced jurisdictions, Directorship is now regarded as a
critical profession. This is especially so after they realized the critically important role of
good corporate governance in the growth of an economy

Office of the Attorney General

Ms. Linda Musilivi, State Counsel informed the meeting the following;

(i) The Bill has not adhered to the established protocols for the establishment of a state
corporation as the National Treasury and the State Corporations Advisory Committee
have not been consulted to assess the feasibility and efficacy of establishing the proposed
Institute of Directors.

(ii) The conduct of directors of boards in Kenya was already legally regulated by other
statutory bodies such as-

(a) The Capital Markets Authority which regulates the directors of securities
exchanges,

(b) The Companies Act, which regulates the directors of companies registered in
Kenya and

(c) In the case of State Corporations, the President, the National Treasury and the
State Corporations Advisory Committee.
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(iii)The introduction of the Institute of Directors, a state corporation, to regulate the conduct
of directors would be an unnecessary duplication.

(iv)The Bill also presumed directorship to be a "profession" towards which a person can be

trained by the Institute, which is not the case.

(v) The scope of application of the Bill was not clear as it establishes a professional body but
does not expressly stipulate the professionals to whom it applies and the qualifications
they should possess to be eligible to be members of the Institute.

(vi)All state corporations are domiciled in Ministries. In the case of the Institute of Directors
the parent Ministry is not quite identified.

Institute of Certified Secretaries

Made the following submissions were presented as follows;

(i) That directorship was not a profession as stated in the bill object clause but an occupation

(ii) That there was no known specific body of profession skills that can identify a director
from persons who run organizations.

(iii) Under the Companies Act, all persons who found companies become directors and it
would not be prudent to legislate that they have to become Institute of Directors
members.

(iv) The basic minimum requirements of a director has already been covered in the
Companies Act, 2015 and there was no rationale in fuither burdening such as investors as

this would increase the cost of doing business and make the country uncompetitive.

(v) The Bill seeks to regulate Board of Directors and that role has already been assigned to
sector regulators

(vi) There was no specific course for one to qualify to be a member of Institute of Directors
of Kenya and it would not be procedural to require that membership would confer any
additional qualification to a person to be considered for appointment into public bodies.

(vii) Enacting the bill as proposed would result in a requirement that all persons nominated as
Directors for public and Private sector Boards be member of the Institute of Directors
which was not practical for public sector Boards and State Corporations.

(viii) The bill does not have any explicit criteria of membership and defines members by way
of exception.

ADJOURNMENT

\
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There being no other business to transact, the meeting was adjourned at one o'clock.

Signed
Chairperson

Date 9
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Chairperson
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Vice Chairperson

a
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8 Hon. Ben Orori Momanyi, M.P.
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11 I{on. Jennifer Shamalla, M.P.
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THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

ln the Hatters of consideElion by the National A$emblyr
l. Ratification of the Agreement for the Setting up of a Maritime lnrormation

Exchang€ and Sharing t'lechanism in the Western lndian Ocean Region
2, Ralification of the Regionel AgreeDent on the Co-ordination of Operations at Sea

in the Western lndiah Ocean

Adcl. I I8( lXb) of 6. Conddon prcvidE !h.L 'Poiliom.nt thol fo&d. pubt< pof,jcipdon o^d arotrtd.il in kc
hgi,e ond or,'cr bur,n6 of Potun.nt ond tu Mfr.6". fud.i S.don I of rhcTro.r/ HakinS rnd R.rilioion
Ac20l1 p.odd6 lor 6. (6iid.r.don rnd Rnific.rion otTr..d!3 b/ hrlhh.it .nd rub.Gcdo.(l) ror.! rh.q'b.
ftlffint tuAor.nton Ctmntu e thoil, dott^t tu <onridentbn of telrcoty, c^turc tublk Ponicipdjon h th. rtuf.don
pd.n in x@don . .rk & don poilne^rory pudoc".

Th. N.loml tur.hbly is in r.c.ipr of 6. rbov. m.nrion.d &r.Gh.nc for rpproy.l for rrlificrlioo by 6G
Gognm.N of th. R.public ol K.nn. Th! &re.manB t.!kr to esblirh e frrmtwork for r.8ion.l coop.mion
rmonln 560 Prni.r to .nhancc m:rldm. .rf.q ud r.curiv in ..co.d.nc. wth rh. nrtionrl lo*r.itnvr..rtorirl
inetriv r^d nonlm.r{.rsc! in rh. inr.@l rft.iE of Sur.r ln .ccord.n.. wil int.rotionrl hw. Th. Atr..mnB
Iu.ttf,. r* ro Bablah r R.8ion.l Hrridre lnlorruUon Fgrion C.nu. 6 hcilior. 6. rh.riry ol m:rih.
infomnon .od r Joi^( Opln.ionrl Co-rdin.dof, C.nr! !o .o-odin:r. ioint inrcfrcndon! in d. m.rrumr r;n.l
of SEt! P.d.r r^d th! hith t!u.

Th. rbov. m.n.lon.d Atrccm.ns hry. b..n commitud to th. D.ptu.ntrl Commi6e. on D.f.nc. rnd
Fo.€itn Rclrtion. puEurnt to Sandint Ordcr 216(5Xh) lor conridendon .nd rh...rftlr repoft ro d. Hou3?.

Pqnu.nt rc ki(|. I lS( l)(b) of rhc Co.rtrdon ud 5.don I ol fr. Trelry n.krry rnd Rrufi<.do^ Aq 2012.6.
Cohhi(.. invbr mhb.B of rh. publc @ rubhn xy r.pr.*notionr 6q N/ hre on 6! i:id atr.m.n6.
ThcAg...mns c.n bc:(cds.d trom 6c p.rliamnqry w.blir n w.or.liem.nt.oo.k!.Th. rpr.!.^adoni
or riE.n rubmi5rionr mI b. loffid.d ro 6e Clc.k or th. Nrdonrl Art.hbly, P.O. Bor 41842-00100,
N.i.obi;h.nd-d.l&Ed to thc Offi<. of 6e ClEk FiEt Floor, Mdn Peliment Buildint, Nairobi; o/ €mat.d
ro dlEkaprdiillss.s.k$ro b. E..ivcd on or bcfor.Thurrday 4'iApril,20l9 rt s-00 pm

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

ln the matters of conslderation by the National A$embly|
l. The Anti-Corruption and Economic Crimes (Amendment) Bill, 2Ol9
2. The lnstitute qt Directors of Kenya Bill, 2Ot9

},IICHA,EL R SIALAI, EBS
CLERK OFTHE NATIONAL ASSE}.IELY

Anicl. I I 8( I )(b) of (J1e Consdrurion provid.r t}la\"Porfiom.nt sholt focjtitdc Dubtic Dodkjpdjon ond inwlvfrcnt
in th. lcE:tsl@ive ond of Pofromcnt ond i6 Comnii*"- The Netjon.lfuslmby Smdint Order 127(3) provides
th.q "rh. D+o@otoi Comhinc. to s{id o &,1 ,s (omniaed sholl fodjhd. pubk portj<ip@ion ond tokc hb
oc.ount rhe viM ood tefrm.nddions of th. publi< wh6 thc Commttc. frola fu cpod to th. Houjc-.

Thc Anti-Coruption ud Economis Crimrs (Ahcndmcnt) Bilt,20l9 s.ck to rmlnd rhe And-
Corrupdon and Economis Crimcs A(t No. I of 2001 in ordcr ro prcscribe a minimum p.natly !o ad s
dlrer.cnce mech.nisms for pcroons who engagc in corrupt conduc a defincd in *E AcL

The lnrtitute ofDirectoE ofKenya Bill,20l9 reek ro eseblish dre lnstitce of Dirccors ofKcnye end
prdid.s for rhe rEsishtion and rcguletion of thcir condue

Th. rbovc mentjon.d Eills h.v! undcryonc FiBr Radint puBu.il ro Sqndint Order 127(j).nd @dt
cohmiR.d ro tht DcpdmcnEl Commift.e on Justice ud Letal AfiaiE for (ohlidcBtion ind
thcraftcr repon ro thc House.

Purruant ro rhe prcvisions olAnicle I l8( l)(b) ot th. CoBtiMon .nd SEndint Order t27(3),th! Commic!
invitrs mlmbed of dt. Public to submit mpr.s.n6tjons thcy my hre on dle eid Bills.Th. Bill5 m./ b.
a<c.$cd on rhe ParlhmcnBry rebsi!? - M-parliamcntgo.k .The rcpresenErion3 m.y b. foMrdeC
to the Cl.rk of the NationalA$embly, P.O. Box 4 t 842-00100, Nairobi; handd.ti4rcd 6 dE Ofri<.
of the Clerlg Main Puliament Euildinte, Neirobi; or cmaited o clerk@parliam.nLto.kq @ |
rc(.ivcd on or b.foreAhundey,46April,20 l9 at 5,00 pm.
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CPS Govemance Centre
Kilirnanjaro Road, Upper Hill
P. O. Box 46935-00100
Nairobi. Kenya

Tel: +254 20-3597 84012.
+254 734603n3. +254 770 I 596i I

Email: info@ics.ke
Web: www.ics.ke

lnstitute of
Certified Secretariet

'The () ouernance Profession'

I
c
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June L7, 2019

Mr. Michael Sialai, EBS

The Clerk
National Assembly
Main Parliament buildings
P.O Box 41842-00100
Nairobi, Kenya.

Dear Mr. Sialai,

RE: THE INSTITUTE OF DIRECTORS OF KENYA BILL, 2019

The Institute of Certified Secretaries (ICS) is a professional membership body, established
under the CPSK Act Cap. 534 Laws of Kenya with a mandate of promoting good governance in
both public and private sectors.

Further to our letter dated April 4, 2019, we appreciate the opportunity accorded to meet the
Departmental Committee on Justice and Legal Affairs on Friday June 14, 2019. We were
requested to update our initial memorandum and capture the committee's concerns. This
memorandum therefore includes both our initial and additional comments on the Institute of
Directors (IOD) of Kenya Bill, 2019 and summarises the same in five main points as follows:

1. Directorship is Not a Profession

(a) The Bill purpofts to regulate the profession of directorship as stated in lts object
clause as follows: AN ACf of Parliament to establish the fnsiltute of
Directors of Kenya; to provide for the registration and regulation of the
standards and practice of the profession and for connected purposes,
Please refer to the High Court Petition No. 67 of 2015 Dickson Matei T/A
Machete Auctioneers & 70 Others Vs The Nairobi County Government &
The Finance County Executive of the Nairobi City County Government
wherein the Court noted that a profession presupposes a course of academic,
professional and ethical training, as well as exposure for a period of time to such
high professional and ethical standards through working for senior colleagues rn

the profession.
(b) Enacting this Bill will be creating an additional profession in Kenya which is not

backed by the National Qualifications Framework under the Kenya National

Qualifications Framework (KNQF) act no. 22 of 2014 (and KNQF Regulations,
2018).

(c) There is no known specific body of professional skills that can identify a director
from other persons who run organizations. Directors are drawn from across all

A m'-e ni 5 e i-of C o ip o rdf€ S e c r da t'i 6'5' I nk;f naTd n dfA s Sbei efib n ---- -



professions, disciplines and businesses. Under the Companies Act, all persons
who found companies inevitably become founder directors and it would not be
prudent to legislate that they have to become IOD members. The basic minimum
requirements of a director is already covered in the Companies Act and there is
no rationale in further burdening such investors as this would increase the cost of
doing business and make Kenya uncompetitive against her peers.

(d) There is no specific professional course for one to qualify to be a member of IOD
Kenya, lt would not be procedural to require that menrbership in IOD Kenya
would confer any addltional qualification to a person to be considered for
appointment into public bodies. Different legal and regulatory instruments have
already determined the requirements to qualify for appointment as a director
depending on the needs of the Institution.

2. Over Regulation and Cost of Doing Business

(a) Regulations, guidelines and standards for conduct of directors are already
provided for in the existlng legal and regulatory framework including: The
Companies Act 2015, the State Corporations Act, Banking Act, the insurance Act,
Mwongozo, Code of Governance for Issuers of Securities to the Public, Prudential
Guidelines, among other.

(b) Indeed, some of these statutory instruments require some Board positions to be
drawn from the membership of different professional bodies, which regulate the
conduct of their members. The issue of professionalism in the Boards has thus
been adequately legislated.

(c) The current gap is not the lack of legal framework but failures in compliance,
enforcement and lack of an ethical culture.

(d) Any additional regulation will only hurt the ease of business and make Kenya to
be an uncompetitive market which is unproductive for our developing economy.

(e) Membership to the Institute of Directors attracts additional costs to directors and
institutions in the name of subscriptions and Continues Professional Development
requirements.

3. Conflicting Mandate with other Statutory Bodies

(a) This Bill seek to regulate Board of Directors, that role has already been assigned
to sector regulators including:

(i) State Corporations Advisory Committee (for State Corporations),
(ii) Capital Markets Authority (for Issuers of Securities to the Public,
(iii) Insurance Regulatory Authority (for insurance sector),
(iv)Retirement Benefits Authority (for Pensions sector),
(v) Sacco Societies Regulatory Authority (for SACCO sector), and
(vi)Central Bank of Kenya (for the Banking Sector)

(b) Other Statutory and Professional bodies including Kenya School of Government,
State Corporations Advisory Committee, Kenya Institute of Certified Public
Accounts of Kenya, Kenya Institute of Certified Public Secretaries of Kenya,
among others; have diverse statutory mandates on training, capacity building,
regulation and setting of standards for the good governance of institutions.
There is therefore no gap that this Bill is seeking to address. Instead IOD would
be encroaching on the statutory mandate of other bodies through this legislation.



4. Limiting the Powers of the Appointing Authority

Enacting the Bill as proposed will result in a requirement that all persons nominated as
Directors for Public and Private sector Boards be members of the Institute of Directors.
This is not practical particularly for public sector Boards and State Corporations whose
Board members are nominated by line Ministries and H.E The President.

5. Inconsistencies in the Bill

(c) The Bill does not have an explicit criteria of membership and defines members by
way of exception/disqualification as per section 22.

(d) Before a law is enacted, there must be mischief for rryhich the law seeks to
remedy. in this instance, there is no mischief to be cured. For instance, Section
25 does not seek to cure any mischief as the Bill has not improved the current
status since it is optional to be a member of IOD.

(e) Under the current legal framework, directors could be individual persons or body
corporates. For example the Cabinet Secretary National Treasury in the case of
state corporations, enforcement of the proposals in the Bill would be difflcult to
enforce on corporate directors.

(f) Should Parliament however consider enacting the Bill into law, we propose that
the following should be amended:

Directorship is not a profession since there is no
laid down curriculum for academic and professional
traini
Cross Reference CPSK Act on definition of Company
Secretary

Delete in total . The functions listed under this section ha
already been assigned to other statutory bodies.

. Different legal instruments have already
determined the Standards of Professional
practice and ethical conduct of directors.

. Besides, where a director is required to be a

member of a professional body,
professional bodies have in place codes of
to regulate the conduct of their members.

. Directors should be free to choose their choice of
service providers in training and other capacity
deve rams

This is the established practice also applicable
other laws

such

Amend to read
"The Common Seal of the
Institute shall be
authenticated by either two
Board members, or a Board
member and the Company

PROVISION
IN THE BILL

PROPOSED AMENDMENT JUSTIFICATION

1

2.

object
clause

s. 1
Company
Secretary

Delete the word'profession'

Company Secretary means
"Secretary shall be
registered as such under the
Certified Public Secretaries of
Kenya Act, Chapter 534 of
the Laws of Kenya"

3. s.6
(a), (b), (c),
and (d).

4. s 16 (2)
Common
Seal

Secreta



5. s.17
Company
Secretary

Propose that the section
provides for qualifications of
the Board Secretary as
provided for in the CPS Act

Insert S. 17 (3) to read as:
"A person appointment as
Secretary shall be registered
as such under the Certified
Public Secretaries of Kenya
Act, Chapter 534 of the Laws
of Kenya"

It is important that a person appointed as secretary
is a trained person and a member of a professional
body which regulates his professional conduct as
prescribed by Law.

6. s22
Disqualificat
ions

Amend to include
qualification of membership

The Bill should in more specific terms define who
qualifies to be a member. Othenruise, the current
provisions are vague and open to wide
interpretations

In conclusion, IOD Kenya as currently constituted in is a voluntary private association and it is
best left as a private association as the practice applying in all other jurisdictions. It is our view
therefore that the Bill has no utility since regulation of directors falls under different existing
laws such as the Companies Act, 2015, State Corporations Act Cap 446, Mwongozo Code of
Corporate Governance for State Corporations, the CMA Code of Corporate Governance for
Issuers of Securities to the Public, The Prudential Guidelines as well as various statutes
incorporating individual parastatals & state corporations and the various Articles of Association
of the various entities. In this regard therefore, the Bill is seeking to usurp the functions of
such regulators which will create duplication and confusion.

Should you require any further clarifications, please feel free to contact the undersigned on
ceo@ics.ke or Karanja J.N on JKaranja@ics.ke

Yours sincerely,

\

{'L\,.\-r -./

CS Obare Nyaega
Chief Executive Officer
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Our Ref: ICPAK0/0412019

4th April2019

Mr. Michael R. Sialaio EBS

Clerk of the National AssemblY

Clerks'Chambers
National AssemblY
Parliament Buildings
P.O Box 41842-00100
NAIROBI

Dear Mr. Sialai,

UB o

opportunitY.

Yoursw
lnstitute of Certilied Public Accountants of Kenya

Cpe C"ntt", 1Oth Floor, Ruaraka, Thika Road

P.O. Box 59963 - 00200

Nairobi KenYa

bvew\ ,1'\q

D

The Institute of certified pubric Accountants of Kenya (ICPAK) is a statutory.body of accountants

with the mandate to develop and regurate accountancy profession in Kenya. The Institute is further

mandated under Sec g of the Accountantsi a"t of z0ti8 to advise the cabinet Secretary for Finance

on matters relating to governance and accountability in all sectors of the economy'

your public notice inviting interested members to submit written memorandum on the Institute of

Directors Bill 2019 refers.

The Institute has reviewed the Bill and developed a po-sition paper detailing.its proposals for your

consideration. Attached herein, please find a copy of the Institute's submission'

In case of need for clarification, please do not hesitate to contact the undersigned on

ceo@icpak.com or cPA Fredrick Riaga on fredrick.riaga@icpak'com

we look forward to your response and appearance before the committee if accorded an

i7\(r,
CPA Edwin Makori
CHIEF EXECUTIVE OFFICER
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Tel: +254 (O2O) 2304226' 2304227

Cell: +254 727 5glOOO I 733 856262
+254721 469796 1721 469169

RI6,S6FpIeE

Web: www.icPak.com
Drop in box no. 164

Revlon Prolessional Plaza
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5 April 2019

\
Clerk of The National Assembly,
Office of the Clerk
Main Parliament Building
P. O. Box 41842 -00100
NAlROBI

Attn: Michael R. Sialai EBS (clerk(aparliament.go.ke)

Dear Sirs,

THE h,ITITUTE OF DIRECTORS OF KENYA BILL, 2019

Rosa Nduati-Mutero

for and on behalf of Anjarwalla & Khanna

r)I i;,',ii [,,, i
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We refer to the request for submission of comments circulated on 22 February 20L8 seeking
comments on the lnstitute of Directors of Kenya Bill, 2019 (the Bill).

Our main observation is as follows:

Objective and Application of the Bill - the objective of the Bill is to regulate quality assurance of
directors in public bodies, entities, enterprises and companies.

ln our view, the Bill should regulate directors in government run entities, organs, enterprises and

corporations. Any membershlp to the lnstitute of Directors should be mandatory for any person

wishing to be a director in the aforementioned bodies.

Membership to the lnstitute of Directors should also be mandatory for any person wishing to be a
director in a public listed company. lt is our view that a public listed company should be required to
apply the provisions of the Bill or explain, why, for certain directors they have not complied. This

approach would be in line with the approach taken in the Code of Corporate Governance Practices
for lssuers of Securities to the Public, 2015 published by the Capital Markets Authority. For example,
if a director of a public listed company is: (i) from overseas, or (ii) is a director by virtue of him/her
position in the company, then such persons should not be required to be a member of the lnstitute.

Separately, membership to the lnstitute of Directors should not be mandatory for directors of
private companies or non-listed public companies; however it should be optional.

We have set out our comments and proposals in relation to the Bill in the enclosed annexure. We
are happy to answer any questions you may have in relation to the comments and proposed

amendments.

Yours faithfully i< i,L
,.i{ ,(--l---

1..-L

l\

(!

I l\,
l.r

' i.

Aleem'lfrarrnr. WdngLr Kar)iaru lConsultant: Llshwiil KhannJ lPlN No: P000621190P IVAT No:0O10..1934

A\,O(lnII Illil Itl(\(lL,llInfiil(n Ifil (ilol.lAl OIIl(IlhJ (ln,
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ANNEXURE - Comments and proposed amendments

1. Application of Bill
and membership
to the lnstitute of
Directors

ln our view, the Bill should regulate directors in government run entities,
organs, enterprises and corporations. Any membership to the lnstitute
of Directors should be mandatory for any person wishing to be a director
in the aforementioned bodies.

Membership to the lnstitute of Directors should also be mandatory for
any person wishing to be a director in a public listed company. lt is our
view that a public listed company should be required to apply the
provisions of the Bill or explain, why, for certain directors they have not
complied. This approach would be in line with the approach taken in the
Code of Corporate Governance Practices for lssuers of Securities to the
Public,2015 published by the Capital Markets Authority. For example, if
a director of a public listed company is: (i) from overseas, or (ii) is a

director by virtue of him/her position in the company, then such persons

should not be required to be a member of the lnstitute.

Separately, membership to the lnstitute of Directors should not be

mandatory for directors of private or non-listed public companies;
however it should be optional.

The memorandum of object and reasons of the Bill provides that the
objective of the Bill is to regulate quality assurance of directors in public
bodies, entities, enterprises and companies.

Reference to "lnstitute" should be amended to read "institute"2. Section 3 (1): Typo
3 Section 6 (l) This section relates to the functions of the lnstitute

ln our view, the inclusion of the following function "do anything
incidental or conducive to the performance of any of the preceding

functions" is necessary to ensure that the lnstitute has sufficient
authority to act on matters related to the regulation of directors which
may not have been addressed in section 0 (a)-(k).

We therefore propose that the function "do anything incidental or
conducive to the performance of any of the preceding functions" be

included under section 6 (l).

This section provides that the chairperson will be appointed by the
President from amongst members of the Board.

The reference to "President" is unclear and should be clarified

4 Section 7(1) (a)

5 Section 7 (1) (b) This section provides that seven other members, who shall be persons

with knowledge and experience of at least five years in corporate
practice be elected by members of the lnstitute.

While we appreciate the broadness of the membership criteria, it is our
view that the Companies Registry, the Capital Markets Authority, the

lnstitute of Certified Public Secretaries or the lnstitute of Public

Accountants be represented on the Board. lt should be considered

whether these representations should be on the Board.

0v
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Section 8 (1) This section deals with the disqualification from office of a member of
the Board to include where a person has been declared bankrupt, has

his/her name removed from the register and his/her certificate of
competence has been suspended.

Under the Companies Act and Capital Market Corporate Governance
Requirements, there are penalties imposed on directors for failure to
comply with certain legislative provisions. ln this regard, we propose
that the reasons for ineligibility to be a member of the Board include

being convicted of an offence and sentenced to imprisonment or
imposition of a fine.

It may also be worth considering that a person found guilty of
misconduct be disqualified from being a member of the Board.

5

7 Section 11 This section mandates the Board to develop a comprehensive code of
conduct and ethics that all members shall commit to in writing.

The proposed comprehensive code of conduct and ethics would
undoubtedly have implications on directors in all sectors. The code

should be developed in consultation with the private sector and other
sta keholde rs.

ln our view, we also recommend that the code be reviewed every five
years and from time to time or on a needs basis as determined by the
Boa rd.

Section 14 (3) (b) This section deals with the qualification of the Executive Director. The

sub-section is missing qualifications of the Executive Director holding a

first degree and ten years' experience in economics yet section 14 (3) (a)

holds that the Executive Director may hold post-graduate qualification in
economics.

ln our view, we recommend that the holding of a first degree in
economics be included in section 14 (3) (b).

8

9 Section 18: Typo Reference to "15" should be amended to read "14"
Reference to the word "in" has been erroneously included and should be

deleted
10. Section 19: Typo

11. Section 19 (2) The Registrar is required to issue a certificate of competence to every
person registered under the Act. The certificate of competence is

required to be in a prescribed form.

ln our view, we recommend that the prescribed form of the certificate of
competence be included as a Schedule to the Act.

This section provides that a person wishing to be registered a member of
the lnstitute is required to apply in the prescribed form and

accompanied by a prescribed fee.

ln our view, we recommend that the prescribed form of the application
and the fees be included as a Schedule to the Act.

12. Section 20 (1)

Section 20 (3) This section provides for the qualifications for registration of members

of the lnstitute. The section however fails to provide qualifications such
13.

{1



as education, professional qualifications, years of experience,

membership of a professional body and acceptable professional conduct
and general character which in practice are required for registration in

such bodies.

ln our view, we recommend that the qualifications to be an approved
member of the lnstitute be specifically provided for on the basis of
either the member's expertise or education/professional qualifications.

Reference to "director" should be amended to read "member"L4 Section 22: Typo
Section 22(2) This section provides that a person shall not be treated as disqualified if

the Board determines that it would be unreasonable to treat him or her

after considering:
a) the period which has lapsed since the conviction concerned; or
b) the circumstances of the offence.

ln our view, we propose the inclusion of a new section 22(21(c) as

follows:

"and determining thot the motter and/or offence hos been cleared ond is

no longer existing"

15

This section provides that a person will not be treated as disqualified if
they are a undischarged bankrupt if the Board is satisfied that the
bankruptcy of the person concerned arose as a result of unavoidable

losses or misfortunes.

ln our view, this section should be deleted. The circumstances behind

the bankruptcy of an individual should not be relevant in reversing a

d isq ua lification.

16 Section 22(3)

A member of the lnstitute's registration should also be cancelled

a) voluntarily; or
b) in the event of the demise of the member

17. Section 24

The words "Disciplinary Committee" should be used instead of the word
"committee".

18. Section 26 (3) Typo

This section relates to the establishment and role of the Disciplinary

Committee,

ln our view, in order for the Board to effectively carry out its mandate

and regulate quality assurance of directors of governmental bodies

and/or public listed companies, there should be a reporting mechanism

whereby the public can refer complaints to the Board. The Board should

then determine which complaints should be referred to the Disciplinary

Committee.

We therefore propose that a public reporting mechanism be included in

Section 26 (9) of the Bill

19. Section 25

This section relates to the effect of removal of a person's name from the

register.

ln our view, we propose the inclusion of a new section 30(2Xa) that
stipulates that where a person has been removed from the register, that

20 Section 30

k



person shall not be appointed as a director of a government en

organ or cooperation and/or P ublic listed company

tity,

ln our view, the schedule should indicate the frequency of meetings

the Board to ensure that the Board approves registration of members to
of

uent and scheduled basisona

First Schedule2L.

Section of the Bill Comment/ Rationale for recommendationNo
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Association of Professional Societies in Bast Africa (APSEA)

APSEA
parliament Road, The Professional centre, P.O. BOX 72643-00200, CPO, Nairobi Tel I 0498/0733-6 I 0948

Fax: 341883 Emnil: aDsea@apsea.or.ke Website:

April, 2OL9
Clerk Kenya National AssemblY,

(:/ ^Parliament Buildings,

P.O Box 4La42 - OO1OO, i;
Nairobi Kenya. U'

4/-h
?0p

s

Dear Sir,
RE: OFFICIAL APSEA SUBMISSIO NOF MEMORANDA FOR THE I
OF DIRECTORS BrLL. 2019.
Receive warm greetings from the Association of Professional Societies in East

Africa (APSEA)

The Association of Professional Societies in East Africa (APSEA) is a Joint Forum

and an umbrella body of professionals associations established in 196i
ccmprising of a corpoi-ate membership of twenty eight (28) professional

associations from diverse professional disciplines in the country. They include;
Accounting, Agriculture, Arbitration, Architecture, Bankers, Chemists, Clerks of

works, Consulting Engineers, Dentistry, Engineers, Food science and

technologr, Financial Analysts, Geologr, Insurance, Law, Managers, Medicine,

Meteorologists, Pharmacy, Physiotherapy, Planning, Procurement and Supplies,

Quantity Surveyors, Radiologr, Radiography, Certified Secretaries, Surveyors

and Veterinary science.

Reference is made to the Gazette notice that featured on the Daily Nation, Friday

29th March 2019- Page 49 from the Office of the Clerk of the National Assembly,

inviting the Public to forward submissions on the institute of Directors of Kenya

bilI,2019.

Pursuant to the provisions of Article 118 (1) (b) of the Constitution of Kenya,

APSEA hereby submit our submission as follows:
1. That the bill has not provided the definition of a director.
2. The Bill has not articulated the academic and professional qualifications

of a director.
3. There is no stipulated criteria for individuals to meet in order to be

registered by the Board.
4. APSEA notes that Directorship is not a profession even by the

International Labour Organization Classification Structures, and

internationally similar institutes are social member clubs for networking.



5. This bill seems to anticipate the creation of a Profession for Directors, BLI'I
a professional is someone who has demonstrated a level of special
academic knowledge, professional competence and skiils in a widely
recognized body of learning derived from research, education and training
at high level in a structured system.

6. Appointments to Boards are based on individuals who demonstrate a
particular set of skills required in the board composition. Therefore Clause
25 conflicts with existing laws.

a. The State Corporation Act prescribes the composition of a board,
manner of appointing directors, while the Companies Act clearly
prescribes who a director is and the duties and responsibilities of a
director. The bill is rrot in line with existing Acts of Parliament.

b. The conduct of a director is provided in the companies Act for private
entities and Mwongozo code for public entities.

Various boards are constituted based on the specific Acts of Parliament
therefore a conflict shall arisc with otirer Acts of Parliament if the bitl is passed
into law.

7. In the memorandum of Objects and Reasons, it is indicated that the bili
does not concern County Governments. Once enacted it applies to all
governing sectors.

8. The Iirstitute of Certified Secretaries (lCS) formerly the Institute of Certified
Public Secretaries of Kenya established under Cap 534 of 1988, which
liouse'.; the go',.rerne.nce professi,:nals in Kenyil also trains and rnonitor-s
boards performance. ICS has trained its members on goverllance audit
and is involved in its practice. The Function evaluates the boards'
performance and trains them as needed. The "Champions of Governance
Award" is one of its products. ICS guided the professional development
and validation of Nhaongozo; the Code of Governance for State
Corporations. The bill seems to duplicate some of the mandate and
functions of the Institute of Certified Secretaries which is a member of
APSEA.

Please note that this is the official APSEA position and any other views submitted
in the name of'APSEA are not to be corrsidered as the views of APSEA.

We look forward with anticipation to your consideration of APSEA's submission
and we look forward to engaging with your office on this bitl.

I

Yours Faithflillf;
, I,Jn'.qi.
.. ,'.a. t

:iiij
Mrs. Irene Wanyoike, MCIATb
Chairman, Association of Professional Societies in East Africa (APSEAI.
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.TI{E INSTITUTE OF DIITECTOITS OF KENYA BILL,2019
(Sponsored by Hon. Chris Wamalwa, Member of the National Assembly)

SUBMISSIONS RY OFFICB OF THE ATTORNIIY-GENEIIA L D DEPARTMEN'T
OF.ITJS'TICE

Memorandum to the .lustice and Lcgal Affairs Committee from thc Office of the
Attorney-General

Ilacl<ground
'l'he Institute o1'Directors Bill was first subnritted to this Office irr 20 I 7 as a c1ra1t Vellum which
was to be assented to by His Exccllency. the l)resident. This Office vvrote a Memorandunt o{'
I{elusal to Assent to tlie Ilill based on the rcersons nrentioned in the ntentolanclurm in whicli we
proposed various amendments to the Bill.]'he Bill and thc Merlorandum of Ilefusal to Assent
to the Bill werc forwarded to tlte National 1'reasury who agreed that tlie Uill rvould be dillicurlt
to itnplernerrt and proposed lurther amenclmerrts thereto that wor-rld facilitate the
operationalisation o1' the Institute.

The Memorandum proposed the lbllowing amenclments to the Bill-

Clause 2; the definition o1' the ternrs "prof'ession" and "director" Clause 6; the
recommetrdation to delete paragraphs (d) and (e) (llause l3; the proposed amendmerrt
to the uiarginal note to rcad "delegation of lunctions and powers of the Board"
Deletion of Clause 22; and

Dcletion of ClaLrse 25.

Alier the lapse ol'the 2017 Ilill. the National Assembly submittec'l tlie Institr-rte of Directors
Ilill. 2018 to this Office as a legislative proposal Ibr pre-publication scrutiny.None o{'the
rccontntendatiotts set out above have bcen irrcorporated in tlie new llilland nor have a number
of other recomnrendations.

(]eneral comments on thc tsill
't'he Bill has not adhcred to the established protocols lbr the establishnrent ol a state

oorporation. 'fhis is becausc the National 'l'rcasLrry and the State Corporations Advisorv
Cotlnrittee have not been consnltccl to asscss the lbasibility and eflicacy ol'establi:;hing tltc
proposecl Institute o1' Directors.

Wc firrther note tltat the conduct ol'clircctors o{'bt>alds in l(enya is alreacly lcgalty regulatccl by
other statutory bcldies such as-

(a) the Capital Markcts Ar-rthoritv wliich regulates the directors o1'securities exchangc:s.

(b) the Cotlpanics Act, which legulatcs thc clirectors o1'conrpanies rcgistcrcd in I(cnya
ancl

I



(c) in the case of State Corporations. the President, the Natiorral freasury arrd the State

Corporations Advisot'y Committee.
'The introduction of the Institr-rte of Directors. a state corporation. to regulate the conduct of
directors is therefore be an unnecessary duplication. The Bill also presumes directorship to be

a "profession" towards which a person can be trained by the Institute. which is not the case.

'l'he scope of application of the Bill is not clear. The Bill establishes a prolbssional body but

does not expressly stipulate the profbssionals to whom it applies and thc qualilications they

shor,rld possess to be eligible to be ntetlbers of tl-re lnstitr.rte.

All state corporatiorls al'e domiciled in Ministries. Irr the case of the Irrstitute ol'Directors the

parent Ministry is not quite identifred.

Analysis of the Bill

LONG TITLE
'fhe long title provides that the Bill seeks to establish the lnstitr.rte of Directors of Kenya. to

plovide lbrthe registratiorr and regulation o1'thc standards and practice o1'the proltssion. The

plofession refl'ered to is not clear.

CLAUSE 2
-fhe Bilt does not define tlre terms "proflession" or "director". 'fhe type o{ prol'essionals that the

Bill seeks to regulate is therefore not clcar.

'flie word "profession" is definecl in the Oxfbrd Dictior,ary as a type of.iob that treeds special

tlaining or skill, especially one that needs a high level of educatiou.

'I'he Ar,rstraliau Council ol'Professions defiues 'a profession' as fbllows--

A profession is a disciplined grollp of individuals who adhere to ethical standards and

uphold themselves to. and are accepted by. tlie public as possessing special knowledge

and skills in a widcly recogniscd body o1'learning derived li'otl t'eseat'ch. educatiou aud

training at a liigh leve l. and who are prepared to exet'cise this krrowleclge and these skills

in the interest o{'others.

Directorship cloes not Iall withirr this dclinition.

CI-ATJSII6
Clause 6 (d) and (e) provide that the lunctions of tlie Institr-rte shall be to--

(a) cletemrine. maintain ancl enhance the standards of proltssional practice ancl ethical

conduct of dilectors:

(b) set standards of prolessional competence and qualilicatitlns lbr c{irectors.

l'[c Statc Corporations Act as rvell as other Acts of Parliatrrent give thc Presicleut power to

appoint a chairperson to the boalci ol'a state corporation attd a Cabinet Sccretary power to

2
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appoint other tleurbcrs ol' such Boards. The respective statutes specify the prof'essional
competence of tl-re persolts to be appointed. l'he Institurtc wourlci therefbre have no part to play
in settir-rg the reqLrisitc qLralilications for the appointment o1'clirectols.

This provision is therelbre not required

CLAUSE 7

Clar:se 7 (l) provides that the rnanagement of the InstitLrtc shall be vested in a Board which
shall consist of--

(a) a chairpersott rvho shall be appointed by tlie l)resiclent fi'ont anrongst the members
elected under paragraph (b); and

(b) seven other mcutbers. who shall be persons with knowleclgc and experience of at least
five years in corporate practice elected by mentbers o{'the InstitLrte.

Clause 7 (1) is confusing with regard to tlie numbcr o1'urenrbcrs of the Board. Will the Boarcl
consist of seven members or eight members? In acidition. this clar-rse does not provide for the
tsoard to consist o1'the Principal Secretary of the parent Ministry, the Principal Secretary of
the National Treasr-rry and the Attorney-General or his rcprcsentative. 'fhis is ipconsistent with
section 6 (l) of the State Clorporations Act which provicles lbr the composition of the Boards
of state corporations.

We advise tl-rat the provision be arnended to provi<le {irr the conrposition of the Boarcl be
consistent with the State Corporations Act .

Clause 7 (3) provides that a persorl appointed ancl clected as a rrrembel o{'the Board shall servc
fbr a tertn of three years ancl nray be re-appointed 1or a lLrrthcr tenrr of three years. While clause
7 (4) provides that tlie appointcd and elected menrbcrs ol'thc Boarcl shall take olfice until the
conclusion o1'the thircl year in o{lice. Is the term ol'the n.rcmbers o1'tlie Board lbr a period of
three years only or nrore'/

Clause 7 (3) and (4) o[' the t]ill should rel'iect whethcr only tlic chairperson or vice
chairpersou's posl are vacant alter three years or whethcr that applies to all members or
whether the membership o1'tlie nrerlbels to thc electivc posts is what is not sub.iect to renewal.

CLAUSE 1I
This clause provic'les Ibr tlic Lioard to develop a cocle ol' conduct lbr the members of the
institute. Since adircctor has not bcen defined. it is not clcar who qLralilles to be a memberol
the institute and therclilrc who is to be regulated by thc cocle of ci'rnduct.

3



CLAUSE 13
'Ihis clar-rse gives the Board power to clelegate to ally cotnmittee or any met'tlber. olficer.

employee or agent o1'the Boald. tlte exercise of any of the powers or the performauce of any

o1'the lirnctions or dr-rties of the Board under the Act or any other written law. 1'he n-rarginal

note reltls to Committees of the Boarcl.

TIie marginal note o1' Clause l3 should be amcnded to read "Delegation o1' functions and

powers of the Board".

CLAUSB 22

Clar-rsc 22 (l) stipulates the disqualifications for registration as a director br"rt does not speci{y

the quralifications, experience or expertise o1- a director in order for sr"rch a person to be

registe red.

Ope o1'thc hrnotions of the Institr-rte envisioned under thc Act is to rlaiutain and iurprove the

director's prol'essional conduct. Directorship is not a prol'ession. [Jnder the various statutes

which provicle lbr the appointrnent of Board tlcmbers, qualifications are r-rsr"rally pre scribed as

conclitions for the appointntent. 'I'he directors are appointcd to various Boards on the basis of

their ltro{tssional associations and not orr the basis of their cpralifications as the appointment

of Dircctors is not regurlated by the histitute of Dircctors.

The current Institr-rte of Directors (Kenya), wliich is established as a meurbcrship Institr-rte

ulder the Socicties Act provides an intelactive {brum lbr pcrsons who are already directors in

various bodies. and also as a training organizatiorr for capacity br-rilding for serving ciirectors.

It does not regulate the directot's wlto are its members.

Clause 22 creates uncertainty as to who is eligible to be rcgistered as a director. Iror the Act to

bc effcctively implemented. the eligibility criteria must be set ollt in the Act because tl're

eligibility criteria are a substautive matter and lays the {bundation lot tlre regulatiou o{'any

prol'ession. An illurstration of the qLralilicatiotrs ol'directors o1'sotue of the parastatals is as

specilied in thc anltexure attacltecl ltercwitli.

Clairse 22 of the Bill shor"rld be de lcted

CLAI.'SE 25

Cllar-rsc 25 of the Ilitl intposes an otrligation on persons who are appointcd to the boarcl o1'tt

public cntity. ol'galt or corporation t<t registcr ancl rnaintain thcir meurbcrship with thc Institutc

lbr thc period o1'the appointment .

't'he State Corporations Act as wcll as sornc Acts o{'Parliamettt give tlic President the power

to apltclint a chairperson to the boarcl ol'a state corporatiott ernd a Cabinet Secrctary power to

appoint other nreurbcls ol'such Boarcls.'l-lris clar.tsc scclls to intend to restrict thcsc powcrs o1'

appoint"nrcnt to rnenrbcrs o1- the Irrstitute only. r,vhich should rtot bc thc case. I)rospcctivc

directors are sub.iected to a vetting process bcfbre be ing appoiltted. ']'his Cllause nlay [ocl< oul"
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dr"rly qualified persons to appointive posts while this Bill does not provide lbr the qLralificatiorrs
for registration as a director.

Directors ol'state corporations are usually selectecl Il'om various prof'essional backgrouncls.
with priority being given to prol'essionals in thc sector in which the state corporation is
establishcd. 'l'his requit'ement would theretbre encroach on executive powers and inhibit the
work of the executive.

We propose that tlris claLrse be deleted

CLAUSE 26

J'his clause provides Ibr the establishment ol'a disciplinary committee. Sr-rb clause (8) provides
tliat thciurisdictiorr ol'the Committee shall be t<l deterntine the registration of er member who
has been convicted lbr acting in a manner that amounts to professional ncgligence or
prof-essional miscondttct as a director. l'he terms "prol'essional riegligence" and "prol'essional
t-ttisconduct" itt rcspect o1'his or her position as a director have not been definecl.

The cotrduct o1'directors o1'securities exchanges lras been provided for under the Capital
Markets Act. l-he conduct of directors of companies has been provided fbr uncler Part [X ol'
tlre Clompanies Act. 2015.

The conduct of dircctors of state corporations is provided for under the Lcadcrship Ancl
Integrity Act and the PLrblic Officers Ethics Act (lbr pr-rblic offrcers).l'lie l)ublic Olllcers Ethics
Act dellnes a public officer to include a menrber, including an unpaid, part-timc or terrporary
ofllcer or Ilenrber, of any corporation, coLrncil. board. ancl cornmittee. A dilector o1'a statc
corporation is a public olficer and his conduct is governed by the l-eadership And Integrity
Act ancl the Public Otflcers Ethics Act.

Sir-rce the conduct o1'directors of'state corpol'ations as pubiic officers are govenled by the Acts
specilied het'eit-t, it is not clcar wliat the function eurci scope of the disciplinary conrnrittce is.

CLAUSE 2It
'fliis clatrse provicles thett where a cornmittce detcrnrines that a nrember has contravcnes clausc
26, the committec may sLlspend, withdraw or carrcel the certit-rcatc of conlpetence of tlre
member. 'l'lte Ilill does not provide for the Institutc to issue a certifioate o1'cor.upctence. 'i'hc

Ilill shoLrlcl be arrettdecl to provide lbr thc proceclurc ancl clualilicati<tns ltlr issr-ring thc
certi Il catc of conrpctcnce.

CLATJSII36
'fhis clar"rse provic'lcs firr the transition ol-nrembcrs o1'the I]oard ol'the Institute yet cloes not
specify wlrether the Institirtc is a successor o['a certain legal cntity. It is not clear whether thc
lnstitr"rte proposed in thc llill is intendcd to take clvcr thc lunctiorrs of the existing Institute oi
Directors (l(enya). Il'not. therc may bc two Institutcs opcratirrg concurrently.

5



The Clause should clarity whether the new Institr-rte is a successor to the Institute of Directors

(Kenya) or a new institute.

Qualifications of Directors

Regarding qualification {bl appoirrtnrent as Board members, tliis can propcrly be provided for

in the statutes establishing eacli respective body. There are already various statutes which

provide for qualifications for urembers of Boards, inclr;ding-

(n) The Capital Markets Act

Section 5(a) of this Act provides that the chairmau and every meurber of the Board of the

Authority shall liave expericnce and expertise in legal, financial, banking, accounting,

economics or insurance nlatters,

(b) Independent ond Electorol Boundaries Commission Act

Sectiori 6 of this Act provides that the chairperson of the Commission shallbe a persou who is

qualified to hold the olfice of.iurdge of the Supreme Court.

'l'his section also provides that a person is qualitied to be appointed as a member of the

Comr.nissiorr if that person-

(a)

(b)

(i)
( ii)
(iii)
(iv)
(v)

(vi)
(c)

(a)

(b)

(c)

(d)

(c) Basic Education Act

Section {l ol' this Act providcs that a person shall be qualified filr appoirrtment as the

C)hairperson of the Board i1'suclt person--

holds a degree fi'om a reoognized r-uriversity;

has proven relevattt experience in any of tlie following lLelds-
electoral mattet's;

management;

frnance;

governance;

purbl ic administrationl

law; and

meets the reqr-rircments of Chapter Six o{.the Constitutiorl.

holds a degree irr education ft'om a uuiversity recognizecl in Kenya:

has knowledge anc'l at least l5 years' experience in eciucation urattersl

has had a distinguishcd carcer in their respective fields; alrd

mects the requit'etrrents of Ciherpter Six o1'the Corrstittttiot-t.

6
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This section also provides that a person shall be qualified fbr appointment as a member of the
Board if such person-

(a) holds a degree fi'om a recognized university:
(b) has knowledge and at least ten years' experience in matters relating to any of the

following fields-

(i) educatiori;

(ii) management;

(iii) finance;

(iv) governance;

(v) human rights;
(vi) public adrninistratior-r;

(vii) law;
(viii) economics; and

(ix) meets the requirements of Chapter Six of the Constitution;
(c) has had a distinguished career in their respective fields; and

(d) meets the requirements of Chapter Six of the Constitution.

Tlte Mwongozo The Code Of Governflnce

This Code provides that a person shall be qualified to be appointed as a Chairperson or a
member of a Board if the person-

(a) holds a degree in tlie relevant field fi'om a university recognized in Kenya;
(b) has proverl business nlanagenlent or other relevant profbssional experience;
(c) has served in a position of senior managenlent for a period of at least six years;

(d) has not served in the same errtity as an employee in the preceding five years;

(e) meets the requirenients of Chapter Six of the Constitution; and

(f) meets the requirements of the Fit and Proper Test.

In our opinion the existing Institute of Directors can continue to competently offer capacity
building and training in corporate governance to serving directors who have been appointed
based on their attribr-rtes as set out in this memorandunr.

7
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THE CONSTITUTION OF KENYA

REFUSAL TO ASSENT TO'Tr-iE TNSTITUTE OF DIRECTORS OF

KENYA BILL, 2017

, .,

MEMORANDUM

By His Excellency the Honourable Uhuru Kenyatta,
President and Commander - in - Chief of the Kenya Defence

Forces.

Submitted to the Speaker of the National Assembly.

UUHEREAS a Bill entitled "AN ACT of Parliament to establish the lnstitute of
Directors of Kenya, the short title of which is "The lnstitute of Directors of
Kenya Bill, 2017" was passed by the National Assembly on the 1s of March,
2017;

AND WHEREAS the lnstitute of Directors of Kenya Bill, 2017 was presented

to me for assent, in accordance with the provisions of the Constitution, on
21il June, 20'17:

NOW THEREFORE, in exercise of the powers conferred on me by Article
115(l)(B) of the Constitution, I refuse to assent to
Kenya Bill, 2017, for the reasons set out hereund

1

P. O. Box 41842 '00100,

LEGAL SERVICESIVED:DIRECTORATE
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The Long Title

The Long Title reads as follows-

An Act of Parliament to establish the lnstitute of Directors of Kenya; to
provide for the registration and regulation of the standards and
practice of the profession and for connected purposes

The Bill does not define the terms "the profession" or "director". The
type of professionals that the Bill seeks to regulate is therefore not
clear. The Bill does not expressly stipulate the category of professions
to whom it applies.

RECOMMENDATION

ln view of the foregoing reason I recommend that the Bill be amended
in the interpretation section by defining the terms "profession" and
"director".

CLAUSE 6

Clause 6(d) and (e) of the Bill provide as follows-

The functions of the lnstitute shall be to-

(a) determine, maintain and enhance the standards of
professional practice and ethical conduct of directors;

(b) set standards of professional competence and qualifications
for directors.

The State Corporations Act as well as Acts of Parliament give the President
the power to appoint a chairperson to the board of a state corporation
and a Cabinet Secretary power to appoint other members of such Boards.
The respective statutes specify the professional competence of the persons
to be appointed.

2



'-a

The lnstitute would therefore have no part to play in setting the requisite
attributes for the appointment of directors.

RECOMMENDATION

ln view of the foregoing reason I recommend that clause 6 be
amended by deleting paragraphs (d) and (e).

CLAUSE 7

Clause 7(l) of the Bill provides as follows-

(l) The management of the lnstitute shall be vested in a Board
known as the Board of the lnstitute which shall constitute of -

(a) a chairperson who shall be appointed from amongst
the members elected under paragraph (b); and

(b) eight other members, who shall be persons with
knowledge and experience of at least five years in
corporate practice elected by members of the lnstitute.

Clause 7(l) the provision causes confusion with regard to the number
of members of the Board. lt also does not specify the person
responsible for the appointment of the chairperson.

RECOMMENDATION

ln view of the foregoing reason, I recommend that-

(a) the Bill be amended by deleting paragraph
(a) and substituting therefor the following
new paragraph-

(b) a chairperson elected by members of the
lnstitute:

(c) paragraph (b) be amended by deleting the
words "eight other" and replacing them with
the word "nine",

3



CLAUSE 7(4)

Clause 7 (4) of the Bill provides as foilows-

(4) A person appointed and elected as a member of the Board
under this Act, other than an ex officio member, shall serve for a
term of three years and shail be eligible for reappointment for a
further and final term of three years.

The provision also refers to ex-officio members of the Board. The Bill
does not provide for ex-officio members.

RECOMMENDATION

ln view of the foregoing reason, I recommend that
amended by deleting clause l(4) and substituting
following-

the Bill be
therefor the

(4) A person elected as a member of the Board shall serve for a
term of three years and shalr be eligible for re-election for a
further and final term of three years.

CLAUSE 8

Clause 8 provides as foltows-

(8) A person becomes ineligibte for appointment or election as
a member of the Board if the person-

(a) is an undischarged bankrupt;
(b) has his or her name removed from the register; or
(c) has his or her certificate of competence suspended

under section 28.

4
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Clause 8 (1) of the Bill specifies that there are some members of the
Board who are appointed and not elected. All members of the Board
are elected, and not appointed.

RECOMMENDATION

ln view of the foregoing reason, I recommend that clause B(1) be
amended by deleting the words "appointed.or".

CLAUSE 12

Clause 12 of the Bill provides as follows-

(12) The Board may appoint such officers and other staff as
necessary for the proper discharge of its functions under this Act,
upon such terms and conditions of service as the Board may
determiner upon the advice of the Salaries and Remuneration
Commission.

The lnstitute is a self- regulating body and will not draw money from
public funds. The remuneration of its staff should therefore not be
regulated by the Salaries and Remuneration Commission.

RECOMMENDATION

ln view of the foregoing reason, I recommend that clause 12 be
amended by deleting the words "upon the advice of the Salaries and
Remuneration Commission".

clAUSE 13

Clause 13 of the Bill provides as follows-

The Board may, by resolution either generally or in any
particular case, delegate to any committee or any member,
officer, employee or agent of the Board, the exercise of any of
the powers or the performance of any of the functions or duties
of the Board under this Act or any other written law.

5
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clause 13 of the Bill makes provision for the delegation of the powers
and the performance of any functions of the Board. The marginal note
provides for Committees of the Board.

RECOMMENDATION

ln view of the foregoing reason, t recommend that the marginal note
of clause 13 be deleted and replaced with "Delegation of functions
and powers of the Board".

CLAUSE 22

Clause 22 of the Bilt provides as follows-

(1) Subject to this section, a person is qualified to be registered as
a director if the person holds a qualification approved under
subsection (2) by the Board.
The Board may, by notice in the Gazette approve
qualifications which it considers sufficient to ailow a person to
be registered, and may, in like manner, withdraw any such
approval.

(2)

5ub clauses 22 (1) and (2) stipulate the qualifications for registration as
a director as follows-

(l) Subject to this section, a person is qualified to be
registered as a director if the person holds a
qualification approved under subsection (2) by the
Board.

(2) The Board may by notice in the Gazette approve
qualifications which it considers sufficient to allow a
person to be registered and

One of the functions of the lnstitute envisioned under the Act is to
maintain and improve the director' professional conduct. Directorship
is not a profession. Under the various statutes which provide for the
appointment of Board members, qualifications are usually prescribed
as conditions for the appointment. The directors are appointed to the

5



r_ | 
I

t

Board on the basis of their professional background and membership
of their respective professional associations. This have nothing to do
with the lnstitute of Directors.

The current lnstitute of Directors (Kenya), which is established as a
membership institute under the Societies Act acts as a members' forum
for people who are already directors in various bodies, and acts as an
interactive forum for them and also as a training organization to
improve their work.

Clause 22 creates uncertainty as to who is eligible to be registered as a
director. The uncertainty is further heightened by the fact that the
Board can at any time change the qualifications for membership. For
the Act to be effectively implemented, the eligibility criteria must be
set out in the Act because eligibility criteria is a substantive matter and
lays the foundation for the regulation of any profession.

RECOMMENDATION

ln view of the foregoing reason, I recommend that the Bill be
amended by deletingClause 22.

clAUsE 25

Clause 25 (1) of the Bill provides as follows-

0) Subject to this Act, where a person is appointed to a Board of
a public entity, organ, enterprise or corporation, such person
shall-

(a) If not a member of the lnstitute, make an application for
membership and undertake the prescribed training
courses within three months of being appointed as a
member to such Board; and

(b) maintain his or her membership to the lnstitute for the
period of such appointment.

7
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clause 25 of the Bill provides for appointments to a public entity,
organ, enterprise or corPoration. The functions of the lnstitute conflict
with provisions of various laws. The state corporations Act as well as
some Acts of Parliament gives the president the power to appoint a
chairperson to the board of a state corporation and a tabinet
Secretary power to appoint other members of such Boards. Clause 25
of the Bill imposes an obligation on persons who are appointed to the
board of a public entity, organ or corporation to registei and rnaintain
their membership with the lnstitute for the period oi thu appointment.
Such persons are to be subjected to a vetting process before
registration. Clause 22(3) provides that the Board may require a
person making an application to satisfy the Board that his or her
knowledge of corporate governance and public administration or
professional conduct has been such as to make him or her a fit and
proper person to be registered and unless that person satisfies the
Board he shall not be registered.

Directors of state corporations are usuaily selected from various
professional backgrounds, with priority being given to professionals in
the sector in which the state corporation is established. This
requirement would therefore encroach on executive powers and
inhibit the work of the executive.

RECOMMENDATION

ln view of the foregoing reason, t recommend that clause 25 be
deleted.

CLAUSE 30

Clause 30 of the Bill provides as foltows-

(l) A member whose name has been removed from the
register may appeal to the Board for restoration of his or
her name in the register after the expiry of a period of three
years from the date of such removal.

(2) The Board may, after considering the appeal madb under
subsection (l), cause the name of the person appealing to

8
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be restored in the register upon payment of the prescribed
fee

clause 30 entitles a member who has been removed from the register
to appeal for restoration. The application for restoration in the
register may only be made after a member's name has been removed
from the register for a period of three years and does not amount to
the right of appeal. Clause 28(5) of the Bill provides that a member
who is aggrieved by the decision of the disciplinary Committee of the
Board may appeal to the High court. Accordingly, a member should
therefore "apply" and not "appeal" to the Board for restoration.

RECOMMENDATION

The intentions of the provisions of this Clause are not quite clear. The
appointment of Board members is done independently of the lnstitute
of Directors. The role of the lnstitute comes into play after their
appointment. There is therefore no cause lnstitute to impose a
mandatory requirement for registration.

ln view of the foregoing I recommend that clause 30 of the Bill be
deleted.

C|AUSE 37

Clause 37 of the Bill provides as follows-

Carry-overs (l) The members who
immediately before the enactment
of this Act are members of the
Board, shall conduct the first
elections to the Board within twelve
months after the commencement of
this Act.

(2) The members of the Board
immediately preceding the first

9
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elections under this Act shalt be
eligible for election in the first
elections under subsection

(3) For purpose of subsection (2), the
Board refers to the Board to the
lnstitute of Directors in place
immediately before the enactment
of this Act.

clause 37 of the Bill makes provision for transition of members of the
Board of the lnstitute yet does not specify the institute has been in
existence. The Bill does not specify whether the lnstitute is a successor
of a certain legal entity. lt is not clear whether the lnstitute proposed
in the Bill is intended to take over the functions of the existing
lnstitute. lf not, there may be two lnstitutes operating concurrently.

RECOMMENDATION

ln view of the foregoing reason, I recommend that Bill be amended by
deleting clause 37 and substituting therefor the following new clause-.

Transitional provislons 37. (l) The members of the Board
of the lnstitute of Directors
(Kenya) existing before the
enactment of this Act shall
continue as members of the Board
until the first election under this
Act.

(2) The members of the Board
referred to in sub-section (l) shail
be eligible to be elected in the first
elections carried out under sub-
section (l).
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Dated the .tr.l-. X........., zotz.

KENYATTA
President
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