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CHAIRPERSON’S FOREWORD

The Institute of Directors of Kenya Bill, 2019 is sponsored by Hon. Chris
Wamalwa, Member for Kiminini and Deputy Minority Whip of the National
Assembly.

The Bill was published in the Kenya Gazette on 19" February, 2019

- (National Assembly Bills No. 3 of 2019). The Bill underwent First Reading
on 20™ March, 2019 and was immediately committed to the Departmental
Committee on Justice and Legal Affairs for review and report to the House
pursuant to the provisions of Standing Order 127(1).

Pursuant to the provisions of Article 118 of the Constitution of Kenya and
Standing Order 127 (3) the Committee through advertisement in the local
daily newspapers of 29" March, 2019 invited the public to make
epresentations on the Bill. Several institutions submitted written and oral
epresentations which have been taken into account while considering the
3ill.

It should be noted that a similar Bill sponsored by Hon. David Ochieng,
Member for Ugenya, was passed by the House towards the end of the 11™
Parliament but the President refused to assent to the Bill and referred it
backto the House with reservations attached as awmnexure 5. The 11"
Parliament concluded its term before addressing itself to the Presidential
Memorandum. Consequently, Hon. Chris Wamalwa revived the Bill by way
of a fresh legislative proposal which the Departmental Committee on Justice
and Legal Affairs approved for publication with a rider that the sponsor
amends the legislative proposal and takes into account the issues raised in the
Presidential reservations.

The Committee held three (2) sittings considering the Bill clause by clause.
"he Committee considered and unanimously adopted its report on the Bill at
( its sitting of 18"June, 2019.

May I take this opportunity to -

(1) Commend the Committee Members for their devotion and
commitment to duty which made consideration of the Bill
successful;

(i1) Express gratitude to the Offices of Speaker and Clerk of the

National Assembly for always providing leadership and
guidance;

Page 4 of 4



(iii) Appreciate the Committee secretariat for exemplary
performance in providing technical and logistical support.

Indeed, their roles were critical to the Committee in the consideration of the
Bill.

On behalf of the Departmental Committee on Justice and Legal Affairs and
pursuant to the provisions of Standing Order 199 (6), it is my pleasant
privilege and duty to present to the House a report of the Committee on the
Institute of Directors of Kenya Bill, 2019.

HON. WILLIAM CHEPTUMO, M.P.
CHAIRPERSON. DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS
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PART 1

1. PREFACE

1.1. Mandate of the Committee

1. The Departmental Committee on Justice and Legal Affairs derives its
mandate from Standing Order No. 216(5) which provides for the
functions of Departmental Committees as follows-

()

(b)

©)
(d)

(e)

®

(2)
(h)

)

@

investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

study and review all legislation referred to it;

study, assess and analyse the relative success of the ministries

‘and departments as measured by the results obtained as

compared with their stated objectives;

investigate and enquire into all matters relating to the assigned
ministries and departments as they may deem necessary, and as
may be referred to them by the House;

vet and report on all appointments where the Constitution or any
law requires the National Assembly to approve, except those
under Standing Order 204 (Committee on Appointments)

examine treaties, agreements and conventions;

make reports and recommendations to the House as often as
possible, including recommendation of proposed legislation;

consider reports of Commissions and Independent Offices

submitted to the House pursuant to provisions of Article 254 of
the Constitution; and

Examine any questions raised by Members on a matter within
its mandate.
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2. The Second Schedule of the Standing Orders on Departmental
Committees further outlines the Subjects of the Commiittee, as follows-

(a)
(b)
(c)
(d)
(e)
¢))
(2)

Constitutional affairs;

The administration of law and Justice

The Judiciary;

Public prosecutions;

Elections;

Ethics, integrity and anti-corruption; and

Human rights.

1.2. Committee Membership

3. The Committee was constituted on Thursday, 14™ December, 2017 and
comprises the following Honourable Members-

PARTY

No. | NAME CONSTITU-ENCY
1. Hon. William Cheptumo, | Baringo North Jubilee
M.P. — Chairperson
P Hon. Alice Muthoni | Kandara Jubilee
Wahome, M.P. — Vice
Chairperson
3. Hon. John Olago Aluoch, | Kisumu West FORD-Kenya
M.P.
4. Hon. Roselinda Soipan | Narok County Jubilee
Tuya, M.P.
< Hon. Charles Gimose, | Hamisi FORD- Kenya
M.P.
6. Hon. William  Kamoti | Rabai Orange
Mwambkale, M.P. Democratic
Movement
(ODM)
7. Hon. Peter Opondo | Homa Bay Town Orange
Kaluma, M.P. Democratic
Movement
(ODM)
8. Hon. Ben Orori Momanyi, | Borabu Wiper
M.P. Democratic
Movement
9. Hon. Johana Ng’eno, M.P. | Emurua Dikirr Kenya African
National
Uunion
(KANU)
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10. |Hon. George  Gitonga | Tharaka Democratic
Murugara, M.P. Party
11. | Hon. Anthony Githiaka | Mukurueni Jubilee
Kiai, M.P.
12. | Hon. Gladys Boss Shollei, | UasinGishu County | Jubilee
CBS, M.P.
13. | Hon. Beatrice Adagala, | Vihiga County Amani
M.P. National
Congress
14. | Hon. Jennifer Shamalla, | Special Interests Jubilee
M.P.
15. | Hon. John Munene | Kirinyaga Jubilee
Wambugu, M.P.
16. | Hon. Japheth Mutai, M.P. | Bureti Jubilee
17. | Hon. Adan Haji Yussuf, | Mandera West Economic
M.P. Freedom Party
18. | Hon. John Kiarie Waweru, | Dagoretti South Jubilee
M.P.
19. |Hon. Zuleikha Hassan, | Kwale County Orange
M.P. Democratic
Movement
(ODM)

1.3. Committee Secretariat

4. The Committee’s secretariat comprises the following officers-

Mr. George Gazemba - Principal Clerk Assistant 11
Mr. Denis Abisai - Principal Legal Counsel I
Ms. Halima Hussein - Clerk Assistant I11

Ms. Fiona Musili - Research Officer 111

Mr. Omar Abdirahim - Fiscal Analyst II1

Mr. Joseph Okongo - Media Liaison Officer

Mr. Hakeem Kimiti - Audio Officer

Ms. Roselyne Ndegi - Serjeant-at-Arms

5. Minutes of Committee sittings on the consideration of the Bill and
adoption of report formannexure 1of this report.
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PART 2

2. INTRODUCTION AND BACKGROUND

2.1. Memorandum of objects and reasons of the Bill

6. The principal object of the Bill is to establish the Institute of Directors
of Kenya. The Bill provides for the registration and regulation of
Directors. The Institute is to be issuing certificates of registration to its
members annually as a form of quality assurance to the public bodies,
entities, enterprises and companies on whose boards its members
serve.

7. Part I of the Bill provides for preliminary matters including the title of
the Bill and the interpretation of terms used in the proposed Act.

8. Part II of the Bill provides for the establishment of the Institute and its
membership. Part III provides on the administration and management
of the Institute.

9. Part IV provides for registration of members of the Institute and vests
this function in the Executive Director. The part also provides for the
disqualification of members for registration and cancellation of the
registration.

10. Part V provides for the disciplining of members and proposes the
establishment of a Disciplinary Committee that will ensure that
registered directors undertake the practice of their profession within
their professional norms and standards.

11. Part VI contains provisions relating to financial assets of the Institute
including sources of funds for the Institute, the financial year and
accounting and auditing provisions. Part VII contains miscellaneous
provisions and in particular the falsification of registers and the
general penalty to the commission of an act contrary to the Bill.

12. Part VIII contains transitional provisions that provide for the first
elections of the Board and the fate of existing Board members. Part IX
of the Bill provides for regulations made by the Institute for the better
administration of the Institute.

13. The Bill does not contain any provisions limiting any fundamental
rights and freedoms. The Bill does not concern county governments
nether does it contain provisions affecting the functions, powers or
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finances of county governments or relate to the election of members of
a county assembly or county executive.

14. The enactment of the Bill will not occasion additional expenditure of
public funds.
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PART 3

3. PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL

15. Article 118 (1) (b) of the Constitution of Kenya provides as follows-

“"Parliament shall facilitate public participation and involvement in the
legislative and other business of Parliament and its Committees’’

16. Standing Order 127(3) provides as follows-

“The Departmental Committee to which a Bill is committed shall
Jacilitate public participation and shall take into account the views and
recommendations of the public when the Committee makes its
recommendations to the House’’

17. In line with the Constitution and Standing Orders, the Departmental
Committee on Justice and Legal Affairs, in the local daily newspapers
of 29" March, 2019 attached as annexure 3 of the report invited the
public to make representations on the Bill. The Committee got
responses from the following institutions attached as annexure 4-

a) Institute of Certified Secretaries (ICS);

b) Institute of Certified Public Accountants of Kenya (ICPAK);

¢) Anjarwalla& Khanna Advocates;

d) The Association of Professional Societies in East Africa
(APSEA)

e) Mr. James Nabangi

18. The Office of the Attorney-General and Department of Justice
through invitation by the Committee appeared on 14" June, 2019 and
made submissions on the Bill. Written submissions by stakeholders
form annexure 3 of this report.

3.1. Stakeholders Submissions on the Bill

3.1.1. Submissions by the Institute of Certified Secretaries

acs)

19. Through a letter to the Clerk of the National Assembly dated 4 April,
2019, the ICS submitted as follows-
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(1) Directorship is not a profession. The Bill purports to
regulate the profession of directorship as stated in its
object clause (long title) as follows: AN ACT of
Parliament to establish the Institute of Directors of
Kenya; to provide for the registration and regulation
of the standards and practice of the profession and
for connected purposes. The ICS made reference to
High Court Petition No. 67 of 2015 Dickson
Mateil/A Machete Auctioneers & 10 Others Vs The
Nairobi County Government & The Finance County
Executive of the Nairobi City County Government
wherein the Court noted that a profession presupposes
a course of academic, professional and ethical training,
as well as exposure for a period of time to such high
professional and ethical standards through working for
senior colleagues in the profession. Directorship is
therefore not a profession. Enacting this Bill will be
creating an additional profession in Kenya which is not
backed by the National Qualifications Framework.

(i1) There is no known specific body of professional skills
that can identify a director from other persons who run
organizations. Directors are drawn from across all
professions, disciplines and businesses. Under the
Companies Act, all persons who found companies
inevitably become founder directors and it would not be
prudent to legislate that they have to become 10D
members. The basic minimum requirements of a
director is already covered in the Companies Act and
there is no rationale in further burdening such investors
as this would increase the cost of doing business and
make Kenya uncompetitive against her peers.

(ii1)) The Bill seek to regulate Boards of Directors, that role
has already been assigned to sector regulators including:

(i) State Corporations Advisory
Committee (for State
Corporations);

(i1) Capital Markets Authority (for
Issuers of Securities to the Public;

(iii) Insurance Regulatory Authority
(for insurance sector),
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(iv)Retirement Benefits Authority (for
Pensions sector),

(v) Sacco Societies Regulatory Authority (for SACCO
sector); and

(vi) Central Bank of Kenya (for the Banking Sector)

(iv) There is no specific professional course for one to
qualify to be a member of IOD Kenya, it would not be
procedural to require that membership in IOD
Kenya would confer any additional qualification to a
person to be considered for appointment into public
bodies. Different legal and regulatory instruments
have already determined the requirements to qualify
for appointment as a director depending on the needs of
the Institution.

(v) Further, enacting the Bill as proposed will result in
a requirement that all persons nominated as
Directors for Public and Private sector Boards be
members of the Institute of Directors. This is not
practical particularly for public sector Boards and
State Corporations whose Board members are
nominated by line Ministries and H.E. the President.

(vi) Indeed, some of these statutory instruments require
some Board positions to be drawn from the
membership of different professional bodies, which
regulate the conduct of their members. The issue of
professionalism in the Boards has thus been
adequately legislated on.

(vii) The Bill does not have an explicit criterion of
membership and defines members by way of
exception/disqualification as per section 22
(Disqualifications).

(viii) Before a law is enacted, there must be a mischief
which the law seeks to remedy. In this instance, there
is no mischief to be cured. For instance, Section 25
does not seek to cure any mischief as the Bill has not
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improved the current status since it is optional to be
a member of IOD.

(ix) In conclusion, the ICS is of the view that the Bill has no
utility since regulation of directors falls under different
existing laws such as the Companies Act, 2015, State
Corporations Act, Cap. 446, Mwongozo Code of Corporate
Governance for State Corporations, the CMA Code of
Corporate Governance for Issuers of Securities to the
Public, The Prudential Guidelines as well as various
statutes incorporating individual parastatals & state
corporations and the various Articles of Association of
the wvarious entities. In this regard therefore, the Bill is
seeking to wusurp the functions of such regulators which
will create duplication and confusion.

(X) The Institute, nonetheless, suggested that the following
amendments be made to the Bill if the House was minded to
pass the Bill-

(a) That the long title of the Bill be amended by deleting
the word “profession’. The justification for this
amendment is that Directorship 1is not a profession
since there is no laid down curriculum for
academic and professional training qualifications
requirements for directors;

(b) That Clause 2 of the Bill be amended in the definition
of the term ‘company secretary” to make cross
reference to the term as used in the Certified Public
Secretaries of Kenya Act, Chapter 534, Laws of
Kenya;

(c) That Clause 6 of the Bill be amended to delete
certain functions of the Institute which have been
already assigned to other statutory bodies;

(d) That Clause 16 of the Bill be amended to provide that
the common seal of the Institute shall be authenticated
by either by two Board members or one Board
member and the Company Secretary, as per
established practice;
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(e) That Clause 17 of the Bill be amended to provide that
the Board Secretary shall be registered as such under
the Certified Public Secretaries of Kenya Act;

(f) That Clause 22 of the Bill be amended to be more
specific and define who qualifies to be a member of

the Institute.

3.1.2. Submissions by the Institute of Certified Public
Accountants of Kenva (ICPAK)

20. Through a letter to the Clerk of the National Assembly dated 4th
April, 2019, ICPAK submitted as follows-

(i) That in Kenya, the Companies Act No. 17 of 2015 has defined and
stipulated some of the core functions of Directors. Section 143 of the
Companies Act stipulates that a director of a company shall act in
the way in which the director considers, in good faith, would
promote the success of the company for the benefit of its members
as a whole, and in so doing the director shall have regard to —

a) the long term consequences of any decision of the
directors;

b) the interests of the employees of the company;

c) the need to foster the company's business relationships
with suppliers, customers and others;

d) the impact of the operations of the company on the
community and the environment;

e) the desirability of the company to maintain a reputation
for high standards of business conduct; and

f) The need to act fairly as between the directors and the
members of the company.

(ii) The Bill should speak to the key aspects of membership and the
qualification criteria for directors. The ICPAK noted that the Bill is
introducing a new profession for one to qualify and serve as a
Director yet such positions are pegged on a number of parameters
such as experience, professional skills, academic competence and
integrity among others. More often, Directors are strategic business
leaders appointed on the basis of the value that they bring on the
table on the premise of their line qualifications which can be issued
by regulatory bodies as Law Society of Kenya (LSK), Institute of
Certified Public Secretaries (ICPSK), Institute of Surveyors of
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Kenya (ISK), Institute of Certified Public Accountants of Kenya
(ICPAK) and the Engineers Registration Board of Kenya among
others.

(iii) The ICPAK noted that in most jurisdictions, Institutes of Directors
are established by a legal framework. For instance, the United
Kingdom IOD is open to all persons occupying strategic leadership
such as business owners, senior leaders regardless of their
organization size or sector. Often, membership grade is based on the
combination of one’s total year’s business experience or total years
in a senior management role and turnover or budget of the
organization.

(iv) The ICPAK is of the considered opinion that the Bill should
provide for the appointment and vetting of Non-Executive Directors.
Indeed, Vetting is at the core of best corporate governance practices.
It is the Board of Directors which oversees how the management
serves and protects the long term interests of all the stakeholders of
the company or entity.

(v) The ICPAK suggested the following specific amendments to the
- Bill-

(i) That Clause 4(2)(a) of the Bill be amended to clearly set
out the criteria for membership of the IoD;

(i1) That Clause 14(1) of the Bill be amended by deleting the
reference to the Salaries and Remuneration Commission
advising on the remuneration of the Executive Director
of the IoD;

(iii) That a New Clause 22 be inserted in the Bill to provide
for two separate categories of directors: “Executive” and
“Non-Executive Directors”;

(iv) That a New Clause 23 be inserted in the Bill to set out
qualifications for persons seeking registration as
Executive Directors or Non-Executive Directors;

(v) That the new Clause 23 proposed for insertion in the Bill
provides that membership of Boards shall comprise of
both executive and non-executive directors and that the
Board shall ensure that non-executive directors form the
majority of the Board;
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(vi) That the new Clause 23 proposed for insertion in the Bill
provides that the appointment of non-executive directors
shall be through a transparent and competitive process
and further sets out the principles to guide the Board
when appointing non-executive directors.

3.1.3. Submissions by Anjarwalla& Khanna, ALN

21. Through a letter to the Clerk of the National Assembly dated 5th
April, 2019, Anjarwalla and Khanna submitted as follows- '

(1) That the objective of the Bill is to regulate the conduct of directors
as a form of quality assurance to the public bodies, entities,
enterprises and companies on whose Boards the directors are
appointed to serve;

(ii) That the Bill should regulate directors in government run entities,
organs, enterprises and corporations. Any membership to the
Institute of Directors should be mandatory for any person wishing
to be a director in the aforementioned bodies;

(iii) That Membership to the Institute of Directors should also be
mandatory for any person wishing to be a director in a public listed
company. ALN were of the view that a public listed company should
be required to apply the provisions of the Bill or explain, why, for
certain directors they have not complied. This approach would be
in line with the approach taken in the Code of Corporate
Governance Practices for Issuers of Securities to the public, 2015
published by the Capital Markets Authority. For example, if a
director of a public listed company is: (i) from overseas, or (ii) is
a director by virtue of his/her position in the company, then such
persons should not be required to be a member of the Institute;

(iv) That membership to the Institute of Directors should not be

mandatory for directors of private companies or non-listed public
companies; however it should be optional.

(v) That the following specific amendments be made to the Bill-

(i) That Clause 6 of the Bill be amended to insert an additional function
of the Institute that will enable it to "do anything incidental or
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conducive to the performance of any of the preceding
functions";

(i1) That Clause 7(1)(a) of the Bill be amended to clarify on how the
President shall appoint the chairperson of the Institute;

(iii) That Clause 7(1)(b) of the Bill be amended to provide that that the
Companies Registry, the Capital Markets Authority, the Institute
of Certified Public Secretaries or the Institute of Public
Accountants be represented in the Board;

(iv) That Clause 8(1) of the Bill be amended to include an additional
reason for ineligibility for election as a member of the Board, that
is, being convicted of an offence and sentenced to
imprisonment or imposition of a fine;

(v) That Clause 11 of the Bill be amended to provide that the proposed
code of conduct for directors be developed in consultation with
the private sector and other stakeholders, and that the code of
conduct be reviewed every five years and from time to time or on
aneeds basis as determined by the Board;

(vi) That Clause 14(3)(b) of the Bill be amended to include the holding
of a first degree in economics as a qualification that enables one
to be eligible for appointment as the Executive Director of the
Institute;

(vii) That Clause 19(2) of the Bill be amended to provide that the
Certificate of Competence issued by the Registrar shall be in a
prescribed form as set out in a Schedule proposed to be inserted
in the Act;

(viii) That Clause 20(2) of the Bill be amended to provide that the
application for registration shall be in a prescribed form as set out
in a Schedule proposed to be inserted in the Act;

(ix) That Clause 20(3) of the Bill be amended to provide qualifications
such as education, professional qualifications, years  of
experience, membership of a professional body and acceptable
professional conduct and general character which persons must
meet before being registered as members of the Institute;
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(x) That Clause 22(2) of the Bill be amended to include an additional
reason for a person to be deemed as not disqualified, that is, that
the matter has been cleared and is no longer existing;

(xi) That Clause 22(3) of the Bill be deleted for the reason that the
circumstances behind the bankruptcy of an individual should
not be relevant in reversing a disqualification;

(xii) That Clause 22(2) of the Bill be amended to include additional
grounds for cancellation of registration;

(xii1) That Clause 26 of the Bill be amended to insert a new sub-clause
providing a reporting mechanism whereby the public can refer
complaints to the Board. The Board should then determine which
complaints should be referred to the Disciplinary Committee;

(xiv) That Clause 30 of the Bill be amended to insert a new sub-clause
that stipulates that where a person has been removed from the
register, that person shall not be appointed as a director of a
government entity, organ or cooperation and/or public listed
company,;

(xv) That the First Schedule to the Act should be amended to indicate
the frequency of meetings of the Board to ensure that the Board
approves the registration of members on a frequent and scheduled
basis.

3.1.4. Submissions by Mr. James Nabangi

22. Through an email to the Clerk of the National Assembly sent on 4th
April, 2019, Mr. James Nabangi submitted as follows-

(a) The Institute of Directors Kenya loD (Kenya) currently exists as a
membership organization of practicing and aspiring directors drawn
from both the private and the public sectors. The loD (Kenya) exists
to represent directors, advocate their interests and provide business
leaders with enhanced professional capacity. Foremost among its
goals is to professionalize the career of directors in all sectors of the

economy;

(b) The Institute of Directors Bill 2019 means good to the
leadership of this country and its institutions, but it has the following
shortcomings-
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(i1)

(iii)

(iv)

)

(vi)

(vii)

The Bill doesn't recognize that there is an Institute
of Directors Kenya in existence, fully established and
running yet the bill seeks to establish a new enterprise
all the same;

The Institute of Directors of Kenya exists with a clear
mandate to champion director professionalism, not to
force directors to be professional;

The mandate of the Institute needs to be protected from
external interference as proposed in the Bill;

There is need to think through what the Bill seeks to
regulate. The Bill needs to be clear on whether it seeks
to regulate individual directors or seeks the establishment
a new profession of directorship;

The Bill needs to be clear on whether it seeks to regulate
directors in the public sector or private sector;

There is need to recognize that directorship is a way of
life first universally, then a profession;

There is need to recognize that there is no University
degree for directorship. Lawyers, Accountants, Doctors,
Marketers are all directors in their own right and have
bodies that regulate their various professional
standards;

(viii) There is need to recognize that membership of the

(ix)

()

Institute of Directors is voluntary and thus no need for
legislation to compel membership;

There is need to recognize that there is a Discipline
Manual for the Public Service published in May
2016, the Public Officer Ethics Act 2003 and the Penal
Code and the enforcement of these laws will achieve the
objectives of the Act;

That if the Bill must be proceeded with, then it should
complement the existing Institute of Directors and help
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strengthen its mandatefor better Governancein the
country.
3.1.5. Submissions by the Association of Professional Societies in
East Africa (APSEA)

23. By letter dated 4% April, 2019, the Association of Professional
Societies of East Africa submitted as follows-

(1) The Bill does not provide for the definition of a director,

(i1) The Bill does not articulate the academic and professional
qualifications of a director;

(ii1) There is no stipulated criteria for individuals to meet in order
to be registered by the Board;

(iv) Directorship is not a profession even by the International
Labour Organization and Classification, Structures.
Internationally similar institutes are social member clubs for
networking.

(v) The Bill anticipates the creation of a profession of Directors
which should not be case. A professional is someone who has
demonstrated a level of special academic knowledge,
professional competence and skills in widely recognized body
of learning derived from research, education and training at
high level in a structured system.

(vi) Various Boards are constituted based on the specific Acts of
Parliament therefore a conflict shall arise with other Acts of
Parliament if the Bill is passed into law;

(vii) In the memorandum of objects and reasons, it is indicated
that the Bill does not concern county governments and that
once enacted, it will apply to all public sectors.

(viii) The Institute of Certified Public Secretaries (ICS) formerly
the Institute of Certified Public Secretaries of Kenya (ICPSK)
established under Cap 534 which houses the governance
professionals in Kenya also trains and monitors Boards’
performance.
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3.1.6. Submissions by the Office of the Attorney-General and

Department of Justice

24. The Office of the Attorney-General and Department of Justice
submitted as follows-

1

(ii)

(iii)

(iv)

The Bill does not adhere to the established protocols for the
establishment of a state corporation. This is because the National
Treasury and the State Corporations Advisory Committee have
not been consulted to assess the feasibility and efficacy of
establishing the proposed Institute of Directors.

The conduct of directors of boards in Kenya is already legally
regulated by other statutory bodies such as—

(a) The Capital Markets Authority which regulates the directors
of securities exchanges,

(b) the Companies Act, which regulates the directors of
companies registered in Kenya; and

(c) In the case of State Corporations, the President, the National
Treasury and the State Corporations Advisory Committee.

The introduction of the Institute of Directors, a state corporation,
to regulate the conduct of directors is therefore an unnecessary
duplication. The Bill also presumes directorship to be a
“profession” towards which a person can be trained by the
Institute, which is not the case.

The scope of application of the Bill is not clear. The Bill
establishes a professional body but does not expressly stipulate
the professionals to whom it applies and the qualifications they
should possess to be eligible to be members of the Institute.

All state corporations are domiciled in Ministries. In the case of

the Institute of Directors the parent Ministry has not been
identified.
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3.1.7. Consideration _of the Memorandum by H.E President

Uhuru Kenvatta upon Refusal to Assent to the Institute of
Directors of Kenva Bill, 2017

25. The Committee also considered a Memorandum dated 4" July 2017
signed by H.E the President upon refusal to assent to the Institute of
Directors of Kenya Bill, 2017.The Committee noted that the present Bill
has not adequately addressed the following issues outlmed in the
Presidential Memorandum-

(1)

(i1)

(iii)

(iv)

The long title of the Bill made reference to the terms “Director”
and “Profession” yet these terms were not defined in the Bill. The
President expressed his reservation that the Bill should have
expressly stipulated the category of professions to whom it
applies;

The Bill outlined the functions of the Institute of Directors as
including the determination and maintenance of the standards of
professional competence and qualifications of directors. The
President observed that the State Corporations Act and other Acts
of Parliament give the President and Cabinet Secretaries powers
to appoint chairpersons and members of the boards of state
corporations, respectively, and these statutes also specify the
professional competencies of the persons to be appointed. The
President thus expressed a reservation that the Institute of
Directors would have no part to play in setting the requisite
attributes for the appointment of directors to state corporations;

The Bill provided that the Board may appoint officers and staff
members upon such terms and conditions of service as the Board
may determine, upon the advice of the Salaries and Remuneration
Commission. The President expressed a reservation that the
Institute of Directors was a self-regulating body that will not draw
money from public funds and as such the remuneration of its staff
should not be regulated by the Salaries and Remuneration
Commission;

The President noted that current Institute of Directors (Kenya) is
established as a voluntary membership institute under the
Societies Act and acts as a members’ interactive and training
forum for people who are already directors in various bodies. The
President further noted that the Bill had stipulated an eligibility
and qualifications criteria for persons seeking registration as
members of the Institute. The President expressed a reservation
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that directorship is not a profession and as such the Institute
should not usurp the prescribed qualifications for directors as
already set out in various statutes with regard to different
professions;

The Bill provided that the Board may require a person making an
application for registration to satisfy the Board regarding his or
her knowledge of corporate governance and public administration
and failure to do so would lead to non-registration. The President
expressed a reservation that this provision encroached on
executive powers of appointment since directors of state
corporations are usually selected from various professional
backgrounds, with priority being given to professionals in the
sector in which the state corporation is established;
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PART 4

4. COMMITTEE’S OBSERVATIONS FINDINGS AND

CONCLUSIONS

26.

a)

The Committee observed, found and concluded as follows-

The Bill does not provide for the definition of a director neither
does it provides for the academic and professional qualifications
of a director.

b) There is no known specific body of professional skills that can

identify a director from other persons who run organizations.
Directors are drawn from across all professions, disciplines and
businesses. Under the Companies Act, No. 17 of 2015,all persons
who found companies inevitably become directors and it would
not be prudent to legislate that they have to be members of the
Institute of Directors of Kenya and their standards of professional
practice and ethical conduct be regulated by the Institute ;

The Bill anticipates the creation of a profession of directorship
which is neither feasible nor practicable. A professional is
someone who has demonstrated a level of special academic
knowledge, professional competence and skills in a widely
recognized body of learning derived from research, education and
training at high level in a structured system.

d) The Bill establishes a professional body but does not expressly

g)

stipulate the professionals to whom it applies and the
qualifications they should possess to be eligible to be members of
the Institute.

Directorship is not a profession even by the International Labour
Organization Classification and Structures.

Various boards are constituted based on the qualifications and
requirements set out in specific Acts of Parliament and therefore a
conflict shall arise with other Acts of Parliament if the Institute of
Directors of Kenya Bill, 2019 is enacted into law.

The conduct of directors of various boards in Kenya is already
legally regulated by other statutory bodies such as the Capital
Markets Authority, the Insurance Regulatory Authority, the



h)

Central Bank of Kenya, the Retirements Benefits Authority, the
Companies Act and the National Treasury and the State
Corporations Advisory Committee;

Membership to the Institute of Directors is voluntary under the
Bill and thus there is therefore no need for a legislation that does
not compel membership to the Institute;

The Bill has not adequately addressed the reservations raised by
H.E the President while refusing to assent to the Institute of
Directors of Kenya Bill 2017 and the President is likely to refuse
to assent to the Bill again;
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PART S

5. RECOMMENDATION

27. The Committee recommends that the House rejects the Bill in
its entirety.

SIGNED

HON. WILLIAM CHEPTUMO, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS
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ANNEXURE 1

(Minutes of Committee sittings on consideration of
the Bill and adoption of report)



 MINUTES OF THE 151" SITTING OF THE DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY, 18" JUNE, 2019 AT 10.00

AM. IN THE COMMONWEALTH PARLIAMENTARY ASSOCIATION

ROOM,

PARLIAMENT BUILDINGS

PRESENT-

1. Hon. William Cheptumo, M.P. - Chairperson

2. Hon. Alice Muthoni Wahome, M.P. Vice Chairperson
3. Hon. George G. Murugara, M.P.

4. Hon. Jennifer Shamalla, M.P.

5. Hon. Peter Opondo Kaluma, M.P.

6. Hon. Anthony G. Kiai, M.P.
7
8
9
1

. Hon. John Olago Aluoch, M.P.

. Hon. Adan Haji Yussuf, M.P.

. Hon. William K. Mwamkale, M.P.
0. Hon. Beatrice Adagala, M.P.

ABSENT WITH APOLOGIES-

Hon. Japheth Mutai, M.P.

Hon. Roselinda Soipan Tuya, M.P.
Hon. John M. Wambugu, M.P.

Hon. Ben Momanyi, M.P.

Hon. Charles Gimose, M.P.

Hon. Gladys Boss Shollei, CBS, M.P.
Hon. Johana Ng’eno, M.P.

Hon. Zuleikha Hassan, M.P.

Hon. John Kiarie Waweru, M.P.
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IN ATTENDANCE-

COMMITTEE SECRETARIAT-

1. Mr. George Gazemba - Principal Clerk Assistant II
2. Mr. Denis Abisai - Principal Legal Counsel |
3. Ms. Roselyn Njuki - Serjeant-at-Arms
4. Mr. Simon Maina - Support staff

MIN No. 602/2019:- PRELIMINARIES

The meeting commenced at 10.20 a.m. with a word of prayer from the chairperson.



MIN No. 603/2019:- CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

Confirmation of minutes of previous sittings was deferred to the next sitting.

MIN No. 604/2019:- CONSIDERATION AND ADOPTION OF
REPORT ON THE INSTITUTE OF
DIRECTORS OF KENYA BILL, 2019

The Committee considered and unanimously adopted its report on the Institute of Directors of
Kenya Bill, 2019 and resolved to recommend to the House to reject the Bill in its entirety on the
following grounds-

(1) The Bill does not provide for the definition of a director neither does it provide for the
academic and professional qualifications of a director;

(11) There is no known specific body of professional skills that can identify a director
from other persons who run organizations. Directors are drawn from across all
professions, disciplines and businesses. Under the Companies Act, all persons who
found companies inevitably become directors and it would not be prudent to legislate
that they have to become the Institute of Directors of Kenya Members;

(i)  The Bill anticipates the creation of a profession of Directors which cannot be the
case. A professional is someone who has demonstrated a level of special academic
knowledge, professional competence and skills in widely recognized body of learning
derived from research, education and training at high level in a structured system;

(iv)  Directorship is not a profession even by the International Labour Organization
Classification and Structures.

(V) Various Boards are constituted based on the specific Acts of Parliament therefore a
conflict shall arise with other Acts of Parliament if the Bill is enacted into law.

The adoption of the report was proposed by Hon. George Murugara and seconded by Hon.
Anthony Kiai.

MIN No. 605/2019:- CONSIDERATION AND ADOPTION OF
REPORT ON KENYA REPARATION
LEGISLATIVE PROPOSAL BY HON.
GLADYS SHOLLEI

Adoption of the report on the legislative proposal was deferred to Tuesday, 25% July, 2019 to
enable the sponsor respond to arising issues before the Committee could make determination



whether or not to approve it for publication. Among the issues the Committee would be seeking
further information from the sponsor would be-

(1) Cost implications of enacting the reparation legislation;

(i1) Matters of reparation could be addressed through local and international courts and
enforceable judgements obtained;
(iii)  From which year should the enacted law be operationalized if the Bill is passed.

The meeting instructed the secretariat to provide a comparative analysis with other jurisdictions
which had enacted and operationalised such legislation most notably the Republic of South
Africa.

MIN No. 606/2019:- ADJOURNMENT

There being no other business to transact, the meeting was adjourned at ten minutes to noon
until, Thursday, 20™ June, 2019 at ten o’clock in the morning at venue to be advised.

Chairperson
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MINUTES OF THE 147™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON FRIDAY, 14" JUNE, 2019 AT 10.00 A.M.
IN OMO ROOM, CROWNE PLAZA HOTEL

PRESENT-

Hon. William Cheptumo, M.P. - Chairperson
Hon. Alice Muthoni Wahome, M.P. - Vice Chairperson
Hon. John Olago Aluoch, M.P.
Hon. Peter Opondo Kaluma, M.P.
Hon. William K. Mwamkale, M.P.
Hon. Ben Momanyi, M.P.
Hon. Charles Gimose, M.P.
Hon. George G. Murugara, M.P.
Hon. Jennifer Shamalla, M.P.
. Hon. Beatrice Adagala, M.P.
. Hon. Anthony G. Kiai, M.P.
. Hon. Gladys Boss Shollei, CBS, M.P.
. Hon. John Kiarie Waweru, M.P.
. Hon. Adan Haji Yussuf, M.P.
. Hon. John M. Wambugu, M.P.
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ABSENT WITH APOLOGIES-

1. Hon. Japheth Mutai, M.P.

2. Hon. Roselinda Soipan Tuya, M.P.
3. Hon. Johana Ng’eno, M.P.

4. Hon. Zuleikha Hassan, M.P.

IN ATTENDANCE-

COMMITTEE SECRETARIAT-

1. Mr. George Gazemba - Principal Clerk Assistant I1
2. Mr. Denis Abisai - Principal Legal Counsel I
3. Ms. Halima Hussein - Third Clerk Assistant

4. Ms. Fiona Musili - Research Officer III

5. Ms. Roselyn Njuki - Serjeant-at-Arms

6. Mr. Kimiti James - Audio Officer

7. Mr. Simon Maina - Support staff

INSTITUTE OF DIRECTORS

1. Mr. Duncan Watta - Chairperson, Institute of Directors
2. Mr. Allen Kimani - Director, Institute of Director



3. Mr. John P. Luusa - Immediate former Chairperson
4. Mr. Kyalu Mbobu - Member and Legal Officer

OFFICE OF THE ATTORNEY GENERAL

1. Ms. Elizabeth Ng’ang’a - Chief State Counsel
2. Ms. Linda Musilivi - Chief State Counsel

INSTITUTE OF CERTIFIED SECRETARIES

1. Mr. Raphael Mwai - Chairperson
2. Mr. Jeremiah Karanja - Secretariat
3. Ms. Bernice Gachegu - Council Member
4. Mr. Obare Nyaega - Chief Executive Officer
5. Ms. Salome Onyonka - Member
6. Ms. Evans Lagat - Member
MIN No. 581/2019:- PRELIMINARIES

The meeting commenced at 10.00 a.m. with a word of prayer by Chairperson and this was
followed by a round of introduction.

MIN No. 582/2019:- CONSIDERATION OF THE INSTITUTE OF
DIRECTORS OF KENYA BILL, 2019

The following institutions appeared before the Committee to induce their submissions regarding
the Institute of Directors of Kenya, Bill, 2019;

Institute of Directors

Mr Kyalo Mbobu, Director and Legal Officer of the Institute of Directors submitted as follows;

(i) The country has been in wreaked havoc because of lack of a regulatory framework to
check corruption and abuse of power example the Kenya Airways, Kenya National
Assurance Ltd, Mumias Sugar, CMC Group and others.

(i1) Corporate governance applies to all entities regardless of whether they are public or
private entities. Hence, the role of a Director in either entity is the same. The skills,
competence and fiduciary responsibility is therefore standard across both sectors and
therefore the Bill aims to improve is the QUALITY of corporate governance by
enhancing skills of Directors.



(iii) The Bill does not in any way intend to interfere with appointing powers of either
category. The appointment of Board members and chairpersons of parastatals in the
public sector will remain as per the law and will be exercised by the Appointing
Authority. While those for publicly listed entities will be appointed at the AGMs as per
their respective statutes and those for private entities will be appointed as stipulated in
their Memorandum and Articles of Association and guidelines.

(iv) This Bill does not aim to restrict appointments based on any academic or professional
qualifications. Anybody can be appointed to a board, for both public and private sectors
and this remains the preserve of the Appointing Authority.

(v) South Africa, United Kingdom, Australia, USA and many others are jurisdictions that
have realized the need to enact such framework and therefore the Bill aims to fast-track
the path locally and position Kenya amongst these advanced economies in enforcing
good corporate governance as a key driver of economic and national growth.

(vi) Worldwide especially in advanced jurisdictions, Directorship is now regarded as a

critical profession. This is especially so after they realized the critically important role of
good corporate governance in the growth of an economy

Office of the Attorney General

Ms. Linda Musilivi, State Counsel informed the meeting the following;

(i) The Bill has not adhered to the established protocols for the establishment of a state
corporation as the National Treasury and the State Corporations Advisory Committee
have not been consulted to assess the feasibility and efficacy of establishing the proposed
Institute of Directors.

(ii) The conduct of directors of boards in Kenya was already legally regulated by other
statutory bodies such as—

(a) The Capital Markets Authority which regulates the directors of securities
exchanges,

(b) The Companies Act, which regulates the directors of companies registered in
Kenya and

(¢) In the case of State Corporations, the President, the National Treasury and the
State Corporations Advisory Committee.



(iii)The introduction of the Institute of Directors, a state corporation, to regulate the conduct
of directors would be an unnecessary duplication.

(iv)The Bill also presumed directorship to be a “profession™ towards which a person can be
trained by the Institute, which is not the case.

(v) The scope of application of the Bill was not clear as it establishes a professional body but
does not expressly stipulate the professionals to whom it applies and the qualifications
they should possess to be eligible to be members of the Institute.

(vi)All state corporations are domiciled in Ministries. In the case of the Institute of Directors
the parent Ministry is not quite identified.

Institute of Certified Secretaries

Made the following submissions were presented as follows;

(1) That directorship was not a profession as stated in the bill object clause but an occupation.

(i) That there was no known specific body of profession skills that can identify a director
from persons who run organizations.

(i11)) Under the Companies Act, all persons who found companies become directors and it
would not be prudent to legislate that they have to become Institute of Directors
members.

(iv) The basic minimum requirements of a director has already been covered in the
Companies Act, 2015 and there was no rationale in further burdening such as investors as
this would increase the cost of doing business and make the country uncompetitive.

(v) The Bill seeks to regulate Board of Directors and that role has already been assigned to
sector regulators '

(vi) There was no specific course for one to qualify to be a member of Institute of Directors
of Kenya and it would not be procedural to require that membership would confer any
additional qualification to a person to be considered for appointment into public bodies.

(vii) Enacting the bill as proposed would result in a requirement that all persons nominated as
Directors for public and Private sector Boards be member of the Institute of Directors

which was not practical for public sector Boards and State Corporations.

(viii) The bill does not have any explicit criteria of membership and defines members by way
of exception.

MIN No. 583/2019:- ADJOURNMENT

4



There being no other business to transact, the meeting was adjourned at one o’clock.
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No. | NAME OF MEMBER SIGNATURE
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"NATION

DAILY NATION | Friday, March 29, 2019

REPUBLIC OF KENYA ‘

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

In the Matter of the consideration by the National Assembly:-
The proposed Public Private Partnership (PPP) agreement between
Kenya Airways and thg Kenya Airports Authority

SUBMISSION OF MEMORANDA

Article 118 (1)(b) of the Constitution provides that, “Parlioment shall - focilitate public porticipation ond
involvement in the legislative ond other business of Parlioment ond its Commitiees” and Article 201 (a) of the
Constitution provides that, “there shall be openness and accountability, including public participation in financial
maters”,

The Departmental Committee on Transport, Public Works and Housing is established pursuant
to Standing Order 216 of the National Assembly and is mandated to, inter alig, “investigate and inquire into
all matters relating to the assigned ministries and departments as they may deem necessary and as may be
referred to them by the House™

The Committee intends to conduct an inquiry inco the issues of policy,human resource and legal compliance,
2s well as the general issues of concern to the public as contemplated under Article 95 of the Constitution,
in relation to the Kenya Airways (KQ) Privately Initiated Investment Proposal (PIIP) to the Kenya Airports
Authority (KAA). The Committee is in receipt of the Proposal from Kenya Airways PLC and the proposal
seeks to introduce a Public Private Partnership for the operations, management and development of Jomo
Kenyatta International Airport.

Pursuant to the provisions of the said articles of the Constitution, the Committee invites members of
the public to submit any views they may have on the said proposal. The views, representations or written
submissions may be forwarded to the Clerk of the National Assembly, P.O. Box 41842-00100, Nairobi;
hand-delivered to the Ofiice of the Clerk, First Floor, Main Parliament Building, Nairobi; or emailed
to clerk@parliament.go.ke; to be received on or before Thursday, 4* April, 2019 at 5:00 pm.

MICHAEL R.SIALAL EBS
CLERK OF THE NATIONAL ASSEMBLY

In the matters of by the i A bl
1. The Livestock and Livestock Products Marketing Board Bill, 2019
2. The Higher Education Loans Board (A di ) Bill (Nati; A bly Bill No.9 of 2019)

ISSION OF MEMORANDA

Article | 18(1)(b) of the Constitution provides that. "Parhiament shof focikiote public partcipauon and involvement in the legislouve ond
of Porkiomen: ond is Commiaees™. The Natonal Assembly Saanding Order 127(3) provides that, “the Departmentol Commiaee to

which o Bil is commitied sholl faciitate public porticipation ond toke inio account the views ond recommendations of the public when the
Comminies mokes s report 1o the House”.

The Livestock and Livestock Products Marketing Boerd Bill, 2019 seeks to screamline che markeding of livestock and
livestock products in Kenya. The screamlining of the industry is to be achievad through the eswblishment of the Livestock and
Livestock Products Marketing Promotion Board which is to be the main body dealing with the markecing of livestock and ivestock
products in the country It is expected that chis vl result in an efficient livestock products marketing industry in Kenya.

The Higher Ed Loans Board (Amendment) Bill (National Assembly Bill No. 9 of 2019)

seeks 0 2mend the Higher Education Loans Board Acx. 1995.to provide for the award of bursaries and scholarships w al eligible
swdents from marginalized areas. The amendment is guided by the fact that education is not appreciated in these areas and
parencs are unwilling to invest in it Other parents find funding higher education unafiordable despite knowing its value. The Bill
will therefore act as 2 motivating factor for more swdents to pursue higher education through provision of bursaries to cater for
part of their college fees

The Livestock & Livestock Products Marketing Board Bill 2019 and the Higher Education Loans Board (Amendment) Bill (National
Assembly Bill No. 9 of 2019) have undergone First Reading pursuant to Sminding Order 127(3) and sands committed to the
Departmentzi Committee on Agriculture & Livestock and Departmental Committea on Education & Research
respectvely for consideration and thereafter report to the House

Pursuant toArticle 118(1)(b) of the Constitution and Standing Order 127(3).the respective Commitzees invites interested members
of the Public to submit any representations they may have on the said Bills. The Bils can be accessed from the parliamentary websice
at www.parliament.go.ke. The rep or written sub may be forwarded to the Clerk of the National
Assembly, P.O. Box 41842-00100, Nairobi; hand-delivered to the Office of the Clerk, Main Parliament Buildings,
Nairobi; or emailed 1o clerk@parfiament go.ke; to be received on or before Thursday, 4 April, 2019 at 5.00 pm.

MICHAEL R.SIALAI EBS
CLERK OF THE NATIONAL ASSEMBLY

REPUBLIC OF KENYA

chada

>

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

REPUBLIC OF KENYA

a fo

THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

In the Matters of ion by the Nati 1A ye:
1. Ratification of the Agreement for the Setting up of a Maritime Information
Exchange and Sharing Mechanism in the Western Indian Ocean Region
2. ification of the Regi | Agr on the Co-ordination of Operations at Sea
in the Western Indian Ocean

SUBMISSION OF MEMORANDA

Article | 18(1)(b) of the Constitution provides that, “Parlioment sholl facilitote public participation and mvolvement in the
legislative and other business of Parliament and its Committees”. Further, Section 8 of the Treaty Making and Ratification
Act, 2012 provides for the consideration and Ratification of Treaties by Parliament and subsection(3) states that, “the
relevont Parliomentary Committee shall, during its consideration of the Treaty, ensure Public Porticipation in the rotification
process in occordance with loid down pariiamentary procedures”.

The National Assembly is in receipt of the above mentioned Agreements for approval for ratification by the
Government of the Republic of Kenya. The Agreements seeks to establish a framework for regional cooperation
amongst State Parties to enhance maritime safety and security in accordance with the national sovereignty, territorial
integrity and non-interference in the internal affairs of States in accordance with international law. The Agreements
further seeks to esuablish a Regional Maritime Information Fusion Centre to faciliate the sharing of mariume
information and a Joint Operational Co-ordination Centre to co-ordinate joint interventions in the maritime zones
of State Parties and the high seas.

The above mentioned Agreements have been committed to the Departmental Committee on Defence and
Foreign Relations pursuant to Standing Order 216(5)(fa) for consideration and thereafter report to the House.

Pursuant to Article | 18(1)(b) of the Constitution and section 8 of the Treaty Making and Ratification Act, 2012, the
Committee invices members of the public to submit any representations they may have on the said Agreements.
The Agreements can be accessed from the parliamentary website at 1 Ice. The representations
or written submissions may be forwarded to the Clerk of the National Assembly, P.O. Box 41842-00100,
Nzirobi; hand-delivered to the Office of the Clerk, First Floor, Main Parliament Building, Nairobi; or emailed
to clerk@parliament.go.ke; to be received on or before Thursday 4* April, 2019 at 5.00 pm

MICHAEL R. SIALAI EBS
CLERK OF TH S

In the matters of ideration by the Nati: y:
1. The Anti-Corruption and Economics Crimes (Amendment) Bill, 2019
2. The Institute of Directors of Kenya Bill, 2019

SUBMISSION OF MEMORANDA

Article 118(1)(b) of the Constitution provides that, “Parfiament shall facilitate public participation and involvement
in the legislative and of Parli and its C ". The National Assembly Standing Order 127(3) provides
thar, “the Departmental Committee to which a Bill is committed shall fadilitate public participation and take into
account the views and recommendations of the public when the Committee makes its report to the House”.

1A 1l

The Anti-Corruption and Economics Crimes (Amendment) Bill, 2019 seeks to amend the Anti-
Corruprion and Economics Crimes Act No. 3 of 2003 in order to prescribe a minimum penalty to act as
deterrence mechanisms for persons who engage in corrupt conduct as defined in the Act.

The Institute of Directors of Kenya Bill, 2019 seeks to establish the Institute of Directors of Kenya and
provides for the registration and regulation of their conduct

The above mentioned Bills have undergone First Reading pursuant to Standing Order 127(3) and stands
committed to the Departmental Committee on Justice and Legal Affairs for consideration and
thereafter report to the House.

Pursuant to the provisions of Article 1 18(1)(b) of the Constitution and Standing Order 127(3),the Committee
invites members of the Public to submit representations they may have on the said Bills. The Bills may be
accessed on the Parliamentary website — www.parli; go.ke.The repr s may be forwarded
to the Clerk of the National Assembly, P.O. Box 41842-00100, Nairobi; hand-delivered to the Officc
of the Clerk, Main Parliament Buildings, Nairobi; or emailed to clerk@parliament.go.ke; to b
received on or before Thursday, 4 April, 2019 at 5.00 pm.

MICHAEL R.SIALAI EBS
CLEI
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CPS Governance Centre Tel: +254 20-3597840/2,
Kilimanjaro Road, Upper Hill +254 734603173, +254 770159631 lngtitute Of

P. O. Box 46935-00100 Email: info@ics.ke Certlfled Secretaries

Nairobi, Kenya Web: www.ics.ke
The Covernance Profession’

June 17, 2019

Mr. Michael Sialai, EBS
The Clerk

National Assembly

Main Parliament buildings
P.O Box 41842-00100
Nairobi, Kenya.

Dear Mr. Sialai,

RE: THE INSTITUTE OF DIRECTORS OF KENYA BILL, 2019

The Institute of Certified Secretaries (ICS) is a professional membership body, established
under the CPSK Act Cap. 534 Laws of Kenya with a mandate of promoting good governance in
both public and private sectors.

Further to our letter dated April 4, 2019, we appreciate the opportunity accorded to meet the
Departmental Committee on Justice and Legal Affairs on Friday June 14, 2019. We were
requested to update our initial memorandum and capture the committee’s concerns. This
memorandum therefore includes both our initial and additional comments on the Institute of
Directors (I0D) of Kenya Bill, 2019 and summarises the same in five main points as follows:

1. Directorship is Not a Profession

(a) The Bill purports to regulate the profession of directorship as stated in its object
clause as follows: AN ACT of Parliament to establish the Institute of
Directors of Kenya,; to provide for the registration and regulation of the
standards and practice of the profession and for connected purposes.
Please refer to the High Court Petition No. 67 of 2015 Dickson Matei T/A
Machete Auctioneers & 10 Others Vs The Nairobi County Government &
The Finance County Executive of the Nairobi City County Government
wherein the Court noted that a profession presupposes a course of academic,
professional and ethical training, as well as exposure for a period of time to such
high professional and ethical standards through working for senior colleagues in
the profession.

(b) Enacting this Bill will be creating an additional profession in Kenya which is not
backed by the National Qualifications Framework under the Kenya National
Qualifications Framework (KNQF) act no. 22 of 2014 (and KNQF Regulations,
2018).

(c) There is no known specific body of professional skills that can identify a director
from other persons who run organizations. Directors are drawn from across all

~A'member of Corporate Secretaries International Association



professions, disciplines and businesses. Under the Companies Act, all persons
who found companies inevitably become founder directors and it would not be
prudent to legislate that they have to become IOD members. The basic minimum
requirements of a director is already covered in the Companies Act and there is
no rationale in further burdening such investors as this would increase the cost of
doing business and make Kenya uncompetitive against her peers.

(d) There is no specific professional course for one to qualify to be a member of IOD
Kenya, it would not be procedural to require that membership in 10D Kenya
would confer any additional qualification to a person to be considered for
appointment into public bodies. Different legal and regulatory instruments have
already determined the requirements to qualify for appointment as a director
depending on the needs of the Institution.

2. Over Regulation and Cost of Doing Business

(a) Regulations, guidelines and standards for conduct of directors are already
provided for in the existing legal and regulatory framework including: The
Companies Act 2015, the State Corporations Act, Banking Act, the Insurance Act,
Mwongozo, Code of Governance for Issuers of Securities to the Public, Prudential
Guidelines, among other.

(b) Indeed, some of these statutory instruments require some Board positions to be
drawn from the membership of different professional bodies, which regulate the
conduct of their members. The issue of professionalism in the Boards has thus
been adequately legislated.

(c) The current gap is not the lack of legal framework but failures in compliance,
enforcement and lack of an ethical culture.

(d) Any additional regulation will only hurt the ease of business and make Kenya to
be an uncompetitive market which is unproductive for our developing economy.

(e) Membership to the Institute of Directors attracts additional costs to directors and
institutions in the name of subscriptions and Continues Professional Development
requirements.

3. Conflicting Mandate with other Statutory Bodies

(a) This Bill seek to regulate Board of Directors, that role has already been assigned
to sector regulators including:

(i) State Corporations Advisory Committee (for State Corporations),
(i) Capital Markets Authority (for Issuers of Securities to the Public,
(iii) Insurance Regulatory Authority (for insurance sector),
(iv)Retirement Benefits Authority (for Pensions sector),

(v) Sacco Societies Regulatory Authority (for SACCO sector), and
(vi)Central Bank of Kenya (for the Banking Sector)

(b) Other Statutory and Professional bodies including Kenya School of Government,
State Corporations Advisory Committee, Kenya Institute of Certified Public
Accounts of Kenya, Kenya Institute of Certified Public Secretaries of Kenya,
among others; have diverse statutory mandates on training, capacity building,
regulation and setting of standards for the good governance of institutions.
There is therefore no gap that this Bill is seeking to address. Instead 10D would
be encroaching on the statutory mandate of other bodies through this legislation.



4. Limiting the Powers of the Appointing Authority

Enacting the Bill as proposed will result in a requirement that all persons nominated as
Directors for Public and Private sector Boards be members of the Institute of Directors.
This is not practical particularly for public sector Boards and State Corporations whose
Board members are nominated by line Ministries and H.E The President.

5. Inconsistencies in the Bili

(c) The Bill does not have an explicit criteria of membership and defines members by
way of exception/disqualification as per section 22.

(d) Before a law is enacted, there must be mischief for which the law seeks to
remedy. In this instance, there is no mischief to be cured. For instance, Section
25 does not seek to cure any mischief as the Bill has not improved the current
status since it is optional to be a member of 10D.

(e) Under the current legal framework, directors could be individual persons or body
corporates. For example the Cabinet Secretary National Treasury in the case of
state corporations, enforcement of the proposals in the Bill would be difficult to
enforce on corporate directors.

(f) Should Parliament however consider enacting the Bill into law, we propose that
the following should be amended:

PROVISION | PROPOSED AMENDMENT | JUSTIFICATION
IN THE BILL
1.| object Delete the word ‘profession” | Directorship is not a profession since there is no
clause laid down curriculum for academic and professional
B _ | training qualifications requirements |
T 2.|S.1 Company Secretary means Cross Reference CPSK Act on definition of Company
Company “Secretary shall be | Secretary
Secretary registered as such under the
Certified Public Secretaries of
Kenya Act, Chapter 534 of
B the Laws of Kenya” -
3./|S.6 Delete in total e The functions listed under this section have
(a), (b), (0, already been assigned to other statutory bodies.
and (d). e Different  legal instruments have already
determined the Standards of Professional
practice and ethical conduct of directors.

e Besides, where a director is required to be a
member of a professional body, such
professional bodies have in place codes of ethics
to regulate the conduct of their members.

e Directors should be free to choose their choice of
service providers in training and other capacity

L i . , | developmentprograms. |
4.|S 16 (2) | Amend to read This is the established practice also applicable
Common “The Common Seal of the | other laws
Seal Institute shall be
authenticated by either two
Board members, or a Board
member and the Company
Secretary” - - e




5./ S.17 — | Propose that the section | It is important that a person appointed as secretary
Company provides for qualifications of | is a trained person and a member of a professional
Secretary the Board Secretary as | body which regulates his professional conduct as

provided for in the CPS Act prescribed by Law.
Insert S. 17 (3) to read as:

“A person appointment as

Secretary shall be registered

as such under the Certified

Public Secretaries of Kenya

Act, Chapter 534 of the Laws

of Kenya”

6.| S22 Amend to include | The Bill should in more specific terms define who
Disqualificat | qualification of membership qualifies to be a member. Otherwise, the current
ions provisions are vague and open to wide

interpretations

In conclusion, I0D Kenya as currently constituted in is a voluntary private association and it is
best left as a private association as the practice applying in all other jurisdictions. It is our view
therefore that the Bill has no utility since regulation of directors falls under different existing
laws such as the Companies Act, 2015, State Corporations Act Cap 446, Mwongozo Code of
Corporate Governance for State Corporations, the CMA Code of Corporate Governance for
Issuers of Securities to the Public, The Prudential Guidelines as well as various statutes
incorporating individual parastatals & state corporations and the various Articles of Association
of the various entities. In this regard therefore, the Bill is seeking to usurp the functions of
such regulators which will create duplication and confusion.

Should you require any further clarifications, please feel free to contact the undersigned on

ceo@ics.ke or Karanja J.N on JKaranja@ics.ke

Yours sincerely,
«*7»‘.’-
{
CS Obare Nyaega
Chief Executive Officer
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Mr. Michael R. Sialai, KBS
Clerk of the National Assembly

Clerks’ Chambers NG - %fg .
National Assembly ~ ,\v \(/\/\/ q)\ kk/\
Parliament Buildings & / A
P.0 Box 41842-00100 g

NAIROBI

Dear Mr. Sialai,

RE: ICPAK SUBMISSION ON THE INSTITUTE OF DIRECTORS BILL 2019

The Institute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants
with the mandate to develop and regulate accountancy profession in Kenya. The Institute is further
mandated under Sec 8 of the Accountants” Act of 2008 to advise the Cabinet Secretary for Finance
on matters relating to governance and accountability in all sectors of the economy.

Your public notice inviting interested members to submit written memorandum on the Institute of
Directors Bill 2019 refers.

The Institute has reviewed the Bill and developed a position paper detailing its proposals for your
consideration. Attached herein, please find a copy of the Institute’s submission.

In case of need for clarification, please do not hesitate to contact the undersigned on
ceo@icpak.com or CPA Fredrick Riaga on fredrick.riaga(@icpak.com

We look forward to your response and appearance before the Committee if accorded an
opportunity.

Yours

/ :./.'.

CPA Edwin Makori ! r

CHIEF EXECUTIVE OFFICER L uap 5in
H > M ,;H«,& /// //
A i/
‘‘‘‘‘ E ? K e ‘\\/ / ) /
= S O, -
- ) /f“ o~ y(\ .
Institute of Certified Public Accountants of Kenya Tel: +254 (020) 2304226, 2304227 Web: www.icpak.com
CPA Centre, 10th Floor, Ruaraka, Thika Road Cell: +254 727 531006 / 733 856262 Drop in box no. 164
P.O. Box 59963 - 00200 +254 721 469796 / 721 469169 Revlon Professional Plaza

Nairobi Kenya

A world class profeésional accountancy institute.



AVdII

11a1 Jo astwaid 2y uo 9]qe) Y3 uo SuLiq A3y} 1By} dn[eA 3y} JO SISeq 313 UO pajutodde siapea] ssauisng d13a1ens e s1010311( ‘Ua)Jo 2I0JA "1030311(]
£ SB 9AISS 0} QUO 10J YIOMAWERL} UoHEdlyI[enb oyoads € 03 ATeNUI[ 193IIP OU S, 131} ‘uoniuiyap SIyl Ag "uonnyiIsul 1o uoneziueSio ue Jo preog ayl
uo aalas 0} pajurodde uosiad e se paulyop SI 10103 V SIS0 Suowre AJL13oqul pue 90U3adWOd JIWAPEIR “S[[DS [euoissajold ‘ooustiadxa se yons

s1oyowresed jo Joquinu € uo pagded are suonisod yons oA 1030211 € S 9AIS PUE Ajirenb o3 auo 10y uoissajoId mau ® Suronponut st [[1g Y3 “I9A0IOIN

pLIoJLI> UONRoI[enb ot pue drysiaquiaui Jo s103dse Aoy oy 03 yeads snyi pinoys [ig YL “uoIeZIuB3I0
o) Jo 1o3pnq JO IOAOUIN] PUB S[OJ JUSWSTLUBW JIOIUSS € Ul sIeaA [e30) 10 90USLIRdXS SSAUISNG S JEdA €10} §,9UO JO UOHEUIGUIOD 3y UO paseq
st apess diysiequiawu “UaY () "I0103S 10 SZIS UONEZIULSIO 113y3 JO sso[pJeSal SISPES] JOIUAS ‘SIQUMO SSIUISN] SE [ons diysiopeay o159180s Su1Adnooo
suosiad [[e 03 uado s O WOpSury pau[) Y} dULISUL 10 SIOMIUWEL [eS9] ® Aq PoYSI[qeIsd e, SI0JOMI( JO AMmISU] ‘suonyorpsun( isow uf

$.10392.11(] JO mysuy 343} Jo dIysIoqUIRIA] PUE 2.10JONIIS Y} HUIIIY ®
sresodoad VAl

‘syesodoid Surmo[[oF ay3 pado[eaap pue [[ig pazATeue ‘2oUBUIdA0T POOS pue AI[1GBIUN0IdE
SI1JBW UO SIAPE 0] afepuew A1opngels sit Sur[ny ut (v dOI) BAUS JO SIUEIUN0d0Y dlIqnd PaIJILIa)) JO apnnsu] Y, “uoissajoid at Jo sonoeid pue
spIepue)s ay} o uone[nSal pue uonensizal oyl 10§ op1aoid AUSY JO SI0103I1(T JO AIISU] Y YSI[QEIS? 01 S35 6 10T [I1d $101091(] JO 21M1sU] Y |

-Auedwos oy JO SISQUISW 3} PUE SIOJOIIP S} USIMIaq SB Aarey jor 01 paau 3y (§

pUE }oNpuUOd SSIUISN] JO SPIBPUEIS 431y J0j uonendal e urelurew O3 Auedwoo oy jo Ayjiqensap oyl (9
“JUSWIUOIIAUS 3y} PUE AJUNUIWOD 3y} uo Auedwoos ay3 Jo suonesado sy Jo yoeduwir sy (P

‘510710 pue sIowo3sno ‘sierjddns yirm sdiysuomelal ssaulsng s,Auedwoo ay} 101503 01 pasu ay} (o
‘Kuedwod ayy Jo seakojdws ay} JO S1SAIUL A} (q

{S1030011p 3} JO UOISIOAP AUB JO $30uanbasuod wsy-Suof oyl (e

— 03 preSal aarY [[BYS JO}OAIIP A} FUIOP OS Ul PUB ‘SIGUIDUI S} JO 1JaUSq 313 10} Kuedwos a1y Jo ssaoons oy Ajowold pinom ‘yire;
pOOS Ul “SISPISUOD 10D S} YIIym Ul KB SY} UI JOB [[BYS Kuedwod € Jo 1010011p © Jeys sape[ndns 10 satuedwo)) Y} JO ¢ [ UONIIS "SI0 JO
suonouny 2109 3y} JO awos paje[ndis pue pauyap sey S10T PV sotuedwoy) oy ‘BAUSY U] ‘AJUL UL JO 2oUBWISAOS 2y Ul 901 [eonLo & Ar[d s10302110

punoasydegy
6107 111dV
6107 TTI9 SYOLDTUIA A0 ALALILSNI LAVIA THL NO NOISSTINGAS V4Ol




‘s10O  dland
jo maiamnd ayy Jepun jou st

10 21B1S

s1001330 21{qnd JAYI0 [[& JO
sjjousg pue UOnEISUNUWY

EOCM.HQCSEQM

pue SaLIB[BS

pue ‘judwelred £q papiaod oyl SJUSUWILIOAOD) | U} JO 3d1ApE 34l uodn
Asuow jo Ino  Apo1a1p Ajunoo pue [euoneu oy} | pleod St Aq pauruLlap
Jo  punj  Ppayeprosuo) oolApE puUE SINUJO 2ABS | 29 [1eys 1030211
oyy  woy  umelp  jou | uoisstuwo)) | [[e JO S}Jauaq uonelountuss SAINOIXT JY} JO IOIAILS

S| UOIJBISUNWAL S J0J0RII(] | UOUDAOUNIUIY
s.dOI

pup  SauppS Yl

SAIINDIXY oy | fo ao1app ayp uodn, ‘Bune[op Aq puewry

A} >>®M>0.H ﬁﬂm 19s 0O}
S1 O[S oU} JO Sjepuel YT

JO SUONIPUOD pUE SULId) 1039941

oy 181 saambai [ig oYL | JANNIIXY pT asneg[)

K

$9R MSdOI pmnsu]
NIST SV DI Se yons sa1poq [euorssajod i 9y Aq papracid 1o | Yy O3 dryszequia]\
| woyy  diyszequowr  SurSulq A | 18R jou si drysioquiaur 10§ | JO $o11032180 93n3nsuy 3Y) 03
uoneyuswaldui ut AJLIe[o 10 sop1aold g

se yons dnoss diysraquiaul € 2q 31 p[noys | BHSIHD uonedtyienb YL syl | diyssoquan ()(DF | T |

uoneIynsn . Juau ﬁoﬁ« os0doag |  WI92u0)) JO INSS g oW 3 UOISIA0L J ssnep)
yysog . pasododd | oSl .

N

6107 Em $1039911(] JO Imyysu] eI 3y} Uo spesodoad a3 yo Arewrung dqEL
S[IS UOTBIIUNTIWOD JUS[[90XH 3

quoweSpn[ juspuadopur Jredwl pinos YoM Anus ay3 Yy diysuoiie]al Jo suLis} Ul souspuadaput a1[osqy (3
‘Ausequr yo uosiad v (P

s1eak oy 1oA0 Ajjiqedeo diysiopea] parensuowad (

astIadxa pue S[[IS JuBAS[31 JO I9P[OH (q

‘Sunyuly} [EONLI0 PUE dI3NeNnS ‘Kreuoisip (e

:1030911(] 2AINOXY
-uoN ® Jo uonisod I0j sajepIpued Sumea ur (orjqnd 10 ojeanid 11 9q) Anus Aue 10J SUORISPISUOD [eonjoeld SuImO[[0F 91} sasodoid aymisuy Ayl

-Knus 10 Aueduiod ) JO SIAP[OYREIS 3 [[E JO s1saIa1ul
wIa}-8Uo] 9y} $309301d puB SIAISS JUSWASRUBW AU} MOY SI3SI9A0 YIIYM SI0RM(T JO PIEOH oy st 3] "sednoeld sourUIaA03 21e10dI00 159q JO 2109
o3 18 ST SUIe A ‘paspu] "SI010II( SANNIIXH-UON JO Surea pue jusunuiodde oy} 10§ apiaoxd pnoys [[ig o eyl uorurdo paIapIsuod Jo st }VdOI

$10393II(J-UON JO SUNIdA pue yuounuioddy (1)

"SI9Yj0 Suowe

oy L pue (3[VdDDeAUS JO SIUBIUN0DY lqnd ~ALIIHR)) JO NINISU] ‘(3[SDeAuaY] Jo si0AaAIng JO AININSU]
“(3SJDI) SSLIEIRIAS D[N PIYIIRD JO IMNSU] “(3IST) eAuoy Jo Ajeroog meTses ., q A101@[N321 AQ PaNsSI 9q UL YIIYM suoneoljifenb aur|

2AUSY] JO pIeOg UOLBISITAY SIaaul



AVdOl

AMaU Fuiyoral JO sueaw
® Se S]OBUOD ISy IO
Siy ssad0e pue Ansnpul
oyl uryim  uadxe  ue
jo uonendar pue S[[IS
‘a8pajmouy 9y} 9zInn
01 ysim AW AU UV =
:Surpnjoul ‘S10303I1p JO pIe0q
3} 0} UO JOJODIIP SAINIIXS
-uou e

gunq 01 9pIoep

Aew Amua ue Aym SuOseal

oy} ul pieog ay} Aq pauruudep 2 [Bys
301AISS JO SUOIIPUOD PUB SULIS} YL #) st

‘ssa001d aAnadwod pue juaredsues
e ygSnoiyp oq [[BYS
aATINOAXA -uou Jo Juaunutodde sy (©) s1

sloquieuwl  pIeoq

‘preog 2y}
JO Ajuiofew Sy} WLIOJ SIOSIIP SANNIIXS
-UOU JRY} 2INSUS [[BYS preoq Syl (D) s1

(§1030911P
SAIINOAX3-UOU PUE SAIINIIXA JO astdwoo
[[eys spieoq jo drysiequiswt ‘suonnyisul

*S10013J0 23810d102 SB U0 Jsoul ‘Kuedwod
oy jo sioSeuBWl QAINOIXS SE PIAISS Arsnoraaid
10 OAISS OS[e OUMm pIBOQ dU} JO sidqueul dlg oym
‘510J0011p SPISUI WO} PIJLIIUSIIP 318 pue Kem 19130
Aue Ul 31 J3Im pajer|ijje 1o Kuedwod 2y jo seakoldwa Jou
o1e Ao1[], ‘Wed) JUSWASEULU SANNIAXS 3] JO wed wiog
10U S30P oYM UOIJRZIUEFIO 10 Auedwoo ® JO SI1030311P
JO pIeoq oy Jo Ioquiwl e SII0}MP [BUI2IXA 10

I0J00IIp  SATINOOXS-UOU Y "SI0} SAIINOAXT-UON

$10399.01(
IAIINIIXF-UON
¥ SE UONR.IISISY 10§

‘piodai renuue s, Auedwod 3y}
Ul uoneIdUNWAI  SI0JOAIIP
oyl JO SAINSO[OSIp Subyew
UsyA pue ‘S99PIUWOd pleoq
isijeroads  jo - drysiequisw

serrdoadde a3
Suruiwslep uaym juelodur
A[eroadse ST SI0JORIIP
Jo UOIIBO1JISSB[D L

JO Jequnu B QI 29Ul | JO  SpIEoq Sunnnsuod U] ([)ST | UO SSNE[O MIU T JO uononponul sosodoid aymnsu] 2y | wonEdIENQ (0€T | .m_
preog 2y jo (7)
1010311(] | uoIasqng Iepun pasoidde uoneoyienb
2AINOSXJ-UON B JO 9soyl | B SPIO{ gosiad oy JI  10YR™IJ 103311
wolyj  JOJ02I(  SANNIAXY | ANOIXY U SE paIsisigal oq 03 pajifenb 1010311(] 2AIINOIX UB JO uonensISaY | ANNIIXY uv
ue 105 suonjeoyyienb | st uosiad © ‘UORdRS I O3 algng,, | 103 uoneolyIenb Ayioads 01 [1g 2yl JO (1)zz osne[D | se uoneIIsisy 10j
usamldq  ysinSunsip 0oL ‘peal 0} puowry | pudure ‘(g 3Sne[D mau) aaoqe [esodoxd ay g ul] U] wopwoyiend (€T | v
|
|

1010011(] AINAAXY -UON B PUE 103311
OATINOSXT UB 9q ISPIS UBD I0J0_Ip

‘pieoq

Y} UO S0 JUSIFFIP 111}
0} SuIp1099. $103031p AJISSE[ O} “3ourUIaA0S 91e10dI100
poo3 Surdoay yym dulj ut pue so1oeld 159q S1 3 ‘SapIsag

-suonisod
10100I1(] 9AIINOSXT-UON  pue oeredas
10] opiaoid 01 ysim Aew oym SIBHUS JO sysa1aul
ay) 10§ 19380 01 d[ay [[IM SIY *S1030311( JO so1103218)),,

U0 9SNB[O MU B JO UOISN[OUl sosodoid oymnsuj YL

OATINOIXT

S.10399.11(J
Jo $911039)8))
:g7  Isme[D AN

sonponyuy | ‘€

uonEBISUNWAI SIdPEW Ul DYS

2w 03 Wi}
WOy SUIILIM Ul 3SIMISYI0
10 jusunurodde
JUSWINISUI

QAJOAUL 0} PIau Ou S 21941

UOISSTUWIWOD)

3 =7 [

~ osng()




AVdDI

J19s-{[1s pue
souaniadxa s preoq oyl
Juowijdwod pue uIpIim
ued JI0JOAIIP SAINOIX
-uou e Jo jusunurodde
oyl 2I0jRIdy}  pue
SI0103.11p SAIINOSXS AW}
Iy ‘Aojdwa 03 piojje
10 ‘Aojdws 01 WS
001 2q Aew AuUd Uy

‘Tendes 10
saniunioddo  ssauisnq

S[[IS UOIIBOIUNWWOD JU3[[39XF  (§
Qquowedpn{
juspuadaput Jreduat pinom
yorym Ajnud oy yim drysuonefal
70 suwidy ur dduspuadapur AN[OSqY (3
‘Kiidour yo uosrad v (p
SIB3A Q) I9A0
Aupiqedes diysispes| pajensuoung (o
astpadxa
pue SIS Jueadpr jo IeploH (q
“Bupyuiy
[eono  pue o139jens ‘AIeuOISIA (e
:SI010311(J SAINOIXF-UON
e Sunuiodde usym sojdroutrd SutmO[[O}
oy Aq pepm3 oq [[EYS pIeog W
‘9A0QE € 9SNE[o-qus 0} uonIppe ur (S)S1

‘o) 03 S} WOLJ SULLIM
ur 9SIMIDY10 10 Jusunurodde jo juswnisut

==




£ g o \ Vo The Oval, 3rd Floor, Junction of Ring Rd, }\?e
A K a{gf*}j \ & (\ Qo= Parklands and Jalaram Rd , Westlands chﬂ"f“ ‘}f'rj“mg},!ﬁ’x
ALN = NS P.O. Box 200-00606, Nairobi, Kenya Awirds || Year - Large
ANJARWALLA & KHANNA I T. +254 20 364 0000 | +254 70 303 2000 Winner
’\, ¥ \ £, info@africalegalnetwork.com
\Q W: www.africalegalnetwork.com/kenya
% o ‘ 4 )

Our Ref: RN/CPP/VNG/Gen gL

Your Ref TBA

Date: 5 April 2019

Clerk of The National Assembly,
Office of the Clerk

Main Parliament Building

P. 0. Box 41842 - 00100
NAIROBI

Attn: Michael R. Sialai EBS (clerk@parliament.go.ke)

Dear Sirs,

THE Il\ﬁITUTE OF DIRECTORS OF KENYA BILL, 2019

We refer to the request for submission of comments circulated on 22 February 2018 seeking
comments on the Institute of Directors of Kenya Bill, 2019 (the Bill).

Our main observation is as follows:

Objective and Application of the Bill - the objective of the Bill is to regulate quality assurance of
directors in public bodies, entities, enterprises and companies.

In our view, the Bill should regulate directors in government run entities, organs, enterprises and
corporations. Any membership to the Institute of Directors should be mandatory for any person
wishing to be a director in the aforementioned bodies.

Membership to the Institute of Directors should also be mandatory for any person wishing to be a
director in a public listed company. It is our view that a public listed company should be required to
apply the provisions of the Bill or explain, why, for certain directors they have not complied. This
approach would be in line with the approach taken in the Code of Corporate Governance Practices
for Issuers of Securities to the Public, 2015 published by the Capital Markets Authority. For example,
if a director of a public listed company is: (i) from overseas, or (ii) is a director by virtue of him/her
position in the company, then such persons should not be required to be a member of the Institute.

Separately, membership to the Institute of Directors should not be mandatory for directors of
private companies or non-listed public companies; however it should be optional.

We have set out our comments and proposals in relation to the Bill in the enclosed annexure. We
are happy to answer any questions you may have in relation to the comments and proposed
amendments.
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ANNEXURE — Comments and proposed amendments

Section of the Bill
Application of Bill
and membership
to the Institute of
Directors

Comment/ Rationale for recommendation
The memorandum of object and reasons of the Bill provides that the
objective of the Bill is to regulate quality assurance of directors in public
bodies, entities, enterprises and companies.

In our view, the Bill should regulate directors in government run entities,
organs, enterprises and corporations. Any membership to the Institute
of Directors should be mandatory for any person wishing to be a director
in the aforementioned bodies.

Membership to the Institute of Directors should also be mandatory for
any person wishing to be a director in a public listed company. It is our
view that a public listed company should be required to apply the
provisions of the Bill or explain, why, for certain directors they have not
complied. This approach would be in line with the approach taken in the
Code of Corporate Governance Practices for Issuers of Securities to the
Public, 2015 published by the Capital Markets Authority. For example, if
a director of a public listed company is: (i) from overseas, or (ii) is a
director by virtue of him/her position in the company, then such persons
should not be required to be a member of the Institute.

Separately, membership to the Institute of Directors should not be
mandatory for directors of private or non-listed public companies;
however it should be optional.

Section 3 (1): Typo

Reference to “Institute” should be amended to read “institute”.

Section 6 (1)

This section relates to the functions of the Institute.

In our view, the inclusion of the following function “do anything
incidental or conducive to the performance of any of the preceding
functions” is necessary to ensure that the Institute has sufficient
authority to act on matters related to the regulation of directors which
may not have been addressed in section 6 (a)-(k).

We therefore propose that the function “do anything incidental or
conducive to the performance of any of the preceding functions” be
included under section 6 (l).

Section 7(1) (a)

This section provides that the chairperson will be appointed by the
President from amongst members of the Board.

The reference to “President” is unclear and should be clarified.

Section 7 (1) (b)

This section provides that seven other members, who shall be persons
with knowledge and experience of at least five years in corporate
practice be elected by members of the Institute.

While we appreciate the broadness of the membership criteria, it is our
view that the Companies Registry, the Capital Markets Authority, the
Institute of Certified Public Secretaries or the Institute of Public
Accountants be represented on the Board. It should be considered
whether these representations should be on the Board.




Section of the Bill

Section 8 (1)

Comment/ Rationale for recommendation

This section deals with the disqualification from office of a member of
the Board to include where a person has been declared bankrupt, has
his/her name removed from the register and his/her certificate of
competence has been suspended.

Under the Companies Act and Capital Market Corporate Governance
Requirements, there are penalties imposed on directors for failure to
comply with certain legislative provisions. In this regard, we propose
that the reasons for ineligibility to be a member of the Board include
being convicted of an offence and sentenced to imprisonment or
imposition of a fine.

It may also be worth considering that a person found guilty of
misconduct be disqualified from being a member of the Board.

Section 11

This section mandates the Board to develop a comprehensive code of
conduct and ethics that all members shall commit to in writing.

The proposed comprehensive code of conduct and ethics would
undoubtedly have implications on directors in all sectors. The code
should be developed in consultation with the private sector and other
stakeholders.

In our view, we also recommend that the code be reviewed every five
years and from time to time or on a needs basis as determined by the
Board.

Section 14 (3) (b)

This section deals with the qualification of the Executive Director. The
sub-section is missing qualifications of the Executive Director holding a
first degree and ten years’ experience in economics yet section 14 (3) (a)
holds that the Executive Director may hold post-graduate qualification in
economics.

In our view, we recommend that the holding of a first degree in
economics be included in section 14 (3) (b).

Section 18: Typo

Reference to “15” should be amended to read “14”.

10.

Section 19: Typo

Reference to the word “in” has been erroneously included and should be
deleted

11.

Section 19 (2)

The Registrar is required to issue a certificate of competence to every
person registered under the Act. The certificate of competence is
required to be in a prescribed form.

In our view, we recommend that the prescribed form of the certificate of
competence be included as a Schedule to the Act.

12.

Section 20 (1)

This section provides that a person wishing to be registered a member of
the Institute is required to apply in the prescribed form and
accompanied by a prescribed fee.

In our view, we recommend that the prescribed form of the application
and the fees be included as a Schedule to the Act.

13.

Section 20 (3)

This section provides for the qualifications for registration of members
of the Institute. The section however fails to provide qualifications such




Comment/ Rationale for recommendation
as education, professional qualifications, years of experience,
membership of a professional body and acceptable professional conduct
and general character which in practice are required for registration in
such bodies.

Section of the Bill

In our view, we recommend that the qualifications to be an approved
member of the Institute be specifically provided for on the basis of
either the member’s expertise or education/professional qualifications.
14. | Section 22: Typo Reference to “director” should be amended to read “member”.
15. | Section 22(2) This section provides that a person shall not be treated as disqualified if
the Board determines that it would be unreasonable to treat him or her
after considering:
a) the period which has lapsed since the conviction concerned; or
b) the circumstances of the offence.

In our view, we propose the inclusion of a new section 22(2)(c) as
follows:

“and determining that the matter and/or offence has been cleared and is
no longer existing”

16. | Section 22(3) This section provides that a person will not be treated as disqualified if
they are a undischarged bankrupt if the Board is satisfied that the
bankruptcy of the person concerned arose as a result of unavoidable
losses or misfortunes.

In our view, this section should be deleted. The circumstances behind
the bankruptcy of an individual should not be relevant in reversing a
disqualification.

17. | Section 24 A member of the Institute’s registration should also be cancelled:

a) voluntarily; or

b) in the event of the demise of the member.

18. | Section 26 (3) Typo | The words “Disciplinary Committee” should be used instead of the word
“committee”.

19. | Section 26 This section relates to the establishment and role of the Disciplinary
Committee.

In our view, in order for the Board to effectively carry out its mandate
and regulate quality assurance of directors of governmental bodies
and/or public listed companies, there should be a reporting mechanism
whereby the public can refer complaints to the Board. The Board should
then determine which complaints should be referred to the Disciplinary
Committee.

We therefore propose that a public reporting mechanism be included in
Section 26 (9) of the Bill.

20. | Section 30 This section relates to the effect of removal of a person’s name from the
register.

In our view, we propose the inclusion of a new section 30(2)(a) that
stipulates that where a person has been removed from the register, that

~
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Section of the Bill Comment/ Rationale for recommendation
person shall not be appointed as a director of a government entity,
organ or cooperation and/or public listed company.

21. | First Schedule In our view, the schedule should indicate the frequency of meetings of
the Board to ensure that the Board approves registration of members to

on a frequent and scheduled basis.
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Dear Sir,

RE: OFFICIAL APSEA SUBMISSION OF MEMORANDA FOR THE Il\?S‘f‘ITUTE
OF DIRECTORS BILL, 2019.

Receive warm greetings from the Association of Professional Societies in East

Africa (APSEA).

The Association of Professional Societies in East Africa (APSEA) is a Joint Forum
and an umbrella body of professionals associations established in 1961
comprising of a corporate membership of twenty eight (28) professional
associations from diverse professional disciplines in the country. They include;
Accounting, Agriculture, Arbitration, Architecture, Bankers, Chemists, Clerks of
works, Consulting Engineers, Dentistry, Engineers, Food science and
technology, Financial Analysts, Geology, Insurance, Law, Managers, Medicine,
Meteorologists, Pharmacy, Physiotherapy, Planning, Procurement and Supplies,
Quantity Surveyors, Radiology, Radiography, Certified Secretaries, Surveyors
and Veterinary science.

Reference is made to the Gazette notice that featured on the Daily Nation, Friday
29th March 2019- Page 49 from the Office of the Clerk of the National Assembly,
inviting the Public to forward submissions on the Institute of Directors of Kenya
bill, 2019.

Pursuant to the provisions of Article 118 (1) (b) of the Constitution of Kenya,
APSEA hereby submit our submission as follows:
1. That the bill has not provided the definition of a director.
2. The Bill has not articulated the academic and professional qualifications
of a director.
3. There is no stipulated criteria for individuals to meet in order to be
registered by the Board.
4. APSEA notes that Directorship is not a profession even by the
International Labour Organization Classification Structures, and
internationally similar institutes are social member clubs for networking.



5. This bill seems to anticipate the creation of a Profession for Directors, BUT
a professional is someone who has demonstrated a level of special
academic knowledge, proféssional competence and skills in a widely
recognized body of learning derived from research, education and training
at high level in a structured system,

6. Appointments to Boards are based on individuals who demonstrate a
particular set of skills required in the board composition. Therefore Clause
25 conflicts with existing laws.

a. The State Corporation Act prescribes the composition of a board,
manner of appointing directors, while the Companies Act clearly
prescribes who a director is and the duties and responsibilities of a
director. The bill is not in line with existing Acts of Parliament.

b. The conduct of a director is provided in the companies Act for private
entities and Mwongozo code for public entities.

Various boards are constituted based on the specific Acts of Parliament

therefore a conflict shall arise with other Acts of Parliament if the bill is passed

into law.

7. In the memorandum of Objects and Reasons, it is indicated that the bill
does not concern County Governments. Once enacted it applies to all
governing sectors.

8. The Institute of Certified Secretaries (ICS) formerly the Institute of Certified
Public Secretaries of Kenya established under Cap 534 of 1988, which
nouses the governance professinnals in Kenya also trains and monitors
boards performance. ICS has trained its members on governance audit
and is involved in its practice. The Function evaluates the boards’
performance and trains them as needed. The “Champions of Governance
Award” is one of its products. ICS guided the professional development
and validation of Mwongozo, the Code of Governance for State
Corporations. The bill seems to duplicate some of the mandate and
functions of the Institute of Certified Secretaries which is a member of
APSEA.

Please note that this is the official APSEA position and any other views submitted
in the name of APSEA are not to be considered as the views of APSEA.

We look forward with anticipation to your consideration of APSEA’s submission
and we look forward to engaging with your office on this bill.

Yours Faitfl‘ﬁillfy,‘ v
W"’ﬁ) Yo | '. HCA 4

Mrs. Irene‘Wanyoike, MCIArb. ,’;'

i

Chairman, Association of Professidnal Societies in East Africa (APSEA).



THE INSTITUTE OF DIRECTORS OF KENYA BILL, 2019
(Sponsored by Hon. Chris Wamalwa, Member of the National Assembly)

SUBMISSIONS BY OFFICE OF THE ATTORNEY-GENERAL AND DEPARTMENT
OF JUSTICE

Memorandum to the Justice and Legal Affairs Committee from the Office of the
Attorney-General

Background

The Institute of Directors Bill was first submitted to this Office in 2017 as a draft Vellum which
was to be assented to by His Excellency, the President. This Office wrote a Memorandum of
Refusal to Assent to the Bill based on the reasons mentioned in the memorandum in which we
proposed various amendments to the Bill. The Bill and the Memorandum of Refusal to Assent
to the Bill were forwarded to the National Treasury who agreed that the Bill would be difficult
to implement and proposed further amendments thereto that would facilitate the
operationalisation of the Institute.

The Memorandum proposed the following amendments to the Bill-

Clause 2; the definition of the terms “profession” and “director” Clause 6; the
recommendation to delete paragraphs (d) and (e) Clause 13: the proposed amendment
to the marginal note to read “delegation of functions and powers of the Board”
Deletion of Clause 22; and

Deletion of Clause 25.

After the lapse of the 2017 Bill, the National Assembly submitted the Institute of Directors
Bill, 2018 to this Office as a legislative proposal for pre-publication scrutiny.None of the
recommendations set out above have been incorporated in the new Bill and nor have a number
of other recommendations.

General comments on the Bill
The Bill has not adhered to the established protocols for the establishment of a state
corporation. This is because the National Treasury and the State Corporations Advisory
Committee have not been consulted to assess the feasibility and efficacy of establishing the
proposed Institute of Directors.

We further note that the conduct of directors of boards in Kenya is already legally regulated by
other statutory bodies such as—

(a) the Capital Markets Authority which regulates the directors of securities exchanges,
(b) the Companies Act, which regulates the directors of companies registered in Kenya

and



(¢) in the case of State Corporations. the President, the National Treasury and the State
Corporations Advisory Committee.
The introduction of the Institute of Directors, a state corporation, to regulate the conduct of
directors is therefore be an unnecessary duplication. The Bill also presumes directorship to be
a “profession” towards which a person can be trained by the Institute, which is not the case.

The scope of application of the Bill is not clear. The Bill establishes a professional body but
does not expressly stipulate the professionals to whom it applies and the qualifications they
should possess to be eligible to be members of the Institute.

All state corporations are domiciled in Ministries. In the case of the Institute of Directors the
parent Ministry is not quite identified.

Analysis of the Bill

LONG TITLE

The long title provides that the Bill seeks to establish the Institute of Directors of Kenya, to
provide for the registration and regulation of the standards and practice of the profession. The
profession reffered to is not clear.

CLAUSE 2
The Bill does not define the terms “profession” or “director”. The type of professionals that the
Bill seeks to regulate is therefore not clear.

The word “profession” is defined in the Oxford Dictionary as a type of job that needs special
training or skill, especially one that needs a high level of education.

The Australian Council of Professions defines “a profession” as follows—

A profession is a disciplined group of individuals who adhere to ethical standards and
uphold themselves to, and are accepted by, the public as possessing special knowledge
and skills in a widely recognised body of learning derived from research. education and
training at a high level, and who are prepared to exercise this knowledge and these skills
in the interest of others.

Directorship does not fall within this definition.
CLAUSE 6
Clause 6 (d) and (e) provide that the functions of the Institute shall be to-

(a) determine. maintain and enhance the standards of professional practice and ethical
conduct of directors:

(b) set standards of professional competence and qualifications for directors.

The State Corporations Act as well as other Acts of Parliament give the President power to

appoint a chairperson to the board of a state corporation and a Cabinet Secretary power to
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appoint other members of such Boards. The respective statutes specify the professional
competence of the persons to be appointed. The Institute would therefore have no part to play
in setting the requisite qualifications for the appointment of directors.

This provision is therefore not required.

CLAUSE 7
Clause 7 (1) provides that the management of the Institute shall be vested in a Board which
shall consist of—

(a) a chairperson who shall be appointed by the President from amongst the members
elected under paragraph (b); and

(b) seven other members, who shall be persons with knowledge and experience of at least
five years in corporate practice elected by members of the Institute.

Clause 7 (1) is confusing with regard to the number of members of the Board. Will the Board
consist of seven members or eight members? In addition, this clause does not provide for the
Board to consist of the Principal Secretary of the parent Ministry, the Principal Secretary of
the National Treasury and the Attorney-General or his representative. This is inconsistent with
section 6 (1) of the State Corporations Act which provides for the composition of the Boards
of state corporations.

We advise that the provision be amended to provide for the composition of the Board be
consistent with the State Corporations Act .

Clause 7 (3) provides that a person appointed and elected as a member of the Board shall serve
for a term of three years and may be re-appointed for a further term of three years. While clause
7 (4) provides that the appointed and elected members of the Board shall take office until the
conclusion of the third year in office. Is the term of the members of the Board for a period of
three years only or more?

Clause 7 (3) and (4) of the Bill should reflect whether only the chairperson or vice
chairperson’s post are vacant after three years or whether that applies to all members or
whether the membership of the members to the elective posts is what is not subject to renewal.

CLAUSE 11

This clause provides for the Board to develop a code of conduct for the members of the
institute. Since a director has not been defined, it is not clear who qualifies to be a member of
the institute and therefore who is to be regulated by the code of conduct.



CLAUSE 13

This clause gives the Board power to delegate to any committee or any member, officer,
employee or agent of the Board. the exercise of any of the powers or the performance of any
of the functions or duties of the Board under the Act or any other written law. The marginal
note refers to Committees of the Board.

The marginal note of Clause 13 should be amended to read “Delegation of functions and
powers of the Board™.

CLAUSE 22

Clause 22 (1) stipulates the disqualifications for registration as a director but does not specify
the qualifications, experience or expertise of a director in order for such a person to be
registered.

One of the functions of the Institute envisioned under the Act is to maintain and improve the
director’s professional conduct. Directorship is not a profession. Under the various statutes
which provide for the appointment of Board members, qualifications are usually prescribed as
conditions for the appointment. The directors are appointed to various Boards on the basis of
their professional associations and not on the basis of their qualifications as the appointment
of Directors is not regulated by the Institute of Dircctors.

The current Institute of Directors (Kenya), which is established as a membership Institute
under the Societies Act provides an interactive forum for persons who are already directors in
various bodies, and also as a training organization for capacity building for serving directors.
It does not regulate the directors who are its members.

Clause 22 creates uncertainty as to who is eligible to be registered as a director. For the Act to
be effectively implemented. the eligibility criteria must be set out in the Act because the
cligibility criteria are a substantive matter and lays the foundation for the regulation of any
profession. An illustration of the qualifications of directors of some of the parastatals is as
specified in the annexure attached herewith.

Clause 22 of the Bill should be deleted.

CLAUSE 25

Clause 25 of the Bill imposes an obligation on persons who are appointed to the board of a
public entity. organ or corporation to register and maintain their membership with the Institute
for the period of the appointment .

The State Corporations Act as well as some Acts of Parliament give the President the power
to appoint a chairperson to the board of a state corporation and a Cabinet Secretary power (o
appoint other members of such Boards. This clause seems to intend to restrict these powers of
appointment to members of the Institute only. which should not be the case. Prospective

directors are subjected to a vetting process before being appointed. This Clause may lock out
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duly qualified persons to appointive posts while this Bill does not provide for the qualifications
for registration as a director.

Directors of state corporations are usually selected from various professional backgrounds,
with priority being given to professionals in the sector in which the state corporation is
established. This requirement would therefore encroach on executive powers and inhibit the
work of the executive.

We propose that this clause be deleted.

CLAUSE 26

This clause provides for the establishment of a disciplinary committee. Sub clause (8) provides
that the jurisdiction of the Committee shall be to determine the registration of a member who
has been convicted for acting in a manner that amounts to professional negligence or
professional misconduct as a director. The terms “professional negligence” and “professional
misconduct™ in respect of his or her position as a director have not been defined.

The conduct of directors of securities exchanges has been provided for under the Capital
Markets Act. The conduct of directors of companies has been provided for under Part IX of
the Companies Act, 2015.

The conduct of directors of state corporations is provided for under the Leadership And
Integrity Actand the Public Officers Ethics Act (for public officers). The Public Officers Ethics
Act defines a public officer to include a member, including an unpaid. part-time or temporary
officer or member, of any corporation, council, board, and committee. A director of a state
corporation is a public officer and his conduct is governed by the Leadership And Integrity
Act and the Public Officers Ethics Act.

Since the conduct of directors of state corporations as public officers are governed by the Acts
specified herein, it is not clear what the function and scope of the disciplinary committee is.

CLAUSE 28

This clause provides that where a committee determines that a member has contravenes clause
20, the committee may suspend, withdraw or cancel the certificate of competence of the
member. The Bill does not provide for the Institute to issue a certificate of competence. The
Bill should be amended to provide for the procedure and qualifications for issuing the
certificate of competence.

CLAUSE 36

This clause provides for the transition of members of the Board of the Institute yet does not
specify whether the Institute is a successor of a certain legal entity. It is not clear whether the
Institute proposed in the Bill is intended to take over the functions of the existing Institute of
Directors (Kenya). If not, there may be two Institutes operating concurrently.



The Clause should clarity whether the new Institute is a successor to the Institute of Directors
(Kenya) or a new institute.

Qualifications of Directors

Regarding qualification for appointment as Board members, this can properly be provided for
in the statutes establishing each respective body. There are already various statutes which
provide for qualifications for members of Boards, including—

(a) The Capital Markets Act

Section 5(4) of this Act provides that the chairman and every member of the Board of the
Authority shall have experience and expertise in legal, financial, banking, accounting,
cconomics or insurance matters.

(b) Independent and Electoral Boundaries Commission Act

Section 6 of this Act provides that the chairperson of the Commission shall be a person who is

qualified to hold the office of judge of the Supreme Court.

This section also provides that a person is qualified to be appointed as a member of the
Commission if that person—

(a) holds a degree from a recognized university:

(b) has proven relevant experience in any of the following fields—
(1) electoral matters:

(i1) management;

(ii1)  finance;

(iv)  governance:

(v) public administration:

(v1) law; and

(¢) meets the requirements of Chapter Six of the Constitution.

(¢) Basic Education Act

Section 8 of this Act provides that a person shall be qualified for appointment as the
Chairperson of the Board if such person—

(a) holds a degree in education from a university recognized in Kenya:
(b) has knowledge and at least 15 years™ experience in education matters:
(¢) has had a distinguished carcer in their respective fields; and

(d) meets the requirements of Chapter Six of the Constitution.
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This section also provides that a person shall be qualified for appointment as a member of the
Board if such person—

(a) holds a degree from a recognized university:
(b) has knowledge and at least ten years’ experience in matters relating to any of the
following fields—

(1) education;

(i1) management;

(1i1)  finance;

(iv)  governance:

(v) human rights;

(vi)  public administration;

(vil)  law;

(viii) economics; and

(ix)  meets the requirements of Chapter Six of the Constitution;
(c) has had a distinguished career in their respective fields; and
(d) meets the requirements of Chapter Six of the Constitution.

The Mwongozo The Code Of Governance

This Code provides that a person shall be qualified to be appointed as a Chairperson or a
member of a Board if the person—

(a) holds a degree in the relevant field from a university recognized in Kenya;

(b) has proven business management or other relevant professional experience;

(c) has served in a position of senior management for a period of at least six years;
(d) has not served in the same entity as an employee in the preceding five years;
(e) meets the requirements of Chapter Six of the Constitution; and

(f) meets the requirements of the Fit and Proper Test.

In our opinion the existing Institute of Directors can continue to competently offer capacity
building and training in corporate governance to serving directors who have been appointed
based on their attributes as set out in this memorandum.



ANNEXURE 5

(Copy of the Presidential memorandum, 2017)
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THE CONSTITUTION OF KENYA

REFUSAL TO ASSENT TO THE INSTITUTE OF DIRECTORS OF
KENYA BILL, 2017

MEMORANDUM

By His Excellency the Honourable Uhuru Kenyatta,
President and Commander — in — Chief of the Kenya Defence
Forces.

Submitted to the Speaker of the National Assembly.

WHEREAS a Bill entitled “AN ACT of Parliament to establish the Institute of
Directors of Kenya, the short title of which is “The Institute of Directors of
Kenya Bill, 2017” was passed by the National Assembly on the 1% of March,
2017

AND WHEREAS the Institute of Directors of Kenya Bill, 2017 was presented
to me for assent, in accordance with the provisions of the Constitution, on
21¢ June, 2017:

NOW THEREFORE, in exercise of the powers conferred on me by Article
115(1)(B) of the Constitution, | refuse to assent to, i t
NATI

AL A
Kenya Bill, 2017, for the reasons set out hereundey: DIRECTORATE OF LEGAL SERVICES
RECEIVED

18 AUG 2017

P. O. Box 41842 - 00100,
' NAIROBI
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The Long Title
The Long Title reads as follows-

An Act of Parliament to establish the Institute of Directors of Kenya; to
provide for the registration and regulation of the standards and
practice of the profession and for connected purposes

The Bill does not define the terms “the profession™ or “director”. The
type of professionals that the Bill seeks to regulate is therefore not
clear. The Bill does not expressly stipulate the category of professions
to whom it applies.

RECOMMENDATION

In view of the foregoing reason | recommend that the Bill be amended
in the interpretation section by defining the terms “profession” and
“director”.

CLAUSE 6

Clause 6(d) and (e) of the Bill provide as follows-

The functions of the Institute shall be to-

(@) determine, maintain and enhance the standards of
professional practice and ethical conduct of directors;

(b) set standards of professional competence and qualifications
for directors.

The State Corporations Act as well as Acts of Parliament give the President
the power to appoint a chairperson to the board of a state corporation
and a Cabinet Secretary power to appoint other members of such Boards.
The respective statutes specify the professional competence of the persons

to be appointed.



The Institute would therefore have no part to play in setting the requisite
attributes for the appointment of directors.

RECOMMENDATION

In view of the foregoing reason | recommend that clause 6 be
amended by deleting paragraphs (d) and (e).

CLAUSE 7
Clause 7(1) of the Bill provides as follows-

(1) The management of the Institute shall be vested in a Board
known as the Board of the Institute which shall constitute of -

(a) a chairperson who shall be appointed from amongst
the members elected under paragraph (b); and

(b) eight other members, who shall be persons with
knowledge and experience of at least five years in
corporate practice elected by members of the Institute.

Clause 7(1) the provision causes confusion with regard to the number
of members of the Board. It also does not specify the person
responsible for the appointment of the chairperson.

RECOMMENDATION
In view of the foregoing reason, | recommend that-

(a) the Bill be amended by deleting paragraph
(@) and substituting therefor the following
new paragraph-

(b) a chairperson elected by members of the
Institute;

(c) paragraph (b) be amended by deleting the
words “eight other” and replacing them with
the word “nine”,
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CLAUSE 7(4)
Clause 7 (4) of the Bill provides as follows-

(4) A person appointed and elected as a member of the Board
under this Act, other than an ex officio member, shall serve for a
term of three years and shall be eligible for reappointment for a
further and final term of three years.

The provision also refers to ex-officio members of the Board. The Bill
does not provide for ex-officio members.

RECOMMENDATION

In view of the foregoing reason, | recommend that the " Bill be
amended by deleting clause 7(4) and substituting therefor the
following-

(4) A person elected as a member of the Board shall serve for a
term of three years and shall be eligible for re-election for a
further and final term of three years.

CLAUSE 8
Clause 8 provides as follows-

(8) A person becomes ineligible for appointment or election as
a member of the Board if the Person-

(a) is an undischarged bankrupt;

(b) has his or her name removed from the register; or

() has his or her certificate of competence suspended
under section 28.



Clause 8 (1) of the Bill specifies that there are some members of the
Board who are appointed and not elected. All members of the Board
are elected, and not appointed.

RECOMMENDATION

In view of the foregoing reason, | recommend that clause 8(1) be
amended by deleting the words “appointed or”.

CLAUSE 12
Clause 12 of the Bill provides as follows-

(12) The Board may appoint such officers and other staff as
necessary for the proper discharge of its functions under this Act,
upon such terms and conditions of service as the Board may
determine, upon the advice of the Salaries and Remuneration
Commission.

The Institute is a self- regulating body and will not draw money from
public funds. The remuneration of its staff should therefore not be
regulated by the Salaries and Remuneration Commission.

RECOMMENDATION

In view of the foregoing reason, | recommend that clause 12 be
amended by deleting the words “upon the advice of the Salaries and
Remuneration Commission™.

'CLAUSE 13
Clause 13 of the Bill provides as follows-

The Board may, by resolution either generally or in any
particular case, delegate to any committee or any member,
officer, employee or agent of the Board, the exercise of any of
the powers or the performance of any of the functions or duties
of the Board under this Act or any other written law.



Clause 13 of the Bill makes provision for the delegation of the powers
and the performance of any functions of the Board. The marginal note
provides for Committees of the Board.

RECOMMENDATION

In view of the foregoing reason, | recommend that the marginal note
of clause 13 be deleted and replaced with “Delegation of functions
and powers of the Board™.

CLAUSE 22
Clause 22 of the Bill provides as follows-

(1) Subject to this section, a person is qualified to be registered as
a director if the person holds a qualification approved under
subsection (2) by the Board.

(2) The Board may, by notice in the Gazette approve
qualifications which it considers sufficient to allow a person to
be registered, and may, in like manner, withdraw any such
approval.

Sub clauses 22 (1) and (2) stipulate the qualifications for registration as
a director as follows—

(1) Subject to this section, a person is qualified to be
registered as a director if the person holds a
qualification approved under subsection (2) by the
Board.

(2) The Board may by notice in the Gazette approve
qualifications which it considers sufficient to allow a
person to be registered and

One of the functions of the Institute envisioned under the Act is to
maintain and improve the director’ professional conduct. Directorship
is not a profession. Under the various statutes which provide for the
appointment of Board members, qualifications are usually prescribed
as conditions for the appointment. The directors are appointed to the
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Board on the basis of their professional background and membership
of their respective professional associations. This have nothing to do
with the Institute of Directors.

The current Institute of Directors (Kenya), which is established as a
membership institute under the Societies Act acts as a members’ forum
for people who are already directors in various bodies, and acts as an
interactive forum for them and also as a training organization to
improve their work.

Clause 22 creates uncertainty as to who is eligible to be registered as a

_director. The uncertainty is further heightened by the fact that the
Board can at any time change the qualifications for membership. For
the Act to be effectively implemented, the eligibility criteria must be
set out in the Act because eligibility criteria is a substantive matter and
lays the foundation for the regulation of any profession.

RECOMMENDATION

In view of the foregoing reason, | recommend that the Bill be
amended by deleting Clause 22.

CLAUSE 25
Clause 25 (1) of the Bill provides as follows-

(1)  Subject to this Act, where a person is appointed to a Board of
a public entity, organ, enterprise or corporation, such person
shall-

(@) if not a member of the Institute, make an application for
membership and undertake the prescribed training
courses within three months of being appointed as a
member to such Board; and

(b) maintain his or her membership to the Institute for the
period of such appointment.



Clause 25 of the Bill provides for appointments to a public entity,
organ, enterprise or corporation. The functions of the Institute conflict
with provisions of various laws. The State Corporations Act as well as
some Acts of Parliament gives the President the power to appoint a
chairperson to the board of a state corporation and a Cabinet
Secretary power to appoint other members of such Boards. Clause 25
of the Bill imposes an obligation on persons who are appointed to the
board of a public entity, organ or corporation to register and maintain
their membership with the Institute for the period of the appointment.
Such persons are to be subjected to a vetting process before
registration. Clause 22(3) provides that the Board may require a
person making an application to satisfy the Board that his or her
knowledge of corporate governance and public administration or
professional conduct has been such as to make him or her a fit and
proper person to be registered and unless that person satisfies the
Board he shall not be registered.

Directors of state corporations are usually selected from various
professional backgrounds, with priority being given to professionals in
the sector in which the state corporation is established. This
requirement would therefore encroach on executive powers and
inhibit the work of the executive.

RECOMMENDATION

In view of the foregoing reason, | recommend that clause 25 be
deleted.

CLAUSE 30

Clause 30 of the Bill provides as follows-

(1) A member whose name has been removed from the
register may appeal to the Board for restoration of his or
her name in the register after the expiry of a period of three
years from the date of such removal.

(2) The Board may, after considering the appeal made under
subsection (1), cause the name of the person appealing to
8



be restored in the register upon payment of the prescribed
fee.

- Clause 30 entitles a member who has been removed from the register
to appeal for restoration. The application for restoration in the
register may only be made after a member's name has been removed
from the register for a period of three years and does not amount to
the right of appeal. Clause 28(5) of the Bill provides that a member
who is aggrieved by the decision of the disciplinary Committee of the
Board may appeal to the High Court. Accordingly, a member should
therefore “apply” and not “appeal” to the Board for restoration.

RECOMMENDATION

The intentions of the provisions of this Clause are not quite clear. The
appointment of Board members is done independently of the Institute
of Directors. The role of the Institute comes into play after their
appointment. There is therefore no cause Institute to impose a
mandatory requirement for registration.

In view of the foregoing | recommend that Clause 30 of the Bill be
deleted.

CLAUSE 37

Clause 37 of the Bill provides as follows-

Carry-overs (1)  The members who
immediately before the enactment
of this Act are members of the
Board, shall conduct the first
elections to the Board within twelve
months after the commencement of
this Act.

(2) The members of the Board
immediately preceding the first



(3)

elections under this Act shall be
eligible for election in the first
elections under subsection

For purpose of subsection (2), the

Board refers to the Board to the
Institute of Directors in place
immediately before the enactment
of this Act.

Clause 37 of the Bill makes provision for transition of members of the
Board of the Institute yet does not specify the institute has been in
existence. The Bill does not specify whether the Institute is a successor
of a certain legal entity. It is not clear whether the Institute proposed
in the Bill is intended to take over the functions of the existing
Institute. If not, there may be two Institutes operating concurrently.

RECOMMENDATION

In view of the foregoing reason, | recommend that Bill be amended by
deleting clause 37 and substituting therefor the following new clause-.

Transitional provisions
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37. (1) The members of the Board
of the Institute of Directors
(Kenya) existing before the
enactment of this Act shall
continue as members of the Board
until the first election under this
Act.

(2) The members of the Board
referred to in sub-section (1) shall
be eligible to be elected in the first
elections carried out under sub-
section (1).

»
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Dated the...l.'f‘. ...... :YHB 2017.
ULQ

RU KENYATTA
President
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