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CHAIRMAN'S FOREWARD

Education and training is critical in prornoting political, social and economic development

of any country.l Thus, the Human capital investment in the form of education is a major

tool for sustainable development.

It is against this backdrop that the Government is committed to the provision of quality

education to learners. To date, Kenya has made significant strides in access to education

following the implementation of Frec Primary Education in 2003 and free day Secondary

Education in 2008. The enrolment in primary school increased from 6.1 million in2002
2to 10.3 million in 20l6.3The enrolrnent in secondary school increased from 934,149 in

20054 to 2.7 million in 2016s

In spite of the milestones achieved in the Education Sector, cases of student unrest in

Kenya have become an unfortunate phenomenon witnessed in the country annually,

mostly during the second term. In July 2018, the country experienced another

unprecedented wave of arson (63 cases), walkout (23 cases), sit-ins (8), breakdowns (14

cases) in public secondary schools. The students' unrest pose a serious threat to the

educational system and to the nation at large. They result in destruction of property, loss

of learning time, and psychological effects to staff and students. All these translate to low
achievement in learning outcomes hence affecting the quality of education provided.

In view of the July 2018 wave of unrest the committee resolved to conduct an inquiry to

establish the underlying causes of students unrest and the necessary measures that can be

implemented to stem out the culture of unrest in secondary schools. To achieve the

objectives' the comnrittee invited a number of stakeholders to make submissions

regarding the unrest. They include Cabinet Secretary Ministry of Education, Cabinet

Secretary Ministry of Interior, Teachers Service Commission, Kenya National Union of
Teachers, National Parents Association and Chairperson Kenya Secondary School Heads

Association whose observations and recommendations are key in this report.

SIGNED DATE :

HON. JULIUS MELLY, MP

CHAIRPERSON _ COMMITTEE ON EDUCATION AND RESEARCH
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education sector analysis repon, Japou Intemational Cooperation Agency (Jica) lnternational Development Center OlJapan Inc.

(tdcL), 201 2
: Kenya national Burcau ofstatistics, Econornic Suney,2005
lKenya nalional Bureau ofstatistics, Econornic Survey, 2017
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1.4 Committee Membership

The Committee comprises of the following Members: -

l. Hon. Julius Melly, MP - Chairperson

2. Hon. Amos Kimunya, EGH, MP - Vice-Chairperson

3. Hon. Moses Malulu Injendi, MP

4. Hon. Geoffiey Makokha Odanga, MP

5. Hon. (Dr.) Pamela Ochieng, MP

6. Hon. (Eng.) Nzambia Thuddeus Kithua, MP

7. Hon. (Prof.)Zadoc Abel Ogutu, MP

8. Hon. Catherine Wambilyanga, MP

9. Hon. Eric Muchangi Njiru, MP

10. Hon. Eve Obara, MBS, MP

I I. Hon. Jackson Lekumontare, MP

12. Hon. Jerusha Mongina Momanyi,

13. Hon. John Oroo Oyioka, MP

14. Hon. Joseph KipkosgeiTonui, MP

15. Hon. Lilian Cheptoo Tomitom, MP

16. Hon. Omboko Milemba, MP

17. Hon. Peter Lochakapong, MP

18. Hon. Wilson Sossion, MP

19. Hon. Wilson Kipngetich Kogo, MP

1.5 Committee Secretariat

The Committee secretariat comprise the following officers:

l. Mr. Daniel Mutunga - Principal Clerk Assistant I

2. Mr. Philip Lekarkar - Clerk Assistant III

3. Mr. Eric Kanyi - Fiscal Analyst

4. Ms. Annceta Gacheri - Research Officer

5. Ms. Emma Esendi - Legal Counsel

6. Mr. Nimrod Ochieng - Audio Officer

7. Ms. Catherine Mukunyi - Serjeant At Arms

8. Ms. Winnie Kizia - Media Relations Office
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CHAPTER THREE

3.0 SUBMISSIONS FROM STAKEHOLDERS

3.1 SUBMISSION BY THE CABINET SECRETARY MINISTRY OF
EDUCATION ON SCHOOLS UNREST IN SECONDARY SCHOOLS

The Cabinet Secretary for The Ministry of Education Ms. Amina Mohamed appeared

before the Committee in regard to student unrest witnessed in various secondary schools

in the country during term II 201 8, and informed the Committee as follows:

Introduction
The ship of progress of any country floats on the hard work and dedication of its young
generation and their innovative thoughts. Hence, Kenya's strategy of Vision 2030 and the

Sustainable Development Goals (SDGs) require that the student community plays its vital
role in the society. Their recognized great force is essential for achieving the country's
development agenda. In this regard, education and training is vital for the achievement of
the objectives of the country's strategies. However, the growing secondary school unrest

and indiscipline among students is a matter of great concern to The Ministry of
Education. This is because, in recent years, cases of unrest have assumed alarming
proportions.

Such students' unrest pose a serious threat to the educational system and to the nation at

large. They result in destruction of property, loss of learning time, and psychological

effects to staff and students. All these translate to low achievement in learning outcomes

hence affecting the quality of education provided. It is tl-rerefore necessary to determine
measures to control student unrest in schools.

In total, 107 schools out of 8900 public and I 800 private secondary schools were affected

by various forms of unrest in 201 8. In 2017, there were 123 cases. In 2016, the number of
schools affected was 483 schools. A breakdown of reported cases of schools' unrests in
2018 is shown in table I below:
The Ministry of Education has taken steps guided by existing legal instruments to address

students' unrest. The Basic Education Act No. l4 of 2013 and Regulations thereunder
provide guidelines for cases of students' unrest, their management and adrninistration.
Table 1: Breakdown and nature of Schools' Unrest in 2018. Source: Ministry of
Education
SAIO Region Arson Walk- outs Sit ins Breakages Total

Central I 4 2 I 8

2 Coast 4 I 0 0 5

3 Eastern 22 9 5 4 40
4 Nairobi 2 l 0 0 3

5 North Eastern 0 0 0 0 0
6 Nyanza t7 0 I 5 23
7 Rift valley 12 7 I 5 25
8 Western 4 I 0 I 6

Total 62 23 8 l4 107
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(i) Actions initiated against the students arrested culprits include:

(ii) Arraignment in court

(iii) Suspension of students involved by Boards of management in accordance with the

Basic Education Regulations, 2015

(iv) Closure of affected schools for investigation and cost assessment in accordance with
Regulations 3 and 36 of the Basic Education Regulations

(v) Conditional re-admission of the affected students

(vi) Guidance and counselling

(vii) Basic Education Regulations Articles 33-39, stipulate how deal with mass

indiscipline in schools.

(f) Properties destroyed

The main properties destroyed through arson were dormitories and food stores whereas

other properties destroyed include window-panes, furniture, and students' personal effects

as shown in table 3 below.

Table 3: Property destroyed in various schools through arson attack

Source: Ministry of Education

Schools are working with the Ministry of Public Works to assess damage. On l3th July,

2018, the Cabinet Secretary asked school administrators to follow the proper assessment

processes to determine the extent of damage and cost implications to those involved. The

Ministry is working with regional and county officials to implement this directive.

(g) Measures to address school unrests

(i) Long term Measures

The Ministry has implemented and continues to implement recommendations of
Taskforce Reports commissioned by the Ministry and has put in place a multi-agency
standing committee to review and continuously advice on the implementation process.

(ii) Short-term measures

The immediate actions taken by the Ministry include:

(i) Extensive pre- monitoring of national examinations

(ii) Instruction to schools to double the number of teachers on duty especially at night in

boarding schools;

9

Properties lost under different categories Numbers of Schools

Dormitories & students' personal properties destroyed through
arson

58 schools

Other properties burnt (store, staffrooms) 6 schools

Phys ical faci lities (Wi ndow panes, furn iture) 7 schools

Totals 71 schools



There were other incidences like attack on teachers and fellow students but did not lead to
temporary closure of school. Generally there were tensions in some of the schools but
whose exact number could not established.

Possible causes of student unrest

From the findings of Kenya Secondary Schools Heads Association the causes of the

unrests can be categorized as follows: Social economic reasons, Political reasons,

Institutional reasons, Legislative reasons and copycat issues as the media highlights the

cases.

1. Social Economic and Religious Issues:

These include:

(i) Drug and substance abuse by learners

(ii) Poor moral values in the society

(iii) Violent methods of conflict resolutions in the society

(iv) Different ideologies in faith which conflicts with the school administration setup.

2. The Political issues include:

Methods used by politicians to resolve dispute is learnt and implemented in the schools

since the majority of the leaners are active players out there.

3. The Institutional factors

These factors include:

(i) Failure to adjust to change in management

(ii) Incitement by external and internal forces

(iii) Inadequate facilities both boarding and learning

(iv) Fear of internal examination as a result of pressure from home and sponsors

(v) Inadequate capacity building prior to appointment of the Heads of Institution.

(vi) Understaffing in schools which has led to some subjects not being well handled and

certain services not given to students.

(vii) Every teacher to be equipped with guidance and counseling skills

(viii) Lack of capacity in handling security issues in schools.

4. The Legislative challenges include:

Need to review the Basic Education of 2013 together with the Regulations in order to
address the gaps in discipline issues.

Develop regulation to operationalize the Children Acts as used in school.
Students arrested made in regard to planning student unrest of various schools in Kenya

Kenya Secondary Schools Heads Association reported a total of 186 students had been

arrested by 2no August 2018 in connection to planning student unrest in Kenya as shown
in table 6 below:
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Full time chaplains were to be employed by Ministry of Education, while Teachers

Service Commission was to employ full time guidance and counseling teachers. To date,

this has not been done, and proper professional guidance and counseling services are

lacking.

4. Free Secondary Day Education (FSDE)

The capitation to schools has been set at a maximum for boarding schools and not all
schools have adequate funds for infrastructure development .The Dr. Kilemi Mwiria's
Report of 2014 needs to be reviewed. This report put at a maximum the number of non -
teaching staff per school without considering size of land and population of students.

Instead, it considered only the number of streams. This compromises on provision of
security services in schools.

There have been delays in disbursement of Free Secondary Day Education funds

especially in term II, when there are many activities. This is also the longest term. The

delays leads to failure to provide services and payment of salaries to the non-teaching
staff and Board of Management teachers, Many of whom end up inciting students or they

fail to effectively deliver, which may then trigger the unrests.

5. Appointments of school administrators

Appointments of school administrators without training prior to appointments lead to
varied implementation of policies.

Status of implementation of the recommendation of prcvious task forces on school
unrests

19. The Kirima Commission (1994) and Claire Omollo Committee (2016)

These reports were not made public hence the implementation of the recommendations
was not done. Schools did not get an opportunity to study them.

20. The Wangai task force (2001) recommended amongst others;

Establishment of functional guidance and counseling departments in schools. The

departments were established; however the teaching load cannot allow the guidance and

counseling services to be effectively provided in schools.

Abolishment of mock Exams. This has been complied with. The schools no longer expose

students to mock exams. Students tend to fear internal Exams used for indexing and not
the National or the mock Exams. There are also too many continuous assessment tests

and midyear Exams that stress the students.

Involvement of students in school affairs and participation in appointments of their own

leaders. Schools have implemented this by allowing students to democratically elect their
leaders.

Addressing policy gaps in profiling indiscipline cases across schools. This has not been

effectively done and there is need to put in place a systern to profile, track and share

information on cases of student indiscipline across schools. This area is still wanting.
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(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

in term II without having to split this tranche into two between the two financial
years.

Review the Education Act to take care of the number of board members to be

reduced to nine or less, discipline procedures be reviewed to make the students

take Responsibility for their actions.

Indexing of candidates to be changed instead of using merit. Adaption of the first
come first served indexing process as to regard to admission.

Provide training for School Principals on leadership which entails values, vision
and influence to avoid emphasis on management and administration.

Prior to any appointment, the members of the Board of Managernent be trained

before appointment. Kenya Education Management Institute be equipped to offer
such training.

Post training of teachers in the areas of teaching before employment. There is rreed

to fast-track the establishment of the Kenya School of Teaching.

Use of NEMIS system in upgrading to be able to profile students. This can be used

in tracking cases of indiscipline among students. This will curb the transfer of
students with criminal behaviors.

Employ full time Guidance and Counseling teachers, chaplains and imams.

Decongest the overcrowded dormitories in boarding schools by ensuring Free

Secondary Day Education funds released have a component of infrastructure fund

for all schools to benefit, with top up for schools with low population.

Reconsideration of criteria of registering boarding schools by establishing the

minimum number of students a school should have before the school is given

boarding status.

Minimize the introduction of many policies by The Ministry of Education and

Schools, Administration some of which are radical, to avoid thern being rnet with
stiff resistance however well intended they could be.

There is need to relook at the assessment framework to reduce pressure on learners

to pass exams, including the demand for grades on teachers and Principals as this

leads to loss of focus and put ernphasis on producing a holistic learner.

Establish a common Code of Ethics for Students to avoid each school coming with
different approaches in dealing with similar cases of indiscipline. A common code

will make students understand what is universally acceptable of them in all our

learning institutions.

In the new curriculum, the lower secondary be undertaken in day schools so that

there will be only three (3) years in boarding schools. This will allow
parents/guardians to spend more time with their children.

t9



empowerment and sector relations; child protection and welfare; chaplaincy; counselling

and life skills coaching.

The National Parents Association underscored the various factors that could be

contributing to student unrest and their various recommendations as shown in table 7

below:

Factors that could be contributing to student unrest and their various

recommendations

1. Resistance to justifiable transfer of teachers and school managers.

Delocalization is paramount to growth of education in the country and must be

implemented. Unfortunatety it is resisted by certain stakeholders and has consequently

resulted in unrest.

Recommendations

Awareness is vital among parents and students on the importance of transfer of school

staff. This will avert incidents of unrest. Parents should desist from participating in such

resistance.

The Board of Management should manage smooth transition following transfers. There is

need for newly transferred teachers to first establish good relationships with students, as

they engage them in learning.

The government should ensure delocalization is done early and not in second term when

exam pressure is beginning to build.

The government should put measures to protect the Teachers Service Commission in the

process of delocalization of school staff. . NPA should be funded to undertake a national

awareness and early warning campaign.

2. Professional guidance and counselling

There is a causal link between lack of effective guidance and counseling services and

unrest in secondary schools. It is underutilized and attributed to learners with disciplinary

cases. Even rvhere there are teacher designate-counselors, they are time-constrained to

offer adequate counseling services to the students as they are expected to continue

performing their regular classroom instruction duties. The need for professional guidance

and counseling as well as mentorship services for students cannot be over-emphasized.

Recommendations

There is need for parents to take an active role in guiding and counseling of children.

Parents should not solely leave the practice of guidance and counselling to teachers.

The school management should create awareness of the need of guidance and counseling

and desist from the notion that guidance and counseling is for undisciplined learners.

The government should provide funds towards guidance and counselling programs in

schools. The Ministry should allocate full time professional counsellors to all schools.

Where possible the NPA should be funded so as to train local representatives or
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6. Long second term

Creation of a longer second term creates places undue pressure on learners because they

are in school longer than the other school terms and are subjected to a greater workload.

The longer second term subjects learners to more work load.

Recommendations

Parents should be actively engaged in determining school term dates.

The school Board of Management should create an enabling and comfortable
environment for the learners

The Ministry should provide more funds to schools to enable them facilitate a conducive

environment for learners during the longer term.

7. Disconnect between parents, teachers and learners

The lack of a proper relationship among parents, teachers and learners creates a gap

whereby learners fear addressing their problems effectively and requesting much needed

support.

Recommendations

Parents should ensure that they are in constant communication with the learners and

teachers.

The school management should create an enabling environment to foster relationships
between teachers and learners

The Ministry should enhance policies to ensure a good working relationship between

teachers and learners is upheld.

National Parents Association should be supporled financially to organize forums where

learners, parents and teachers openly engage and interact so as to foster respect and trust
among them.

8. Monotony of the school program

The school programme is repetitive and monotonous with limited flexibility.

Recommendations

The Ministry of Education should explore ways of making the school programme

flexible, innovative and interesting for learners.

9. Deprivation of time for sleep and co- curriculum activities

Lack of co-curricular activities and enough tirne for sleep and play adversely affects the
physical and mental health of the learner.

Recommendations

Parents should liaise with NPA to advocate for more staffing of teachers in schools.

The Ministry should increase the allocation of teachers in schools
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Recommendations

Parents should not expose learners to violence at home. In partnership with NPA, they

should speak against any form of violent displays in all platforms. They should counsel

children on any violence they witness.

The schools' Boards of Management should work with the schools' administration to

ensure that school rules are followed and regulations to curb violence in schools.

The Ministry must ensure that the set out policies to curb violence in schools are be

implemented. Any violence actuated on a minor should be severely punished.

14.Increased permissiveness and laissez- faire approach in the society.

Society embraces personal choice and liberty in most settings today. This has influenced

parenting methods and leadership styles in institutions and weakened deterrence of
misconduct.

Recommendations

Parents should actively instill discipline, train and equip learners with the necessary life
skills for survival in the society.

The Ministry of Education actively promote good behavior within the Education sector,

reward its staff for good conduct and guide them accordingly.

The Ministry of Education should ensure that schools and institutions act within the law.

For instance, the Kenya Children's Assembly which a programme of government has the

effect is to dilute the values and principles of discipline instruction in proper learning.

15. Weak enforcement of policies

The government does not regularly and satisfactorily supervise basic education

institutions.

Schools that are left to operate without supervision easily deviate from accepted standards

and would suffer student unrest easily.

Recommendations

As principal beneficiaries to the provision of education, parents should be the first line of
oversight of institutions. The NPA should actively evaluate on the report of the schools

and call for action where necessary,

The Ministry of Education quality and standards assurance field officers should

frequently visit schools for quality assurance and provide guidance as appropriate.

The government should fund and facilitate the NPA to effectively execute its mandate.

The Ministry should also increase the number of its quality assurance officers.

16. Substance and drugs abuse

Drug and substance abuse is very high in the Kenyan society. Drugs such as alcohol and
rrqrinrtc crrhcfonaac o*a aacil.r.^^oooihlo fn laorncrc 'Fhc rliraaf ^hrr"inol 

qnd ncrrnhnlncinalq^ v v*rr rJ r..J er v*.

effect of these drugs including the attendant withdrawal symptoms is behavior that would

result in unrest.
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19. Undue strictness

Overly strict treatment at home and at school is a cause of unrest in schools. Lack of
opportunity for expression and abuse from parents may cause rebellion and mass

misconduct. The learners become rebellious as a way of seeking freedom

Parents should administer discipline with moderation and justification.

The Board of Management should administer discipline with moderation and

justification.

Newly promoted/ posted staff should be prudent when introducing new rules or

procedures. Education field officer and the government in general should enforce policies

and guidelines on discipline.

20. Unfair/unjust sharin g of responsib ilities

Schools administration tend to practice unjust sharing or responsibilities amongst teachers

in school. This leads to discontent among the school staff and therefore teachers fail to
focus on teaching and molding students.

Parents should actively engage the institution on matters of fairness at the workplace.

The Covernrnent should keenly analyse work procedures in schools and ensure fair trade

practices are practiced.

21. Unlawful Procurement business with institutions

Some institutions fail to adhere to procurement laws and allow teachers to do business

with the institutions they work in. This is against procurement law as it amounts to

conflict of interest, and creates discontent among the staff who feel left out and/or

subjected to unfair competition. Discontented scl,ool staff would cause unrest whenever

they find an opportunity.

The Ministry of Education should work with sector players and ensure strict compliance

with procurement laws and guidelines.

22.Lack of proper training in management for school managers

The Teachers Service Commission should ensure that institution heads are properly

trained as managers and duly vetted. Mismanagement is itself a direct cause of unrest.

Recommendations

The Teachers Service Commission and Teacher Training institutions to ensure that

management training is duly offered to all teachers and should be a prerequisite to

promotion of teachers to managerial positions.

Institution Managers and Boards of Management should undergo management training.

The Government should ensure that ensure that management training is duly offered and

is a prerequisite to promotion of teachers to managerial positions. It should also offer

technical assistance through public officers available at the nearest government

headquarters.
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CHAPTER FOUR

4.0 COMMITTEE FINDINGS

The Comrnittee findings on the main causes of the student unrests in secondary schools

brings to attention many concerns that require interventions by all education stakeholders

at the school level, societal level and the Ministry of Education.

The Committee findings on the causes of strikes are as follows:

l. Limited professional guidance and counselling

There is a causal link between lack of effective guidance and counseling services and

unrest in secondary schools. Guidance and counselling is underutilized and attributed to

learners with disciplinary cases. Even where there are teacher designate-counselors, they

are time-constrained to offer adequate counseling services to the students as they are

expected to continue performing their regular classroom instruction duties. The need for
professional guidance and counseling as well as rnentorship services for students cannot

be over-emphasized.

2. Increased permissiveness and laissez- faire approach in the society

Society embraces personal choice and liberty in most settings today. This has influenced

parenting ntethods and leadership styles in institutions and weakened deterrence of
misconduct. Alarmist media coverage of school unrest propagates the vice and

encourages other learners to follow in the same suite as a way of expressing sympathy

and peer approval.

3. Failure to address indiscipline in transferred learners

Transferred learners are not accorded the necessary professional help after being

transferred to other schools due to indiscipline and a lack of a clear framework of support.

4. Examination stress and promise of leakage

Examination stress caused by the numerous exams in schools and the unlawful

expectation or promise of leakage would culminate in school unrest.

5. Long second term

Creation of a longer second term creates places undue pressure on learners because they

are in school longer than the other school terms and are subjected to a greater workload.

The Ionger second term subjects learners to more work load.

6. Lack/Poor Communication between parents, teachers and learners

Lack of a proper relationship among parents, teachers and learners creates a gap whereby

learners find it hard to communicate their problems effectively and requesting much

needed support.

7. Monotony of the school program

The school programme is repetitive and monotonous with limited flexibility. Such

programs creates boredom amongst the learners who may resort to find alternative ways

of breaking the boredom.
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16. Over strictness

Overly strict treatment at home and at school is a cause of unrest in scl'rools. Lack of
opportunity for expression and abuse from parents may cause rebellion and mass

misconduct. The learners become rebellious as a way of seeking freedom.

17. Unfair/unjust sharing of responsibilities

Schools administrations tend to practice unjust sharing or responsibilities amongst

teachers in school. This leads to discontent among the staff of the school and instead of
teachers focusing on teaching and on how they will help the learners they seek out ways

of seeking favours. If they are denied they will find ways of causing unrest.

18. Unlawful Procurement business with institutions

Some institutions fail to adhere to procurement laws and allow teachers to do business

with the institutions they work in. This is against procurement law, but more importantly,
it creates discontent among the staff who feel left out and/or subjected to unfair
competition. The "aggrieved" teachers would cause unrest whenever they find an

opportunity.

19. Lack of proper training in management for school managers

The Teachers Service Commission has more to do in ensuring that institution heads are

properly trained as managers and duly vetted. Mismanagement is itself a direct cause of
unrest

20. Lack of adherence to set term of service by members of Board of
Management

Many Board members serve for so long a duration that they can even be termed as "life
members". Normally such members hold an undue sense of entitlement or ownership of
the school that they can engineer unrest if a new Principal whom they do not like is

posted to their school.

21. Unjust enrichment from school income generating activities

There should be a clear policy on creation and utilization of monies raised from various
income generating activities. Some Principals are reported to collude with education
officers to swindle money that has been raised by schools from various avenues such as

hiring of premises, buses, farming, bakery, etc. this is bound to cause discontent and

trigger unrest.
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10. The Basic education Act 2013 should be reviewed to co-opt Government

administration officials such as County Commissioners and Chiefs in Board of
Mahagernent membership to give them an opportunity to share security intelligence

from time to time to the Board.

I l. School Heads should pursue dialogue (through regular barazas, suggestion boxes) as

an appropriate approach in handling issues affecting schools and involve students and

teachers in decision making.

Teaching and School Leadership

12. The Teachers Service Commission should establish a framework where a teacher can

rise based on performance without becoming Principal if they are not interested so

that they spend a little more time on molding students

13. Consequently, all new school leaders must undergo preparatory training for effective

school leadership in addition to regular capacity building programmes for school

principals, deputy principals, and Boards of Management. There is need to first track
the establishment of the Kenya School of teaching.

Guidance and counselling

14. The Ministry of Education and the Teachers Service Commission should

expeditiously facilitate all schools to establish efficient and effective guidance and

counseling programmes in all schools. The objective of the Guidance and counselling

department should be to help students with issues ranging from stress, religious

conflicts, low self-esteem, addictions, broken families, and poor academic grades

among others.

15. School administration should organize termly seminars to sensitize parents on their
role 

. 
in the upbringing on their children. Every school should establish a

comprehensive Parent Participation Plan published at the start of each term. These

will strongly provide opportunities for involvement of parents in their children
development and learning.

Management of internal examinations

16. Teachers should ensure that the syllabus is cleared within stipulated time as

scheduled by Kenya Institute of Curriculum Development. This will help build
confidence amongst the learners and candidates panicking and restlessness during
exam period especially in second term.

Children Act,2012

17. The Ministry of Labour should develop regulations to operationalize the Children's
Act in schools.
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Non-teaching staff

29. The Ministry of Education should review the salaries and wages of Non-teaching
staff develop their structured code of regulations.

30' The Ministry of Education should develop clear guidelines on staffing norms for use
by schools when authorizingemployment ofnon-teaching staff in allpublic schools.

Role of Models

31. Every School should establish mentorship programes to inculcate student's
confidence, self-esteem and skills that they need to be successful in school and in
Iife- These would also contribute to strong and healthy communities.

32. Under the mentorship programme schools should regularly invite renowned
motivational speakers vetted by the Ministry of Education to address specific areas
like negative effects of secular music, drug awareness campaign, effects of
pomography, peace campaigns etc.

33. Every school should atlocate every teacher approximately 15 or 20 students
(mentees) who should be accountable to the teacher on their class work, extra-
curricular activities and character.

The National Intelligence Service

34. The National Intelligence Service should take an active role in gathering, collecting
security intelligence information from schools on students activities/security and
sharing the same with the School administration and advise on preventive measures
to avert students unrests.

35. There should be close working relationship between school administration and the
officers of the Ministry of Interior and Coordination of National Government in
overseeing security in schools.
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CIIAIRPEIISON'S }'OITI'WO III)

Thc Deparrnlental Conrnrittcc on'li'arrsport. Public Works ancl llousirrg is cstablishccl and

r:randated under Standing Ordcr No. 2l(r to:

(u) invcsligate, inqnirc itilo. uncl report on all ,naltcrs rclulitrl4 to thc nurncktta,

ntanagcntcttl, uclivilias, udntini.rtulitut, opcrulion.s unl estimcttcs o.[ the u.ssignud

fulinistrics ond clcpetrtn,ants, utrd

@ nwkc rcports und rccttntmenclntiorts to tlrc House a.t o.ficn crs pttssibla, including

r e c o n u n e n dctt i o n o,l' pr- o 1to.s c d I c gi s I u I k t n.

Pursuattl to its gcncral power of inquiry, arrd in response to lhc conccrns raised by t5e general

ptrblic. tltc Cornnrittee resolved to inqtrirc into the Kenya Airways' (KQ) Privatcly Iniriatccl

Investntent Proposal (PIIP) to Kcnya Airports Authority (KAA) rvith a view of presenting tg a

report to the House under the follorvirrg terms of refcrcnce;

l. Policy issues;

2. I{uman resource issues;

3 Lcgalcompliance; and

4. General issues of concern to the people.

TIIE AFOI(EMENTTONED ARE TOO BROAD FOR TOus

The Cornmittee wrote to key stakeholders in the transport subsector ald placed an aclvert in thc

local dailies on Friday, Marclr 29. 2019 inviting thern to submit thcir views on the proposal.

Thereafter' the Cornnrittee held several meetings where it met with the stakeholders to considcr
the submissions received as irrcorporated in this report. Memoranda were received tiom
members of the public and key stakeholders in the aviation sector tlrrough the OfIice of the Clcrk
of the National Assembly. The Comnrittee lirrther held meetings with Officials fronr the State

Department of Transport, Kenya Airways, Kenya Airports Authority, Kenya Civit Aviation
Authority (KCAA), the Kenya Aviation workers Uniorr (KAwu). the Kenya Airlinc pilots

Association (KALPA) and the Kenya Association of Air opcrators (KAAO), the National
Treanrry and the officcr of the Attorney ceneral, among others.

'l'hereafter, the Commincc procceded for a report writing retreat which provided t5e opporlu.ity
to consider the submissions o[ the public and stakeholders ancl to further clraft. consider and

approve its Report.

,
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The Comminee apprcciates the assislancc provided by thc Officc of the Speaker and of the Clerk

of the National Assenrbly that enabled it to conducl its inquiry.

I take lhis opportunity to thank all Menrbcrs of the Committee for their input and valuable

contributions during the dcliberations on the inquiry.

Pursuant to provisions of Standing Order 199 (6), and on behalf of the Departmental Committee

on Transport, Public Works and Housing, it is my pleasant privilege and honor to present to this

llouse the Report of the Committee for adoption.

L.

HON. DAVID PKOSING, MP

coMMrrrEE oN r*ntffitflfifit"1I *oo, AND HousING
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I.O PRET'ACII

Comrnittcc Mandntc

l. l'he Departntental Committcc on Transport, I'ublic Works nnd l-lousing is establislrcd unclcr

Stnnding Ordcr 216 who.se nrandatc pursuant to the Standing Ordcr 216(5) is as follows-

(a) Investigate, inquirc it'tto, and rcport on all matters rctating to the mancjate.

n'lanagemetrt, activities. adnrinistration, operations and estirnates of the assignecl

Ministries and depar.trnents;

(b) Study the programme and policy objectives of Ministrics and departments anrl thc

effectiveness of the im plernentation;

(c) Study and review all legislation referred ro it;

(d) Study, assess aud analyze the rclative success of the Ministries and deputments as

rneasttred by tlre results obtained as compared with their statcd objectives;

(e) Investigate and inquire into all matters relating to the assigned Ministries and

departrnents as tltey rnay deem necessary, and as may be refered to them by t6e

House;

(0 To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approvc, except those under Standing Order 204 (Committea

on Appointmentsl;

(fa) examine treaties, agrcements and conventions;

(g) make reports and rccommendations to the House as often as possible, includilg
recommendation of proposed legislation;

(h) considcr reports of Commissions and Independent Offices submitted to the l-louse

pursuant to the provisions of Articlc 254 of the constitution; and

(i) Examine any questions raised by Members on a matter within its mandate.

2. The Second Schedule to the Standing Orders mandates the Cornmitree to consider mattc*
rclating to the lollowing subjects:-

a) Transport;

b) Roads;

c) Public works;
x
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(l) ('prrstructirllr iurtl llilitllcll:ulcc ttl'trrittls. t'irrls itntl hrrilclilrgs;

c) Air itrtrl scrtlxrtls: ittltl

l) lltrusittg.

j. lrrcxccrrtilglIisrllrrrtlltc.t[cCotttrniltccovcrsccsvittitttt.sStatcDcpartmcnls.namcly:

I

ii

iii
ir'

l'lrc Stltc l)cpill'tl'llclll ol"l rnrlsporl;

l'lrc Stlrtc l)cprtrtrucrtt ot' lnll'itstrtlcttlrc:

I'lrc Stltc l)cpirrtrtrcpt oI l'l6u.sing arrd [.lrlrart Dcvcloptncntl

l'hc Stutc l)cpitrtnrcttt ol'Public Works; and

I'lrc Statc l)cpitrttncnt of Slripping and Maritinrc A[[nirs'

Nlcrrrbcrsltip of thc Commiltcc
4. 'l'hc Oolrrnirrcc rvas constituted by tlrc I'lousc on'fhursclay, t4th Decembcr,20l7 conrprising

ol' the lbl lorving Mcntbcrs:-

Nrntcs
Hon. t)avid Pkosing (Chairrnan)

llon. Moscs Kuria (Vice Cluir)

I-lorr. f)ominic Kipkoech Koskei

llorr. Pcris Pcsi 'fobiko

I lon. Kulow Maalim Hassan

l.ton. Mugambi Murwitlrania
Rindikiri
FIon. Sanruel Arama

I lon. Sharfi'ack John Mose

llon. Rigathi Gachagua

I{on. Rehema Dida Jaldcsa

ljon. Ahmecl Bashane Gaal

I lon. David Njugtrna Kiaraho

I-lon. Johnson ManYa Natcca

Hon.'[om Mboya Oclege

l-ton. Suleiman Dori llamadhani

lton. Ahmcd Abdisalan lbrahim

l-ton. Gideon Mutcmi MulYtrngi

Constituency
Pokot South

Gatundu South

Sotik

Kajiado East

Banissa

Buuri

Nakuru Town West

Kitutu Masaba

Mathira

Isiolo

'Iarbaj

Ol Kalou

Mumias West

Nyatike

Msanrbweni

Wajir North

MwingiCcntral

Pnrty
Jubilee

7.

3.

rf.

5.

6.

7.

8.

9.

r0.

il.
t)

t3.

14.

15.

16.

17.

Jubilee

Jubilee

Jubilce

EFP

Jubilee

Jubilee

Jubilcc

Jubilee

Jubilee

I'DP

Jubilce

ot)M

ODM

ODM

ODM

WDP
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l8

l9

Hon. Savula Ayub Angatia

Hon. Vincent Kemosi Mogaka

Lugari

West Mugirango

ANC

Ford K

Committee Secretarirl

5. The following officers facilitate the Committee in ir activities -

l. Ms. Chelagat Tungo Aaron Clcrk Assistant I

2. Mr. Ahmcd Salim Abdalla Clork Assistant III
3. Ms. Mercy Wanyonyi Lcgal Counsel I
4. I\fu. Walala Ronald Legel Counsel I

5. Mr. James Muguna Research Officer III
6. h/t. Abdinasir Moge Yusuf Fiscal Anelyst I
7. Mr. Collins Mahamba Audio Ollicer

8. IvIs. Zainabu Wario Scrgcant rt Arms
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ct I AP't'til{ 't'wo

2.0 BACKGtTOUNt)
(r. 'l'hc Kcrrya Airways llt,C (KQ) subrnitlccl ir l'riviitely lnitiated [nvcstmcnt l)roposal (Plll'; to

Kcrrva Airporrs Autlrority (KAA) irr a clocurncrtr clatcc! 3td October,20l8 dubbcd "Proicc'l

Sitnbtt l'uhlic Pyiruile Purtnershil, (l'l'P).fitr Jonn Kenyatla lnternatiottul Airport (.lKlA/".

r\nncx I

7. lrr thc l)llP clocuntcnt. KQ notcd that thc Proposal rvas informed by thc fact that thc aviatiort

scctor is critical to thc clevclopmcnt of tlre Kenyan cconomy. According to KQ estimations,

thc aviation industry corrtributcd USD 3.2 billiorr and supported 620,000 jobs in 2014 alone.

l(Q lirrther noted that dcspite the stratcgic importance of the aviatiort sector, the scctor faced

tlutner'ous chaltenges in the past whiclr have lintited its potential to compete internalionally

lor lltrsincss clrstorners attd tourist traffic.

I KQ nored that it is in light of this challenging background that it proposcs a takeover of the

Jonro Kerryatta International Airport (JKIA) operations and managcmcnt through a 30-year

concession agreement, Thc objecrive of the proposal was given as ensuring efficiency of both

.IKIA arrd KQ opcrations through central management and leveraging on possible synergres to

supporr JKIA's desire for becoming a regional lrub and positively impacting the aviation

scctor's contribution to the economy.

9. 't'lre expected outcome flrnnr the inrplenrentation of the PIIP is given as the growth of the

Country's Gross Dornestic Product (GDP), development in different segments of the

economy. job creation witlrin airline-related industries, increased support for export of goods

and services, and transfcr of Capital Expenditure (CAPEX) and Operating Expenses (OPEX)

risks from the public sector to the PPP partner. KQ further noted lhat their proposal is in line

rvith practices of other countries which use aviation sector and in particular national airlines

and llagship airporrs as a catalyst f,or economic groMh as seen in Ethiopia, the United Arab

Ernirates and Qatar. In sumnrary, thc PIIP highlights the following areas-

KAA Inefficiencies

IO According to Kenya Airways, some of the ineff-rciencies proposed to be rcsolved by thc

PIIP include JKIA failing to cornpete and losing its role as the intemational hurb for Kenya.

KQ noted that-

(a) Nairobi airport is operating in a competitive environment dominated by the

increasing role of neighbourirrg Addis Ababa and Gulf airports

'l
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(b) Ovcr tlrc lust ll.rv ycurs l)ohu lnd l)trhai ltavc hccorttc world-class airports rvith

llc.st-irr-cluss inli'astt'trctul'c to scrvc rnilliort.s ol'l).rsscngcrs pcr ycflr as a rcsult o['

rnnssivc irrvcstrrrcrrt hy tlrc rcspuctivc cuuttlrics in thc airporls assels both in lcrm.s

ol'thu airlxrrl cir;llcity arrd quality ol'inliastructurc to scrve passcngcrs.

(c) JKIA is losing its status Lo conr;:ctitiorr artci it rttay soon beconre a hub [br I',ast

All'ica tcgion only and iIrro signilicitttt cltangcs arc ntaclc its rolc miglrt bc tlrcn

l:rkcrr ovcr by Atldis Ababa, ltrllou,cd lry thc ncw nirport. to bc constructcd in

l:thiopia, which will nrainly serve it.s national carricr. Ethiopian Airlirrcs (F.'l').

(d).lKlA has bccrr undcr-irrvestcd overtlrc years and rcquires signilicarrt CAI'EIX to

intprovr: thc quirlity of scrvices providcd both to passcngers and airlines which

opcratc to ancl liorn Nairobi. -t'he assets reqr.riring upgradc inc,lude: runway.

aircraflt parking arrd aprons: terrninals and conrntcrcial areas.

(c) l,ack of itrvcstmcnts within tlrc next 5 ycars will result in a drastic re<luction ot'

JKIA's capacity llnrrr thc current 7.2 Million passengers to approxirnatcl_v 5

Million passcngers per year (30% drop in tratfic). The PIIP and realization of its
plarrncd CAPEX invcstments will spur traffic growth (up to I I million passengcrs

in2022, l6 nrillion in 2030 and 34 nrillion in 2050)

(t) Significant upglade of JKIA infrastructr.rre and need flor growth of the capacity

requires signilicant investments within the concession period. JKIA generares

significant profit to Kenya Airports Authority (KAA). It is, however, consumed

and erodcd tluotrgh losses generated every year by local airports and airstrips.

JKIA's profitability is 45o/o compared to KAA's 24oh. Tlte gap is a consequcnce

of losses incumed by l7 financially unvizrble airports and airstrips.

(g) the current setup docs not allow elficient accumulation of funds sufficient for

dcvelopment of, the hub in Nairobi and making it a primc aviation assct in Kcnya.

(h) the slower growth or decline of passengers at JKIA will negatively impacr size of
reventlcs and profits of local domestic airlines and airports. Althouglr this would
trrean temporary problems with finarrcing local airports in the shorr run. ir will
definitely support their financial su.stainabiliry in the long-term perspccrive.

RCPOlt r oN lIIE lNQt,llrY lMr() Tll[: t,RoPosED t(ENyA AtlilVAyS' ptuv^'ili1,y tNt'|.t,\Tr:D
INVESTMI:l{T PIIOPOSAt,'t'O KENYI\ AtRt,OR'rS rtU't't tOtU'ty
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ll. KQ lirrtlrcr notctl tlrirt thc I'lll' scuks lrl rcs<llvc thc incl'licicncy oI KAA's improper

lritluttcu ol'rcr,crrrrc s()ur e cs. lrt this t'c13artl, il tttrlcs llt:tt

(:r) Ir4orlcnr. mrrltt-cllss airlxrrts carn thcir prollts nrainly liont pas.scnger-rclatcd

s()urccs iurtl it is lirr this t'eASon that sontc of thc intcrnational airports do not

ch:rrgc trltlilirrrr:rl llrrxlirrg ltcs irr orrlcr [o ilttract as n'riu)y cr.tston]ers as possiblc.

(b) llowcvcr. .lKlA is higlrly-rlcpcndcnt on aclonauticitl rcvcnucs liont Ailport

l)asscrrgcr Scrvicc Clrargc (n PSC), landing fbcs, air briclge and fucl conccssions

rvhich corrstitutc arourrcl 80% of its total rcvcnues. .IKIA is not utilizing its

polcntial to gcrrcralc lcveuuc l'rorrr comnrercial arcas and othcr non-acronautical

l'ccs chargcrl liorn cornpanics ope rating at the airport. According to best-practices,

KAA shoukl build its orvn profit ccntres acquiring nrargin from serving end-

custonrcrs. As such, utiliz.ation of thc non-acronautical revenues shall bring

arltlitional irrconrc which can significantly support firrancittg the CAPEX

irrvcstmcnts rctluirecl to grow llre airport's capacity and irnprovement of its
sclvice quality.

12. Additionally, KQ stated tlrat it has thc potcntial to increase thc efficiency of JKIA

opcrations through introduction of world-class standards.

'fru nsucl ion Sl ruc I u rc
l:i KQ notccl Lhat it considercd various options to address thc incfficiencies identifled. The

l'llP ptoposes the concession of JKIA to Kenya Airways, accompanied by sectoral reforms

to allow Kenya's aviatiorr to shilt from a dcfensive strategy to a strategy focused on

gaining market slrare. According to KQ, the most efficient way of using national assels to

rvork for the long-ternr benelit of the Country, and to this end the overriding objective that

lcd to its proposal untler thc PIIP, was to ensure KQ's control over the operations of JKIA

to cnahle it to rnake unhinclercd inveslments in the airport.

14. KQ tlrereforc proposcs to fionn a Special Purpose Vehicle (SPV) specifically dedicated to

operatirtg, managirrg and dcvcloping JKIA for a period of 30 ycars. KQ and the SPV are to

fall under one managcrncnt structure while other Kenyan aerodromes are to continuc

opelations untlcr Kn A.

15. Ilre conccssion tr: bc granted to the SI'V mandates it to opcrate, maintain and develop

.IKIA: operate and cttntrol JKIA asscts, all revcrrue sources and operating costs; ensure

Iil:t,()R't'oN t'!rt; tNQt,ilrY tiri'ro't'rti t,llot'ost:D KINYA AtltlVAYS' trRlVA',rULy tNl'n,rT]:D
lNv lrs'| illiMf PnOf (rSAl. 1'(} KUNYA rt llll'OR'lli AtlTl lOlttTY
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c(rnll)liilncL.rvirlr locrrl. rcgitlrtll irutl intertrltiourl sl;rntl;ttrls tttttl slot'lllli; itltd collcct cltitt'llcs

lirr thc usc ol'.lKlA h.v vlr.iorrs uscr.\, lt is strrrctrrrctl itr lirrc rvith thu prrlvisiotts tll'scclirrll

6l(lXrl) ol'lhc l)rrhlir: l)rivllc l)lrlrrcrships Acl. 201 I whiclt itlkrws litr strch a liitntcwtlrl<.

'l'lrc.\l)V 
is ttr olunrtc. rrruirrtuirr. rclrlbilitlrtc lrrrl lt1t11t':rtlc cxisling JKIA irrliastt'ttclttt'c;tlttl

lircilitics itttcl clutrgc uscr lccs rvlrilc pttyirtg coltccssiott lccs to KAn.

lit1l 7_4r 11l;11 c I i( | t t ( I e n N, t tl.\

16. lnllrc Plll'). KQ prtrposcs tlrlt currcnt.lKlA-rclatccl liirbrlitics lcntaitr in KAA. lt ttrttcs tlrlt

tlu atlcqrrncy ol'thc ooncc.ssiun lcc lvill cnsul'L: that l(AA is ablc kl rcpay cxisting loitn.s iuttl

irrtcrcsts.

17. As lcg:rrtls JKIA stat'l. KQ prol:uses to crrglgc KAA, tlrc (iovcrnnrcnt. thc cntployccs. tltr-'

tuniorr (o cusurc thilt nn acccptrblc solution is arrivcd at in rclation to thc cmployccs. As utr

irtitill proposal, KQ conrnrits to sccond all thc currcnt JKIA strfl'to tlrc SPV on thc surnc

tcrrrts lbr a pcriocl ol'l2 ntontlts. Allcr thc sccorrclrncrrt pcriod, thc KQ is to givc Lhc

ctttploycos (ltc optiorr ol' br:ing trartslcrrccl to tlrc Sl)V uporr whioh thc cmployccs rvill

reccivc thc trattslbr proposill, [)otcntial crnployccs rrot transl'crrccl to the Sl'V alicr'

sccotxltttcut pcriotl lvill lrc lcallocatc<l by Knn to othcr' :rirports ancl zrirstrips.

Rcsponsibility tbr atty ctnploycc rclatcd costs i.s to lrc tlcfinccl by partics in thc proccss ol'

ncgotiations.

18. As pcr thc proposal. lhc Sl)V will bc 1007o orvncd by KQ but will allow fbr potcntierl

ntirrority irtvestnrerrts by othcr parties in thc futurc. KQ commits not to losc controt ovcr

thc SPV cluring thc whole conccssion duration.

19. Fortlrc rnatugerncnt ol'the SPV, KQ is to rcly on currcnt JKIA rnanagcnrcrrt, stalIand an

cxlcrttal Airport Advisor to implcrnent world-class solutions ancl best practices in runrrirrg

tlrc airport. Some of the its pre-.sclccted Airport Advisors includc 'l'AV Airports, thc

leading airport opcrotor in 1'urkey, Groupe ADP ,an intcruutional airport opcrator basccl ip

Paris, Schipltol Arusterdam Airport, [3gis Group, a l-'rcncl'r cnginccrirrg ancl corrsr.rlting

group and I?lanringo Interltal.ional ,a Dubai bascd globa! duty frce and travel rctait

operator.

20. KQ ftrrthcr commits to pay a rcgular conccssion lcc lbr disposirrg thc clcl'inecl assct.s.

Conccssion fce will consist both ot'a l'ixccl cornponcnt (to covcr KAA liabilitics) ancl u

vuriable onc basctl oll thc rcvenuc gcncratccl by JI(lA in thc last, auclitccl financial ycar

(revenuc-sltaritrg tnechanism). KQ notcd lhat tlrc proposcd prgjcct is sel[-tinancing arrd

RIPORT ON 11lE lNQt'lllY lN'l'o't'ttE t'R0l,osl.:D til.:NyA Ailllv,\yS. t,Itrn'l'l..t.y lN!'t.t^Tt.:t)
l Nv Es l'trfl.llfl' t'llo!'os^ t, To t(tiN y^ A ut p()R l s,r l t' fl !()tu.t.y
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clrrcs nol rctlui;c ltlclitigpal Viahility (iap l:trnding (V(iti). strch lirntling only potentially

hccorning ncccss:rry ro strl)port KAA with financittg any dc{icit with rcgard to thc

opcratiotts of'tlrc olltcr ltrctrl itil ports artcl airstrips.

21. KQ llso commils ltr rninirrrurn CAI'llX invcstmcnts in runway, parking, aprons and

tcrminats.'l'lrc mirrirrrutrr invcslmcnt rccluircnrcttts arc subjcct to ncgoliations and

agrccmenr witlr KAA. KQ tirrtlrcr assumes a capital structurc lor thc projcct ol80: 20 ot

dchr to cquity rario. nuitchecl to tlrc t'llP is a financial model estimating thc cxpected

prol'rtabiliry of thc lrrojcct and calculating the valuc ol'conccssion fee to bc paid to KAA

on annual basis.

22. For the succcssful implemcntation of thc PIIP, KQ notes that it will requirc variotts

regulatory anrcndments and tax exemptions, thc t'llP dcfines regulatory amendmcnts

necessary to cxeculc thc Pro.jcct as welt as other changes and tax exemplions which will

significantty suppotl aclrievement of Project objectives. These included amendments to-
i. Scction 2, 8, 12, l7A,l7B, l7C and l9 of thc KAA Act to excludc charges that

will be collcctcd by the SPV from the funds that must be rcmitted to KAA; to

exclude JKIA fionr the adrninistration, management and control of KAA and

exctudc JKln property lrom the exclusive administration, control and

managcment by KAA; to enable KAA delegate its powers to administer, control,

operate ancl maintain JKIA to the SPV; to expressly allorv KAA to enter into

concession agreements with any pcrson to operate, administer, control and

nranagc one or more aerodromes; to exclude the remitting of charges collected

from JKIA to the KAA Fund and direct the collections to the SPV and to release

all JKIA assets liom any existing security in favour of KAA lenders and exclude

them from automatically being charged during the period of the concession.

ii. Paragraph 2 of the Kenya Airpo(s Authority Concession Order to exempl tariffs

collected fronr JKIA fronr being remitted to thc KAA and direct the tariffs to the

SPV.

iii. Section I and 64. of the Air Passengcr Scrvice Charge Act to allow for the

collcction of the charge by the SPV or its payment into a Fund created for the

benefit of the SPV, to ring-fence the APSC collected at JKJA from other airports

and to make it mandatory for the Cornmissioner to pay the APSC collected from

passengers at JKIA directly to the SPV or a Fund established for the benefit of the

SPV.
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iv. revokc thc Air Passcrrgcr Scrvice Chargc Act (Apportionmcnt) Orcler and

gazettertrertt ol'a rrcw orclcr lirr thc Sl)V to llcncfit n PSC.

v. Sucticrn 639 (l) of thc Companics Act and thc lncomc Tax Act to cnable KQ

olTset its tax losscs [r'orn thc profits of thc Sl'V,

vi, Scction 5 of thc l)irst Sclrcrlrrlc lo tlrc Valrrc Acldcd I'ax Act lo zcro-ratc thc valuc

acldcd tax on all taxnblc supplics maclc t<l and by thc SPV and KQ.

vii. Scction 5 Part A of thc Sccond Schcdulc to thc Excisc Duty Act to excrrrpt all

cxcisable goods irnporl.ecl by the Sl)V arrtl KQ frorn excise duty; ancl

viii. Scctiou 59 o[ lhc Public Privatc Partncrslrips Act to providc for circumstances

where a spccial dispcnsatiorl r)ray bc given for thc use of vehicles other than a

linrited liability company and allow for the registration oI the SPV as a lirnitcd

liability conrpany.

KQ furlher proposes a number of' kcy invcstnrent rcquircmcnts including. in the first

instance, rehabilitation of Taxiways and Parking Aprons to reduce the tirne an aircrall

rcmains on the runway and as a consequence increase the cap:rciLy of the ailport;

remodeling of Terminal lB, C, D to increase the capacity of the tenninal by 3 rrrillion

passengers annually; and upgrading of tlre Category I runway to Category 2 tlrus

increasing the capacity of the airport. As a second priority, KQ proposes to cornmerrce

Phase I of Terminal 2 construction which is expected to result in a capacity of
approxinrately l0 rnillion passengers annually when completed and thereaftcr Phase Il

constructiotr which is expected to result in a capacity of around 20 million passengers.

Additionally KQ stated that it will consider investing in private jets and VIP terminals to

satisff the market needs and enlarge the functionalities of JKIA.

2.1 Ovcrsight role of the National Assembly and jurisrliction of thc f)epnrtmcntal Committcc
of Transport Public Works and Housing, to undertake inquiry

25. Article 95 of the Constitution mandates the NaLional Assembly amongst others to

oversiglrt state organs and deliberate issues of concern to the people,

26. The Departmental Committee on Transport, Public Works and Housing is establishcd

pursuant Standing Order 216 and marrdated amongst others to,"investigate, inquire into

and report on all matters relaling lo the mandate, nlanqgemenl, activities and estimalcs

of the assigncd Ministries and dcpertments",

RUpOR'r ON Tttt: tNQl,lnY lNrO l'lll; rROPOslil) l(l;NYA A ilt\Y^yS' pRtVA'l'El,y tNt.!'tA t'nu
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21 I)uring a rlcctirrg [cltl lry tlrc (]onrrniltcc, lvlctrttrcrs <lclrhcratcd on reports concertting a

preposccl takc-6r,cr el',lKIA opcrltiorts lrv KQ ot'a lllcrgcr ol'KQ lrrrrl KAA in res;:ottsc

Io vllious rncclir rcPorls lrrrl conccrns ritisctl hy tnctttllct's of thc public. In light o[ thc

alalpr:rrrtl c6rrlir.siorr causc<t b1,thc rcporling. tltc Crtntnrittcc rcsolvcd to inquirc iltto thc

allcgcil proposctl takcovcl bctu,ccn KQ arrd KAA rvilh a vicrv oIsccuring the intercsts ol'

thc prrblic gr,cr ltrc runrring ol'.lKlA. Kcrrya's princillal itttcrtratiortal airport.

2.2 Spcakcr's llulirrg on tlro rnundntc of tltc Cormmittcc vis-:l-vis that of thc Prrblic

I rrvcst rrrcn ts Cottt ttrittcc

l8 lrr rcspopsc to a poirrt of Orcler raisccl by tlrc [.eacler of the Majority Party on allegcd

contlict ot'nranclatc lrctrvccn thc Pulllic lnvcstttrcttts Conttnittce (PIC) and Deparltnental

(--orlprirtccs, thc Spcakcr of tlre National Asscrnbly issucd a Commrtnication on Tuesday.

21" Ir4arch.2019. Anncx Il

ln tfie Conrnrunicrtion which touclred ort the place oIa progrcss report tab]ed by PIC on

l'Irc lnquirl,into tltc Proposecl Takcovcr of *tmo Kcnya11111 lnlernational Airporl (,lKlA)

h,v Kenytt llit'rt,tty.t (KQ), the Speakcr notcd that thc Chairpersons of PIC and the

Dcpartlreltarl Conrnrittce on Transport. Public Works and Flousing had separately written

to lrim on Fcbruary 20,2019 and February 21,2019, respectively, clairning exclttsive

luriscliction of their respective Cornntittees to examine the proposed merger between thc

trvo institrrtiorrs.

Tlre Spcakcr noted that his office rcsponded to the Chairperson of the Departmental

Corlrnittec on Transport, Public Works and Housing and proceeded to broadly otltline

thc thrust of the response including the qucstion of whether the proposed cornrnercial

arrangenretlt berween KAA and KQ regarding tlre nranagement of the Jomo Kenyatta

Inrcrnational Airporl is a nratter falling undcr the rnandatc of the Public Investrnents

Conrmittcc or thc rclcvant Dcpartmental Committee.

'l'lrc Speaker guicleci Members that Parliarnent's involvement in the conclusion of the

Kenya Airways proposal could not be overlooked, irrespective of thc nature of thc

corrrrnercial arrarrgcnrcnt. In adclition, the Speaker noted that consideration of the rnatter

fell into two catcgorics. On one hand, on account of KAA being a state corporation

wholly owlred by the Government, PtC rvas at liberty to procedurally invoke the

provisions of Standing Order 206(6)(c) and examine whether the affairs of the public

inveslmcnts made or being nrade by the KAA. arc in accordance to sound financial or

le
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busitlcss principles and prudcnt comnrercial practices. On the other hand, thc Spcakcr

noted that, in view of the;:rovisions of Stancling Ordcr 216(5), the Departrnental

Contmittee on Transport, Public Works and Housing is mandatcd to inquire inro rhe

policy aspects of the conrnrercial arrangenrenr between KAA and Ke.
In allowing tlte (wo iuquiries to proceed alongside each other', the Speaker contincd thc

activities of PIC to the financial and expcnditure aspects of the reservations o[ the

Attditor General on the proposed transaction as wcll as omissions and/or cornmissions on

the part of the KAA and thc Departr:rental Conrmittee on T'ransport. Public Works and

IIousing, to matters of policv. human resource. comnliance tyilh clue process of law ctrtcl

Eeneroll! ddclressing anv issue.r of'concern to lhe peonle as contemolatcd uncler Article
95 uf the Constitution In conclusion the Speaker called on both Cornnrittees Mcnrbers to

uphold high standurds, be mindful of the strategic interests of the nation and the welfare

of the present and future gerrerations.

2.3 Thc Inquiry and terms of refe rence
33 The Committee, put'suant to the Comrnunicatior: fiom the Speaker issuecl on 'l'uesday, 21.,

Marclt,20l9 and the resolution rnade during its meeting helcl on Tuesday,26'h March.20l9
proceeded to conduct an inquiry on Kenya Airways' (KQ) Privately lnitiated lnvesrme't
Proposal (PIIP) to Kenya Airports Authority (KAA) with the foltowing Terms of'Refercnce
(ToR's) -

i. rhe policy,
ii. human resource,

iii. legal compliance and

iv. issues of concern to the people as contemplated under Article 95 of the
Constitution,

2.4 Method of Work

34. In conducting the InquirT, the Committee undertook a number of activities incl,ding
reqtresting for and receiving written submissions, conducting research and analysis on

various aspects of the inquiry as defined by the terms of referencc, conducting meetings

with various stakeholders and receiving oral submissions among others.

2.4.1

35.

Meetings of thc Committee

Tlre Committee held its first meeting witlr regard to the Inquiry on 'fuesday, 26rr' March.

2019 where il adopted a work plan, idcntilicd relevanl .staketrolders for engagement with

R[':POR r oil TIIE INQUIRY INTO TllE PIIOPOSED KINyA ,utr]v^ys. pRtv,\TEt.l, tNtrtA.l r..t)
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2.4.2

36.

37

tlrc Comnrittcc ancl prcparcd a lramcrvork fbr rncctirrgs with the idcntified stakcholder.s.

Thc Corrrnrittcc hckl cight (8) nlcctings rvith stakclroldcrs and thereafter procccdcd [or a

rvolking rctrcal to corrsiclcr the sutrmissiorrs by tltc slakcltoldcrs and thc public and lo

lirrthcr drali, corrsrch:r arrd appt'ovc its Rcport. Thc Rc;lort of thc Committee contains a

nunrbcr o['rccorrrrrrcndalions based orr the 'l'crtns oI llcfercncc adopted by thc Commitlcc.

'l-hc Minrrtes ol'thc nlcclings of lhe Contrnittce are anncxcd as Anncx lII.

Stukeholtlcr Mcclings and Public I':rrticipalion

The Conrnrittce. through tlre Office of the Clcrk of the National Assembly formally invitcd

thc Cabinet Secrctary and Principal Sccrctary, Ministry <lf Transport, Infrastructttrc,

llor-rsing, Urban Dcvcloprnclrt and Public Works; the Chairperson and Chief Executive

Of'ticcr of Kerrya Airways; thc Chairpcrson and Chief Exccutive Officer of Kenya Airports

Authority; rlre l(errya Civil Aviation Authority (KCAA); thc Kcnya Aviation Workers

Union (KAWU); thc Kcnya Airlinc Pilots Association (KAt,PA); and the Kenya

Association of Air Operators (KAAO) to appear and make subnrissions with regard to thc

lrrquiry. J'hc lctters arc annexed as Anncx IV.

In addition, the Comrrittec invitcd interested members of the public to make

rcpresenrations addrcssing the ToRs of the Inquiry vide an advert in the dailies ofl Friday,

March 2(),2A19. 'fhe advertiscmcnt is annexcd as Annex V.

In response to the invitations and advertisement, the stakeholders duly appeared before the

Committee and made both oral and written submissions. The Committee received fifty two

(52) written subrnissions from the Public. 'l'he written submissions are annexed as Anner

VI

2.5.3 Rcport lny out

18. 1'hc report is dividcd into chapters which cover the various aspects of the inquiry's

terms oI rcfcrcnce.
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3.0 IIOLICY ISSUE,S

3.1 Subrnissionsllcccivcd

Stakcholdcrs nraclc subnrissions on policy issttcs as firllows-

Ministry of 'l'runsport, lnfr:tstructurc, Ilousing, Urbun l)cvcloprncnt lnd Public

Worl<s

i9 The Cabinct Sccrctary (CS) for 1'ransport. lnfra.structulc, llousing, [Jrban Developmcrrl

ancl Public Works subnrittcd that thc Cabinct. during its nrcctirrg hclcl on 29'r'May.20ltl

considered a Memorandurrr lre jointly submittcd rvith the CS tbr the National Treasury anrl

lrlanning aimcd at consoliclating Kenya's avialion assets, Anncx VIl.
'l'hc mccting resolved to grant policy approval for KQ and I(AA to negotiate and agree on a

fi"anrcrvork to rcstorc Nairobi as thc civil aviation hub ol' choice in Africa. The mecting

furthcr rcquircd a substantive Menrorandum to be submittecl to Cabinet for consideration and

approval upon conclusion of the proposed framework and directed the two CSs ancl thc

Attorncy Ceneral to takc appropriate action.

40. The Cabinet Secrctary further submitted that the Cabinet Memorandum and thc White

Paper on "Strategt Jbr Conlinuous and Sustainable operalions of Kenya Airways PLC"

sought to restore Nairobi to its place as the civil aviation hub ol'choice in Africa and enhance

Kenya's economic competitive edge. The CS noted that Kenya has lailcd to adapt to thc

rapidly evolving global aviatiorr landscape leading to the currcnt turbulencc expcricnced by

KQ as well as loss of business by Jorno Kenyatta International Airport (JKIA) to otlrer

compcting hubs. This market siluation, in his view, has therelbrc created a need for a

comprehensive restructuring of the entire aviation sector.

41. The CS noted that KQ has over time been pushed out o[ thc markct by competitivc

airlines which are very strongly protected by their own Governmcnts. Within a period of ninc

(9) years, Ethiopian Airlines (ET) has grown from half the size ol'KQ to three times thc sizc

of KQ.

42. The CS further submitted that Kenya's aviation model docs not facilitate the growth o['

both KQ and local airports, especially JKIA. This cvidences an urgent need to find a solution

that will establish KQ a.s one of the biggest Aflican carriers :rntl .IKIA as a lcading

intcrnational aviation hub. It was lris vicw that KQ and JKIA should bc treated as national

assets and the proposcd rcstructuring bc viewed in geopolitical ratlrcr than financial ternrs. In

ttr.t,Ott'f ON'fttE INQUIRY INTO 'l]l !: Pl{Ol'OSlit) KENYA AlltlVAYS' l'1ltv^'l't1l,l' I Nt l't,\l lltl l0 | l' :r :: -
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light of tlris. thu trvo parties optccl to cngagc irr a Corrccssion Agrccmcnt framework under the

l)l)l) Act. l0l3 irr ()r(lcr to crr.iol'tlrc aclvantagc o('c.rcculirrg tlrc 1lru.;ect rapidly anclefficicnrly.

Kcnt,t Ainral,s

4i. l'hc KQ CliO. It,lr. Schastiarr N4ikosz. acconrparricrl by KQ Chairpcr.son. Mr. Michacl

Joscplr. appearutl bclirrc thc Conrnrittcc.'lhc Cl:O inl'orrncd thc Conrnrittec that the next fcw

ycars rvill tlclcnttiltc rvlriclr tillincs doruirratc tlrc Alircarr .skics and which airline will be

rcgitlnal carricrs l'ccding pirssengcrs to the rnairr lrubs. llc further noted that the Kenyan

tnarkct is arttong tltc rttost intcrcstirrg in Af ica owirrg to signilicant number of companies

r'r'ith hcadcluartcrs in Kcnya attd a liberalized nrarkct wiltr a large numbcr oIpremium leisure

tourists.

4'1. I-lorvcvcr, thc CEO rrotccl tlrat the conclitiolls surrounding KQ and JKIA are alarming. It

'uvas hi.s subntission that Kcrryan aviltion has lost its ntarket sharc ovcr thc last couple oIyeals

to its conrpctitors. espccially the Ethiopian Airlines (ET) wlrich has gradually grown ancl

cltrrently has 153 clestinations and a fleet of 100 aircrafts and 59 on order, compared to KQ

which has 53 routes ancl a fleet of 40 aircrafts with none on order.

45. 'l'he CEO further subrnitted tlrat the Kenyarr aviation sector is facing a steady decline,

cltaractcrizcd by thc turbulence experienced by tlre national carrier as well as job loss of
bttsitress at JKIA to other compcting hubs. FIe noted that the key reasons lor this situation

includc different rnandate of Kenya aviation and competition, liberalization of aviation

nrarkct in Alrica and Kenya, aviation asset(s) not being integrated and opposing intcrests

betwcen the rratiortal airline and the local airport huh. According to KQ, if no positivc

cltanges are made to consolidate the Country's aviation assets, whole market growth will be

consumed by foreign airlines.

46. 'fhe CEO noted thc important contribution of airlines to the GDP of a country and thar

rnajority of African and Middle Eastcrn canicrs have opted to use their airlines and airports as

instrunrents of econontic developrnent and gcopolitical presencc, rather than as insrrument to

nraximizc thc bcncfits and dividends for airlitre shareholders. In this regard, it was his

submission that KQ currcntly compctcs with airlines wlrose rnarrdate is to grow the economy

rather than focus on profit. 'fhese airlincs are strongly protected by their Government and

operate in an integrated model with the airport hub rnaking it easy to lorvcr their ticket prices.

47. 'l-he CEO cnumerated the benefits of growirrg a Country's aviation market as job

crcation, stirnulation of economic growtl't, increasecl competitiveness of the economy.
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itttFnrvt'rl cottttcclivitl'. stiills tlcrcloprrrcrrt lirr Kcnvu trrcl lhe rcgion. growth ol'thc rourisnr

irt.ltrstn'. cstlttrlislttttr'nt lul(l suslcnilncc ol'Nnirobi ns a [irrancial Ccntre ancl ers a hub f<lr.

stlFF\rl lirl l'5pq115 trt'lxrrticultur:rl producc lncl othcr goocts arrd inrports, among othcrs.

{S. .'\s iltt lltq'rnittivc opliorr. KQ proposccl the creation ol'an aviation holding contpany

u'lrollv tr\yrlr.r.l [rt. tlrc (irrr,cnrnrcrrl trl'Kcnvl rr,ith Ke and un Airporrs SpV as its fully owncd

sulrsidi:rrics. l'tr tlris t'rrtl. Ke rvoutcl hlvc to [:e nationaliz.cd wittr an appropriatc guararrtcc

trciltg issu.'tl ttr KQ slturclroklcrs to :rllor.v l'or its delisting. ln its proposal. Ke norcd that thc

.\r'iltiort lloltling Ctrtttpiut)'u,rtuld cnsurc synchronization ol'goals and growth plans i, tlrc

lrcst ittlcrcst of Kc'tt1,u. r\drlitionally. KQ rrotcd that thc ploposcd Airports SpV woultl

ilccotlllllodiltc selcctcd. striltcgic airports in Kcrrya and allow it to build strong hub ancl sub-

hubs rvhilc Kcrryl r\irpurts Authority would renrain a parastatal outside the Ftolcling

Crrnlplnu and supprort thc dcvclopnrcnt of renraining acrodromc.s through an Airports ancl

r\irstrips l)cvclopttteut l;urtcl. Thc proposcd structure is as shown in Figure I below.

AAOf

f-igtre l.

49. For the proposed stl'uctut'e to work. KQ notecl that apart lronr its nationa.liation and

delisting. the conrpanies in the proposed structure rvoulcl travc to bcnefit from exemptions

lrom the State Corporatitlns Act, lhe Public Procurerncnt and Asset Disposal Act, the public

Finance Managetttent Act and tlre Pubtic Scrvicc Comnrission Act to enable them run as
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somnlcrcicl cntcrpriscs s'itlt mininlal httr'"ltucrltcr' ln addititrn' it s'as their vicrs iha:'Jte

cntities uuclcr thc Ilolding Conrpanr sotrltl ltarc to bcncfit Irom conccssillnli r.rtcs oi

taxation and excntptit-rn frrrnt:r ntrrnhcr rlt'tts,cs trr lorvr.-r thcir costs and inrprorc their

liquitlitl'.

Kcnvir Airports Authoritl'

50. 'l'[c C[icl l-.xccutivc Ofliccr ol'Kcnya r\irports r\uthoritl. \[r. Jonnl' .\ndcrscn. appcared

hclirrc the Conrrnittec accotnpanicd b1'thc KAi\ Chairpc'rson. lr'lr. Isaac .A,suonda. The CEO

porcd rhitt the rationale for the PIIP is the implementation of a Governnlent Polic)' to

cerrsotidate ke1,' aviation assets and realize signrlicant operational efliciencies and slnt-rgies'

rcsrorc thc aviarion secror's rcgional and international competitiveness. prolect JKl.\'s

regional hub status, inrprove diversification and utilization of JKIA rcsources and support

KQ's ttrrnaround programme. lle further noted that as a ke1' partner for JKI'\- KQ's success

is aligrred to the success of KAA.

51. According to the CEO. the Kenl'an aviation sector should be restrucrured duc'to the tact

that tlespite East Africa's nationalairports registcring capaciq'grorrth measured b1'.\railahle

Seat Kilonrcters (ASK) of nearly 4l?ir bet'iveen 20ti and 1017. JKL{'s markel share has

dcclined steadily from a high of 47o/o to 34%. In contrast. the market share of Bole

lnrernalional Airport. Ethiopia has grorvn from 34% to 44% orer the same period.

52. It was the CEO's further subnrission that KQ accounts for over 40% of [L{r\'s bu-"iness

and re venues. Ile demonstrated the level ol'the symbiotic relationship benveen KA\ and KQ

by noting thar as at 3lsl March,20l9, KQ orved KAA more than Kshs 5.54 billion in relation

ro unpaid Air Passenger Service Charge. landing fecs, reil and other charges.

53. Noting the strategic contribution of the aviation sector to the Countrl's economic

development, the need to protect JKIA-s regional conrpetitive position and I(A.+'s

commercial interests, the CEO subrnitted that KAA suppors an en-sa-qement with KQ geared

towards optimizing thc Country's aviation assets.

54. As an alternative option and based on stnrtegic and ethciencl considerations. K-L{

proposed a Holding Compaury Structure under rvhich lhe country's main at'iation asscts sill

bc brought under one roof with the separate entities operatin-e as subsidiaries to levcrage rrn

rhe balance sheet value of the assets and to optimize on thcir perlbrntance. ln their proposal.

rhe Kenya Aviation Flolding Company Limited (I(AHCL) u'ould bc' tulll' onted b1'the

Government and initially have [our scparate subsidiaries. KQ. JKlr\ Companl'. Kr'nye
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Airports Conrpany and Kcnya Aviation Acadcrtty Linritcd, Irr lheir r.rpiniott, tltc structure will

allorv KAA to focus on irrrproving thc firrancial and opcrational pcrformancc of thc facilitics

under ils nranclatc without beil:g subsidiz.ed by JKIA as is currerrtly the case. Itt aclditiorr, it

was thcir vicw rhat rlrc l-lolding Contparry will also consider establishing othcr aviation

subsidiaries irr the firturc. including a Mairrtenancc Repairs and Operations (MRO) Centrc for

Africa.

55. Wirh regard to rl'le role of thc Kerrya Airports Company Limitcd under thc proposed

structure, KAA subrnitted that the cornpany nrandatcd to run the other aerodromes would rrot

be cannibalized and left without resources as tlrc Flolding Conrpauy will be uttder obligution

to fund all entities in thc slructure. For purposes of harnessing economics of scale arrcl

crcating a regional centre of excellence in aviation tmining, KAA proposed the establisltrneut

of the Kenya Aviation Academy Limited as a subsidiary to the KAI-IC bringing together thc

KQ Pride Centre, the East African School of Aviation run by KCAA and the KAA Trainirrg

Acadcmy.

56, Ttre proposed structure, benchmarked with jurisdictions such as South Africa, Egypt,

Morocco, Ethiopia and Rwanda, is represented in Figure 2 below.

Figure 2
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Kcnl'rt (livil Avinlion Authoritl'

l[c l)irccror Ccrrcral ol'KCr\A. (lapt. (iilhcrt Kibc. appcarcrl bcflorc thc Committce. IIe

su[tlilrcrl rlurt tfuc cprrccssion ol'.lKlA to Kcttya Airrvays wotrld rcsult in rc-allocation of

l'csourccs lo strcngthcn airlilrc busincss opcratiruts but cotttpromisc sal'cty and sccurity oI

tlrc opcrations o[ thc Sl']V rvitlr lcss rcsourccs allocatcd to lhc Air Navigation Scrvice

l)rovidcr (ANSP) and acroth'onrc operittions.'t'hc loss of revcnue by KAA rvould

ncgativcly irrrpact on the clcvclopntertt ol'thc other airports in Kcnya and slow tlre growtlr

trl' dorrrcslic aviatiort.

l-tc tirrthcr submittcd that the PIIP docs not clcarly dcfine the aviation assels and non-

aviltiorr assets it iltends to cover. According to KCAA, all assels at the airports are

ar.iation assets inclucling land and as such clarity is requircd on the asscls that would be

vesrctl in thc SPV. Additionally, hc subntittcd that the PIIP is not clear with regard to the

specitrc KCAA functions lhe SPV is to take ovcr al JKIA. He noted that other scrvices

are also otlcred at JKIA such as Area Control Centre Service, Meteorological Services

and Scarc[ and Rescue which all servc the entire airspace and not just JKIA. Further, Air

Navigation Services facilities and equipnrent are interconnected and interdependent

hcncc opening up provision of services by more than one provider would be difficult to

implenrent.

It was KCAA's further submission that with regard to restructuring security at JKIA, the

PIIP proposal to create an aulonomous body reporting to the Cabinet Secretary

Immigration in charge of security and bordcr control would result in a conflict of interest

thus cornprornising security at JKIA.

With rcgards ro rhc SPV model, KCAA submitted that the model as proposed in the PIIP

is profit oriented while ANS are provided on the basis of cost recovery as per the

Chicago Convention leading to an aPparcnl conflict in objectives.

'l'he Director General t'urther submitted that. the organization of air navigation services in

Kenya is guided by ICAO rcquiremcnts with the key objective being safcty and security

rather than commcrcial activities. In this regard, he noted that the PIIP proposal to

cxenrpt KQ from payment ol'ANS charges would directly impact safety as investment in

critical infrastructure would not be realized in the planned lime lrames in the KCAA

Strategic Plan
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62, Tlre Director Ccncral atso srr[:rrrittecl ott thc rcgrrlatory issucs that would allect thc

proposcd SPV. IIc rrotctl that Ccrtificatcs it issur:s untlcr l(:AO guidclincs arc not

translcrrablc lrcncc thc ilnplcrrrcntatiort of'thc ItlJl) woultl instantly result to thc loss ol'

the certifictrle t'or thc provision ol'ANS at JKln anrl tltat this would havc att itnpact tltt

irrternational aircra[t opcrations bcfore thc SPV olltttitts ccflillc:rlc.

63. Thc Director General aclditionnlly notcd that air.spacc is a trational assct touching on tlre

sovereignty of thc Statc trl rcgulatc ancl managc and securc its usc and thcrel'ore thc Sl'V

as a privatc crrtity slrould not bc cntrustecl with such a kcy fundamcntal Statc right. llc

submitteci that thcrc is no prcccdcnt globally where art airlirte has been tncrged willr arr

ANSP as it would result in cortflict of interest.

64. l'hc Director Ccncral notcd that KCAA is curently fundcd using ANS cltarges artcl thc

Air APSC yet in tlre PllP, the AI'JSC is proposed to fund thc SPV. Diverting thc AI'SC

rvould have serious implicatiolls orr KCAA oversiglrt ca;:acity as thc resultant uttclcr

funding would make it difficult fbr it to attract and rctain qualified and compctcnt

technical personnel, hcnce rnaking it unable to mcet and comply with tCAO Stundarcls

and Reconrmended Plactices (SARPs). Lack of qualified personnel would create the

possibility of a Serious Safbty Concern (SSC) on tlrc part of ICAO and result in

grounding of all intemational Ilights.

65. In terms of options, KCAA recommended the establishment of a Covernment I'lolding

Company to own scveral agencies including a national airline such as KQ, KAn, ground

handling service providers and catering as is the case in Ethiopia, UAE and Qatar. F)ach

agcncy under the Holding Company would operate independently but generate synergics

with the other agencies. It was KCAA'S view that the agency providing ANS shoulcl not

be included under the Flolding Company to avoid a conflict of interest due to the slrr.rng

links of ANS to State sovereignty and security of the airspace and the serious implication

to a State if the services are interrupted or not operated as per the intcrnational

regulations. The Director General noted that in the UAE, Singapore and Qatar, ANS is

part of the Ministry responsible for Transport, while in South Africa, Nigeria aud

Rwanda ANS are provided by autonornous State agcncies. [n KCAA's vierv, tlreir

proposed llolding Company modsl witlr a separate ANS providcr will ensure a balanced

growth in the aviation sector. The proposed structure, bcnchmarked with jurisdictions

such as Singapore and tlre United Arab Emirates is as shown in Figurc 3 below.
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Figtre 3.

I(enya Avintion Workers Union

The I(AWU Sccretary Gcneral, Mr. Moss Ndiema, appeared before the Committee

together with several KAWU officials. He submitted that KAWU was opposed to the

PIIP because KQ is a private company operating as the nation's flag carrier while KAA is

wlrotty owned by the government. Further, he noted that the proposed PIIP model had no

inbuilt risk sharing element making it resemble a take-over rather that a Public Private

Partnership. In addition, he submitted that the PIIP would possibly lead to a viability gap

funding affecting the other airports which is contraryto the PPP Act,20l3 and the KAA

Act, l99l .

With regards to rcvcnue, the Secretary Ceneral further subnritted that JKIA generates

over 907o of KAA's rcvcltue and that by ceding the business unit that generates the

largcst share of their rcvenue to KQ, KAA would renrain a shell of its former self since it

would not only bc against public intcrest but also a poor and misinformed business

decision. Furthcr, KAA would not bc able to exccute its mandatc of expanding and

growing morc acrodromes and airports in Kenya due to lack of sufficient funding.

I(CAA
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KAWU uotcd that KI)MG, an audit atxl c:onslrlting lirnr corrtractcd by KAA as its

transaction advisor orr tltc PIIP. lrad obscrvctl that it harl rrot rcccivcd dctailed finarrcial

ittfornration fiorrr KQ to asccrtairr rvhcthcr it rvoukl hc ahlc to lurrd tlrc Plll). Iiurlltcr. il

was obscrvccl tlrat KQ's livc yctrr lllarr rloss rrol covcr thc conccssionary pcriod it

proposcs lo run.lKlA and that such lcsclrcdrrlrng rvoul<l <lctrinrcrrtally inrpact orr KQ's

cash florv. corlsc(lucntly irrrpacting orl tlrcir ability to fund thc [)lll); tlrat KQ was in

breach ol'ccrtain l'inlrrcial covcnants as at ,lunc. 20tti and had rcccivcd waivcrs tionr

lcndcrscovcrirrg tlrc;rcriorl up to 3l*tI)cccnrtrcr.2018::rrrrl that KQ harl not proviclcrl thc

dctailed Sl'V orgarriz.aliorr structurc tlrat is csscrrtial in dctcrrnining tlre latc ol'r:rajority ol'

KAA urr;rloyccs. thc sclection criteria usecl and clarity on thc policies and proccclurcs

that rvill tpply to tlrc SPV.

KAWTJ subnrittcd that KPMG had notcd that dcspitc KQ having restructured tlrcir tlcbt

in 2017, it had contiuued to experience difficultics in restmcturing its debts ancl tlrat its

non-equity participating lcnders had not been appriscd of the PIIP which would adverscly

affcct KQ's existirrg loan arrarrgements.

KAWU lurtltcr sutrrrittcd that KPMG had concludcrl tlrat KQ lacks thc credentials and

the compctence to ILul an airport like JKIA and that without.lKIA revenues, KAA would

require funding lbr the other aerodromes and its liabilities such as environmental

remediation and pension deficit funding.

It was the vicw of KAWU that, the take-over of JKIA was not the only option availablc

to turn around KQ. KAWU noted that in Febrtrary,20lT KQ contracted Seabuly Croup

to advise it on a viable turn-atound strategy. Seabury recommended the conversion of
debts owecl to local banks and the Covernment to equity, the negotiation of productivity

based Collective Bargaining Agreements (CBAs), cngaging the Government ro waivc

taxcs on imported aircraft materials used for aircraft maintenance and jct ftrcl to savc

Kshs. 7 Billion annually; and the enactment of a law to ensure all Government employees

and contractors use KQ for their travel. KQ only iniplemented the reconunerrdatiorr to

convert debt to equity.

In adclition, KAWTJ was of the view that the sale-leasc-back of the aircralt orvned by KQ

would allow it to raise Kshs. 50 to 70 Ilillion. It rccomnrendecl the fornration ola Kcn1,a

Aviation tlolding Croup (KAI-IC) to replicatc thc opcrating models of orher airlincs likc

the Ethiopian Airline Croup, I{wandair, I{oyal Air Morac and Iigypt Air. 'l'o this encl Ke
would have to be delistcd and tblly ownccl by thc Governmcnt. 'l'he proposecl KAI-l(i
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would then incorporatc KQ, Knn. KCAA, catering, Cround handling, Cargo and other

air opcrators that rvould lircilitatc rohust cclncc.ssions. '['hc proposcd structurc is as shown

in Figurc 4 bclorv.

Figte 4.

Kenyn Airlinc l'ilots Associetion

The Kenya Airlines Pilots Association (KALPA) General Secretary and CEO, Capt.

Muriithi Nyagah, appcared before the Committee accompanied by other KALPA oflicials.

He noted that KALPA had not had access to the PIIP and was not able to comment in

detail. FIe noted that KQ was established as a fully owned Government entity with the

objective of being Kenya's main flag carrier, thus giving visibility to the country. This was

a significant step in enhancing and promoting tourism, a key sector in the economy. When

it was privatized the Govcrnrncnt's intention was to improve its efliciency and get value

for money. In KALPA's viel, KQ remains an important pillar in the development of

tourism and aviation in Kenya and in thc East Atiican region. Further, KQ offers various

quality jobs that have significant impact in other areas of the economy which need to be

protected.
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74. The Cencral Secrctary sutrnrittcrl tlrat thc aviatiort intlustry corrtrihutcs SYoto thc Ct)l'. ancl

supporls an estinliltcd (120,000.iobs. I'lc rtotctl tltat lltc industry can contributc nrore il'botlr

KQ and Kenya Airports Authority (KAA) r:xllcricrtcc growtlr and that the I'uturc ol'KAA
growth is not assurcd irr thc cvcrrt KQ wits lo collapsc, ln KAl,l']A's view, KQ's growth is

sinrilarly not assurcd wilhout signilicarrt llrrartcial inicction lionr investors untl

sharcholdcrs. As tlrc Govcrnrnerrt is now thc largcst sltarcholdcr an<l guarantor in KQ. thc

Kettyan taxl)aycr would bc at grcat risk in lhc cvcrrt KQ wcrc to collapsc.

75. '[ltc Gencra! Sccrctiu'y suhnrittccl tlrat KALI)A's outlook is that tlre proposal suggcst.s an

avcnuc oI intproving KQ's cash position witlxlut acltlitional linancial inicction. ll'

intplcnrcntcd, thc proposal would develop tlre aviatiorr irrtlustry and grow JKIA as a

regionai hub whilc intprovirtg KQ's cash flow. This will spur growth ilncl, in cl-lcct.

increase traffic into JKIA and irnprovc rcvcnuc for KAA. They notcd thc nccd lirr'

thorough due diligcnce on the proposal and the conclusion of a wcll-craflted agrccntcrlt.

76. KAI-PA further subrnitted that, part of what could be ailing KQ is its skewed agreenlcllt

with KLM which allows onc l(LM-appointed dircctor to veto the decision of thc rcst ol'thc

menrbers of the KQ Board and the tbrmula of sharing monies for routes flowrr by thc KQ

whiclr largcly favours KLM,

77. In tl:e view of KALPA, nationalization of KQ would be in order as long as such a proccss

adequately caters for the obligations agreed to in their CBA with KQ.

Kcnya Association of Air Operators

'18. The Kenya Association of Air Operators (KAAO) CEO, Col. (Rtd.) Eurychus Karumba

Waithaka appeared before the Comrnittee. He submitted that air operators undcr KAAO

wish Kenya Airways ail the best in their regional quest to re-establish its dominance rxrting

that such an endeavor must be done without jeopardizing the rest of the indurstry wlriclr i.s

vibrant and plays a pivotal role in tourism, cargo as well as international humernitariau

aviation operations, and also employs many Kenyans.

79. The CEO notccl tlrat apart from KQ, Kenya currently has l3 other uational carricrs wlro

meet the requirentenls ancl have bcen grautcd such status in line witlr Keny:rn trviatiorr

PolicY.

80. KAAO ltrrtlrcr noted that, thcy are yet to sec thc PllP and that clcspitc having bcen callcd

for a public cottsultativc forum over thc docuntent, thc hlrum was indelinitely postponcd,

KAAO urgcd thc Committee to interrogatc the lollowing arcas of the transactron-
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(a) 1'hc sh;rrclroldirrg irntl structurc ol'thc proposcrl vcntrtrc. considcring that KAA is

it (lovcrrtrtrcrrt i nstrttrl irrrt :

(lt) 'l-hc opcrltiorrll lrrd lirurrrcill managcrlcrrt ol'tlrc othcr 30t) acroclromcs under

KAr\. corrsirlcrirtg lhrl rrtosl clo not huvc (hc trali'ic suflicient to fund thcir

opct'ittions anrl lrirvc bccrr supportcd by rcvcnl,lcs f ronr.lKlA:

(c) r\ssuranccs llr:rl thc othcr aeroclronrcs will rctaitr thc rcquisitc stanclard.s as

;rrcscribctl hy thc lntcrnational Civil Aviation Organization (lCA0) without an

additional cost to thc alrcady ovcr-burclencd operators;

(d) Thc culrcnl rcvcnue and expcnditure per airport for KAA and whethcr the

proposal will lcad to a shortfall in KAA's opcrating budget post takeover that will

afl'cct lhc managcntcnl, nraintcnance and development of the other national

airporls;

(e) 'fhe exact scopc of'thc PIIP in terms of the areas ro be ceded to KQ by KAA;

(l) l"he applicable capital expenditure plan and funding during the concession period

including development and/or redevelopment of JKIA to enable it compete with

IJole lnternational Airport and the new Rwanda airports;

(g) The cxpccted relationship between the proposed SPV and olhcr existing Kenyan

opcrators at JKIA during the tenure of the concession;

(h) How the concession would run in line with current Government policics

governing tlrc aviation industry as well as the existing competition taws;

(i) Whcthcr othcr options of reviving or strengthening KQ have been considercd, an{

how critical the concession is to KQ's business plan going forward;

O Whether tltere are any examplcs of l'llPs in other jurisdictions and how

succcssfirl have they been;

(k) Thc regional ancl global competitive context of the proposal in rhe light of the

treatics that Kcnya has signecl in the past, including within tlre Aflrican Union; and

(l) whcthcr KQ, an international flights operaror, running JKIA woutd pose a

conflict of irttcrcst in provision of airport scrvices to its competirors in
International tlight operations in light of thc ICAO principlc of encouraging lair
and hcalthy compctition in internatiorral conrmcrcial air operations.
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Viervs fronr Mcnrbct.s of thc ;ruhlic

Thc Contrttittec rcccivcd virrior-rs rncrnorartrlit l'tottt tttctttbcrs rrf'lhc public with rcgnrd to thc

inquiry.

81. 'fhc Mcrnbcr fbr lirnbakasi Iierst Constitucrtcy, ilon. Bahu C)wino opposcrl tlrc l,lll,
notirtg tlttrt tlrers would bc rnassivc.iob losscs, KQ would bc urrablc to fund thc Plll);rncl

thnt KQ is a privatc cornpany sccking to bcncfit fi'onr a public asset. I-lc [urthcr subrnrttcd

that thcre was nced lor rc-ncgotiation or nullilication ol' thc joint vcntut'c ilgrcumcut

bctwccn KQ and KLM/Air Francc.

82. Thc County Governrncnt of tla.sin- Gishu subnritted a mon'roranda datcd I 6'l' April, 20 I 9

ptoposing a nunrbcr oIrecomnrcndations which the Committce took note of.

83. Dorcas Makena opposcd the PIIP and proposcd that KQ be nationalized.

84. Peter Mhatlra opposed the PIIP noting that it wouid lead to thc dcatlr of other airports and

airstrips. I'lc further noted that thc PIIP would lead to the risk of using other airlitres

operating out of JKIA as it would give KQ an unfair advantage over othcr airlincs.

85. Wilfred Moutanyi opposed the I'llP c;uestioniug how an entity which does nor have rhe

capacity to run an airport could take over JKIA operations. He proposed the

nationalization of the airline borrowing from the example of Ethiopian airlines an<J

Enrirates.

86. Dcnis Oseko opposed the PIIP noting that KAA has been running JKIA successfully anrl

maintained its profitability. He proposed the nationalization of KQ instead.

87. Evans Mwangi proposcd the nationalization of KQ before any mcrger with KAA

88. Debrah Kemunto opposed the PIIP and proposed that any merger between KQ and KAA
should only be concluded in the event KQ is nationalized.

89. I{arrison Mlanrba on behalf of the Chartered Institute of Logistics and Transporl (CILI-)

proposed that the Plivarization Commission establishes an a

90. Advisory Committee to exanrine lhe pros and cons of the issuc of JKIA and consiclcr

retaining public ownership but introducing nranagement expertise, I-le adclitionally

proposcd that the pan privatiz,rtion of KAA to avoid its linanciat bondagc and attract

much needed funds. He opposcd thc subsidization of airporls and air serviccs and

proposed that this bc anchorcd in law.

REPOR'r ON I'llE INQUIRY lMrO TI lE PIrOPosEl, KUNY,l AtRwAyS, pntv,r'rELy tNt'l'tA'I'Et)
tNv EsrM INT PR0POSA L't'O KENYA At ttpORTS A Un I O tuTy

M
=-

22 li':r :'-'



9l

el

9_l

99.

1 00.

l0l.

r02

t0l

l'on.v" Ka.iiita subrniuc<l tlrat tlrc Plll'rvill rtol rvttrk as thc cttt'r'cnt orvrrcrsltip of KQ

corrslilulcs a corrllict ol'inlcrcst r,vlrich u'ill al'lcct KQ r:rrrployccs ancl thc aviatirln

irrduslry. llc propostcl tlrc nutiorraliz.llion ol'KQ to ctraltlc a scruliny and termination of

thc arlangcrrrcrrt bctsccrr KLVI and KQ.

.lo\.cc Kchlti tlucstiorrctl tlrc logic ol'lhc l)llP and wltcther l(Q, a loss making privatc

ctrnrpun), shotrltl bc lcli lo tulnagc KAA a prolitable public cntity.

.llred Mosota questioncd wlrctlrcr KQ, a loss rnakirrg cor.rlpany slrould hc leti to manage

KAA, a profital:lc crrtity. I-lc proposed that arly nrcrger bctrvcen KQ and KAA should

ortly bc cortcludctl in thc cvertt KQ is nationalizecl.

.lane Gichia opposcd tlrc PIIP questioning rvlrcthcr a loss rrraking compirny sltould bc

allorvcd to takc ovel' a pro['it nraking conlpany.

Fcstus Kalu opp<lsccl thc l)llP questioning how a loss-nraking entity could take ovcr

opcrations of a profit-rnakirrg onc. He proposcd the nationalization of KQ instead.

JK Warveru proposed the nationalization of KQ noting tlrat as a loss-making private

cntity, KQ caurrrot bc tnrsted with a profitable public entity.

Dcnnis Mutua opposed the PllP questioning how a loss-nraking private entity could take

over operations of a protit-making one.

Michael Kevin opposed the PIIP questioning how a loss-making private entity coulcl takc

ovcr opcrations of a profit-rnaking one. He called for the consideration of the employces

in thc transaction.

John Matu opposcd the Plll']. He proposed the nationalization of KQ.

Samuel Odunga opposcd the PllP. I Ie proposed thc nationalization of KQ,

Edwarcl Citonga submittcd that the PIIP does not prcscnt any value for moncy to KAA

antl that the public, stakeholders and KQ shareholtlcrs have nol commented on the

clocumcnt which is currcntly inaccessible.

Walter Moclra qucstioned thc rationale of KQ as a privatc company sceking to bcncfit

fiom a public asscl and tlrc rcason why dcspitc rccornnlcrrdations during thc KQ

restructuring. the rcncgotiation or nullification ol'tlrc Joirrt Vcnture Agreemerrt betweerr

KQ ancl KL,M had not bcen inrplenrentcd. I'le rroted that the cxar:rples of airlines givcn

by KQ arc all owned by their rcspective govcrnnrcnts

Raymond Muthomi opposctl thc PIIP notirrg that a loss rnaking private entity ought not

to take ovcr a pr<l[it nraking Govcrntucrrt errtity and clairn to dcvelop it.
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104. litlwirr Mattgo opltosctl tlrc l)ltl'troting llrll I((J lrirs uorrlirrrrctl to nrukc losscs cvcrr alicr

bcirrg bailcclorrl hy lhc (iovcntrnr:nt iurrlowirrl.l luvics to KAA lirr lhe ;r:rst lirtrrycilfi
105. l)cstttttncl Kiploticlr (rltp.)scrl tlrc Itlll'rtolirrg ttrirl K{) is rrol cl1:ubtc ol'rnlnaging.lKlA

irs tltcy at'c tttt:thlc (r) nllniUlc thr:rnsclvcs irrrcl llr:rl suclr it tnovc woul<l kill tlrc aviatiorr

industry. llc 1:roposctl tlrirt KAA rrrllragc K(J.

l0(r' l:hu Lolcropposctl lhc l'lll'noting that K() is l privatc cntity ancl its rcvival slrotrltl not

hc ticrl to lhc t;rkc-ovcl'ol'JKIA

107. l):tttl Wittttli sul'uttillcd thirt K()'.s pruposcrl involvcntcnt in KAA rnat(crs will lllcct
othcr o;tcrittors with irtvcstnrcnts al thc irir;ror'l who lravc lcgal agrcctncnls witlr KAA.

Accordittg kt ltittt, sttch upcrators havc not bccn includcd in thc llltl, cliscussiun.s arrtl

iltly llcw lllullagctl'lcttt ol'JKIA sltould absorb all liabilitics hclbrc thc transfcr ol'JKIA
asscls.

l0lJ. llonilacc Mugambi opposcd tlre l'lll) notirrg that KQ is poorly nlanaged apcl cannol

account lbr its rcsourccs givcn thc lirct that KQ ticlccts arc the ntost cxpcnsivc, lhcir
ilights always Iull arrd in s<lnrc ittstanccs ovclbookcd yct thcy continue to rnakc lg.sscs.

l1e firrthcr noted that KQ has many rnanagcrs carning huge salaries ancl llut as a krss-

making privatc company should not take over a profit making public cntity.

109. Ronald Odhiambo opposecl the PIIP noting that I(AA has not denronsrralccl rhar ir is
unable to run JKIA and tlrat it docs not makc sense to hancl over JKIA, which is a

strategic national asset to a privatcly owned, toss-making poorly run ancl tinancially

crippled entity.

ll0. John Waweru opposed the PIIP on thc basis of KQ being a poorly managccl privatc

comPany.

lil. Alloys Siaya, IC'l'Managcr KAA opposed the PIIP noting rhat KQ managemenr has

failed in lerms of business stratcgy and innovation to tum around the Ke's fortules, ancl

will not be able to manage JKIA, a totally different kincl of busincss. lr was his lirrthcr

submission that the managcmcnt of KQ havc not bcen helcl to account lbr its hgge

losscs and should not bc allorvcd to oversce JKIA operations. In acldition, it, rvas his

submission that the rcscue of KQ in the national intercst is a wrong prcmisc fbr the

consideration of a PI'l'. lt was his vicw that the operations of JKIA as a border controt

point incorporate complcx intcractions bclwcen sevcral statc institutions whiclr u privirtc

entity cannot executc and that airports arc highty rcgulated and n:ust comply with

international civil aviation slatutcs and rcgulalions ancl, by ncccssity, shoulcl bc
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nliulilgc(l lrt, lhc ( iovclrrrrrctll l() cnstrlc coru;rliitttce . I lc prrt;rrtsctl tltnt if KQ is

lcclrrrrcnlty,irr.stllvcrrl. lhc (iovu'lurrcnl shorrlrl consitlcr ils ttalttrltl clcath and lhat atttlthcr

:rirlirrc t:tkc ovcr us lltc ttitliott;tl citt't'icr.

lll. ('lpt (irrrl l(lrrrlrr opposctl llrc l)lllrrrrrtittl.r lltrtl llrc lgrccnlctlt will tlcny othcr airports

rcvcnnc lrrrtl tlrc lirct th:rt KQ lrns lirilcd irr ils corc l:trsirtcss rhtc.s nrrl support its proposal

to run irrr rrirqrtrlt l'itlrorrl;rrry cxgrcricttcc itt rutttting itirporls. Jlc nol.ctl llrat KQ irntl

.tKl,,\ urc rxil ioirrctl ls,lKlA c:rn c:r.sily sttrvivc tvilltottt KQ givcn ncw playcrs will step

irr urrrl lill tlrc voi<|. ln lris vicw. thc inrplcnrurlaliort of tlrc I'tlP will kill thc aviation

irrdu.str'1' as othcl KAA airports will bc opcn to saf'cty ancl sccurity challengcs duc ttt

lrrck ol'[e vcnuc rvhilc tlcvclopntcrtt of ncrv airl:orts will ccasc

lli. .lulius Kinyua opposccl tlrc Plll) noting tlxrt KQ is owrrcd by turknown individuals.

inclutlirrg KLM rvlrich is a lbrcigrr airlinc ancl tltc itnplctncntation of the PIIP will rcstrlt

irr Govrirrrrrrcllt nroncy bcing dirccted into privatc hands. FIe prop<lscd lhc

nationalizatiort ol'KQ bcforc any sucl't cliscttssiotts contintte.

ll1. Siddy Jcpkirui proposcd a 100% take-ovcr oIthc aviation inclustry and that the industry

slxxrld be vicrvcd as a facilitator of econornic growth.

It5. Orrrachc Violct. Iiverlyrre Khayega, Juliet Wawira, Kalinga Charles, I-lellcn Nyamai,

Jacinta Njcri,.lcrcnriah Sutcr and Susan Njenga opposecl the PIIP.

I 16. Frank Lckaldalc opposcd the PllP, noting that no UK or US airline manages an airport.

117 . Maria Mbugua opposed the PIIP and propose d that KAA run KQ instead.

It8. Iticharcl Lunrctt opposcrl the PIIP, subnritting tlral a loss-making private entity cantlol

takc ovcr a profitable public cntity.

I 19. .lohn Wawcru opposcd the PIIP noting that it could dcstabilizc KAA.

l'20. Pius Victor opposcd the PIIP noting thal a Private inclividual should nol be allowcd to

lakc ovcr puhlic propcrtics through mismanagcrnent of their busincss.

l2l. Stephcn Mrvangi opposed the l'lll']subrnitting that JKIA is a public facility whiclr

should not bc hanclcd over to privatc hancls. llc proposed nationalization ol'KQ.

lt22. l,ydia Muncnc op;:oscd thc l'ilP arrd proposcd tlrat KQ bc nationaliz.ed instead.

l23. Arrtorre f'laukwa opposcd tlre ['lll) noting that it is rrot viab]c nruch likc KQ'.s projcct

Mawingu which was not wcll thought out. llc proposccl that KQ bc natiortalizcd likc

Qalar Airways and llnriratcs and its nranagcrncnl issucs sortcd out first.

124. Kcncdy [.umet Chumba opposed thc l'lll' strburilting thlt it arnounts to a loss-making

privatc er:tity taking over a profit making public cntity.
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125. l-ucy Kagartrho o;rposctl tlrc Ptll'. Shc prrtlxrscrl tlrlt KQ bc naliorrrlizetl

(irrn rrr ittcc ()hscrvnliorr.s

l:roltt tltc subrrrissiurrs oltlrc stlkcholtlcrs. lhc ('orrrrrrittcc obscrvccl that--

(l) KQ is lusing its conrpctitivcrrc.ss artd tttitrkct slt:rrc to othcr corrrpcting airlincs in thc

rcgiott liku l')thiopian Airlincs atrtl l(wunclair'. Curlcrttly in Aliica, KQ opcrtrtcs zl5

totttcs. l;.'l' 77 rolrtcs, Iurkish Airlirrcs 44 routcs, Qatar Airways 23 routcs and

lirtriratcs 2l routss. Sccondly with rcgartl to airport siz,c, Role lntentational Airpurt,

l')thiopia ltas a cnpacity o{'22 nrillion passcngers annually. JKIA a rnaximum capacity

of 7.4 million passcngers, Kigali Airport 1.5 rniltion passengcrs. Doha Airport 35

It'lilliorr passcrlgers, Istarrbul Ataturk Airport 37 Million passcngcrs and Dubai

Airport 90 Million passcrlgcrs.'l'lrrrd, with rcgard to the rrumbcr ol'aircrafi. Ethiopian

Airlines has approximately 100 aircraft and 59 on order, Rwanda Air has l2 aircraft

with four on ordcr. Qatar Airways has 222 aircraft with 207 on ordcr. 'l'urkish

Airlines has 335 aircrult with 205 on ordcr, Enriratcs lras 254 aircratt with 234 on

order while KQ has 40 aircraft arrd currently no aircraft on ordcr. Fourth. with regard

to rnarkct share of thc hubs in the region, between 2013 and 2017 JKIA's rnarkct

share declined from 50% to 34% while tl:e share of Bole International Airport and

Kigali International Airport incrcased from 30% to 44% and lYo to 4 pcrccnr,

respectively.

(2) KQ is operating using a ditlerent model, as it is a private company as compared to its

competitors like Ethiopian Air and Qatar Air which are wholly Governrnent owed.

(3) Other conrpeting airlines like Ethiopian Airlines, Qatar r\irways, Emirates, EgyptAir,

Singapore Airlincs and RwandAir enjoy Government subsidies as compared to KQ

which does not.

(4) Tirere is need to protect JKIA's regional competitive position in order to re-establish

its regional dominance and KAA's commercial interests. In tlre evcnt Lhe current

dccline of Kenya's cornpetitivcncss irr thc aviation scctor continues. Nairobi could be

replaced by Addis Ababa as an aviation hub lcading to loss of revenue and

employment and the potential collapse of KQ which shull ultirnately expose thc

Kenyan taxpayers to tltc Covcrnment guarantees oI Kshs. 75 Billion issued to KQ's

creditors;

REPOR I' ON TllE INQUIRY lMl'O'l'llE PIIOPOSED KENYA Alltlvr\YS' PRlv,\I'U,l.t' lNll l,\'l'l:1,
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(5) lrrorrr thc sulrrriissitrrrs to thc Clonrrrrillcc;rll succcssfttl tirlines opcrate on a ntodcl

r.vhich corrstllirlntcs itnrl sltnres aviittitttt asscts.

(6) l'lrc l'lll) is nol an npllropriatc vclriclc lirr thc inrplctrrcntation of the Governmenl's

l']olicy ol'corrs<lliclating kcy aviation asscts artd rcstorirrg thc aviation scctor's regional

ancl irrterrrationtrl conrpctitivcness as KQ antl thc proposccl SPV arc private companies

rvlrich arc l)rop)scd to bcnefit tionr public furrds. facilities and concessiorts;

(7) 'l'hc conccssion ol'.lKIA to Kcnya Airways as proposed in the I'llP will resttll in rc-

allocation ol'rcsources to slrcngthcn airline business opcrations btrt cotrld

compronrisc safety and security oI tlrc operatiolrs of the SPV with less resottrces

allocatcd to lhc Air Navigation Scrvicc Provider (ANSP) and aerodrome operations;

aud negatively inrpact tlrc developmcnt of the other airportVairstrips in Kenya ancl

slow tl:c grorvth of domestic aviation as a result of loss of revenue by KAA since

.lKlA gencrates over 90% of KAA's revenrlc.

(8) 'fhe implcmentation of the PIIP will result to the loss of the certificate for the

plovision ol ANS at .IKIA and this will have a negative impact on internalional

aircraft opcralions since Certificates under ICAO guidelines are not transfenable.

(9) Kcnya Airrvays and KAA have a symbiotic relationship and KQ accounts for over

40% of KAA's business and revenues and as at 31" March,20l9, KQ owed KAA

nrore than Kshs 5.54 biltion in relation to unpaid Air Passenger Service Cltarge,

landirrg fees, rent and other charges.

(t0) Thc proposcd rolc of KQ in the PIIP of operating JKIA creates a conflict of interest

with rcgard to its dealings with otlrer airline operators at the airport and may lead to

the opprcssion of such operators.

(ll) Mo.st o[ the successful airlines in the aviation sector like Ethiopian Airlines.

Emiratcs and Qatar Airways ofier non-aeronautical services such as hospitality and

catering.

(12) In terms of exenrptions. scction 5A of tlre State Corporations Act, Cap.446 allorvs

thc I'residcnl to excnrpt a state corporation from any of thc provisions of the State

Corporations Act by noticc in tlre Gaz.ette. Further, Section ll4A of the Public

RtpotrT oN't]ili lNQt,tRY !\'ro ntu PnorosEt) KENYA AIR\l',\ys. t,till'A't !.1.t' tNt ilA't'ED
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Procurement and Assct Disposal Act,20l5 allows a procuring entity to usc a

procurement procedure spccially pcrmittcd by the Natiorral 'l-reasury.

(13) The shares of KL,M ancl any other foreign investors in KQ are protected by any

cxisting Sharcholder's Agrecment. the provisiorts of thc ljoreign lnvestmcnls

Protection Act and Articlc 75 of the Constitution which precludes thc (iovenrmcnt

from compulsorily acquiring propcrty exccpt for cause. To conrply with Arlicle 75

of the Constitution, the Govcrnment must dcmonstrate that compulsory acquisition

of an asset is intended to promote the public benefit and promptly pay fair

compcnsation.

(la) The nationalisation of KQ under the stated policy of consolidating Kenya's aviation

assets qualifies as an exercise intended to prornote the public benefit.

(15) Nationalisation of KQ shall entail its delisting and negotiation and buy-out of other

shareholders after the valuation of KQ shares. The buy-out may require appropriatc

and adequate budgetary arrangements to be made by the National 1'rcasury,

including consideration of issuing a long-term Bond or Guarantee to the other

shareholders to expedite the process.

(16) Nationalisation of KQ shall affect its currently existing contractual obligations in

respect of aircraft leasing and employment.
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4.t Sttlxrtissilrrrs ltrcciverl
Strtkcltrrltlcls tttrulc sttlrtuissiotts on llrrntirrl rcs()urcc isstrcs as lirll<lws--

l\lirrislrv ol' 'l'r'urtsporl, Infrustructurc, tlomsing, llrh:rn l)cvclopmcnt rnd Puhlic

Worlis

ll7 'lhc ('itlrirrct Sccrctlry subnrittcd thut irr thc cvcrrt thc l'llP was approvcd, it would not

lcrrtl to tltc loss ol'crnpklyrncnt. I lc nolc(l thill hc had givcn the al'lcctcd trade unions a

stttrilur gualuntcc in talks hclcl rvhcn JKIA slall'rcccntly took industrial action

pr(|tcsting agaitrst thc l)lll'.

Kcnl':r Airrvuy.s

lltt. 'l'lrc Cl:O subrnittcd that KQ is a global company opcrating in a complex airlinc market

wltu'c rvortl wiclq stauclards rnust bc fulfillcd. IIe noted that KQ employs around 3,700

enrployccs wlro nced to bc protccted at whatcvcr cost. He informed the Committee that

intplcrncntation of thc PllP will rcsult in incrcascd employment in aviation-rclated and

othcr industrics through crcation of bctwcen 25,000 to 30,000 jobs for Kenyans.

According to lrim, rnore employecs will bc rcquired once KQ traffic increase.s as a

rcsult of thc proposal.

129. 't'hc Cl:O furthcr submittcd that in the I)lll), KQ has committed to second all the current

JKIA staff to the SI'V on tcrms ec;ual to those offered at KAA for a period of 12

morrths. After tlre secondmcnt pcriod, KQ has undertaken to transfer employees to the

SPV and that no jobs will be lost in thc proccss.

130. 'l'hcCEOnoted thatof KQ's3,700ernployccs, l4areexpatriateswhercasof thetop50

tnanagcrs,5 arc expatriatcs thus reprcsenting l}Yoof thc lcadcrship team. He notcd lhat

2 r:xpatriales arc rnanilgers, tlrc Clricl'Opcrating Olficcr and the Hcad of Global Sales,

scconded fror:t KLM,

l3l. In tcrms of rentuneration o[staff. thc CEO noted tlrat it constitutcs 19% of KQ's total

costs. I'lc inltrrmed thc Cornmittec that hc carns Kshs. 4 Million in salary, allorvances

arrd benellts, bcfore tax as rclxrrtcd irr KQ's firrancial slatements. He subrnitted tlrat on

averagc, Airlinc Captains and l:irst Officcrs carn Kshs. 1.6 Million and Kshs 900.000/-

per ntonth, respcctively. Il was l:is submission tlrat on average, staf in flight opcrations

Rl:PO,ll O.r.-11I]: INQUlltY lN'l'O'fllF: lrttor(rSED K[.!tyA AIR
tNr,l:s t !tr:N'!' l,k()|,()s,tL'l'o KENYA AlRpoR',t s r\u'l il0Rl.tl,

lvAt's' l,Rlv,t l'El,Y lNt t!A'l'El)

=r-

29 lt'ar:c



lil

cttrll Kshs. 11.5.()(XV- tvlrilc tct'ltnicrtl. grotttttl scrvit'cs. r:rrrltrr lntl corrrrrrcrciul stitl'l'uurrr

Kslrs. I5().(X)0/- pct' lnonth.

Witlr lr:grrrrl kr pihrl.s. llrc ('lr() ttrtlt:rl llurl llrcir rcrnrrrrcrirliorr i.s srrhsliurliirl irr

ctrlttltitrisott lrr lltcrit'cottrtlcrjrirtls li'ottt rvcrrltlty. tlcvcLrpctlccorronlius suclr rrs tlrc I ltritctl

r\trth litttit'rtlcs. Kurvuit. l,clrlrxrn. lvlirrrritiu.s, (.)ttirr. urrtl .Sorrllr Aliicrr. l.ocnlly. llrc (llio
ll()lcd tll'tl. KQ piltrt rcttttutct'itlioll wus ct;ttivulcut lo 2() tirrres tltc privutc seck:r ilvct'itgc,

ll tirrrcs tltc itvcritgr.: ol'tltc rrut'ttittgs ol'rvrlrkcrs irr tlrc cluctricity irrrrl girs scclul lrrrrl II
litttcs tltc lvcrilgc rutnuttcritlitlt ()l'workcrs in lhc linlrrciirl itrrtl itrsrrrlnct: scrviccs

scct()l'.

'l'ltc (lliO ttotctl thirt lhc rctttttnr:ritliott is nol. lrowevcr. conlucnsul'i.ttc lo llrcir

protltrctivity sullrrritting tlurt KQ ;riklts llcw illl lvcr:lgc ol'53J lrours pcr yclr, ntrrclr

lorvcr tltatt thc 859 ltours llowrr by li'l'pilols wlro, hc subrrrittcd, alc paicl hall'thc

rcrtttttrcrnt iun.

n:l

Kcny:r Airports ArrIhority

134' l'hc L-liO sttbtnittcd that thc implcnrcntation oI thc l)lll, will nor lcacl to trry job

rcduntlancics or aclvcrsc cltarrges to the c.xis[ing tcrms ancl conclitiorrs fur KAA stul'[ as

clarilled by thc CS 'l'rans;mrt, lttfiastructurc, I'lousing & tJrtran Devcloprncnt in a prcss

rclcase <latcd Srlt Fcl:ruary, 201g.

135. Witlr regarcl to thc currcnt KAA staffing structure, thc CllO submitrcd that as ar 3lrt

March 2019, KAA cnrploycd a total of 1,945 statt, with 753 bcing in managcnlcnr. Our

of thosc nutnbcrs, JKIA cclrrlributecl 993 enrployecs cornl>rising 318 managcrncnt apd

675 non-ntanagcment staff. Irr ternrs of renruncration. the CDO subrnittecl that thc

nranagetnent stuff o[ KAA carn a total of Kshs. 2.316 Billion whilc non-tnantgcrncrrt

sta[f earn a total of Kslrs. 1.92 l"]illion, annually,

l16. The CIIO notcd that thc Kcnya Aviation Workcrs lJnion (KAWtr) issuecl a strikc noticc

clatecl 29rr'January.20l9 which prompted KAA ro lilc ELI{C Case Nurnber 68 of 2019

Kenva Airnorls Authoritv vs Keuyu Aviutiou lllurkers {Jnion to rcstrain KAWU fronr

calling for the strikc.'l'hc Court issuccl tcrnporary urclcm on 5'l'[:ebruary.20lr)
suspendirlg tlrc strikc noticc and rcl'crring the ruattcr tu conciliatiorr. Ite notccl that tlrc

matter is currcntly ultdcr conciliation. On ths atlvicc ot' thc Director of public

Prosccutions, (DI'[') KAA withclrcw u sontcmpt ot'cor.rrt application agninst KAW1J

officials.
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l]7 'l'he CliO lurtlrcr rrotcd tlrat KAWIJ has scplratcly liled Constitutionnl Pctitiorr Nuntl:cr

57 o{'201t) rgainst thc Plll'.'l'lrc rlulttcr is pcrrtlirrg irr Courl ancl is scltcclulctl lirr

clirections 0n 4'l'.tunc. 2019,

Kcnt,n Civil Aviation Aulhoritv

l3$. KCn A sul:nrittecl that tlrc concessiorr docs rrot aclcquttcly rdtlrcss intlu.strial rclatiurrs

issues rvlrich if rrot properly actccl uporr rvoulcl lca<l to a corrrplctc h:rlt in ritlxrrt

opcrati0ns.

139. lt was KCAA's lurthcr subnrission that rvitlr regard to the secondnrurt of staffto thc

Sl)V, tltc l2 rnorrth pcriod docs not addrcss tlre issuc ol job sccurity and staff rnay

dccline to take up lhc offer with the SPV. Furlhcr, it was their vierv tliat ANS technical

.stafl' like Air 'll'afllc Controllers, Comrnunication, Navigation and Survcillancc

engineers and teclrnicians, and Aeronautical Irrlornratiorr Serviccs are higtrly spccializcd

and lhat in the cvent suclr stalf do not takc up thc SPV otfer, it rvould result to loss of

critical services at JKIA. KCnn rvas also concerncd with thc provision of ANS in thc

samc airspace and difl'crent rcrnuneration by two different entities rvould result to

conflict and an increase in safety incidents

I(cnya Aviation Workcrs Union

140. l'he Secretary General submitted that KQ's declining business pertbrmance over the

past seven years spells doom to the Country and its employees rvhose jobs havc always

been at risk. He noted tlrat both KQ and KAA neither informed nor engaged their

ernployees on the PIIP whiclr is a sensitive issue with a great potential to affect their

jobs. He submitted that KAWU's efforts to seek infornration on the PIIP had been fi.rtile

and tl:at if the take-over proceeds, there would definitely be redundancies mainly

affecting KAA staff currently working at JKIA and the head oflice.

l4l. The Secretary General t'urther submitted that KAWU rvas apprehensive and convinced

tlrat like many other previous attempts of resuscitating KQ since 2012, the PIIP could

also lail and could lead to the retlenchment oImany employees as was the case in 2012

whcre 600 cmployces were retrenched. He also noted that in 2016. anothcr restructurinB

exercise had been carried out, being spcarheaded by McKinsey Consultants in which

over I00 employces had been retrenched.

lll':POltT ON 'rllE lNQt,lRY ltiT0 TllE PROPOSED KENY,t AlnW,\l'S' Plttv^I'ELY lNl'r!,\'I'Ul!
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lll As regards KQ nrlnagcntcnt. Kr\WU subrtrittctl that KQ lrarl corrlirrucrl to sirrk in losscs

cvctt aficr cngaging l lirrcigrr ('hicl'lixccutivc Ol'liccr rrttrl otlrcr l'orcign airlinc cxpcrts

itnd cortsttlttrrts.'l'hc Sccrctirry (icncnrl subtnittcrl tlurl KAWtI lnd rrrosl KQ cnr;rloyccs

hnd lost corrlitlcncc rlr thc stcrvirr<lship ol'tltc cllrt'cnl KQ (ll:O. Mr. lichlstian Mikosz.

ttnrlcr rvhosc tcrrrrrc KQ lr:ul srrnk irrlo rlccper krsscs. !lc: rrolctl lhlt.srrrnc trl'lhc lirrcigrr

nirlirrc consulllnts corrlrlctcrl lly KQ lrltl tlucsliorrirlllc crcclcntiirls arrrl that thcrc rvas

Itiglt nurnlrcr ol'cxpntrinlcs crrrplrrycrl hy KQ tlcspitc llrcrc lrcing sul'lrciott locitl titlcttt

lo pcrlrrnrt tlrc sirrnc rolcs. lt rvus lirrllrcr sutrrnil.tctl that tlrc currcrrl KQ CliO hltl

t'ccrtritcd lrrtl irppoinlctl rrurrr:rgcrs r,vitlr<rul nrry rcgarrl to tlrc cstablishccl rcclrritrrrcrrt

polic1' wlrich ltdvoculcs lirr trluslliucrtcy irrrcl opcnncss.

Kcn.\':r Airlinc !'ilot.s Associntion

l1l. 'l'hc Kcnya Pilots associaliorr sutrrnittccl that KQ iscurrcntly hauntecl by various pitfulls

uvlrich it needs to atldress. 'fhc Generirl Secrctary notcd tlrat KQ hns a poorly motivatctl

work florcc, csllccially lor tlrc customer carc stalf who arc outsourcecl arrcl havc vcly

poor working condition. in teuns ot'tlteir contract wlrich arc slrort tcrm contracts antl

low irr pay. Further, he inforn:ed tl:e Comnrittee tlrat KQ has corrtractcd sevcr:rl

consultants likc McKinsey who rnadc a total of Kshs. 2.3 Billion tbr 10 nronths work

and still rcconrmettded tlre retrenchment of KQ stall, salc oI primc KQ asscts such as

the KQ slot in London, Flcathrow and thc sale of KQ frrlly owned aircra[t equiprncnt.

144, With regard to tlrc remuneration paid to pilots, KALPA subnrittcd that thc infbrmation

provided to the Cornnrittee by KQ was nrisleading. They submitted that their

renrutteration is thc subject of a comprehensive CBA entclccl into bctwccn thcnr and

KQ and that the CBA does not cover the numbcr of hours pilots arc required to work.
'l'hey submitted that the current pilots working for KQ do uor nlect the requircd ratio pcr

aircraft as agreed in thc CllA and that KQ actually lacks su(ficicnt pilots to crcw thcir

aircrafts. As a result of this shortage of pilots and suitablc aircrali, pilots alc cun'cntly

working their maxintunr allowed hours and KQ owes each pilot an avcrage of 100 lcave

days. They noted that some flights have hacl to bc canccllccl duc to inadcqr:ate crcw.

They submitted that on averagc they t'ly approxin'rately 780 lrours pcr ycar.

145. KAI-PA submitted that undcr thc CBA, KQ agrccrl to lravc 12 pilots ro crew cuclr

narrow body aircraft and l(r pilots or cach widc-bocly aircrali ernd as pcr tho.su nunrbcrs,

the airlinc currcntly lras itn opcrating shortagc ol'200 pilots. 'l'hcy ttrrther notcrt rlrat irr

Rl:roR't'ON lIlE INQUIRY lNl'O'flll: PltOl'OSliD K]:NvA rlllllVAYS' l'lllVr\'l l'jl.Y tNt'l'tA't lit)
IN VESTM ENf PROI'OSA l.'IO Kl'.NYr\ A Iltr'()!l'r$ A t l'l'l lO]t11 Y

Nd
?

32ll'r.,,



l4(r

tcl'nls of conrputing ttre avcrage hours flown by a pilot should be viewed in thc context

ol thc statutory rcquirenrcnts and that thcy similarly are cntitled to leave days ancl

trairrirrg every 6 ntonlhs.

KALPA nored that in the past thrce years. KQ has losl nrore than 130 pilots to the

Miclcllc East owitrg to their uncorllpctitive renruneration. 
-fhey 

submittcd that the cttrenl

CRA strows that on the highcr sitlc, a Captain and a First Officer earn an average of

Kslrs. 1,584,7191- and Kshs. 1.506,789/- respectively in salary and monetary

allowances.

Viov.s from Mcmbcrs of the public

l'hc Cornnrittcc received various nremoranda from members of the public with regard to the

inquiry -

147. Edward Gitonga submitted that tlre PIIP could lead to job losses.

148. Walter tvloclra noted that there shall be massive job losses to both KAA employees and

othcr opcrators who lravc invested heavily at JKIA if the PIIP is implentented as KQ

proposes to consolidate all the businesses at JKIA through its SPV. He further notetl

that with thc ctrrcnt deficit at whiclr KQ is being run, it will be unable to fund the PIIP.

He noted that KQ is afilicted with managerial problems that ought to be solved first,

irrcludirrg the inrportation of Polish expatriates who are paid exorbitantly as compared

to local KQ employees.

149. Roy Kinyanjui opposed the PIIP noting that it does not have the interest and rvelfare of

KAA employees at heafl. lt was his view that as a performrng parastatal, KAA should

be allorved to continLre managing JKIA.

150. KAA staff at JKIA subnritted that the Comnrittee should pay critical attention on staff

welfare in its considcration of the PIIP and that if any retrenchment is to be considered,

tlre exit package for KAA staff be significantly higher as the retrenchment shall not be

for purposes of cost cutting.

l5l. Capt. Cad Karnau notcd that the PIIP will lead to layoCfs as most positions will be

scrapped.

152. Plonyang Atudo opposed thc PIIP noting that its implementation rvill lead to job losses.

li3. Peter Mbalanya opposed the PIIP submitting that it would lcad to retrenchment of

cmployces.

Rl:poll t'oN 'ntE !:rQLrlRl' l)iro 1'llE PltoPosED Kf,NYA..uRl\'.$'s' pRtv/r'rr:Ly tNrn,trt:D
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4.2 Comnrittcc Obscrvntions

154, The Cornmittee ohscrvc<l tlrat.-

(l) Kerrya Airways and KAA ncitlrcr inl'orrncd nor cngagctl thcir cntployecs on tlre PllP

which is a scnsitivc issuc with n grcat potcntitl to al'fect tlrcir jobs.

(2) In the l'lll). thouglr KQ has cornnriltcd to sccond all tlrc current JKIA stati'to thc

SPV on tcrnr.s cqual to llrosc oll'crcd at KAA lor a pcriod ol'l2 nronths aftcr which

thcy will bc tran.sl'errcd to thc SPV, it docs rrot addrcss thc issuc ol'job sccurity urrd

could result in thc loss ol'ANS tcchnical staff.sincc stuffcould dcclinc taking up lhc

SPV oll'er. a situation that could rcsull, in loss of critical scrvices at JKIA;

(3) Thcre is an ovcr-reliancc on cxpntriates I'or the corc managcmcnt operations of KQ.

Out of KQ's 3,700 employces, 14 ure expalriates whereas of the top 50 managers. 5

are expatriates thus representing l0o/o of the leadcrship tcarn.

(4) The key urtion representing aviation workers has lo.st conl'idence in the stewardship

of the currenl KQ management;

(5) Operations at JKIA constitute majority of KAA's work. As at 3l'r March 2019,

KAA employed a total of 1,945 staff, with 753 bcing in management. Out of those

nunrbers. JKIA coutributed 993 employecs comprising 318 managenrent arrcl 675

non -mana gerlrcnt staff;

(6) The current remuneration of the KQ management, senior staff and pilots is relatively

high and does not accord with the financial performance of the company.

nEtoRTONTilE lNQUlnY lNl'0'l'll&; HtoPosuD KENYA AlRwAvs'PRTVA'!'ILY tNt'trATEn
INVESTMEI{T PROPOSAI, TO KENYA AIRPOR'I'S AUTIIONI'TY
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clrAP'l'Elt F'l\/Il

5.0 l.ti(;AL ( :oNil,t,tANCli ISStltis

5.1 Allplic:rtrlcl,cgull'rovisiorrs

155. 'l'lrc Public l)rivltc l)artrrcrships Act. No. l5 of 2013 was cnactcd by Parliamcnt to

llrovirlc lirr thc prlticipatiorr ol'thc privatc scctor in tlrc flnancing. cortstructiort, clevclopment,

()pcr':rtion. or rrurintcnlrrrcc ol' infrastruclurc or dcvclopmcnt projccts of thc Covcrnment

througlr conccssion or othcr conlractual arrangcmcnts, thc cstablishment of the institutions to

rcgulatc. nrorritor and supcrvise tlrc inrplenrcrrtation of project agrecments on infrastructure or

tleveloprucrrt projects an<l lor rclated purposcs. ]'lre Act establislres threc kcy organs to assist

irr tlrc cvaluation of PPPs, nanrcly the PPP Conrrrrittec, the PPP Unit and PPP nodes.

156. 'l'hc PPI' Committcc comprises the PrincipaI Secretaries responsible for rnatters relating

tu tinarrcc. national planning, land, courrty govcrnment; transport, infrastructure and energy,

tlre Attorncy Gcneral and tlrc Dircctol of the I']PP Unit who are taskcd with-

(a) ensuring tlrat each project agreemenl is consistent with the provisions of tlre Act;

(b) forrnulating policy guidelines on PPPs;

(c) ensuring that all projects are consistent with the national priorities specified in the

relevant policy on PPPs;

(d) approving project proposals subrnitted to the Committee by a contracting

authority;

(e) approving project lists submittcd to the Committce by contracting authorities

(l) authorizing allocations from the Project Facilitation Fund established under

section 68 ol'the Act;

(g) formulating or approving standards, guidelines and procedures for awarding

contracts arrcl stanclardized bid docunrcnts:

(h) examining ancl approvirrg a lea.sibility study conductcd by a contracting authority

under the Act;

(i) reviewing the legal, institutional and regulatory frarncwork of public PPPs;

O overseeing the monitoring and evaluation by contracting authorities of a PPP

from the commencctnent to the post completion stage:

Rl.POtrr oN 'fl I E lNOl.llRY lyro 'l'ltt: PltoPos!:D KH,NyA AtRt\"\ I S. ptuvA rELy lr{ll'tAT}:D 3 5 | l' a g c
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(k) cttsrrritrg ;rP1:r'ovitl rr[. iutrl tiscat accountability ip thc nrilplgcmcnt <ll, llnancial

itntl ittty otltcr litrltt ol'su;lporl grantctt hy thc (iovunrrrrclrr in t[c implcmcnratiln

ol'prt{ucts urrrlcr. tlrc Act; irnrl

(l) crrstrring thc cl'licicllt itnplcnrcnt;rlion ol'any projcct agrccmcnt cntcrccl irrto hy a

contracti rrg lutlrority. I

Sccliorl ll ol'thc l'l't'Act,20ll cstahlishcd thc lll,t, tlnit within thc Sratc t)cparlmcrrt

rcsporrsihlc lbr ttlitltct's rclal.ing to Ilnartcc wlrich. as pr6viclccl undcr scction l4 ol'the
Act i.s to scrvc as thc sccrctariat and tcchnical arrn trf ltrc IrPI, Committcc arrtl to
stlPpol't r:otltractittg uutlroritics to idcntity, appraisc, procurc, ncggtiate, contracl and

rnonitor thc opcration oI lrl)l) projccts.
'l'lrc Act rcc;ttircs any public contrircting authority which irrtends to enter into a lrl,l,
ilrrang,clllcllt to cstablish a PPI) noclc hcadcd by thc authority'.s accounting olliccr
assistcd by a ntrrnbcr of firrancial. tcclrnical, procurcrncnt and lcgal pcrsonncl as l5c

autlrnrity, in cortsulttrtion with the P[)P UniL, consi<Jcr necessary.z A ppp nodc is

rcsportsiblc lbr project sclection and devclopment, procuremcnt and conrracting as

wcll as the day to day management of a projcct. It reports administrativety ts thc

Contracting Authority and functionally to thc PPP Unit.l

Scction 19, as read together with the Second Schcdule to the Act, outtines thc l3
forms of PI'P arrangcments that a contracting authority may cnter into with a private

pany, cach subjcct to unique conditior.rs. Thesc are-
(a) Managcmcnt contracts;

(b) Output pcrfclrmance-based contracts

(c) [,eascs not excceding thirty ycars;

(d) Concessions at a f'ec;

(e) Bu i ld -Own-Opcrale-'l'ransfer schcmcs;

(Q Build-Own Opcrate schcmes;

(g) Build-Opcrate-and-Transfer schemes [or a period not exceeding thirty years:

(h) Build-t-case-and-Transfer schemcs;

(i) Build-Translcr-and-Operatc schcmes;

O Devclop-Opcratc-and-Transltr Schcrncs;

I Scction 7, l)l'P Act, 2013.
I Scction l6 PPP Act. 20 tJ.

'Scction l7 PPP Act,20ll.
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(k) ltclrnlrililirte -( )Ie r;rtc-rrrrrl- I rirrtslcr sclte tttcs:

( l) ltcltrrhilitrrtc-( )s'rr-rrrrtl-( )lrr"'nrlc scltt'tncs: itttrl

(ttt) l.rrrrtl Sn'lps.

l(,0. lhc Act [r](lltirr.s crrclr corrtrlrclirrtrl irrrllxnity lu l)rcl)lre ir lisl ol'gtrrriccls tlrrrt it iltlcttrls lrr

trrrrlcrlukc txr ir;lrirrlitl'hirsis rrnrlcr llrr: t\cl;tttrl slritll stthtttil thc lrst lo lltc Itltlt llrrit lirr

:lsscssnlcut.' 'l'1rc pro.jccls srrhrrriltr:rl nlusl hu ptrl ol' llrc th:vcloptttcttl ltrop,t'ittn rrl' lltc

irtrtlror it1,. t lllrrrr srrhrnissitrrr. lhc lisl is ls.scsscrl irntl trlrtsrtriltcd. togctltcr witlr

I'cc()tnnlcll(llrtions. to tlrc l)l)l'(lrrrrrrritlcc lirr itpprrrvll whiclr sirnilru'ly rcvicrvs il:utd

lransnrits it rrr tlrc Clbirrcr irr ir rtirritrrtll grrirlrity list.t

l6l. l'lrc Act irllon,s lirr ir cotrlrlcling nrrtlrurity to solicit lilr pro;losuls. suLr.icct to it tnlnspilrcnt

rurrrl cr-rrrrpctitivc biddirlg l)r()ccss, r.vitlr succcssl'ul birls hcing strlr.icclctl to a lcusihility stutly

bclirrc consirlcration by thc l)l)l) [Jrrir. thc l)l'P Cornnrittcc nrrcl Cirbinct. 
('ln 

tdtlition, lltc Acl

allorvs a privatc pilrty to pt'oposc:r Privatcly Irritialccl pnrposal lirr tlrc cott.structiott ot'

tlcvclo;:ntcnl ot'a pro.icct or thc pcrlirrrrrance ol'a scrvicc by rrcgotiation outsidc thc ttclrntnl

rcrluircnrcrr( lbr thc iruthority lo arrcl undcrtakc a conrpctitivc procurcmcllt process. A

corrtracting authority nray ottly cottsidcr a PIIP wherc-

(a) tlrcrc is ill't ulgcrrt rrcctl lor continuity in thc constructioll, dcvclopment,

rnaintcnancc or operation ol'a facility or provisinn oI a scrvicc and cngaging in

thc cornpctitivc plocurcnlcnt proccss woulcl bc inrpractical on condition that thc

circumstances giving rise to tlrc risk of di.sruption wcrc not lorcsccablc by thc

contracling autlrority or thc rcsult of an urlrcasorrablc failure to act by thc

contracting authority;

(b) thc costs rclating lo the intellcctual property in relation to the proposcd dcsign ol'

a projcct arc substantial;

(c) therc exists only onc pcrson or firnt capablc of undcrtaking thc projcct,

nraintaining thc lacility or pr<lviding the scrvicc or such pcrson or ltrtn lras

exclusivc rights ovcr thc usc ol'thc intcllcctuul propcrty, tradc secrcts or olhcr

cxclusivc riglrts ncccssary lbr the construction, opcriltiorr or tnaintenance of thc

facility ol provision ol'thc servicc; or

' Scction 23 PPP Act, 2013.
5 Scaion 24 PPP Act, 201 3.
o Section 37-60 Pl'>l' Act, 20 I 3
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(d) there cxists any othcr circumslancc as thc Cabinet Sccretary nray prcscribc '

162. Before comnrcncing any rrcgotiations rvith thc proponcnt oI a t'llP. a constricting

autlrority is required to prescribe a critcria against wlrich tlrc outconre of negotiations shlll bc

evaluated. subnrit thc proposal to thc I'l)P Unit lor consideration and recommendation, appl.y

lor and obtain approval frorn lhe PPP Cornrnittce to rrcgotiate tlre cuntracl.

l(r3. A contracting authority is exprcssly prccludcd fronr considering a PIIP unlcss it is

satisfied that the ploject shall provirlc valuc lor rnorrey and lrc affordablc and tlurt tlrc

appropriate risks of tlre projcct are transferrcd to thc privatc party.E

164, Regulation -51 of the Public Private Partnerslrips Regulations,2014 allows a contracting

authority to considcr a privately initiated investnrent proposal which is not specilied irr

section 6l (l) (a), (b) or(c) of tlre Act on condition that the project which the proposal covers

is included in thc contracting authority's dcvclopment programme. In considerirrg such a

proposal, the contracting authority is required. thlough the Unit. to apply to thc Cabinet

Secretary for approval.

165. With regard to negotiations, Regulation 52 of Public Privatc Partnerships Rcgulations.

2014 requires a contracting authority to dcvelop criteria tbr the negotiation of a PllP ancl

submit it to the Unit for review and recomnrendation where it is of the opinion that thc

proposal meels the reqtrirements of section 6l (3) of the Act with regard to the affortlability

and value for money to be derived from the project; and the transfer of any project risks to thc

proponent. The contracting authority is allowed to engage a transaction advisor to assist it in

developing negotiation criteria and appraising the proposal. 'fhe Regulations [r-rrther rcquire a

contracting autlrority to take all reasonable steps to prevent a conflict of interest by its officcrs

and prevcnt any impropriety during negotiations. "

166. A PIIP proponent is recluired to submit both a frnzurcial and technical bid as part o[ the

proposal. In thc event of negotiations, the conlracting atrthority may requesl tbr rrr<lrc

inlormation in relation to the proposal or a moditlcation of the privately initiated invesrnrent

proposal. At the close of negotiations, a contracting authority is required to preparc a projecr

risk assessment report specifying the terms agreed with the proponent and submit rhe report to

the PPP Unit for review and transmission to the Debt Managemenr Oflicc to conlirm tlre

accuracy of the coutingent liabilities and the risk nratrix contained in the proposal. Any awarcl

7 Seclion 6l PPP Act, 20 13.
I 

Section 6l(3) PPP Act, 2013.
e Regulation 54, Public Private Partncrships Regulations,20l4.
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granted to thc proponcnt of a l)llP alicrthc conclu-sion of ncgolialions and verification of the

projcct risk assessmcnt reporl ol rnust hc approvcd by thc PPP Conrmiltee'"'

5.2 Subntissions lleceivcd

Stakeholdcrs made submissions on lcgal and compliance issucs as follorvs-

Ilinistrl' of 'l'ransporl, lnfrastructure, Urban Dcvclopment, Ilousing and I'ublic Works

16'1. l'lrc CS submined that for purposes of implementing thc rcsolution of thc Cabinet

during its mcctings, tlre Public Private Partnership Act,20l3 was identified as the

suitable legal fiamework which allowed KQ to submit a PIIP to KAA. As required

undcr thc provisions of thc Act, the PIIP has bccn submitted to the PPP Unit for

consideration.

1(r8. 'the CS howevcr noted that following the concerns raised by Lhe Public over the PIIP,

the Ministry is exploring other options of enabling the Government to consolidate atl

aviation assets lor approval by Cabinet.

Kcnl,n Civil Avintion Authority

169. The Director General subrnitted that from the regulatory perspective, the current

frnancial position of Kenya Airways could signif-rcantly affect the airline's capacity to

comply with civil aviation regulations as provided for in the air operator certification

and that the PIIP does not meet the criteria of the PPP concept rvhich entails the

concession of a public service to a private entity rvhich has the technical expertise and

financial capacity to manage, operate and undertake investment.

170. It was thc furthcr submission of the Director General that implementation of the PIIP

would result in the loss of the regulatory ccrtificatc to opcrate JKIA and conscqucntly

loss of the FAA IASA Category I status that the airport currently enjoys with regard to

its direct flights to USA and that it would take years for Kenya to be audited again and

similar approval granted to the SPV- As per the International Standards and

Recommended Practices (SARPs), Certificates and Licerrses issued by a civil aviation

authority are not transflerrable and hence, locally, the SPV rvould be required to

undcnake the processes of gctting new certif'rcations, a process that could take more

than one year. 1-hc Air Service License (ASL) currently held by Kenya Air*'ays would

In Regulation 53, Pubtic Private Partnerships Regulations,20 14.

REPORT ON TilE TNQUIRY rSr()'nll: PROPOSED KENyA AtRrVAy.S' pRtVATELy tNITIATED
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have to be revokcd ancl thc S[)V would lravc to apply lbr a ncw ASL with thc scopc ol'

services bcing an Air Operator and Airport Ollcrator contbincd.

In addition. for thc irnplcmcrrtatiorr oI thc l'llP, tlrc [)ircctor Ccncral notcd that tlrcre

would bo ncctl to rcncgoti:rtc MOtls arrcl l.cttcrs ol'llroccdurcs previously signcd with

ucighborirrg Statcs ancl Agcncics irr rcspcct to ANS coortlinltion activilics wlticlt wcrc

crrtcrcd into on tlrc strcngth of thc ANS bcing purt ol'tltc KCAA's nrandatc.

KCAA furthcr sut:rrrittcd that rvith rcgtu'tl to tlrc usc ol'SI)V lbr thc PllP. therc is ttced to

establish clcar lcgal rncclranisnrs o[r'csolving owncrship cspccially lor funcls to bc u.sctl

for thc purposc of uny Cn PEX activitics.

177.

5.3 Conrnritlcc Obscrvations

173. The Cornrnittce observcd that-
(l) Thc Public Privatc Partncrships Act, No.l5 ol 2013 allows a privatc parly to

propose a Privately lnitiated proposal for the construction or development of a

projcct or thc pcrfornrarrce of a service by negotiation outside tlrc nclnrral

requirenrent lor the authority to undcrtakc a cornpctitive procurement proccss on

condition that the project is includcd irr the development programmc of tlrc

contracting authority;

(2)'the concession of JKIA was notand iscurrently not included in the dcvelopnrent

progranrme of KAA;

(3) Kenya Airways has not demonstrated that it has the financial capacity, relevant

experience and the relevant expertise to rnanage JKIA as required by section 23

of thc Public Private Parlnerships Act, No. I 5 <lf 20 I 3;

(a) The implemcntation of thc I'}llP would result in the loss of the regulatory

certificate to operate JKIA and consequently loss of the FAA IASA Category I

status the airport curently enjoys with regard to its direct flights to IJSA and it

would take years for Kenya to be audited again and similar approval granted to

the SPV. The current regulatory certificates issued with regard to JKIA are nor

transferable to a third part/;

(5) There would be need to renegotiate MOUs and Lettcrs of Procedurcs previously

signed with neighboring States and Agencics in respcct to ANS coordination

activities which werc entercd into on thc strength of the ANS being part of

KCAA's nrandatc if thc PIII' is irnplementcd.
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Stakclrtrklcrs nurrlc suhrnissi<lns orr issucs ol'crtnccnt as lirllrrws--'

.Stnlus of llrc l'lllr

I ?{. !'lrc (lS. Mirristrv ol"l'ransgrort. lnlinslructurc, llousing, [Jrbarr Dcvcloprncnt ancl Public

Works notcd thitt at lrrescnt the Plll) is just a proposal tlrat nrust bc subjected to thc

rigorou.s proccss outlincd in tlrc ['PP Act including a rcvicw and considcratiott by thc

l)l)P Cornnrincc arrcl rrcgoliations lrctwccn KQ and KAA over any is.sucs of conccrn flor

tlrc rrrutunl bcrrctit of (hc partics. Such ncgotiatiorrs would include, stalT matters, thc

cunccssiorr lccs payable, iuvcstnrcnts to [:c madc ovcr thc concession period, service

starrclarcls. tlansucliorr slnrcturc, rolcs ancl rcsponsibilitics of each party and cornpetition

rvith othcr air'lincs. lt rvas his vicw that thc runnirrg of'thc other airports and airstrips

would constitr.rte a critical parl of the ncgotiations.

'fhc CS lirrther noted tlrat Kenya lras to start vierving its aviation assets more

stratcgically as kcy contributors to the Gross Domestic Procluct (ADP) where having a

worlcl class airlinc and world class airports enables the country to achievc its objective

o[bcing au aviation hub in the region. Irr this regard, the aim of the PIIP is the creation

of opcrational syncrgics bctwecn Kenya's main hub, JKIA and the national carrier, KQ

to establish the two institutions as drivcrs of econouric growth. This same structure is

lhe one utilized by Kenya's main cornpetitors in the global aviation industry.

Wlrcthcr l(enya Airrvrys is n public or private company

'l'hc KQ CIIO submitted that KQ is a publicly listed cornpany with Government of

Kenya owning tlre majority of sharcs. ln terms of shareholding, currenlly, the

Govclnrnent owrls 48.9oA, KQ Lenders Cornpany 38.1%, KLM 7.8%, the Ernployee

Sharc Owncrship Plan2.4Yo, and othcr individual shareholdcrs own 2,8%.

Thc irnpnct ol'fucl lrctlging on I(Q performlnce

1'hc KQ CEO subnritted that Fucl hcdging is a contractual tool used by airlines as an

industry stanclard to rcduce cxposurc to volatile fucl prices. llc informcd the Cornmittcc

tlral tltc fucl hcdgc in placc at the momcnt guarantccs KQ's purcltase of fuel at a set

r75
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price while protcctirrg it agairrst riscs abovc a ccrtain pricc. Ilc noted that KQ is

bcne[iting fr'onr fucl hcdging a.s thc currcnt lircl priccs are abovc $70 whilc its voltrmcs

arc hedged at ratcs lower than $68. In acldition, it was his submission that KQ is

cxpcctcd to rcap bcnelits in thc nrorrth of April going forward as the lucl curvc

projections point to an incrcasc irr lucl priccs. I'lc w:rs oIthc vierv that KQ is not losing

nroney tlrrough fuel lredging.

Thc impnct of nircrnft lcnscs on KQ pcrformancc

'l-hc KQ CEO submittcd lhat even though an outright purchase is an option in acquiring

an aircraft, it is not a wise and financially sound option. According to lrim. the corc

compctence of an airline is flying and not owning asscts and tying up money in the

form of aircraft. He submitted that the purchase of aircraft requires huge capital outlay.

that the older an aircraft is, the less efficient it is, both fuel and mainteualce wisc and

that passengers prefer to fly on newer aircraft.

The CEO submitted that the estimatcd cost of buying the entire 37 aircraft in KQ's flcet

rvould cost Kshs. a86.4 Billion. representing l6% of the entirc country's budget. FIe

noted that the bcncfits of lcasing an aircraft clearly outweigh those of ourright purchase

as it allows faster access to aircraft, a reduced capital outlay, access to fuel cfficient

aircraft, flexibility, access to latest tecluology, and not having to <Jeal with residual

value in aircraft.

The KQ CEO further submitted that leasing is not a case unique to KQ, bur is the trend

world over and more so in airlines that are a lot larger than Kenya Airways both in

terms of fleet, revenue, as well as passenger numbers. He noted that the tleets of
Emirates. Delta Air Lines, and Air Francc contain 627o, 22o/o and, 647o leases

respectively. The CEO submitted that KQ has a fleet of 40 Aircraft of which ir wholly

owns 20, and 20 are under operating leases. 'fhe breakdown of the fleet is shown in

Table I below and thc list of lessors for the leased aircraft is shown in Table 2.
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'l'he CIIO noted that the leasing companies do not Llsually lease a large number of

aircraft to one airline as a rnechanism of limiting their exposure to risk and that it would

not be possiblc for KQ to lease its entire fleet from one leasing company or bank. Of the

20 ailcrafl owncd by KQ, tlrc CEO subnritted that 6 Boeing 787-8 and one Boeing 777-

300 were pLrrchased from procceds of a syndicated loan fronr City Bank NA, JP Morgan

Chase Ilank, and Afiexim Bank tlrrough Tsavo Limited. In addition l0 Embraer 190

wcrc purchased From proceeds of a syndicated loan from Standard Chartered Bank

lnternational and Aliexirn Bank through SanrburLl Limited. 't'he 3 remaining Boeing

737-300 aircrafit are fully paid for.
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The KQ CEO noted that duc to tlrc currcnt KQ nctwork structurc. .spccilic comnrcrcial

needs and cost efficiency analysis. KQ had dccided to sublcasc thrcc ol'the 777-l00llR

to Ttrrkish Airlincs and onc 787-8 [)rcarnlincrto Ornnrr Air to avoid tlrc burdcn of'co.sts

of aircraft that cannot bc utilizccl clficicntly nt the monlcnt.

He further submittcd tlrat currently nonc of tl:c two aircrali rnanut'acturcrs, Iltleing anct

Airbus arc directly irrvolvccl in lca.sing, which is the prcscrve ol lcasing companics arrd

banks.

Public vicws

Waltcr Mocha called for thc di.sclosure and revicw oFany aircrafi leasing agrccnrcnts to

ascertain their value as compalcd to othcr arrangerncnts madc intcrnationally.

Joyce Kebati questioned thc ownership of KQ aircraft.

Capt. Gad Kamau noted that wlrat ails KQ is the internal procuremcnt proccdures ancl

the leasing of aircraft through brokcrs and middlemen which has blcd tlrc airlinc ovcr

time. It was his view that this should be addrcssed belore any bailout of KQ is
considered.

The financisl health status of KQ

The KQ CEO submitted that KQ had diagnosed the root causes of its previous pt-ror

financial results which enabled it to establish fundamentals flor tlre turnaround plan

currently being implcrnented to assist it to achieve operational profitability, first, and in

lhe long run, ability to gcncratc profit before tax and dividends for its shareholciers. l-le

noted that KQ is currently engaged in activities geared towards boosting revenues,

reducing costs and efficient governance. He refereed the Committee to the KQ 2018

half year figures which showed KQ generated Kshs. 52 Billion in rcvcnue, held a Kshs.

I Billion operating loss with a Kshs. 4 Billion profit before tax.

The CEO noted that KAA charges KQ annual fees of up to USD 22 Million annually

comprising of landing fees of USD l6 Million, Building and rent utilities o[ USI) 4

Million and concession t'ees olIJSD 2 Million. ln addition. hc noted that KQ pays KAr\

thc Air Passenger Scrvicc Charge (APSC) which is dcpendcnt o!'r the nunrber o[

passengers departing from Kenya with the airline. l'he APSC KQ pays annually

amounts to USD 43 Million accouttting for approxirnately 50% of JKIA's total revcnuc

from APSC per ycar. In additiori, hc notcd that KQ is charged various taxes and lcvies
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lr)' Kcrrr a l(cve rruc r\rrtlrrrrity (KltA). lntport l)ccllritlion Fccs and [(ailrvay

[)r'rjcltrpntclll I .cr,1,.

lhc KQ Ct:() srrhnrittctl dctlils un thc colrlpolry's trthcr tjnancial infurmatitln, ttoting

tlrat tlrc rrirlirrc txvctl Kshs. t14.8 Billion irr norr-curlcnt linbilitics and Kshs.51,6 Billiorr

irr cun'cnl lillrilirics l'inanccrl by Kshs. ll3.l Billion in tton-assets and Kshs. 2l.l

llilliorr currcnt ilsscts. thcrr:by lcatling to a cash-flow o['Kslrs. 5.9 Billiorr.

\\'itlr rceartl to thc naturc ol'sccuritics held by lbrcign and local banks in relation to KQ

opcrntions. tlrc CllO subllittcd tlrat thc Coverrrnrent of Kenya has issued a sovcrcigtt

uuilrilntcc to thc t:xim llank for USD 525 Million for tlre loan taken by KQ to purchasc

trrrc Boeing 777-300 Aircraft. 6 B<leing 787-8 Aircraft and one GEnx engine. ln

additiorr, the Govcrnment of Kenya has issued a lurther sovereign guarantee to a

cousortiuur of local banks comprisirtg the Commercial Bank of Africa (CBA), NIC

Bank l-inrited. Kcnya Comnrercial Bank [-imited (KCB), I&M Bank, National Bank of

Kcrrya (NtlK), Diarrrond Trust Bank (DTB), Ecobank, Jamii Bora Bank, Chase Bank,

and Equity Bank. tbr_4 USD 225 Million debt that was convcrted into 38.1% equity in

KQ lreld by KQ Lenders 2017 Limited (KQ Lenders) as part of the 2017 deal to

rcsrructure the airline. Under the terrns of the restructuring, KQ Lenders rnay hold the

etprity lor up to l0 ycars.

Tlre CEO furthcr noted that the banks wlrose debt was converted to the equity held by

KQ Lenders, with tlre exception of Chase Bank and Jamii Bora Bank extended KQ a

furtlrer loan of USD 44 Million for purposes of liquidity which amount is not

guaranteed by the Government and KQ is cunently only obligated to service thc interest

element over time.

With regard to KQ revenues, the CEO notcd that for the financial years 2015,2016 and

2017, KQ had gcnerated revenucs of Kshs. ll0. I Billion. Kshs. ll6.l Billion and

Kshs. 106,2 Rillion, rcspcctively. For thc 2018 half year, hc noted that KQ had

gcncratcd Kslrs. 52 Ilillion. Thc CIIO suhrnitted projcctions of rcvenuc for the ycars

2019.2020.2021 and 2022as USD 1.36 Billion, USD 1.64 Billion, USD l.8l Billion

and (JSD 1.98 Billion, respcctivcly.

'[he Director Ceneral, KCAA subnrittcd that KQ owes it Kshs.516,195,794l- in

outstanding Air Navigation Servicc I'ees and tlre PIIP would have to adtlress how KQ's

clcbts would bc managed
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Collcction of ANS chargcs

194. KCAA subnrinecl that thc PIIP was not clear with rcspccr ro the collecrion of ANS

charges. ott whethcr the SPV would collect ANS charges ar JKIA or the entire counrr\,.

Tickct priccs

195. KALPA submitted thar KQ tickct prices are very expcnsivc and passengers are opring

for other cheapcr airlincs Iike Enrirates and ET thus contriburing ro its decline.

196. On this issue, the KQ CEO noted that currcntly. his remit is the ma,ximization o[
shareholdcr profits and that therelore requircs him to negotiate the highest tickct price

he can obtain for the airline. He however nored that in the even the PIIP is implemented

and the aviation assets consolidated to streamline synergies betrveen JKIA and Ke. the

increased investment, tralfic and routcs woutd automatically bring dorwr the prices oI
tickets

197. The Mernber for Embakasi East Constituency, I-lon. Babu Owino qucstioned Ke's
rationale for allowing ticketing software to be controlled and managed from lndia.

KQ Baggage Policy

198. KALPA questioned the rationale behind KQ's policy of reducing check-in baggage

allowance from two bags to one bag weighing 23Kilograms, thus charging for any

extra baggage whilc ET allows passengers an allowance of two bags, each {ouble the

weight of KQ's one bag. This, in their view acts to clrive cusromers away from Ke.

199' The Member for Enrbakasi East Constinrency, Hon. Babu Owino questioned Ke's one-

bag baggage policy noting that the policy has decimated KQ's marker share and

benefited ET and other Airlines serving its African routes,

700. Walter Mocha questioned KQ's one-bag baggage policy noting that the policy has

decimated KQ's market share and benefitted ET and other Airlines serving its African
routes.

Deployment of inappropriate aircraft

201. KALPA also question KQ's deployment of smaller aircrafr on their West African roures

despite the route having being fully booked and the need for larger aircraft to ensure

that passenger baggage is not left behind. The General Secretary noted that in many

cases passengcrs have been forced to travel without tireir bags since the smaller aircrati
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cat'ln()r cilrry thc luggagc plus thc pilsscngcls. 'l'his has lcd to dissati.slactiott artrongst

thcir custrltrcrs rvlrrr lravc optcd tirr otltcr airlirtc.s, Furthcr, it was KALPA's vicrv lltat

t[is particular [ailurc lrls lctl to thc tlcclirtc rr[' routes tlrat corrld havc bccn vcry

profitrble lilr KQ suclt :ts l)ortala, Yaotlnclc' l.agos and Accra'

l)uc Diligcncc ott PllP

202. l'trc KAA C'l:O subrrlitted that KAA engagcd a consortium of transaction advisors

conrprising MMC Aliica Law, KPMC and Saraccn to provide transaction advisory

scrviccs on thc PllP, inclucling-_

(a) a rcview of tlie PIIP, IIcads of Tcrttts and Finattcial Model;

(b) aclvicc on the applicablc lcgal and regulatory matters including approvals to bc

securccl and the potcntial legal and operational risks to be rnanaged;

(c) assesslnent of the firrancial deliverability of the transaction including KQ's legal,

financial arrd operational capacity to enter into the proposed trattsaction;

(d) due diligence on the adequacy of the proposed operating, maintenance and

investnrent plans in relation to the traffic growth assttmptions made by KQ;

(e) a review of the tenns and structure of the PIIP and a scenario analysis of the

different possible transaction structures to evaluate and determine the deal

structure most bcneficial to the KAA;

(f) a Fiscal Commitrnents and Contingerrt Liability analysis of the PIIP under

various transaction structure options;

(g) a review and stress-test of the Public Sector Comparator, Value for Money and

affordability componerrts of the financial nrodel submitted by KQ to asscss its

robustness.

(h) a review o[ the structurc and adequacy of thc considcration offered by KQ and

an investigation into structuring of conlingent payouts that enhance value lbr

money to KAA;

(i) aclvice on thc tax structuring ol'thc transaction ancl thc subscqucnt tax intpact on

KAA;

O arr assessment of ancl advice on matlers related to possible statT redundancy.

severance and pension liabilities arising out of thc PIIP; ancl

(k) environmcntal, social and cconomic analyses of thc project; and

(l) negotiation support througlrout thc deal execution phasc.

203. 'l'hc engagement oI the transaction aclvisors was done tl:rough a restricted tendering

process in light of thc urgency of the tnatter irnd the fees of Kshs. l5 Million qtroted by
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lhc winnirrlt l>id o[MMC l,aw Alricu vtcrc pai<l ril tf KltA ; l.egal budget. KAA i.s :o

shrrrrlrlcr lll thc c,r;tlr rrf' thc tr;rn:;actittn paid to its transaction advisors whelher or noi.

lhc l'lll' is appr*cd anrl implcmcntcd.

'l'lrc (il:() notcd that aparl fntm a rcvicw of ccrtain kcy KQ agreemenls. the duc

diligcrrcc pirasc of thc lransaclftn advisory cnga5ament had been completcd and thar

KAA hatl alraady submittcd a dralt ncgotiatirrn criteria to tlrc I'PP [,:nit and is ar.r,aiting

apprrrval liom ths lJnit and lrom thc National '[rcasury as envisaged under section

(r l( I ) of tlrc l,l'l' Act for it b pntcccd to thc ncgoriarion phase.

'l"ltaCli() suhmittcd tlrat, arising from thc duc diligcnce. KAA had idenrificd si-snificanr

gaps in tlrc l'lll' that would havc lcr bc addrcs.sed in it-s negotiations n'ith KQ. 
.l-hesc

gaps includc KQ's capacity lo undertake the PIll', the value of the PIIP ro KAA,

compliancc of thc I'llP with the viability Aap funding requirements under the PPP ,\cr

and thc financing gap left in KAA once JKIA and its assets are concessioned our under

thc ['lll'.
'f'hc CIIO lurther notcd that KAA is yet to formally rcspond to KQ on the PIIP as it

awails thc outccrmc of the due diligence and the statutory negotiation process under the

l'PP Act.

Standard of ,IKIA opcrations

207. fhe KAA CEO submitted that JKIA facilities are being operated wirhin rhe required

lnternational Standards. He noted that JKIA has been granted an aerodrome cenificate

by the Kcnya Civil Aviation Authority (KCAA,; as evidence that the airport rneers rhe

design, operations and safety management systems of an international Airport. Funher.

hc noted that JKIA has been granted Cenificarion by the United Stares Departmenr of
Transport as a Last Point of Departure enabling direct flighrs from Nairobi to the United

States of Amcrica (USA).

KAA Finances

208. The CEO submitted that as at 30rh June 2018. KAA assers stood at Kshs. 82.1g Billion

comprising Kshs.50.845 Billion in fixed assets and Kshs.3t.935 Billion in currenr

Asscts. With rcgard to the fixed assets. the CEO submined that the value submitred rvas

based on a 2004 valuation and that l(AA assets are slarc-d to be revalued afrcsh b-v the

Ministry of Lands with the current valuation of its prime portfolio of tand and buildine
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exlxcled to be in excess of Kshs. t Trillion. TheCEO funher submitted lhatKAA's

currcnt assets include Cash and Bank balanccs of Kshs. l4.l tlillion in investmcnt

rcscrves for the financing of is priorit;r prqects which include runwa'! upgrades.

renrodeling of tcrminals B, C and D. a second runway and a new terminal building.

209 'l-he CEO noted that KAA ow'es long term liabilities of Kshs. 8.997 Billietn comprising

a World Bank loan of Kshs 2.? Billion and a Kshs. 7.9 tsillion loan from Agence

l:rangaise de Diveloppemenl (AFD1 whose procecds vrere used to finance JKIA's

aviation infrastructure including the construction of Terminal IA.

KAA Revcnue antl Sources

210. 'Ihe CEO submitted that for the ycars 201512()16, 201612017 and 2()17,2018. KAA

gcncrated total rcvcnucs of Kshs. l2 Billion. Kshs. 17.2 Billion'er:td Ksl: . 17.624

Billion. respectively, from the Air Passenger Service Charge. landing and parking

charges, air bridge charges, fuel uplifi charges, rentals, concessions and other sources.

Thc Air Passenger Service Charge contributed the single largest portion ro KAA

rcvenue during this period- generating Kshs. 6.719 Billior:r Kshs. 9.567 Billion and

Kshs. 10.147 Billion in the respective financial )'ezrrs.

2ll. The CEO further submitted that. as per is projections for tbe years 2018n()19-

2A1912020 and 2020/2021 , I(AA expected ro generirte rcvenues of Kshs. l7 .429 Biilion,

Kshs. 16.889 Billion and Kshs. 18.332 Billioru respectively. In its projections. &e.Air

Passenger Service Charge is similarly expected to contribtrte the single largest ponion

of more than half of KAA revenue in each year.

Contribution of I(AA to the economy

212. The CEO submined that according to the Internarional Air Transport As-sociation

(IATA) KAA's contribution to GDP for the 2Al7n0l8 financial year comprised Kshs.

l8 Billion in income. Kshs 352 Million in corporation tar- Kshs 2.7 Billion in capirat

expenditure, Kshs. 13 Billion in spending- Kshs. 128 lvtillion in dividend paid to rhe

governmenl a lGhs. 79.8 Billion proponion of earnings from rourism and direct and

indircct employment of 1.946 and 9730 persons. respectivel)-.

Conflict of Interest
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REPoR'r ONTIIE INQUtnY INTO'fllE PROI'OSED KENY,\ AilrwA\.s. t,tuvA.ruly tNl.t.t,\.nil)
INVESTMINT PROPOSAL'TO KENYA AtRTORTS AU't IIOI{11 Y

.lK Wawcru questioncd wlry thc KAA Chailpcrson slrould continuc servirlg as (lroup

Cl'lO Comlncrcial Bank of Aliica. onc oI tlrc banks wlriclr convcrtcd its loatrs to KQ

into equity thus [':cirrg irr a position o[conflict of intcrcst.
'l'he Chairprson of KAA, Mr. Isaac Awuonda, subrrrittctl tlrat his dual rolcs ol'KAA

Chairpcrsort artd Croup Cerrcral Mernagcr ol'Comrncrcial tlarrk of Africa [-irrrited, orre

ol'tlte bnnks wlrosc rlcbt wa.s corrvcrtcd into cquity lrelcl by KQ Lcnclcrs in thc 2(ll7 itt
thc rcstructurirtg oI KQ could lrc pcrccivecl as a conllict oI intcrcst with regarcl to thc

ctlttsitlcration ol'tlrc PllP. llc ltowovcr rtotcd that lrc is rrut cngaged in the day-to-clay

opcratiott of Cot:rtncrcial Rank rrf Africa (K) I.inritcd and that hc had at a vcry carly

stage clcclarcd tlrc issuc to tl:c KAr\ lJoard and received no objcction to lris prcscrrcc

during dclibcrations over the I,llP.

Comnritlcc 0 bscrvntions

The Cornnrittee observed tlrat-
(l) KQ is ir privatc coll'rpany which is listed at the Nairobi Sccurities Exchangc. Irr ternrs

of shareholding, currently, the Governrnent of Kenya owus 48.9%, Ke Lcndcrs

Coml>any l8.l%, KLM 7.8%, the Employee Share Ownership Plan2.4Vo, ancl orlrer

individual shareholders 2.8Yo.

(2) KQ currcntly lcases aircraft at an exorbitant cost, putting into question thc nrarrncr in

which tlrc leases were negotiated;

(3) Thc fuel hedging model adopted by KQ is one of the areas of financial leakages ip

the company;

(4) 'fhe PIIP is not clear with respect to thc collectiou of air navigation service charges

especially on whether the SPV will collect the charges at JKIA only or the cntirc

country.

(5) KQ ticket prices are very expcnsive and passengers are opting for othcr chcaper

airlines like Emirates and ET thus contributing to its loss of market share.

(6) KQ's policy of reducing check-in baggage allowance fronr two bags to ope bag

wcighing 23Kilograrns, thus charging for any extra baggage drives customcrs awily

since other airlines like ET give passengers arl allowance of two bags. eerch dogble

the weight of KQ's one bag.

(7) KQ's deployment of sn:aller aircraft to busy routcs has lcd to customcr dissatistaction

sincc custorners fail to secure scats ancl passengcr haggage is left bchind.

?
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(8) There is a conflict of interest rvith regard to the considcration of the PIIP, since thc

Chairperson of KAA is also the Group CEO of Commercial Bank of Africa, one of

the banks whose debr was converted into equity held by KQ l*nders in the 2017

restructuring of KQ.

w
REPONT ON THE INQUNY ln'TO TllE PRONOSED TEI{YA AIMYAYIST 
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CHAPTER SEVEN

7.0 COMMI"I'TIiE ITIICOM MICNDA'I'I O N.S

2l6.The Comrnittcc considcrcd thc sul:rni.ssions rrradc hy thc stnkclroldcrs anrl notcd that tlrc

PIIP does llot p!'cscnt a vial:lc option lbr rcstoring Nairobi a.s thc civil aviation hub trl'ctroicc

in Ali'ica and trcatittg KQ and JKIA as stratcgic rratiorral asscls. In atldition. ttrc Conrrnittcc

notcd tltat taking ittto account KQ'.s currcnt ljnancial stiltus and tlrc currcnt l;rck ol'

contpctitivcttcss ol Kcttya's aviatiort irtclustry, thc (iovcrrrrncrrt ancl ttrc pcoplc ol'Kclryl
stand to losc thc tttust itt tltc cvcnt tlrc trcnd is lcll to contirruc, noting that KQ clcbtrrrs crrirry

a sovereigtt gtrllrantcc of Kshs. 75 Ililliorr. Apprcciatirrg tlrc policy aclopted by tlrc Cahiner

rvitlr regard lo tlre consolidation of thc courrtrl,'s aviatiorr asscts ancl rc-cstablishing Nairobi

as a conrpetitivc intcrnational aviation htrb, the Comnrittcc rccomnrcnds-

(l) 1'hat Kcnya Airways bc nalionalized,

(2) The govcrntnent cstablishcs an Aviation l-loldirrg Cornpany with lour wSolly owncrl

subsidiaries, namel y,-

(a) JKIA comPany incorporated to rnanage JKIA as :rn internatiopal hub. ground

handling and catering selviccs;

(b) Kenya Airports Authority with a revised mandate of managing thc remainipg

airports and airstrips. Under its new mandate KAA shatl maintain at least onc

serviceable airstrip in each county for purposes of security, health and other

emergencies;

(c) KQ as the national carrier; and

(d) a ccntralised Aviation Services Collcge/lnstitule.

(3) Thc resourccs of tlre Aviation Holding Company anct any revenge geperatccl lrom sucS

resources must be utilized for the mutual benefit and development of all its subsidiarics.

(4) All Air Navigation Services shall remain within the exclusivc manclerte of rtre Kenya Civil
Aviation Autlrority. KCAA shall, in addition, coltcct en-route cSarges an4 acrod.rrnc :rrrcl

approach charges.

(5) Upon nal'ionalization o[ KQ, amcndmcnts be nrade to incluclc exclnptions i* the Statc

Corporatiorls Act, the Public Financc Managcnrcnt Act, the Puhlic Procureprcpt and A.sscr

RliPo,aT oN'tlll, lNQtllllY lN'l'o'fltE Pllol,osl:D KliNv,\ AiltwAys' t,ntv,r.l f,,t.y tNlTt,r.t.[1)
tNvEs'rMuN'r PRot,osAt,1'(, KENYA AtRponT.s Alfl ltoRt't y
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f)isposal Act :rrrd thc I)ulrlic Scrvicc ('ontnrissirrn Acl: rrr it spccilic lcgislatiotl ltc cnttctccl to

proviclc fur thc govct'llilncc unrl opcratiorrs. I'inarrcitl rttitltcr'.s, pt'octlrclllcttt:tnd tlisposal ol'

goocls and serviccs. dcsignlrtion <tl'ccrtain air tritrrs;lrrl scrviccs its csscntial serviccs atttl

nliltrlrgunlcnl ol' hunrarr rcsourcc irr thc Aviatiort Iloltlirrg Corttpany untl all it.s subsidiarics

in il uranrrcr tllat irllorvs thc crrtitics to lirnction ils acc()urltablc grtitrg coltccrns witltottt

rcslricti rrc lrrr rcltrcracl,,

((r) t.llxrrr natiorralizaLion ol'KQ, priority lcgisllrtiott bc cttttctcd-

(a) to grant tlrc Aviatiorr llolding Company artcl its subsidiarics lav<lurablc tax

cotrcessions lor a specificd period;

(b) to anrcn<l thc Misccllaneous Fees and l.,cvies Act.20l6 to cxcmpt the Aviation

Ilolding Cornpany, arrd KQ fronr paying Irnport Declaration Fees on aircrafi,

aircralt parts, utilitics, cornmercial/orr-board products and rclated goods attd

equipnrcnt, artrl irnported Jet A-l fuel for a specified period;

(c) to amend thc East Atiican Cornmnnity Custorns Management Act to excmpt tltc

Aviation I lolding Company and its subsidiaries liom paying customs duty on

aircraft related parts and accessories including jet lubricants, grease, adhesives,

aircraft specific detcrgents used for aircraft nraintenance, aircraft seats atrd otlter

relatetl goods for a specified pcriod;

(d) to amend the Excise Duty Act to excrnpt the Aviation Holding Company and its

subsidiaries from excise duty on allexcisable goods including imported Jet A-l fuel

for a specified period;

(e) to amend the Second Schedule to the Value Added Tax Act to Zero-rate all supplies

made nr received by the Aviation Llolding Company and KQ, including supplies of

Jct A-l fucl lor both domestic arrd international flights l'or a specified period;

(f) to arneltd thc Kenya Airports Authority nct to-

(i) transficr the managenrent and assets of JKIA to thc JKIA Companyl and

(ii) allow llre Aviation l-lolding Conrpany to collcct tarilfs and other airport user

chargcs, including landing charges and parking charges;

(g) to amend the Air Passcnger Service Charge Act lo-

RnPORT ON'rllE lNOIJtRy lN'l'O'l'tlE PIIOPOSID KU,NYA AlltWAl's' I'lllVrll }:l.Y lNl'l'lA'l']il)
I Nv ESTit.tENl' PRO|'OSA l. 1'O K F.NYA A I R P()lt.l S Au'llloRt'l'Y
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(i) allow thc Aviation I'tolding Cornpany to collect the Air Passcnger Service

Chargc for distribution to its subsidiaries suhject to suhparagraplt.s (ii) and

(i i i);

(ii) allocatc at least 6o/o of thc Air Passengcr Scrvicc Chargc to thc Kcnyu Civil

Aviation Authority to flnancc ils opcrations; and

(iii) allocate and ring-fence at least 20o/o of thc Air Passcnger Servicc Chargc to

KAA for the managenrent of tlre remaining airports and airstrips; ancl

(h) to anrcnd thc Civil Aviation Act to allow the transfer of any JKIA liccnscs to thc

SPV incorporated to manage JKIA;

(7) Upon nationalization of KQ, the government undertakes a staff rationalization programnrc

with a view of retaining existing staff and harmorrizing the terms of service ancl

remuneration thereofl under tlre Aviation Holding Conrpany, including a revicw ol' the

existing Collective Bargaining Agreements.

(8) Upon nationalization of KQ, the govemmcnt rcvicws thc aircraft leasing agreenrents

entcrcd into by KQ with a view to renegotiating better terms on account of the consolidated

balance sheet of the Aviation Holding Company, improved KQ cash flow and a lowcred

risk profile of Keuyan aviation assets. Any future leasing arrangements for aircraft must be

cost-effective.

SIGNED l- rla ru,:......1..7 D( 7,
HON. DAVID PKOSING, CBS, MP. CHAIRPERSON

DBI'AITTMBNTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS ANt)
HOUSING

REPORT ON TllD, |NQUlllY lN'lO'fllE PIIOPOSED KIINYA AIRWi\YS' PRIvATELY lNlTlA'l'ED
INVESTM ENT PROPOSAL TO K ENYA A I RPORTS A UTI IORITY
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CHAIITPERSON'S FOI{BWORI)

Sessional Paper No. I of 2019 on Policy Framework for Reforming Education and
fraining for Sustainable Development in Kenyawas laid on the Table of the House by
the Leader of the Majority Party on 'fhurrsday 14tl' March, 2}lg and thereafter stood
committed to the Departrnental Committee on Education and Research for
consideration.

Education and training is critical in prornoting political, social and economic
development of any country. Education is a human right, as ensluined in international
treaties and convections to which Kenya is a signatory. The 4tl'goal of the Sustainable
Developrnent Goals (SDGs) calls for all states to provide equitable and inclusive
quality education fbr all by ZO3O.

Since independence, the Government has been committed to the provision of quality
education to learners. It's against this background that the govelnment has
commissioned a number of taskforces and whose reports' valuable recomnrendations
continue to shape the education systcm in Kenya today. Key among this taskforces
include; the Kenya Education Comrnission, Ominde Report (1964), which sought to
reform the education system inherited fiom the colonial government and.
recommended education for all; The Mackay report (1981) on the presidential working
party on establishmerrt of the second university in I(enya which led to the expansion of
other posts secondary training institutions, the establishment of second university ald
the establishment of the 8:4:4 systern.

The Constitution of Kenya (2010) makes education a basic right under the Bill of
Rights where basic education is guaranteed for all children and the state is obliged to
rnake its provision possible. Kenya Vision 2030 blueprint also underccores the
importance of education in ensuring relevant human and social capital for sustainable
development. It further places great emphasis on the link between education and the
labour matket, the need to create entrepreneurial skills and competences, and strong
public and private sector partnerships.

The Government of Kenya has, over the years, demonstrated its commitment to the
development of education and training tluough sustained allocation of resources to the
sector. However, despite the substantial allocation of resources and notable
achievements attained, the sector still faces major challenges. Some of these
challenges relate to drop out rates, transition rates, equity, quality, relevance,
efficiency in the management of educational resources, cost and financing of
education, gender and regional disparities, and teacher quality and teacher utilization.
ln addition, children with special needs and disabilities issues have not adequately
been addressed.

llt
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It is against this backdrop that the Sessional Paper No. I of 2019 on Poliey Framework

for Reforming Education and Training for Sustainable Development in Kenya was

developed by the Ministry of Education to address these challenges and provide a

policy framework for the education and training sector in order to meet the challenges

of the 2l't Century. It is envisioned that the development of a competence based

curricula will provide leamers with the opportunity to acquire the pre-requisite

knowledge, skills, values and attitudes to drive the country into knowledge -based and

middle income industrialized nation.

As a consequence to the Sessional Paper, the Ministry of Education will develop an

Education Sector Strategic Plan that will provide a comprehensive framework for
pro grammeimplementation.

IIon. Julius Melly, MP
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I.O. PREFACE

The Departmental Cornrnittee on Education and Research is established under the National

Assembly Standing Order 216.

l.I Mandate of the Committec

Pursuant to the National Assernbly Standing Orders No.2016, the Comrnittee is mandated,

among others, to: -

i) investigate, inquire into, and report on all rnatlers relating to the mandate, tnanagetnent,

activities, adrninistration, operations and estimates of the assigned Ministries and

departments;

ii) study the programmes arrd policy objectives of Ministries and departtnents and the

effectiveness of the implernentation;

iii) study and review all legislation referred to it;

ir) study, assess and analyze the relative success of the Ministries and Departrnents as

measured by the results obtained as compared with their stated objectives;

v) investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as rnay be referred to them by the House;

vi) vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Commitlee on

Appointments);

vii) examine treaties, agreements and conventions;

viii) make reports and recommendations to the I{ouse as often as possible, including
recommendation of proposed legislation;

ix) consider reports of Commissions and Independent Offrces submitted to the House

pursuant to the provisions of Article254 of the Constitution; and

x) Examine any questions raised by Mernbers on a matter within its mandate.

1.2 Committee subjects

The Cornmittee is mandated to consider the following subjects:

Education;

Training; and,

Research.

1.3 Oversight

The Committee oversi ghts :

i) The Ministry of Education; and

ii) The Teachers Service Commission

v



1.4 Committee Membcrship

The Comrniftee comprises of the following Members: -

Name Party Constituency/County

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

L1.

72.
13.

14.
15.

76.
17.

18.

79.

Hon. Julius Melly, MP - ChairpersonJP
Hon. Amos Kimunya, EGI{, MP- Vicc-ChairpersonJP
Hon. Moses Malululnjendi, MP JP

Hon. Geoffrey MakokhaOdanga, MP ODM
Hon. (Dr.) Parnela Ochieng, MP ODM
Hon. (Eng.) NzarnbiaThuddeusKithua, MP WDM-K
Hon. (Prof.) Zadoc AbelOgutu, MP IND
FIon. Catherine Warnbilyanga, MP Ford-K
Hon. Eric MuchangiNjiru, MP JP

Hon. Eve Obara, MBS, MP ODM
Hon. Jackson Lekumontare, MP KANU
Hon. JerushaMonginaMomanyi, MP JP

I-Ion. John OrooOyioka, MP PDP

Hon. Joseph l(ipkosgeiTonui, MP JP

Hon. Lilian CheptooTomitom, MP JP

Hon. OmbokoMilemba, MP ANC
Hon. Peter Lochakapong, MP JP

Hon. Wilson Sossion, MP ODM
Hon. Wilson KipngetichKogo, MP JP

Tinderet

Kipipiri
Malava

Matayos

Migori
Kilome
Bomachonge-Borabu

Bungoma

Runyenjes

KabondoKasipul

Samburu East

Nyamira
Bonchari

Kuresoi South

West Pokot

Ernuhaya

West Pokot
Norninated

Chesurnei

I.5 Committee Secretariat

The Committee secretariat comprise the following officers; -

l. Mr. Daniel Mutunga - Principal Clerk Assistant I

2. Mr. Philip Lekarkar - Clerk Assistant III

3. Ms. Christine Odhiarnbo - LegalCounsel I

4. Mr. Eric Kanyi - Fiscal Analyst III

5. Ms. AnncetaGacheri - Research Officer III

6. Ms. Winnie Kizia - Media Relations Offrcer

7. Ms. Catherine Mukunyi - Serjeant At Arms

8. Mr.Kibet Mutai - Audio Officer

1.6 Acknowledgement

The Committee wishes to thank the offices of the Speaker and the Clerk of the National

Assembly for the support accorded to the Members in fulfilhnent of the Committee's

mandate. Further, I wish to express my appreciation to lhe Honourable Mernbers of the
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Committee for their commitment and valuable contributions during the sittings to dbliberate

on the Sessional Paper and writing of this report. I

Finally, it is my pteasant duty and privitege, on behalf of the Departmental Comniitteeon

Education and Research and pursuant to Standing Order, 199(6) to table the Report on the

Sessional Paper No. L of 2019 on Policy Framework for Reforming Education and training

for Sustainable Development in Kenya.

Sign:

rroN. JULrus MELLY, MP

CHAIRPERSON, DEPARTMENTAL COMnIITTEE ON EDUCATION AI'[D

RESEA,RCH
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2.0 OVERVIEW OF THE SESSIONAL PAI'BR NO
FRAMBWORK FOR REFOIIMING BDUCATION
SUSTAINABLE DEVELOPMENT IN KBNYA

2OI9 ON POLICY
TITAINING FOII

2.I Ilackground
Educatlon and training in Kenya is offered at four main levels as follows; pre-primary, basic
education, TVET and University. The County Govemurents are responsible for management of
pre-primary and Vocational 'l'raining Colleges, while the National Governrnent is resporrsible
for policy and the manageutent of other levels.

The Ministry of Educatiorr has undertakeu a nurnber of reforms in the sector guided by the
Sessional No. I of 2005 on Education, Training and Research. The sessional paper led to
refortns through a Sector Wide Approach to Planning (SWAP). [n spite of the paper laying
emphasize on access, equity, cluality, relevance and the strengtheniug of governance and
lnallagement, the expected returns on investment in education in terms of productive and skilled
manpower has not been realized to the full. The demands of globalization, I(enya Vision 2030
blueprint, and the new Constitution of Kenya promulgated in 2010 requires reforms in the
education arrd tlaining sector to responcl to constitutional requirements and emer.girrg issues to
realize the country's goals and aspirations.

Specifically, the Constitution of Kenya (2010) articles 43(1X0, 53(lXb) 54 ancl 55(a) rnakes
education and training a right of every Kenyan. TheConstitution further mandates the
Governrnenttoensureinclus iveandequ itablequal ity
educationandpror:rotelifelonglearningopportunitiesforal l.

Kenya Vision 2030 unveiled in 2007 underscores the importance of Educatiou and Training in
rnaking l(enya a prosperous country with a high quality of life by 2030. l-he Blue print
obligates the Governrnent to provide a globally cornpetitive and quality education, trailing and
research. Kenya ainrs to be a regional centre of research and development in new technologies.
This will lre achieved through integrating early chitdhood education into prirnary education;
reforrning secondary school curricula; modernizing teacher training; strengthening partnerstrips
with the private sector; developing key prograrTllnes for learners with special needs,
rejuvenating ongoing adult training programmes; revising the curriculurn for universily and
technical institutes to include tnore science and technology; and in partnership with the private
sector, with the Covernment increasing funding education in ensuring relevant human and
social capital fbr sustainable developrnent.

In 2011, a Task Force on Realignment of the Education Sector to the Constitution 2010 and
Vision 2030 was formed. The taskforce recornmended the following;

i. A more flexible and comprehensive structure for Kenya Education System and
Curriculurn Reforln to specify the expected cornpetences at every level of learning. The
recotnmended structure was 2 years of Pre-prirnary, 6 years of Primary (3 years lower
and 3 years upper), 6 years Secondary (3 years junior and 3 years senio r), Z years
minimum of Middle Level Colleges and 3 years minimum University education

ii. Expand access to education at all levels
a) Undertake major curriculum reviews.

roF
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envlronlnents. Irurthertlore, assessrnent of learning outcomes has to reflect changed
educational objectives and outcomes.

The abovelnentioned has therefore inforrned the need for the development of sessional paper no
I of 2019 on reforming educatiorr and training for sustainable developrnent in Kenya to provide
a policy frarnework to rneet the current challenges and needs of the 2lstcentury.

2.2 Key highlights of the Policy issucs in trre sessional paperNo. 1 of 2019

2.2lStructurc of thc proposcd Education Systcm in Kcnya

The Session Paper proposes Competence Based Curriculum (CBC) to replace the 8-4-4
system. UnderthenewCornpetenceBasedCurriculum systeut, the Policy document proposes
that basicEducationwillbeorganizedintothrce levels:EarlyYearsEducation,
MiddleSchoolandSeni orSchool.

(i) EarlyYearsEducationincludes Pre- primaryandlowerPrimary. Pre-primaryeducationisfor2
years(Pre-prirnary I andPre-primary2and willbeforchildren agedbetween 4and
5years).ThelearnersfiomPre-prirnary2wiil joinlower
PrirnaryinCrade I atabout6yearsofageandspend3yearsinthispartofEarlyYearsEducation
beforej oini n gm i d d lesc hoo l.

(ii) MiddleSchoolEducationwillcomprisethreeyearsofupperprimaryand
threeyearsofl.owerSecorrdaryeducation. InUpperPrimary,learnerswillbeexposedtoabroad-
based

curriculumandwillbegivenanopportunityforexplorationandexperimentation.Lowersecond
arywill expose the learners to a broad-based curriculurnto enable themto explore their
owll abilities, personality andpotential,asabasisforchoosing subjectsaccording to
careerpathsofi nterestat the seniorschool.

(iii) SeniorSchoolcomprises threeyearsof education targeted atlearners in the agebracket
ofl5tolTyears and lays the foundation forfurthereducationandtrainingat
thetertiaryleveland the worrd ofwork. Itwillmarktheend
ofBasicEducationasdefi nedintheEducation Act, Z0 13.

Under the proposal, higher education will consist of under graduate and post graduate (Masters
and doctoral) prograrnrnes as well as TVET diplorna. Tertiary andUniversity education will
lastforarni ni mumof3years.

2.22 Current Education Structurc in Kenya

The national education system has evolved over time, with major changes having been
instituted in the 1980s. In 1984, theT-4-2-3 structure and system was replaced with theg-4-4
systeln, which introduced a broad-based curriculum at all levels.

The 8-4-4 system is intended to rnake education more relevant to the world of work and thus
produce skilled and high-level manpower to meet the dernands of the economy. The scope of
the 8-4-4 structure and system expanded to incorporate technical skills and pre-primary
education (4-5-year'old children). Tlre systern consists of 8 years of primary school, 4 years of
secondary school and 4 year of higher education. The prirnary education cycle caters for
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learrrers of betwcen 6-13 years; and secondary education targets learners of l4-17 ycars, while
urriversity education targets leanrers of l8 years and above. l'he'fVE'l'catchment population

includes youth who for some reasons do not enroll in the regular education system eithel at

pritnary, secondary school or university levels. In addition, the sector offers alternativc
provision of basic education and training to reduce youth and adult illiteracy.

The current structure generalty cornprises of the following:

(i) Tlre ECDE, which covers early childhood care for 0-3 year-old children and pre-

prirnary for 4-5 year-old children;

(ii) Primary education which lasts 8 years and caters for 6-13 year-old children, leading to

the Kenya Certificate of l)rirnary Education (KCl,E);

(iii) Secorrdary education which lasts 4 years and caters for 14-17 year-olds, leading to the

Kenya Cerlificate of Secondary Education (KCSE);

(iv) TVET, which includes trade test courses in Youth Polytechnics, artisan, craft and

diplorna courses in technical training institutes and institutes of technology, craft and

diplorna courses in national polytechnics, leading to trade tests, certificates and
diplornas in various disciplines and business education related oourses;

(v) Business and professional studies in middle level colleges are also available, leading
to certificates and diplornas; and

(vi) University education lasting a rninimum of 4 years depending on the degrec pursued,

leads to a bachelor's degrce and post-graduate training programrles leading to rnasters
and doctorate deglees. In the current dispensation of the Constitution 2010, ECDE and

village polytechnics is devolved to the county governrnents.

The irnplernentation of 8-4-4 structureand systemdoes not prepare the prirnary level graduates
well enough to enter the TVET sub-sector. in addition, it does not cater for the disadvantaged,
those with special needs and those outside the formal education systeln. Additionally, the
design of the current curriculurn does not facilitate accelerated learning and flexibiliry for
diverse needs and characteristics of learners. To contribute effectively towards the
industrialization process and to address the challenges, the couutry is in the process of
reforming education and training at all levels.

2.23 Enhancing Access, Equify, Quality and Relcvance
Major challenges remains in ensuring and enhancing access, equity, quality and relevance in
education and training as well as efficient utilization of education resources. Policies
hightighted in the sessional paper to improve access, quality and relevance in the
sectorincludes,

a) Pre- Primary Education
(i) implernent the National Pre Primary Education Policy
(ii) Review quality standards and develop a Pre-Prirnary perfonnance framework
(iii) Mainstream ECDE (ages 4-5 years) into the primary school system

b) I'rimary Education
(i) Continue to provide free and compulsory primary education



(ii)
(iii)
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Refonn the Primary Education Curriculurn
hnplement automatic transition and transfer belween grades and across levels of Basic
Education.

Adult and Continuing Education
Provide quality Adult and Continuing Education (ACE) and APBET services,
programlnes, and opportunities for liftlong learning.

c) Secondary Education
(i) Ensure free and compulsory secondary education to ail chirdren
(ii) Ensurc 10002 transition frorn prirnary to secondary education.
(iii) Reform the secondary education curriculurn.

d) Special Needs Education and Training
(i) Provide quality and inclusive education to all learners with special learning needs.
(ii) Strengthen assesslnent for early identification, placement and referrals.

e)

(i)

f) Hard to Reach and Vulnerable Groups
(i) Make provision for equitable, quatity education to Marginalized, hard-to-reach and

Vulnerable Groups.

g) Technical and Vocational Education antl l.raining
(i) Expand TVET programmes at national, county and constituency level.
(ii) Provide adequate training opportunities fbr accessible competency-based traising.

h) University Education
(i) Promote expansion to satisfli the demand for university places of the growing

population.
(ii) Provide incentives and create an enabting environment for an increase in the number

of private un iversities;
(iii) Expand Governrnent student sponsorship to private universities and;
(iv) Ensure that universities enroll and graduate sufficient phDs.

2.24 Curriculum and Assessment

The policy will reform curricula in line with relevant provisions of the Constitution 2010,
aspirations of Kenya Vision 2030, the East African Comrnunity protocol, International
Standards and the progressive needs of the society. The reforms shall ensure flexibility and
broaden opportunities for all categories of learners. They shall also ensure both pre-service
and In-Service teachers and adequatcly equipped to implement the new curriculum.

a) Assessment and Examinations
(i) The Government will implement a policy to standardize assessment of core learning

outcornes, transferable skills and subject related knowledge.

b) Quality Assurance and Standards (eAS)



c)
(i)
(i i)

(iii)

(iii)
(ir)

(ii)
(iii)

(iv)

(v)

(vi)

(vii)
(viii)
(ix)

d)
(i)

(i)
(ii)

(i)

(ii)

(iii)
(iv)

l3

Establish a central systern for accreditatiorr and quality assurarlce in basic education.

Support rescarch systern for educatiou and training. (iii) Promote voluntary
cornpliance to standards.

Strcn gtherr TVII'f Authority.
Strengthen CUE

Mcntoring, Moulding and Nurturirrg of National Values
Continue to irnplement cornmitrnent to the UN Convention on the Rights of the Child
(CRC) (1989) and Convention of the Rights of Persons with Disability (2006).

Review the gr"ridance and counselling policy to include moulding, nufturing and

mentoring.
Rcstructure provision of Guidance, Counselling, Moulding and Mentoring to ensure

effectiveness across educati on institutions.
Require schools and teacher trainiug institutions to implernent the guidance,

counselling, moulding and mentoring policies, and provide materials in suppolt of
this.

Develop with sponsors, parents and faith groups, rules, guidelines and operational
principles defining their partnership irr this area.

Develop guidelines and cstablish implementation mechanisms for peel rnentoring.

Mobilize sustainable funding for the provision of these services.

Introduce mentoring and rnoulding programrnes in education institutions with a view
to inculcating uationalvalues in order to prornote national ur:ity and col'resiveness.

Re-Branding Tcchnical, V<lcational Education and Training
Re-brand TVET to rcpositiou the sector to achieve the utmost contribution to the

economy.

Continue supporting the sub-sector through enhanced budgetary allocation
Implernent CBE'f fi'arnework.

Univcrsity Education
Promote expansion to satisfy the demand for university places of the growing
population.

Provide incentives and create arr enabling environment for an increase in the number
of private universities;
Increase funding
Ensure that uuiversities enroll and graduate sufficient PhDs.

c)

2.25 Information and Cornmunication aud Technology
(i) Regard the funding and provision of ICT in education in all respects as a national

development prioriry.
(ii) Strengthen ICT integration to improve teaching and learning while continuing to

support ICTs for educational adrninistration and managcmcrrt (e-governrnent) and

development of digital litcracy relevant to the knowledge econorny.
(iii) Link investtnents in IC'fs at all levels in the education sector to key education

objectives whioh will be set to erlsure that school leavers and college graduates have
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the necessary skills to contribute to thc developrnent of a modern competitive
knowledge - bascd economy by 2030.

(iv) Invest in appropriate ICT infrastructure, systetns and hurnan capacity development
across all County and Sub-County offices to ensure results-based financing and real
tirne information sharing for effective administration and management of the
education system.

(v) Incorporate ICT in the education of children with special educational needs.

2.26Governancc and Management of Education and Training
(i) Rationalize education and training management systems and struotures at national and

county levels.
(ii) Institutionalize research in education and training to inform planning.

2.27 Teacher Education and Dcvelopment
(i) Establish teacher education and development standards, based on acceptable principles

that will ensure optirnal delivery of competency-based education and training.
(ii) Modernize pre-service and in-service teacher training.

2,28 Teachcrs, Trainers and Lecturers Managemcnt
(i) Ensure efficient and cost-effective utilization of teachers by regularly reviewing and

establishing appropriate staffi ng norms;
(ii) Review the curent teacher training programmes with a view to establishing diplorna

level as the rninimum level qualification for teachers
(iii)Institutionalize teacher performance appraisal system.

2.29 TYET Institutions
(i) Rebrand the managernent of TVET trainers

2.3OUniversity Ed ucation
(i) Introduce Discipline Differentiated Remuneration (DDR) for academic members of

staff. Ernpower public university councils to determine their own individual terms and
conditions of service for their staff.

(ii) Introduce a Governtnent-funded teaching assistantships public and private universities
for post-graduate students who would transit from undergraduate studies to attaining
their PhDs and serve as teaching assistants.

2.3lPlanning, Implementation, Monitoring and Evaluation
(i) Rationalize education and training management systems and structures at national and

county levels.
(ii) Institutionalize research in education and training to infonn planning.
(iii)Develop and irrplernent a standard M&E system at the national, county and

institutional Ievel.

2.32Resourcc Mobilization

a) Pre-Primary
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(i) Mainstrearn Pre-Prirnary into basic education and ensure automatic transition frorn

Pre-Prirnary to pritnary education Encouragc cornrnunities to continue provision of
teaching and learning rnaterials;

(ii) Prornotc increased private sector financing of Pre-Primary services,
(iii)Prornote girls' education through provision of sanitary towels.

b) I'rimary
(i) Contirruc to provide teaching and learniug l'esouroes for fi'ee and compulsory primary

education for all children;
(ii) Continue to provide resources for infrastructure
(iii)Establish a cost-effective systern of sustainable financing of primary education.

(iv)Encourage and mobilize Non State Actors (NSA) to invest in education services.

(v) Invest in more ICT as instructional resource as welI as a lnanagement tool-

(vi)Continue to fund school lneals, health and nutritiorl progran'lme
(vii) Support low-cost boarding schools in ASALs
(viii) Review unit cost after every 5 years in line with MTEF.

c) Special Education
(i) Provide instructional materials and cquipment and offer incentives ficr local production

of such nraterials and cquipmerrt.
(ii) Provide infrastructure and facilities.
(iii)Rehabilitate and strengthen education assessment resources centres (EARCs) as well

as assessrnent programme.

d) Secondary cducation
(i) Enhance resources for free day and compulsory education
(ii) Continue to provide resources for infrastructure
(iii)Establish a cost-effective system of sustainable financing
(iv)Encourage and mobilize Non-State Actors to invest in education services
(v) Invest in ICT as an instructional and a lnanagement tool
(vi)Provide resources for equipment, teaching and learnirrg materials as well as

infrastructure for 100% transition from primary to secondary
(vii) Review the unit cost every 3 years.

e) Technical and Vocational Education and Training
(i) Develop creative and innovative ways of mobilizing resources and generating revenue

for TVET;
(ii) Establish secure and sustainable funding rnechanisms for development of TVET

infrastructure and improving equiprnent.
(iii)Establish a strong Public Private Partnership engagement.

f) University Education
(i) Establish lean and efficient rnanagernent systems and efficient utilization of resources

al located to universities.
(iii)Provide budgetary support to public universities in direct proportion to the total

nurnber of Full-Time Student Equivalcnt (FTSE) in each institution;
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(iv)Determine the amount of budgetary support per programme based on the shategic
importance of the programme to national developmcnt goals and the programmes
D i fferentiated Un it Cost;

(v) Extend covernment sponsorship to students in private universities;
(vi) Diversiff sources of funding university education through participation of businesses,

industry and donations or endowments from individuals or philanthropic foundations;
(vii) Encourage higher education institutions to be more "entrepreneurial,' in

providing their services and seEking contracts for research and consultancy;
(viii) Encourage university faculty to incorporate students in consultancies, giving the

students exposure and experience that will prove invaluable after graduation and
(ix)Seek consulting teams for major projects through competition among universities and

govemment institutions as a first step, before considering other avenues of undcrhking
the same.

2.33Public-Private Partnerships in Education and Training
Progrcssively adopt and operationalize a Public-Private Partnership (ppp) framework for the
Education and training sector.



3.0 OBSERVATIONS OF'I'[IB COMMITTEIT

A. Policy issues that should be addrcssed in the Scssional Papcr No. I of 2019

'Ihe Cornrnittee observed that tlre Scssional l)apershould have delibcrate and clear measures to
address thc following: -

Colnpetency Ilascd Modular Curriculum Franreworlt:The last curriculum reform was

carried out more tlran thirty (30) years ago, when the school systern shifted to the 8-4-4
mode. The current refonns are expccted to last for thc next decades hence the need to

develop a cornprehensive policy paper that addresses tlre learnels'holistic needs and

anticipated challenges. A Legal Frarncwork will be necessary on wliich the Cornpetency
Based Modular Curriculurn llrarnework wilt be anchored,

2. tligher Education Institutions Linlcages with Industry:The link between higher
education institutions and the world of work, the economy and national developrnent
is indelible. 'fhere is need therelore for clear rnechanisms to address industry-institution
linkages.

3. Ilebranrling of 'I'VE'I' Institutions:Re-engirreering TVEI- including rnechanisrnstoraise the
profile attd acceptance of TVET among potential youth in addition to scaling up private
sector participation in vocational training within the cornnrunities is paramount.

4. Reinforcement of appreuticeship programmes: Industry-institutional linkages calls for
reinforcement rnechanisrns of apprenticeships prograrnrnes to befter address unemployrnent
alnollg the youtlr. This will be further rnitigated by addressing skills mismatclr in the
provisiou of quality higher educatiou and training in the country.

5. Quality of cducation:'l'hel00o% transition policy has led to overstretching ofclass sizes,
teacher ratio, constrairred dormitories, dining halls and laboratories. The quality of
education may be comprised if the Government does not allocate adequate resources to
mitigate the clrallenges arising from increased transition.

6. Frameworl< for resourcc allocation on infrastructure devclopment
Just like in Australia and other developed countries, the Committee on Education is keen to
put in place a ft'amework to providing mechanisms for the distribution of secondary schools
infrastructure development resources. This will ensure that resources are not skewedbut
distributed equitably in all the categories of secondary schools as far as practicable as

enshrined in article 201 of the Constitution on Principles of Public Finance. The framework
should provide for an Autornated Solutions to track schools infrastructure. Currently most of
the schools infrastructure lack basic facilities

7. Rclevance of thc Curriculum: The attention on the sector should be on the desire to align
the systetn with the needs of the laboLrr rnarkct and nurturing learners' potentials,
cotnprehensive strategies for teacher development and provision of holistic early childhood
care and education.

8. Quality standards and Assurancc Framework: Ineffective and uncoordinated assessment
and monitoring of education educators by 'fSC Curriculurn Support Officers and MoE

t1
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Quality Assurance and Standards Officcrs progralns has exacerbated weaknesses ln
evaluation of education outcon'lcs of the rrerv curriculurn. 'lhere is need to develop a clear
fratnework on monitoring and evaluation of [he curriculum irnplementation and mechanisrns

to harmonizethe role of fSC Curriculurn Supporl Officers and MoE Quality Assurance and

Standards Officers.

9. fircquent strikes in thc Education Sector
Inspite of the milestones achieved ln the Education Sector, cases of student, teachers, and
lectures unrest in Kenya has become an unfortunate phenomenon witnessed in the country
annually. The unrest pose a serious threat to tlre educational system and to the nation at
large and all these translate to low achievernent in learning outcomes hence affecting the
quality of education providcd. The Ministry of Education should address the underlying
causes of unrest and the necessary measures that can be irnplernented to stem out the culture

of student, teaclrers, and lectures unrest. l'he Ministry of Education should seize tl,e
opportunity to address the rnyriad social unrest incidences in schools in the Sessional Paper.

10. Monitoring &Evalu:rtion systems
Effective and efficient systerns to monitor and evaluate performance in terms of the
outcomes of all their programmes cannol be overemphasized. The Ministry of Education
should develop a high performing, dynamic and sustainable M&E systems for measuring
not only the outputs, but also the outcomes of education. Countries such as Chile, Brazil,
Mexico and Colornbia in Latin America, tlie Republic of Korea, Singapore, Australia and
Malaysia in Asia, and South Africa, can be cited as having such well developed and
gradually evolved M&E systenrs.

b. Gaps in the Sessional Paper No.1 of 2019

The Committce observed that the Scssional Paper was deficicnt in thc following areas: -

1. Arrangement of the policy issues in the Sessioual Papcr
The SessionalPaper is very repetitive; for instance, pages 83-85 and 112-l l3 are repeated word
for word in relation to strategies on university education.More importantly, the sessionalpaper
should clearly link its objectives with national and international paramcters and the Sustainable

Development Goals.

The Sessional Paper should systematically provide information in regard to the status of access,

quality, relevance, monitoring and evaluation, resource rnobilization of education on each of the
following level of education; Pre-Prirnary, Prirnary, Secondary, TIVET and Universify
education.

2. Pre-Primary Level
(i) There is no overarching or comprehensive framework for the irnplementation of the

National Pre-Prirnary Education Policy.

l8
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(ii) The Policy is not clcar on the dcveloprnent and irnplementation of appropriate Pre-
Prirnary pl'ogranlnles for children with special ueeds, including the vulnerable and
disadvantaged groups.

(iii) The policy is silent on how often thc Miriistry o[ Education will undertake regular
curriculutr review to incorporate crnerging issucs and alternative approaches to Pre-
Prirnary education.

(iv) Despite the policy outlines on how to develop oapacity for Pre-Primary teachers, there is
necd fbr an ovcrarchirrg liarnework on their sclrerne of service.

2. Primary Lcvel
(i) The Policy should provide basic indicators that include gross enrolment rate, net

enrolment rate, retention rate, transition rate, pupil-teacher ratio, student textbook ratio,
girl-boy gender parity index at prinrary school among others as a basis for policy
planning.

(ii) The policy needs to establish an institutional frarnework for strengthening capacity of
quality assuratloe officers

(iii) The Policy shoulcl provide elaborate rneasures to enhance quality education for students in
urban slums.

(iv) The Policy is not clcar on the resoul'ce rnobilization frarneworkthat will ensure adequate
infrastructure including teaclring and lcarning materials fbr all primary schools.

(v) The policy should indicate thc need for affirrnative action in particular counties with
unique needs to etrhance pre-prirnary to prirnary transitions, for example nutrition and
health services and age entry guidelines.

(vi) The Policy is silent on how often the Ministry of Education will undertake regular
curriculum review to incorporate ernerging issues and alternative approaches to primary
education.

3. Secondary Bducatioll
(i) The Sessional Paper is not cleetr on lrow to mitigate secondary schools overstretched

facilities due to the 100% transition policy.
(ii) The Session Paper is silent on the development of day schools as a means of expanding

access and reducing the cost to parents.
(iii) The Sessibnal Paper should formulate mechanisms for the development of harmonized

bursary kitty (the President's bursary fund; MoE, County and CDF bursary funds; Jomo
Kenyatta Foundation, the Equity and other banks programmes) to support needy students
in boarding schools.

(iv) The Policy Paper fails to elaborate mechanisms for harmonized funding of projects in
infrastructure developrnent of secondary schools.

(v) The Policy Paper ieeds to establish an institutional framework for strengthening capacity
of quality assurallce officers.

(vi) The Sessional Paper should put elaborate rneasures to institutionalize guidance and
counselling in secondary schools.

(vii) The Policy should elaborate clear plans to motivate students especially the girls to study
STEM subjects

t9
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(viii) The policy is silent on how often the Ministry of Education will undertake regular
curriculum review to incorporate cmerging issues and alternative approaches to secondary
education.

4. Special Education
(i) The Policy lacks indicators regarding clrildren with special needs to facilitate policy

forrnulation.
(ii) The Policy should provide elaborate programmes that enhance inclusive education in all

institutions of learning.
(iii) Mechanisms for promoting access to secondary, tertiary and university education for

learners with special needs through affirmative action should be well laid out in the
Policy.

(iv) The Policy should have tools for supervision and monitoring of special education
programmes.

5. Adult, Continuing and Non-Formal Education
(D A strategic framework to anchor comprehensive policy for adult, continuing and non-

formal education programmes is necessary.

(ii) There is need to conduct regular literacy sulveys to establish literacy status in the
country.

6. Universify Education
(i) Clear mechanisms should be put in place in the Policy to promote rationalization of

academic progratnmes among universities with the aim of creating centres of excellence
and rnaking each university to have a comparative advantage.

(ii) The Policy needs to provide mechanisms for reviewing all professional programmes to
ensure that they incorporate internships/apprenticeship into the academic programmes.

(iii) There is no clear mechanism for enhancing linkages between industries and
Universities.

(iv) The Policy should elaborate clear plans to increase the number of students studying
STEM subjects.

(v) The Policy needs to elaborate clearly on how universities can be supported to offer
STEM courses.

7. Technical, rndustrial, vocational and Entrepreneurship Training (TIVET)
(i) The Policy should address measures on how to enhance private sector participation in

curiculum design and implementation to link skills and knowledge to the requirements
of the labour market.

(ii) Clear mechanisms for provision of adequate physicat facilities and modern equipment
need to be provided for in the Policy.

20
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8. Teaclrcr Managcmcnt

(i) The Policy does not address how to review stafTlng nonns particularly in the
itnplernentation ol'the CtlC which presents a dilfercnt rrratrix in the cornputation of
staffing nonns.

(ii) Thcrc is need for clcar tools l"or monitoring the teachers' performance in the Policy.
(iii) 'l'here is no ltarrcwork guiding contirruous capacity development of the Flead teachers.
(iv) More resources are required for continuous training of teachers on CBC.
(v) The teachers deficit can bc bridged by engaging intern teachers through a fonnulated

internship program;
(vi) Statistics on the data provided on teachers, learners and educational institutions should

be tirnely. 'fhe data provided is dated 2017.

9. Curriculurn arrd Assessrncnt

The Policy is not clear on the level of which clifferent types of examinations wilt be oflered in
the basic eclucation undcr the Cornpetency Based Curriculum.

[0. Govcrnance and Management otEduertion antl Training

The governalrce atrd tnanagelrent of education and training from Basic Education, TVET and
University Education is not clearly laid out irr the policy.

11. LegalFrarneworh

The Policy has not recotntrendcd any legal framework that requires hannonizing and rcview in
line with tlre requiremerrts of the new constitution (2010) and vision 2030.

The mandates and roles of att the relevant Semi-Autonornous Governrnent Agencies in the
education sector are not captured in the policy docurnent.

13. Financing of Education

The Sessional Paper should clearly indicate the cost of implementing tlie CBC,
cost for schooling under the current 8-4-4 system, TIVET and university education. The role of
ftnancing of education in regard to the parents/guardians and the state should be well spelt out.

14. Integration of IC'f in Education

The Policy document is not clear on rnechanisms for integration of ICT as a teaching and
learning tool. Integration of ICT as a tool in the classroom increases the effectiveness of
teaching and improves students' learuing.

I 5. I'u blic participation
Public participation is one of the values oI National values and principles of governance. The
Sessional paper lacks infbrmation in regard to whether the document was subjected to public
participation. There is need for evidence on which stakeholders were engaged in the preparation
of the Sessional Paper. lnvolvement of all stakeholders in the M&E process would greatly
enhance its ownership by thern.
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4.0 COMMITTEE RECOMMENDATION

The Committee recommends that the Ministry of Education should revise Sessional Paper
No. 1 of 2019 on Policy Framework for Reforming Edueation and Training for
Sustainable Development in Kenya to address all the gaps observed by the Committee
before the implementation process bcgins.
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T{INUTES OF THE 19TH SiTTING OF TEIB COMMTTTEE oN EDUCATION &
RESEARCH HELD ON THURSDAY 14'TI{ I{T{RCH, 2019 IN PROTECTION HOUSE 4TH

FLOOR BOARDROOI\,I PARLIAN{ENT BUILDINGS /tT 10.00 AM

PRESENT

1. Hon. Julius Melly, MP
2. Hon. Amos Kirnunya EGH, MP
3. Hon. Moses lnjendi, MP
4. Hon. Geoffr'ey Odanga, MP
5. I{on. (Prof.)Zadoc Ogutu, MP
6. Hon. (Eng.) Nzambia ICthua, MP
7. Hon. Eric Muchangi, MP
8. Hon. Jackson Lekumontare, MP
9. Hon. Jerusha Mornanyi, MP
10. Hor:. Joseph Tonui, MP
11. Hon. Peter Lochakapong, MP
12. Hon. Oroo Oyioka, MP
13. Hon. Omboko Milemb4 MP

ABSENT WITH APOLOGY

i. Hon. (Dr) Pamela Ochieng, MP
2. Hon. Catirerine Wambilianga, MP
3. Hon. Eve Obara MBS, MP
4. Hon. Lilian Tomitom, MP
5. Hon. Wilson Kogo, MP
6. Hon. Wilson Sossion, MP

1. Iv4r. Daniel Mutuuga
2. Mr. Philip Lekarkar

3. Ms. Annceta Gacheri

4. I\&. Kibet Mutai
5. Ms. Catherine Mukunyi

NATIONAL ASSEMBLY StrCRETARIAT

- Chairperson
- Vice Chairperson

- Principal Clerk Assistant I
- Clerk Assistant III
- Research Officer III
- Audio Offlrcer

- Serjeant at Arms

MIN.NO. rcDACD019/090: PRELIMINARIES

The Chair called the meeting to order at 10:12 am thereafter followed by prayers.

The agenda of the meeting was adopted having been proposed and seconded by Hon. (Eng.)
Nzambia Kithua, MP and Hon. Joseph Tonui, MP respectively.

MIN.NO. 4EDU C 12019 I 09 | : CONFIRMATION OF MINUTES



Minutes of the previous sitting u,ere conlirmed as follows:

Minutes of the l lth Sitting were confirmed as a true record of the proceedings having been

proposed Ilon. Moses Injendi, MP and seconded by FIon. Eric Muchangi, MP.

Minutes of the 12d' Sitting were confirmed as a true record of thc proceediugs having been

proposed FIon. Jackson Lekurnontare, MP and seconds by Hon. (Eng.) Nzambia Kithua, MP.

Minutes of the 13ft Sitting were confimed as a true lecord of the proceedings having been

proposed I-Ion. Eric Muchangi, MP and secolded by FIon. Jerusha Momanyi, MP

Minutes of the 14th Sitting were confirmed as a true record of the proceedings having been

ploposed I{on. I{on. Joseph Tonui, MP and seconded by Hon. Oroo Oyioka, MP.

Minutes of the 15d' Sitting were confirmed as a hue record of the proceedings having been

proposed I{on. (Prof.) Zadoc Ogutu, MP and seconded by I{on. Peter Lochakapong, MP.

Minutes of the 16th Sitting were confirmed as a true record of the proceedings having been

proposed FIon. Jerusha Momanyi, MP and seconded by l{on. Eric Muchangi, MP.

Minutes of the 17d' Sitting were confirmed as a true record of the proceedings having been

proposed Hon. (Eng.) Nzambia Kithua, MP and seconded by Hon. Jackson Lekurnontare, MP.

Minutes of the 18th Sitting were confinned as a true record of the proceedings having been

proposed Hon. (Eng.) Nzambia Kithua, MP and seconded by Hon. Geoffrey Odanga" MP.

MIN.NO./EDIJCD0191092: BIUEFING ON THE SESSIONAL PAPER SESSIONAL

PAPER NO 1 OF 2019 ON REFORMTNG EDUCATION
AND TRAINING FOR SUSTAINABLE DEVELOPMENT

The Research Officer took the Members through the Sessional Paper Sessional Paper No I of 2019

on reforming Education and Training forsustainable Development and the following gaps in the

paper wcre highlighted:

Quality education and training is important in any country because it contributes directly to the

development of quality human resoruce, which is central to the attainment of national goals.

Rationale for the Sessional Paper No 1 of 2019

The overall policy goal for the Govemment is to ensure inclusive and equitable quality education

and promote lifelong learning opportunities for all in order to give every Kenyan the right to

education and training as provided in the Constitution of Kenya, 20i0. This will bc achicved

through the provision of all-inclusive quality education and training that is accessible and relevant

to all Kenyans. This is in tandem with Kenya Vision 2030 and will contribute to the achievement

of the "Big Four Agenda" by providing the requisite skilled human resource and promoting

research and development.
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2.0 Policy Area and Gaps

'Ihe following the policy gaps were noted in the sessional paper

No Education
Level

Policy Gaps

I Pre-Primar5,
Education

There is no overarching fi'amework for the implementation ofthe

National Pre Primary Education Policy

The Policy is not clear on the Development a:rd implementation

of appropriate Pre Primary programmes for children with special

needs, including the vulnerable and disadvantaged groups.

The poticy is silent on how often the Ministry of Education will
undertake regular curriculurn review to incorporate emerging

issues and altemative approaches to Pre Primary education.

Despite the policy outiines on how to develop capacrty for Pre

Plimary teachels, there is need for an overarching framework on

their scheme of service

The policy should indicate the need for affirmative action in

particulal counties with unique needs to enhance pre-primary to

primary toansitions for example nutrition and health services and

age enty guidelines.

t.

11.

111

lv

v

2 Primary
Education

i. The policy should provide basic indicators that include Gross

Enrolment Rate, Net Enrolment Rate, retention rate, transition

rate, Pupil - teacher ratio, Student textbook ratio, Girl-Boy

Gender parity index at primary school among others as a basis

for policy plalning.

ii. The policy needs to establish an institutional framework for

strengthening capacitl' of quality assurance officers

iii. The poiicy should provide elaborate rneasures to enhance quality

education for students in urban slums.

iv. The policy is not clear on the resource mobilization framework

that will ensure adequate infrastructure including teaching and

learning materials for all primary schools.

a
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lv.

vi.

fhe Sessional paper isn't clear on how to mitigate secondary

schools overstretchcd facilities, due Lo 100% transition policy.

The Session paper is silent on the development of day schools as

a means of expanding access and reducing the cost to parents

The sessional paper need to formulate mechanisms for the
development of har-monized bursary kitty (fhe President's

bursary fund; MOE, county and CDF bursary funds; Jomo

Kenyatta Foundation, the Equity and other banks programmes,),

to support needy studeuts in boarding schools.

The policy fails to elaborate mechanisms for harnonized funding
of projects in infrastructure development of secondary schools

The policy needs to establish an institutional frarnework for
strengflrening capacity of quality assurance offrcers

The sessional should put elaborate measul-es to institutionalize
guidance and counselling in secondary schools

The Policy should elaborate clear plans to motivate students

especially the girls to study STEM subjects

3 Secondary

Education

4 Special
Education

l. The policy lacks indicators regarding children with special needs

to facilitate policy formulation

The policy should elaborate prograrnmes that enhance inclusive
education in all institutions of learning

Mechanisms for promoting access to secondary, tertiary and

university education for leamers with special needs through

affirmative acdon should be well laid out in the policy

The policy should have tools for supervision and monitoring of
special education pro grarnmes

11.

1V

Adult,
Continuing
and Non-
Formal
Education

Strategies

I. A framework to anchor comprehensive policy for Adult,
Continuing and Non-Formal Education programrnes is

necessary

There is need to Conduct regular literacy surveys to establish

literacy status in the country
lL
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6 UniversiE
Ilclucatiorr

7 'fechnical,

Industrial,
Vocational and
Entrepreneurs
hip Training
(TMr)

The policy should address how to enhance private sector

participation in cruriculum design ald implementation

Cleal mechanisrns for provision of adequate physical facilities
and modem equipment need to be provided in the policy

8 Teacher
Management

i. The policy does not also add::ess how to regularly review staffing
nonns

t1. There is need for cleal tools for monitoring the teachers

performance in the policy

1ll. There is no framework guiding continuous capacity developrnent

of the Head teachers

9 Curriculum
And
Assessment

I. The policy isn't clear at the level which diflerent types of
examinations will be oflered in flre basic education under the

Competency Based Curiculum.

10 Governance
And
Management
Of Education
And Training

L1 The governance and management of education and training from
Basic Education , TVET and Uuiversity Education is not clearly
laid out in the policy

L. Clear mechanisms have to be put into place in the policy to
promote ratioiralization of acadeinic prograrunes arnong

univelsities with the airn of creating certres of excellence aird

make each university have a cornparative advantage

Tlie policy need to provide mecharrisms for reviewing all
professional programmes to ensure that they incorporate

intemships/ apprenticeship into the academic ptograrnmes

There is no cleal mechanism for enhancing linkages between

industlies and Universities

'fhe Policy should elaborate cleal plaus to increase the number

of students studying STEM subjects

The policy need to elaborate clearly on how Universities can be

suppoited to offer stem courses

I1

It1.

iv.
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The Policy has not recotnmended any legal framework that requires

review in line with the needs of the new Constitution (2010) and

vision 2030?

MIN.NO. |EDU C1201 9/093 : AI\rY OTI{ER BUSINESS

Breakfast Meeting with the Ministry of Education

The Commitlee was informed that the Ministry of Education had organized a breakfast meeting

at Pan-Afric I{otel in Nairobi on Tuesday 19th March 2019 starting at 7.30 am to brief the

Committee on the contents of the Sessional Paper.

Members were urged to attend the breakfast meeting to be apprised on the paper further and give

the Committee views on it.

No other business arose.

MIN. NO./EDUC 120L9 10942 ADJOURNMENT

There being no other business the meeting was adjourned at 11.40 am. The next meeting will be

held on Tuesday 2019

Signed Date al )sl
Hon. Julius Melly, MP

(Chairman)
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12 Arrangement
of the policy
issues in the

sessional paper

The sessional paper is very repetitive; there is need for clarity on

every policy area. That is, the current indicators, the status of
access, quality, relevance, monitoring and evaluation, resource

mobilization among others.



I\,IINUTES OF THE 2OTH SITTING OF THE COI\,IMITTEE ON trDUCATION &

RESEARCH HELD ON TUESDAY 19TH IVIARCH, 2019 IN PAN.AFRIC FIOTEL NAIROBI
AT 8.OO AM

PRESENT

I. Hon. Amos I(irnunya EGH, MP - Vice Chairperson
2. Hon. (Prof.) Zadoc Ogutu, MP

3. Hon. (Eng.) Nz-ambia Kithua, MP
4. Hon. Eric Muchangi, MP
5. Hon. Jackson Lekumonta'e, MP

6. Hon. Jerusha Momanyi, MP

7. Hon. Peter: Lochakapong, MP

8. Hon. Oroo Oyioka, MP

ABSENT WITH APOLOGY

1. Hon. Julius Melly, MP - Chairperson
2. Hon. (Dr) Pamela Ochieng, MP

3. Hon. Moses Injendi, MP
4. Hou. Geoffrey Odanga, MP
5. Hon. Catherine Wambilianga, MP
6. Hou. Eve ObaraMBS, MP
7. Hon. Joseph Tonui, MP
8. I{on. Lilian Tomitom, MP
9. Hon. Omboko Milemba, MP

10. Hon. Wilson Kogo, MP
11. Hon. Wilson Sossion, MP

NATIONAL ASSEMBLY SECRETARIAT

1. Ml. Daniel Mutunga - Principal Clerk Assistant I
2. Mr'. Philip Lekarkar - Clerk Assistant iII
3. Mr. ICbet Mutai - Audio Officer

MINISITRY OF EDUCATTON

l. Dr. Arnb. AminaMohamed
2. Prof. Collete Suda CBS

3. Dr. Belio Kipsang, CBS

4. Dr. Devit Desai

5. Mr. Alfred Cheruiyot

6. Prof. Mwenda Ntaragwi

7. Iv(-r'. Charles Ringera

- Cabinet Secretary Sports/Ag. CS Education

- Chief Administrative SecretarylPS for University Education

- Principal Secretary for Early Leaming and Basic Education

- Principal Secretary for Vocational and Technical Training

- Principai Secretary for Post Training and Skills

- CEO, CUE
- CEO HELB
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8. Mr. John Kirnotho - KICD
9. Representatives from KNEC, KNQA, TVETA, KEPSIfA, KESSHA, NACOSTI, TSC
10. Ministry of Education Officials

MIN.NO. ltlDU Cl20l9 1095 : PRELIMINAIUES

The meeting to order at 10:72 am thereafter followed by prayers.

Dr. Belio Kipsang, CBS, Principal Secretary for the State Department of Early Leaming and Basic
Education welcomed all participants into the meeting.

I{e further informed the rneeting that the agenda was to brief the Members of the Departmental
Comrnittee on Education and Research on the Sessional Paper Sessional PaperNo I of 2019 on
refotming Education and Training for Sustainable Development that is expected to inform and
guide education reforms and policies for flre next several years.

He further welcomed all participants to give their views on the paper and fill the gaps that witl
help to production of a comprehensive document.

MIN.NO. NDUC|20L91096: SUBMISSION BY PS EARLY EDUCATION AND BASIC
LEARNING ON THE SESSIONAL PAPER

Kenya Vision 2030 underscores the importance of education in ensuring relevant human and social
capital for sustainable development. The Constitution guarantees every child the right to free and
compulsory basic education. Further, it provides for access to affordable tertiary education,
training and skills development. The reform in education and training seeks to shift to a
competence-based curuiculum at all leveis.

Rationale for the Sessional Paper No.1 OF 2019

1. Tlre iast gazetted SessionalPaperwas Sessional No. 1 of 2005 onEducation, Training and
Research Ied to reforms through a Sector Wide Approach to Planning (SWAP). Though the
emphasis was on access, equity, quality, relevance and the strengthening of governance and
management, thc expected returns on ilvestment in education in terms of productive and skilled

.. manpower has not been realized to the full.

2. The Constitution of Kenya (2010) articles 43(1X0, 53(1Xb) 54 and 55(a) rnakes education and
training a right of every Kenyan. The Corstitution further binds the Government to ensure
inclusive and equitable quality education and promote lifelong learning opportunities for all.
This has necessitated the development of this policy through an elaborate consultative
stakeholder process.

3. Kenya Vision 2030 unveiled in 2007 underscores the importance of Education anci Training in
making Kenya a prosperous country with a high quality of life by 2030. The Blue print
obligates the Government to provide a globally competitive and quality education, training and
researcir. Kenya aims to be a regional centre of research and development in new technologies.
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Tliis will be achieved tluough iritegrating early childhood educatioir into primary educatiorr;

refouning secondary school curricula; modernising teacher training; strenglirening

partnerships with the private sector; developing key p::ograrulles for Ieatners with special

needs, rejuvenating ongoing aduit trainurg progiarunes; revising the cui'riculuni for university

and tectnical institutes to include more science and teclinology; and in partnership with the

private sectoL, with the Govei-nment increasing funding educatioi: in ensuring relevarrt hurnan

and social capital for sustairrable development.

4. Implementation of the recornrnendations of the Task Force on the Re-Alignment of Education

and Training Sector 2010 (The Prof. Odhiambo Report) and Plof Solre on aligrunent of Higher

Education, Scieuce and Technology with Constiturtion 20i0 and Vision 2030.

5. Realizatiorr that the jlducation curently offered is not meeting the skill demand of the country

and a lot of wastage in transition of learners to the next level of education. There is tlierefore

need for an education systenr, rvhich wor-rlcl ensure learners acquire cclmpetences and skil[s to

meet laboLrr dernancls and one that:- otfers a choice of subject pathrvays at the end of the

elern.entary school phase: ensures the attainment of 100 per cent tt'ansition rate from primar5'

to secondar.v school. thereby reducing rvastage by introducing automatic progression to the

next educational level and B. syslerl that proniotes acquisition of core skills and competenc.es

(literacy. tlurneracy arld comrnunication skills) as opposed to acqr.risition of theoretical

knowledge.

6. Rapid expansion in the university sub-sector and demand for higher education has

witressed tlernendous growtir in the last 5 years; botlr pr-ivate ald public uuiversities. Along

withthegrowthinthenumberofuniversitieshascomehugegrowthinenrolments. Thegrowth

was partially dliven by the increase in the number of public universities and public financing of
str-rdents in private universities by the I{igher Educations Loans Board. Currently there are

total of 31 public universities and constituent colieges, 18 private chartered universities, 14

operating under interim letter of authority and 5 private university colleges making a total of
74 institutions. The establishment of new university colleges and campuses has contributed to

considerable growth hence university reforms is necessarl, to provide accessible, relevant and

quality university education.

7. Transition from Milleniurn Development Goals to Sustainable Development Goals (SDGs):

SDG No. 4 ensures inclusive and equitable quality education and promote lifelong leanring

opportunities for alt if this goal is to be realised, it has to be accompanied by policies, strategies

and programrnes to develop curriculum and teaching resoruces, relevant teacher education and

professional development, school- and classroom-based pedagogic initiatives and appropriate

leaming environments. Assessment of learning outcomes has to reflect changed educational

objectives and outcomes.

Objectives of Education & Training
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Improve access, equity and provide quality and relevant education and training at all lcvels;

Establish, maintain and manage professional teaching and learning service in education and

training

Formulate, review and implement appropriate policies, legal and instinrtional frameworks for the

Sector and romote innovativeness, creativity and entrepreneurship in education and training;

Pillars of tire Policy Framework

The Pillars of the policy framework include access, quality and relevance and equity in education

and training, Governance and Managernent of Education Institutions and mentoring, moulding
and nurturing of National Values

Given the above pillars, the leamer is the central beneficiary of education system with enhanced

rights and needs

Cross Cutting Policy Thrusts

(0 Reform curicula at all levels in line with relevant provisions of the Constitution 2010,

aspirations of Kenya Vision 203A, flre East Afi'ican Cormnunity protocol, Internationai
Standards and the progressive needs of the society

(ii) Integration of ICT in education and tuaining

(iii) Standardizing assessment and examinations of core competencies, learning outcomes,

transferable skills and subject related knowledge
(iv) Establish a central system for accreditation and quality assurance in education and training.
(v) Strengthen Education Quality Assurance ald Standards Services in education and training
(vi) Mainstream ethics and value based education in flie curriculum in education and training ;

Teacher, instructor, trainer and lecturers Education and Development

(i) Establish standards, based on acceptable principles that will ensure optimal delivery of
competency-based education and training

(ii) Modemize pre-service and in-service teacher tlaining

(iii) Institutionalise Continuous Professional Development at all levels

(iu) Professionalize the teaching profession

(r) Ensure efficient and cost-effective utilization of teachers, instructors, trainers and lecturers;

(vi) Review the current teacher training programmes;

(vii) Establish mechanisms to enhance management, performance and accountability at all
levels;
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(viii) Rebrand the managetnent of TVET hainers;

(ix) Provide quality and adequate liuman resource in education and training

Financing, fnvestment and Resouree Mobilization

(i) Promote increased private sector finaircing of education and trainiirg

(ii) Stlengthen internal and externa-l partnersirips

(iii) Strengthen govet'nance and accouiltability at all levels

(ir) Promote increased private sectol' fiuancing of education and training

(v) Strengthen internal and extelnal partnerships

(ui) Strengthen govemance ancl accountability at all levels

OBSERVATIONS AND SUBMISSION BY THE CON{NIITTEE

The Committee noted that:

1. Sustainable Development Goals 4 (SDc4)-Quality Education aims to ensure inclusive and

equitable quality education and promote lifelong leaming opportunities for all. Frutlier quality

Education is a Pillar.in the UN 2030 Agenda for Sustainable Development

2. Kenya's education sectol is experiencing a period of increased investment aird attention. With

pressing demand cr.eated by a growing population, the govemment should therefore focus more

on improving quality across the system in addition to access and retention.

3. The last curriculum reform was can'ied out rnore than 30 years ago, when the school system

shifted to the 8-4-4system and the current reforms are expected to last for the next decades

hence the need to develop a comprehensive policy paper to addresses the learners needs and

anticipated challenges.

4. The general upwards trend in eru'olment and attendance suggests that government interventions

are having a-positive effect. Ho,"\,ever, there are sotrte concems that this momentum could be

lost if adequate resources are not allocated to flre sector to mitigate the challenges of increased

transition.

5. The attention on the sector should be on the desire to align the systerTr with the needs of the

Iabour market and nurturing leamers' potentials, comprehensive strategies for teacher

development and provision of holistic earty childhood car-e and education-

6. Ineffective and uncoordinated assessment and monitoring and by both TSC Cuniculum

Support Offrcers and MoE Qualify Assurance and Standards Officers proglams has

exacerbated weaknesses in evaluation of education outcomes of the new curriculum.

5
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7. Private schools have made a huge contribution to the provision education in the country. Thc
goverrunent should cousider subsidizing fees charged by private schools through capitation
just as it abolished payment of national examination fees in both public and private schools. It
is noteworlhy to note that some learners choose to attend private schools because of
nonexistence of public schools in their locality or due to the quality education they offer and
not becausc they the learners are fiom well to do families.

'fhe Committee raised the folloq,ing concerns on the gaps in the sessional paper.

Pre-Primary Level
(i) There is no overarching framework for the implementation of the National pre primary

Education Policy
(ii) The Policy is not cleal on the Development and irnpleinentation of appropriate Pre primary

progranxnes for children with special needs, including the vulnerable and disadvantaged
groups.

(iii) The policy is silent on how often the Ministry of Education will undertake regular cuniculum
review to incotporate emerging issues and alternative approaches to Pre Primary educatiol.

(iv) Despite the policy outlines on how to develop capacity for Ple Primary teacher-s, there is neecl
for an overarching framework on their scherne of service.

Primary Level
(i) The policy should provide basic indicators that include Gross Enrolment Rate, Net

Enrolment Rate, retention rate, transition rate, Pupil - teacher ratio, Sfudent textbook ratio,
Girl-Boy Gender pality index at prirnary school among others as a basis for policy planning.

(ii) The policy needs to establish an institutional framework for strengthening capacity of quality
assurance officers

(iii) The policy should provide elaborate measures to enhance quality education for students in
urban slums.

(iu) The policy is not clear on the resource mobilizatibn framework that will ensure adequate
ffiastructure including teaching and learning materials for all primary schools.

(v) The policy should indicate the need for affirmative action in particular counties with unique
needs to enhance pre-primary to primary transitions for example nutrition and health services
and age entry guidelines.

Secondary Education
(i) The Sessional paper isn't clear on how to mitigate secondary schools overstretched facilities,

due to 100% transition policy.
(ii) 'fhe Session paper is silent on the development of day schools as a means of expancling access

and reducing the cost to parents
(iii) f-he sessional paper need to formulate mechanisms for the development of harmonized

bursary kitly (The President's bursary fund; MOE, county and CDF bursary fi.rnds; Jomo
Ketlyatta Foundation, the Equity and other banks programmes,), to support needy sfudents
in boarding schools.
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(iv) The policy fails to elaborate mechanisins for harnionized fi-rnding of projects in iiiflastructure
deveioprneirt of secondary schools

(v) The policy needs to establish an institutionai framewort fol strengthening capacity of quality

assur-allce officers
(ui) Thc sessional should put elaborate measures to institutionalize guidance and counselling in

secondaly schools

(vii) The Policy should elaborate clear plans to motivate students especially the girls to study

STEIvI subjects

Special Education
(i) The policy lacks indicators regalding children with special ireeds to facilitate policy

fbrmulation
(ii) fhe policy should eiaborate prograrnmes that enhance inclusive education in all institutions

of lear:ring
(iii) Mechanisrns for proraoting aceess to secondaly, tertiary and university education for

Iearners with special needs tluough affinnative action should be well laid out in the policy

(i") Tire policy should have tools for supervision and monitoring of special education

programmes

Adult, Continuing and Non-Formal Education
(i) Strategies A fi'amework to anchor comprehensive policy for Adult, Continuing and Non-

Fonnal Education prograrnmes is necessary

(ii) There is need to Conduct regular literacy surveys to estabiish literacy status in the country

University Education
(i) Clear mechanisms have to be put into place in the policy to promote rationalization of

academic pl'ograrrunes among universities with the airn of creating centres of excellence

and make each university have a cornparative advantage

(ii) The policy need to provide mechanisms for reviewing all plofessional programrnes to

ensule that they incorporate internships/ apprenticeship into the academic programmes

(iii) There is no clear mechanisrn for enhancing linkages befween industries and Universities

(i") The Policy should elaborate clear plans to increase the number of students studying STEM

subjects.

(v) The policy need to elaborate clearly on how Universities can be supported to offer stem

courses

Technical, Industrial, Vocational and Entrepreneurship Training GIVET)
(i) The policy should address how to enhance privatc sector participation in curriculum design

and implementation to link skills and knowledge to the requirements of the labour market

(ii) Clear mechanisms for provision of adequate physical facilities and modern equipment need

to be provided in the policy

7



'feachcr Management

(i) The policy does not also address how to revicw staffing norrns particularly in lhe

implementation of the CBC which presents a different matrix in the computation of staffrng

norms.

(ii) There is need for clear tools for monitoring the teachers performance in the policy
(iii) There is no framework guiding continuous capacity development of the Head teachers

(iv) More resources are required for continuous training of teachers on CBC
(v) The Teachels deficit can be bridged by engaging intem teachers through a fonnulated

internship pt'ograrn;

(ri) Statistics on the data for provided on teachers, learners and educational institutions is for
the 2017 therefore not current.

Curriculum and Assessment

The policy isn't ciear at the level which different types of examinations will be offiered in the basic
education under the Competency Based Curuiculum.

Govcrnance and Management of Education and Training

The governance and management of education and training fi'om Basic Education, TVET and

University Education is not clearly laid out in the policy

Legzl Framework

The Policy has not recommended any legal framework that requires review in line with the needs

of the new Constitution (2010) and vision 2030.

The paper should provide a policy thrust in the future in regards to ensuring, access, quality, equity
and provide data on educational institutions.
The mandates and roles of all the relevant Semi-Autonomous Government Agencies in educator

sector should be captured in the document.

Arrangement of the policy issues in the sessional paper

The sessional paper is very repetitive; there is need for clarity on every policy area. That is, the

current indicators, the status of access, quality, relevance, monitoring and evaluation, resource

mobilization among others.

Financing

The Financing of education at the various levels should be a topic of its own
The Paper should address issues of decreasing resources amidst increasing demands and suggest

innovative means of raising funds.

The Framework of the document should link the objectives with national and intemational goals

of and the Sustainable development goals.

Integration of ICT in Education
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Teachers sirould be t'ained on to know exactly how ICT is used as a teaching and leaming tool to

help students to use thern. Integratiou of ICT as a tool in the classroom overally ircreases the

effectiveness of teaching and improves students' Iearning.

KEPSHA

The officials of Kepsha raised a concern that the headteachers and classroom teachers have not

been adequately trained on the CBC.

KESSHA

The I(ESSIJA Chair submitted that Secondary schools teachers need to be exposed to the new

cuniculum as early as now so as to

Way Forn'ard

The Ministry undefiook to collate and incorporate all the views and corunents of the participants

in the sessional paper and requested for 3 weeks to complete an addendum to the document before

sharing it with the Committee.

MIN.NO. rcDACn019l097: ANY OTHER BUSINES

No other business arose.

MIN. NO./EDUC 120L9t098: ADJOURNMENT

There being no other business the meeting was adjourned at i2.10 pm. The next meeting will be

held on Thursday 21't Mai'ch, 2019.

Signed Date JA\:
Hon. Julius Melly, MP

(Chairman)
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MINUTES oF TI{tr 23ttD sITTING oF THII coMMITTtrE oN EDUCATIoN &
IttrstrARCH I{ELD oN TI-IURSDAy 4TH ApRIL, z0t9 IN coNTINTAL I-IousE
COMMITTEE BoARDRooM oN 2N,, FLooR AT 10.00 AM

PRESENT

l. I{on. Julius Melly, MP - Chairperson
2. Hon. Moses Iujendi, IvIP

3. Hon. Geoffi'ey Odanga, MP
4. I{on. (Prof.) Zadoc Ogutu, MP
5. I{on. (Eng.) Nzambia I(thua, MP
6. I{on. Eve Obara MBS, MP
7. Hon. Catherine Wambilianga, MP
8. I{on. Eric Muchangi, MP
9. I{on. Jackson Lekumontare, MP
10. LIon. Joseph Tonui, MP
11. I{on. Oroo Oyioka, MP
12. Hor:. Omboko Milemba, MP
13. I{on. Wilson Sossion, MP
14. Hon. Wilson I(ogo, MP

ABSENT WITH APOLOGY

1. Hon. Amos Kimunya EGI{, MP - Vice Chairperson
2. I{on. (Dr) Parnela Ochieng, MP
3. I-Ion. Jerusha Momanyi, MP
4. Hon. I-ilian Tomiton'r, MP
5. FIon. Peter Lochakapong, MP

NATIONAL ASSEMBLY SECRETARIAT

l. Mr. Daniel Mutunga
2. Mr. Philip Lekarkar
3. Mr. Kibet Mutai
4. Ms. Catherine Muhunyi

- Principal Clerk Assistant I
- Clerk Assistant Iil
- Audio OfficeL
- Serjeant at Arrns

MIN. NO. ltrDU Cl20l9 I l2l: PRELIMINAITIES

Tlre Clrail called the rneeting to order at 10:23 arn thereafter followed by prayers. The agenda of
the rneeting was adopted having been proposed by I{on. Geoffrey Odanga, MP and seconded by
Hon. MP and Hon. (Eng.) Nzarnbia I(ithua, MP respectively.

MIN.NO. tDDUCl20lg/122: CONFIRMA IION OF MINUTES

Confinnatiou of urinutes of the previous sitting was deferred to the next meeting.
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MIN.NO./EDUCI2OI9IIZ3 ADOPTION OI,'TI.IE ON TI-IE SBSSIONAL PAPIIIT NO.

1 OF 2OI9 ON I'OLICY FITAMEWORI( FOR
RTIIORMING I'DUCA'IION AND TI{AINING FOR

SUSTAINABLtr DtrVtrLOPMENT IN I(trNYA
'lhe Cornmittee the draft Report on the Sessional Paper No. I of 2019 on Policy Framework for
l(eforn-ring Education and Traiuing for Sustainable Development in l(enya and made the

following amendrnents on the dlaft report on the gaps that need to be relooked by the Ministry

On page 15: Under Infrastructure in schools

"The is need to address the dire need of facilities in schools to enable delively of quality

education" was added as item no. (iv).

On page 17: On Capitation:

Tlre paper should capture a fi'amework of funding eclucation in the form of capitation was added

as itern no. (vi).

On page l8: University Education

Tlre sessional paper shouid include strategies the Ministry of Education would put in place to

erlsure delivery of sustainable quality and relevant education from basic educatiou up to tertiary
educatiorr in the miclst of challenges facing education whicii includes inadequate goveurnrent

funding, students, teachers and lectures strikes, insecr-rrity in educational institutious, drugs aud

snbstance abuse.

On Page 20: Educational Institntions Goveurance, Private Schools.

The paper should include a section ou govelnance and management of Educatiou aud Training

and specify the roles and functions the University Senate, University Council, Educatiorr Boald

and School Board to avoid duplication and confliction roles.

The governrnent should enhance the quality of infi'astmctule and streugthen management of
public schools to offer quality education as is offered in well perforrning plivate schools.

On days schools, the Ministly should lay rrore emphasis on establishn'rent aud development of
days to increase access to secondary school education in response to the high dematrd for

secondary education followirrg increased enrolment in primaly schools and of 100%

transition policy adopted by the governntent.

1-eachers;

'l'[re Govenrrnent should plan for annual recruitnrent of teachels in the next five years to bridge

the teachers' shortage gap.

'fraining of teachers sliould go beyond acquisition of pedagogical skills/Mastering of the contelrt

but should include training on handiing of leanrers otrtside classroom, uurturiug Iearners, talents,

ways of addressing indisciplirie arid helping learncrs acclr-rilc values, ethics and life skills.

2



On Paige 2l : Competency Based Curriculum

The Ministry of Education should do costing of the new curriculurn, establish the requisite

infi'astructure, identify the teaching and learning resources requiled to irnplernent for smooth

irnplernentation of the curriculum.

The Report was subsequently adopted subject to the amendments having been proposed by I{on.
(Prof.) Zadoc Ogutu, MP and seconded by Hon, (Eng.) Nzambia Kithua, MP.

MIN.NO. TDDUC/?IL9 lL24: FOREIGN VISI

Members were informed that the Committee is in leceipt of the following invitations:-

L Invitation from Colleges and Institutes of Canada (CICan) in conjunction with the Kenya

Education for Employment Program (KEFEP) and TVETA to attend its anuual Conference

on Technical and Vocational Education (TVET) in Niagara Falls, Ontario, Canada from 5tl' to

7tl' May zal,9.

2. Invitation fi'om Education lnternational to attend the Pearson Annual General Conference to

be lreld in London, United Kingdom between 26th and.28tl'April, zotg,

'fhe following delegation has been nominated to attend the following proposed conferences:

Pearson Annual General Conference in London
1. Hon. Julius Ifipbiwot Melly, MP-Chairperson & Leadel of Delegation
2. I{on, Catherine Warubilianga, MP
3. I{on. Thuddeus Nzarnbia Kithua, MP
4. I{on. Eve Obara, MP

(CICan) Conference in Czurada

l. Hon. Geoffrey Makhoha Odanga, MP - Leader of Delegation
2, Hon. (Prof.) ZadockAbel Ogutu, MP
3. Hon. Joseph Tonui, MP
4. Hon. Eric Muchangi Njiru, MP

This subject to availability of funds

MIN.NO. tEDUCl20l9/1252 ANY OTHER BUSINESS

Visit to Mwiki Primary School

Membem gaye a prelirninary report on the fact finding visit to Mwiki Prirnary School in Ruiru
Constituency. A comprehensive report is being compiled by the secretariat.

Business pending before the Committee

The Committee was briefed on the following business awaiting consideration by the Committee:

I. Petition on Implementation of delocalization policy by the Teachcrs' Service Commission
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2, Petition on Transfer of Technical and Vocational Education and Training Tr.ainers fronr
Teachers Service Conrmission to the Public Service Commission. Petition on Funding of Co-
Curricular Activities in Public Primary Schools

3. Petition on release of results for Mr. Nick Onyango

Legislative Proposals & Bills
l. Universities' Act (Amendrnent) Bill, 2018 received on l5tl'March, ZOlg.
2. The Basic Education (Amendment) Bill20l9
3. The HELB (Amendment) Bill
4. TSC Arnendment Legislative Proposal20lg

The Cornmittee resolved to prioritize consideration of the above petitions and bills and conclude
within the statutory timelines.

No other business arose.

MIN. NO./EDUC20t9ll25: ADJOURNMENT

There being no other business the meeting was adjourned at 12.1 0 pm. The next meeting will be
held on Tuesday 9tl'April, 2}lg.

Signed Date

IIon. Julius Melly, MP

(Chairma

D
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MINUTICS OF .I'I{E 291''SIT.TING OIT TI-IE DEPAR'I'MBN.I'AI, CoMMIT,TICB oN
I'DUCA'IION AND RESEARCI.I HT]I,D ON TT.IUITSDAY, 2N' MAY, 2OI9 INTIIE
BoARDItooM, 4'ru FLooR, pRortrcrloN Ilousn, MAIN pAIILIAMuNT BUILDINGS AT
10.00 AM

I'RIISENl'

l. I{on. Auros I(imunya ECH, MP- Vicc Chairy)crson
2. [-lon. l]ric Muchangi, MP
3. I-Ion. Oroo Oyioka, MP
4. I{on. Eve Obara MBS, Mp
5. I{on. Geoffrey Odanga, MP
6. I-Ion. (Eng.)'lhaddeus Nzarnbia I(ithua, Mp
7. FIon. (Prof.) Zadoc Oguru, MP
8. Hon. Catherine Warnbilianga, Mp
9. [Ion. Wilson Sossion, MP
10. I-Ion. Jackson Lekumontare, MP
I l. I-Iorr. Jerusha Momanyi, Mp
12. I{on. Omboko Milernba, MP
13. I{on. Petel Lochakapong, MP
14. Hon. Wilson Kogo, MP

ABSENT WITII APOLOGY
l. Hon. Jr.rlius Melly, MP - Chair.pcl.son
2. I-Ion. Moses Injendi, MP
3. I{on. (Dr.) Paurela Ochieng, MP
4. I{on. Joseplr Tonui, MP
5. I-[on. Lilian Tornitom, MP

l. Mr. Danie I Mutunga- Principal Clerl< Assistant I
2. Ms. Annceta Gacheri - Research Assistaut Ill
3. Mr. I(ibet Mut'ai - Audio Officer

MIN.No./lrDU c/20 1 9/1 3 6 : PRtrLTMINARrES/ADOPTIoN oF THE AGENp A

The Vice Chairtnan called the meeting to order at 10.30am. The Prayerwas said. The Agenda of the
Meeting was adopted as the true business for the day after havirrg been proposed by LIon. Wilson Kogo,
MP, artd seconded by FIon. Ot.oo Oyiol<a, MP.

MIN. NO. /llDUC/2019/137: CONFIRMATION OF MINUTES

Confirrnation of Minutes was defen'ed to the next Meeting. There were rlo mattels arising

1





o./trDU CO A])O
BI,OC I,ICY , PAPIit{ N

Report on the Pctition by IIon. Patricl< Marinr, MP, ou the dclocaliz.atiou policy by TSC

The Cornrlil.tee Members Itoted that changcs on tlrc text of the observations ancl recornmendations
plo;:osed in the previous rnecting had been incorporatecl.

Ploposal on tlte adoption of the report was rnacle by [-lon. (Pro{.) Zacldock Ogutlr, MP, and secouded by
Flon. Cathcrine Warnbiliat:ga, MP.'fhe rcport was thereby unanirnously adopted by the Membem present.

Rcport on thc Sessional Papcr No. I of2109

I'ltc Committce considcrcd thc rcport on ttrc SessionalPapcr No. 1 of 2019 antl not'ed the following

i. l"hat the Ministry lrad submitted an adclenclunr on suggestions made by the Cornrnittee cluring a
t'ecet:t retreat with officials of the Ministry. lhe Conrmittee resolved to hold a Sitting to consider
the addenduur and rnake recommendatior:s as necessary.

ii.The irnpletneutatiott of the Sessional Palrer shoulcl cornnreuce imrnecliately aftel adoptionof tlie
Cornrnittee report by the National Assenrbly.

Proposalon tlte adoption of the report was made by I-lon.Wilson Sossion, MP, aud secondecl byHon
Jerusha Motnanyi, MP. The report was tlrereby unaninrously aclopted by the Menrbers preseut.

MIN. NO.IEDUC/2019/139: UNIVERSIIIES VISI [S

It was |esolved that the Uuiversities visits schedLrlecl for'4'l'to 5th May,2019 be postpolecl to l7'h a,cl lgrl'
May, 2019, The visits to inclr-rde an inspection toul of one llublic school within the proxinrity of the
universities,

MIN. NO./ED U C/20 I 9/1a0 : ANY O'I'I{BR Il USINIiSS

The Cornmittee l'esolved to hold a retreat with the Ministry of Education to deliberate on, among otSer
agetrda, Capitation to schools, status ou the irnplemeutatiou of the Cornpetence Based Curriculum and
updates on the process ol"the implantation of sessional paper No. I of 2019.

There being no other busiuess, the nreetiug was adjournecl at I2.35 pn. The next nreeting would be held
on Tucsday 7tr'May, 2019 at 10.00 anr.

Signed..

r, t)
I ", .n (_r

t(i Ds\r't^':'( \Datc

I'Ion. Julius Melly, MP
(Chairman)

a
Z



TO vb,t" ,39
o

REPUBLIC OF KET\TYA
rcFfus

THE NATIONAL ASSDMBLY

TWELFTH PARLIAMENT _ THIRD SESSION

TI{E DEPARTMENTAL COMMITTEE ON LANDS

REPORT ON AN INQUIRY INTO A COMPLAINT BY I(AMITI ANMER FORDST
SQUATTERS ASSOCIATION REGARDING ALLOCATION OF LAND LR.NO.8390 IN
KAMITI ANMER FOREST

DIRECTORATE OF COMMITTEE SERVICES
CLERKS CHAMBERS
PARLIAMENT BUILDINGS
NAIROBI 2019

T:qBiEI]
iBY:

'u.(:-ili-'.r-71bL.E:
ci.,!.K((.,A.i,

\f\d,.-i. /lA t il Et- ;wr1

Lltrr-i-\ 5
rt\ t17U L6'i\A tA5'(j &.!,o ru

.,r\r-../!,
\. liiiir''i'
s'::. :': ,Yi+
i+:lli,.$Tr-[E ]dt luiic, [..-iAi_. /ri]s

tr),l.--tfE ljil:l L,i.iI_:

B,frT^$I: I lj ,IUtl ?rilit

.fr,llz{EI-y



rable of Contents
CHAIRPERSON'S FOREWORD

EXECUTIVE SUMMARY V

1.0 PREFACE........... ...............1

1.1 Mandate of the Committce .........,.1

1.2 Committee subjects

1.3 Oversight...

1.4 Committee Member.ship ..........

1.5 Committee Secretariat

2.O INTRODUCTION

3.0 SUBMISSIONS....

3.1 Submissions by thc complainants (Kamiti Forest squatters Association)

..1

................2

2

......,..............4

5

5

3.2 submissions from stakeholdcrs during a field visit to Kiambu county...... ...........G

3.3 Submissions by the Cabinet Secretary, Ministry of Lands antl Physical Planning .................10

3.4 Submissions by the Chief Administrative Secretary, Ministry of Environment and Forestry 10

3.4 Submissions by the Acting Chief Executivc Officer, National Land Commission ..................11

4.0 COMIVilTTEE OBSERVATIONS .. .............13

5.0 COMMITTEE RECOMMBNDATIONS .....,.................. L6

il



CHAIRPERSON'S FOREWORD

The complaint regarding allocation of land LR. No. 8390 Kamiti/ Anmer Forest was forwarded to
the Committee by Kamiti Forest Squatters Association tlrough a letter dated 23'd January 2018.
The group indicated that it comprised forrner labourers, who worked in coffee plantations within
I(arniti area and persolls who were internally displaced frour the then Rift Valley Province due to
the post 1992 general elections clashes. The displaced persons were first settled in Kirigiti Stadiurn
in Kiambu. They then requested the government to resettle them by allocating them land in Kamiti
forest. They further stated that on 5tl' Decemb er 1994 the then Provincial Commissioner conveyed
the decision of H. E the President to excise 300 acres of Karniti Fotest for their resettlement. They
furlher clairned that the contested land still belonged to the Kenya Forest Service as it was not
officially degazetted.

Flowever, they alleged that other persons obtained leases to the same land and in the process the
squatters were abandoned. Their efforts to establish shelters on the contested laud had been
thwarled by persons, who clairn to possess title deeds for the contested land. Therefore, the
complainants requested the Committee to intervene in the matter to ensllre that tl'reir plight was
addressed.

In considering the complaint the Committee held meetings with the representatives of Karniti
Forest Squatters Association (the complainants) on 12tl'June 2018, the Cabinet Secretary, Ministry
of Lands and Physical Planning, the Cliief Adrninistrative Secretary, Ministry of Environment &
Forestry and the Ag. Chief Executive Officer, National Land Commission on23'd April20l9. The
Committee also undertook a visit to Kiambu County on Friday 16tl' November 2018. During the
visit the Comminee held rneetings with representatives of govemlnent agencies based in the
Couuty, namely the Ministry of Lands and Pliysical Planning, the Kenya Forest Service, the
National Land Commission and the Ministry of Interior and Coordination of National Govermnent.
The Committee also received oral and written submissions from several grollps contesting the
owtlership of the land. The gl'oLrps included: Kamiti Forest Squrattels Association, Kamiti Anmer
Development Association, Muungano wa Kamiti Group and Kamiti Anmer Development Welfare
Group,

Tlte Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
fol the logistical and techrical support accorded to it during its sittings. The Committee is also
thankful to the Ag. Chief Executive Officer, National Land Commission, the Cabinet Secretary,
Ministry of Lands and Physical Planning, the Chief Adn.rinistrative Secretary, Ministry of
Euviroument & Forestry and the representatives of various groLlps that rnade submissions to the
Committee.

On behalf of the Committee, and pursuant to Standing Order, 199 it is my pleasant duty to table
the Report of the Departmental Committee on Land on its consideration of an inquiry into a

ilt
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lor,rplaint by Kamiti Forest Squatters Association regarding allocation of land LR.No. 8390
Kamiti/Anmer.

Kaki Nyamai, MP
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EXECUTIVE SUMMARY
The purpose of this report is to respond to a complaint regarding allocation of land LR.No. 8390
Kamiti/ Anmer that was forwarded to the Committee by Karniti Forest Squatters Association. The
group indicated it requested the goverrunent to resettle them by allocating them land in Kamiti
forest. They further stated that on 5tl'December 1994 the then Provincial Comrnissioner conveyed
tlte decision of H. E the President to excise 300 acres of I(amiti Forest fot their lesettlement. They
also stated that although the land LR. No. 8390 Kamiti /Aruner was allocated to the group, other
persons colluded with the Commissioner of Lands, who issued thern leasehold title documents at

the expense of the squatters. They fuither claimed that the contested land still belonged to the

Kenya Forest Service as it was rrot officially degazetted.

The Committee observed that the basis of the complaint was the allocation of the LR. No. 8390
Kamiti/ Anmer forest to internally displaced persons following a public plonouncement by the
former President H.E Daniel Moi that land from Kamiti Forest would be excised for the

resettlement of squatters. Which was colnmunicated by then Provincial Commissioner Mr. Victor
Musoga to the Kiambu County Cor-rncil.

The LR. No. 8390 Kamiti/ Anmer forest land was subsequently allocated to squatters in 1995.

Additionally, individual owners also obtained 149 title deeds at the Kiambu Land Registry for LR.
No. 8390 Karniti/ Aruner forest land.

Based on the field visit conducted by the Committee, the Committee also observed that the land
was ueat'ly furlly occupied as evidenced by presence of residential houses, public primary school
constructed using public funds, provision of water and electricity services, churches and a

cemetery among other public facilities.

The Cornmittee uoted that the National Land Commission had admitted the complaint on the
contested land as a historical land injustice and confirmed that the letters of allotment issued to
Kamiti Anmer Development Association in respect to the land were valid.

The Committee also observed that although there were several groups laying clairu to the land in
questiort these being the Kanriti Forest Squattets Association, Kamiti Anmer Development
Association, Muungano Kamiti Group and Karniti Anmer Development Welfare Group, following
alternative dispute resolution mechanisms, three of the groups narnely the KamitiForest Squatters
Associatiorr, Katniti Anrner Development Welfare Group and Muungano Karniti Group had sirrce

agreed that the land be distributed among tire mernbers of the groups and had developed a
reconciled list of allottees for consideration of issuance of titles.

Based ou the submissions made to the Comrnittee, the Committee observed that there existed



cer Jus security collcerns due to disputes between various gl'oups concerning ownership of LR.
Ntl. 8390 Kamiti/ Anmel forest land which calls for urgent settlement of the dispute tlu-ough
regularization of the de-gazettement process and subsequent allocation of land to the members of
the four groups.

The Commit[ee reoommends that pursuant to section 34 of the Forest Conservation and
Management Act, 2016 the LR. No. 8390 Kamitil Aruner forest be de-gazetted and excised from
the Kamiti forest for purposes of settlement of the members of the Kamiti Forest Squatters
Association, Kamiti Development Association, Muungano Kamiti Group and Karniti Anmer
Development Welfare Group.

The Committee also recommends that the Cabinet Secretary, Ministry of Lands& Physical
Planning in consultation with the Cabinet Secretaries Ministry of Interior and Coordination of
National Government, Ministry of Environment and Foreshy and the National Land Commission
do ensure ttu'ough alternative dispute resolution mechanisms that the allocation of LR. No. 8390
Kamiti/ Anmer is tegulalized taking into consideration the membership of the fou groups,
physical developnents urcleftaken on the land and the public utilities existing on the land within
sixty days of adoption of this report by the I{ouse.

VI



I.O PREFACE

1.1 Mandate of the Committee
1. The Departmental Cornmittee on Lands is established pursuant to the provisions of Standing

Order No. 216 (1) and (5) with the following terms of reference. -
(i) make reports and recommendations to the House as oflen as possible, including

recomrnendation of proposed legislation;

(ii) investigate, inquire into, and repoft on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

Ministries and departments;

(iii) sturdy the programme and policy objectives of Ministries and departments and the

effectiveness of the irnplementation;

(iv) study, access ancl aualyze the lelative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries and

depaftments as they may deem necessary, and as may be referred to them by the House

or a Minister.

(vi) study and review all legislation referred to it

1.2 Committcc subjccts
2. The Committee is mandated to consider the following subjects:

a) Lands

b) Settlement

1.3 Oversight
3. The Cornmittee oversights:

i. The Ministry of Lands and Physical Planning; and

ii. The National Land Commission

1



Member Constituency
Hon. Dr. Rachael

Chairperson
Nyamai, MP Kitui South

Hon. Khatib Mwashetani,

V/Chairperson
MP Lunga Lunga

Hon. Jayne Wanjiru Kihara, MP Naivaisha

Hon Joshua Kutuny Serem, MP Cherangany
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Hon. Mishi Mboko, MP Likoni
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1.5 Committee Secretariat
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2.O INTRODUCTION

6. The complaint regarding allocation of land LR.No. 8390 Kamitil Anmer was forwarded to the
Committee by Kamiti Forest Squatters Association tluough a letter dated 23'd January 2018.
The group indicated that it comprised fonner labourers, who worked in coffee plantations
within Kamiti atea and persons who were internally displaced from the then Rift Valley
provitrce due to the post 1992 general elections clashes. The displaced persons were first settled
in Kirigiti Stadium in Kiambu. They requested the government to lesettle them by allocating
them land in Kamiti forest. They further stated that on 5tl' Decemb er 1994 the then Provincial
Commissioner conveyed the decision of FI. E the President to excise 300 acres of Karniti Forest
for their resettlernent. They further claimed that flre contested land still belonged to the Kenya
Forest Service as it was not officially degazetted hence no one could clairn exclusive ownership
of the said land.

7. However, they alleged that influential persons obtained leases to the same land and in the
process the squatters were abandoned. The cornplainants further indicated that the contested
land still belonged to the Kenya Forest Service as it was not officially degazetted.

8. They also argued that the issuance of the titles to 149 individuals by the Commissioner of
Lands was done without first degazetting the land that was by then a forest reselve. Further
the cornplainants stated that beneficiaries of the alleged illicit titles had never settled on the
land until 5th October 2015 when the National Land Comrnission reinstated the leaseholcl title
documents that had had been annulled.

9. The complainants also stated that their efforts to establish shelters on the contested land had
been thwarted by pel'sons, who clairn to possess title deeds for the said land. Therefore, the
complainants requested the Committee to intervene in the rnatter to ensure that their plight was
addressed.

10. In undertaking the inquiry, the Committee souglrt to establish the following:
i. Whether the governntent decided to excise 300 acres of Karniti Forest for

the resettlement of squatters;
ii. The validity of the 149 title deeds in respite to the disputed land, issued by

the Ministry; and
iii. Whether Ifumiti Forest LR. No. 8390I(arniti was degazetted.

4



3.0 SUBMISSIONS

3.1 Submissions by the complainants (Kamiti Forcst Squatters Association)

3 The Cornmittee held a rneeting with the representatives of Kamiti Forest Squatters Association
on l2tl'June 2018. The representatives of the group led by Mr. John Wakaba informed the

Committee of the following:

4 The group comprised 1200 Internally Displaced Persons, mainly for the former Riff Valley
province, who were displaced due to the 1992 post-election violence. They indicated that they
had occupied the disputed land, LR. No. 8390 Kamiti/Anmer; within Kamiti Forest in Kiambu
County fol the past two decades.

5 They also alleged that the land was allocated to them by H.E. President Daniel Moi in 1994

following a request they had made to the President tluough the then area Member of
Parliament, Hon Afthur Magugu.

6 The Kamiti Forest Squatters Association representatives further alleged that although the land
LR. No. 8390 Kamiti /Anmer was allocated to the group, other persons colluded with the
Corntnissioner of Lands, who issued thern leasehold title documents at the expense of the

squatters. The squatters complained and reqr.rested the government to stop the issuance of said

titles.

7 The contested land still belonged to the Kenya Forest Service as it was not officially degazetted

hence no one could claim exclusive ownership of the said land.

8 Tlie issuance of the titles by the Cornrnissioner of Lands was done without first degazetting
the land that was by then a forest reserve.

9 The titles issued before the degazettement remain invalid because they were issued over

property that is a government forest.

l0 Their effolts to establish shelters on the contested land liad been thwarted by members Kamiti
Development Association, who claim to possess title deeds for the contested land

1I The Association applied for the degazettement of the contested land tluough Gazette Notice
No. 966 of 3'd February 2017 .

12 In letter, dated 20tl' June 2018, the Association also requested Parliarnent thror.rgh the

Committee to recommend that the process of degazetting the 300 acrcs of land from Kamiti
Folest fol the squatters to be issued with valid title deeds. The Association also appealed to the

Government to allocate them a portion of the land should the forest be officially degazetted.

5



3.2 Submissions from stakeholdcrs during a field visit to Kiambu County

15. The Committee undertook a field visit to Kiambu County on Friday 16tl' Novembcr 2018 and

received oral and written submissions from several group contesting ownership of LR. No.

8390 and fiom government officers based in Kiambu County. The Committee was informed

as follows:

a. Kamiti Forcst Squatters Association
16. The representative of the group alleged that the contested land was allocated to thern by H.E.

President Daniel Moi in 1994 following a request they had rnade to the President through the

then area Member of Parliament, Hon Arthur Magugu.

17. He also alleged that although the land LR. No. 8390 Kamiti /Aruner was allocated to the group,

other persons colluded with the Commissioner of Lands and obtained leasehold title documents

at the expense ofthe squatters.

18. The contested land still belonged to the Kenya Forest Service as it was not officially
degazetted.

19. The issuance of tle titles by the Commissioner of Lands was done without first degazetting

the land that was by then a forest reserve. Further the beneficiaries of the alleged illicit titles

had never settled on the land until 5tl'October 2015 when flie National Land Commission

reinstated the leasehold title documents that had had been amulled.

b. Kamiti Anmer Dcvclopmcnt Association

20. The representative of Karniti Aruner Development Association (KADA) also claimed that

members of the group were allocated the contested land following a directive by I{. E.

President Moi through the Kiambu County Council. The Comrnissioner of Lands then

transferred the land to 1500 rnembers of I(ADA.

2l.He also claimed the contested land ceased being a forest following
. The approval of planning by Director of Planning
o I survey undertaken by Survey of Kenya

. The production of IRMS and issuance of title deeds

22.The group also claimed that they were the only party that subrnitted ownership documents to

the National Land Commission during a public hearing conducted by the commission
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regarding the disputed land in 2015. The documents included lefters of allotment and title
deeds.

23. The group stated that the National Land Comrnission intervened in the matter under its
Constitutional powers provided for in Article 67 of the Constitutiol and section 5 (5f) the
National Land Commission Act 2012 and invited the groups involved in the dispute for a
rneeting but none of the said groups apart fi'orn KADA produced ownership documents. The
Cornmission determined that the land belonged to KADA and instructed the Director of
Forestry to degazette it to enable the completion of the ownership process to be realized.

24.The representatives also stated that the contested land, L.R No. 8390 (approximately 169.7
Ha.) formerly I(arniti Forest Reserve was degazetted and convefted to the provisions of the
Registered Land Act (cap 300) vide LegalNotice No.32 of 12th May 1995 and;

' A patt Development Plan was prepared for the same (Ref KBUlZ66/g5/2).
o Sut'veY was done and authenticated by the Director of Survey i1 1996 as

Karniti/Anrner Block II and letters of allotments issued for all parcels except for
public utility plots.

' The area had fully developed plots, a primary school, churches, a ternporary chief s

office and several residential houses

25.The Committee was also informed that the persons who were allotted plots and issued witli
149 title deeds for the contested land had been identified by the District plot Allocation
Committee (DPAC. Therefore, the group argued that curuently there was no parcel of land
klown as L.R No. 8390 since the land had been adjuclicatecl and allotted. The remaining pieces
of land were either public utility plots or parcels of lapd ownecl by absentee la,dlords.

Muungano wa I(amiti Groupc

26. Two represeutatives, each clairning, to represent Muungano wa Kamiti informed the
Committee that the group had a membership of about 500 rnernbers who used to faun in the
forest before the presidential declaration to allocate the lancl to squatters.

27 . The group also claimed to be the legitimate representatives of lapdless persons who wor.ked in
the coffee plantations in the Karniti Anr-nner area, who had requested the government to
allocate thern the contested land that was within the saicl coffee plantatioris. They wer.e
allocated the land, LR. No. 8390 Karliti /Anmer, within Kamiti Forest in Kiambu County i.
I 995

27 . The group applied for the degazettement of the forest lancl in 1 995 for the settlernent of its
members and the said degazettemet was done vicle legal notice No. 179 of l2,l'May 1995.

7



-d. The Members of the group had occupied the contested land for the past two decades and

had tived peacefully on the land save for minor disruptions by individuals seeking to

intirnidate thern to vacate the land'

29.1n 2012 the District Adrninistration in Kiambu through a ground status assessment

established that mernbers of the group were in occupation of the contested land.

d. Kamiti Anmer Development Welfare Group

30. The group led by Mr'. James Kinuthia Mwangi, a former councilor for the then Anmer

Ward., informed the Cornmittee that the group was a splinter group from Kamiti

Development Association (KADA). It also requested that the government allocates the

group part of the contested land once the degazettetnent process was completed

Submissions by rcpresentatives of Govcrnment Agencies in Kiambu County

e. The Ministry of Lands and Physical Planning

3l. The County Lands Officer, Kiambu County informed the Committee that L.R No. 8390

(approximately 169.7 Ha.) formerly Kamiti Forest Reserve was degazetted vide Legal

Notice No. 32 of l2th MaY 1995.

32. A part Developmept Plan was prepared for the same (Ref KBU/266/9512). Survey was

done and authenticated by the Director of Survey in 1996 as Kamiti/Anmer Block II and

letters of allotments issued for all parcels except for public utility plots'

33. About 149 title deeds were processed and registered at the Kiarnbu Land Registry.

34. The area had fully developed plots, a primary school, churches, a temporary chiefls office

and several residential houses.

f. The Kenyn Forest Service

35. The Officers representing the Kenya Forest Service inforrned the Committee that the L'R

No. 8390 measurilg 169.8 Ha was originally declared a forest area vide proclamation tlo.

14 of 1933 ancl subsequently declared a central forest vide Legal Notice No. 174 of 20tl'

May 1964.

36. There were attempts to hive off 300 acres of the forest and couvert it into a settlement area

but the degazettement process was not done. Therefore, the contested land is still a

government forest.

37. The Kenya Forest Service placed a "Caveat Emptor" in 2009 warning the public not to be

duped into buying land of the forest which is still itr force.
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38' The Chief Conservator of Forests requested Kiambu County Security and Intellige,ce
Committee under the County Commissioner to coordinate tlie process of securing the forest
fi'om squatters.

g. Thc County Commissioner Kiambu County

39. The Deputy Cor"rnty Comrnissioner, Kiambu Sub - County on behalf of the Coulty
Commissioner informed the Committee that the government decided to hive off 300 acres
of the forest and convert it into a settlement area followirig a public presidential
pronoullcement made by H.E. Retired President Daniel T A,p Moi i1 1994 to the effect
that internally displaced persons who had fled the then Rift Valley Province due the 192
post-election violence be settled in Kamiti Forest.

40. The forest was also a security treat at the time as many victims of carjacking a.d murder
cases in Kiambu and Nairobi Counties were dumped there. Therefore, the goverrunelt
sought to settle the squatters in the land as a solution to curb the risilg insecurity

4l . The former Provincial Commissioner of Central Province, Mr. Victor Musoga vide a lettcr
Ref. No. D74/11173 of 5tr'Decetnber 1919 to the Clerk of Kiambu County Cou,cil allowed
the County Council to settle the squatters on 300 acres of Karniti Forest.

42. The Kenya Fot'est Service cr-rt all the trees in the forest ancl later moved itsb officers from
the area . This allowed the squatters occupiecl the saicl land. However, conflict ensued
among the squatters who had been allocated the land and curuently four groups were
contesting ownership of the land,

43. 149 title deeds for the contested land were processecl ancl legistered at the Kiarnbu La,d
Registry.

44' The area had fully developed plots, a primary school, churches, a tempol.ary chief s office
and several residential houses.

45. The County Commissioner Kiambu Courty in a letter dated l2tl' March 2019 also stated
that tl-rree groLips Karniti Forest Squatters Association, Karniti Anmer Developmelt
Association and Muungano wa Kamiti Association had tlirough Alternative Dispute
Resolution agreed that the land would be clistributed to the mernbers of the tluee groups.
The said groups had also developed a reconciled list of allotees for consicleration for
issuance of titles against respective allotrnent nurnbers.
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46. The County commissioner also recornmended that it was more viable to de- gazette the

land and have it allocated to needy cases rather than reverting it to Kenya Forest Services.

3.3 Submissions by the Cabinet Secretary, Ministry of Lands and Physical Planning

47.The Committee held a meeting with the Cabinet Secretary, Ministry of Lands and Physical

Planning on 23'd April 2019. The Cabinet Secretary informed the Committee of the

following.

48. Whether the land was survcyed, and a Part Developmcnt PIan issued: The Cabinet
Secretary informed the Committee that the forest was surveyed in 1954 vide survey plan

FR 69129 and declared a central forest on 20rl' May 1964 vide Legal Notice No. 174.

49. Whether the land was first degazettcd before the issuance of titlc deeds: The Cabinet

Secretary stated that Legal Notice No. 179 of May, 1995 issued by then Minister for Lands

J.K. Mulinge was intended to facilitate the conversion of the contested land from the

provisions of the Registration of Titles Act , CAP 281(repealed) to the Registered Land
Act Cap 300 ( repealed ) .The notice was therefore for the purposes of conversion of the

land from one titling regime to another and not to de-gazette the forest. This only rnade it
possible for the allotees to process their title deeds at Kiambu rather than in Nairobi.
However, this was irregular as it was done without the involvement of the Ministry of
Environment & Forestry in reference to the then Forest Act Cap 385(repealed).

50. The Cabinet Secretary added that the allocation and subsequent issuance of titles was un-
procedural since the process of de-gazettement was not completed as the then Minister for
Envirorunent did not issue a gazette notice altering the boundaries of the forest. However,
the titles can be regularized once the forest was degazetted.

3.4 Submissions by the Chief Administrative Secretary, Ministry of Environment and
Forestry

51.The Committee held a meeting with the Chief Administlative Secretary, Ministry of
Environment and Forestry on 23d April 2019. During the meeting the Committee was

inforrned as follows:
52. Whether the land in qucstion is still a State Forest; The Chief Administrative Secretary

informed the Committee that Kamiti Forest is a gazetted forest reserve registered as L.R
.No. 8390 measuring 169.8 Ha. It was declared a forest area vide proclarration no. 14 of
1933 and subsequently declared a central forest vide Legal Notice No. 174 of 20t1'May
1964. The forest was therefore public land and its ownership was vested in the state.
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53. Thc circumstances under which the Kenya Forest Services vacated the land: The
attempt to hive off 300 acres of the forest and convert it into a settlement area was made
by the former Provincial Commissioner of Central Province, Mr. Victor Musoga vide a
letter Ref. No. D74ll/173 of 5tr'December 1995 to the Clerk of Kiambu County Council.
This was to implernent a Public Presidential pronouncernent rnade by H.E. Retired
Plesident Daniel T. Arap Moi. In 1994 to the effect that internally displaced persons who
had fled the then Rift Valley Province dr.re the 1992 post-election violence be settled in
Kamiti Forest.

54. In the said letter the Provincial Comrnissioner allowed the County Council to settle the
squatters on 300 acres of Kamiti Forest. Flowever, there is no record indicating any process
that was undefiaken in accordance with the provisions of the Forest Act Cap 385 to have
the Minister issue a lcgal notice to degazette any paft of the said forest.

55. The claimants then invaded the land and due to poor law enforcement capacity of the Forest
Depaftment rnanaged to construct houses on approximately 10Yo of the said Iand. The Chief
Conservator of Forests requested the Kiambu County Security and Intelligence Committee
under the County Commissioner to coordinate the process of securing the forest fiom
squatters, but the efforts were futile. Arising fron"r the pressure for conversion of the forest
into a settletnent arca, Kenya Forest Service placed a "Caveat Emptor" in 2009 warning
the public not to be duped into buying land on any palt of the forest. The said notice is still
in force.

56. Whcther any tlcgazcttcment proccss regarding the disputcd land was undcrtake prior
to thc cnactmcnt of thc Forest Conservation and Management Act 2}16z The Chief
Adrninistrative Secretary maintained that no degazettement process regarding the disputed
land was undeftaken under the repealed Forest Act Cap 385, tlte Forest Act 2005 and the
Forest Conservation and Management Act 2016. Therefore, the land was still a State

Forest.

3.4 Submissions by thc Acting Chicf Executive Officer, National Land Commission

57. The Cornmittee held a meeting with the Acting Chief Executive Officer, National Land
Commissiou ou 23'd April 2019. She informed the Committee that a Flistorical lnjustice
Clairn No. NLC/HLI/07012017 regarding the contested land was laturched with the
Commission by Kamiti Folest Squattcrs Association.
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58. The National Land Cornmission commenced investigations into the matter and had since

issued a gazette notice dated lst March 2019 in which it resolved that the letters of

allotment issued to Kamiti Anmer Developrnent Association valid. The commission also

directed the group and the other squatters to adopt Alternative Dispute Resolution with a

view that the land held by the allotees be partly distributed to the squatters. Further the

Kenya Forest Service was directed to degazette the forest.

59. The Commission reached a verdict that the title deeds held by Kamiti/Anmer Development

Association were valid based on the following reasons;

a. The land was allocated by the Government under the District Plot Allocation

Committee under the supervision of the Commissioner of Lands on 25tl' August

1995;

b. Letters of allotments were issued by the then lCambu County Council upon

payment of requisite fees;

c. The leases issued by the Comrnissioner of Lands were registered by fie Chief Land

Registrar;

d. The High Court Misc Case No. 1446 of 1994 Justice Moijo Ole Keuwa held that

the land was legally alienated by the Defunct County Council of Kiambu; and

e. Public utilities such as a Primary School, provision of water services and rural

electrification were available in the scheme meaning that the goverffnent didn't

consider it as a forest hence provision of basic government services.
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4.0 COMMITTEE OBSERVATIONS
The Comrnittee made the following observations

The Committee observed that the basis of the complaint was the allocation of the LR. No. 8390
Kamiti/ Anmer forest to internally displaced persons following a public pronouncement by thc
former President H.E Daniel Moi that land in Kamiti Forest would be excised for their
resettlement.

2. The Comrnittee also obseryed that the then Provincial Cornmissioner Mr. Victor Musoga
conveyed the decision of the former President to the Kiarnbu County Council vide letter Ref.
No. D74l1/173 seeking to impleurent the pronouncement.

3. The LR. No. 8390 Karniti/ Anmer forest land was subsequently allocated to squatters in 1995.

Additionally, individual owners also obtained 149 title deeds at the Kiambu Land Registry for
LR. No. 8390 Kamiti/ Anrner forest land.

4. Based on the field visit conducted by the Committee, the Committee also observed that the
land was nearly fully occupied as evidenced by presence of residential houses, public prirnary
school constructed using public funds, provision of water and electricity services, churches
and a cemetery among other public facilities.

5. Inview of paragraph 4 above, individual owners have invested in building residential houses
and national government constituency development funds have also been utilized in putting up
public facilities in particular the prirnary school and hence failure to degazette the forest would
lead to loss of livelihood fol many innocent members of the public and loss of public funds.

6. During the field visit, the Committee was also inflormed by the Land Officer at Kiarnbu that
indeed there existe d 149 title deeds held by individual owners as proof of ownership of land in
LR. No. 8390 Karniti/ Aruner forest land.

7. The National Land Comrnission had also adrnitted tire complaint on the contested land as a
historical land injustice and confimred that the letters of allotment issued to Karniti Anmer
Development Association in respect to the land were valid.

8. TIre Cornmittee also observed that in the High Couft Miscellaneous Case No. 1446 of 1994,
the cotttt held tliat the land was legally alienated by the Defunct County Council of Kiambu to
the allottees.

9. The Committee also observed that although there wet'e several gloups laying claim to the land
in questiou tliese being the Kamiti Forest Squatters Association, Kamiti Anmer Development
Association, Muungano Karniti Group and Karniti Aruner Development Welfare Group,
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following alternative dispute resolution mechanisms, three of the groups narnely the Kamiti

Forest Squatters Association, Kamiti Anmer Development Welfare Group and Muungano

Kamiti Group had since agreed that the land be distributed among the members of the groups

and had developed a reconciled list of allottees for consideration of issuance of titles.

10. In accordance with the submissions received by the Committee in respect of LR. No. 8390

Kamiti/ Anmer forest land from the Ministry of Land, the Committee obseryed that the land

was surveyed in 1954 vide FR69/29 as Kamiti Forest Reserve measuriug 419 acres and i49

title deeds have since been issued at the Kiarnbu Land Registry to individual owners in respect

of for LR. No. 8390 Kamiti/ Anrner forest land.

I 1. Based on the submissions made to the Cornmittee, the Committee observed there existed

serious security concel'ns due to disputes between various groups concerning ownership of LR.

No. 8390 Kamiti/ Anmer forest land which calls for urgent settlement of the dispute through

regularization of the de-gazettement process and subsequent allocation of land to the members

ofthe four groups.

12. The Committee further observed that although the de-gazettement process was not concluded,

based on -
(a) the letter by the thel Provincial Commissioner Mr. Victor Musoga conveying the

decisiol of the former President to the Kiambu County Council vide letter Ref. No.

D7411/173 seeking to implement the pronouncement for settlement of squatters in

LR. No. 8390 Kamiti/ Anmer forest;

(b) the Legal Notice No. 179 of May, 1995 issued by the then Minister J.K Mulinge on

the 4t9 acres converting the titling regirne;

(c) issuance of letters of allotments to individuals by the then Kiarnbu County Council

upon payment of requisite fees;

(d) issuance of 149 title deeds to individual owners in respect of LR. No. 8390 Kamiti/

Anmer forest;
(e) occupation and developrnent of the contested land evidenced by presence of

residential homes and public facilities including a primary school;

(f) presence of public utilities such as provision of water services arrd electrification

provided ttu'ough use of public funds by the goverrunent;

(g) confirrnatiol by the National Land Cornmission on the validity of the allotment

letters in respect of the land; and

(h) the High Court Miscellaneous Case No. 1446 of 1994, that held that the land was

Iegally alienated by the Defunct County Council of Kiambu to the allottees;

ther.e indeed existed sufficient evidence to disclose that there was an intention to

degazette the LR. No. 8390 Karniti/ Anmer forest for purposes of settling the members
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ofthe four groups.

13. The Ministry of Lands submitted that the titles can be regularized once the forest was
degazetted. In this regard, the Committee also observed that the de-gazettement of the forest
excising the 419 acres can be completed under section 34 of the Forest Conservation and
Management Act, 2016 and the allotments and titles issued to members of the four groups
regularized.
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5.0 COMMTTTEE RECOMMENDATIONS

The Committee recommcnds that:

1. Pursuant to section 34 of the Forcst Conse rvation and Management Act, 2016 the LR.
No. 8390 Kamiti/ Anmer forcst be de-gazcttcd nnd cxciscd from the Kamiti forest for
purposes of settlemcnt of the rncmbers of the Kamiti Forest Squatters Association,

Kamiti Anmer Devclopment Association, Muungano Kamiti Group and Kamiti
Anmer Dcvelopment Welfare Group.

2. The Cabinct Sccretary, Ministry of Lands & Physical Planning in consultation with thc
Cabinet Secrctarics, Ministry of Intcrior and Coordination of National Governmcnt,

Ministry of Environment and Forcstry and thc National Land Commission do cnsurc

through alternativc dispute resolution mechanisms that the allocation of LR. No. 8390

Kamiti/ Anrner is regularizcd taking into considcration the membership of the four
groups, physical dcvclopments undertal<en on thc land and thc public utilitics cxisting on

the land within sixty days of adoption of this rcport by the llouse.

Signaturc:.... Datc b 1
TIIE IION. DR. RACI{AEL NYAMAI, M.P.
CI{AIRPBRSON, DBPARTMENTAL COMMITTEE ON LANDS
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