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THE NATIONAL SOCIAL SECURITY FUND ACT,
2013

AN ACT of Parliament to establish a National Social
Security Fund, to provide for contributions to and
the payment of benefits out of the Fund; and for
matters connected therewith and incidental
thereto

ENACTED by the Parliament of Kenva as follow s —
PART I - PRELIMVMINARY

1. This Act may be ated as the Nauonal Soctal
Sccurity Fund Act, 2013

2. (1) In this Acl unloss the contest olthors ise
requires—

CACANY T means o fellow of the imsutute of Actaari s -

in Lngland or to the Faculty of Actuarics i Scotland or o
the Canadian Insutute of Actuanes | or a porson holding
such cquivalent qualitications as the Board may, by notic
1n the Garetle, prescrihe,

“Annudl General Meeting” means an annual gein ral
meceting convened in aceordance v ith section 63,

“Auaditor - Generel”  means e Auditor General
appainted under Article 229 of the Constitution.,

1]

“Authonty™ means the Retement Benelits Authoniy
established under secuon 3 ol the Reurement Benelits Act,

“benelit” medns a benelit pavable under this Act,

“brother™ means biother by any law obtaming m Kenva and
includes half-brother,

“Board” means the National Social Sccunty  Fund
Board ol Trustees established under section 5,

“Cabinet Sccretary™ means the Cabinel Sccretary o
the ime being 1esponsible tor matters relatng o Socral
security,

Sl titl

Intcrpret e

foap 17
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“contract of service” means an agreement, whether
entered into orally or in wnting, and whether c\press or
implied, to employ or to serve as an employec for a penod
of tme and includes a contract of apprenuceship or
indentured lcarnership,

“scontracted-out  scheme” means an - occupational
reirement  benefits  scheme  mcluding  an umbrella
reirement benefits scheme or an individual retirement
benelit scheme which has been approved and registered by
the Authorty for purposes ol  recenving Tier 1l
Contributions and, where applicable, Ticr 11 Fund Credit
transfers from the Fund,

“contributton” means a contribution payable under this
Act,

“court” means the High Court ol Kenya,

“daughter” ncludes a stepdaughter, an Hlegiumate
daughter and a daughter adopted i any manncer recognized
under the law ol Kenya,

“dependent relatiy¢” means, 1 relation o a deccased
member of the Fund, any iclatnve of the deccased w ho
wuisives the deccased and who, on the dae ol the
dececased's death was-

(a) a wilc o husband ot the deceased,

(b) a ~on o1 daughtet of the deceased who had nol
atlatned the age of twenty five years, or

(c) parent, grandparent. grandehild, brother, sistel
con, daughter o1 such other relative who was
whollv o1 substantally — dependent on the
deccased [on the provision of  the ordinany
necessities o lile smitable for a person ol his
station,

“emigration benehit™ means the benelit payable under
section 39 and 46,

“employee™ medans any person who fas attaimed the
age ob crghteen years and whois-

() eomployed m Kenya under a conttact ol seiviee.

(b) ordinanly resident i Kenyaand s cmploved
oulside Kenva tor partly moand paity oulside

No.
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Kenya) under a contract of service entered mio
with an employer who restdes tn o1 has a pliace o
business 1n Kenya, or

() 1s ordinanily resident in Kenva and 1y cmploved
under a contract of senice as masler or a membes
of the crew of any ship, or as pilol, commande:
navtgator or member ol the crew ol any ancran
where the owner ol the ship or wrealt (or
managing owner 1! there 1s more than one owner)
or the manager resides 1n or has a place ol
business in Kenya;

but does not include any person w ho-

(1) 15 undergomng full-tme nstruction i a school, o
In any such place of cducation or traming as may
be prescnbed for the purposes of this defimton, o
who 15 an apprenuice, and

(11) 18 not 1n recetpt ol wages which provide him
wholly or substanually with a iy elthood,

“employer” means a person, public bady,  tim,
corporation or company who or which has entered mto u
contract of senvice and includes the Gosernment,

“employee’s share™ i relation 1o a contnbution,
means such part of that contribution, 1l any, as the
employer may lawfully deduct from the wages ol the
employee 1n respect of whom that contribution 1s payable,

“exempt person” means any person of 4 class o
descripuion specifted in the First Schedule,

“linancial year” means a period of twelve months
cnding on the 30™ Junc in e cry ycar,

“Fund”™ mcans the National Social Sceunty 1-und
established by sccuon 3;

“funcral grant” means a prant payabic under section
E
40,

“Government” means the Government o the
Republic of Kenya,

‘grandchild™ means a son or daughter ol a4 son o
daughter,

2013
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“grandparent™ means a parcnt ol a parent,

“guaidian™  means a person who 15 not the child,
parent, ot spouse ol a deceased member ol the Fund, but
who upon the death of o member has the care of a child or
the children of the deccased member.,

“income” means any mcome recened or accrued,
includimg  penalties 1elened to n section 27 and,
applicable, part or all of any expenses paid or acerued, and
any - capital appreciatton or - depreciatnon  realized  and
unicalized,

“mterest” means, i orelation to cach Membgr, the
imvestment meome credited o the accounts ot individual
membets al such tates as the Board may, in consultation
with the Actany or such other qualihied person, determine,
i then reasongble discrcuon from ume o time declare, at
lcast annuaktly, having regard to the income on the Fund's
JSSCLS,

“mvabidity - benett™ means  the imvalidity - benelit
peyable under section 38 and  secuon -H,

“Lower Lanungs Eamt™ means, subject to the Third
Schedule, tor cach fimancial vear |, the amount gasetted by
the Cabimet Scorclay from ume to tume as the average
statutory. mimmum monthly basie wage lor the top urban
centres, seeond ter urban centres and rural arcas tor the
MO,

“managing tustee” means the chiel exceutive otficel
ol the Fund appointed under scction 15 and includes any
person acting o the office of the managing  (rusiee
wheneyver the othice 15 vacant or the holder ot the oltice 1s
absent tor any 1eason mcapable ol acting,

“member™ means a peison who s acgistered as a
member ol the Provident Fund or Penston Fund pursuant o
this Act,

“National — Avelage  tarnings”  means  tor  cach
linancial year, the average wage carnings per cmployee as
publedied by the Kenya National Burcau ol Stausucs in the
Liconomice Survey Lot the prior year,

“Old Provident T'und” means Old Provident Fund
reiuned under section 18(7),
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“parent” - mcans a father or mother, and includes a
step parent and a parent by adoption of a child adopted 1n
any manner rccognized under the law of Kenya;

“pensionable age” means the age of sixty years;

“pensionable camings” means for a Pension Fund
Member, the lower of the member’s monthly wages and the
Upper Eamings Limut;

“Pension Fund” means the Pension Fund established
under scction 18(1) (a).

“Pension Fund Credit” means, in relation to each
Pension Fund member at any particular date, an amount
cqual to the aggregate of the prescnbed Pension Fund
contnbutions by and 1n respect of the member and any
transfer payment received tn respect of the member with
interest thereon;

“Pension Fund Member” means 2@ member of the
Pension Fund:

“permancnt total incapacity” means such incapacity
of a permanent naturc that renders a person incapable of
performing any duty or task that the person was capable of
undertaking before the accident, 1illness or other occurrence
that was the causc of that incapacity;

“previous Fund” means the body corporate formerly
known as the National Social Sccurity Fund Board of
Trustees under the repealed Nauonal Social Secunty Fund
Act;

“Protected  Rights” means the benefits under a
contracted out scheme which denve from Tier 11
Contributions and which must be provided in a specified
form as a condition of contracting out.

“Provident Fund” mecans the Provident Fund
established by section 18(1) (b),

“Provident Fund Member” means a member of the
Provident Fund;

“Provident Fund Credit” means, in relauon to cach
member ol the Provident Fund at any particular date, an
amount cqual to the aggregaic of the voluntary
contnbutions made by the Provident Fund Member
including any transfer payment reccived in respect of the

2013
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Provident Fund member with interest thereon;

“reference Scheme Test” means the test of scheme
quahty which schemes have to meet in order to contract out
of the pension as deseribed 1n the Fourth Schedule hereto;

“Regustered Insurer”™ mcans an insurance company
authonzed 10 carny on long term business as such under the
Insurance Act;

“Retirement pension” means the pension  benefit
payable under section 36,

“self employed person” means a person who has no
other employer but works on hus own account,

“sister” means sisler by any law obtaining 1n Kenya
and includes hall-sister;

“spouse” means a temale or male spouse;

“soctal sccunty”™ means basic social secunty provided
under this Act,

“son’ includes a stepson, an legiimalte son and a son
adopted 1n any manner recognized under the law of Kenya;

“Sunnvor's peaston” means the benefit granted under
section 37 and section 43,

“Tier 1 Contribunons™ means {or any month,
contnbutions 1n respect of Pensionable Earmings up to the
Lower Earnings Limat,

“Tier 1l Contnbutions” means for any month,
contnbutions 1n respect of Pensionable Eamings above the
Lower Earmngs Limut;

“Tier 1 Pension Fund Credit” mcans in relation o cach
Penston Fund Member, the portion of the Pension Fund
Credit at any patticular date equal o the aggregate of the
Tier 1 Contnbutions by and i respeet of the Member less
deduction lor covenng the csumated annual cost of
mintmum benelits on death and disability with 1nterest
thereon provided that the manimum deduction for the
tuncral grant and nuarmum benefits on death and disabihity
shatl not exeeed two per cent of the Lower Earming Limut
pet Pension Fund mentber,

No.
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“Trer IT Pension Fund Credit” means the portion of the
Pension Fund Credit, i any, at any particular date equal to
the aggregate of the Tier Il contnibutions by and 1n respect
of the member with intercst thereon and any transfer
payment received in respect of the member with interest
thereon;

“Tnbunal” has the meaning assigned lo 1t under the
Retirement Benefits Act;

“Tnvial Amount” means any amount which shall be,
from time to ume, determined by the Authority which shall
not be less than fifty percent of the average statutory
minimum wage prescribed by the Cabinet Secretary

“Upper Earnings Limit” subject to the Third Schedule,
for each financial ycar means the level of carnings cqual to
four imes National Average Earnings;

“voluntary contnbutons” means voluntary
contnbutions which a member may choose to pay (o the
Provident Fund or Pension Fund in order (o sccure benefits:

“wages” include all emoluments payable 10 an
employee under a contract of service if no deductions were
made, 1n pursuant to any law requinng or permitting the
making of any deduction or otherwise excluding fluctuating
emoluments;

(2) In this Act, any reference to this Act includes a
reference to regulatrons made thereunder.

PART Il - ESTABLISHMENT AND OBJECTS OF
THE NATIONAL SOCIAL SECURITY FUND

3. (1) There 1s established a fund to be known as the
National Social Security Fund which shall be vested 1n,
operated and managed by the Board.

(2) There shall be -

(a) pard into the Fund, all contnibutons and other
payments required by this Act to be paid 1nto the
Fund;

(b} prudent investments ol all contnibutions and other
paymenls therein; and

(¢) paid out of the Fund, all benefits and other
payments required by the Act to be paid out of

2013

Cap 197
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the Fund.

(3) The Fund replaces the previous Nauonal Social
Security Fund and, subject to this Act, the provisions of
section 72 and the Second Schedule apply 1o all transitional
arrangements from the previous Fund 1o the Fund.

4. The objects of the Fund are 10-

(a) provide basic social secunty for its members and
their dependants for vanous contingencics as
provided under this Act,

(b) incrcase membership coverage of the socal
sccurity schemc,

(c) mmprove adequacy of benefits paid out of the
scheme by the Fund;

(d) provide a full opt-out at Tier Il level of
contributions for employers who have or are
coninbuting to pension schemes approved and
registered by the Authonity;

(e) bnng within the ambit of this Act sell-employed
persons (o access soctal secunty for themselses
and their dependants.

(N operate and manage a scheme that 1s value-
adding to 1ts members by, inter alia-

(1) ensuring that the Fund and 1ts social secunty
syslems are sustainable and affordable; and

(i) retaimng the Old Provident Fund for
purposes of dealing separately with habilities,
obligations, assels and any matlers Or 1ssucs
connected therewtth 1o avoid transfernng the
same Lo the Fund established under this Act;

(g) cnsuring that the habilities of the Old Provident
Fund are settled within five years from the
commencement of the new Provident Fund and
the close of the Old Provident Fund.

(h) do any other thing or take any measure permitted
by this Act for purposes of atlaining any or all
thesc objects and for purposes of elfective
enforcement and application of this Act.

Objects of the Fund
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PART III - NATIONAL SOCIAL SECURITY FUND
BOARD OF TRUSTEES

S. (1) Therc 1s established a body to be known as the
National Socral Secunity Fund Board of Trustees which
shall, inrer alia, be vested with the responsibility o
directing and managing the Fund.

(2) The Board shail, by that namc be a body
corporate with perpctual succession and & common scal,
and may 1n tts corpordle name be capable of -

(a) suing and be sued,

(b) purchasing, holding, managing and disposing of
movable and immaovable property, and

(c) entenng nlo such contracts as 1t may consider
necessary or desirable and for the purposes of this
act.

6. The Board shall comprise

(2) the Charrperson appointed by the Cabinet
Sccretary from amongst the Trustees appornted
under paragraph (d) (11);

(b) the Prnincipal Secretary responsible for matters
relating to finance,

(¢) the Principal Sccretary in the Mimistry lor the
time being responsible for matiers relating 1o
social security,

(d) seven persons appointed by the Cabinet
Sccretary as follows -

(n two persons , onc ol whom shall be of
opposiic gender, nominated by the most
representalive employers’ organization
with  knowledge and expericnce 1n
matters  relating o employers 1o
represent employers 1n Kenya,

(1)  two persons , onc of whom shall be of
opposile gender, nominated by the most
represeniative workers organization by
vitue  of their knowledge and
cxperience 1n matters  relating  to

2013

Lstabhshmunt of the
Board of | rustees

Memborshap of the
Board
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employees o 1epresent employees 1n
Kenya,

(m) three persons one of whom shall be ol
opposite  gender, not  being  public
ollicers nor employees or directors o
any public company, appointed by the
Cabinet Sccretany by virtue of their
knowledge and cypenence 1in matlters
refaung o admistration ot scheme
tunds, actuarial  science,  Insurance,
accounting and auditing or law,,

(n) the Managing Trustee as o offie
mcmber.

7. A petson shail not be appointed as a Trustee i the
pcrson —

(a) 15 convicled ol a ennunal otfence and sentenced o

(d)

impnisonment by a court of competent junsdiction
for a period exceeding sty months without the
opuon ot afine

is a member of a governmg body ot a pohtical
parly,

is currently disquabified under any wnilen law to
hold oflice of duectn 1n a public company,
corporation or sinular organization;

has been temoved trom  publhic oltice for
conltrasention ol the provisions ot the Constitution
o1 any other writlen faw,

(¢} 1s adjudged bankiupt o1 enters inlo a composiion

()

(g)

{h)

or anangement with his creditots, or

was previousty mvohed o the management o1
admimsttation of a4 scheme  which was
deregisiered lor any falure on the pat ol the
management of the admimstiation thereol,

ts disquahilied under any other witen law, or his
holdimg oflice as such 1s deemed by the Authouly
iis bemg, many way, detimental o the scheme,

15 disquatiiied undet chapters sy and thuteen ol
the Constitution or any other provisions thereot ot

No.

Iisgualifwauon fron
appuotntment
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any wntten law,

8. (1) A Trustee appointed under section 6 (d) (1), (1) If:;:jﬂ{f: of
and (1u1), shall hold office for a term of three years and shall pgayq "
be ehigible for re-appointment for one further and final

lerm.

(2) The Cabinet Secretary shall appoint one third of
the members of the Board under section 6 (d) (1), (11) and
(in) in a staggered manner separated by two months so that
the respective expiry dates of their terms shall fall at a
different time.

(3) Notwithstanding subsection (1) of this seclion,

the chairperson or a Truslec appointed under section 6 (d)
(1), () and (11) may

(a) at ani;; ume resign from office by nouice in wr:ting

to the Cabinet Secretary or otherwise cease 10

represent the interests of thc nominating body,
or

(b) be removed from office by the Cabinet Secretary
if the Trustee -

(1) has becn absent from three consecutive
meetings of the Board without the
permission of the charrperson and 1s
unable or has neglected to furmsh any
plausible reason for his absence:

(1) 15 adjudged bankrupt or cnters nto a
composition or arrangement with his
creditors;

(11) 1s disqualtfied under any provision of the
Constitution or any other wrtten law
from holding a public office,

(1v) ts convicted of a enminal offence, which
brings 10 queston his capacity or
integrity o serve as a Truslce, and
sentenced (o imprisonment for a term ol
$1X months or more;

(v) is mcuﬁmcuulcd by prolonged physical or
mental illness: or

(v1) 15 otherwise unable or unlit 1o discharge
s responsibilities under section 10(3)
of this Act
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9. Whenever the office of Chairperson and a Trustee Fillmgof vacane
appotnied under section 6 (d) (1), (1) and (1) prematurely
falls vacant, the vacancy shall be filled in the same manner
specified for that office under section 6 and the person
thercby appointed shall serve for the remainder of the term.
10. (1) The Board shall exercise all the powers necessary The WW;';-‘I'“" .
for the proper performance of 1ts responsibilities under this o
Act.

(2) Without prejudice to the generality of subsecuon
(1), the Board may -

(a) acquire, control, and supervise the funds and
assels of the Fund m such manner that best
promotes the objects for which the Fund 1s
established;

(b) impose levies, fees or charges for such
services as the Fund may offer;

(c) lay down such pohcies and guidelines as may
be necessary for the proper operations and
management of all the contributions and {unds
collected by the Fund and for any other matter
concerming the Fund;

(d) receive grants, gifts, donations or endowments and
make legitimate disbursements;

(¢) approve contracts, undertakings, hiring of semor
staff and other acuvities entered 1nto by the
Management or otherwise undertaken in the
name of the Fund whose value requires Board
approval;

(N appoint any agent thc Board may require OF
subcontract any person or firm of proven
experience 1n the particular function for which
appointment or subcontracting 1s necessary, 1o
perform any of its functions under this Act;

(g) invest any funds of the Fund not immediately
required for its purposes 1n the manner allowed
by this Act,

(h) out of its own funds and together with funds 1t
may requre 1is cmployees and olficers 10
contribute, establish and make contributions (o
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pension, superannuation, prosident or medical
social secunity scheme for the benefit of 1ts
employees or officers and, grant penstons,
gratuiues or retircment allowances (o tts of ficers
or employecs {rom the funds established,

(1) open and operate an account 11t a bank, registered
building society, the or any registered lnancial
Imstitutions.

Q) exercise such other powers as may be conferred
upon the Board by this Act or any other writien
law.

(3) The Board shall be responsible for —
(a) ensuring that every Truslee-

(1} obscnves the provisions of the Constitution
1n the performance of his duties under this
Adt;

(1) acts 1n the best tnterests of the Fund and
avords any lorm of conflict of interest,

(1) acts in good faith and with intcgnty at all
umes, and

(1v) exeraises care and skill, duc diligence 1n
the conduct of the altairs of the Board and
demonstrates commitment tn serving  the
Board.

(b) cnforcement of good corporale governunce
pracuces  within  the Board and  semo
management,

(¢) lormulauon of strategy and policies of the Fund
In accordance with this Act and best praclices of
good corporate g ernance,

(d) ctfectine leadership of the Fund and gwdance ol
the Management in their day o day management
ol the Fund,

(¢) protection of the funds, property and assels of
the Fund,

(1) the etfccuve admimistraton and implementation
of this Act, and

(g) domng all other things as are necessary (o pne
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effect to the provisions of this Act.

(4) In the performance of its responsibilities under this
Act, the Board shall be accountable to the members of the
Fund.

(5) The seal of the Fund shall-

(a) be authenticated by the signatures of the
Chairperson and the managing trustee; and

(b) where the Chairperson or managing trustee is
absent, be authenticated by any Officer ol the
Fund and Trustee of the Board duly appointed
by the Board for that purpose, on behalf of either
the Chairperson or the Managing Trustec.

No.

11. (1) The Board shall hold not less than four Mectingsofthe

meetings in every financial year for the conduct of its
business and not more than four months shall elapse
between the date of one meeting and the date of the next
meeting.

(2) The quorum for the conduct of the meetings of the
Board shall be two thirds of the Trustees.

(3) Unless a unanimous decision is reached, a
decision on any matter before the Board shall be by a
simple majority of the votes of the members present and
voting, and in the case of an equality of votes the
Chairperson or person presiding in that capacity shall have
a casling volte.

(4) The notice of a meeting of the Board shall be
seven days from the date the notice is duly sent out unless
three quarters of the total members of the Board otherwise
agree and, a meeting of the Board or deliberations thereof
or decisions or resolutions taken thereat shall not be invalid
by reason only of misdirection of notice or failure by a
member to receive the notice.

(5) The chairperson shall preside at every meeting ol
the Board but the members present shall elect one of their
members to preside whenever the chairperson is absent or
otherwise unable to preside and the person so clected shall
have all the powers ol the chairperson with respect to the
conduct of that meeting and the business transacted thereat.

(6) The Board may it it deems appropriate, invite any

Board.
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person to attend deliberations of the Board but such person
shall have no nght to vote.

(7) Subject to this Act, the Board may regulate its
own procedures at their meetings

12. (1) The Board may for the purposcs of pcrforming
its responsibilittes under this Act, eslablish such
committees of the Board as it deems necessary for the
effective functioning of the Board and the Board may
delegate to any such Commuttee such of its responsibilitics
as it deems fit.

(2) The Board may appotnl persons, not exceeding the
number of Trustees on the Commillee, who arc not
members of the Board to Commitiees established under
subsection (1), and such persons shall serve on such terms
and conditions of service as the Board may determine.

(3) The provisions of subsection (6) of sccuion 11
shall, mutatis mutandis, apply to meetngs ol commuttees of
the Board.

13. (1) There shall be paid to the members of the
Board or of any Commuittee of the Board such remuncration,
fees or allowances as the Board may determine.

€2) Remuncrauon and allowances payable under
subsection (1) shall be subject to the approval ol the
Cabinet Scerctary.

14. (1) If a member of the Board 1s present at a
mecting of the Board or any Commitice of the Board at
which any matter 15 the subject of consideration and in
which matter the member, the member's spousc or the
member's immediate relative or associate is dircetly or
indirectly interested in a private capacily, the member shall
as soon as practicable after the commencement of the
mecting, disclose such interest and shall not take part in any
constderation or discussion, or vole on any queston
uching on such matter unless the Board determines
otherwise.

{2) A disclosure ol interest made under this scction
shall be recorded in the minutes of the mecting at which 1t
is made.
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(3) Any member who contravenes the provisions of
subsection (1) commits an offence and may, on conviction
by a competent court, be disqualified from holding office of
member of the Board 1n addition to any other penalty the
court may deem appropnate in the circumstances.

15, (1) The Board shall appoint a managing trustee who
shall hold office on such terms and conditons of service as
maybe specificd in the instrument of his or her appointment

(2) The managing trustee shall be the chief executive
olhicer of the FFund and responsible to the Board of Trustees for
iI1s management

(3) The Managing Trustec shall be an ex officio member
and secretary to the Board

(4) The managing trusice shall be selected through a
competitive process and shall be accountable to the Board in the
performance of hiy duties

(3) The managing trustee shall, unless prematurely
termunated, serve for a term of three years and shall be chgible
tor ie-appomtment for one further term ol threc years

(0) The terms and conditions referred to under subsection
(1) shall be specified by the Board in the instrument of his
appotiment

(7) A person s not quahtied Tor appointment under
ilus section unless that person—

() holds a Masters degree in a relevant lield of study as
may be spectlied by the Board from a umiversity
recogiized in Kenya;

(b has not less than ten years of working experience at
managenal level m a relevant hield specified by the
Board and must be registered with a recogmsed
professional body; and

(¢) meets the requirement of Chapter six and thirteen of
the Constitution
(8) Ihe Managing ‘Trustee shall be under the general
dircction ol the Board-

(a) ensure that contributions by members are paid in
full and 1n time,

() determine claims (o benelits, and make payments
thercolf,

(¢) reter any dispute ansing under this Act to the
Trbunal or defend any claam or action brought
before the Trbunal against the Board,

No.
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(d) with the approsal of the Board, mtiate
programmes and  stralegies lor advancng  the
objects of the Tund 1n general or for educating and
mobth/7ing members of the public, or orgamsed
groups Lo become members of the | und,

(¢) ensure the proper management of reciprocal
agreements entered into by the | und,

(f) advise the Board from tme to tme to adopt
policies intended 1o enable the Board to cffectively
lead the T-und,

(g) bein charge of all the stalf of the Fund,

(h) tacilitate the preparation of the budget, stratcgies,
operational proposals, annual plans and corporate
policies for discussion by the Board and implement
decrsions and resolutions adopted by the Board,

(1) consistently strive to achieve the financial and
operating goals of the F'und,

() ensure the effective management of the [-und,
foster a conducive cotporate culture that promolcs
cthical practices 1n respect to the IFund,

(k) be answerable 1n the performance of all his duties
and functions 1o the Board

(I) be the accounting oiticer of the und and, 1n that
capacily, keep proper books of account and cause,
under the general guidance oi the Board, the annuat
accounts ol the Tund 1o be prepared in accordance
with the provisions of ths \ct,

(m

S

under the guidance of the Board, cause the [rund’s
Annual  General Meetung 10 be comvened as
provided under this Act, and

(n) perform such other functions as assigned by the
Board from tme to ime

(9} Subject 1o the term it under subscction (5), the
Managing Trustee may cease to be a Managing [rustee upon-
(a) death,
(b} resignation,
(¢} bankruptcy,

(d) msanity,
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(e) conviction of any cnmnal offence, 1s adjudged
bankrupt or enters into a composition or arrangement
with his creditors,

(D incapacitated on any ground, or
(g) by operation of any wrtlen law

(10) The Board may remove the Managing Trustee [rom
office on any of the following grounds-

{a) iIncompetence,
(b) insubordination,
(c) corruption,

(d) falure 10 observe any of the terms and conditions
of his appointment,

(e) gross misconduct
() violation ol the Constitution, or
(2) mahility to discharge his or her duties

(11) Before the Managing Trustee 15 removed trom oflice
under subsection (10) he -

(a) may be suspended from office by the Board |

(b) shall be informed 1n wnting of the reasons jor the
mtended removal, and

(¢) shall be given an opportunity to put 1n a defence
aganst any such allegations and shall be afforded
ample opportunity to be heard

16. (1) The Board may appoint such officers and other stafl
of the Fund as are necessary for the proper discharge of the
functions of the lund under this Act, upon such terms and
conditions of service as 1t may determine

(2) The Board may, subject to such terms and conditions as
the Board may think 1t and by direction 1n wniing, delegate any
of 1ts powers under this Act to any one or more ol the Trustees,
the Managing T'rustee or any otficer of the und

17. (1) The Board shall, for the purposes of the

enforcement of this Act, appoint olficers known as Compliance
Officers

(2) A Compliance Officer appointed under subsecton
(1) shall ensure a premise or placc hable 10 inspecton
complies 1o this Act

No.
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(3) A Compliance Officer shall have power to enter
any such premises or places at all reasonable times, and to
interview any person whom he finds therein on any matters
relevant to this Act.

(4) An occupier of premises or place liable to
inspection under this section, and any employer, servants
and agents of such occupier, and any employee, shall
furnish to a Compliance Officer all such information and
documents for inspection.

(5) The premises and places liable to inspection under
this section are any premises or places where a Compliance
Officer has reasonable ground for suspecting that any
persons are employed, but do not include any private
dwelling not used for the purposes of a trade or business.

(6) Any person who-

(a) willfully delays or obstructs a Compliance
Officer in the exercise of any power under this
section; or

(b) refuses or neglects to answer any question or to
furhish any information or to produce any
document when required to do so under this
Section commits an offence and shall be liable
on conviction to a fine not exceeding Kenya
Shillings one hundred thousand and where the
offence is a continuing one, such person shall be
liable to a further fine of Kenya Shillings one
thousand for every day during which the offence
continues.

(7) Every Compliance Officer shall, if so required on
applying for admission to any premises or place for the
purposes of this Act, produce a certificate of his
appomntment signed by the Board or on its behalf by an
authorised officer of the Fund.

(8) Where any premises or place are or 1s liable to be
inspected by a public officer for the purpose of enforcing
any law other than this Act, the Board may make
arrangements for any of the powers and duties of
Compliance Officers under this section to be carried out by
that public officer under this section, and, where such an
arrangement is made, that public officer shall have all the

2013
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powers of a Compliance Officer under this section

(9) Besides comphance officers, the Board may
appoint any other officers and authonze them to go out and
collect any data on social sccunty matters the Board
considers necessary for the successful implementaton of
this Act.

(10) The provisions of this section shall, mutatis
mutandis, apply to such other officers 1n the performance of
their duties under subsection (9)

18. (1) There are established two funds to be known as-
(a) the Pension Fund, and
(b) the Provident Fund,

for the purposes of the social securnity scheme provided
under this Act.

(2) The Board shall retain and continue to operate the
Old Provident Fund previously operated under the now
repealed National Social Secunty Fund Act exclusively for
purposcs speciticd under the Second Schedule

(3) All members of the Old Provident Fund other than
members making voluntary contnbutions to the Old
Provident Fund shall, on the commencement date, become
members ol the Pension Fund and the Managing Trustee
shall cause a new account o be opencd 1n accordance with
section 24 for cach member into which they will start
making contnbutions as provided under this Act.

(4) All persons who are subject to the provisions of
the Employment Act and are eighteen years old or above
and have not attained the pensionable age shall be members
of the Pension Fund

{5) The following members ol the Fund shall be
subject 10 the Provident Fund n terms of payment of
contnbutions into and benehits owt of the Provident Fund -

(a) self-cmployed persons who voluntanly register
to be members of the Fund,

(b)Y persons telerted to under paragraphs (a) and
() of section 26; and

(¢) any other member ol the Fund who does not,

The Old Prosident
Fupnd and other
Funds
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for whatever reason under this Act, meet the
ehgibiity cntena for membership of the
Pension Fund.

19. (1) Every employer who, under a contract of
service, employs one employee or more shall register with
the Fund as a contnbuting employer and shall, register his
employee or employees, as members of the Fund;

(2) Any person who 1s registerable as an employer
under this section shall produce proof of registration with
the scheme as a precondition of dealing with or accessing
public services;

(3) Without prejudice to the provisions of subsection
(1), a self- employed person who wishes to become a
member of the Fund, may register as a voluntary member
and shall, register his employee under a contract of service
as a member of the Fund.

(4) The Fund shall inform employers and employces
of the requirement to register under this Act,

(5) Every employer or employec shall be registercd
with the Fund .

(6) Any employer who fails, neglects or refuses to
register under this section commuts an offence and

shall be liable to a fine not exceeding Kenya shillings
fifty thousand;

(7) An employer registered under this section shall -

(a) keep a proper and up-to-date register or record of
the earmings and any other particulars of
employces as may be prescribed by the Board;

(b) at all umes produce the register or record on
demand by a compliance or other officer of the
Fund;

(c) retain such register or record for such period as
the Board may prescribe, but such pertod shall not
exceed ten years; and

(d)An employer who violates any of the provisions of
this subsection commuts an offence.

20. (1) From the commencement date and subject to
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the provisions of subsection (3) and section 21, an Fund

employer shall pay to the Pension Fund in respect of each
employee in his or her employment-

(a) the employer’s contnbution at six per centun of
the employee’s monthly pensionable eamings; and

(b) the employee’s contribution at six per centum of
the employee's pensionabie eamings deducted
from the employee’s eamings.

(2) Notwithstanding the provisions of subsection (1),
the contnbutions in the first five years shall be deducted 1n
accordance with the Third Schedule.

(3) Tier 1 contributions shall be credited to the
employee’s Tier I Fund Credit and, subject to the
provisions of section 21, Tier 1l contributions shali be
credited to the employee’s Tier Il Fund Credit,

21. (1) An employer may opt to pay Tier Il ‘
contnbutions in respect of its employees into a contracted— ™%
out scheme it participates in or opts to establish or to
participate in.

(2) The opt-out under subsection (1) may be exercised
subject to the following conditions —

(a) the employer shall make written request of its
intention to opt out to the Authority at least sixty
days before opting to contract-out in such a way;

(b) the written request required under paragraph (a)
shall cleurly set out such details of the contracted-
out scheme as the Authority shall require from
timc to lUme in order to ascertain that the
contrucled-out  scheme meets the Reference
Scheme Test;

(¢) within thirty days from the date of receiving the
writlen request and provided that the contracted-
oul scheme satisties the Reference Scheme Test
specified in the Fowth Schedule, the Authonity
shull respond in wntng indicating its approval or
otherwise 10 the emplover and notity the Boarnd
accordingly

(d) where such approval is recenved, Tier 1 Pension
Fund Credits in respeet of the employees shall be
transferred  from  the Pension Pund o the

No.
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appror ed contracted- out scheme; and

(e} the contracted-out scheme shall mamtain an
accurale record ol Protected Rights which shall
bc paid 1n the same manner as [or benelits n
respect of Tier [T Contnibutions as preseribed 1n
Part V of this Act

(3) An cmployer shall pay Tier | contnbutions to the
Pension Fund

22. An cmployer 1s enutled 10 1ccover rom his
cmployee’s carmings, the employee’s conttbution by way
of a deducuon there from for purposes ol paying the
cmployee’s contribution, but 15 not permiticd ko deduct the
cmployer’s contitbutton from the employee’s carmimgs, but
shall 1nstead pay [rom his own resouwrces, and remil o the
cmployee’s account under this Act

23. (1) Loy voluntary member shall contnibute to
the Provident | und-

fay a mimimum amount of  two hundrcd shilligs,

{h)y « minimum agprcpatc contnbution m a year o
four thousand crgrht hundied shillings,

{¢) contnbutions may be pad directly toa designated
Fund oflice, by mobilc money or any  other
clectiome tansfer speaificd by the Board | and

(d) the Tund shall notly the mamber of the eceipt
of the contitbubion as soan as the contnbution s
recerved

(2) T he contibuuons made under this section shall be
patd 1nto the Provident Tund and immediately credited 1o
the member’s individual account as the Provident Fund
Credit provided under section 24

24. (1) 'The Board shall cause to be estublished and
maintancd o1 cuch member ol the Pension Pund, an
mdividual account to be known as the Pension Fund Credit
10 which shall be credited all contnibutions made (o the
Penston Fund by and in respect ol cach member of the
Pension Fund

(2) The individual Pension Fund Credit shall, n
respect of cach member ol the Pension Fund, at any
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particular date, show a tull break down of-

(a) Tier | Fund Credit showing the employer and
mecmber contnbutions scparately ;

(b) whete applicable Tier 11 Fund Credit showing
cmployer and member contributions separately,

(¢) tansler pay ments into the account, 1l any, and
(d) terest eredited mnto the account

(3) Indinvidual Provident Fund Credit of cach membel
ol the Provident Fund shall  be opened and shall, at any
paticular date, show a full breakdown ol voluntan
contnbutions, tanster  payments, b any, and anterest
credited

(4) Lach member shall recene hom the Fund. at the
end of every hinancial year, an annual benehit statement
mdicating the Pension Fund Credit o the Provident fund
Credit or both as the case may be, and

(5) Notwithstanding the provisions of subsection (.
a member may, upon givng sutlicient wtten notiee 1o the
I'und, obtan a benelil stadiement

(6) Where the Fund has availed the inlormation
herem requined onhine, o member may obtan the same
onhine mlormaton and the Fund shall enswie that the
mformation online s up (o date and sulhicient for purposes
ol geting the ilormation requued undet this section

(7) Wheie, the inlormation required  cannot be
obtamed, or a member s incapacitated to access  the
mlormmation clectronieally, the Fund shall gne general
notice 10 members nlomung  them  to access  the
mlormation from the Fund manually at specified offices
situate 10 locations convenient to the members

25.(1) Subject to subscchion (2), the account ol a
member established under section 24, shall be deemced
closed when, and shall not be closed until-

(1) all the moncys due {from that account have been
paid out of that account 1n accordance with this
Act;

(b) the member has ceased to be a member ol the
Fund; and

No.
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(¢} no claim by or on behalf of that member to any
benefit 1s pending determination.

(2) The membership of a member of the Fund shall
cease, and his registration shall be cancelled, upon the
payment to him of an emigration benefit.

(3) Notwithstanding the provisions of subsection (2),
a person who has ceased 1o be a member by reason of the
payment of an emigration benefit under subsection (2) shall
be hable to compulsory or voluntary registration as a
member of the Fund if at any time he becomes so hable or
eligible in accordance with this Act.

26. The Cabinct Secretary, in consultation with the
Board, shall subject to scction 23, make regulations o
provide, subject to such terms and conditions as may be
prescribed therein, for-

(a) the voluntary registration of persons who are
self-employed;

(b) the voluntary registration of any class or
description of cmployees as members of the
Fund;

(¢} the voluntary registration of persons who have
retired from cmployment, including persons
referred to in section 29(3);

(d) review and adaptation of any provision of this
Act for puiposes of accommodation ol
circumstances  peculiar 1o self-employed
contribulors,

(e) the time and manner of paymcnt of self-
employed contributions;

(f) the representation, in whatever manner or form
possible, of an organization representing self-
employed persons 1n the Board;

(g) the collection and the recovery or furmishing of
details 1n  relation to self-employment
contributions;

(h) the waiving of interest due on arrears of self
employment contributions;

(1) any matter ancillary or incidental to voluntary
contributions.

2013
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27. (1) If any contribution for which a contributing
employer 1s required to pay to the Fund is not paid within
one month after the end of the month in which the last day
of the contnbution period to which it falls, a sum equal to
five per cent of the amount of that contribution shall be
added to the contribution for each month or part of a month
that the amount due remains unpaid, and any such
additional amount shall be recoverable at the same time and
in the same manner as the contribution to which it is added.

(2) Where it is established by a member or officer of
the Fund to the satisfaction of the Managing Trustee that
any amount has been paid to the Fund as a contnbution
when 1t was not payable under this Act and the amount was
patd as a resull of a bona fide error, the amount paid in
crror shall be refunded without nterest thereon or may be
applicd, with the consent of the person who made the
payment, Lo any current liability of that person to the Fund.

(3) Any amount which 1s payable under this Act as a
contribution by an employer 1n respect of himself or his
cmployce that i1s in excess of the statutory coninbution
payablc under this Act for any period, the amount 1n excess
shall be refunded (o the employer or employee, as the case
may be, without interest thereon or may be applied, with
the consent of the employer or employee, lo any current
liability of the employer or employee to the Fund.

28. (1) There shall be paid into the Provident Fund
monics specilicd urder subsections (1) and (2) of section
23,

(2) The Board shall pay out of the Provident Fund,
such monics as it shall determine, lo persons who do not

qualify to be paid benefils from the Pension Fund and the
Baymcnl shall be in accordance with the provisions of Part

29. (1) Every person of a class or description specified
in the First Schedule shall be an exempt person.

(2) An exempt person shall not be registered as a
member of the Fund.

(3) Subject to subsection (2) an exempt person may
elect to register as a voluntary contnbutor.

30. (1) Notwithstanding any provision (o the contrary
1n any written law, any benefit payable out of a member’s
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account under this Act shall not be-

(a) assigned, pledged, transterred or sequestered,

{b) sct ofl against any debt of the member cnltled
10 the benefit, or

(¢) attached, levied or exceuted 1n any form under a
judgment or order of a court of law

(2) An dircctor, ollicer, servant or agent ol the Fund
who contrayenes the provisions of this secction commils an
offence.

31. Despite the provisions of section 30, a prescribed
proportion of the benelits accrutng to a member under this
Fund may be assigned and used by the member (o secure o
mortgage loan {rom a bank, bwlding socicty o other
stmilar institutions and on such terms and condiions as
may be prescribed under the Retirement Benefits Act

32 (1) Where a member 1s concutiently employed by
morc than one employer, cach individual employer shall be
responstble only for his obligations under this Act

(2) Regulations may —

(a) provide for the determination of hability for the
payment of contributions in the case of a peison
who works under the general  contol  or
management of a person who 1s not his
immediate employer, and

(b) determine the circumstances tn which a person 1s
to be regarded for the purposes of subsccton (1),
as being concurrently employed by more than
onc cmployer.

(3) For thce purposes of this scction any amount n
cxeess of the amount due from an employer shall be
refunded to both the employer and the employee

PART V - BENEFITS

33. Any benefits under this Part shall comprise ol
benefits payable out of the Provident fund in this Act
referred 1o as Provident Fund Benefits and benefits payable
from the Pension Fund, in this Act relerred to as the
Pension Fund Benefits,

34. (1) Pension Benefits shall be of the following
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description-

(1) Retuirement pension,
(bY Imvalidity pension,
() Sunnnos’ benett,
(Y Funeral grant. and
(¢) Emugrauon benetat

() The Board may lrom e to ume recommend to
the Cabinet Secretaty any additonal benefits that may be
provided undet this section and any such additional benelits
may obtan from the date provided o phased in gradually
AN CHCUMSLAINCSS My tequine

(3 All the beaehits dernved trom contuibutions made
by a member and by an employer i espeet ot a member
shall mmediately yest i the member

IS () Laeny puson enttled o become a member
ol the Penston Tund of Provident Pund as the case may be
“hatl fummsh 1o the Fund, im the manner  prescibed,
patiiculars concermng limsell and: i dependant 1clatyes
who shalliecene benehits under this Partupon his death

(2) A membei of the Tund shall update his nonminaton
ander subseetion (1) at any time and. many event, annually
and the 1evised nomination shall be submitted 10 the Fund

(3) A member’s nonnnation under this secton shall
be 1cgarded by the Board o be tus absolute mtention and
the Boatd shall not be responsible for any  ction ol
omission o1 inclusion contaned in the nonimation

(4) Where a person has been vahdhy nomimated undet
this subscction, the Board may dechne to pay o vany the
nominated beneficiary  and  shall furmish in witing 1ts
1casons theretor,

36. (1) A reurcment pension shall be payable 1o a
mcmbcer who-

(a) has atiuncd pensionable age, or

(b) opled for carly retitement having attained the age
of 11ty years but not havimg attained pensionable
age

(2) A member may clect o have the value of his
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Pension Fund Credit at the date of his reurement applied to
a pension payable to the member.

(3) The pension payable 10 a member on his
retirement under sub-section (1) shall be of such an amount
as can be purchased by his Pension Fund Credit at the date
of his retirement after the exercise of any option 1n terms of
sub-section (6).

(4) A pension which becomes payable in terms of
sub-section (2} may be purchased in the member’s name
from a Registered Insurer of the member’s choice.

(5) Where the pension is purchased from a Registered
Insurer, the terms and conditions applicable to such pension
including options elected by the member and the
determination of any benefits arising on his death, shall be
agreed between the member and the Registered Insurer and
shall be set out in writing by the Registered Insurer.

(6) The pension purchased pursuant to subscction (5)-

(a) shall be compulsory, non-commutable, non-
assignable and payable for lifc,

(b) shall be subject 10 a minimum len year
guarantee period; and

(¢) upon purchase, the Fund shall have no further
liability in respect of the member, such liability
having moved, from the date of purchase, to
the Registered Insurer from whom the pension
is purchased.

(7) A member who is entitled to receive a pension
may-

(a) elect W receive part of his or her Pension Fund
Credit as a lump sum but the option under this
paragraph shall not extend to more than one-
third of Tier Il Pension Fund Credit;

(b) if entitled to receive benefits in respect of
Protccted Rights from  a  contructed-out
scheme, combine benefits from (he Pension
Fund Credit with the Protccted Rights in a
contracted-out  scheme for the purposes of
securing a4 pension from the Fund or
Registered Insurer of the member’s choice;

2013
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(¢) 1f entutled to a pension which 1s of a Tnvial
Amount after electing to lake any part of the
penston as a lump sum under paragraph (a) and
after allowing for benefits 1 respect of
Protected Rights from a contracted-out
scheme, the member may elect to commuie
for a lump sum the total Pension Fund Credit
due to him and that 1n determining the pension,
the annuity rate applicable shall be for a non-
ncreasing penston with a proviston for a ten
year guarantee;

(d) clect to take his Tier 1 Pension Fund Credit 1n
the form of an income drawdown as provided
1in the Retirement Benefits Act or

(c) elect to delay receiving benefits which will
harmomze with a higher retirement age 1n the
contracted-out scheme 1 which case the
member's Pension Fund Credit shall continue
to accrue 1nterest 1n the Fund until payment.

37.(1) A survivors’ pension shall be paid to the
jependants, 1f the member dies before pensionable age and
was contnbuting to the Pension Fund at the ume of his
death and not less than thirty six monthly contnibutions had
been made by the member immediately preceding the date
of death.

(2) The survivors’ pension payable under subscction
(1) shall, in aggregate, be equal 1n value 10 the member’s
Pension Fund Credit except that the Tier 1 Credit 1n respect
of the deceascd member shall be increased by an amount
equal 10 the last Tier 1 monthly contnbutions multiphed by
the lower of half the number of months of potenual
employment between the member’s date of death and
attainment of pensionable age and 90 months

(3) The survivors” penston payable under sub-scction
(2) shall be held by the Board on ltrust, and paud to the
nommnated beneficiary within one year after the death of
lhe member 1n such proportions as stipulated by the
member tor the absolute use and benelit of the benefictary.

(4) Despite the provisions of subsection (3), the Board
may exercise its option under secion 35 with regard to any
nomination under this section.
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(5) Notwithstanding any wntten law, a benefit
payable by the Fund upon the death of a member shall not
form part of the assets in the estate of a member .

(6) Where a deceased member did not satisfy the
qualifying condiions prescnbed 1n subsection (1), his
dependants shall be entitled to the payment of a lump sum
benefit equal to his Pension Fund Credit.

38. (1) A member shall be enutled to invalidity
pension if-

(a) he suffers such physical or mental disability of a
permanent total incapacity as cerufied by a
medical board established pursuant to this section
and

(b) had made not less than 36 monthly contributions
immediately preceding the date of the invalidity

(2) The invalidity status determined under subsection
(1) shall be subject 1o review at such intervals as the Board
may determine.

(3) The rate of tnvalidity pension shall be determined
and payable in the same manner as the retirement pension
provided under section 36 except that the Tier I Credil 1n
respeet of the member shall be increased by an amount
equal to the last Tier | monthly contrnibution by the member
multiplied by the lower of haif the number of months of
potential employment between the member's date of
invalidity and attainment of pension age and ninety months

(4) A member who would have qualiticd for an
invalidity pension but for the requirements of paragraph (b)
of subsectron (1) of this section shall be enutled only to the
payment of a lump sum benefit equal 10 the member's
Pension Fund Credut,

(5) The Board shall appoint medical boards for the
purposes of examining persons who have claims 10 benelits
under this section and may-

(a) require any person who has a ¢laim (o
any benelit under this section o submit 1o un
examination by a medical board.

(b) prescribe the procedure for medical
boards, guidelines 1o be followed and reports o
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be prepared

(6) A Medical Board appotnied under subsection (5)
may, examine or enquire 1nto any matter relating to claims
of any bencfits under this Act.

39. A member shall be enutled to an emigratton
benefit, which shall be equal to the member’s Pension Fund
Credit, 1f the member migrates {rom Kenya to a country,
other than a country with which a reciprocal agreecment 1s
made pursuant to section 64 without any present intention
of returning 1o reside in Kenya.

40. (1) On the dcath of 2 member who has paid at least
six monthly contnbutions immediately preceding his death,
a grant for defraying funeral expenses shall be paid to the
next of kin 1n one lump sum of ten thousand shillings.

(2) A claim for payment of a funcral grant shalt be
submitted not later than sinty days from the date of the
death of the Member.

(3) For the purposes ol this section, the next of Kin
shall be the surviving spouse, or, 1n the casc ol an
unmarricd person, the {ather or mother, brother or sister or
the person responstible tor the payment of funeral expensces.

41. (1) Benefits payable (rom the Provident Fund shall
be of the following description

(a) age benefit;

(b) survivors’ benefit;

(c) invalidity benefit;

(d) withdrawal bencefit; and
(c) emigration benefit;

(2) The Board may from ume to tme recommend to
the Cabinet Secrctary additional benefits that may be
provided under this section and any such additional benefits
may obtain from the date provided or phased in gradually
as circumslances may require.

42. (1) A member of the Provident Fund shall be
cntitled to age benefit 1f the member has attained the age of
[ifty years.

(2) The age benefit payable shall be a lump sum equal
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to the member’s Provident Fund Credit at date of
enutlement to age benefit.

43. (1) The dependant relatives of a member of the
Provident Fund shall be entitied upon the member’s death
to a lump sum survivors’ bencfit equal to the member’s
Provident Fund Credit at the date of death, o the extent and
subject 1o the conditions provided under this secuon.

(2) The provisions ol secuon 36(3) to (6) shall apply
to any claim to benefit under this section with such
modification as shall be necessary

44, Subjcct to this Act, a member of the Fund shall be
entitled to invahdity benefitif cither—

(a) he 18 subject to such physical or mental
disability as to be sulfering from permanent
total incapacily as certified by a medical
doctor; or

(b) hec 1s subject to such physical or mental
disability as to be suffenng from partial
incapacity of a permanent nature and 1s
unable by reason of such disability to carn a
reasonable livelihood as ccrufied by a
medtcal board.

(2) The provisions of secuon 38(5) and (6} shall, apply
to any claim to bencfit under this scction with such
modifications as shall be necessary.

45. A member of the Provident Fund shall be entitled
to a lump sum withdrawal benefit equal 10 the member’s
Provident Fund Credit at the date of withdrawal if at the
time of claiming the benefit the member 1s no longer 1n
sell-employment.

46. A member of Provident Fund shall be entitled to
emigration benefit if the member emigrates from Kenya to
a country other than a country with which a reciprocal
agreement 15 made pursuant to section 64 without any
present intention of returning (o reside in Kenya.

47.(1) The Cabinet Secretary, 1n consultauon with the
Board, may make regulauons to regulate any matter relaung
to benefits payable from the Fund and such regulations may

(a) provide for the manner of making and
determination of any claim to a benelit by a
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member or as a dependant relative;

require attendance for and submussion to such
medical or other examination as may be
prescnibed for members  or dependant relatives
claiming benefit,

(¢) provide for the postponement of any payment of

(d)

(c)

benefit pending the determination of any relevant
mnquiry;

provide which benefit shall be paid 1in any case
where a member of the Fund 1s entitled to claim
more than one description of benefits at any one
time,

provide for any benefit, other than emigration
grant, to be converted tnto and paid an annuity or
other recurrent payment, or to be paid by
installments 1n such circumstances and subject to
such condiions and 1n such manner as my be
prescribed,

() make provision for cnabling or requining a person

to be appoinied to receive a benelit on behall of
any other person, or lo cxercise any rnght or
power under this Act on bchall ol a person
cntitled to a benel1t who 1s unable, for the ume
becing, to act; or

(g) make provision flor the mmpositon of any

conditions on the apphication of any benefit paid
(o a person for the benefit of any other person.

(2) The regulations under this section may provide for
the determination by an oflicer appointed by the Cabinet
Sccretary, or by a person or tnbunal appointed or
constituted 1n accordance with this Act, of any question
artsing under this Act, including any claim for benefit.

(3) Subjcet to the provisions of section 53, regulations
under subscction (2) may provide for

()

the cnabling of appeals to be brought from the
decisions of the Managing Trustee, any officer or
agent of the Fund 1o the Trnibunal o hear and
determine such appeals, and

{(b) the reference to the High Court for decision of

any question of law ansing in connection with the
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determination of any question by the Managing
Trustce any officer or agent of the Fund or the
Tnbunal, and for appeals to the High Court from
the decision of the Managing Trustee, any officer
or agent of the Fund or the Tnbunal on any such
question of law.

48. (1) Any person who fails o disclose or who
misrepresents any malenal fact, whether or not such non-
disclosure or misrepresentation 15 {raudulent, and receives
any benefit he 15 not enuitled to receive as a consequence of
the non-disclosure or misrepresentation, 1s lhable to repay
the benefits so received within such peniod as the Board
may direct

(2) A person who contravenes this section commils an
offence and 15 hable on conviction 1 a hine not exceeding
three hundred thousand shillings or o impnsonment {or a
lerm not exceeding three months or both

PART VI - FINANCE, ADMINISTRATION AND
MANAGEMENT OF THE FUND

49. (1) The funds of the IFund shall comprise-

(a) monics recerved as contnbutions under this
Act;

(b) lees, charges, momes or assets as may
accrue to or vestin the ['und 1n the course
ol the cxercase ol 1ts powers or the
performance of 1ts functions under this
Actor under any wnuen law, or

(¢) all monics from any other sources provided
lor or donated or loaned 1o the [Fund.

(2) The Fund shall invest any of 1ts lunds which arc
not for the ume being required 10 be applicd tor the
purposcs of the Fund 1n accordance with the provisions ol
the Retirement Benefits Act.

(3) The Board may, in 1ts sole discrction, make
arrangements [or or facilitate with any credit institution,
loans or advances for staff on such terms and conditions as
it may consider appropriate after taking into account the
financial viability and obligations of the Fund under this
Act.
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50 (1) There shall be pad out of the Fund e\penses
not exceeding two per cent of the total Fund assets for the
admunistration of the Fund;

(2) The percentage provided In subsection (1) shall
apply 1n the first year from the commencement date and the
Board shall thereafter take necessary measures 10 ensure
that the percentage reduces and 1s capped at one and a half
per cent in the sixth year following the commencement
date.

(3) In estimating expenses for the purposes of this
section there may be included-

(a) an amount representing the accruing liability of
the Fund 1n respect of any ecmoluments,
pensions,  staft” medical 1nsurance or, other
benefits to which any officers or servants
employed lfor the purposes of this Act may
become cntitled tn respect of that employment,;

(b) olfice stationery, equipment and machines,
motor vehicles and 1nsurance;

(¢) an amount representing maintcnance and repairs
of the Fund's buldings, grounds, facilities, and
the rental valuc ol any premises used for the
purposes of this Act and.

(d) an amount rcpresenling ices for Fund
management, custodal, actuanal, and audit,

&1. (1) The Board shall cause to be kept all proper
books of account and records n relation o the Old
Provident Fund, the Provident Fund and Pension Fund and
of all the undertakings, the Fund’s investment actiy iics and
propetty of the Fund.

(2) The Board shall, within a petuad of six months
alter the end of cach hinancial year, preparc, sign and
tansmit o the Auditor General -

(o) & balance sheet showing in detail the assets and
labihiies ol the Fund;,

(b) statement ol meome and expenduiute ot the
tund.

(¢) such other statements vl account as requited by
nternational Accounting and Audu Standards,

No.
Expenses of
admimstenng Lthe
Fund
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and

(d) a statement showing segregation of the Pension
Fund assets, the Provident Fund assets and the
Old Provident Fund asselts.

(3) Subject to the provisions of any wrntlen law, the
Auditor General may, 1n writing, allow the Fund 1o hire the
services of a private Audit {irm for the purposes of audit
under this section.

(4) Within three months following the completion of
the audit process by the Auditor General or a private audit
firm allowed under subsection (3) the Board shall cause the
audited accounts of the Fund to be published 1n at least two
daily newspapers widely circulated throughout Kenya.

§2. The slate of the Fund shall be valued at least once
in every three years.

53. Any dispute on matters relating to contributions,
benefits, registration, rejection or variation of dependants
or cancellation ansing from the application of this Act the
aggneved person shall be referred to the Tribunal set out
under the Retirement Benefits Act.

PART VII-LEGAL PROCEEDINGS

54. (1) An officer of the Fund who, while performing
duties assigned to him by the Board—

() directly or otherwisc solicits for, or receives a
payment or other reward, whether or not he 1s
entitled to claim: or

(b) enters into any agreement lo do, abstain from
doing, permit, conceal or conspire at any acl
whereby the Fund 1s or may be defrauded, or
which 1s contrary to the provisions of this Act or
the power of execution of the duty of that officer,

(¢) discloses, except {or the purposes of this Act or
when required to do so by any written law or as a
witness in a court of law or with the approval ol
the Fund, mformauon acquired by him in the
performance of his dutics relaung to a member,
contrtbution, benefit or any information relevant
to the purposes of this Act: or

(d) uses his position to improperly ennich himsell or
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others,

commuis an olfence and shall be hable, on conviction, 1o a
finc not exceeding two mithon shillings or to imprisonment
for a term not exceeding {1ve years or both and any money,
property or reward obtained fraudulently shall be forferted
to the Fund.

(2) Any person who, with the intention ot defrauding
the Fund or 1n amy way defeatng the successful
enforcement of this Act—

(a) direcily or indirectly olfers 10 gine an officer ot
the Fund a payment or ieward, or

(b) promuscs o1 cntels 1nlo an agreement with any
oflicet ol the Fund 1n order 1o induce the olticer to
do, abstun Lrom dotng, permit, conceal or connine
at any act as a result of which the purposes of this
Act ate deteated. or which 1s contrary to the
provisions ol this Act tor the proper exceution of
the duty ol that oliicer,

commuts an oflence and shall be lable, on convicuon, 1o a
fine not exceeding two million shillings or 1o imprisonment
for a term not ¢neeeding o years,  or both and any
money, properly or 1eward obtammed fraudulently shall be
forlerted 1o the Fund

(3) Whete an cmployvee ot the Fund conspires or aids
and abcts any other person in the commission of any
olfence specihied in subsection (1), such employ ee shall, on
comytction, be hable o a line not exceeding two mullion
shilltngs o1 0 impusorment lor a term not exceeding two
vears ot both and any money, property or reward obtained
laudulently shall be fortetted to the Fund

(-h Any penalty imposed on an employec or otficer of
the Tund under thus secuon shall not prejudice any other
disciplinany action the Board may deaide to take against
that clmployee o1 oltreer Lor that ollence.

(5) The provisions ol ths section shall apply to the
Trustees with such modifications as may be neeessary

&8, A petson who—

(1) evades payment ol any contnbulion or any other
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amount that may be due;

(b) knowingly makes any [false statement or
representation, or produces or furmishes or causes
to be produced or furmished any document or
information which he knows to be false 1n a
material particular;

(¢) 1n order to benefit himself or some other person
knowingly makes any false statement or
representation or produces or furnishes, or causcs
to be produced or furnished, any document or
information which he knows to be false 1n a
material particular;

(d) walfully misrepresents or lals to disclose any
matenal fact, or {ails 1o pay to the Fund within
such penod as may be prescribed, any amount
which he 1s hable to pay under this Act or
reguiations made thercunder;

(e) imtially fails to disclosc or who misrepresents any
malenal fact, whether or not such non-disclosure
or misrepresentation 1s fraudulent and receives
any benef1t he was not entitled to recerve;

() fails 10 comply with any regulauons made under
this Act as a result of which there s loss (o the
Fund or as a result of which the records of any
member or matter under this Acl cannot be
properly maintained;

(g) obtains the consent of any employer or employee
required under this Act by duress or unduc
influence, or

(h) knowingly deducts from an employee’s carnings
any sum in respect of contnbutfons to the Fund
greater than the employee’s share of the statutory
contribution,

commuts an offence and 1s liable on conviction—

(1) 1n respect of an offence under paragraphs (a),
(b}, (c) or (e), of this subsection, 1o remit the
contrtbutions plus interest at mean bank rates,
and 1n the case of (b) to produce the records 1n
quesuon, and in the case of (¢) or (e) to a fine of
a sum equivalent to any amount owed (o the
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Fund, or to impnsonment for a term not
excceding three years or to both;

(u)in respect of an offence under paragraph (d), to
a fine not exceeding five hundred thousand
shillings or to impnsonment for a term nol
excecding three years, or to both;

(m) in respect of an offence under paragraphs ([),
10 pay 1n full the loss to the Fund occasioned by
the offence;

(iv) 1n respect of an offence under (g), to a [ine not
exceeding five hundred thousand shillings; and

(v) 1n respect of.an offence under paragraph (h), to
make a refund of the excess deductions to the
employee, together with interest thereon at
mean bank rates.

56. (1) Criminal proceedings under this Act may be
instituted and conducted by the Director of Public
Prosecutions or by an officer of the Fund anthonzed by the
Director of Public Prosecutions.

(2) The Court before which any person is convicted of
an offence under this Act may, without prejudice o any
civil remedy, order such person to pay to the Fund the
amount of any outstanding contnbution together with any
interest or penalty due from such person to the Fund at the
date of conviction, and such amount may be recovered in
the same manner as a finc and shall be paid to the Fund for
the credit of the accounts of Members of the Fund.

§7. I a body of persons commits an offence under this
Act—

(a) where the body of persons 1s a body corporate,
cvery dircctor and officer ol that body corporate
involved in the commussion of the offence shall
also be deemed to be hiable for that offence; and

(b) where the body of persons 1s a firm, every
partner of that firm shall also be deemed to be
hable tor that offence.

58. (1) All sums duc to the Fund shall be recoverable
debts duc to the Board and, without prejudice to any other
remedy, shall be a civil debt recoverable summanly.
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(2) An action for the recovery of contributions or
penalty under this Act may be insututed and conducied by
an authortzed olficer of the Fund

(3) Notwithstanding any other written law, the asscts
of the Fund shall not be hable o attachment under any
process of law,

59. (1) Where —

(a) on applicaion on behalt of the Fund, any
attachment 1s tssucd against the property ol an
employer 1n execution ol a decree against him
and any such property 1s scized or sold or
otherwise rcalized in pursuance ol  such
cyxeculion, or

(b) on the application of 4 sccured creditor, the
property ol an employer 1s sold,

the proceeds ol the sale or other reahzaton ol such
property shall not be distnbuted to any person enutled
thercto unul the court ordenng the sule or other 1calization
has made provision for the payment of any amount duc by
the employer under this Act belore the dale of such ordel

60. (1) Despile the provisions ol Lthis Act, 1n any case
where the Board s of the opimion that 1t should reliamn
from recovenng any interest on unpaid conttibutions by
rcason of —

{(a) uncertainty as to any question of law or fact,
(b) consideration ol hardship o equily;

(¢) mmpossibihty, undue dilheulty o expense ot
recovery ol accumulated interest, or

(d) any other cogent and compelling circumstance,

the Board may rccommend to the Cabinet Sccrctary 1o
approve, n o wriling, the renussion ol the nterest n
question.

(2) This section shall not apply where—

(a) 1t appears or there 1s teasonable ground o
suspect that the person lable o pay  the
accumulated interest has concealed any material
particular  concermng  the  case  under
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consideration;

(b) the person Lable has, 1n any matenal way, been
uncooperative  or has made, directly or
otherwisc, fraudulent misrepresentation
concerning his case; or

{¢) the person hable 1s or was 1n any way under
investigation on any matter relating to the
cnforcement of this Act

(3) Despite subsection (1), the Board shall have the
rght Lo rcopen 1ts casc to recover the remitted interest if
any fact justlying such rcopening comes 1o the notice of
the Board

PART VIII - MISCELLANEOUS

61. No maticr or thing done by a member of the Board
ot any officer, employee or agent of the Fund shall, 1f the
maltler or thing s done tn good fath while exccuting the
lunctions, powers of duties ol the Board, render the
member, olficer, employee o agent or any person acting
on then ditectnons personally lrable to any action, claim or
demand whatsoey e

62, I'he provisions of Section 61 shall not relieve the
[und of the habihty (o pay compensation or damages 10
any person lor any mjuy to him, ot damage (o or loss of
his propeity or to any ol his mterests caused by the
exeierse ol any power o perlommanee ol any - duty
conlened by this Act or any other wntien law or by the
lalute, whether wholly or partially, of such cxeicise or
perlommance

63.(1) The Board shall, at the Fund’s expense, within sy
months ol the end of the [nancial year ol the Fund,
convene an annual general meeling ot the members of the
Fund 10 be atiended by delegates representing employers
and cmployees

(2) The Annual General Mecuing shall be conducted 1n
accordance with the provisions of the Retirement Benelits
Acl

\ 64. (1) To give effect 1o any agrecement providing for
reciprocal arrangements with the government of any
country beyond the East Afncan Community mm which a
fund scheme similar to the Fund has been established, the

No.

Protection from
personal liabiluy

Liablity of the
1 und for damages

Anununal General
Mecung

Reciprocal
Agrecments



46
No. National Social Security Fund

Cabinet Secretary may make Regulations o give effect in
Kenya to any such arrangements and for modilying or
adapting this Actin its application to cases affected by such
arrangements.

(2) The modificaions of this Act which may be made
pursuant to subsection (1) may include provision for—

(a) secunng the acts, omissions and events having
any effect for the purposes of the law of the
country 1n respect of which the agreement 1s
made so as to have corresponding effect for the
purposes of this Act, but shall not confer a nght
to double benclit,

(b} determiming, 1n cases where rights accruc both
under this Act and under the law of that
country, which of those rnights shall be available
to the person concemed,

(¢) making provisions as 1o adminmistraton and
cnforcement contained in this Act or in any
regulations applicable also for the purposes of
the law of the other country, and

(d) making any nccessary {inancral adjustments by
paymecents 1nlo or oul of the Fund.

(3) Where the employee resides outside Kenya but 1s
within the East Afncan Community Member State, the
Board shall coordinate with the social secunty scheme of
the Member State, or a similar scheme by whatever name
called, to ensure that—

(a) the member, while 1n the member state, is
regsiered for purposes of the membership of
the Member country’s social secunty scheme;

(b) the member makes the required contributions
1n the said foreign scheme tn accordance with
the law of the Member State and thal the
contributions and cormresponding benefits are
preserved and protected whether they are due
or not;

(c) the exportability of the benelits 1s guaranteed,

(d) where an employee decides (o return to Kenya,
the exportability of the bencfits of the member

2013
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as at the date of that decision takes place;

(e) actual physical transmission of contnbutions
and benefits under paragraph (d) to the Fund 1n
order to facilitate the totalisation of
contributions and benefits under this section;

(D upon receipt of the said contnbutions and
benefits, expeditiously credit the same 1nto the
appropriate  account of the member In
accordance with the requmrements of Section
24,

(g) upon retirement of the member, the member is
subjected to this Act in terms of the member’s
rcurement benefits;

(h) where the member dies while sull in the
Member state, the Board pursues the member's
account 1n the forcign scheme with a view to
an appropnale and just conclusion of the
member’s nghts; and

(1) the Board makes every endeayour to work with
the forcign scheme of the Member state to
cnsure that the records pertaining o the
member aite presenved until all nghts and
entitlements of the member 1n the foreign
scheme arc {ully cxhausted 1n favour ot the
member and  that there 1s no  habiliny
whatsoever 1n the foreign scheme with regard
to the member

(4) The Fund shall sharc all relevant informaton in its
possession 1n regard to the member, with the foreign social
sccunly scheme of the Member country

(5) The Fund may sccure the assistance ol the
Government, where necessany, o ensurc the effective
apphication ot this section.

(6) The provisions of this section shall, with the
nceessary modilicauons, apply to sclf-employed persons in
stmilar crrcumstances.

(7) The provistons of subsection (3} may be apphied,
with the necessary modifications, to any reciprocal
agreement (involving employees working 1n Kenya but
belong to schemes of other countnes n order to give nghts
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and protecion thereof under this scction (o such
employces.

{8) Where an—

(a) employer translers or scconds an employee to
work 1n another country for a pertod of up to
three years, 1t shall be the responsibility of that
employer to continuc remittance of his portion
in respect with that employee as well as the
porton of the cmployee’ coninbution as
required by this Act, and

(b} employce works beyond a penod of three ycars
in  the foreign country, 1t shall be the
responsibitity of the employer who transferred
him 10 that country (o ensure that the employce’s
contnibutions arc remitted 1n the country where
that employee works and shall give written
notice 0 the Fund setiing out the details of the
contributions being made n the foreign country
and particulars of the contunued stay of the
cmployee in the loreign country.

65. Stamp Duty shall not be chargeable in respect ol any
recetpl, contract, instrument or other document excculed by
or on bchail of the Fund, or in lavour ol the Fund or in
respect of any institument excculed by any person on behall
of or in favour of the Fund or in respect ol the payment of
any benelit or the 1clund ol any contribution under this Act
in any casc where, but [or this exempuion, the Fund o any
person acting on behall ol the F-und would be Lable (o pay
such duty

66. (1) The Fund shall not be hable to pay income tax on
its income and no tax by whatever name called <hall be
payable 1n respect of any property vested in the [-und

(2) Benelits payable by the T-und and benctits payable
under Protected Rights for a contiacted-out scheme shall —

(a) be exempted from tanation, and

(b) not be hable to attachment for debt under amy
process of law

(3) Subject to section 30, contibutions 1o the T und
shall not be assets lor the benelit ol credilors i the event ol

2013
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the bankruptey or msolvency of the contnbutor

67. Despite any other written law, contributions to the
Pension Fund 1including where applicable a contracted out
scheme at the prescribed rates by a person under this Act
shall form part of tax-deducuble cypenses 1n the
computation of taxes payable by the person or, as the case
may be, by an employee under any relevant law applicable
to Icome tax.

68. (1) The Cabinet Secretary may make regulations
prescribing anything and generally for the better carrying
out of the objects and purposes of this Act.

(2) Despite subsection (1), regulations made pursuant
to this secion may provide [or—

(a) carrying 1nto cfiect the provisions of this Act;

(b) preventing the receipt of morc than one
benefit, unless otherwise permiticd under this
Act, and the adjustments of benelits 1n special
circumstances;

(c) the particulars, including the finger pnnts of
members or their nominees, information, prool
or evidence to be furmished as to any question
or matter ansing under this Act, including any
queston or matter relevant to the registration
of any person, the payment of contnbutions by
or 1n respect of any person, or the making or
validity of any claim or application for the
payment of any benefit under this Act;

(d) arrangements for the smooth and orderly
transitton from the operations of the previous
Fund established under the National Social
Secunty Fund Act now repealed, into the Fund
established under this Act; and

(c) prescribing, 1n respect of any action required
or permitted to be prescribed under this Act,
the ume and manner of taking that action, the
procedure to be followed and the forms to be
uscd.

69. Any person who 1s guilty of any offence under this
Act or who contravences any of the provisions of this Act or
any regulations made under this Act for which no penalty is

No.

C ontributions e be
tax-deductible
expense

Regulations

Penalty where not
expressly provided
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cxpressly provided shall be lable 1o o fine nol exceeding
one hundred thousand shilhings

70. This Act applies to the Government —

ta) as an emploser and, consequent thereupon, tor
purposes of co-ordination and  accommaodation
ol public servants joming the Fund as members
thereot and Tor dealing with any matter ansing
thereliom, and

(b) as a guarantor ol public mtetest in the [Fund.
teason wherelor should  the  [rund  sulfer
dithiculties 10 the extent ol hiquidation thereot,
the Government shall take necessary steps 1o
avert that eventuality und or protect the interest
ul members as may be approprate

71. The yequirements ol dus act we o addinon 1o
requirements imposed by the Reurement Benelits Act

72,01y The Nauonal Socal Sceunty bund  Act s
1cpealed
(2) Despite subsection (1), the tanstional proy isions
set forthn the Sceond Schedule, shall apply with tespect o
bansiional  and  saviag  arangements hom the
commencement dale

FIRST SCHEDULL: EXEMPT PERSONS (5.29)

The Tollowing categonies of person are, lor the
tume bemg, exempt lrom the provisions ol this Act-

I Persons entiled o exemption from conttibution o
soctal seaunty  under the act under any - Internatonal
Convention

2 Persons not andinatily resident in Kenya who are
cmployed i Kenya lor peniods not exceeding three vears al
any once ume (o such Jonger peniods as the Cabinel
Scarctary may allow anoany patticular case or class ol
case), being persons who are hable o contubute to o wie
ot shall be enuitled to benelit from the social secmity [ und
or sinnlar body ol any country other than Kenya approved
by the Cabinet Secretary i writing tor the purposes ol Lhis
Schedule

Meltoappls e
Grovuminent
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At o appho o the
Lamd Cap 197
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No.
SECOND SCHEDULE: TRANSITIONAL PROVISIONS |S. 182y,

It Pusuant o secton 1802y the Bowrd shall, trom the
commencement date, continue o operate the closed Od Provident Fund
exclusively Tor purposes of dealing with and o setthimg afl matters ~ull
otlstanding under the 1epealed Act

20 Without prejudice tothe gencaliny of the provisions o patagiaph

(1} b assets and Trabilities of the Old Provident Fund <hall, on the
commencement date, be ning-lenced, remain o the account ol
the OId Pund and shall not moany sy be transterred ot
become anslenable to the Fund created under this Act,

(k) all benehis granted under the Old Provident Fund and am
clabms thereto by persons who o were, paor 1o the
commencement date, members ot the Old Provident Fund, <hall
be processed Trom the W Provident Tund,

(V) notwithstanding the provisions of this Adt o the contrany,
menibers ol the OId Provident bund  shall, on the
commencement date. become members ol the Tund established
under this et aceordanee with the provisions ol section
ISCY (B and (3 and new accounts for cadlh one ol them shall
be opened as s provided under section 24 wheremn cach shall

skl making contibutions o the scheme estabhished under this
Aol

(b no further contiibutions shall be made 10 the OId Tund from the
commencenment Jdale,

(¢) the provisions of sections 90 1310, and 19 thiough 235 of the
repealed Act shatl appty, with necessary moditications 1o the
admmistiation of the Old Provident Tund as f the same aie
contamed m tas Aetas pat thereol and

(O the Board shalb keep in sale custody all reconds relating 1o ihe
Old Taund and ~hall ke all necessary steps and make such
adjpustments as may be requited mthe cocumstances (o ensure
proper management ol the ahans of the O T und and Tor the
sahe oF an unmteirupted transie to this A

2 The stawtory functions, pights miterests, oblizatons and Tabilies

ol the Board of Trustees existing betore the commencenient date under ainy
conttact onanstiument, or e law o meoequity shall be subpect 1o the
provisions ol sechon FR2) and paragraph (1) ol this Schedule

3 The Boawrd ostablished under this Act may be sued on any ssue
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ansing trom the previous Fund or may themselses sue on any contract or
tssue ansing from the previous Fund and whatever they do under this
paragraph shall be on account of the Old Provident Fund and of the same
force and ctfect against or in lavour of the Board as 1f the same had been
donc under this Act.

4 Where immedialely before the commencement of this Act any
person s liable to pay any sum of money to the preyious Fund in relation 1o
any habthty ansing from the repealed Act, that person shall make such
payment to the Old Provident Fund

5. Any proceedings or cause of action pending or existtng immediately
belore the commencement date, by or against the previous Fund or the
Board of Truslces evisting before the commencement dale 1n respect of any
nght, interest, obligatton or hability of the previous Fund or its Board of
Trustees, may be continued o1, as the case may be, commenced and any
determination of a court of law, tnibunal or other authority or person may
be enforced by or against the Old Provident Fund

6 (a) Subject 1o any terms and conditions presenbed by the Cabinel
Sceretary, the Board established under this Act may continue using the
assets and properties ol the previous Fund lor purposes ol administening the
OId Provident Fund as well as the Fund estabhished under this Act and, 1
crreumstancees require, the Board may dispose, lease or otherwise deal with
the asscls or property o meel the obligations ol the Old Prosident Fund,
delray expenses or costs of the administtauon the Old Provident T und o
tor any other legittumate purpose

(b) For the avoidance ol any doubt any costs and expenses mewied
by the Board established under this Act shall be a debit on the
account of the Old Provident Fund and w here, i the circumstances
1L appecars that expenses o1 costs ol the Old Fund and the Fund
cstablished under this Act are intermingled, the same be shared out
in accordance with standard accounting principles

7 Notwithstanding any provision o this Act to the contiay, any
person who immediately betore the commencement date 15 an employvee ol
the previous Fund, or 1s a member of 1ts Board of Trustees shall on the
commencement date, conlinues in oltice and 15 deemed o have been
appointed to his ollice by the Bourd established under this \ct
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THIRD SCHEDULE: [S 20(1) (e)]
TABLE DEFINING PROGRESSION OF RATES OF
CONTRIBUTIONS

1 The Lower Earmings Limit and the Upper Earnings Limut shall, for
the fnst lour years after the commencement date, be 1n accordance with
the Table contained 1n this Schedule

2 Alter the fourth year and thereafter-

the Lower Earmings Limut shall be, tor cach financial year, the
amount gasclted by the Cabinet Secretary from tume 1O Ume is the average
statutory minmmum monthly basic wage [or the top urban centres. second
uer urban centies and 1ural areas for the year, and

(b) the Upper Larnings Limit <hall. Tor cach [nancial year, be the
jevel ol carmngs equal o four times National  Average
Launings

3 1on the putposes of s Act, the calculations based on the Table
heretn shall be denominated i the Kema shilling.

THIE- TABLL

Year [ onver Larmmges Finnl T Upper Larnugs Lon
| GO0 5047 ol Nattonal A\icmgz‘
[aunings
2 7 000 I times Nattonal Ay Ch{gc
| Laarmings
3 \ OO0 ) 2 pmies National Ar cm’gc
| Earmimgs |
i 1 \ 9,000 3 umes Natonal Ayerage
| Launings |
~ Yy e S onvards | Lower Earnimgs Lot 4 umes  Natonal - Average
as prov ided Earnimgs
egulation 2(a) of this
Schedule
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FOURTH SCHEDULE (8. 21}

REFERENCE SCHEME TEST

(1) A Reference Scheme 1s an occupationa! retirement benelits
scheme including an umbrella retirement benefits scheme or an individual
relirement benelits scheme which:

(@) 1s regisicred by the authonty and has a valid registralion
ceruficate,

(b} 1s registered with the Kenya Reyenue Authonty as an exempt
scheme:

(¢) complies with sub-sections (2) and (3) below as apphcable 10
the type of scheme,

(d) maintains an accurate record of Protected Rights in the manner
prescribed by the Authortty,

(c) complies with the Investment Guidehines 1n the Relirement
Benelits Act;

(f) complics with any presenibed requirements by the Authority

(2) In rclauon to a delined contnbulion scheme Relerence Scheme
15 onc which

(a) Provides benelits in respect of Protected Rights 1n the same
manner as benelits in respeet of Tier I Contributions provided
for an the Act and more specifically shall cnsure (hat the
benelits are provided 1n the form of a pension or income
drawdown as provided lor in the Act and subjeet 1o the same
rules on preservation ol benehits In respect ol Tier I
Contnibulions as provided [orin the Act,

(b) Prosides Jor Protected Rights 1o be portabic on transicrs of
employment provided that Protected Rights may only be
bunsiened to a contracted-out scheme or 1o the Penston 1-und
established under the Act as a Tier I1 Credit,

(¢} On a winding up ol the scheme, provides for Protected Rights
tr be erther transierred to an aliernatn ¢ contracted-out scheme
ol 1o the Pension Fund as a Tier 1] Credit,

(3) In rclation 0 a defined benelit scheme, a Releience Scheme s
one which provides benelits whieh are EITHER -

(a) broadly cquivalent to, or betler than, the benchits based on the
standard below as certified by the Actuary, Provides a pension
o members of the scheme at a normal pension age ol 60 and
continuing tor life with and

IFor the annual rate ol pension at that age to be 1/80ths of average
Pensionable Eamings in respect of that portion ol Pensionable Earnings
above the Lower Earmings Limul in the Jast three years preceding the end
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h

No.
of pensionable service multplied by the number of years and complete
months dunng which Tier 11 contnbutions were madce; or

(b) Provides for the benefits in respect of Protected Rights 10 be
provided 1n the same manner as in subscction (3) above with
the delined benefit benefit adjusted for the pension equialent
of the benefits in respect of the Protected Rights.

(4) For the avoidance of doubt, the benelits 1n respect of Protected
Rights are in respect of the reurcment pension, 1M ahdity pension,
survivors' benefit and emigration benefil as sct out in Scctions 3410390l
the Act and do not extend to the funcral grant or any other benelit that
may subscqucntly be introduced under the Act

(5) For the purposcs of this schedule, all terms shall have the
mcanings detined in the Act and the following additional defimtions

apply.
“defined contribution scheme”  has the meaning assigned to it
under the Retirement Benelits Act

“delined benelits scheme™ has the meaning assigned Lo 1t under the
Reurcment Benelits Act

“cxempt scheme” 1s a scheme approved by the Kenya Revenue
Authonly as an exempt scheme under the Income Tax Act.

(2) In considering whether a scheme satislies the Relerence Scheme
lest, the Authorty shall require a Reference Scheme Test Certificale from
an Actuary lor a defined benelit scheme or an Actuary or an Adminstrator
for any other scheme n accordance with the Act,

(3) The Authonty shall 1ssuc a Relerence Scheme Certilicale o i
scheme which meets the Relerence Scheme Test o qualily 1t 1o recene
Ticr [1 Contitbutions.

(4y A Contracting-out Certilicale issued by the Authonty 1s an
employer's authonty to remit Tier [T Contributions to a contracted-out
sweheme

(5) The Cabimet Secretary shall, n consultation with the Authority,
mahe 1egulations for the proper management ol contracting-out, including
the manner ol making applications to the Authority by Relerence Schemces
and 1ot contracting-out by employers and the communication of approval
or otherw ise 10 such scheme or employer.
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