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CHAIRPERSON'S TOREWORD

The Cabinet Secretaly, Ministry of National Treasury and Ecououric Planning, subnritted a

ntentomndrrrrr to the National Assembly dated 2lstMal'ch 2023 rcgarding the ratification of
the Mrrltilatcl'al Conrention to lnlplenlent Tax Treaty Related Measules to Prevent Base

Erosion and Profit Shiftin:! (MLI). 'l'he nrenroranduur and text of the Convenfiotr n'ere
conruritted to the Departlllerltal Conrurittee on Finance aud National Planrliug for ptocessing.

The plinrary objcctive oI the MLI is to fight aSainst BEPS by urortifyirtg existillS D'l'As to
irrrplenrent four tax tleaty Ielated rlreasules developed by the BEPS Pl'oject. The MLI ensules
that there will be swift, cooldinated, efficicrrt, arld corlsisterrt inrplententation of BEPS

nleasules which will ensrrre that existing DTAS are irlterprcted to elinrinate double taxation
witho[t cl'eatir18 opportunities fo| non-taxation or leduced taxatiorr.

The MLI was developed as BEPS Actiorl l5 which called for the developnrellt of a

conrprehensive nrultilateral instrunlent that would nrodify existing bilateral Agreenrents for
the Avoidance of Double Taxation (DTAs) to swiftly inrplenrent the tax treaty related
nleasurcs that wc[c devolo]red as palt of the BEPS-Ploject.

Kenya signed the MLI on 26th Novelllber' 20'19 at the headquartels of the ODCD ill Paris,
France. The Multilateml Convention to Inrplenlent Tax Tr€aty Related Measures to Plevent
Base Erosion and Plofit Shifting (MLI) was appl'oved by Kerlya during a Cabinet nreeting held
on Zl't March 2023.

Prrrsuant to the provisions of Article 118 (1)(b) of the Constitution olr public participation
and section 8(3) of the T|eaty-Making and Ratification Act, Cap. 4D, the Contr.uittee placed

adveltisenrents in lwo local dailies of natiorlwide cilrulation, r'eqLtestir.tg subnlissions of
nlelllomnda on the subject. The Comnriltee received uremorarlda ill slrpllol't of the MLI.

In considering the Convention, the Conrmittee held nreetings with the National Tt'easuty, the

Kenya Revenuc Autholity (KRA), and at least eleven (11) state and nou-state actot's who
lauded the governurent fo| approving the MLI lloting the central role the convention plays

in providing a levcl playground for brrsiness while ensul'in8 multirlationals pay the riSht
share of taxes to the host co[ntrJ.

The Cournrittee is glateful to the Offices of the Speaker and Clerk of the National Assenrbly

for the logistical arrd techrrical snpport accolded to it druinS its considelatiou of the

Convention. The Collullittee fulther wishes to cournrend the following institutions for
subnritting theiI views on the Convention: the NationaI Treasury arrd Ecouontic Planning, the

Law Society of Kenya, PWC Kenya, Bownrans LLP, Anjarwala & Khanna, PKF, RSM (Easteln

Africa), Ernst & Young, Okoa Uchunri, and KEPSA anlonS others.

[inally, I lvish to express llly appreciatiolt to the Llonourable Itlenrbcl's of the Conrrtrittee aud
the Conrnrittee Secl etariat who rnade invaluable coIttributions towards t[.re plepat'atiou and
production of this l eport.

It is nry pleasule to report tllat the Departllrental Conrnrittee on Finance and Natiortal
Planuing has colsidcred the Mtrltilatelal Convention to t[rplenlent Tax Treaty Related

Meas[res to Pl'everlt Base Erosion and Plot'it Shifting and p[r'suant to the p|ovisions of
Standing Order'199(6), wishes to report to the House with the recontntcndatiorr that the

tlouse APPROVES the ratification of the Converltion lvith reservations to Articles 5 and 16.

6



On bchalf of the Departmental Conrnlrttee on frnance and National Planntng and pursuant

to the provisrons of Standrng Older I 99(6), rt is nry singular honour to present to lhis HoLoe

the Repolt of the Conlnlrttee on its consideratron of thc Mulhlatelal Convcntlon to Inlplcnlent
Tax Trtaty Related Measures to Prevent Base Erosron and Profrt Shiftrng.

HON. CPA. KI.JRIA ICMANI, M.P.
CHAIRPERSON, DEPARTMENIAL COMMITTEE ON T]NANCE AND NATIONAL PLANNING
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CHAPTER ONE

PRETACE

1 ESTABLISHMXNT AND MANDATE OT'I}IE COMMITTEE

1

7

1

1.2

'fhe Depal'tnlerltal Conrnrittee on Firrance and National Planning is one of twellty
departnlenlal conurrittees of thc Natiollal Assenlbly established r.rnder Standing Order 21 6

rvltose nrandate prLlsuaut to the StandinS Ofiet 216 (5) is as follows:

a) 7-o invc-sligatc, inqul"- into, and tepoi ot all r ittlc!s tL'lrtliE to lhcl arrlxlc,
rrut aganDnl, acttvities, adnifiistratiofi, opcrutio s, tt d estilatcs of thc
a ssig ned n it is lries and dcpa rtn cn ts;

l, To sfitdy tltc ptogtzunne and policy objcclivcs of niish'ies a d daP;tt'tncnls
fl d lhe eflbctiretrcss of lhe itnplcnrcttation;

c) To, on a quarlet'ly basis, nonitor and rcpotl ofi the inplernetttation of the
natiorul budget in rcsryct of ils nandatc;

d) To study and teuiew all legislatiotl rcfe 'ed to it;
c) To sltrdy, assess and analyse the telalive success of the ninistries and

dc'pafinar s its nrcasutcd by rc tcsulls obtained as cot parcd wi t teir
statcd objeclitles;

D To investigate nncl intTuirc inlo all natlets rc|atiry lo thc a,tsig ad tittistrias
a d dcpa nt lsas lhey ntnydecn necessary, nnd 8s tnayk rcfctLcd to lltent
by the I{ouse;

g) To vet n d rcport on all appoirtnrctts whctc thc Cottstiltttion ot'any law
t€quitcs IIE National Assenb['to appx)ve, except lhose under .9lattdittg
Order 2O4 (Cofilnittee on Appoitt rcnts);

h) To examine trcalies, agteements, and convenhbns;
i) To nake tep)rls and n:co,nnrcndalions to tltc Housc as oftcn 2s possiblc,

incl udittg tccot n rt tetda liot r s of pt'<tposed legisla lion;

J) To consider ]epolts ofcotnttlbsio sa c{ Indepe dcnt Offices subntitled to thc
Housc pursuart to the prcvisions of A!'licle 254 of lhe Conslilulio ; and

k) To cxtnhe afiy quettions ruiscd by Menbcts on a t attct' witltitt its nandatc.

MANDATE OF THE COMM]TTIE
In accordance with the Second Schedule of the Standing Orders, the Contntittee is
rurandated to consider public fiuance, rnonetary policies, public debt, finaucial ittstitutious
(exclLrding those in seculities exchange), irlvestllrent and divestitttre policies, pricinS
policies, banking, irlsLuance, population revenue policies including taxatiotr and natioual
planning and developnrent.

2

3. ln executinS its mandate, the Conrnrittee oversees the following Ministries/Departnrents

I. The National Treasury.
II. State Depaltlllcnt for Econorrric Planning.
lll. The Conrnrission on Revenue Allocation (CRA)

IV. Officc of the Contloller of Btrdgct

1.3 COMMITTEEM,EMBERSHII

4. The f)epaltnrental Cortlllittee on Fiuance and National Plauning was constituted by the

Horrse or1 27rh October 2022 and conrpliscs thc following l\4entbet's:

5.
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Chairperson
Ilon. CPA. Kurra Krntanl, MP

Molo Constltuency
UDA Party

Vicc-Chairpcrson
Hon (Amb.) Ben;amin Lallgat, CBS, MP

Allranror Constrtuency
UDA ParW

Hon (Dr.)Adan I(eyllan, MP Hon Andrew Okuonlc, MP
Eldas Constituency Karachuonyo Constituency
Iubilec Partv ODM Partv

Hon. Davrd Mbonr, MP
Kltul Rural Constrtuency
Wipcr Party

Hon. Joseph Krpkoros Makilap, MP
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UDA Padv

Hon. CPAJulius Rutto, MP
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7,4 COMMITIEESECRXTARTAT
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CHAPTTRTWO

2 MULTILATERAL CONVENTION TO IMTLEMENT TAX TREAry RELATED MXASURES TO

PREYENT BASE EROSION AND PROTTT SHIMNG

2.7 BACKGROUND

7. The Multilateral Convention to Inlplement Tax Treaty Related Measures to Prevent Base

Erosion and Profit shifting (MLl) was dcvclopcd in 20I5 as a Base Etosion and Pflcfit

Shifting (BEPS) action 15 which calls for the developnrent of a comprehensive
nrttltilateral insttunrent to nrodify existing bilateral agr€enlents for the avoidauce of
Double Taxation (DTAs). Further, in lesponse to the tax avoidance strategies, the G20,

the Organization fol Frononric Cooperation ar.rd Developnrent (OECD), advallced &
cleveloping countries and regional tax bodies have been workinS to develop new rules

and processes to strengthen the international tax systenl and to tackle tax avoidance.

8. Governmerrts lose substarrtial colporate tax reverlue because of aggressive international
tax planning that has the effect of artificially shifting profits to locations where they art
srrbject to non-taxation or reduced taxation.

9. The Cabinet held its 3d Cabinet meeting on 21r March 2023. The Cabinet Secretary for
the National Treasrrry and Econonric Planning presented a Cabinet Menrorandunr (CAB

(23) (4 5) jointly submitted with the Cabinet Secretary for Foreign & Diaspora Affails and

the Attorney Generzl. The Memorandum sought apploval for the ratification of the

MLrltilateral Convention to Implement Tax Treaty related nreastrres to prevent Base

Erosion and Plofit Shifting (the MLI).

10. Drrring the Cabinet meeting, it was noted that Kenya signed the MLI on 26th November
2o19, and the Cabinet apprcved the mtification of the MLI. Further, the Cabinet directed

the Cabinet Secretaries for the National 'l'r easury and Econonric Planning and Diaspot'a

Affairs and the Attorney-Gellerlal to take the appl'opriate action.

2.2 OUTLINE OF'ITIE CONYENTTON

I I. The MLI has 39 articles in total

AAs

12. Article 2 of the MLI plovides for the interpretation of terms which inclLtd,es" Covcrcd Tax

Astcenrcnl ot'CTA" lo nlean an agleenrent for the avoidance of doublc taxation with
respect to inconre tax in folce betrveen tlvo or nlore palties or jurisdictiotrs. Kelya
provides a list of countries with which it l]as crltered into with other countlies on CTA

altcl rvhose agrcenrents lvill be coveled by the MLI. Save for the provisiorts of Article 2,

the MLI under Article 'l nrodifies all CTAs-

1t
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l3 ln addrtron, Article 3 of the [,lLI pr.ovides for transparent cnhtics wherc lt statcs that a
party lllay leserve the nght for the entrrety of Ar.trcle 3 on tt.ansparent elttrties rlot to apply
to lts CTAs. A party that does not nlake a reservation shall nohfy the deposrtary of whether
each of rts CTAS contalrls a provlsloll that addresses whether. rncollle rs derrved by or
through an entrty and rs trtated as frscally tl.allspar,etlt undcr erther. conlractlng
,;ulisdrchon tax laws altd tllat ls not subJect to a r.escl.vatloll

Dual Restden! Ehtihes

14 Articlc 4 plovrdes for dual resrdent cntitres whereby a legal person other thalt all
ttrdtvrdLtal rs a r.esrdent of lltor€ thatl ollc Colltractlltg JLrrrsdrction. The conlpetent
arttholtttes of ctthel Contl actulg Jur rsdrctron slrall through lllutual a8r'eenrellt detcrlultle
the rtstdence of whrch such pelson is for a Coveled'I'ax Agreenlcnt Thrs deternllnatlorl
shall only apply to lnstanccs whcte the Covered Tax Agrecnlent does llot contalrl
provrsrons for dual lesrdcnt enttttes. Addltrollally, a party llmy rescl.ve thc nght for thc
cntlrcty of Arhcle 4 ltot to apply to lts CTAS. However, this provision shall not apply rn
lnstances whcre thc CTAs specifrcally address the residencc of coutpalles partlctpattng
tn drral-hstcd company arr.arlgenlents

Applicafion of Mcthods for Eliminahon of Doublc T ahon

15. Ardcle 5 plovrdes three options for the apphcatron of rrrethods for the elrnrrnation of
double taxatlorl. A party that chooses nol to apply any of the ophons nray r.eserve the nght
for the enhrety of Artrcle 5 not to apply wrth respect to any of rts CTAS.

httpase of a Corcrcd Tax,Agrecmenl

I 6. Artrclc 6 plovrdes for the inclusiorr ol nrodrficatron of the preanlblc of exlstlng CfAs wrtll
thc followrng words "lnlendatg to eh! mtc doublc laxalnn with rcspect to the ta,yes
covetcd by this Agtecntetl! wlltout aeahrg o{,po unltres for no - taxatron or rcduced
taxaton tltrough tax evaston or avotdance (ncludng thtough fr.eaty-shoppttg
arrnngu ents ntned at oblan g tclrcfs ptrsvtdcd tn this aEtccnrcnl for lhc ndaect
lxnefit of t'cstdcnts of thtt dlunsdrcttotts) "

I 7. In acldrtron, a party rvrlh CTAs nray choose to rnclude tn lts r.espcctryc preanlbles "Deving
to l'urther derelop lhctr cconottuc t'clattonshtp and lo et nnce ther coopetzton i tax
nalters" A parly tuay choose to r.escrve lhe nght by not urodrfyrng ot lncludlrlg the above
wo|ds rrr rts CTAs' preanrble rf the preanrble already provrdes for the rrrtent of thc
ContractlnsJut'rsdrctrons to ehnrrrrate double taxatrorr wrthout creating opportunrtres for
tax evasrorr or avordance.

I\evcnttbn of Trealy Abuse

I 8. Article 7 provrdcs fol the prcvcntion of trcaty abusc by denyrng a benefrt rrnder a Covered
Tax A8r'eenlent that arrses as one of the puncrpal purposes of any ar.rarlgenrent or
tl'ansactron that lcsulted dlrectly or urd['ectly ru that bcnefrt rrl1less the glantrrrg of the
benefrt worrld be rn accordance wrtlr the pr.rrposc of thc Covered Tax Agreenlellt.

19, A Party nray choose to apply provrsrons of "srmplified Limitation on Bcncfits Provision"
to Its Covcled Tax Agreerllcnt- These provrsrons apply rn place of ol rn the absence oi

t2



provisions of a Cover€d Tax Agleement that wor.rld lirltit the benefits in the CTA only to

the resident who qualifies for such benefits by rrreeting one or more tests.

Di viden d I?ansfer I?an sac tion s

20. Article 8 provides for plovisions on dividend transfer transactions whereby provisions of

a CTA exempting taxation ol1 divider.rds paid by a company that is a resident of a

Contracting Jurisdiction provided that the beneficial owuer or recipient is a coutpany is

a resident of the other Contracling Jurisdiction and holds, owns or conttols more thatr a

certain amount of the capital ol shares of the company paying the dividend fol a petiod

of a nrininrunr 365 days.

2l . A party nlay reserve the light fol non-application of Article 8 in its entirety to its CTA ot'

to the extent that its CTAS contain a minimum holding period, a miniurum holding period

shorter than 365 days or a ntiniutum holding period longer than 365 days.

Capital Gains ftom Alienation of Shares or Intercsts of Entities Deiring their Value

FYin cipa lly ftom Im mo va blc Pmperty

22. Article 8 provides that Sains derived by a resident of a Contracting Jurisdiction from the

alienation of shares in an entity may be taxed by the other Contracting Jurixliction
provided that the shares were derived more than a certain part of their value ftont
inrmovable property situated in that other ContractingJurisdiction. This shall apply ifthe
value threshold was obtained at any time dtrring the 365 days pleceding the alienation

and comparable interests and interests in a partnership or trust not coverrd in the CTA.

23. Further, it provides that with respct to CTAs'gains derived by a resident of a Contracting

Julisdiction fi'om the alienation of shares or comparable interests, interests in a

partnership or trust, nlay be taxed by the other Contractiltg Jurisdiction if, at any tinle

during the 365 days, the shares or interests derived more than 50% of the value directly

or indirectly from irrrmovable property located in the other Contractint Jurisdiction.

Anti-abuse Rule for Permanent Establishment Situated in Ihird,/urisdtctions

24. Atllicle 10 provides for the linlitation of benefits of a CTA whele an enterprise ofa
Contracting Jurisdiction to a CTA derives income fronr the othel Contracting Jllrisdiction
and the first ContmctillS Jurisdiction treats such income as attributable to a pernranent

establishment of the enterprise situated in a third jrrrisdiction and the profits attributable

to that pernlanent establishment are exenrpt fronr tax in the fifst ContractingJrrrisdiction.

25. The limitation of benefits shall only apply to any itent of incoure on which the tax in the

third jurisdiction is less than 60% of the tax that wotrld be inrposed on the filst
Contracting Jrrrisdiction if the pernrauent establishntent were situated in the first

Corltr?ctin8 Jul'isdiction. In such a case, Arlicle 1o provides that any such inconte shall

remain taxable according to the donrestic law of the other Contracting Jurisdiction
notwithstancling any provisions of the CTA.

26. However, the above limitation of benefits shall not apply to auy inconte derived fiont the

other ContractingJrrrisdiction in connection with the activc conduct of a business ca|t'icd

orr thlor.tgh the penllanellt establislttrtent.

l3



27. Benefits denred nlay still be granted by the othel contracting Jur.isdiction if the resident
nrakes a lequest and the conlpetent authority of the othel Contractint Jurisdictiorr
consults its counterpart in the Contracting Jurisdiction before granting or. denying the
Iequest.

Applicalion of Tax Agleements lo Resltict a par.tyb Rizht to Tax its Residenls

23 Article 11 plovides that a C'fA shall not aftcct tlle taxation by Contlacting JLrlisdiction ot
its residetrts except witlt Iespect to the bcllel'its grarrted rurder the pr.ovisions of thc CTA.

Artificial lvoidance of Petmanent Establishment Status through Commissjonairc
Arrangemen ls and &milar Shu fegies

29. Article 12 providcs fol the artit'icial avoidance of pelnranent establishlllerlt status through
conrnrissionaile arr.angenrents.

30. This is a strategy wherc an enterprise uses a persorl acting in a contracting Julisdiction
to a CTA to habitually conclLrde cotltracts or habitually play the pr.incipal role leading to
the conclLrsiou of contracts that ale routillely concluded witho[( ntatel ial nrodification
by ihe enterprise where the cortl.acts are:

(a) irr the nanre of thc errtelpr.isci or.
(b) for ttre transfer of ownelship of, or for the granting of the r.ight to use, property

owned by tllat entel'pl.ise or.that tlle enterpr.ise has the right to trse; or
(c) for the provision of services by that enterprise

the erttel'pl'ise shall be deented to have a pcrnlanerlt establishulent ill that Corltracting
Julisdiction in lespect of any activities that the person undertakes for the enterprise.

3l . However', the above- nrentioned provisions shall not apply whcre the person under.takes
as an independcnt agent and acts fol. the enterprise ir1 tlle oldinary coul.se of that
business.

Artificial Avoidance of Permanenl Establisfunent Stufus thruugh the Specific Actiuity
Exempttbns

32. Article 13 addresses the a|tificial avoidance of pE statns thl.ough ttte specific activity
exenrptions such as rvar.ehousing ol pur.chasing goods iucluded in Article 5(4) of the
OECD Model Tax Convention. Only genuine prcparatory or auxiliary activities will be
excluded fi'ont the definition of pernrauent establishnlent. In addition, rrclated entities will
bc prevcllted front fi.agrrrenting theil activities to qualify for this exclusiou.

SpIi tting- up of Conbacts

3i. Arficle 14 plovidcs for the deternr inatior.r of rvhether.a period r.eferr.ed to in a CfA has
exceeded tlle peliod aftel whiclr specific plojccts or activities shall constitute a permanenl
establishrrrent ryher.e-
(a) au entelprise of a Corltractillg Julisdiction car.ries orr activities i11 the otltet

Contl'actillg Jurisdiction at a place constiltrting a btrilding site, collstruction pl.oject,
installation pt'oject, or other specific ploject idcntified in the relevant pr.ovision of the
Cl'A oc carries or1 consltltatlcy activitics in corrnection rvitlt such a place and such
activities in the aggregate exceed 3O days without cxccedir.rg the period refer.r.ed to irr
the rrlcvant provisiorr of the CIA; alld
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(b) connected activities are carried on in tllat othet' Contrtcting Jurisdiction at the sanle

building site, consfruction or installation ploject, or othel place identified i11 the CTA

during different periods each exceeding 30 days by one or nlol'e enterplises closely

related to the first nrentioned entelprise,
the different periods shall be added to the aSgregate period during which the first nteutioned

enterplise has carried out activities at that site.

Definition of a P*son Closely Related to aa Enterpnse

34. Ariicle 15 provides that a person is closely related lo an enterprise if, based or.r all the

relevant facts and circunrstances, one has control of the other or both are rrnder the

cor.rtlol of the sanre persons ol'entelprises. A person shall be considered to bc closely

related to an enterprise if one possesses directly or indircctly nlot€ than 5o pet cent of
the beneficial interest in tlle other ( oI in the case of a contpany, tttore than 50% of the

agteg^te vote and value of the contpany's shales or of the beneficial equity intel'est in
the company) or if anothel person possesses directly or indirectly more thau 50 per cent

of the beneficial intel'est (or, in the case of a contpany, more than 50 pel cent of the

^ggte4 
te vote and value of the company's shares or of the beneficial equity illterest in

the company) in the pelson and the enterprise.

M u tual,Agteem en t Procedu re

35. Article 16 provides that where a person considers that the actiol$ of one or both of the

Colltmctirlg jru'isdictions rrsult or will result in taxation uot in accordance with the

provisions of the Covered Tax Agteenrellt, that pelson ntay, in'espective of the renredies

provided by the domestic law of those Contracting Jtrrisdictions, present the case to the

conlpetent authority ofeither ContractingJurisdiction. The case must be presented within
three years from the first notification of the action resultirrg in taxation not in accordance

with the plovisions of the Covered Tax ASreement.

Correspn ding A dj u s bn e n ts

36. Article 17 provides that if one CollttactinS Jurisdiction taxes the profits of an enterprise

that otl'ler Contmcting Jr.rrisdiction has already taxed, and these profits would have been

different if the companies were independent, then the other ContractingJurisdiction must

adjust its tax accordingly. This adjustment should consider the ternls of tlle CTA and

require consultation between the conlpetent tax anthorities of both Conhzcting

Jrrlisdictions.

37. This provision applies where a ContmctillS Jurisdiction does not have a provision

nlandating it to adjust the tax amount charged on the plofits ofan enterprise within that
jtrr.isdiction if the other Contr.acting Jnrisdictior.r inclLrdes those plofits in its enterprise's

plofits and taxes thenl accordingly. This adjushnetrt is necessary when the profits

included would have been clifferent had the two entel'prises been indeperrdent.

The choice to Apply PART YI

38. Article 18 provides that a party ntay choose to apply the part otr at'bitmtion witlt respct
to its Covered Tax Agleenrent and shall rrotify the Depositary accordingly. The arbitratiou
shall only apply to two Colltt'actirlsJurisdictiorl with respcct to a CTA lvhel'e tlle two have

nrade such a notification.
15



Ibrther Atnbles

39. The followirrg are further articles of the Convention:
r Article 19-26 provides for provisions on arbilmtion procedur.es.
. At'ticle 27 provides tbr. the pr.ovisiou of sigrratule arrd rztification, acceptance, ol.

appr.oval.

o At'ticle 28 pt'ovides for plovisions that requir.e rcselvations as outlined above.
. Article 29 provides for provisions that requir.e notificatious as outlinecl above.
. Article 30 provides for snbsequent modificatiou of CTAs.
r Article 3l provides for the couference of the pa$ies.

o Article 32 provides for inlerpletation and implenrentation.
o Article 33 provides for provisions on amcndments.
. Article 34 provides for provisions on entry into force.
o Article 35 pr',ovidcs for provisions on enhy into effect.
o Articlc 36 provides for provisions on entry into effect of pat t VI ol1 arbitr?tioll.
o Article 37 provides fol withdmwal.
r Article 38 provides for provisions in rclatioll to prctocols.
r Article 39 prrovides for provisions for depositary.
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CHAPTTR'ITIREE

3 ruBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMXNT ON TTIE CONWNTION

3.7 LEGAL TTAMXWORK ON PUBUC PARTICIPATION

40. Article 118 (1)(b) ofthe Constitution provides that:
uPa iament shall facititate public participation and in volvenrcnt in the legislative and

other business of Pa ianent and its Committees."

41. Section 8(3) of the Treaty-Making and Ratification Act (Cap 4D) provides that:

'The rclevant pat:Iiatuentary committee shall, during its cottsideration of the neafu
ensurc public pat'ticipation in the Intificatiott ptoccss in accotdance with laid down
pa rli a nt en ta ty ptwedu rcs. "

3.2 MEMORANDA RECETVED ON THE COTIVENTION

42. Pursuant to the aforenrentioned provisions of law, the Clerk of the National Assenbly

placed an advertisement in the print media inviting the public to subnrit memoranda by

way of written statements on the Convention. fuither, the Clerk of the National Assembly

vide lettel Ref. No NA/DDC /F&N?/2124/O24 datel 20' February 2O24 invited key

stakeholdel's to submit views on the Agreenlent and attend a ptrblic participation fontnt

on 27ttt lebnnry 2024 and 28{t FebflJary 2024 resPectively.

43. The Comnrittee received menroranda from the following institutions:
(a) The National Treasury and Economic Planning
(b) Kenya Revenue Authority
(c) The Law Society of Kenya
(d) PWC Kenya
(e) Bowmans LLP
(f) Anjarwala & Khanna

G) PKF
(h) RSM (Eastern Africa)
(i) Ernst & Young
() okoa Uchumi
(K) KEPSA

3.3 MXETING WITH THE CABINET SECRETARY, NATIONAL TRNASURY AND ECONOMIC

PLANMNG

44. The Cabinet Secrttary for National Tleasury and Ecououric Planning, Prof' Njuguna

Ndnng'u, CBS, appeared before the Courntittee on 27tl' Febluary 2024 
^nd 

nlade the

following submissions.

t. Ovel the tast ten years, there has been growing concern about the use of tax

avoidauce strateSies by ntultinational elrterPrises that exploit gaps and
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rlrisuratches in illter,latiollal lax rules to shift profits to low or l1o-tax jru-isdictions
whelc there is Iittle or no econonric activity. These strategies ar.e referred to as
Base Erosion and Profit Shifting (BEPS).

II In t'esponse to these collcclns, thc G20 and the OECD, toEethel with nlany
advanccd and developillg coutrtries arrd regional tax bodics, have been working
to develop rrew lr-rles and plocesscs to strelrgthen the ilttcnlatioltal tax systcnl altd
tackle tax avoidance. Tliis groLrp of cor.rntr.ies is r.efcr.r.ed to as tlte lnclusive
Flantework on BEPS, of which Kenya becanrc a ruenrbcl in Janu ary 2017 .

III The Inclrrsive Flanrework brings together over I 4O cor.rntt.ics and jtn isdictions to
collaboratc on the inrplenrerrtatiolt of the BEPS Package. This has allowed Kenya
to wolk on an equal footing with othet countries to tacklc tax avoidance by
developing rcconrmendations that ar.e ailned at r.ealigning taxation with the
location where econonlic activity takes place and value is created.

IV The Inclusive Franrework developed the BEPS Project to address BEPS issues in a

coorditrated and conrpleherrsive uranner.and to pr.ovide countr.ies with donrestic
alrd intelnational instl'unlellts that will better.align taxing r.ights with econonric
activity. Thc outconre of the Ploject was the developnrent of the BEPS Action Plan
in Septenrber'2013 wlrich set out 15 Actiolls to address BEPS cotrrprehensively.

The MLI was developed as BEPS Action 15 which called for the developnrent ofa
coutprehensive rnultilateral il[truntent that would nrodify existing bilater.al
A8r'eerllerlts for the Avoidance of Double Taxalion (DTAs) to swiftly inrplenretrt
the tax lreaty related nteasu[es that were developed as part of the BEPS Pr.oject.

VI Work on the MLI started in Febr.uary 2015, which was followed by its adoption
it.t Noverrrber 2016 a.:.d was consequently opened for signature in Decenrber
2016. A signing cerenrony rvas held on 7tl'June 2O I7 during which 67 countries
signed thc MLI.

VII, Kerlya signed the MLI on 2611, Novenrber ZO19, at tl.Le headquarters of the OECD
in Paris. The sigrratule was effected by Professor JLrdi Wakhr-rngu, Arrrbassadol of
the Republic of Kerlya to France, who was vested with full powcrs to sign on behalf
of tl'le Govel'rlrne11t.

VIll. As of Febnrary 2024, 102 jurisdictions have signed the MLI while 85 have r.atified
lt

I.\ lntel'natiollal tax laws have not always kept pace with the ficquent developnrents
in the world's business environnrent and this creates opportunities for these gaps
to be exploited. As of the year 2O14, thc OECD l€por.ted that tlle global r.evenue
losses frour BEPS were conservatively estiurated at US S100 billion to US 5240
billion annLrally.

Taxation is a clitical sourcc of levcnue fbr.all goveululetlts, in particular for
developirrg countlies where levenue nrobilization effot.ts pl,od[rce far less tax
I'evel'l[e as conrpaled to developed cor.rntr.ies. BDPS results iu little o[ no overall
corporate tax being paid, ultiulately weakening the ifitegrity of the tax systenl.

t8
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XI

XII

XIII.

XIV. Kenya lras bilatelal DTAs in forre with the following cotrntries.

l. Canada 9. Qatar.
2. Dennrark 10. United Kingdom
3. Flance 11. South Africa
4. Cermany 12. Sweden

5. India 13. United At'ab Emilates

6. hzn 14. Seychelles

7. Norway 1 5. Zambia
8. Korea

This impacts governments directly because tax revenues are reduced hence

essential services are not adequately provided.

1'he primary objective of the MLI is to fight against BEPS by nlodifying existing

DTAs in o|der to illlplement four tax treaty related measures developed by the

BEPS ProJect. The MLI ensures tllat thele will be swift, coordinated, efficient and

consistent intplementation of BEPS nreasures which will ensure that existing DTAs

are interp|eted to elinrinate double taxation without creatinS oppot'tttnities fol'

non-taxation or reduced taxation.

The four BEPS Actions which are related to DTAs arld will be implemented by the

MLI are:
(a) Action 2 (Neutrulisittg the Effects of Hybrid Misnatclt Anangenenls)'.

Hybrid mismatch arl'angenlents are used in aggressive tax planning to

exploit differences in the tax treatntent of au entity or instrttnlent undel the

Iaws of two or nrore tax jurisdictions to achieve dor.tble non-taxation.
(b) Action 6 (Prcventing the Granling of neaty Eenefits itt Inappoptiate

Circult$lances)i Tt.ris Action intl'oduces auti-abttse provisions to existinS

DTAs which will counter treaty shoppiliS. Treaty shopping involves

strategies through which a person who is uot a resident of either Contracting

State attenlpts to obtain benefits that a DTA concluded betweell two States

grants only to residents of those States.
(c) Action 7 (Pleventing the Aftificial Avoidatte of Petntanenl Eslablishnent

(PE) Status): This Action provides changes to the definition of perntanent

establishment under DTAs to address sh?tegies rrsed to avoid havilrg a

taxable presence in a jurisdiction.
(d) Action 14 (Making Dispute Resohtiott Meclnnisnt Morc Effectivc): This

Action seel6 to improve the resolution of tax-related dispLrtes arising undel
flTAs-

D'lAs which entered into force before ihe work on BEPS statted contain loopholes

that mtrltinational enterprises have been exploiting to shift profits out of the

countries where tl, e economic activity took place. The MLI is an inlportant

instrument because it saves conntries fiom the burden of bilaterally le-
negotiating each of their existing DTAs to cul'e a lot of the issues that lead to

erosion of the tax base. If undertaken on a treaty-by- treaty basis, the nuntber of
treaties in effect would make s[ch a process vety lengthy.

The MLI therefole allows Kenya to update the provisions of KeIrya's DTAs irr all
efficient and tinre-saving ntaturer. lt also tnakcs it possible to pursue the
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donresticatiou of the changes to all the DTAs at once since it will fornr par.t of
Kenya's donrestic law. The MLI is a flexible instruntent that will nrodify existing
DTAs in line with Kenya's policy prefer.ences.

XVI Undel the Convelltion, julisdictions are allowed to rllake r.eservations arld
t.rotifications in line with theil' policy pr.efcr.ences. Notificatiolls irrdicate thc
ptovisions of the MLI that a jurisdiction intends to adopt while teservatiolls
indicate the provisions whiclr it cloes not intend to adopt.

XVII. Lr this reSard, Kerrya intends to adopt the followirlg notifications and r.eserwations

Article Kenya's Position Rationale
Article 2

Agreenreuts Covelcd by the
Conyention

Notification
Kenya wishes the following
A8l'eenrents to be covened
by the Conventiolr: Canada,
Dennrark, Fmnce,
Gelnrany, India, Iran, Italy,
Kolea, Mauritius, Norway,

Qatar', Seychclles, South
Aflica, Sweden, United
Arab Emi|ates, United
Kingdom, and Zanrbia.

The MLI provisions will
update the Articles in the
listed DTAS and allow
Kenya to appropfiate the
benefits of the MLI wherc
both Contracting

Jul'isdictiolls have adopted
the sanre provisions
(nlatching).

Article 3

Tl'auspal'er1t Elltities
Notification
Kenya chooses to apply the
provision that provides fot'
taxatioll of Fiscally
Transparent Entities (FTEs).

The provision will prevent
double norl-taxation or
rcdnced taxation caused by
the nrisuratch of rules.

Article 4
Dual Resident Entities

Notification
Kerrya chooses to apply the
tie-brcake| test that denies
treaty benefits where the
entity's r€sidence cannot be
deternrirred.

This provision will ensure
that companies rrrake their
tax residence clear and
pleverlt abuse of the tax
t[eaty.

Article 5

Application of Methods for'
Elinriuation of Dotrble
Taxation

Reservation
Kenya wishes to place a

rcservation for the errtirety
of this Article not to apply
with l'espect to all of its
Covered Tax Atreenrents
(CIAs).

Kerrya's donrestic law as

well as DTAS apply the
crrdit nlethod for the
elinrination of double
taxation instead of the
cxemption nrethod and
therefore no update is

rlccessal).
Al'ticle 6
Purpose of a Cover.ed Tax
ASreetueltt

Notification
Kenya chooses to adopt the
full pleanrble language in
all its CTAS.

1'his pLnvision will allow
the frTA to be interpleted
in a way tllat elinlinates
tleaty shopping, doublc
taxation, and double non-
taxation.
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Alticle 7

Prevention of Treaty Abuse
Notification
Kenya chooses to apply the

Sinrplified Limitation on
Benefits (SLOB) provision
to all CTAs as a sr.rpplentent

to the Principal Purpose

Test (PfD.

The SLOB provisiorr ts

more objective than the

PPT and provides clear

parameters that nlust be

nlet fof tl'eaty benefits to
accl'ue.

Article 8
Dividcnd
Transactions

Transfer
Notification
Kcllya chooses to apply this
plovision which requires
that a mininrunt
shareholding period be

satisfied for a company to

be entitled to a leduced rate

on dividends front a

subsidiary.

The tinte and valLte

thresholds introduced bY

the provision will etrsure

that there is no abttse

interrded to obtair.r the

lower mte.

Adicle 9
Capital Gains from
Alienation of Shares or
Interests of Entities
Deriving Theil Value
Principally from
lnlnlovable Property

N
Kenya chooses to apply this
provision which addresses

situations in which assets

are contributed to an entity
shortly before the sale of
shales to dilLrte the
proportion of the value of
the entity that is derived
fionr inrnrovable property.

Kenya chooses to adopt the

tinle and value thresholds

to tax gains derived frcnr
imnrovable propelty to

prevent treaty abuse.

Article 10
Anti-Abuse Rule for
Permanent Establishments
Sitrnted in Third

Jurisdictions

Notification
None of the CTAs contain
cxisting provisions that
derry or limit benefits
available to an enterprise of
a Contl'actinS Jtrrisdiction
where there is the risk of
double non-laxation.

Kenya chooses to adopt the

provision to preseNe its

taxing rights where the

income is exentpt in the

othel Contracting

Jurisdiction and subject to

reduced taxation in a third
julisdiction to avoid

double non-taxation.

Article 1 I
Atrplication of Tax
ASreellrellts to Resh'ict a
Parly's Right to Tax Its Own
Residents

Notification
Nolle of the CTAs contain
an existing savings clause

which preserues the riSht
of a contractillS
jtrnsdiction lo tax its owll
Iesidents.

Kellya chooses to adopt this

provision to ensure that

her right to tax hcr
residents is not t'estticted.

Article I2
Artificial Avoidance of
Perulanclit Establishmeut
(PE) Status Thlough
Conrmissiorrairt
Arrangerllellts and Sinrilar'
StrateSies

Notification
Kenya chooses to adopt the
provision that expands the

PE definition to capture
cortrmissionaire
arl'arlgements bY

multinational eutet'prises.

This will ensure a PE is

creatcd where value is

created in Kenya and allow

taxation of the resulting
profits.
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Article I3
Artificial Avoidance of PE

Status Through the Specific
Activity Exenrptions

Notification
Kenya chooses to apply the
option which ensures that
the proviso applies to the
elltire paragraph on
exeurptions.

This errsures that the PE

exenrption plovisions only
apply to pl'elralatioll and
arrxilialy activities.

Article l4
SplittinS Up of Contlacts

Notification
Kcnya chooses to adopt this
plovision rvhich addlesses
situatiorls where
nrultinational enterprises
(MNEs) split up corltracts
to avoid the creatiorr of a

PE.

This rvill prcvcnt MNES
fi'orrr avoicling the PE linre
thleshold requilcd to
cleate a PE.

Article l5
Definition of a
Closely Related
Enterprise

Person

to an

No notification is needed
for this Article. Kenya
adopts this definitiotr in its
DTAs

N/A

Article 16
Mtttual Agreenlent
Plocedtrre (MAP)

Reservation
Kenya wishes to place a

Ieservatioll against the
provision to file a MAP case

in either of the Contracting
States. Irrstead, the taxpayer
wrll be allowed to file the
case whele he ol she is
resident, and that State will
notify the other.

Keuya wishes to adopt the
provision which guides
taxpaycls to file MAP cases

whele they are resident
since this resident State can
give rrnilateral relief.

Article 17
Corresponding
Adjr.rstnreuts

Nofification
Kenya wishes to adopt the
provision allowing the
ContractinS Jurisdiction
loo nrake adjustnlents
wherc transfer plicing
adjustnrents are done.

The provision prevents
double taxation.

Part VI
Arbitration
(Arlicles l8-26)

Nofification
Kenya chooses not to apply
Part VI

Kenya's policy position is

not to adopl MandatorJ
Binding Arbitmtiou
provisions due to
collstraints of cost and
capacity.

Part VII
Final l'rovisious

Thesc are
Alticles. No
are requilcd.

explallatory
notifications

These Articles do

lequire notificatioll
reservatiol-l-

not
ol'

Article 35
Entry into Effect

Notification
Kenya wishes to adopt the
elltry into effect provision
of the MI.t.

The MLI will enter illto
effect in Kenya when the
intemal pl'occsscs are
done.

Ra titn a lc for Ra tilica liot r
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45. Approval of the ratification of the MLI rvill put in place nteasures to curb abuse of DTAs,

enhance clarity on taxation of partnerships to ensure there is uo evasion of taxes, ntake

dispute resolution mechanisnrs nrole effective, and broaden the tax base by ensuring that

multinational enter.prises do not avoid taxation on their activities in the country, thtotgh
avoidance of permanent establishnrent status.

46. In addition, ratification of the MLI will inrprove Kenya's efforts to ilttptove resource

nrobilisation for enhanced financing of public sewies and other developnlent needs. In

parlicular, the MLI nreasurrcs will enhance plotection of Kenya's tax base especially giverr

Kenya's high reliance or.t corporate inconte tax l'evenues in contparisolt with the nrore

developed countries.

47.The MLI is by far a nrore pludent option than pursuing bilateral rertegotiation of Kenya's

existing DTAs which would be a lengthy, expensive and protracted process. Furthel'nlore,

ntany of Kenya's existinS DTA partners have expressed their intention not to ptusLte this

option due to the sheer size of their DTA network.

Fit ancia I implica tiott s
48. Over arrd above the costs of the regular legislative ptoposals, no costs are anticipated fot'

the Governnrent of Kenya.

Legal implica tions
49. Upon ratification, the MLI will form palt of Kenya's donrestic law

3.4 ARTICLE BY ARTICLE CONSIDERATION OF PUBLIC SUBMISSIONS

3-4.7 Arhcle 2

PWC Kenya

50. PWC Kenya appeared before the Committee on ?7tt\ FebrLtatyl2024 made the following
submissions on Afiicle 2.

II.

III

Kcnya has notified l7 DTAs: Canada, Denntark, France, Gernlany, India, Itan,

Italy, Korea, Mauritius, Norway, Qatar, Seychelles, South Africa, Sweden, United

Arab Emirates, United Kingdonl, Zambia.
Kenya has included DTAs that are signed bLrt not ratifiedlin force- Italy atrd

Marrritins. hr this case, other signed DTAS that ale not ratified shor.rld also be

incl"rded in tlie list of notifications. Thcse includc Chirta, EAC, Kuwait and

Nethellands.
Kenya should al'oid having to rc-neSotiate bilatet'a) agrcctttents that are already

signed and ensnre it meets the ntinintunr BEPS standards.

Anjarwalla & I(hanna LLP

51. Anjarwalla Khanr,a LLP appealed befon: the Cottttrrittee otr 27tl' Febrtmry,2024 and

nrade the follorving subnrissions on Article 2.

I. Kenya has a total of seventeen (17) Covel'ed Tax Agltelllellts. Ortt of the I 7, thl'ee

(3) ale yet to coute into force while the othcl follrteell (14) are ah'eady in force.
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ltt

By recognisirrg the Covered Tax Agr.eenlents, Kenya clarifies the existirrg bilater.al
tax treaties and identifies the courltries with which Kenya will nrodify the bilateral
treaties without having to renegotiate each of thelll in alignment with the MLI
mechanisru.
The table below breaks down the covered agreenrerlts and their inrplication on
Kenya's notification.

Atreement
Gelrnany

I ralr

Italy

Mauritius

Norway

United AIab Enrimtes

United Kingdonr

Zanrbia

Position
Gellllarly has not notified the clepositaty
ol1 its aSreenlent with Kenya.
lrarr does not appear on the list of
signatolies and parties to the MLI
Kenya is not listed as one of the cover.ed
agrtenlents, and the agreenrent has llot
entered into force despite having been
siSned on 15 October 1979.
Mauritius has not included il in its
notification.
Norway has ltot inchrded Kenya in its
notificatiou.
Thet'e is a nrisntatch between the
agrcenrents notified by Kenya and UAE.
Kenya's notificatiorr peltains to an original
a8r'eeruent signed on 22 Februaty 201,7
whereas the UAE's notification is dated 17

July 2012.
Thet'e is a notification mislnatch ill
relation to the dates of entry into force of
the aSreements.
Kenya makes a notification on the original
agreenlent which cante into force on 30
Septenrber 1977 whereas the United
Kingdonr makes a notification on the
oliginal instrr.rment and all anrending
instrunlent thal carlle into force on 30
Septenrber 1977.
Zanrbia does not appeaf ol1 the list of
signatories and parties to tlle MLI.

Bowmaru LLP

52. Bownlans LLP appeat ed appear ed befor.e the Conllllittee on 2Zrn lebrtary,2OZ4 nlade the
following subnrissions in relatiotrs to Articte Z.

Kenya should anrend its proposed list of DoLrble Taxation Agl.eenlents that it seeks
to have covered by the provisions of the l\4ultilateral Couventiou to pleveltt Base
Erosion and Profit Shifting to include the Double Taxation Agreenrent with Kor.ea.
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II

II

III.

II.

Further, Kenya should expedite negotiations outside of the Multilateml
Collvention to Prtvent Base Erosion and Pr',ofit Shifting to ensttre that the Double

Taxation Agleenrents with Gelnlarly, han, and Zantbia comply with the minintunt

standard requirements.

,/ustification

Korea already latified the Multilateral Convention to Prevertt Base Erosion and

Profit ShiftinS on 13 May ZO2O and included the Double Taxatiotr Agleement

with Kenya as forming palt of its agreerlents that it warlts covered by the

Conventioll.

On the othel' hand, Germany ratified the Convention on 18 Decenlber 2020 but

did not include the Kenya-Gernrany Double Taxation ASreentent as among the

agreenlents it seeks to modify through the Conyention. Accordingly, any

nrodifications can only be achieved outside the Convention.
As of 22 Febrrrary 2024, Z.antbia and han are not siSnatories to thc ML['

Accordingly, it may be quicker and lrlole efficient to nrodify the two Double

Taxatiorr Agreenlents outside of the Convention.

Keuya should considel inclrrding irlto the list of DTAS to bc covcred by the

Corrverrtion agleenrellts that have beer signed btrt not yet entet'ed ittto fo|ce. The

iuclusiorr of the above DTAS in the list of DTAS to be covet'cd by thc MLI rvill

provide fol their expeditious urodification in line with the BEPS ptoiect llleasutes

and ensule that the DTAS ale in line rvith the MI.l by the tinre they are ellteled

into force,
DTAS that have been sigtted but not yet irl tbrce ltave been iltcludcd for'

considelatiou in the subseqLrent Articlcs alld it wotrld thcletbL'e be pltrdetrl to ltavc

thenr inclLrcled trndel Alticle 2.

Kenya Private Sector Alliance (IGPSA)

53. Kenya Private Sector Alliance (KEPSA) bcfore the Committee on 27rl' Febru ary,2024 and

proposed tlut Kenya should reserve the right to exclude specific taxes and tax reginles

deemed essential for economic stability fi'onl the Convention's scope. This is to maintaill

the predictability and stability of Kenya's tax systent and safegtrard tax regimes clitical
for national developmcnt and investment attraction.

PIG Consulting
54. PKF appeartd appeared before the Comntittee on 2 7rt'Februat!,2024 nrade the following

submissions in relations to Arlicle 2.

Okoa Uchumi
55. Okoa Uchunri subnritted as follows-

(i) 'l1le desiSrration of all of Kenya's tax treatics as Covel'ed Tax Agreenrents (CIA) is a

welconte Irtove.
(ii) Given that the MLI seeks to addr.css BEPS issttes, it is inrperative that as llrarly

agreenlents as possible are covered. It should be noled however that both bilateral
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tl'eaty parlnel's will need to identify a tr.eaty as a CTA in order for.treaties to be
nlodified.

Ernst & Young LLP

56. Ernst & Young LLP appeared appeared befor.e the Conrnrittee on 27tt Feb:,-rtaty, ZO24
nlade the following subnrissions irr relations to Article 2.

I. Kenya shor.rld r.rpdate the notificatioll urrder. Article 22 to incltde to the list of
coveled agreenrents, double taxatioll agreelllents that have beerr signed but ar.e

not yct in force. The agreenlellts that ar.e signed btLt not yet in force include those
with China, ltaly, Kuwait, Maru.itius and Netherlands.

II. Upon signing tlle MLI on 26 Novenrber 2019, Kellya plovided a provisional list
of expected rcserwatiorrs arrd notifications for I 7 coveted tax agreenlerlts.

III. The coveled tax agreenrents listed in the provisional list include t 5 active doLrblc
tax atreenlerlts and 2 sigaed agreenlents not yet irr force i.e. Italy and Mauritius.

IV. The provisional list should be updated to include the following double tax
agreements befor.e deposit of the irlstrunlent of ratification, acceptance oI
apprcval: Chirra, Kuwait, and Netherlands. This will pronrote consistency by
ensuring all signed double taxation agrreruents arc covered by the corlvention.

RSM (Eastern Africa)

57. RSM (Eastern Africa) appeared appeared before the Conrmittee on ZSttt lebnlary,2024
nrade the following submissions in relations to Article 2.

Renrove item T (ltaly) and 9 (Mauritiru) fronr the list of agreenrents that the
Conventiott applies to ol add Rll atreellrents that have been signed but are not
in force as follows:

Couniry
China
EAC

Italy
Kuwait
Mauritius
Netherlands

Date signed
21/09/2017
30/ 11/2010
03/03/2016
12/ tl /2013
76/ 10/2019
22/07 /2015

./u8lt'ftcatiotl

Article 2 ( 1) (a) (i) of the MLI provides

"(a) The lenn "Covercd Tax,$tcetnatl" nrans an agtyenrnt for the
avoidance of double laxation with rcqtect lo laxes on incdlr (whcther
or rDt o te[ taxcs arc also covctcd); (i) thal is h lotce betwcelt two o!'
tote:..."

This provides, in nrandatory temrs) that an agleentent nccds to be in force, in
order for the Convention to apply. Thelefole, the agreenlents with Italy alld
Manritius need to be excluded, given that they ar.e not ill fol.ce.

II
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III. Alterrlative to the above, all aSreements that have been signed, but are not yet

in force, should be included as Covered Tax Agreentents.

IV These ag|eements have been negotiated and signed; therefore, there may be

linlited opportunities to nlodify or re-neSotiate these agrccments. Includirg
thenr within the anlbit of the MLI will ensure that the agreements will conlply

with the Convention, should they conre into force.

Under the proposed List of Reservatiotr ancl Notification, only two(2) out of
the six(6) a8r'eelnellts that Kenya has signed but are not yet in folce have been

included. No reason ot' justification is provided to exclude the other four

agrrenlents.

COMMITTEE OBSERVATIONS

58. The Conrmittee considered the proposals by the stakeholders ol1 Article 2 of the

Agreement and nrade the following observations

(a) Article 2 of the MLI provides for the interpretation of terms which include

"Covered Tax Agreement" or CIA which means an agreement for the avoidance

of double taxation with respect to income tax in force between two or more parties

orjurisdictions or territories which are parties to an agreement and with respect

to which each Party has made a nofification to the Depositary listing the

agreement;
(b) The import of Article 2 of the MJ,l is that the MLI provisions will apply in respect

of the listed DTAS and Kenya will benefit from the benefrts of the provisions where

both Confracti.trg Jurisdictions have adopted the same provisionsl
(c) Kenya has notified 17 CTAs, namely, Canada,Denmark, France, Germanyr lndia,

Iran, Italy, Korea, Mauritius, Norway, Qatar, Seychelles, South Africa, Sweden,

United Arab Emirates, United Kingdom and Tambial
(d) The stakeholders' submissions dwell on the noiifications on CIAs but do not

express any lEservations on the text of Article 2 of the MLI.

3,4.2 Arttcle 3

Bowmans LLP

59. Bowntalts LLP subnlitted that the provision shotrld be adopted for all the Double Taxatiorl

Agreements proposed to be covered by the Collvention as proposed.

lushficatrbn
Hyblid nrismatches have fol a long tinre led to a loss of tax reventles to Sovelunlents.

Kenya Private Sector Alliance (KXPSA)

60. KEPSA proposed that l(er1ya should t'eserve the right to treat entities by its donrestic law
regardirrg trallspareltcy and taxation. This is to nraintain the stability alld predictability

of Kenya's tax systenl, ensure that entities operating within its jurisdictioll are taxed in
accordance with local legislation aud ecotrotrtic policy. In addition, despite the

Conventiorr's pfovisiorrs, Kenya rlray reserve the l'i8ht to tt'eat celtain tmnspal'ent entities
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as residerlts fol tax pulposes, depending on their.conlrol arrd llarlagerlrent location. This
is to plevent hybrid misrnatch arrarlgentents that exploit diffelences in the tax tl.eatnlent
of entities across j urisdictions, ensuring tax fair.ness.

Okoa Uchumi
6l . Olioa Uchunri subnritted as follou,s-

(i) Kenya has rrot nrade any reselvations r.lrlde !. Ar.ticlc 3 par.agraph 5 of thc MLI as such
Article 3 will apply.

(ii) This is a welconre nlove. It shotrld lrowever. be noted that tlle application of thrs Al.ticle
will be sLrbject to the agleenrerlt of correspondirrg tax tl.eaty partllers.

(iii) Alticle 3 inrplerllents t ecorrtnrendations outlined in BEPS Action 2 (Netrtlalising the
Efttcts ol Hyblid Misnratch Arrarrgements) and BEPS Action 6 (Preventing the
Grarrting of Tr eaty Beltefits in Inappropriate Cir.cumstances). It addresses the issrre of
a ntisnratch irl the tax tr.eatnrent of hybricl entities and avoids doLrble taxation ot
double norr-taxation. It is inrper.ative that sollrce courrtries protect their tax base
where errtities arc trtated as taxable in one jurisdiction and non-taxable in another.

COMMIT'ITE OBSERVATIONS

62. The Commiftee considered the proposals by the stakeholders on Article 3 of the
Atreement and made the following obseryations-

(a) Kenya has made a notification to apply the provision;

(b) Article 3 of the MLI provides for the taxation of Fiscally Transparent Entities (FTEs)

and this will prevent double non-taxafion or reduced taxation caused by
mismatch of nrles.

3.4.3 Article 4

Bowmans LLP

63. Borvnrarrs LLP slrbnlitted that Kellya should reserve the r.ight for the entirrty of alticle 4
not to apply to all the DoLrble Taxation Agreel eltts that it seeks covel.ed by the
Conventioll so that this a[ticle 4 does llot apply to the agr.eerllents it intends to be covered
by the Convenlion.

"/ushTication

I. The Mutual Agreenlent Procedurc process between countlies takes consider.able
antoLrrrt of time to lesolye. In the nleantillre, an elltity that is dual residcnt would rrot
be able to benefit fronr thc plovisiorrs of the Double Taxatioll Agreelllent which rvould
negate the entile pLrrpose of having the DoLrble Taxation Agreerrrent in the first placc.

II The Double Taxation Atl'eelllents in folce between Kenya and various countries
provide valious options for lesoJving issrres of dual r.esidcncy by holdirrg that such an
impasse shall be deternrined by fol exanrple, the place of efttctive llanagellcltt (e.S.

the Kenya-Frarrce Double Taxation Agreelllellt).
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III. 'l herefore, Kenya should endeavoul to amend the Dorrble Taxation ASreenlents that

is has specific issues with their wording regarding the specific clause instead of
subjecting all Double Taxatioll Agleenrents to the Mutrnl Agreement Procedurc in a

bit to resolve a dual lesidency dispute.

Kenya Private Sector AUiance (KEPSA)

64. KEPSA subnritted the followirrg-

I. Kenya should reserve the riSht to apply donrestic law to resolve cases of dual

resident entities. This is to erlsur€ that tax residency is determined in a nuttner
that is consistellt with Kenya's econonric intelests and administrative pt?ctices.

ll. Provisions should be irrserted allowing Kenya to set its own tules on intet'est

deductibility to plevent base erbsion. Adapt interest deduction mlcs

considering Kenya's developnrent financing needs and investnrent climate. This is

to retain control over an essential aspect of coqrorate taxation and to safeguard

against aggrcssive tax planning strategies.

PKF Consulting
65. PKF subnritted as follows-

Kenya shoLrld consider adopting the plovisions fbr the deternrination of the tax

t'esidency of a person othel tlun an individual that havc beeu provided uudet'

Paragraph 1 of Alticlc 4 of the MLI, nrodified rvith the reservation Lurder'

paragraph 3(e) of Article 4 of the MLL This nrodification provides for replacentent

of the last serrtence of Article 4('l ) with the following text.

II. Therefole, the adopted Paraglaph 4(1) ofArticle 4 should reac{ as:

"Wlete by rcaton o| the provisions ol pnngtztph I n persot othcl' tha an indit idual is s

tcsidctrt of bolh Contunctirg Slnles, thc cor pelc l authorilies ol'lhe Conhnclitg Statcs shall

c detvot to dctcfltfirc by nutual agteencnt thcCo ltnctittg Stale ol' tvhich such p nn
shall bc dccntcd to bc a tcsidcnl lbr thc putTtoscs ol the Cont ution, havirls )xqard to ils

]lroe ol elfective natnscne t, lhe place wherc it is itcotporated or othefiisc
cottstittttcd tutd att), ctllrr rclcvitttl lhctors- ltt thc alrscttcc of sach Bn agtcencnt, such

petstn shall not bc cnlitlcd to n ), lvlicf or exclnpliol fioln tax pt'ovided by lhe Covercd

Tax Agttencrt"

III. The effect of this nlodification is that it will ensule corllpetent autholities of the

contractilEi jurisdictions will rrot be l)el nlitted to aSlee to glant atry re lief ot'

cxerrrption f|orrr tax provided by the Covelcd Tax Agleelllellt urtless they ate atle
to aglee on the Corrtr actingJurisdiction of rvhich the pelson described irt palaglaph

shali be deenred to be a rtsident fot the prLrposes of the Covered Tax A8r'eenlent.

Okoa Uchumi
66. Okoa Uchunri subnritted as follows-

(i) Kenya has rrot nrade auy leselvations trnder Article 4(3) (b) tht'ough (d) of llte
MLI. As such Article 4 rvill apply.
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(ii) The inrplenrentation of Articlc 4 in all Kenyan treaties is a welconte nrovc. It will
howevel depend on whether the other contracting states make a trotification with
respect of a provision in the CTA.

(iiD Article 4 inrplenrents Reconrnrendations outlirled in the BEPS Actioll 6
(Prcvcrltirlg the Glantirrg of 'D'eaty Renefits i11 lnapploriate Cilc uursta Irces), it
deals with the e-bleaker lules for dual-r'esident entities and allows fol the

dctclnrination of lcsidency by rutrtual a8t'eellleltt procedLttes. 'fhe adoptiorl of this
Al'ticle prevents thc r artipulation of tie bleakel Iules fo| tax avoidance.

COMMJTTEE OBSERVATIONS

67. The Committtee considered the proposals by the stakeholders on Article 4 of the
ASrecment and made the following observations-

I. futicle 4 of the MLI provides dual resident entities and contains a tie breaker rule
for determining the tax residence of companies which are deemed to be resident
of more than one jurisdiction under domestic provisions- It provides that the
competent authorities of the Contracting Jurisdictions shall determine a sole
jurisdiction of residence by mutual agreement having regard to that comPany's
place of effective manaSement, the place where it is incorporated or otherwise
constituted and any other relevant factors. Where an aSreement cannot be

reached, the company shall only be entitled to treaty benefits to the extent that the
competent authorities of the Contracting Jurisdictions are in agreementl

II. Kenya has made a notification on Article 4 and chooses to apply the tie-breaker
test;

III. This provision will ensure that companies make their tax residence clear and
prevent abuse of the tax treaty.

3.4.4 Article 5

Bowmans LLP

68. Bownrans LLP a3reed with the Kenya's rtselvation on Alticle 5.

Justifica tion

The ovelridirrg goal of Article 5 of the Convention is to ensurre that jurisdictions
telieve double taxation by clediting fot'eign tax against dorrlestic tax l'ather tllan
exenrptiug foleign inconre fronr donlestic tax.

II A leason for Kenya lrot to adopt Article 5 would be that in alutost all its treaties,

Kenya applies the crtdit nrethod in relieving dotrble taxation with lespect to incorlle
of its residents. Case exanrple of this is that withholding tax withheld by other
coLrntlies orr irltelest arld royalty inconre earned by Kenyan residents is available as

a cledit against tax payable in Kenya on such intet'est and royalty illcollle.
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Kenya Private Sector Alliance (IGPSA)

69. KEPSA nrade the following subnrissions:

l. Kenya should reserve the riSht to apply its ntethods for elinlinating double

taxation urore suited to its tax systelll. This is to avoid the imposition of urethods

that nlay not be conrpatible with Kenya's existiIlS tax policies, ensuring a balanced

and fair apploach to tax adr.nirristrztiolr.

ll Additionally, Kenya should reserve the right to coutir.nte applying the credit

method to eliminate double taxation. This is to pleserve the curr€nt tax crcdit

systenr, which provides clality and certainty to both donlestic and fortign
investols, and to retain the flexibility to incentivize certain ecottotttic activities.

III Kenya should leselve tlle right to define a Services Permanent Establishnrent (PE)

based on the duration and natur e ofactivities carried orrt by fot'ei8n entities within
its ten'itoly. This is to adapt the international PE standards to Kenya's econontic

context, ensuring that significant econorllic activities conducted within its

jurisdiction are subject to taxatiorr.

IV Kenya should rcserve the l'i8ht not to apply the switch-over clartse, allowing it to

continue usinS the exenrption method to fot'eign inconre where this is critical to
its illvestnlent policy. This is to prtvent disnrption to established irlvestnlent

stluctnres arrd provide investors with certainty regarcling the tax tl'eatnteflt of
foreign incorle, thereby p[eserving Kenya as a stable iuveshlent destilration.

[urther, Kenya may seek modifications to ensttre that its tax incentive proSranls,

designed to attract foreign investnrent, do I.rot fall foul of BEPS Action 5 but rentain

conrpetitive.This is to balance between adhering to intelnational standards and

ruaintaillirlS attractive investurent irrcentives.

VI Further, the scope of capital gains taxable in Kenya should be nart'owed to only

those flonr real property within Kenyan borders. This will etrsure that Kenya

retains the right to tax gains fronr transfet'ring intmovable property located within
its jurisdictiorr, which is a significant source of tax reventte.

Okoa Uchumi
70. Okoa Uchuuri subrrritted as follows

I. Kenya has reserved the light for Article 5 to not apply to gfAs

II. lt is recomnreuded that this Article is adopted

II I. Article 5 iurplenrents recourntendations outlined in the BEPS Actioll 2
(Neutralisins the Eftects of Hybrid Mistrratch Anangenrents). Article 5 addresses

double non-taxation that arises whetr a CTA exenlpts foreigu inconle fi'oul

taxation in the jrrrisdiction in lhe jutisdictiotr of lesidence whet'e the othet'

colr'esponding treaty partner also does not tax this inconre. It proposes either:

Optiort A:the denial of an exeutption arrd the application of tax credit.
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Option B: the denial of an exemption for dividends tr.eated as deductible in the
payer jurisdiction with the allowance of a tax credit fol.any tax paid attributable
to that inconle.
Option C the use of the full credit method based on Article 238 of the OECD
Model Tax Convention on all types of incolue that the tl.€aty allows the other.
contry to lax.

It is reconrnrerrded that eithel.of the option is adopted with a shollg pr.eference
tbl Option C.

RSM (Eastern Africa)
7l . RSM (Enstel'lr Africa) ntade the followirrg subnrissions.

l. Pru'suant to Article 5 ( I0) of the Convention, Kenya corrsiders that its Covercd Tax
Agreellrents contain the prcvisions dercribed in Article 5, Paragraphs 2,31,5 and
6.

II The provisions ofArticle 5(2) to 5(6) appear in all existing trcaties that Kenya has,
as sunttttarised in the table below. Therefore the reservation contradicts existint
agreenlents, creating lacunae.

Atreemcnt Articlc in Agreement
Canada 14(1) and 14(Z)
Derrnrark 25(2) (a),25(2)(b) and 25(3)

France 22(2)(b)

Gernrany 23(7) and 23(2)(a)

lndia 25

It?n 23(1),23(2)(a) a:ad 23(2)(b)

Italy 23(1)

Kolea Z3(1) and 23(2)

Mauritius 19(2)(n) and 19(2) (b)

Norway 25(2)(a),25(2)(b) anct 25(3)

Qatar 23

Seychelles 23(l)

South Afi'ica 23(a) and 23(b)

Sweden 22(2) ancl Z2(3)

UAE 24

UK 26(1)(b) and 26(3) (b)

Zantbia 16(2) and 16(S)

Kenya should not feseNe the right for Article not to apply with respect to all of
its Covered Tax Agreenlellt. 'l1re principal objective of a Dolrble Taxatior.r
Agreenrent is to linrit instarrces of double taxation on incontes.

Itt
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IV. The provrsrons of Article 5(2) to 5(6) are cntrcal rn creatinS certainty and

transparency and hmit rnstance of double taxatton or double non-taxation
Addihonally, the plovrsrons will prevent cascs of over-claiuttng tax reltefs.

COMMITTIE OBSERVATIONS

72. The Committtec considered the proposals by the stakcholders on Article 5 of thc

Agreemcnt and made thc following obseryations:

I. Kcnya has exprcsscd its intcntion to placc a rescrvafion for the entircty of Article
5 of thc MLI not to apply with respcct 1o all of its Covcrcd Tax Agecmcnts (CIAs);

II Kenya's domestic law as well as DTAs apply the crcdit mcthod for climination of
double taxsfion instcad of thc cxcmption mcthod.

3.4.5 Articlc 6

Bowmars LLP

73. Bownans LLP agreed with Kenya's notification on Artrcle 6. Kenya conftrnted that all lts
Double Taxation ASrcements rntendcd to be covered by the Convenhon contarn thc

nrandatory provisron on inlentlon to elinrinatc double taxation without creating

opportunities fol non-taxation or reduced taxation.
74. Kcnya also proposed to rnclude rn the preambles of its Double Taxatton Agrcenlents

rntended to be covcred by the Conventron, the provislon on the desttc to dcvelop an
econonric relatronshrp or cnhancc cooperation in tax nlattcrs

Justifrcation
The prcamble enrphasizes that tax treatics are not lntended to crcate opportunittcs for
non-taxatlon or reduced taxatlon through tax evasron or avotdance, rncluding through
treaty-shopplng arranSenlents.

Kcnya Privatc Sector Alliance (KEPSA)

75. KEPSA noted that, Kenya shoulcl affrlm rts conlnutment to the mrnrmunt standa|ds but
Ieserve the rlSht to apply these rn a nranner that best fits lts donrestlc tax pohcy oblectives.

76. This is to confrlnr Kenya's stance atalnst tax cvasion and avoidance whtle enstrring thal

rts application of the MLI's nrrninrum standalds does not undc rne rts ability to attract
and retain investment

Okoa Uchumi
77 Okoa Uchumr srrbmitted as follows-

Kenya lras rlot nrade ally reser-vatrons rrnder Artlcle 6(4) The adoptlon of thrs

Artrcle rs welconre.
Altrcle 6 rmpleurents leconlnlendatrorls outhtrc tu the BEPS Achon 6 (PL'cvcnturg

the Gl'antrnS of Tl'eaty Berleflts ln Inapploplrate Ctrcuntstances). The preantble

langtrage that rerferates tlle coml itment to not creatrnS opportuntttes for tlcaty
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shoppirlS tlirough the avoidance or evasiou of tax is welconre. This Alticle rs a
nlillilllunr standald that carrnot be opted out of.

COMM]TITE OBSERVATIONS

78. The Committtee considered the proposals by the stakeholders on Article 6 of the
ASreement and made the following obseryations:

I. Article 6 ofthe MLI provides that a CTA shallbc modified to include the following
prcamble text:

"lntending to eliminate double taxation with respect to the taxes covered by this
agreement without creating opportunifies for non-taxation or reduced taxation
through tax eyasion or avoidance (including through treaty-shopping
arrangements aimed at obtaining reliefs provided in this agreement for the
indirect benefit of residents of third jurisdictions)"

II Kenya has made a notification on Article 6 of the MLI and chooses to adopt the
full preamble language in all its CTAs;

III. The provision will allow the DTAs to be interpreted in a way that eliminates treaty
shopping, doule taxation, and double non-taxation.

3.4.6 Art:.cle 7

The Law Society of Kenya (LSK)

79. The Law Society of l(cnya ntade the following subnrissions.

I. The Sinrplified LOB can sinrplify tax adnrirristratior.r by providirrg clear rules otr
who is entitled to tleaty benefits. However, therc haye beell counteralgunlent
against sinrplified LOB that this plocess decentralizes the principal-purpose test,
which increases the risk of the asynlnletlical application of the plovision.

II

III

IV

lf it does inclease the lisk of a non-standard application, tlrere will be a greater'
intpact felt on nrultinational conrpanies, which nray discourage their
expansiou/explolatioll in the country.

The sinrplified LOB corrld nrake it tuore ditTicult for foreign conrpanies to invest
in the country, as they nray be unsule of whether they will be entitled to tleaty
benefits. Specifically, those tax payers who do not anrount to "qualified persons"
tundel paragraph 9 and their activities do not qualify as "active conduct of a

btrsiness" rrndel paragraplr I 0(a).

Itt sutrtntary, it could restlict access to tax treaties fol soure courpanies, fnrther'
discorrlaging illvestnlerlt.

Inrpleluerttin8 the Sinrplificcl LOtl while at tlle sanle tinle othel corltracting pal'tics
to the Covered'fax Agl'eeurerlts with Kellya have opted for anothel leSinle of
pleventing trcaty abuse, the sinrplified LOI) ntay not be includcd in tax tleaties
signed by Kenya. Only the t'PT rvill apply in this case.
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Recommendation

Conduct a thorough inrpact assessnrent. Kenya should carefirlly aualyse the

potential econonric, administrative, and legal intpacts of adopting the Simplified

LOB across the I 7 Covered 'lax Agreenlerlts.

This shoLrld include consultations rvith stakeholcters like brrsinesses, tax

professionals, and civil society.

III Unless Kenya attains a uniform accold with all its partner states in the Covered

Tax Agreements, Kenya will have to shoulder and plepare for both the principal-
pLrrpose (PPT) of a transaction as well as a conlbinatioll of Pm and Sintplified

Linritation of Berlefits (Sinrplified LOB).

Bowmans LLP

80. Bowmans LLP aSrcccl with Kenya's position on Article 7. Fnrther', considering the

pr.oposed adoption of the simplified Linlitatioll on Benefits provisions, the provisions of

section 4t (2) of the Incorne Tax Act should be deleted. The sintplified Lintitatiol on

Benefits provision is more extensive in determining which pcrsons would be entitled to

tlre tleaty benefits as conrpared to the current provisions of section 41 (2) of the Inconte

Tax Act that are relied upon by Kenya to linlit the benefits ofa treaty.

Justificatiofi
The Simplified Limitation on Benefits provision is nrore extensive in determining which
persons would bc entitled to the treaty berlefits as compar€d to the currtnt provisions of
section 41(2) of the Income Tax Act that are relied upon by Kenya to linrit the benefits of
a t[eaty.

Okoa Uchumi
81. okoa Uchunri subnritted the following-

Kenya has opted to apply the Sinrplified Limitatior.r of Benefits Plovision. This is a

welconre move.

Article 7 inrplements reconrmendatiol.ls outlined in the BEPS Action 6 (Pleventing

the Gr:anting of Tleaty Benefits in Inapptopriate Circulrrstances). There are thl'ee

activities for preventing treaty shopping and othel abusive arrangeluellts. Olle is to

nse a conrbination of a Linritatiorr on Denefits provision together with a Plincipal

PLrrpose test. The second is the use of a Principal Purpose test alone. And the thild is
a Linritation on Benefits lule with rules that are aiured at cttrbing conduit finalrcing

aSreenlents. The adoption of the Sinrplified Linritation on Beuefits rule is welcottte.

It.

K.EPSA

82. KEPSA nrade the lollorving subnrissiols

Kenya shor.rld leserve the light to apply a utore detailed Linritatioll otr Benefits clattse

iu place of the Principal Purpose Test (Pm). This is to provicle greater clarity to
taxpayers and to avoid the potential fol subjective intel'pretatiorl of tt eaty abttse.
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II Additionally, Kenya should reserve the right to apply a donrestic anti-abuse rule in
conjunctiorr with or in place of the ppT. A donrestic anti-abuse rule tailored to Kenya,s
corrtext can p|ovide mole clal.ity and ceriainly, thus shielding local businesses frrcnr
the negative inrpacts of aggr.essive tax plannir.rg by itltel.tlational entities.

Further', Kcnya should nrodify the application ot the pm to allow for a nror.e objective
'Sinrplifiect l,inlitation on Betrefits' (SLOB) provision to be used itr its stead. The
sLLbjective natule of tlle I'n- can lead to unce|tair.rty ancl clisplrtes over the intent oi
tt'allsactions, potentially discouragirlg irlvestnrent. The SLOB pr.ovision is nror.e
tl'anslrarent and can provide greatel. certaiuty to br.rsinesses operating in I(enya.

Article 7 of the MLI provides for application of Simplified Limitation on Benefits
(LOB) provision as well as Principal ftrpose Test (ppl);

Kenya has made a notification on Article 7 of the MLI and chooses to apply the
Simplified Limitaiion on Benefits (SLOB) provision to all CIAs as a supplement lo
the Principal Purpose Test (PP-I); and

III

IV. A plovision should be inser.ted ensr-rring a trarlsparent and objective pr.ocess for
granting trcaty bellefits. l'his is to avoid trncertainty and disputes over. trrcaty
entitlenrents, enhancing Kenya's irrvestnlent clinlate.

Kenya should reserye the right to adopt and apply Contr.olled Foreign Contpanies
(CFC) rules that align with its econonric a^d fiscal interests. By nraintai,ing flexibility
in its CFC Inles, Kenya can target and curb profit shifting while providing cer-taitlty
to lllultinatiotrals operating rvithin its jut isdiction.

vl Kenya sllould resewe the right to define a pernrarrent Establishnrent (pE) in a nranner.
that Ieflects its economic r.eality and development goals. Reservation allows Kenya to
tailol the PE threshold to suit its ccononric envirorrrrrent, errcouraging foreign ctir.ect
illvestruerlt by ploviding clar.ity and cer.tail.rty. This will enhance Kenya,s
attractivelless as an iuvestnlent dcstination by aligning tax obhgations with on-the-
ground business operations, thus encour.aging fol.eign entities to establislr or expand
theil presence.

COMMITTTE OESERVATIONS

83. The Committtee considered the proposals by the stakeholders on Article Z of the
Agreement and made the following observations:

II

III. The SLOB provision is more objective than the PFt and provides clear parameters
that must be mel in order for treaty benefits to accrue.

3.4.7 Article 8

Bowmans LLP

84. Bownrans LLP subnrifled that Kenya proposed to llrake a r.eserwatiou for.the entirety of
Article 8 not to apply to its Double lhxatiotr Agrcelterlts with Canacla, Dennlark, Italy,
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Norway, and Sweden. This is because such Dorrble Taxation ASreenlents already

prescribe fol a ruininrunr holding period shorter than a 365-day period e.g. Double

Taxation Agreenrent with Canada provides for a 180-day holding peliod.

85. Bownrans LLP agreed with the proposal to adopt article 8 and the reservatious nude.

However, Kenya should withdnaw the reselvation ntade with respect to the aSreenrent

with Canada.

"/ustillication
Canada ralified the Convention on OI Decenrber 2019 and did not nrake a l€selvation

regarding article 8. Accordingly, Kenya making a reservation would effectively block the

entry into force of the provision whose ovelridirlg goal is to sh.enSthen anti-abuse

provisions.

Okoa Uchumi
86. okoa Uchumi submitted as follows-

Kenya has applied the rule on dividend transfer transactions to all CTAs. This is a

welconre nrove

II Article 8 implements reconlnrendations outlined irr the BEPS Action 6 (Preventing the

Granting of Trcaty Benefits in Inappropliate Circuntstauces). Treaties Senerally will
provide concessional rates on non-portfolio dividends paid to non-residents'
Taxpayers can abuse these concessions by incrrcasing shareholdings just before

dividends ale paid in order to obtain concessional tax mtes. This Article intloduces
anti-abuse rules that r.equire a minimunr holding period (365 days) befole access to

thesc concessional mtes. Thc adoption of this anti-abuse Article is welcome.

COMMITIEE OBSERVATIONS

87. The Committtee considered the proposals Ly the stakeholders on Article 8 of the

Agreement and made the following observations:

I. Article 8 of the MLI specifies anti-abuse rules for benefits provided to dividend

kansfer transactions consisfing of exempting or limiting the tax rate on dividends
paid by a company resident of a Contracting Jurisdiction to a beneficial owner or
recipient that is resident of the other Contracting Jurisdiction, provided certain

ownership requirements which need to be met throughout a 365-day period that

includes the day of payment of the dividend are mct. The 365-day holding period

will apply in place or in the absence of a minimum holding period contained in
the provisions described above;

II Kenya has made a notification on Article 8 of the Mtrl and chooses to apply the

provisionl and

III. The time and value thresholds introduced by the provision will ensure that there

is no abuse intended to obtain the lower rate.

3.4.8 Article 9
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PWC Kenya

88. PWC submitted as foltows-

The Article introdr.rces additional criteria of ,,365 days mirrimunt holding per.iod,,
in case of gains arising fronr alienation of shar.es or other par.ticipation rights if
such sharrcs ol rights derive nror.e than 5O% of their valtre fronr inrurovable
propel ty situated in the soulce jLrrisdictiou.

I(el1ya has opted to apply nrininrLrnt holding period threshold alollg with
ntininunr value delivation criter.ion of 5O%. The said provision shotrld apply to
CTA only if other CTA partner has cltosen to apply tlie said provision.
Thet'c is a conflict between donrcstic and DTA/MLI thteshold. Domestic threshold
shotrld be mised fronr 2Qo,6 lo 5O7o based orr intelnational best pr.actice.

Bowmans LLP

89. Bowmans LLP agreed with the proposal to adopt the provision

II

III

II

Juslification

The proposed provision wor-rld errsure tllat the gaills derived by a lesident of a
contractillS state fi.onl tlle trallsfer of shares which der.ive their. valr.re fronr
inrurovable property situated irl the other contractiltg state are only subject to CGT
if the inrnrovable propelty thr.eshold of fifty per cent (5O%) is achieved.

III

However, it is noteworthy that rrnder the lncorne Tax Act, a gaiu arising fi.om an
offshore transfer of shares is subject to tax in Kenya if the shales der:e 20% or
trtole their value frorn irrrnrovable property situated in Kenya.

The plovision in tlle Convention sets the thl.eshold at 50Zo. Therefore, the different
thresholds in the l(enyan Incorrre Tax Act and in the Convention may see entities
that are rcsidents of states without a Double Taxation Agr.eeltrellt with Kenya
pL'ejudiced sirlce they ar€ nlot e likely to achieve the 20% thrcsholcl ttran it is for
entities resident in corrntries that Kenya has a Double Taxation Agreenterlt with to
achieve the 50% thl€shold. The threshold irr the Kenya Inconle Tax Act shorrld be
raised to 50% to enslllr conforntity.

Okoa Uchumi
90. Okoa Uchruui sublllrtted that-

I. Kenya has opted to apply the anti-abuse provisions on taxation of capital gains fronr
the alienation of shar.cs or interests of land rich entities. This is a welconre nrove-

IL Alticle g inrplenrellts l.econrnrendatiorrs outlirred ill the BE[,S Action 6 (ITcvcntiry
the Gurttitg of n'.-aly Benefits itt l apprcprialc Cilr:unslances). Tax tr.eaties
typically plcselve the sour.ce countries right to tax capital gains attdbutable to r.eal
property i11 theil jrrr.isdictions. foreign entities avoid taxation of capital gains by co-
contlibuting other assets to a Iand r.ich entity so that is no Ionger land rich. Article
9 introd[ces a (365 days) period of testing if an elltity is lalld r.ich and cLrr.bs this
type of abuse. lt is thus inlportalrt to adopt tltese nreasul.es.



PKI Consulting
9l - PKF srrbnritted that-

Kenya has adopted to apply Article 9(4) of the MLI. Purstrarlt to Article 9(8) of tltc

MLI, Kenya has however cottsidered the DTAs betweell Ketrya atrd Catrada, Ftance,

Gcrnlally, India, Iran, Italy and Kor€a to contaill provisiotrs to deal capital gains

fronr alienation of shares.

Kenya should consider adopling Article 9(4) on all existing DTAs as provided

below;
II.

"For pu[lztses ofa L'ovcrcd Tax Agteenent, gait detived b1, a ttsidcnl ol a

Contractitg.lurbdjction lion the alia atiotr of slutt:s or c:ontpatable itlel$ts,
such as itct'csts irl a parttotship ot'trttsl, nay lx taxeditt thc other Cot laclitq

.Iurisdt'ctiott if, al atu, ti e duitts the 365 dalts pt126a1i1E thc slicnation, lhcsc

shates ot' c'ontpatvblc' intcresls derivcd nrorc than 5O per ccttl of thei'vafue
ditcc yor intlil'aclt,li ont itntttousrl c trt operty (tcal propet'ty) siluated it that

oth er cot 1 tunctitg.i urisdiction. "

III. This is because tlre above rllentiolled DTAs do tlot nleet all the couditions provided

by Article 9(4). For instance, Article l3(l)(b) of Keuya-ftauce frlA provides as

follows:

'Gatts liotn the alienation of shates oI'othcrflbhts irt a co!?tpar!/,, h'ustot a

con1nnble h&itutiolt, the asnts 01'p'ope y ofw4tich cottsisls ttlotL tha 50%

of their rahc ofot'derive ntorc than 5O% of thci' ualuc, dittctly of ildiectly
lhtotgh thc inlntiliott of one ot nrot.- cotnpanics, tt'usLe ot' contpanble
itstituttblts, fron inntovable pt opetly rcfefrEd toin Articlc 6 attd situatcd it
a cottnctitg statc ot'of t'tghts coutrccled vitlt sttclt inunovablc propety nay
be ta,Yed in that stala.-."

IV. The above Article 9(4) is deficient to the extent that it does trot prrcvide for a te$ilB
peliod e.g. 365 days preceding the alieuation. This deficiency is cotutrrou actoss all

the atb|enrelltioned f)TAs.
V. The adoption of Alticle 9(4) in all the OTAs Kenya has srgned with otherjuLisrticliotrs

will ensure that capital gains fronr the alienation of shat'es are taxed in the liglrt
julisdiction.

COMMITTEE'S OBSERVATION

92. The Committee considered the proposals by the stakeholders on Article 9 of the

Agreement and made the following observations:

I. Article 9 of the MLI entitles the state of source to tax capital Sains from a[enation
of shares or interest deriving their value principally frcm immovable property

situated in that state of source, where the value threshold is nlet at any time during

the 365 days precedinS alienation;

Kenya has made a notification on Article 9 of the MII and chooses to apply this

provision which addresses situations in which assets are contributed to an entity
II

39



shortly before the sale of shares in order to dilute the proportion of the value of
the entity that is derived from immovable properiy; and

Ilr. Kenya chooses to adopt the time and value thresholds to tax tains derived from
imntovable property to preyent treaty abuse.

3.4.9 Article 10

Bowmans LLP

93. Bownrans LLP agreed with Xenya's proposal to adopt the ptoposecl pl'ovision

"/uslifrcattbn
Under this p|ovision, tl.eaty berlefits witl be deniect where an elltity that is a residerrt of
onejurisdiction derives 'passive' inconre fi'orn the otherjurisdiction through a per.nranent
establishnrent locatcd in a third jurisdiction which is not apprupriately taxed.

KEPSA

94. KEPSA suburitted that Kenya should reserve the right to appty its domestic tax rate on
dividends if it is lower than the rate plovided irr the convention. This rcscrvation would
ensurc that Kenya renrains conlpetitive in attracting foreign investments by not
irrcreasing the tax burden on dividend income.

Okoa Uchumi
95. Okoa Uchulni subnritted that-

Kenya has opted to adopt Article 1O of the MLI by introducing an arrti-abuse rule for
pernranent establishrtrents sittnted in third jurisdictions. This is a welcome move.

Article l0 inrplenrents reconrnrendations outlined in the BEpS Action 6 (preventing
the Granting of Trrcaty Benefits in htapprcpriate Circulnstances). Or.dinarily, tax
treaties linrit the atllourlt of tax that can be inrposed on inconre deriyed fronr one
t|eaty jurisdiction by residents of the other tr.eaty jurisdiction. pe|nlanent
Establishments can be established in a third low-tax jurisdiction. This creates an
avenue for low or no tax on income wher.e inconre is considercd to be attributable to
these low tax jurixlictions.

II

III This anti-abuse rule denies treaty benefits where inconle is attl.ibutable to pernlanent
establishnrents located in low tax courltries if the tax in the thir.d jrrrisdiction is less
than 60% of the lax that worrld be imposed by the residence state. It is advisable to
adopt this anti-abuse llleaslrre to protect the tax base.

COMMITTTE OBSERVATIONS
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96. The Committee considered the proposals by the stakeholders on Article I0 of the

Agreement and made the following observations:

L Arficle 10 of the MLI provides for anti-abuse rule for permanent establishments
(PEs) situated in third jurisdictions. It provides that trcaty benefits will be denied

where an entity that is a resident of one country derives (passivc' income from the

other country through a permanent establishment located in a third country, and

that income is both exempt in the enfity's home country and subjeci to reduced

taxation in the third country (i.e. less than 60% of the tax that would be imposed

in the residence state if the lEs were located there).

II. Kenya has made a notification on the Article and chooses to adopt it for the

following reasons:
(a) None of the CTAs contain existing provisions that deny or limit benefits

availablc to an enterprise of a Contracting Jurisdiction where there is risk

of double non-taxationl

(b) To preserve its taxing rights where the income is exempt in the other

ContractinS Jurisdiction and subject to rcduced taxation in a third
jurisdiction to avoid double non-taxation.

S.4.10 Arficle 11

Bowmans LLP

97. Bowmans LLP a8r'eed with Kenya's proposal to adopt tlte proposed provision.

,/ustifrcation
Thc provision r€spects the prirrciple that a tax treaty will generally not restrict a

jurisdiction's riSht to tax its own residents.

KEPSA

98. KEPSA submitted that Kenya should rcserve the right to apply its domestic withholding
tax rates on irlterest and royalty paynlellts to nou-r'esidents. This reservation ensures that

Kenya retains the ability to tax payr.nents that significantly iltlpact its tax base, providing
tax certainty to investors while presel1r'illS the country's revenue front these sources.

Okoa Uchumi
99. Okoa Uchunri subruitted as follows-

I. Kenya has not nrade any reservations rtndet'Alticle 11 palag|aph 3 of the MLI. It

thus preserves the right of a country to tax its own residents. This is a rvelconle

nlove.

II Article 11 irnplenrents reconrntendatiotrs outlined in the BEPS Action 6 (Pteventitq

fhe Gtatttittg of Ttealy De efils h h?Bppt opiate Cictutisla ces) - Sonrc treaties linrit
a country's dght to tax its own t'esidents where they arc intelprcted as colltraly to

treaty plovisions wlrele they ale deeuted to amotlnt to tt'eat overl'ide. Alticle 11

contains a saving clause that clarifies tllat tt'eaties do not t'estrict a cottlrtty's t iSht

to tax its own resideuts except with lespect to certain tl'caty pLovisions. Il is thtts

welconre fo| developinS colultries to adopt this Article.
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COMMITTEE OBSERVATIONS

100. The Comrnittee considered the proposals by the stakeholders on Atticle 11 of the
Agreement and obsewed that Kenya has made a 

^otification 
on Article 1 1 of the MLI and

chooses too adopt the provision for the following reasons:

(a) None ofthe CTAs contains an exisfing savings clause which preserves the right
of a contracting jurisdiction to tax its own residents; and

(b) The plovision will ensure that Kenya's right to tax her residents is not
restricted.

3.4,77 l\rncle 72

Bowmans LLP

l0l . Bownlarls LLP agreed rvith Kenya's proposal to adopt the proposed provision.

/ustlTicaltbn
The ploposed provision r.vill be beneficial in captrlring rllore tr.ansactiorls tl.rat wotrld
otherwisc not be captured by Kenya's pernrarlent establishlllellt pt.ovistolls.

KEPSA

102. KEPSA subnlitted as follows -
Keuya should reserve the right to apply its donlestic withholding tax rates oll
intelest arld royalty paynlents to rron-residents. This reservation ensures that
Kellya l€tailrs the ability to tax paynlents that significantly ilnpact its tax basc,
providing lax certainty to investors rvhile preser.ving the countr.y's r.evenue fi.oul
tltese sources.

Il. Kenya shotrld reserve the right to apply donrestic laws to tax digital economy
activities not adequately cover.ed lurder the Conventiotr. Given the significant
growth of the digital ecollollly, this reservation allows Kenya the flexibility to
introduce and adapt taxatioll nl€asures that ensru.e fail taxation of cligital
br"rsiness activities arld pl'otect its tax base in this r.apidly evolving sector..

Okoa Uchumi
103. Okoa Uchunri subnritted the followirrg:-

Kenya has intplemented Alticle 12 orr thc Artificial Avoidance of PE status through
Conrnrissiouaile Agl.eellellts. This is a welorrre nrove.

II Alticle 12 inrplenrents recorlnrendations outlilled in the BEPS Action 7 (Prxve titg
the Arlificittl Avoidatrcc of Pannancltt ilstablishnent Stal,/s). 'l-he establishntent of
a PE rcsrrlts in a taxable pl'esence. Conrpanies can horvevcr interpose agency
armrgcnlcrlts to artificially avoid creating a PE in order to plevetlt host corurtries
fronr taxing those business plofits.

Atticle l2 will ensure that a PE will be deenred to exist wher€ an inter.nrecliary
habitually coucludcs contlacts or plays a priucipal role in conclnding business

+z
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contracts. As sr.rch, developing countries should adopt this provision to protect its

tax base.

COMMITITE OBSERVATIONS

104. The Committee observed that Kenya has made a notification to adopt the provision
for the following rcasons:

I. The provision expands the PE definition to capfure commissionaire arrangements
by multinational enterprises; and

II. the provision will ensure a PE is created wherc value is created in Kenya and

allow taxation of the resulting prcfrts.

3.4.12 Article 1S

Bowmans LLP

105. Bowmans LLP agreed with Kenya's prcposal to adopt the proposed provision where

Kenya has rcsewed the right of option A not to apply to its Double Taxation Agr€enlents
with India, Norway, Qatar, South Africa, and Swedcn. Accordingly, for those Double

Taxation ASreenrents, the list of activities specified as not constituting a permanent
establishment will continue to be in force.

106. However, Kenya has proposed that Option A forits othcr Double Taxation Agreements

covered by the Convention that do not explicitly list specific activities as constitutinS a
permanent establishnrent.

/ush'frcation
Once the Convention is in force, only genuine preparatory or auxiliary activities will be

excluded from the definition ofpermancnt establishment. Accordingly, Kcnya will be ablc

to tax any income generated by such lxrmanent establishnlents that it would have

otherwise not been able to tax.

RSM (Eastern Africa)
107. RSM (Eastern Africa) made the following subnrissions.

l. Pursuant to Article 13(7) of the Convention, Kenya should choose to apply option
B under Article I3(I) and not option A.

II. Pursuant to Article 13 (7), the proposed List of Reservation and Notification should

include a Iist of Covered Tax Agreements which corrtain a provision described in
paragraph (a) of paragraph 5, as well as the article and parzgraph number of
each such provision.

Agreement Article in Agreement

Canada
f)ennrark

Fnance

5(3)
s(3)

s(4)
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Germany

India

It?n

Italy

I(oIea

Maurititrs

Nor.way

Qatal'

Seychelles

South Africa

Sweden

UAE

UK

Z.antbi.a

s(3)

s(3)

s(4)

5(3)

5(4)

5(4)

s(3)

5(4)

5(4)

s(4)

s(s)

5(4)

5(3)

s(3)

III. Prrsuant to Article 13(6)(b), Kenya should reserve the right to paragmph (Z) not
to apply to its Covered Tax Atl€errent that explicitly state that a list of specific
activities shall be deerned to constitute a pernranent establishnlellt orrly if each of
the activities is of a prepar:atory or auxiliary character.

./ustifrcation

I. Option B allows for flexibility in the agreenlents by adoptint the following
provision which is not available in Option A.

k...,except lo the cxtent thal the rcleuant prsuisions of the Covercd Tax
,Agree Efils ptovides explicitly that a qxcific activity shall be deemed not to
conslilule a pcnnanenl eslablishntenl ptovidcd that thc ac viy is of a
pepaloty or auxiliaty chaructet;"

II. For exanrple, consider Article 5(3) of the Kenya-UK Agreenlent. Iu addition,
Article 13 (3) (c) under Option B matces the expanded defirrition of permanent
establishment introduced by the Fin ance Act,2021,Under this, sonre activities
are excluded fronr the ambit of permanent establishnlent only to the extenl
they are of a prcpamtory or auxiliary character.

III. The|efoIe, Option B is rrrore corrsistent with Kenya's local tax legislation as

well as sonre of the Double Tax Treaties Kenya has signed.

The Law Society of Kenya
108. The Law Society of Kenya nrade the following srrbnrission.
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II

III

IV.

Arhcle 13 of the Collventlon addresses the artrfrcial avoldance of PE status through

the specrftc activrty exenlptions such as warehousing or ptrlchasing goods

rncluded rn Artrcle 5(4) of the OECD Model Tax Conventron.

Artrcle 13 can prevent conrpanrcs frout exploihng specrfic actlvity exernPtlons to

avord estabhshing a pernuncnt establishnrent and payrng corporate taxes in tlle

state Thrs potentially lncreases tax rcvenuc collectron.

Whrle it has thc potentral to lnclcase tax levenue and inrprove adntttrtsttatton, tt
could also create challengcs for attlactrnS forergrr rnvestnrent and ntay requtte

calefrrl rnrplenrentatlon and nronrtoring.

It is crLrcral for Kcnya to carefully assess the potentral benefrts atrd drawbacls of
adophng specrfic provisrons wrthrn Artrcle I3, considerlng their unlque econonllc

and tax landscape.

R ommcndahbn

There rs need to analyse the specific plovisions chosen by other relevant states to

provide valuable rnsrghts fol making informcd dectsrons about inlplenrcnhng the

pr.oYisioll.

Okoa Uchumi
109. Okoa Uchunrr submrtted the following:-

n

Kenya has opted to apply Artlcle I3 on ihe Artrficial avoidance of perntancnt

establishment status thrcu8h the spectfic activlty exemphons.Thts ts a
welcottre move.

Arhcle l3 implenrents lecontmendattons otrtltned tn thc BEPS Actlon 7

(Pteventms the Arfificnl Arotdance of Permanenl Establrshnent Stalud.

Glvcn that PE status can bc avorded by fi'agnrenhng actrvitres so that thcy fall
withrn the preparatory and auxiliary actrvrty exenlption This Atticle
plovrdes the usc of Optrou A whrch inserts the rcquircntcnt that all thc

speclfrc actrylty cxenlptlons must be of a prcparatory oI auxrliary character'

or Option B whrch which Inserts thc requtrcmellt that sonlc but not all thc

speclflc achvlty exemptions mttst be of a preparatory or auxiltary charzctcr.

Kenya has opted to adopt Option A, and thts ts coutmendable as tt allows lt
as a host state to dccrde that a fixed place of bustness for auxrhary activthes

to be cleenred to cleate a PE.

COMMITTEE OBSERVATIONS

I I0. The Committtee considered the proposals by the stakeholdcrs on Article 1 3 of the

Agrcemcnt and madc thc following observations:

I. Kenya has made a notification on Article 13 of the MII and chooscs to apply

Option A whrch ensures that the proviso applics to the entire paragraph on

exemptions; and
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II. Tlris will ensure that the PE exemption provisions only apply to prepamtron and
auxiliary activities.

3.4.13 Article I4

Bowmans LLP

I I l. Bowurans LLP agreed with Kenya,s pr.oposal to adopt the proposed plovisioll.

Justificattbn
Most tax treaties include r.ules that deenr building or conshuction projects that exceed
a specified period ( for exaruple six (6) morrths) to collstitute a pel.lllatleut
establishnlent. Related entities will be prcvented fi.ont avoiding the application of the
specified period by splitting builcting or constr.r.rction-related contmcts into sever.al
parts.

Okoa Uchumi
ll2. Okoa Uchurui subtuitted the following:-

Kenya has adopted Article 14(f) on the splitting-up of contfacts. This is a
welconte nrove-

. Article 14 inrplentents rrccontnrendations or.rtlined in the BEPS Actiotl 7
(Pteventing the Artificnl Awidattce of Petnmnen! E tablisltnent Stat r). Most
tr€aties deenl a PE to exist in the case of building or construction pl.ojects that
exceed a specified priod. The r.ule can be circunrvented by dividing contracts
into several parts. Article l4 deals with this by deeming the existence of a pE

wherrc connected activities which ar.e car.r.ied on by closely related persons at the
sanre site or on the sante project for a period exceeding gO days. lt aggregates the
peliod to determine whether a PE exists. This is an important anti-abuse
plovision that should be adopted.

COMMITTTE OBSERVA'I]ONS

l13. The Committtee considercd the proposals by the stakeholders on Article 14 of the
Agreement and made the following observations :

L Kenya has made a notification to adopt the provision since it addresses situatioru
where multinational enterprises (MNEs) split up contracts to avoid the creation
of a PE; and

II. The provision will prevent MNEs from avoiding the PE time threshold required to
create a PE.

3.4.14 A-tticle 15

KX,PSA

I 14. KEPSA submitted that Kenya should r.eserve the right liot to apply the MLI provisions
that ntay corlflict with Kenya's developnrental goals or existing tax tr.eaties until a
conrprchensive review is condr.rcted. This is to nlaintain sovel.eignty over. tax policy arrd
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errsllre that intemational agreenrents align with national interests and developtrterrtal

objectives.

Okoa Uchumi
I 15. okoa Uchumi srrbnlitted lhat Kenya's position on Article 15 has not beelr included in

the nrenrolandunl. They proposed that a provision on Article 15 be incltrded.

COMMITTEE OBSERVATION
The Committee obseryed that no notification is needed for this Arficle. However, Kenya

adopts this definition in its DTAS.

3.4.15 Ariicle 16

PWC Kenya

116. PWC noted that, Kenya has reserwed its right fol' not adopting the nrodified MLI
provisions on the basis that it rvill nreet the nrinimum standard by allowing MAP access

in the lesident state and implementing bilateral notification or consultation ptocess.

l17 - Taxpayers rllust present their |equest to tlle CA in their own Residence State. This is

the only MAP aspect whel'e Kenya has deviated slightly fipnr the MAP standal'd, which
would have been to pernrit taxpayers to present their cases to ComPetent Authorities.
Therefore, there is need for clarity on the legal and administrative framework for MAP in
Kerrya lvithin the donrestic dispute resolution framework.

Anjarwalla & Kharura LLP

I18. Anja|walla & Khanna LLP submitted that the MLI intends to provide an additional
remedy by allowing a Party to p|esent a case to the competent authority of either
Contracting Jurisdiction if strch a party believes that its taxation is not in accordance witlt
the Coveled Tax Agleenrents. Kenya makes a reservation for the first seutence of At'ticle

I6(1) not to apply to its aSreenlents. Kenya's reservation in this particular article has the

effect of linlitinS/irrhibiting taxpayers fronr having broad acccss to the mutual a8t'eentent

procedure.

Bowmans LLP

I 19. Bownrans LLP agreed with Kenya's proposal to adopt the ploposed provision.

Itslification
The provisions will ensure the collsistent atrd ptoper intplementatiotr of tax tl€atics,

iucluding the resolution of disputes reSal'dil18 their illterpretation or application. This

will provide taxpayel's with a nrole effective tax treaty-based disptrte resoltttion
prrocedure.

RSM (Eastern Africa)
lZ0. RSM (Eastern Africa) nrade the following subrttissions:-
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Pulsuant to Article l6(6)(a), Kenya considers that its Coyeted Tax Agr.eenlents
contains provisions described in Articles I6(1), (2) and (S).

Agleement Article in Agreement
Dennrark 27
South Africa 25
Iran 25
Gernrany 25
Zantbia t4
Mallritius 24
Qatar 24
India 2T
Fr"nce 24
I(orea zs
Norway 27

,/ustificahbz
Provision of Article 16( I ) to 16(3) exist in alnlost all agreemcnts that are in force as
per the preccding table, and therefor.e there is no need to limit the application of
Article 16 on these agteenlellts.

Reseryation

l2l. Purstrant to Article 16(5)(a) of the Convention, Kenya reserves the right for the first
statenlent of Alticle 16(1) not to apply to the Covered Tax Agreentcltts with the following
countries: Italy, UAE, Canada, Seychelles, UK, and Sweden.

lustificah'on
The reservation should only apply to instances wher€ the provision of Article '16(t)

to 16(3) differ fi'om provisiorrs of the existing agr.eenrents which include ltaly, UAE,
Canada, Seychelles, UK, and Sweden. for these agreelnents, Kenya should invoke the
proposed reservation.

KEPSA

122. KEPSA submiftcd that Kenya should r.eserye the right not to apply lhe provisions
lelated to mandatory binding arbitration. Mandatoly arbitr.atiorl ntay inrpede l(enya,s
ability to negotiate tax disputes bilaterally arrd could lead to outconles that nlight not align
with its econonric arrd fiscal policies. The reservation would allow Kenya to nraintnin
sovereignty over its tax disprrte lrsolution processes.

The Law Society of IGnya
123. LSK subnritted as follows

I. Kenya's processes pose unllecessaly adrtinistrative hurdles to achieve
conrpliance, that is not corllnlellslu,ate to the valrre derived. Inrplenrellting and
adhering to lhe MLI's MAP provisions ntight requir.e additional resources and
expertise fionr tax authorities, potentially incrreasing their workload.

II. There is the threat of increased rlelays in rcaching a nlutual agreernent whiclr,
while the Ml,l ainls to prevent abuse, ther.e nright be a r.isk of taxpayers rrsing MAP
plDcedurrs stlategically to delay tax payments or. avoid payint taxes altogether.
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III

IV.

II

Despite this, thcse provisions stlrcamlirle and hanlronize MAP plocedures across

treaties, potentially leading to nrole efficient resolrrtion of tax disputes.

The effectiveness of the MAP provisions will also depend on how they are

implemented and enforced by each country's tax aulhorities.

Recommendation

As has been done by choosing to be exenrpted fi'om article 16(1) of the

Convention, Kenya shonld fulther choose MLI MAP provisions strategically.

Additionally, there is need to amend section 1 l of the High Court (Otganization

and Administration) Act to include a specific Tax Division which will deal with
matters only arising fronr the Tax Appeal Tlibunals as well as any tax legislation.

This will be in consonance with palagraph 5.I.6 of the MTRS 2024 / 2025'
2026/ 2027 as well as paragraph 4.10 of the National Tax Policy all seeking to

have the Judiciary establish a special tax courl to deal with tax ntatters

expediently.

III.

IV. Kenya should also maintain flexibility when incorpolating MAP provisions in
order to adapt to evolving needs and challenges in internationaI tax cooperalion.

Okoa Uchumi

124. Okoa Uchr.rnri made the following subnrissions.

I. Kenya has nrade reservations pursuant to Article 16(5) (a) for the first sentence

of Article 16(1) of the MLI not to apply to its Covered Tax Agreenlents, on thc

basis that it intends to meet the minimum standard for intproving dispute

resolution under the OECD/ C20 BEPS package by ensuring that under all of its

Covered Tax Agr€enrents, where a person considers that the actions of one ol'both
of the corrtracting jurisdictions result or will result fol that person in taxation not

in accordance with the provisions of the Covered Tax ASreement, ilrespective of
the remedies p|ovided by the domestic law of those cotrtractingjulisdictions, that
person may plesent the case to the colupetent authority of either contt?ctin8
jurisdiction.

II- Kerrya has macle a notification of an existing provision of treaty in thc tax treaties

with Canada, Italy, the Seychelles, arld the United Arab Enrirates purstunt to

Article 16(6) (b) (i) of the MLl. As a l'esult, the cases llrust be pr€sented within 3
years fi'onr the filst notification of the Action resulting in taxation not in
accordance with the provisions of the Covered Tax ASreenrent.

II I. Kenya has made a notification of an existing provision of the tax treaties of
Dellnlalk, France, Irrdia, h'arr, Korea, Mauritius, Norway, Qatar, and South Afitca
pursuarlt to Article 16(6)(b)(ii) of the MLI. As a result, these treaties retain their'

time limits as they aLe within a specific time period that is at least 3 yeals ftotn

the first notification of the Action resulting in taxatiotl Ilot in accordarice lr"ith the

plovisions of the Covered Tax Agfeenlent.
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IV

vt.

Kenya has nrade a notificatiorl plrrsuarlt to Article 16(6)(c)(i) of the MLI, that
Sweden and Zanrbia do not contain a provision descr.ibed in Article 16(4)(b)(i) of
the MLI. As a result, it includes the requir.enrent for the conlpetent authority to
endeavour to resolve the case by nrutual agreenlent with the conlpetent authority
of the othel contracting jtrrisdiction, if the objection to it appear.s to be justified
and if it is not itsclf able to arriye at a satisfactoly sol-rtion, with a view to avoid
taxation whiclr is not in accor.dance rvith the Covcted Tax Agteenlent.

Ketrya has nrade a notification plrrsuant to Ar.ticle I6(6)(c) (ii) of the MLI, that it
considels that the tax tleaties with Carrada, Denurark, Ger.nrany, ttaly, Nor.way,
Qatar', Swedell, United Kingdonr, and Zarubia do not contain a plovision described
in Article 16(4)(b)(ii). As such, these treaties will include a pr.ovisiou setttitrg orrt
tltat any agleerrrent reached shall be intplenrented notwithstanding any tinre lintits
in the donrestic law of the contl.acting jurisdictions.

Keuya has rnade a notification pur.suant to Article l6(6)(d)(i) of the MLI, that it
collsiders tllat the tax h€aty with Zanrbia and Srveden does not contain a provision
described in Article l6(4)(c)(i). As such, this treaty is nlodifred by including the
Iequirenreut for the conlpetellt authol'ities of tlle contracting jur.isdictions to
ertdeavorrr to resolve by nrutual agleenrent any difficulties or doubts arising as to
the interprctation or application of the Covercct Tax Agr.eenrent.

VII Kenya has nrade a notification pursuant to Ar.ticlc I6(6)(.1)(ii) of theMLI,thatit
considers that the tax tl'eaties witlt Sweder.r, the United Arab Entirates arrd Zanrbia
do not contain a prcvision descr.ibed in Article l6(a)(c)(ii). As such, they will
incltrde the requircment that those countries consult together for th€ elinlirlation
of double taxation in cases not provided for in the Cover.ed Tax Agreenlcnt.

COMMITTEE OBSERVATIONS

125. The Committtee considered the proposals by the stakeholders on Adicle 16 of the
Agreement and made the following observations :

l. Kenya wishes to place a reservation against the provision to file a MAP case in
either of the Contracting States. Instead, the taxpayer wi.lt be altowed to file the
case where he or she is resident, and that State will notify the other; and

II. Kenya wishes to adopt the provision which guides taxpayers to file MAP cases
where they are resident since this resident State can give unilateral relief,

3.4.76 Arlicle 17

Bowmans LLP

126. Dowrnalls LLP agleed with Kenya's proposal to adopt the proposed provision

ltstificatiotl

I. Tlansfel plicirrg adjrrstrrrents can l.cslrlt in doublc taxatiorr when oue jur.isdiction
rnakes aI adjustnrent to an entity's pt'ofits aud the other.jurisdiction does not nlake
a corupcnsatirrg adjr-rstnrcnt to the pr.otits of tlte r.clevant lelated entity.
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II

II

II

III

A julisdiction will be reqtrired to ntake a dowuwatd adjushllent to the profits of a

resident entity, as a result of arr upward adjustntent by the other jurisdiction to
the profits of an associated entity rvhich is a rtsident of that other jurisdiction
(provided both jurisdictions agree that the upwald adjustnlent is justified).

RSM (Eastem Africa)

127. RSM (Easteln Africa) made the following subntission.

l. Pursuant to Article 17(3)(a) of the Conveutiotr, Kenya resel"ves the light for the

entirety of this Alticle I7 not to apply to the following Covered Tax Agreetllents

that already contain a ptovision described it parugraph 2.

Other Conkacting Jurisdiction
Canada
I'rarrce
I lan
Korea
Maulitius
Qatar
Seychelles

South Africa
United Ambs Elnimtes

Provision
9(2)
e(2)
9(2\
9(2)
9(2)
e(2)
e(2)
e(2)
e(2)

Kenya chooses to adopt Article 17(1) for the followirrg Cover€d Tax A8l'eenlents

which clo not contain the provisions described in Article 17(2): Denruatk,

Sweden, celmarly, Italy, Zambia, UK, and Norway.

,/ustificatbn

Ten (10) of Kenya's Covered Tax Agreements as listed in page 21 of the Proposed

List of Reservation and Notification contain the plovision described in Arlicle

17(1) and 17(2) ofthe Convention. Consequently, Kenya should reserve the light
fol. the entirety of this Arlicle l7 not to apply to these DTAs given the fact that

the DTA are self-sufficient in respect to the provision of Afticle I 7 (that is, fully
incorporates the provisions of Article 17).

However, seven (7) of l(enya's Covered Tax ASreetllents as listed in p^ge 21 of
the Proposed List of Reselvation and Notificatiot't do not contain the provisiou

described in Article 17(l) and (2) of the Convention. Fol put'poses of ihese

Aglrenlents, Kenya should adopt the plovisions of Article I 7 (1) and 1 7(2) of the

Couvention. Adopting Article 17 will bring about consistency and clality in
instances rvhere corresponding adjLlstrllents are leqrrired.

Coflesponding adjustluents are vital in etrsuriug that the nain objective of
bilateral tax agreelllellts, which is to prevent the double taxatiot.t of ittconte. The

provisions on cot'respondiug adjustntents are critical in enhatrcing tax certairlty

and investor confidence in Kenya's iuterlrational tax fi'amework.
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Okoa Uchumi
127. Okoa Uchunri nrade the following subnrissions.

L Kenya has adopted Al.ticle 1 7 of thc A4LI withorrt reservation. As snch, all Coverecl
Tax Agreenlents reqrrire the tax aclnrinistr.ation of a jurisdiction to nmke a
downward adjllstnlent to the protits of a resident enter.prise, to reflcct a
colresponding upu,ar.d adjustnrcnt by the tax adrrrinistr.ation of the other.
jurisdiction to the pr.ofits ol the otllcr pat.ty (the associater{ enter.pr.isc) iuvolved
in tlte l'elevant trarlsactioll. This obligation only applies, however., \ 4tel.e tlle
upwa|d adjustnretrt leflects a tr[e allocation of profits betweelr the two
eutcrp|ises in accordance with the arrn,s length ptillciple. This is a welcoure
IltoYe.

ll. Article I7 implenrents reconrnrendatior.rs in the B[pS Action 14 (Makitrg Dispute
Resolrrtion Mechanisrrrs More Effective). The adoption of Article l7 is a welcollte
nrove as it ensures that transfer pricing conespondirrg adjustrlrents prevent
double taxatioll.

COMMITTEE OBSERVATION

128. The Conr.mittee obserwed that Kenya has made a notification on the Article and
chooses to adopt the provision which allows the Contracting Jurisdiction to make
adjustments where transfer pricing adjustments are done. The provision prevents double
taxation-

3.4.I7 Arficle 18

Anjarwalla & Khanna LLP

129. Kenya cloes not apply Part VI. However., the Kenya-Netherlands agr.eerrrent has
incorporated in Article 25 a sinrilar albitration plovision to tlle one proposed by the BEps
MLI.

I 30. By adopting the ruandatory binding arbitration, Kenya would effectively position itself
as a colltltry adopting international best practice in its dispute resolntiol rrrecfianisnrs
thus ath?ctillg irlvestors and facilitating tlade in the global econonly. It wol.th lloting the
reservation rrradc by Kenya under Part vl of the MLI convention brings to the fore
inconsisterrcy in Kenya's tax policy approach towards dispute rrsolution. This is because
while l(enya has elected to nrake leservation undel part vl of the convention, a nrulber.
of its covefed 'l'ax Agreenlents sucll as that with canada and Netherlands have provisions
on arbitlation as a nrechanisnr fol dispute resolution.

Bowmans LLP

I 3 I . Bowrnans Ll,t' did not aglee with Kenya,s positiolt that Al.ticles I g- Z6 do not apply to
its Double Taxatiotl Agreelllents

Juslificalion
The p.ovisions and the entilety of Part vl seek to address issues that have ar.isen in the
past as a l'esult of long-dr.awn-or( MAps that do not r.esult itr any plog|ess being
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undedaken to the detllnrent of the taxpayers Kenya should 
^dopt 

Part VI to prcvrde for

a ntechanrsnr to address such rssues when they do arise

KEPSA

132- KEPSA subnlltted that Kenya should leserwe thc nght not to apply the pt'ovistotrs

r€lated to nrandatory brnding arbrtrztron. MandatorJ albrtmtlon nlay inrpcde Kenya's

ablhty to negotrate tax drsputes brlatemlly and could lead to outconres that nlight not allSn

with rts ccononrrc and fiscal pohcics The rcservatron would allow Kerlya to Inalntarn

soverel8nty over lts tax drspute resolutron proccsses.

Okoa Uchumi
133. Okoa Uchumi submltte.l that-

II.

Kcnya has chosen not to apply Paft V of the MLI. Thrs rs welconrc.

Artlcles 18 to 26 rmplement brndrng MAP arbrtlation, reflectlnS the contntilment by

some countl'les to provrdc for thrs in their bilateral tax treaties, as was noted ln the

BEPS Achon 14 (Makrng Drspute Resolulron Mcchanrsms Morc Effectrvc) cleveloptng

countlles lack the capaclty to cn8a8e in brndrng MAP arbitration and tt ts thus

advisablc to apply Pad V.

COMMITTEE OBSERYATIONS

134. Tke Committtee considcrcd the proposals by thc stakcholders on Article 18 of the

Agreement and made the foilowing observations;

L Mandatory binding arbitration undcr Part VI of thc MLI (Arhclcs 78 to 26),
cnablcs countrics to includc mandatory binding trcaty arbitration MBTA) in thcir
CIAs in accordance with the special proccdurcs provided by thc MLI;

II. Kcnya has chosen not to apply Part VI of the MU; and

IIl. Kcnya's policy position is not to adopt Mandatory Binding Arbihation provisions
due to constraints of cost and capacity.

3.4.18 Article 19

KEPSA

135. KEPSA subnrrtted that-

II

Kerrya should reserve the riSht llot to apply the provrsrorls lclatcd to utandatory

brnding arbrtratron Marldatory arbrtlation nray intpede Kenya's abrlrty to

neSotrate tax dlsputes brlaterally and could lead to outcomes that nlrght not ahSn

wrth its econonric and fiscal policies The leservation would allow Kenya to

ntarntaln soverelSnty over lts tax dlspute I'.csolutron processes

Kenya shorrld reselve the rlgllt to opt out of ntandatory bllldrnS arbrtlahorl,
favortnng urutlral agreenlertt plocedut'es that auow ntole flexibihty and

sovelergnty rn drspllte r.esolrrtron, 'l'hls is to nralnta 'r cout|ol over l€solvlnS tax
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disputes, ensrlre that olltcorlres are aligrred with Kenya's Icgal franrework aud
policy objectives.

COMMI'ITEE OBSERVATIONS

136. The Committtee considered the proposals by the stakeholders on Article 19 of the
Agreement and made the following observationsi

I. Mandatory binding arbitration under Part \rI of the MLI (Ariicles 78 lo 26),
enables counfries to include mandatory binding treaty arbitration (MBTA) in
their CTAs in accordance with the special procedures provided by the MLI;

It. Kenya has chosen not to apply Part VI of the MJ,I; and

IIt. Kenya's poliry position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capacity.

3.4,79 Ar'ncle 20

KXPSA

137. KEPSA subnritted that, Kenya shoLrld l'eserve the rrght not to apply the p|ovisious
rclated to r arrdatoly binding arbit|ation. Mandatory albitmtion uray inrpede Kenya's
ability to negotiate tax disputes bilaterally arld coul.l Iead to outcorlles that nright not align
with its econonric and fiscal policies. The rcscrvation worrld allow Kcnya to utaiutain
sovereignty oveI its tax dispute resolrrtion processes.

COMMITTTE OBSERVATIONS

I38. The Committtee considered the proposals by the stakeholders on Article 19 of the
A3reement and made the following obselvations;-

L Mandatory binding arbitration under Part VI of the MLI (Articles 78 lo 26),
enables counkies to include mandatory binding treaty arbitration (MBTA) in
their CIAs in accordance with the special procedures provided by the MLI;

II. Kenya has chosen not to apply Part VI ofthe MII; and

III. Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capaci$r.

3.4.20 Article 21

KEPSA

139. KEPSA subnlitted as follows-

Kenya should leselve the riSht not to apply the pl'ovisions related to nrandatoty
binding arbitration. Mandatoly arbrtration may impede Kenya's ability to

negotiate tax disputes biiaterally and could lead to outcoules tllat nlight not aliSn
with its ecolouric and fiscal policies. The reservation r,vould allow Kenya to
rrrairrtain sovereiguty over its tax dispute Iesoltrtior.r pl'ocesses.
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II- Kenya should reserve the rigirt to maintain or introduce tax incentives for sectors

critical to its econonric developrrrent. This l'eseNation allows Kenya to use tax

policy to prornote shategic sectors, fostering econontic growlh and entploytrteut.

COMMITTEE OBSERVATIONS

140. The Committtee considered the proposals by the stakeholders on Article 2O of the
Agreement and made the following observations;

I. Mandatory binding arbitration under Part VI of the MLI (Articles 18 to 26),

enables countries to include mandatory binding treaty arbitration (MBTA) in their
CTAs in accordance with the special procedures provided by the MLI;

II.
IT.

Kenya has chosen not to apply Part Vi of the MLI;
Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions

due to constraints of cost and capacity.

II.
III.

3.4.27 Article 22

KEPSA

l4l. KEPSA subrllitted as follows-

Kenya should reselve the l'ight not to apply the provisions related to nrandatoty

binding arbitration. Mandatory arbitration may impecle Kenya's ability to

neSotiate tax disputes bilaterally and could lead to outcomes that might not align

with its econonric and fiscal policies. The reservation would allow Ken-va to

maintain sovereignty over its tax dispute resolution plocesses.

II Kenya should reserve the riSht to determine the criter.ia for identifying beneficial

orvnership in Iirre with its domestic laws. Clarity on beneficial ownership criteria

is essential for effectively inrplementing anti-abuse measures, providilg certainty
to investors alld tax arttholities alike.

III. Additionally, Kenya should reserve the right to nraintain or introdrtce tax

incentives to attract and rretain investnlents. This is to ensure that Kenya contitlues
to offer conrpetitive tax incentives, clitical for ath?cting FDI and nraintailing
econonric growth, without being swayed by international pressure to confortll to
unifolnr standards.

COMMITIEE OBSERVANONS

142. The Committtee considered the proposals by the stakeholders on Article 20 of the

Agreement and made the following obsewations;

I. Mandatory binding arbiiration under Part VI of the MLI (Articles l8 to 26),

enables countries to include mandatory binding kcaty arbitrafion (MBTA) in their

CTAs in accordance with the special procedures provided by the MLI;

Kenya has chosen not to apply Part \rI of the MLI;
Kenya's policy position is not to adopt Mandatory Binding Arbitraiion provisions

due to constraints of cost and capacity.
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3.4.22 l,,rt-rcle 23

KXPSA

t,43. KEPSA subnritted that Kenya should r.cserve the right rlot to apply the pr.ovisions
l'elated to llandatoly binding arbitr.atiorr. Mandatory ar.bitration uray inlpede l(enya's
ability to neSotiate tnx disputes bilatelally and could lead to outconres that rrright not align
witlt its econolrric and fiscal policies. The lescrvation would allow l(ellya to nlairltain
sovereignty over its tax dispute r.esolution proccsses.

PKF Consulting
144. ['Kf sLrbnlittcrl irs ri]llo\\'s--

Kerrya shoLrld collsider adoptilLg Article 2l.t(5) irr r.claiion to pr.ovidi .g gLtidarrcc otr
the arbitration pfocess. Article 2aJ(5) plovrdes that coulpetellt aLltllol.ities, pr.ior.to
the start of the arbitr?tion ploceedillgs, shall ensur.e that each taxpayer involved
iu the case and theil advisors aglee in rvrititrg rlot to disclose any intbrnration
received dLrling thc cor-rrse of thc albitration pr.oceedings tiorrr eithcr conlpctcllt
ar-rtho|ity oI fi onr tlrc arbitlatiorr panel. A ulatcl.ial br.eaclt of tltc agrce rlrent would
resttlt ilr thc tct nrillation oi thc nlutLlal agrcellclt proccdule ;rrrd thc albitlatir-rrr
plocccclings.

Il. 'l'hc adoptiott of tltc above Altic le wili eustrrc thc cotrfidcntiality of thc albitt ation
discLrssions as provided for irr tllc MLltual Agreenlent Pr.ocednre.

COMMITTEE OBSERVATIONS

145. The Committee considered the proposals by the stakeholders on Article 20 of lhe
ASreement and made the following obseryafions;

I. Mandatory binding arbitration under Part VI of the MLI (Articles 18 to 26),
enables countries to include mandatory binding treaty arbitration (MBTA) in their
CIAs in accordance with the special procedures provided by the MLI;

II. Kenya has chosen not to apply Part VI of the MLI;

III. Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to conskaints of cost and capacity.

3.4.23 Athcle 24

K.EPSA

146. KEPSA subnritted that Kenya sltould reserve the right not to apply the pr.ovisiorrs
related to nrandatory binding arbitration. Mandator.y ar.bitr.ation nray inrpede Kenya's
ability to treSotiate tax disputes bilatelally and cor.rld lead to outcolnes tllat ntight llot aligrl
with its econonric and fiscal policies. The rrservatiotr woLrld allow Kellya to nraintain
sovereignty over its tax dispute l.esolution pr.ocesses.

COMMITTEE OBSERVATIONS
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147. The Commitftee considered the proposals by the stakcholders on Article 20 of the

Agrccment and made the following observations;

I. Mandatory binding arbitration under Part VI of the MLI (Articlcs 18 to 26),

cnablcs countries to include mandatory binding kcaty arbihation (MBTA) in thcir
CTAs in accordancc with thc spccial proccdures provided by thc MLI;

II. Kcnya has chosen not to apply Part VI of thc M!l;

III. Kcnya's policy position is not to adopt Mandatory Binding Arbitration provisions

duc to constraints of cost and capacilr.

3.4.24 Aritclc 25

KEPSA

148. KEPSA subrlutted as follows-

Kenya shorrld reserve the right to opt out of the nlandatory binding arbtttation
nrechanrsm Brnduls albrtratroll nray llnlrt Kenya's flexrbility in rcsolvtng tax

disputes and could intpose solutions that llray not alryn with donlestrc policy

objcctrvcs. Optrng out allows for ntore tailored dispute resoluhon that rcspccts

Kenya's soverergnty.

Kerrya shotrld reserve the right to inrplenrent Mutual Agreement Procednrc
(MAP) pef its internal adnllnistratl.'re trmclrncs and capaclty. This is to ensure

that tax drsputes are resolved effrcrently and in a trunner that respects Kenya's

adnrinrstlatlve proccsses, thcrcby nraintarntng a stable tax environment.

II

IIl. Kenya should advocate for including provistons allowrng alternatlve dlspute

r'€solutrorl mechantsnts tu addttton to MAP. Altcrnatlve dlspule rcsolullon

nteclnrrisnrs can offcr a faster, less fornral, and potentially less aSSressive ntcans

of rcsolving tax drsputes, contributing to a more tranqrul bltstness ctrvirotrmcnt

COMMITIEE OBSERVATIONS

149. The Committtcc considered thc proposals by the stakcholders on Articlc 20 of thc
Agreemcnt and made the following observationsl

I. Mandatory brnding arbitrafion undcr Part VI of thc MLI (Articlcs 1A b 26),

cnables countries to include mandatory bindrng treaty arbitration (MBTA) in thcir
CTAs in accordance wrth thc spccial proccdures provided by the MII;

II. Kcnya has chosen not to apply Part VI of the MLI;

III. Kenya's policy position is not to adopt Mandatory Bindtng Arbitration provisions

duc to constraints of cost and capacity.
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3.4.25 Article 26
KEPSA

150. KEPSA subnlitted the following-

II

Kenya shotrlc{ rcscrvc the right not to apply the provisions related to nrandatory
binding albrtratiorr. Maudatory albitlation nray impede Kenya's ability to
rle8otiate tax disputcs bilatclally and coulcl lead to outcoures that nright not align
with its econontic and fiscal policies.'l'ltc leser.vation woLrld allow Kenya to
ntaintain sovereignty ovel its tax disptrtc r.csolrrtiorl pr.occsses.

Kenya shotrld reserve the l'igllt to linrit the exchange of infor.nration to what is
foLtseeably relevant and llccessar.y for tax pur.poses, protcctlllg taxpayer
contidentiality. This is to ensut'e that infol.ulatioll exchange aligns with l(enya's
privacy starrdards and legal reqrrilcnrcnts, fostcring taxpayer tr.ust while
adherir.rg to international standards.

III. Kenya should reselve the l'ight to tailor the autonlatic exchange of inlormation
a8r'eenrents per its capacity, privacy laws, and international commitnrerrts. This
is to balance tlle benefits of irrterrrational cooperation with protecting taxpayel.
infolnration and conrpliance with Kenya's data protection standards.

COMMITTEE OBSERVATIONS

151. The Committee considered the proposals by the stakehotders on Article 20 of the
Agreement and made the following observationsl

I. Mandatory binding arbitration under Part VI of the MLI (Articles 78 to 26),
enables countries to include mandatory binding treaty arbitration (MBTA) in their
CTAs in accordance with the specia'l procedures provided by the MtI;

II. Kenya has chosen not to apply Part yl ofthe MLI;

III. Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capaci$r.

3.4,26 Arlicle 27

KEPSA

t52.. KEPSA submitted that assistance should be linlited in the collectiorr of taxes cover.ed
by the treaty. this is to ensure that Kenya does not extend aid to taxes beyond the treaty's
scope ol that connict rvith its donlestic policies.

COMMITTTE'S OBSERVATION

153. The Committec obserwed that, the Article provides for signahue and ratification,
acceptance or approval of the Convention. Therefore, it doesn't require notification or
reservation.



3.5 GEMRAL PROPOSAIS

3.5.1 KXPSA

154. KEPSA nradc the followrng general proposals on ttrc C-onvcntton

Nohftetion of Tax Policy Changes

155. Kenya should notify all trcaty partrrers of significant changes tn lts tax pollcy ot'

adnllnlstratroll that nlay affect thc apphcation of the Conventlon. Thts eusurcs

transparency and pl'edrctablhty foI investors about Kenya's tax rc8lme, fostet'tng au

cnvrronnrent of tlust and stabrlrty.

Sptial Considerattbns

156. Kenya should ptrsh for thc rnclusron of plovrsrons that consrdel'the untque challcrtgcs

developrng economres face tn tntplententing BEPS nleasures. RecoSnlzlllS thc

developmental sta1e and l'esolrrcc constraints, such provistons would allow for a ntore

gradual and supportrve rnlplenrentatlon pnoccss, mrrunlrslnS drsruptlon to local

busrnesses.

?ta n sparcn cy an d Reporh'rg

157- Kenya reserves the right not to adopt any nlcasults rtquiring pubhc disclosurc of
taxpayer information beyond tts legal requtrements. Thrs is to prevent unwarranled
intrusion into taxpayers' affairs and ensurc that intcrnational tax activtsnt does not

conlpronlrse Kenyan businesses' privacy and compctitive posihon.

Wi thh oldt rg Taxes (144{7)

158 Kcnya nrrght rcserve the ri8ht to apply rts dontcstlc WHT rates or slrcclfic tl'eaty rates

on payments such as drvrdends, interest, and royalties, evcn If htgher than those tn lhe

Convcntlon. Balances the necd to attract forcign tnvestnrcnt by securtng adcquate

revenue fiom cross-border paynrents, ensunnS tax falrness.

Applicahon of the Conventubrl

I59. Kcnya reserves thc rrght to spccrfy whrch taxes the MLI covers, paltrcularly rn hght

of new taxes or srgnrficant tax refolrlrs. Thls rs to ellsttl'e that Kenya can adapt its

rnternational tax aSreenrents n lesponse to dontesttc tax pohcy developttents, srtch as

introducrrrg rlew taxes ol sgnifrcant reforms

Scope of Covercd Tax ,4greEments

160. Kellya reserves the flght to apply rts bllatelal trcatrcs whose provtstotrs take ptccedcnt

over the MLI The tax trcatles tht'ough bllateml lleSotiatlons nray be outsrde the

fi'anrervo|k of tlle MLI Thrs ls to urarntaln flexrbrlrty rtr addlesstng spccrfrc tax lrtaty
issues drrectly wlth tleaty pat'tnel's, eusulitrg that agl'eentents are tallored to Kellya's

ullrque ecollomlc arrd tax contexts
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Wi thdrawal and hnendn en t Ptovz'sions

l6l. Secure explicit provisions for withdlawal or anrendrlent to the conventions to allow
Kenya to adapt to futnre econonric aud reglrlatory changes. lt allows Kenya to r.cspond to
futule challetrges and protect its irlterests.

Minimum Standards

162. Kcnya Ittay plopose adjustntents or phased inrplenlentatiou of nrininrunr standalds to
nlatch its adurinist|ative capacity and legal fi.anrework. This is to ensrrr.e that adopting
iutet'national standalds is plactical and reflects Kerrya's capacity to enfor.cc thenr.

Pillar 7\vo - Global Anti-Dase Erosion (GIoBD Rules

163. Specific reservatiolls on the application of the lnconle Inclusion Rule (llR) and the
Undertaxed Paynrents Rule (UTPR). This is to pr.otect Kenya's right to adopt or nraintain
tax policies conduciye to its development goals and to nlanage the irllpact orr inward
irlvestnrerlt.

Subject lo Tax Rule (SnR)

164. Reservation to linlit the application or scope of the STTR. This is to etlsure that the
STTR does not adversely affect Kenya's tax tr.eaty rretwork, particulally in developing
countly partllerships.

Subject to Tax RuIe (Pillar 71yo)

165. Reserve the right to apply a higher than the nrininrnur tax mte proposed under.Pillar
Two for specific sectors or transactiolls critical for Kenya's development goals. This is to
leverage tax policy as a tool fol economic developnrent altd to safegtrar.d Kenya's revenue
base fronr being undentrined by global nrirrinurm tax mles.

Co u n tty - by - Co u n tty R eporti ng

166. Advocate for a lower thleshold for l.eporting fot.MNES oper.ating in Kenya. This is to
ensul€ tl'anspalency and access to infolnlation for. effective taxation of large MNEs with
significant activities in Kenya.

3.5.2 THE LAW SOCIETY OF KENYA

Amendmenl of AA Provisions
167. It is wol'th uoting that a Coverrd Tax Agreerllellt will be anrended ollly if both treaty

paltners share the sanre positio[ on the provisions of the MLI. The agreed changes to a

Covered Tax A8r'eenleut will eltter irlto effect aftet.the tl.caty partner has also ratified the
MLI.
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t68. Whrle thrs approach l'espects the sovereign rlSht of each country to choose thc MLI
prortsrons the want to apply to thcrt. cxlshng trcatrcs, it nray also defcat thc goal of a ntole

nrtrltrlateral approach to tax treaty rcfornl.

169 For example, Kcnya rnterlds to apply the Srnrplified Luutatron on Bcncfrts Provtslon
whtle Unrted Krngdom (a contractrnt state) elected to apply the PPT procedure. Thts

would ureau that the CTA provlslon betwcen the trvo states cannot bc amcnded, as both
have exercised therr sovelergn authollty brrt rn drfferrng capacrhes.The ltkely rmpact of
this are as follows-

[. Slowrng down progress as reachlng consensus on MLI provlsiolls cau be tintc-
consumrng and conrplex, potentrally slowing down the rnlplcnlentatron of dcsrrcd

tax treaty refornls,
II. It also incr€ascs thc potcntial for blockrng as onc country's drsagrrccntcnt on a

specific provision can prcvent the entrre treaty fi1om berng amendcd, even if othcr
provisrons arc uncontr ovcrsrall

III. Contractrng Jurisdictions can choose to adopt drffcrent MLI provtstons fot'

dlffcrent trcatles, leadrnS to sonrc tr€atres beinS nlolc comprehensrvely atrrended

than others.

Recommendation

Even while undertakrnt public participation, the Committee should prioritize key

provlsrons and focus on achievlnt agreement on thc most crucral and widely
supported MLI provrsions to expedrte proSfess, even rf complete conscnsus is not
reachcd on all aspccts.
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CHAPTER FOUR

4 COMM]TTEEOBSERVATIONS
170. DLrring the cousider.ation of the Conver.rtion, the Coullllittee obser.ved as follows:

I. There has been growing coucenr about the use of tax ayoidance strategies by
Iutrltinational entelplises that exploit gaps and nrisuratches in itrtelnational tax
t'ules iu ot'der to shift profits to low or no tax jrrlisdictions wltelc there is little or
no econouric activity. These strategies are referr.ed to as Base Erosion and Profit
Shifting (ttEPS).

II. The MLI was developed as BEPS Action 15 which called for.development of a
conrprehensive nlultilateral instrunlent that rvould nrodify existing bilater.al
ASreelllents fol the Avoidance of Donble Taxation (DTAs) in order. to swiftly
ir1lplenrent the tax treaty |elated rlleasures that wer.e developed as part of the BEPS

Ploject.

III Work ol1 the MLI started in Febr.uary 2015, rvhich was followed by its adoption
in Novenrber 2016 and was consequently opened for signatur.e in Decernber
20 16. A signing celcnrony r.vas held or1 7thJul1e,2017 dur.ing which 67 coLrntr.ies
signed the MLI.

IV Kenya signed the I\4LI on 26th Novenrber 2019, at the headqtrarters of the OECD
in Paris, France.

The primary objective of the MLI is to fight aSainst BEPS by ruodifying existing
DTAs in ordcr to inrplenrent four tax treaty related nreasures developed by the
BEPS Pl'oject. The MLI ensrrres that there will be swift, coor.dinated, efficient and
consistent illlplenrentation of BEPS nreasr-rlres which will ensur.e that existing
DTAS ate interpreted to elinrinate double taxation without creating oplrortunities
for llon-taxatioll or redtrced taxatiorr.

VI The for-rr BDPS Actions which are related to Dl As and will be inrple nrented by the
ML[ aIe:

(i) Action 2 (Neuhalisirg the Effects of Hybrid Mismalch Anangenent):
Hybrid nrisnratch armrlgenlents are used in aggressive tax planning to
exploit clifferences in the tax trcatntent of an entity or instr.trnreut urrder
the laws of two or nrole tax jrrrisdictions to achieve double non-taxation.

(ii) Action 6 (Prcve lig thc Gtztntig of TrEaty Be elits i l]lap?opriate
Circutnslances)'. This Action introduces allti-abLrse plovisious to existing
DTAs rvhich will cor"Lntcr treaty shopping. Tleaty shoppin involves
stt'ategies through which a pelson who is not resident of eithel.
ContractilrS State attcrllpts to obtaill bellcfits that a DTA concltrled
bctweell two State granls ot.rly to residerlts of those States.

(iii) Actioll 7 (Pteventing thc At'lifici l Avojdance of fennanc l
Eslablishnnttl (l'E) .glalus): This Action plovides char.rges to tlle defirlition
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VII

VIII

IX.

of permanent establishment under DTAS to addr€ss strategies used to avoid

having a taxable presence in a jurisdiction.
(iv)Action 14 (Making Dispute Resolution Mechattism Morc Effective): T\is

Action seeks to inlprove the lesolution of tax-related disputes arising

under DTAs.

The MLI provisions will update the Articlcs in Kenya's DTAs and allow Kenya to

appropriate the benefits of the MLI whele both Contractint Jurisdictions have

adopted the same provisions (nmtching).

Kenya has expressed its intention to place a reservation for the entirety of Article
5 of the MLI not to apply with respect to all of its Covercd Tax Agreements (CTAs)

since Kenya's donrestic law as well as DTAs apply the credit nrethod fot
elimination of double taxation instead of the exemption method.

Kenya places a reservation against the pfovision to file a Mutual Agreenlent

Procedure (MAP) case in either of the Contractin8 States. Instead, the taxpayer

will be allowed to file the case where he is resident, and that State will notify the

other'. This is also because the resident State can give unilateral relief.

Kenya's chooses not to apply Par1 VI of the MLI which contains provisions on

Mandatory Binding Arbitration. This is due to constraints of cost and capacity.

The Convention is aligned to the Constitution. further, the reservation to Articles

5 and 16 of the Convention do not neSate the Constitution.

x.

xI.
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CHAPTER TTYE

5 COMMITIXERDCOMMENDATION

I 7 I . The Committec rccommcnds that pursuant to Scction 8 of the Tleaty-Making and
Batification Act, Cap. 4D, the Housc ado,pts and apphovcs the ratifrcation of thc
Multilatcral Convention to Implcment Tax Tttaty Related Mcasurs to pnevent Basc
Erosion And (MU) with reseryations to Articlcs 5 and 16.

tu
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