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I Foreword

Thrs 'rolunre contaLns the core operattonal legacy of the Comm ssicn's r,vork rts frndrngs
and recorr mencl.rttons, the hlrreprrnt [or the rnstttr-rtron tasked wrth monrtor ng and
rmplementrng the recomntend,lttons, and the fonrmt;r,on's proposr::d reparattons polrcv
and f ra mework

Oneofthenrostanttctpatedpartsof atrutl'tcommtsslonreport s always the comn.Isstor.t,s
findrngs and recommendat ons Havrng spent four years engagrng wrth Kenyans
throuqhoLrt the wrdlh and breadth o( the country, rncludrng over a year of publrc
hearrngs, the expectatrons of those who follovvcd thc ilrccess are understanclably hrqh,
not\^/rthst.rTdtng the Conrnr ssron's efforts to edLrcatc the prrblrc about tts po\,.vers ..1nci

lrnlrtatrons The Comllrrssrcn's staterret']t tahrng fornt provrded a specr,Sc avenue through
whrch any Kenyan corrld suggest recomnrer.rdattons to the Commrss on EVery wrtness
vJho testlfred before tne Commrssron vras asked what he or she r,vould recommend grven
the vrolatrons thcy had wttnessed or experrencecl Tlre Commtssron v/as tlrus presente(j
r,!rll-r a wealth of rn[ormatron and crcattve rdeas concernrng oL]r recontn.tendattons,
rncludrng reconrmendatrons for rndrvrdual and collectrve forms of rep;ratrorrs

The fir5t chapter rn tl.Is volume sEts out the Comrn rssron's li nd rngs and recom mendatrons
The findrng s are based Lrpon the {acts and analysrs tn the Report rtselI as well as a ddrttona I

research and rnvesttgattons urrdertaken by the Commrssron It rs, understandably, one of
the most hrghly antrcrpated parts of rhe Report The Commrssron recerved a broad range
of trJeas conccrnrng rccomrrendatton s Not .rll of them could be rncluded lrr choosrng
whrch recom mendat tot'ts to tnclude, the Commtsston w..r5 conscrou5 of, on the one hancl,
honorrng the rommttrnent and sacrrFce of the thousancls of peol;le who partrcrpatecl
rn the process, and the thousands who sulfereci and aontlnue to suffer lrom thc leqa(y
of hrstorrcal lnJUsttces and gross vrolattons of human rrghts, and on the other hand,
the understandable lrn'Itattot'ts of a gove,]ment that has a broacl mand.rte rn areas of
economrc development, yrelfare, educatton, and secur ly In oth er rvords, tlre Commrssron
strove to make meanrngful ,rnd reasonable recornm(andatton5 \^i hrch, rt ts hopcd, wrll
have a hrgher chancc of tmplcnrcntatton Bctter to have fer,ver rccomnrcn<lattcns that
are rmplemented, than many recommendatrons t hat ga ther dust on a bureaucrat,s shelf,

The Commrssron was conscrous of the fact that one oI the btggest challenges that has
tradrtronally faced truth conln'lssror't re(ommendattons ts the lack of polrtrcal wrll by

I



Igovernment to implement them. Every truth commission before lhis one has made

recommendalions that were not implemented in a tinlely [ashion or, in most cases, not

implemented at all. often, the political pressure to implement the recommendations of a

truth commission fades as soon as the commission finishes its work and issues its report.

The drafters of the T]R Act clearly had this challenge in mind when they specifically

empowered the commission to design a monitoring and implementation mechanism to

ensure that its recommendations are followed and implemented. The second chapter in

this volume sets out the rationale for creating such an institution; describes the institution

that should be created; and Plovideg a justi6cation for the same institution'

Lastly, the third chapter sets out the Commission's proposed reparations policy and

framework. Reparations are key to the legitimacy of a truth commission, and particularly

for this truth commission which is the frrst of its kind to have "Justice" in its title. Justice

was achieved in part by the acknowledgement the commisslon provided to witnesses

who engaged with the Commission through the statement taking process and public

hearings. Justice was also aclrieved in part by the identifying of individuals or institutions

responsible for specific historical injustices and gross violations of hu man rights, .Justice is

further achieved by the recommendations tlte commission made with respect to further

investigations and prose(utions, set out in ApPelT dix 1 of Chapter I of this Volume

Equally important, however, to furthering justice is providing reparations to those

who have been wronged. As sel out in this chapter, international law makes clear that

justice demands reparations for thote who have been wlonged. Reparations are not

the same as compensation, thougll reparations may take the form of compensation to

individuals. Reparations may also consist of memorials, community facilities (such as

health clinics, tchools, etc.), and other mechanisms by which lhe suffering of victims is

acknowledged and addressed. The reparations framework provided here, along with the

wealrh of inforfilation the Comn]ission collected in its four years of work, will guide the

implementation mechanism in developing specifrc reparations awards. The commission

has recommended that the Government set aside an initial Ksh 500 million for reparations.

It is not enough to redress all of the violations described in t his Report, but we hope that

it will provide a beginning that can later be supplemented

a
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I
CHAPTER

lntroduction

One of the most anticipated parts of a truth commission report is always the
commission's findings and recom mendations. This Chapter provides a catalogue
of the Commission's findings and recommendations.

The Truth, Justice and Reconciliation Act (TJR Act) required the Truth, .lusti(e and
Reconciliation Commission (the Commission) to make findings in respect of gross
violations of human rights inflicted on persons by the State, public institutions
and holders of public oIfice, both serving and retired, between l2December
1963 and 28 February 2008. The Act stipulated that such findings must include
the Commlssion's conclusions on: the antecedents, circumstances, factors and
(ontext of such violations; the causes, nature and extent thereof; and perpetrator
responsibility and motives.'The Act further required the Com mission to sum marize
its 6ndings in this Report.) This Chapter summarizes the main findings of the
Commission as required by section 48 of the TJR Act.

The lindings of the Commission are based upon the totality of its investigations
and research, These in(lude the detailed analysis of the statements it received, the
investigations it carried out, conclusions drawn from its open and closed hearings,
and the study ofa large number of primary source documents and materials.

1 TJRA{.1. sec slaHc) and ir)2 TJR Acl, sec 48(2XaJ.
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Tl]e Commission has made 6ndings of responsibility against individuals

where such persons had an adequate oPPortunity to respond to ailegations in

interviews, hearings or in writing. However, a significant number of adversely

mentioned persons did not respond to the Commission's illvitalion to respond to

allegations levelled against thern ln the absence of a response from such AMPs,

the Con]mission presumed the allegations as levelled against them to be truthful'

Th is is in accordance with the iurisprudence of quasi-jud icia I human rights bodies'

ln the practice of the African Commission on Human Rights and Peoples'Rights

and tlre lnter-American Commission on Human Rights IlACHR) the facts alleged

in a complainant's petition is presumed to be true if the respondent state has not

provided responsive information during the maximum period set by the respective

comrnisrions.r Similarly, the Human Rights Committee has established the practice

of drawing its decision on the basis of information provided by the complainant

when the respondent state fails to participate in the communicalions procedure'

ln rnaking find ings of responsibility against individuals and groups, the Commission

employed the balance of probabilities standard of proof This standard is akin to

the preponderance of evidence normally used in civil cases. lt is the same standard

usecl by similar truth (ommissions internationally The Commission was not a

court of law and therefore the 6nding it has made in reference to an adversely

menlioned person is not a finding of Iuilt

l( is noteworlhy that some compared this Commission's work with that of the

lnternational Criminal Court (lCC) or asked about the relationship between the

Comnrission and the lCC. As noted, the Commission was not a court of law, and

while some of the purposes of the Commission were similar to that of the lCC,

they were very differerlt institutions. Firsl, the Commission was a more victim-

centered institution. The lCC, while more victim-(entered than many courts, still

has as the subject of its primary focus the suspect, and determining by a high

standard of proof whether the suspect is guilty of the charqes alleged 5econd,

the Commission was focused on historical n3rratives, f,ontexl, and perspectives of

victims, perpetrators, and witnesses The lCC, like allcourts, is much more narrowly

focused. As a result of these and other differences, the Commission was able to

interact wilh, and provide participation for, far more vi(tims and other Kenyans

tha n the lCC, Third, the ICC's temporal mandate is relatively narrow - from the time

of the ratification of the Rome Statute by Kenya on 1 June 2005 to 26 November

2009 (the date of the ICC Prosecutor's filing of a request for ihe initiation of an

3 See IACHR Rures ol Procedur€. rule 39. t a*re6 lo t lunan Rrghts v S$a'nard (2005) AHRL R 66 (AC HPR 2005)

4 0 Mccotdrck In e Bsm an Rights Cai],ntitee tls rote h lhe derelopn:cnl al lhe lhlemahonal Cotenanl on CMI and Pollcal Rtghls

(1994) 14S150.

6



rnvestrgatron rnto the Kenya sttuatron) The Commtsston's temporal mandate ts [ar
broader, from '12 December 1963 to 28 February 2008, and rn fact extends before
and after (hat penod

Some also asked about the role of the Commlsston wrtl.r respect to the 2007 pEV,

As noted earlrer, rt was the 2007 PEV that provtdecl the rmmedrate rmpetus [or tl.]e
creatron of the Commtssron, and that peflod of Kenya's htstory is clearly wtth n
the temporal mandate of the Comm ssron Conscquently the Commrssron l.teard
a good deal of testrnrony (oncerntng the PEV Ihe Ccmmrss,on, hovlevcr, lrmrted
tl're amount of resources that rt devoted to thJl pe od for three reasons FIst,
the penod of post-electron vtolence was a very small part of the trme perrod rn

whrch the Commrssron was to examrne hrstoncal rnJUsttces and gross vrolatrons
of human rrghts. Second, a prevtous commtsston of tnqu ry - the Conrntrssron of
lnqurry on the Post-Elec(ron Vrolence, also known as the Wakt Commrssron - had
focused specrfically and narrowly on vrolnttons durrng th s pcrccl Tlrrd, throuqh
rts focus on rnrtrJlly stx, and nor.v tlrree, rndrvrduals, thc ICC v,,as and rs Investtgatrng
thrs perrod of Kcnya's htstory ln otl.ter words, rt wJs tire vtew of the Commrsston
that a good deal of trme and resources had already been, and vJere contrnlltng
to be, focused on thls peflod wrthtn lhe mandate Wrthout commenfrng on thc
qualrty of erther oF these separate rnvesttgJtrve tnstttuttons, tt was the consrdcred
vrew of the Comnrrsston that rts lrmttcd ttme and resources would be bctter scrvcd
focusrng on those broad lreas of the mar)date that were not the sublect oI any
other tnvesttgaI ve proaess

The TJR Act also requrred the Commtsslon to n.rake recommendatlons concernr|rg
the reforms and other measures, whether legal, polttrcal, or admtnistrattve
as may be needed to achteve the objects of llre Commrssron. ln thrs regard,
the oblects of the Commrssron were to promote peace, justt(e, nattonal untty,
healrng, and reconcrlratton. ln pa tcular the Conrmtsslon was enJornecj to nrakc
recom m endattons rega rdrng

Prosecutton,

Specrfic actions to be taken rn furtherancc ol the Cornmrssron,s findrngs,

Legal and admtnrstrattve measures to address specrfic concerns rdentrfied by
the Commrssron,

Measures to prevent the future occr.rrrence oI hunran rrghts vrolattons

1
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7 TJR Acl, sec 5(2)

The Commission was authorized to make recommendations concern'ng any

other matter with a view to promoting or achieving justice, national unity and

recor'tciliation within the context of the Act.?

The Commission was also mandated to recommend the grant of amnesty in

respect of certain offences. However, as explained in the mandate chapter of this

Report, tlre Commission did not process any amnesty applications and as such no

recommendations pertaining to amnesty have been made. The Commission was

also mandated to recommend a reparation framework that would serve as the

basis for repairing the harm suffered by viclims and survivors of gross violations

of human rights and historical injustices. Chapter Three of th is Volume sets out lhe

Commission's recommendations in relation to reParations. Finally, the Commission

was required to make recommendations on the mechanism and franrework for

the implernentatron of its lecommendations. Chapler Two of this Volume makes

recommendations relating to such a mechanism.

ln essence, the legal framework provided by the Tj R Act facilitated the making

of comprehensive recommendations on a range of topics, As such, and to

facilitate implementation and monitoring, tl'le Commission has tried to make

recommendations which are specifrc, feasible and which have measurable short,

nrediunr or long-term goats, iecommendations which strike a resonance with

the Kenyan people are likely to be the subject of mobilization and lobbying. Such

recommendations are more likely to be implemented by the Government Each

recommendation has been directed to a specific entity or offite holder'

The re(ommendations made by the Commission are a synthesis of views expressed

ro the Commission and the Commission's own reflection on the findings reached

with respect to various violations a,ld issues. The recommendations reflect views

expressed to the conmission by victims, witnesses, civil society otqanisations,

experts and government officials who interacted with the Commission With

respect to victims, rhe Commission solicited their views on recommendations

through the statement taking process, Additional recommendations were

proposed to tlre Cornmission by those who testi6ed d u ring the individ ual, theolatic

and institutional hearings held alound the coLlntry.

With respect to recommendalions (oncerning the investigation and Possible

prosecution of an individual, the following shall apply: The DPP or appropriate

a uthority shall immediately commence an investigation into the ind ividual named'

n l L'llL, , L 1l i.,;ii, i t 1r Lll':'.:,1[r:]
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Unless otherwrse provrded n the spectFc recommendattons, such an tnvesttgatton
shall conclude no later than twelve months after the tssuance of thrs Report At
the completron of such rnvestrgat on the DDP or appropflate autho ty sha ll make
an rmmedrate de term tnatton concerntng whether the evtdence warrants a crrm rna I

prosecutron The DPP or appropriate authonty shall tmmedtately make that
determrnatron publrc, and shall rnclude rn that publrc statement detarled reasons

Justrfying rts decrston

The above procedure !ryr1h respe(t to tnvesttgatlons [or possrble prosecutron t5.]
rccomnrendatron of the Conrntrssron, and as wtth all recommendatrons as set oLrt

rn the TJR Act rs ltrnd rng as a rna tte r of law

ln thrnkrng about and formulatlng recom mendatrons, the Comrntssron took note
of the fact that the Commtsston was establrshed as part of the Kenya Natronal
Dtalogue and Reconctltatton process whrclr led to the tnrtrattot.t of numerous
reforms and mechanrsms Intended to address long-stand ng htstor ral rssues, As a

consequence, many of the rssues tha t the Commrsston was task."d to address have
been addressed (erther rn whole or rn part) or are rn the process of been addressed
For rnstance, the Constrtutron of Kenya 2OlO has dealt wrth or lard the bass for
addressrng such rssues as htstorlcal land tnlustrces and economtc marqrnalrzatron

The Commrssron was also aware that there l.tave been establtshed tn recent ttme a

number of permanent nstttuttons charged wrth dealrng wrth the very tssues that
the Commrsston was rlandated to lnqutre tnto These include

r The Natronal Land Conrmrssron, whrch has the mandate to deal wlth, among
other rssues, hrstorrcal land tn.lusttces,

The Natronal Cohesron and lnfegratron Commrssron, wlrrch lras the maDdat€
to foster nattollalcohesron and unrty,

r Tl]e Natronal Gender and Equalrty Commrss on, whrch has the mandate to
promote and protect the nghts oF mrnonty and vulnerable groups, includrng
women and ma rgrnalrzed groups,

r The Ethrcs and Antt-Corruptron Commrssron, whrch lras tl.te mandate to
lnvestrgate cases of corruptron and econ om rc crrmes,

r The Commrssron on Revenue Allocatton, whrch has the mandate to determrnc
allocat on of revenue, and

,r The lndependent Polrce Oversrght Authonty, whrch has the mandate to, rnter
oln,nquie rnto ktllrngs commrtted by the police

5
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ln essence, the Commission's work evolved at a particular historical moment that

coincided wilh a reform process. Thus, the Con]nrission viewed its role as that of

building on the existitrg reform initiatives

Like trLrth commissions before it, the Commission had to consider whether or not

to recommend lustration, The term lustration is derived from the Latin /uJtr'um and

refers to a process of purification. ln the freld of transitional justice, the process

of lustration has been used to remove fronr public office individuals who are

associated with past human rights violations. lt has also been used to prevent

indiviclLrals associated with human rights violations from holding public offrce in

the future.

The United Nations recogrrize the important role that vetting and lustration

can play in the prevention of future human rights abuses and violations by the

State.s Lustration can 5erve two purposes: preventing the recurrence of lruman

violations by public officers who have committed sucl\ violations in the past, and

restoring the population's trust in the State after a period of systematic human

rights violation s.

The process of lustration has been controversial in ma ny societles when it has been

used to remove from ofhce all individuals associated with past politiqal regimes.

For example, lustlation has been used in former colnmunist (ountries to remove

all individuals associated with the past communist regime, and in lraq to remove

all offrcials associated with the deposed Baath Party'gln the context of Kenya, this

kind of mass action is not recomnrended.

However, the prevalence of impunity th roug hout the history of Kenya com pelled

the Commission to consider lustration for past abuses cornmitted by ind ivid uals

while acting in an official capacity. The Commission considered that tackling

impunity is a necessary and urgent step in the fu ll restoration of the rule of law in

Kenya, in establishing lasting Peace and stability, and in fostering reconciliation.

For this reason, the Comrnission has recommended that specific indivlduals

should not hold p u blic office in Kenya's constitutional order on account of their

past conduct and/or decisions which resulted in gross violations of human

rig hts.

Rlle ol Law Tools lor Poslconrlicl SIates:Velln9. an operalional frameworK, O,llce olthe H€h

(OHCHR), Unrled NalDns New Yo and Geneva (2006) 1

Th s process has be€n relerred lo as de_Baathilrcalion.

Comrn,ssioner Ior liuman Rrghls

I
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Primary Findings

TheCommrssronFndsthatbetweenlsg5andl963,theBrltrshColonraladmrnrstraton

rn Kenya was responsrble for unspeakable and horrrfic gross vrolattons of human
rrghts ln order to establtsh rts autho ty rn Kenya, the colonralgovernment employed
vrolence on the local populatron on an unprecedented sca le Such vrolence rncluded
massacres, torture and tll-treafment and varrous forms of sexual vrolence

l3 The Commrssron also frnds that the Br ttsh Colonral admrnrstratron adopted a

drvrde ancl ru le approach to the Ioc.tl po p u latton tlr at c reated a n ega t !ve dynamtc
of ethnrcrty, tl're con5equcnces of whrch are strll be nq felt today At tl.re same
trnre the Colonral adml'rstratton alrenated large amounts of hrghly productrve
land from the Iocal populatron. and removed communtttes from therr ancestral
lands

The (61.11615r,on hnds that bet\,veen 1963 and 1978, Presrdent lorno Kenyatta
prestded over a government that rvas res;:onstble for numercrrs gross vrolatrons of
human rrghts These vrrrlatrons rncluded

)4
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The Commrssron 6nds that between 1978 and 2002, Presrdent Danrel Arap Mor
prestded over a government that was respon5rble for numeror.rs gross vtola tron s of
human rrghts These vrolatrons rnclude

massacreS,

rn the context of the Shrfta War, krllrnqs, torture, collectrve punrshment, and
denralof basrc necds (food, wateiand health care),

polrtrcal assassrnatrons of ProGama Plnto,Tom Mboya andJM Karrukr,

arbrtrary dete n tro n of polrtrcal opponents and acttvrsts, and

llegal and rrrcgular a.qLlsrtron of land by the l'lglrest government officrals
and therr polrtrcal a llres

unlawfuldetentrons, and systematrc and wrdespread torture and tll,treatmen t

of polrtrcaland human nghts actrvrsts,

assasstnatrons, rncludrng that of Dr Robert Ouko,

rllegal and rrregular allocatrons of land, and

economrc crrmes and qrand corruption
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26. The Commission frrlds that between 2002 and 2008, President Mwai Kibaki presided

over a government that wa5 responsible for numerous gross violations of human

rights. These violations include:

r unlawfuldetentior'rsi

r extra judicial killings; and

r e(onomir crimes and grand corruption

The Commission 6nds that state security agencies, particularly the Kenya Police

and the Kenya Army, have been tlle main perpetrators of bodily integrity violations

of human rights in Kenya including massacres, enforced disappearances, torture

and ill-treatnrent, and sexual violence.

The Conrmission finds that Northern Kenya (comprised of the former Nortlr Eastern

Province, Upper Eastern and North Rift) has been the epicenter of gross violations

of human rights by state security agencies. Almost without exception, security

operations in Norlhern Kenya have been accompanied by massacres of largely

innocent citizens, systematic and widespread torture, rape and sexual violence of

girls and women, looting and bu rn ing of property, and the killing and confiscation

of cattle and other livestock.

The Commission finds that state security agencies have as a matter of course

in dealing with banditry and maintaining peace and order employed collective

pu nishment against commu nities regardless of the guilt or innocence of individual

rnembers of such commu nities.

The Commission finds that during the mandate period tlle state adopted economic

and other policies that resu lted in the economic marginalization of five key regions

in the country: North Eastern and Upper Eastern; Coast; Nyanza; Westerni and

North Rift.

The Commission finds that historical grievances over land constitute the single

most irnportant driver oI conflicts and ethnic tension in Kenya. Close to 50 percent

of staternents a nd memorandu m received by the Commission related to or touched

on claims over land.

The Conrmission frnds that women and girls have been the subjett of stale-

sanctioned systematic discrimination. Although discrimination against women and

girls is rooted in patriarchal cultural practices, Ihe state has traditionally failed to curb

harmful traditional practices that affect women's enjoyment of human rights

27.

28
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The Commission frnds that despite the special status accorded to children in
Kenyan society, they have been subjected to untold and unspeakable atrocities
including killings, physical assault and sexual violence.

The Commission finds that minority groups and indigenous people suffered state-
sanctioned systematic discrimination during the mandate period, ln particular,
minority groups have suffered discrimination in relation to political participation
and ac(ess to national identity cards. Other violations that minority groups and
indigenous people have suffered include: collective pllnishment, and violation of
land rights and the right to development.

Recommendations
r"l The Commission recommends that the President, within six months of the issuance

of this Report. offer a public and unconditional apology to the people of Kenya for all
injustices and gross violations of human rights committed during the mandate period.

n The Commission recommends that State security agencies, and in particular the
Kenya Poli(e, Kenya Defence Forces, and the National lntelligence Service apologize
for gross violations of human rights committed by th-eir predecessor agencies
between l2 December 1963 and 28 tebruary 2008, .rpuliully u.tr of extra-judicial
killings, arbitrary and prolonged detention, torture and sexualviolenre.

ra The Commission recommends that the Kenyan Government consid€rs entering
into negotiations with the British government with a view to seeking compensation
for victims of atrocities and injustices committed during the colonial period by
agents of the colonial administration. This should be done within t 2 months of the
issuance of this Report.

ra The Commission recommends that the British government offer a public and
unconditional apology to the people of Kenya for all injusti(es and gross violations
of human rights committed by the colonial administration betwecn 1895 and I963.

rr The Commission recommends that the Judiciary apologize to the people of Kenya for
failing to address impunity effectively and perform its role of deterrence to prevent
the perpetration of gross human rights violations, during the period between I2
December 1963 and 28 February 2008.

n The Commission recommends the creation of a National Human Rights Day on
10 December, to coin(ide with the international Human Rights Day, which will be
used to promote respect for human rights in Kenya.

n The Commission recommends that the judiciary fast-tracks the establishment of the
lnternational Crimes Division of the High Court which shall be responsible for the trial
of some of the cases referred to the Dire(tor of public prosecutions for investigations
and prosecution.
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r! The Commission recommends that the fast-tracking of the enactment of human rights

related laws as envisaged by the Constitution of Kenya, including on: freedom of the

media; fair hearing; aid rights of persons held in custody or detained

ra The Commission recommends that the govelnment makes a declaration in terms of

article 34(6) of the Protocol to the African Chaner on Human and Peoples'Rights on

the Establishment of the African Court on Human and Peoplel Rights thus allowing

individual victims of human rights violations who have exhausted local remedies to

directly acaesg the African Court.

rt The Commission recommends that the Minlslry of Justice fast-tracks the expansion of

the national legal aid scheme to cover the entire country

Factors that Encouraged Perpetuation of Gross
Violations of Human Rights

35. The Comrnission 6nds that the following factors encouraged the perpeiuation of

gross violations of human rights during the mandate period:

r The failure of the first govelnment in independent Kenya (led by President

Jomo Kenyatta) to dismantle the repressive state structures established by the

colonial qovetnment.

-r The use of and subsequent enhancement of repressive laws, policies and

practices initially employed by the colonial government by the first two posl-

independence governments (President .lomo Kenyatta's and President Daniel

Arap Moi's administratlons).

. r The creation of a de jure one party state by President Moi's government,

resulting in severe repression of political dissent and intimidation and control

of the media. Repression of political speech and the media allowed many

violations to occur with little public scrutiny, much less accountability.

Consolidatron of immense powers in the person of the President, coupled

with the deliberate erosion of the independence of both the Judiciary and

the Leqislature,

The failure of the state to investigate and punish gross violations of human rights.

The Commrssion frnds that in most cases, the state has covered-up or downplayed

violations committed against its own citizens, especially those committed by

state security agencies. During the entire mandate period (1963-2008), the state

demonstrated no genuine commitment to invettigate and punish atrocities and

violations committed by its agents against innocent citizens.
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Findings and Recommendations on
Violations and lnjustices

Specific

Colonial Era

36 The Commrssron finds that rn order to establrsh anC consolrdatc rts rule rn Kenya, the
Bfllrsh government employed vrolence on a loc,tllv unprecedented scale io force the
local populatron tnto submrsslon, the colonral admtntstratton n Kenya conducted
pun rtrve e\pedlttons tn the I 890 a nd I 920 aqa rst what they callc,d'reca lcrtranl trrbes,
Thcre were mrl tarv expcrirtror'rc aga|nst the N.rnrlr rn '901, r905 and i9OS, agatnst
the Embu rn 1905, agarns( the (rsrr rn 1904, tgl]S ancl 191.1, arlr nst tlre Krpsrgrs rn

1905 and agarnst ihe Abagrshu and Kabras rr.r I 907 These mtlttary expedttrons v/ere
characterised by m.rssacres, torture, sexual vrolence, and destructton of property

3l

38

39

The Brrtrsh admtntstratron drvrded Kenyan terntory tnto provrnces and drstfl(ts
These admrntstrattve boundarres were based on ethnrc anaj ltngulstlc unrts, rn

effect freezrng cultLrraldevelopmenr and populatron mcbrlrry The bouncjarres wpre
arb trary, rn some cJSes d vrdtng groups nrore sharply th,rn had been the rase.rnd
n Some cases combrntng groups that were o gtnally drsfrnct Thc Conrntrssron 6nds

that the creatron of these ddmtnrstratlve unrts plantcd the sceds of ethnrc hatrecl as

communrtres started to cstabltsh owt]ersl.Ip of therr terlto es to the excluston of
otlrers

ln certarn cases, the Brrtrsh esta blrshed rts au thofl ty by establrshrng allrances wrth local
leaders These allrances were created through nranrpulatror.r and, at ttmes, tl.trough
the crrcunrventrng extsttng ndtqenous systems of aLltl.to ty The Brrtrsh manrpulated
leaders of the Maasar and Luhya (Mumra rn Wanga and Sudr Namachanla rn BukLrsu)
The Brrtrsh alo rmposed leaders on local populatronr as was tl.te case of Karurr wa
Gakure and Krnyanlut wa Gathrrrmu among the Ktkuyu. Manrpulattons were more
evrdent rn the srgnrng oftreatres rnvolvrng Brrtrsh admtnlstrators Jnd Alrrcan leaders
such as the Anglo-Maasat treatrcs of I904 and 191 l

After vrolently brrnqrng the local populatron rnto some form of submrssron, the
Colonral adnrrnrstratron proceeded to find means of makrng the colontal tcrltory
self-6nancrng Thrs was achreved through the creatton of the chief as agents of
local admrnrstratron who were tasked wlth the responstbtltty of ta\ collectton,
marntenance of law and order and mobrlrzatron of l.rbour for settler requtrements
Chrefs were empowered by a serres of labour laws to call out any number of able-
bodred persons to la bour wrthout pay Thrs mandate was extended at the outbreak
of World War 1 to findrng able-bodred manpower for the war Chrefs had retarners
who rn the process of tax collectton, confiscated peoples,anrmals and produce,
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seized their women artd routinely whipped men. The Commission finds that

such coercive authority, supervised and aPproved by the colonial administration,

explains the intense hatred for chiefs and the provincial administration in general,

even in the post-colonial Period.

Colonial violence reached its zenith in lhe 1950s (and mainly during the emergency

years), a time when communities in Kenya staged a fr9ht for political and economic

self-determination. The British interned thousands of Africans in detention camps

set up around the country. The treatment at these camps was brutal. lnformation

about what happened at the camps was carefully controlled and the Eritish colonial

office consistently denied reports of torture and other gross violations of hutnan

rig hts.

Althouqh the British administration was responsible for atrocities during the

emergency years, the Mau Mau also committed atrocities against those they

perceived as local benefrciaries of colonial power, in effect turning neighbours and

relatives against each other. Contrary to African customs and values, the Mau Mau

assaulted old people, women and children.

Shifta War

42 The Commission finds that the Kenyan military inflicted violations and atrocities

on innocent civilians during the conflict ln particular, the Commission finds that

the Kenyan Army committed mass killings of civilians during the Shifta War and

that the number of people who were killed during the War is po5sibly much higher

than the official frgure of 2000. Most of the killings took place in villages but the

Commission also received evidence showing that killings took place in places of

worship.

4f The Commission finds that violations against women were widespread and

systematic. These violations included rape and other forms of sexual violence. The

Co mmission received evidence that women were held as sexual slaves by members

of the Kenyan Army. The Commission rejects the prevailing official view that sexual

violence during the Shifta War was infrequent and isolated.

44 The Commission finds that the Kenyan Army was responsible for the killings

and larqe-scale confiscation of livestock belonging to civilians The shooting

of especially camels was a particular strategy employed by the Army as it was

believed that camels were used by the Shifta to transport guns and other supplies,

The Arnry was responsible for the poisoning of livestock. Testimony received by

I
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the Commrssron revealthat tt,,vas common for sold rers and gcvernment officers to
rnvade vrllages and confiscate cattle, sheep, c,lrneis and qoats The or,vners of such
lrvestock were never told what happened to the r ltvestock Nor were they ever
compensated for th etr losses

The Commrssron finds that as part of the Shrfta War, tlre Kenyan government
establrshed reslrrcted or protected vrllages or camps rn whrch resrdents of Northern
Kenya r^rere essentrally det.rrned and tl'telr movement severcly restrrcted Thrs
vrllagrsatron programme was cerrly remtntscent of the detentton camps created
dLrrrng the colonral per oC The cDndtttons In rlre resti.rctecl vrllages rn I{crtherr, Keny,l
were squalrd Accounts recerved by tlre Commrsston tndrcate thal drseases such as

dysentery, pneumonra, malarra and tuberculos s wcre common rn tl.te vtllagcs

The Commrssron finds that the 5hr{ta War had a partrcul:rrly devastatrng tn.rpact on
mrnoflty groups lrvrng rn Northern Kenya such as the S.rkuve

47 The Cornrnrs:ron frnds that whrle thosc hghttng JUaI.t5L tltc Kefyan govcn]menI
conrmrtted vrolatrons agatnst the local crvrlran populatton, thc vast ma,onty of
vrolatrons were (ommrtted by the Xenyan government through tts mtltlary and
polrce officers and provrncral adml'lstrators

The Commrssron frnds that those hght ng ag,lrnst the government stole, often
vrolently, from the local populatron rn order to sL,oport tlrerr n.Ilrtary actrvrtres

49 The Commrssron finds that mrlrtary and polrtrcal leadors condu(ted thc conflrct
wrth lrttle rf any rcaard to thc bastc rrghts of the Kenyan ctttzens rn the regrgn

50, Thrs rnattentton to the nghts and welfare of the local populatton contrnued after
the end of fhe conFltct and to son]e cxtcnt cven contrnUcs todav E(onornt.
margrnalrzatton and conttnued vrolatrons of the lghts of those ltvlng tn (he [ormer
Northern Frontter Dtstflct have therr orrgrns tn the acttotis and attttucJes of the
colonralgovernmcnt and the newly rndependen I Kenyan government

51 The Commrssron frnds tltat the Kenyan qovernment made a deltberate ancl
coocprted effort to cover up abuses commtlted rn (onnectlon wtth the conflrct.
and enacted the lndemnrty Act rn order to protect government officrals for
accountabrlrty for wrongfulacts commrtted tn the confltct

52 The Commrssron finds that the lndemnrty Act not only covered up human rrghts
abuses and otl'rer vrolattons of both Kenyan and lnternaltonal Law, but ttself ts a
vrolatron of tnternatronal law as rt dentes the vrcttms of the conflrct access to truth,
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reparations,andaccountabilityforwhattheysuffered.Theeffectsofthelndemnity
Acr, the amount of time lhat has passed since the atrocities occurred, and fading

memories of victims and other witnestes to such atrocities, all contribute to

making it difficult to identify individual combatants who committed violations of

the Geneva Conventions and other applicable bodies of law.

The Commission finds that Brigadier Joseph Ndolo and Brigadier Jackson Mulinge

(as they were then) bear (ommand responsibility for the atrocities comnlitted

against civilians by the Kenyan Army during the Shifta War'

Recommendations
ra The Commission recommends that the President, as the Commander-in-Chief

of the Armed Forces, within twelve nlonths of publication of this Report,

acknowledges that lhe military committed atrocities during the Shifta WaI and

offer a public and unconditional apology to the people of North Eastern and all

who were aflected by the confli(t.

!'t The Commission recommends the repeal of the lndemnity Act within nine

monrhs of the issuance of this Report. lf the lndemnity Act is not repealed

within rhe stipulated time, the Attorney General shall immediately thereafter

(and no later than one month after sucll six month period) issue a public report

explaininq why the lndemnity Act has not been repealed and what steps, if any,

the government plans to take to ensure its repeal and to provide accountability

for the violations committed during the Shifta War.

n The Commission recommends that within nine months of the publication of

this Reporl, the government, and particularly the Ministry of Foreign Affairs,

publishes the entire Memorandum of Agreement (Arusha Agreement) signed

between the Kenyan and Somalia governments and which marked the formal

end of the Shifla War. The Agreement should be published in at least three local

newspapers with wide circulation. Moreover, copies of this Agreement should

be translated into local languages spoken in Northern Kenya and be widely

disseminated in tl'te reqion.

r":r The Commission recommends the establishment of a public memorial to

(ommemorate the victims of Shifta War. The memorial should be established

within 24 months of the issuan(e of this R€port.
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Massacres

Primary findings

54 Massacres have occurred throughout the hrstory of Kenya Whrle they rncreased
durrng and as a result oI colonr.rlrsm, massacrcs predate the colonral pcrrod The
Commrssron has dorumented the followrng massacres whrch occurred dunng the
colonral perrod

Kedong Massacre

M.rssarres commttted ln the conteyt of the Gtnarna Rcbell on

r Kollow.r I\4assacre

Massa(res comtnttted rn the context of Mau Mau War ncludrng Larr Massacre
and H ola Ma ssacre

55 The Commrsston finds that most massacres commttted Ljy state secuflty agents
rn the post"rndependence perrod have occurrerl rn Northern Kenva, tl.rat rs, Norrh
Eastern, Upper E;stern ancJ North Rt[t These massacres \^re.e commrtted dunng
securrty operaltons wttlt the stated purpose of, anrong other thtngs, cor.ubatttng
cattle rustlrng and drsarmrng tlre populatton The Commrssron finos tl.rat state
secunty agencres were responsrble for the follo|rng massacres lv4assacres dunng
the Shrfta War, Bulla Karatasr Massacre, 1980, Wagalla Massacre, 19g4, Lolrrrr
Massacre, and Ma lka Marr Massacre

56 Massa(res comn'ltted by c vrl ans ntostly occurred as a resLtlt oI catt,e rustltng dnd
nter-ethnlC or Inter-communal conflrct The Ccmrnrssron finds that tlte n.lottvatton

for rnter-ethntc trassacres was n]ostly contestatrons for control of l.rnd for pasture
and water Another n]otrvat on rnclucles retalratron As such, cthntc groups whrch
were vrctrms of massacres '4/ere often prevrouslv perpetrato15 oI massaCres
ti'remselves agatnst the attacklng group lnter-ethnrc conflrct was char,.:rtcrrsed by
rcprrsals and revenqe a ttacks

-r llt

51

58

i\4ost accounts of massacrcs that were presented [o tl.]e Comn)rsston were
undocumented whrch made rnvestrgattng s uch tnctdents dtffic u lt rf not rm pos stl)le
The vast majonty of perpetrators responsrble for the massacres havc not had to
answer for therr crrmes To thts day they rematn unpr-rnrshed

Massao es that took place du rrng the mandate perrod urer-e rnvarablv acco m panted
by the commrttal of a range of other vrolatrons These rncluded rape and otl.ter

l5
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gender-based vlolations, torture, enforced disappearances and destruction of

Property

The Cornmission finds that because most massacres committed by security agents

have occurred in Northern Kenya, victims of massacres are therefore predominantly

of Somali, Boratra, 5akuye, Gabbra, Pokot and Turkana ethnic arouPs Mostvictims

of massacres in North Eastern and tJpper Eastern were predominantly Muslims

The conrrnunities targeted for attack by way of rnassacres in inter-ethnic conflict

were in most cases itolated and far from police or government presence. Victims

were nrostly attacked or ambushed at watering points, while herdinq livestock or

while in tl'rei, homesteads.

Children were sometimes the targets of massacres. ln the case of the Turbi Massacre

of 2005 a primary school was specifically singled out for attack and 21 children

killed. Similarly in the Murkutwa Massacre, a total of '12 children were killed.

ln respect of rnassacres comnritted by state security folces, the Comnrission 6nds

that these massacres were the products of a desire on the part of the relevant

security forces to impose collective punishment on communities whose members

were suspected of committing various transgresslons

The Comrnission finds that the plevailing security environment of lax controls and

almost total impunity for perpetrators effectively encouraged and condoned the

committal of such heinous crimes.

The Commrssion is not aware of a single criminal conviction for any massacre

committed by the security forces in Kenya during the mandate period

The Commission notes that command responsibility can be attributed to those

who exercise actual authority over subordinales lt applies to both (ivilian

and military officials. lt arises when tl)ose in comrnand knew, or had reason to

know, that cr[rres were about to be (omn']itted or had been committed by their

subordinates or those under lheir effective authority and control, and they failed

to take the necessary and reasonable measures within their power to prevent or

punish those subordinates. Commanders are under an objective responsibility

to try to establish what their subordinates are doinq and discipline them where

appropriate. Responsibility can even be imposed where the commander does

not take adeqqate steps to keep abreast of the criminal activities of his or her

subordinates.

65
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66 The Commrssron made fornral requests to the Mlntstry of Defence for rnformatton
rn respect of the role of the Army rn the Shrfta War and other massacres but no
response !A/as rccerverl The Commrssron nn(ls lt regrettable that lhe Mtntstry of
Defence chose to rqnore or refuse the request, and thus to act rn clear vrolatron of
the provrsrons of the TJR A(t ln so dorng the Mrn,stry of Defence has undermrned
Kenya's truth and reconctl atton process

Bulla Ka ratas i/Garissa Gubai Ma ssa cre

67 TheCommssron6ndsthatthesecuntyoperattor'r(onrluctcCrn6.rnssarnNovcmber

I980 resulted tn tlte massacre of hundreds of cr',rlrans NurreroUs other atrocrtles
were commrtted by state secuflty agents (the regular polrce, admtntstratton poltce,

General Servrce Unrt, and the Kenya Army), rnclu d rng torlLrre, brutal bea t rng s, rape
and sexual vrolence, burn rng of houses and Iootrng of property

68 T1-e Commrssron 6nd5 that the Bulla Karat.r5t Nlassacre, and tha deten tlon, torture,
ra pe .r nd ser Lra I vrolat ron of women, burn rng of hou ses a nd the loot rng oI property,
w('rs J systernalrc att.(k agarnst a ctvtlran poplllatron and thus qualrfies as a cr,me
agarnst hu man rty

69 The Comnrrssron 6nds rhat to cover up the massacre, se(urltv aqents rnvolved rn

tl're operatron drsposed oI the bodres of those krllecl rnto the Tana Rrver

70 The Commrssron finds that collectrve punrshment was a key component of the
Bulla Karatasr secunty operatton whrch resulted rn the nrass krllrngs of ctvrlrans
Se(unty agents operated on the presumptton tlrat the entl e popul..ttton ofGa ssa

town and rts envrrons y/ds somehow responsrble for the shootrng of crvrl servants,
the crrme whrch prompted the moun ng of the securrty operatton On thrs basts,
all Somalrrrrale adults werc rou nded and deta rn ed at Ga rlssa prrma ry Scl.rool whcre
they were screened, tortured and brutally beaten

71 The Comnrrssron finds that the mllrtary partrcrpated rn the Bulla Karatasr Massacre
The commander ofthe Kenya Army, amongst others, flew to Ganssa the day after the
operatron on a fact-findrng mrssron ltrsdtffi(ulttoseewhatwouldhavenecessttated
a hrgh rankrng member of the Kcnya Army to vlstt the srte of tl.te massacre other
than some level of mrlttary rnvolven.tent rn the operatron Thc Comnrrssron therefore
relects the offrctal posttton tlrat tlte mrlrtary did r.tot parttcrpate [] the opeft-ttton

The Commrssron finds that members of the North Eastern provrncral Secuflty
Commrttee (charred by Benson Kaarra, the then provlnctal Commrssroner for

72



North Eastern Province) and 6arissa District Security Committee at the time of the

Eulla Karatasi operation bear responsibility for the massacre and other atrocities

committed during the security operation. The members of both the Provincial and

District Security Committees sat in the same emergency meeting at which the

security operation and the collective punishment of male adults of the Somali ethnic

rommunity was authorised. The Commission also frnds that the Minister for lnternal

Security at the time ofthe security operation, Godfrey Gitahi Kariuki (popularly known

as G,G. Kariuki), bears responsibility for the operation and the ensuing atrocities.

73 The Commission finds that the conduct of Benson Kaaria and 6.G Kariuki, both of

whom appeared before the Commission, is consistent with the official denials and

deflections that followed in the aftermath of the Bulla Karatasi Massacre Beforethe

Commission, Benson Kaaria repeatedly asserted that the Eulla Karatasi operation did

not result in any deaths nor were any women raped or otherwise sexually violated.

Similarly, G.6. Kariuki denied knowledge of any deaths or rapes. The Commission

finds that members of tl']e North Eastern Provincial Security Committee and the

6arissa District Security Committee and the Minister of lnternal Security at the

time of the Bulla Karatasi Massacre are unfit to hold public office in Kenya! new

constitutional order.

74 The Commission finds that despite the numerous atrocities committed by security

agents during the Bulla Karatasi operation rro one was ever identihed as responsible

or held to account,

Wagalla Massacre

75. The Cornmilsion frnds that the se(urity operation (onducted in Wagalla, Wajir,

in February 1984 resulted in the massacre of hundreds of civilians. Numerous

other atrocities were committed by state security agents including torture, brutal

beatings, rape.lnd sexual violence, burning of houses and looting of Property

76 The Commission finds that the Waga lla Massacre, including the detenlion, torture

and killing of the rnale members of the Degodia tribe at the airstrip, and the rapes,

killing of livestock and burning of homes in the villages, was a systematic attack

against a civilian population and thus qualifres as a crinle against humanity.

71 . The Com mission was unable to determine the precise number of persons murdered

in this massacre but accepts that a large number died, possibly clote to a thousand.

The official figure of 57 given by the state therefore grossly underestimates the

nunrber of people who were killed at Wagalla and is an example of the generally

I'I
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thoughtless manner tn whrcl't the state has tradlttonally treated massacres
con]mrtted by rts own agents

The Drstfl(t Securrty Commrttee (DSC) at Walrr authorrzed the securrty operatron
tlrat resulted rn Ihe massacre The plan rnvolved confinrng people at tl.]e arrstlp, a

place not of6crally gazetted as a detentron center

The Provrncral Serurty Commrttee (PsC) at Gar ssa had a role to play rn the
authoflzrng of tl're operatton as s evrdenced frorl the srgnal thJt was sent ftom
the Garrssa PSC Io the V/alrr DSC that called for the rounCrng Lrp of persons anC

lrvestock and for them to be'treoted metctles<ly" The Commr:sror.r finds such
languaqe rn offirralcommunrcatrons to be hrghly rnal)pronflate and reckless Suah

words stood as an ei[e(t ve lrcense [or subordrn.r,-es to take the lJ,,^r r,']to t hetr own
hands The Comnlssron 6nds tlre PSC and rn plrtrcular, the autl.tor of tlre srgnal,
Provrncral Polrce Officer As\,r'ant, lo be responsrble for encouragrng the rectptents
of the rnstructron to act rn i'l lalvless m,rnner

The Kenya Army rs held to be responsrble [or the actual executton of the n]assacre
The nrrlrtary as a matter of necesstty must also have played a role rn tlre plan nrng of
tlre operatton.

The Conrmrssron rs satrsficd rhat the DSC, the PSC and the Kenya lntell gence
Commrttee (KlC) knew or should have known thal lhe secuflty approach adoprcd
would lead to gross vrolat ons of hunran rrghts, rncludrng the Ccdths of rnnocent
rndrvrduals, None of lhe nrerlbcrs of these bodrcs learnt any of the lessons from
earlrer massacres, su ch as tlre 1980 massacre ln Gaflssa (B u lla KarJtasr) Alternattvelv
thcse persorrs chose to rgnore such lessons

There was a delLbe rate effort by ihe govefl.rment to cover up the detatls and extent
of the massacre The cover-up tnvolved nrost r[ not all of those tn postttons of
authoflly rn Wairr. Garrssa and Narrobr

The Commrssron notes that members of tlre KIC vrsrted Waltr the day precedrng
the Wagalla Massacre, durrng whrch vrsrt they held a meettng wrth the Dtst Ct

Securty Commrttee The Commrssron hnds that members of the KIC delrberately
mrscharactenzed to thc Commrssron the nature of the KIC trrp and wrthheld or
concealed Infornatron concenlng thetr lno\li ledge ar.td/ or lnvolvement tn the
secuflty operatton The Comnrrssron frnds that rvhrle developmerrt rnay have been
on the KIC'5 agenda as alleged by such members, tts p mary mtssron waS ln fact lo
assess the state oI secuflty rn the regton Thrs muclr rs apparcnt from the documents
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concernrng the plan nrng of the trlp, as well as the docu ments prepared shortly after

the tflp Thrs concluston ts also confirmed by some of the wttnesses who testtfied

The Commrssron notes wtth deep concern that notwlthstandlng thelr posltlons

and senrorrty, therr specthc brref rn the area, the securlty brlefrngs lecelved, and

therr knowledge of ongorng tncrdents and the dechnrng securlty srtuatron rn Wallr,

that all of the KIC mernbers rntervlewed or who appeared tn the heartngs dented

any knowledge of the plans to follow up or deal v,/rth the secur ty sttuatton The

Commrssron finds that, tn the crrcumstances descrlbed above, such dentals are not

cred rble,

The Commrssron accordrnqly finds that tlre KIC musl have been apprrsed of the

plans for the pendrng securtty operatton ln fact tlle Cotlmt5Ston was told that

the secuflty operattot't was planned by the Natlonal 5ecurtty Counctl rn Natrobt

ll'] .January 1984 whlch, tf true, nlakes lt extremely drfficult to belleve that the KIC

would not l'rave been made aware of such plans In aonnectlon wlth thelr tour of

the area One of the questtons the Commlssloll was unable to answer Is wlry the

KIC nrembers have clrosen to fergn total lgnorance as to what measures were to be

taken, even close to thrrty years aftel the event

The KIC rnembers were Irkely to lrave recerved news of the massacre before most

people However they deny thrs Some of them went sc-, [ar as to clarm thal they

only heard of the Wagalla Massacre throuqh newspaper reports tha( surfaced

weeks afterwards The Commtsston 6nds these claltns rrnplaustble

The conduct of the KIC mertbers rs consistent wrth the ofllcral wall of srlence that

descended over the facts and detarls of t he Wagalla Ma ssacre ln [etgrttng tgrrorarlce,

the KIC members have tnvtted deep susptcton aboLrt answers to the most serlous

questtons as to therr specrfic roles 1n the d,lys precedrr.tg and lust after the wagalla

Massacre The Commrsston frnds the conduct of the KIC rtembers unbecomrng of

therr hrgh offrces lndeed the Comrnrss on Rnds thdt part cularly because of thetr

contrnued cover up of the crrcumstances surroundtng the masSacre that none of

the rndrvrduals who were members of the KIC ,r.e fit to occupy any posttton of

responslbrlrty ln lhe new Kenyan constltutlonal order

The Government refused lo make avatlable to tl'le Cornmtsston spectftc documents

relatecl to rts lr]vesttgatton of thts and other ma5saLres tn clear vtolatton of the TJR

Act Specrhcally the Commrssron drd not recerve the full set of n'rrnutes of meetlrrgs

of tlre relevant PSC, DSC, and KIC meetrnqs, and dld rlot recelve any mtnutes of the

N5C, desprte repeated requests Thrs vrolalron of theT..lR Act has severely hrndered



the abrlrty of the Commrssron to dtscover the enttre trutl.r and context of these and
oth er vrolatro n s

Malka Mari M assa cre

89 The Commrssron finds that the t98t secri ty cperatron rn Malka l"4arr, N4andeta,

resulted rn the massacre of hundreds of rndrvrduals Durrng tl.te secunty operat on,
women were raped and were subsequently shunned n the communtty Others
suffered serrous rnlurres, rncludrng the loss of lrmbs

90 The Commrsslon 6nds that the state has milntatned.,]n officral srlence over the
maSSacre

Turbi and Eubisa M a ssacres

91 TheTurbr Massacre occurred on the morntng of l2 January 200_s when rJLders
attacked Turbr vrllage rn Marsabrt Afterw^rds, nrne people wore krlled rn Bubrsa r.r

revenge for the ktllrngs tn Turbr Thrs krllrng of nrn e people is con.tmonly referred to
as Bu brsa Massacre

92 The Comnrrssron hnds that precedrng the l-urbr and Bubrsa Massacres wcre
numerous resource-based conntcts l)etween the Borana and Gabbra communttres

93 The Commrssron Fnd! thal a bout 95 people were krlled d ulng the Tu.br .tnd g,Jbrsa

massacres, nclLrdrng 12 chrldren ,.nrho were k lle d ..rt TLrrbr prrrnary 5clrool

94 The Commrssron 6nds that the [urbr and Bubrsa l/assacres were both ethnrc-based
and polrtrcally mottvated

95 The Commrssron 6nds that the Turhr and BUbts,r N4assncres occurrecl partly as a
rcsult of the farlure of the sta re to provrde secur rty for tl.re poople of Ma rsa brt and
partrcularly the vtctrms and survrvors of the ntassaoes Whrlc there were early
warnrngs of loomrng ,.,role nce rn 14arsa[)rt, the governme nt secll,lty apparat(.rs
farled to respond rn good ttme

96 The Commrssron finds that that the Turb and Bubrsa Massacres has had severe
rmpact on the communtttes lrvrng tn Marsabtt, especrally the Gabras and Boranas

97 The Commrssron finds that no one was ever ldentrf.red as rcsponsrble or held to
account for the Trrrbt and Bubrsa Massacres A crrmrnal t al was agarnst 3 people
allegedly responsrble for the Bubrsa Massacre but the case was later wrthdrawn

ll



Lotirir Massacre

98 The Commrssron frnds tlrat the securrty operatron conducted rn West Pokot Drstrrct

between 22 February and 22 May 1984 by the Kenyan securlty agents (marnly the

Kenya Army) resulted trt rvhat rs popularly referred to as Lollrrr Massacres

99 The securty operatron also resulted numerous other gross vlolatlons of human

nglrts, rncludrng torture, and sexual vtolence. The securrty agents used heavy

artrllery and bombed the followrng areas rn West Pokot Drstrrct Kadam Hrll,

Achalau lirll, Lo ru suk Hrll, Kaser Hrll, Chepyonrot (Chelobor arear), Tarakrt Hrll, Alale,

Nauyapong, attcl Ktshtaunet Moreover, the securlty agerrts connscated or krlled

llvestock belongtng to tlte local populatlon

Murkutwa Massacre

I OO, The Murkutwa Massacre took place on the mornrnq of 12 March 2001 when heavrly

arrned Pokot ratders attacked restdents of Murkutwa locatron ln Marakwet Drstlrct

The Lommrssron fi ncls Ihat the Murkutwa l,4assacre occurred partly as a result of the

[a rlu re 0[ the srate to provtde secu rrty [or the people of Mu rkutwa a nd pa rtrculd rly

tl.re vrctrns and survrvors of the massacre

101

Loteteleit Massacre

lO2, Loretelert Massacre occurred on 28 Aprrl 1988 when caltle ralders belreved to be

thc Toposa of Southern Sudan and the Nyangaton] of Ethtopla ambuslrcd the

Turkana at a water polnt at Lotetelelt

103 The Commrssron finds that thc Lotetelelt Massacre occurred parlly as a result of the

farlure of the state to provrde securrty [or the people of Lotetelelt and parttcularly

the vrctrm s and survtvors of the massacre
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Recommendations
11 The Commtssron recom mends tha t wtthtn stx months of the tssuan(e of th rs Report,

the Presrdent formally apologrzes [or those massacres commrtted by government
forces, and for the farlure of the state to avert the massacres at Turbr and Bubrsa
desp te havtnq prror rnfornratron of the sante

ra The Comnrrssron recommends ll'tat lhe vlctrms of lhe abo',c,re[eren(e nrassa(res
be provtded wrth rellarattons, both tndtvrdLral,'lnd collecttve, \\rrthrn 36 rnontl.rs of
the tssuance of lhrs Reporl and conststen! th the R6F,'ira on\ Fr,rntevrork of the
Commrssron

'a The Commrssron recommends that all of the rndrv duals rdentrfied rn rhrs Report as
responsrble for the plannrng, rmplementatron, a nd cover up of the Bulla Ka ratasr and
Wagalla Massacres - tncludtng but not hm ted to (he tl'ten menbers of the DSC, pSC,

and KIC - be barred from publ c offce or any other posrlror.r of publrc authorrty

ra Tl'\e Cornr0rsston recomntends that v,/rthtn stx rnonllrs of the rssuancc of thrs
Report, the Governnrent shall releasc io lhc lmplemenlatron Commrttee all o[ th."
nr rnutes of the relevanr DSC, P5C, KIC, and N5C mr etrrrl5 \v t h respe.t to ea(l.r ar.rd

every one of the massacres reFerred to abo,,e

rr The Commrssron recommends that Ihe Governmenl take rnto accoLlnt the
htstory oI such massacres and other vrolatrons, ncludrng the rel,]ted econon.lc
margrnaltzatron of the reqron, rn formulatrng relevant developnrcnt polt(les,
rncludrngrnprrorrtrzrngcrucral n[rastructuredevclopment Anexplrcrt goalof such
development polrcres must be addres5rng lhe h 5tor c cconontrc marg nal zalrotr
of thrs and other stmrlar areas

r"r The Commtsston recommends that the Catholrc Church factlttate the return of
Father Adrran Joseph Janrto to rhe counlry to testrfy about ihe ma ssacre rn Bubrsa

Political Assassinations

Generalfindings

I04 The Commtssron finds that durrng the mandate perrod, poltt cal assass!natton was
onc of the lactrcs used by the state and the polrtrcal elrte to repress drssent or
el mrnate polr(rral con]petrtror'l

105 The Commrssron ftnds that polrtrcal assassrnattons have exacerbated ethnrc
drvrsrons and tenstons The assass natton ofTom f,,lboya ts a pnme example of
how assassrnatrons can further d rvrd e communtttes and tna rease etl.tnrC tenstons.

ll



'l06 The Commrssron flnds that lnvestrgallons tnto spectfic assasslnatlons, when

unrlertaken, were usually deltberately shut down before concluston Even rn

rnstances where sucl.t trtvesttqattons had been concludcd, tllelr rePorts of findrngs

and recornmendattons were never publtctzed The multrple rnvestlgatrons lnto the

assassrnatron of Robert Ouko are an extreme example of thrs phenomenon, but lt

Ls not the only exanlple The Commrssron frnds that thele ls a lack ofcrrtrcal polltrcal

goodwrll to conduct thorough and oblecttve lnvestlgatlons lnto cases where the

vr(trms are suspected to have been assilssrnated for poltttcal reasons

107 The Commrsston finds that the lack of a credtble legal and rnstrtuttonal mechanrsm

for wrtness plotectlon conttnues to hampcr any obJectlve lnqulry lnto cases of

suspected poltttcal assasstnation Wltnes5 tnttmtdattotr and murder contlnue to

pose tundamental challenges to sucll rnqulrres Wllrle there have been attempts

Jt fortrfyrng leqal ancl poltcy structures for wttness protectlon, much more ts

needod before credtble and thorougl.l rnvestlgatlons ttt such senstttve lssues can

be undertaken

Specific findings

Pio Gama Ptnto

108 'l he Commrssron frnds Ihat the assasslnatlon o[ Pto Gama Plnto \ryas motrvated

by rdeologrcal drfferences that were at the heart of the global Cold War but also

mrrrored tn domesttc Kenyan poltttcs

109 The Comrrrtsston finds the convrctron of Krsrlu Mutua drd lrltle Io clarrfy the

crrcufirstan(es and mottves behtttd Ptnto's ,l55a55ln.ltlor) The Comml55lon agrees

v/lIh tl]e findrng of .lustlce Alnley that "the (ase wears an unfintshed aspect alrd

that we may not have allwho were rnvolved ln Ihe crlme before us"

1 I O The Commrsston finds that Krsrlu, Chege Thuo and 3 thrrd unldentrfled man who

drsappeared, were used as scapegoats to dlvert attentlon away from the true

motrve and the more responsrblc perpetrators of Plnto's assasslnatlon

'lhe Cornrnrssron finds that Ihere ts suffctent clrcurlrstantlal evrdence, rncludrng

the farlure by the government to uncover the truth of who was responstble, to

conclude that the government was lnvolved rn the krllrng of Pto Gama Ptnto

111

Tom Mboya

),1



112 The Commrssron finds that Mboya was assasstnated for hrs polrtrcal belrefs, and the
perceptron that he posed a threat to the polrtrcal estabirshment

I 13 The Commrsston drd not recerve any credrble evrdence refutrng the rnvolvemen(
of Nahashon lsaac NJenga NJoroge rn the assasstnatron, bLrt drd recerve suffioent
evrdence to find that Nloroge drd not act alone

I 1.1 The Commrsston frnds that rhe ctrcumstances srrrrorrndrng Mboya s assassrnatron

- rncludrng the polttrcal rrvalrres he provoked, and the farlr.rre of th€ govel.tmef t
to rnvestrgate furlly tlre assassrnatron - po tt to the tnvolvenrent of governnrent
of6crals n the krllrng and subsequerrt cover up

JM Kariuki

I l5 The Commrssron finds thal .l lv1 Karrukr was ass.tsslr'tated for poltttcal re.tson5 Based

upon credrble and drrect evrdence presented to the Comm sston, the Commrssron
finds that statc olf.rals, rncludrng nrerrbers of thc poltce JIcl the Spectal Uranclr,
werL- drre(tly rn.rolved rn the a s s a s s I t't.l t ro n of Karrukr

The Commrssron frnds that there s suffrcient evrdence rrlplrcatrnq the follorrrnrl
rndrvrdu3ls rn the assassrnatlon and/or subsequent covcr up petcr KtnyUanlt
(aka i\4ark Twrst), Prus Krbathr, Ben Gethr, Patflck Slraw, Waruh u ltote; lgn..rtrus
Nderr, Arthur Wanyorke Thunqu, lohn l\,4uluno'u, Srl.rs lvlbrrru Grchua anrl Mbrvu
Kornange

116

117 The Commrssron finds that rhere s sufficrent evrdencc lmplrcattng the followrng
rndrvrduals ln lhe cover up of the assasstnatron Lee Krnyuanlr, Bernard Hrngit,
James Mungar, Senror Admrnrstratlve Commtssroner of polrce for Rrft Valley, Thuo,
Drstflct Commrsstoner of Nyandarua, lnspector Henry Waga, and SUpeflntendent
Krane

ll8 The Commssro|r fincls tlrat Presdcnt Kenyatta delrberately nterlerecl rn tlre
rndepender'rt rnvesttgatron undertaken by the parlramentary Select Conrnlltce by,
an]ong otl'rer thrngs, drre(tly rernovrng the followtng two names from the rcport
because they worked rn the Offrce of the Presrdent Mbryu Kornairge and Arthrrr
Wa nyotke Th ung u

Robert Ouko

1
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I 19. The Commission fi nds that Robert Ouko was assassinated, and that there is sufficient

evidence to frnd that government offcials were involved in his assassination and in

the subsequent cover uP.

120. The Commission finds that governnrent officials deliberately sabotaged every

attempt lo investigate Dr. Ouko's assassination, including the anve5tigation

undertaken by Scotla nd Yard.

121. The Commission finds that the government never intended to support an

investigation that would unearth the truth of the assassination of Dr. Ouko.

122. The Commission 6nds that the multiplc investigations into Dr. ouko's murder

have served to decrease clarity concerning the circumstances surrounding hi5

assassination, includirrg who was responsible and why he was killed

123. The Commission 6nds that a number of individuals connected to the ouko

assassination have died in mysterious cilcumstances. The Commission finds that

Ihe failure to undertake a credible investigation into the deaths of these individuals

is part of the ofncial cover up.

124. The Commission frnds that the failure to investigate the many deaths associated

with the Ouko assassination has created a climate of fear that has deterred

individuals with knowledge of the circumstances surround ing the assassination to

reveal what they know.

125. The Commission lrnds that the failure to make any of the investigations into the

assassination public - including theTroon Report, the report and materials collected

by the Gicheru Con.lmission - is a breach of public trust by the government and has

contributed to the cover up of the killing,

Crispine Odhiambo Mbai

126. The Commission frnds lhat Crispine Odlriarnbo Mbai was assassinated because

of his political views related to his chairing of the Devolution Committee of the

National Constilutional Conferen(e.

'127. The Commission finds that there is sufficient evidence to link Norman Nyaga to the

assassination of Dr. lvlbai.

128. The Commission finds that the State is either unable or unwilling to engage in a

process that would shed light on the death of Dr. Mbai.



Recommendations
ra The Commrssron recommends that wrthrn sLx mont hs of the rssuance of thrs Report,

all reports and materrals of all prevrous tnvestrgatrons tnto these assasstnatrons be
made avarlable to the publrc rhrough the Natrona I Archrves

r"r The Commrsston recon'tmend5 that wthtn tlrree monlhs of the rssuance of thrs
Report rhe Presrdent shall publrcly apologtze to the famrl es of those assassrnated,
and to thr natron, for these astasslnattons and the fa lure of prev ous governments
to rnvestrgate adequarell, such krllrngs

'1 yJrth respe(t to the Ouko assisstnatlon, the Commrssron recommends that those
rndrvrduals who have been rdent fred by prevrous rnqu nes (rncludrng that of
Troon, G cheru, and 5ungu) as rndrvrduals who should be further Intervtev/ed
and Investrgated, and addrtronal nd vrduals r.lenttFted n thrs Report Irnked to
the assa55rnatron or t5 cover up, should rn [ict l]e tnlervtelveC aad tnvestrqated,
and the resLrlts of those tnvcst g,ltrons rl,tde publrc Thete rnvesttgatton5 and the
subm ttrnq; ol a rcporl settrng oUl the resuit of such rnvcstrgatrolts to the publrc
sha ll be f nalrzecl no later tl'r.tn e ghteen monllrs aiter the rssuance of thrs Renort

" Wlth respect to tl'le Kanuki assas5tnaflon, thc Cotnmtsston recommends that an
rnvestLga!ron be commenced into the ctrcum sta nces surrou ndtng the a ssa sstnatton,
payrng particular attcntton to those indtvduals tdenttfied n the report of the
[,,1!4,rangale Cornmtttee and tn thts Report At the conclusron oI such rnvesttgat]on,
any rndtvlduals for wltom suffrclent evldence extsts shall be prosecuted, and a

repon wrll be lssued settrnq out all oF the rnformatron drscovered through su(h
!nvestrgatron con(erntng thc c[cumstances, mot,ves dnd those resoonslble for
the assassrnatron and subscquent cover up 5uch reporl shall he made publrc no
later than erghteen months after the rssuance of lhrs Report

r1 Wrth respcct to the Mbat assasstnatron, the Commrssron recommends that an
Investigatron be commenced tnto the assa5stnat on and cover up, and that rn
particular such tnvesttgatton nclude an nvest gatton rnto Nornran Nyaga At the
conclusron oI such rnvesttgatton, any tndlvrduals for wl.rom sul,6ctent evldence exr5rs
shall be prosecuted, and a rcporl wrll be rssued se rnq out all of the rnformatton
drscovered through such rnvestigatron (onaernrng the c[(umstances, molrves, and
those responsrble for the ass,tsstnatron and subsequent cover up 5uch report shall
be made publrc no later than e ghteen n'tonths ilFter the tssuance ofthrs Report

n The Commrssron recommends that the government establtsh publrc memorrats
commemoratrng thc lrves Pro Gama Prnto, lM Karrukr, Bobert Ouko, Father
Antony Karser, and Crrsprn 0dhtambo-Mnbr and rhat such memoflals rnclude an
educatronal conTponent detilltng the cont but or.ls such rodtvtduals made to the
natron Such rnemoflals may nclude stalues, museums, or educattonal tnstttuttons
and shall be completed wrthrn 2 years of the rssuance of thrs Report

'a The Commrssron recommends thar an tndependcnt prosccutor be appornted to
rnvestrgate and, rI the evrdence warrafts pro5ccute, rndrvrduals hnl,ed to thc dealh
of Father Karser.
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Extra-J udicial Kill ings a nd Enforced Disappea rances

I29 The Commrssron frnds tlrat throughout the mandate pertod there was a common

trend pattern and stale-sanctloned krllrngs.rnd dlsappearances lndeed, the use

of excessrve and dlsproporttotlate force by the polrce has been a common theme

runntng through Kenya's lrlstorY

130 The Commrsston frnds that durrng thc mandate pcrrod, rt was comrnon lor the

state, rnd parttcularly the poltce, to summartly execute lndlvlduals who were

r u spec ted to be cr lm lttals o r me mbers of prosc rtbed c rtnr tna I 9a ngs

131 The Con'urlrssror't hnds that excesslve irse of [orce by the polrce resulted ln

srgnrfrcantly hrgh numbers of death durrng, t)ter olto' the followtng contexts

sL,cu nty operat rons, the offrc ral open rng of the Nyanza General Hosplta I rn Ktsu mu

rn 1969, 1991 Saba 5ab,l rrots rn199l, and 2007/2008 Post Electton Vtolence

I 32 The Cornmrssron frnds that rn the last halfof 2007, state securrty agents, ma rnly the

Kenyl Polrce, sumnrartly executed and,/or forcefully dlsappeared large nutnbers

of rndrvLduals suspected to be members of the outlawed Mungrkr mrlrtra group

Tlre Commrssrott [rnds that the krllrng and dtsappearance of suspecled members

of Mungrkr was a systernatlc attlck agatnst a ctvtltan populatron and could thus

qualrfy as a cltme agarlst l'lunlanlty

133 The Comrnrssron frnds that rn March 2008, as part of OPerotrcn Okoo Motsho,

state secu ty agcnts, rncludlng Kenya Polrce and Kenya Army, were rnvolved

ln the sumnary exeautron and/or dtsappearance of suspected members of

Sabaot Land Defence Force (5LDF) The Commlssron frnds tl'rat the krllrng and

drsappeardnce of suspected nlembers of SLDF was a syslematl( attack agarnst a

crvrtran populatton and could thus quallfy as a crrnle agarnst hu ma nlt y

ll4 The Commrsston frnds th:rt whenever the state has been faced wlth allegatrons

of extraludtctal l,tlltngs and/or dtsappearances, rts tradrtronal response has been

to blatantly deny rhese allegattons and attack tlle credrbrlrty and legttrmacy of

those tnakrng the allegatrons, rather than rnvestrgate those allegatrons
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Recommendations
ra The Commrssron recomn]ends that the Presrdent and the respeclrve heads of the

Kenya Polrce and the Kenya Defence Forces, wrthrn srx months of the rssuance of thrs

Report, offer a publrc and uncondrtronal apology fcr extraludrOal krlltngs (ommrtted
durng the mandate perod

r'! The Comnlssrcn reconrmends the fasr-tracktng oI reforms rn the Poll(e Servrce,
rncludrng rntrodu(tron oi new standard operatag prccedures on the u5e of force

11 The Commrssron recommends that wtthrn two years of the rssuance of thrs Report,
the governmenl tatrfies the lnternalronal Conventron ror the Protectron of All
Persons from EnForced Drsappearan(e

rt The Cornmrsstor recomn'rends llre establ shment oi a fully equrpped natronal modern
forensrc laboratory wrthrn 16 months of thc rssuance cf thrs Report, and thereafler rn

every (ounty

rl The Comnrss,on notes that '"vhrle Kenya s not an abolrtronrst state, rt has not
exercrsed thc death penalty for close to thrcc decadcs Tl'ro Contnrrssron recommends
the abolrtron ol the death penalty and ilri: (o|'lmUtrng ,ill di:,'tth seItences to lrfe
mprrsonrTlent or other appropfl.tte senterce

Fa The Comnrrssron recommends reparat ons for famrlres of vtctrms of extra ludrcral
krllrngs rn accordance wlth the Commtsston's Reparatton Framework

Unlawfu I Detention, Tortu re a nd i ll-Treatment
I35 The Commrssron frnds that tl're delrberate use of unlawf ul detentton, torture and

rll-treatment by sccunty forces was encouraged ,tnd sanctroned by law rn atl three
post-rndependence governments Each of these succes5tve polrtrc.rl regrmes farled
to stop lhe practrce, and falled to prosecute and punrsh the torturers The use of
torture as a governmenl prartrcc has rts or tg ros rll the colontalpc od

136 The Comnrrssron frnds that both the colonral and post-tndepet.tdence strte abLtsed
the provtsrons of states oF emcrgency to sanctton the rrse oI unlawftrl detentron
and torture rn quellrng actualand percerved polrtrcal opposltlon

137 The Commrssron nnds that systematrc use of torrure was employed by the Specral
Branch durrng tnterrogattons oF detarned persons rn Nyayo House, Nyatr House,
poltce statrons, prrsons, and other locattons that vrcttms were not able to rdenltfy

138 The Comn'Issron finds that the practlces of rllegaldetentton and torture were rised
duflng Jornt sccu ty operallons rn Northcrn Ke,rya (North Eastern, Uppcr Eastern
and North Rtft), Lrkonrand 

^,4ount 
Elgon regrons
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139 The Commrsston finds that the Nyayo House basement cells and the 24", 25"' and

26"' floors were used for tnterrogatlons and torture after the attempted coup of

1982, durrng rhe Mwakenyo crackdown, and the FERA/M crackdown, and further

finds that rhe sta(e sanctroned the use of these places for torture purposes The

Commrssron finds tlrat the use of the Nyayo House baseme nt cells as pollce cellS was

never an afterthought but a well medrtated plan by the government The cells at the

base,rnenr oI Nyayo House were destgtred and burlt spccrhtally for torture purposes

lndeed, tlre State establrshed a task lorce for the specrfrc purpose of rnterrogatlon

and tortu re of Suspects

140 The Cornnrssron finds that durrng the (rackdown on polrtrcal dissenl by the

governrnent, torture was used to lncrlmlnate and lncarcerate those wllo were

consrdered crrtrcal oI the governn]enl and percerved as a lhreat to the seculrty of

tlre regr[]e The Commtssron finds tl.rit tlle represslorl oI Polrtlcal expression and

drssent has been a lundamental threat to the development of a meanrngful culture

of democracy tn Kenya

141 TheCommrssronfindstllaltheludrcraryfrequentlycooperatedwrtlrtheprosecutron
and securrty forces rn the commltnlent of vtolatrons by refusrng barl and by

admlttrng evrdence obtatned Ihrough torture The ludlctary w,:s also compl ctt

rn these vrolatrons by condu(tlng trlals beyor'ld vrorktng hours, thus mlnlmlzlng

transparency and publlc ScrLltrny

142 The Cornrntsston finds that torture and rll'treatfl)ent rncluded the fr.,llowrng,

detentron rn water-logged cells, berng sprayed wrth hot and cold water, denral of

food, water and medrcal atterltlon, beatrngs, humtlratton, and the use of tnsects to

terronze and attack delarnees

143 The Commrssron Rnds that torture and ll-treatment by state operatrves was often

extended to famrltes of suspects and polrlrcalactlvrst5

144 The Commrssron hnds that vtcttms of tor ture and thelr famllres suffeled

psychologrcally, rncludtng through post-traumatrc 5tress drsorder (PTSD) Drrect

vrc Ilms of torture have had therr professtonal ltves and lrvelrhoods destroyed whrle

therr famrlres trved under great uncertalnty and anxrety of not knowtng the fate of

therr loved ones, especrally as to whether they \ryere dead or alrve

145 The Commrssron frnds that unlawful derentton ln the form of prolonqed pre-trral

detentron rs a contrnutng vtolatton of human rrghts even up to (oday Th ou sa nds of

tnmates rn Kenya are strll awarttng an opportunlty to defend themselves ln court,

sometrmes lor years



146 The Commrssron recognrzes the role played by the med ra, clvrl soctety organtzattons
and farth based organtzatrons tn advocatrng for respect for human rrghts and
champronrng the release of polrt rcal prrsoners

Recommendations
The Comm jsston recommends the enactment of lcqt5latton prohrbrtrng all forms of
torture and other forms of cruel nhuman or dcqradrng treatrnent or punishrnent
commrtted both by state and non-state actors Sucl't legrslatroD shall be enacted
wrthrn one year of the rssuance of thrs Report

The Commrss on recommend5 the esta blrshment, throug h legrslatron, of the Otfrce
ofthe lndependent lnspector of Pflsons and All Places of Detenlron Th s offrce shall
be charged v,,rth the Fun(tron of rnspectrng pfison (ondLt ons and nvestrgatrng
allegatrons of torture and death rn cUstody The cffrce shall rssrre perrod c repcrts
to the publ c on Il're conditron of prrsons |t Kenya and other nratters Llnder tts
mandatc

The Commrsston recommencls the r.tprd, effectrve and tranlparent tmplementatlon
of Il)e proposcd polrce reforms, rncludlng the rnlroductton of new str.lndard
operatrng procedures on the use of force based on tnternatronal slandatds ln
part r(ular, Force Sta ndrng Order 51, whrch allovJs the use oF let hal Force to protcct
property. shou d be repealed

The Comnrs5ron recomnends the prosecutron of polrce ofircers and other
stale agpnts who were rnvolr.icd rn the torture and ill-tteit.ncnt of rnCrvldu;ls
durrng the mandate perrod The Commtsston has dentrFred rndrvrdu.rls who
were rnvolved rn thc torture and tll-treatment of, antongst others, Mwakenya
and FERA suspects and recommends therr rnvestrgatron and, where there rs

suffrc ent evldence, prosecut on, ln parl,cular, the Comrnrssron recommends
the prose(utron of the followrng James Optyo,.lames Mathenge,5am Chelrmo,
Munene Muhtndr, .lohn Mburu, SP Okwemba, petlay i!4rfltr, G Koskey, lames
Krlonzo, James GachanJa Kanukt, Chrrstopher Karanla Ktdnc; No.rh Ar,rp Too,
GeofFrey Krnotr, Leonard Wachira, Elras lr4lomba, Thomas K ar e, Nya ga lvanlbora,
and Benlamrn Ogol

The Commrssron recommends thar lhe Presrdcnt offer a publtc apology to itll
vrctrms of torture and unlawful detentron and acknowledge the role of the state n
the desrgn and use ol the Nyayo House torture cell5

The Comm ssron recommends that Nyayo Housc be converted tnto {t mernotal
after consultatron rMth vtcttms of torture

The Commrssron recommends tl'te prov ston of reparat on for vrcttms of unlawful
detentron, torture and tll-treatment as per the framework descrrbed rn the Chaptcr
on Reparatton Fra meworh



SexualViolence

1A7 The Commrssron finds that sexual vtoletrce was conlmltted throughout the

mandate perrod, arrd trrcluded gang rapes, sodomy, defilement, sexual slavery,

sexual assault and torture, and forced ctrcuntclstor) dnd other n)utllatlon of sexual

organs The Comnrrssron finds that cases of sexual vtolence tncreased dulrng tlmes

of conflrct The perpetrators took advantage of the breakdown of socral order, the

rncrease rn armed conl'lrcl, as well as general lawlessness to comrtrt sexualvtolence

wrth rm punrly

148 The Conrrnrssron further finds that, ln most cases, vlctrms were attacked on the

basrs of ethnrcrty and assumed polttrcal aff ltattons Many are satd to have been

vrolated for belorrgrng to ethntc Aroups alleqed to have supported the'wrong'
polrtrtJl llartres

149 I l)e Con)rrrss on finds tllat cases of sexu al vrolence remain largely unreported wrth

vlC trms crl.rng reasons rangtng from stlgn'la, cultural taboos that prevent them frorn

talklnq about sex let alone sexualvtolatton, harassment by hostlle or dlslnterested

polrce officers; threats by the Perpetralors; and lack of clear reportrrrg ltnes, a mong

others Where sexual vrolence had been commr(ted by poltce offcers, the vrctrms

fcdred encounte r ng tl.tetr perpetrators at the poltce statron and thus often dtd nol

rcport the vrolatron,

150, I he Cornmrssrott frn(ls tl.rat sexual vtolence took place rn peoples' homes, on the

roadsrde as vrctrn]s tfled to flee from vtolence, tn places of confinement rncludrng

potrce statrons and pnsons, centres of lnterroqatlons, and IDP cam ps where vlctlms

ot d splacement had sought refuge followrng the eruptton of vtolence

lhe Cornmrssron 6nds that sexual v olence agatnst vr'omen was rampant durlng

lorceful evrrtrons conducted by the state and/or lts agents, ln one parttcular case,

the Conrnrrssron recerved about 30 statements from women who were raped tn

Krtur dur ng an evrctton rcferred to as'Kavamba operallon'

151

152 The Commrssron hnds tl'tJt there ts sufficrent evrdence tnlpltcattng Brrtrsh soldrers

for the rape and sexual vtolatton of women rn Samburu and Larkrpra between the

I 98Os to carly 2OOO In October 1997, for exan]ple, soldrers attached to the Brrtrsh

Regrmenr r,rf 6urkhaswere s(attoned tn Archers Post not only a(tacked and raped

about 30 women but also sodomtsed As a result of the rapes, some 5amburu or

Maasar women now have chtldren of Gurkhas or Brltlsh orlgln These chrldren now

face socralsttgma rn the local communtty
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153 The Commrssron finds that the Kenvan government has nerther commrtted to
nor shown any polrtrcal wrll to rnvestrgate allegatrons of rape and sexual vrolence

commrtted by Brrtrsh soldrers statroned rn Kenya for mrlrtary trarnrng

Perpetrators

154 Tlre Commlssron finds that perpetrators of sexLral vrolence rncluded state securrty

agents, ordrnarv ctrzens, mer'r'rbers of organrsed mrlrtra groups, as well as Brrrrslr

sol'lrc's statrorcd rn Kcrva rol rrdrrrnrl nl.rp.i'e5

The Comnrrssron fur ther 6nds that of all the cascs of sexual vrolence ,:ommrtted

durrng cor.rflrct, the ma]oflty of them were corrmttted by state secrirty agents,
prrmarrly by the 6eneral Servrce Unrt (GSUl, ihe Kenya Polr(e, tlre Admrnrstratron

Polr(e, the Antr Stock Thcft Unrt, as v/ell as the Kenya mrlrtary The Commrssron
fu rthe r hnds that gtate secrrr ty-led rnterver'rtrons rn srtuatrons of conflrct vrcre the
stngle most rmportant c,ruse of sexual vrol,rtrons rncludrng gang rape and sexLral

torture Seruflty agents uscd sexual vrolence as a weapon to lerroflse, suppress,

rntrmrdate dnd humrlratc comrnunrtres, and they not only actrvcly comrnttted
atrocrtles of a sexual nature, but also Farled rn thcrr duty to ensurc the sccu ty and
protectron of crtrzens, parttcularly wonten and qlrls

155

I 56 The Commrssron finds that desprte evrdence of sexual vlolence perpelrated by statc
secuflty agents duflng secuflty operati6n5, thgrq lr at,,rs [sqn fe,.^., f any rn,,csttgattoni,

muclr less prosecutrons, of those responsrble The Conrnrrssron furthcr frnds that
In n'rost (ases, secuflty agents colluded wrth ca(h otl'ter rn the commrssron of
sexual vrolcnce as well as rn Frustrattng any efforts to have fallow seaLrniy,lgcnt5
rnvestrgated or prosecuted, thus breedrng a culture of rnrpunrty

Victims

157 The Commrssron frnds that contrary to the tradrtional belref fhat women and grrls
are the sole vrctrms of sexual vrolence, men and troys have also been targeterl
Unfortunately, re port rng on sexualvtolencc agall]st men has been lovr compa rcd
to that of won]en dnd qrrls Further, persons wttl'r drsabrltty l.rave also been
targeted

I58 The Commrsston finds that vtcttms of sexual vrolenre range from the very young
to the very old The Commrssron frr'rds that most vlcllns of sexrral vrolence also

experrenced other forms of vrolatrons rnctUdrng drsplacements, loss oI famrly
members, loss of property, and torture
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Effects

159 The Comrnrssron finds that other than physrcal Jnd psychologrcal trauma stemmrng

frorl berrg a vrctlnr of sexua I vrolence, vrctrnts also suflered d(ute rnJUnes, per []anent

drsabrlrtres, contractrng, and rn sonle cases spreadrng, tncurable drseases lrke HIV/

AlDs and Hepatrtrs B, ostracrsm, unwanted and unplanned pregnanctes, mtscarrtages

and other health con]plrcatrons rncludrng rncontrnence, rmpotence and rnferttlrty,

abandonment by therr spouses and parents, Ioss of abode and rncome, as well as

extreme feelrngs of humrlratron and shame. In some cases, sexual violence resulted

rn the death of the vtctrms

160 Tire Conrn.rrssron f urtl.ler frnds that not only thc vtcttms but also the chtldren who

vrere born Js a result of rape were equJlly shunned and suffered psychologrcal

harm even though they were not the pflmary vtcllms, The Commtsston further

hnds th..lt the srtuatron rs even worse for chtldren of tntxed race

Access to ju stice

l6l The Conrnrssron finds that desprte Kenya rattlytttg rnany tnternattonal humarl

nghts rnstruments and havrng enacted vanous pteccs of donresttc leglslatrolr wrth

regard to sexural vrolence, the farlure to tmplement fully such legrslatton has not

only left many Kenyans exposed to sexual vtolence but also denred the vtcttms of

sexual vrolatrons access to lustrce

162 the Conrmrssron hnds llrat tlre govclnmetlt rcsportse to sexual vtolence has beert

warrtrng Whrle sonre vrctrms trred lo report sexual vtolence, therr complatnts were

erther not recorded or not followed up for tnvesttgattons Vlcttms complalned of

berng [rustrated by tl.re offi(ers to whom tltey were supposed to report, !ryho often

blamed lhe vrctrms for the vrolatrons

163 The Comrnrssron turther finds lhat the maloltty, rf not all, of officers rnvesttgattng

cases of sexual vrolence lack the prereqursrte abtlrty and knowledge of not only

preservrng evrdence but also successfully tnvesttgatrng and pro5ecuttng cases

of sexual vrolenr" As a result, very few reported cases have successfully been

prosecuted rn court, thereby denyrng the vrctrns an opportunrty to achreve rustrce

for therr vrolatrorr

164 The Cornrnrssron 6nds that the malonty of vrctrms of sexual vtolence cannot afford

Itgal servrces Reported cases are lhus rarely pursued through Ihe legal system

as vrclrns cannot afford legal representatton Altlrough the government has

establrshed a prlot nat onal legal ard scheme, the Commrssron finds that rt rs strll

lLmrted n scope and capacrty as rt has only operated on a prlot basrs Vtclrms also
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expressed therr lack of a\^/areness of tlre legal process, whtle others con'rplatned
of other obstacles such as long drstances to the courts and the atfendant cost of
fravellrng there and perhaps havtng to spend a nrght away from home Accordrngly
legal servrces are not wrdely and freely avarlable across the country, thus negat tng
tl're crtrzens'const tuttonal ght to access to.JUsftce

165 The Commrssron further finds that the requtren'tent of vrctrms of sexual vrolence
to obtarn, from the polrce, tltc Kenya Polrce Medrral Examtnatrons Report Form 3

(commonly kno',vn as P3 [orm), that rs neccssarv for supportrng medrcal evrdencc,

has acted as a hrndrance rn thetr quest for lustlce Thc Contmrssron finrls that
altlrough the fornr rs requrred ro he free, lts unavarlabtlrty rn most polrce stal ons

and the demand for a'photocopy fee'of up to Ksh 20 per sheet have drscouraged
many from obtarnrng rt The form's avarlabtlrty on the polrce websrte has not helped
to make 1t easrlv accessrble, cspecrrlly for vtcttms frorn rural .trcas where clectrrrrty
and rnternet servrces are not re,rdrly avarlable Even where rt rs possrble to download
the forms, vlrtLms nre fotced 1o plry for downloadrng and sultseqrrenr pnntltg of
the form Further, (hc Conrmrssron finds that wlterc vr(trms m,rtagCd to eet a pl
forrr and werc attended to by a doctor, the doctor charged for the provrsron oI that
servrce The fee was usua lly couched as factlttatton for tra nsportatlon to court to give
expert testrmony on the medrcale\an'Inatton results These requests For money are

a further burden and cause for stress on already traumatrsed v ctrms, and create
barrrers for many vrcttm s to access thelr constrtuttcDal flght to lustrce

166 The Commrssron also finds that ro cases of sexual vrolence commttted agatnst
chrldren, parents, guardrans and other authoflttes such as teachers arc often wrllrng
to enter rnto agreen]ents wtth the perpetrators to elther'compensate'the vtcttm's
parentsor, ln(hecaseof g rls, marry therr off to the perpeirator Publrc officers srrcl.r

as chrefs are sometrmes complttlt tn these acts of sUbverttng JLrsttce for tho vlct rn

Access to medi(al services

167 The Commrssron finds that the maJorlty oi vrcttnts of sexual v olence were not able
to obtarn the crucral medrcal attentton (PEP) that rs requrred to be admtnrstered
wrthrn 72 hours after the vrolatron to prevent HIV/AIDS and sexually transmrtted
tnfectrons as well as unwanted pregnanctes Even where lhe same was ol)tatned,
very few vrctrms of sexual vtolence attended the requrred follow up medrcal check-
up The vrct ms crted tlte followrng reasons a breakdown tn secuflty and the fear
of leavrng home Iest they expose themselves to further attacks, lack of transport,
rgnorance aboUt PEP and not knowtng that rt rs free and avarlable In most publrc
nredrcal facilttics, fear of berng strgmatrzed tf rt were known thcy had been raped,
and an overrrdrng (oncern to protect, feed, and shelter therr chrldren and lramtly
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members at their own expense. As indicated elsewhere in this report, the majority

of victims of sexual violence had also suffered other violations, and for some of

them the provision of shelter and food was the biggest priority for them. For some,

medical services were a luxury. The result is that many victims died while others'

health deteriorated for lack of follow up medication.

'168. The Commission further frnds that there are insufllcient public medical facilities

countrywide with expertise and equ ipment to provide services to victims of sexual

and gender based violence.

Recommendations

^ The Commission recommends that the President, within three months of the issuance

of this Report, acknowledges and offer a public and unconditional apology for acts of
sexualviolence committed by state security agencies during security operations and

other periods of generalized violence such as the 2007/2008 Post-Election Violence.

n The Commission recommends the establishment of a gender violence recovery

center in every county. Such a center shall serve as a one.stop (entre for proviston

of comprehensive services for,victims and survivors of sexual violence including

medical and (ounseling services. lnvestigators trained in the investigation of sexual

violence should also be permanently stationed in such a center. ln respect to this

recommendation, the governments may borrow good prac(ices and lessons from

South Africa's thuthuzela care centers and the NairobiWomen's Hospital.

^ The Commission recommends the provision of reparation for victims and survivors of
sexualviolence as per the Reparation Framework proposed by the Commission.

n The Commission re(ommends the setting up of the office of the Special Rapporteur

on sexual Violence as recommended by the Commission of lnquiry into the Post-

Election Violence. This shall be done within 12 months of the issuance of this Report.

h The Commission recommends that the NationalPolice Servi(e Commission formulates

a new Code of Conduct and Ethics for the National Police Service in Iine with the

constirutional values and principles and spelling out dis(iplinary and accountability

measures for failure to adhere thereto.

^ The Commission recommends the prosecution of Nganda Nyenze who allegedly
planned, supervised or was otherwise involved in the Kavamba Operation in which

women were raped and/or sexually violated.

n The Commission recommends that the British government apologizes for sexual

violence committed against women in Samburu and Laikipia by British soldiers.

^ The Commission re(ommends lhat the Kenyan Government considers entering into

negotiations with the British government with a view to seeking compensation for

victims of sexual violence committed by British soldiers in Samburu and Laikipia.
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Women

169 The Commrssron frnds ihat throughout the mandale peflod, uromen dtd not enloy
eqLral status wtth men Thrs rs largely attnbuted to patnarchal customary norms
and practrces wllch relegated women to a subordrnate status These norms and
practrces, many of ivhrch strll remarn pervasve todav, rnclude drsrnherrtance,
pre[erence for boys, polygamy, payrnent oI dowry, cultutal ltadrttons relaltng to
burra l, early and forced rna rrrages, chasl rsement of wrvcs, lernale genrta I m utrlatron
and wrdow tnl'tentance Tl'tcse nonns and practrccs lrave over the years, not
only been entrencl'ted bLlt were also profected and permttted by legrslatron and
sanctronad by the state,tself

170 The Commrssron finds that desptte Keny,l havrng rattned many rnternatlonal human
fights rnstrunrents and havrng enacted vafloLls donrestrc lar.rs that promole the
rrghts of vromen, the exlsten(e of rtructlrral a trd systcmilttc drscnminatton aqatD!t
women by the state tt sclf prcvcntcd women {rom f ully c t1o,7rnq thelr r|qhts Somc
laws were nranr[cstly drscrrmrnatory whereas others werc drscr mtnatory rn therr
effects Other laws such as the Judrcature Act sancttoned customary prJCttces
whrc h were nranrfestly drscr rmrna tory

171 The Comm ssron finds that although there have been deltberate constttUtronal,
legrslatrve and tnstttuttonal re[ornrs armed at tackllng gender drscrrmrnatron rn

the country, thereby qradually advancrng the rrghts of women rn several splreres,
womcn contrnue to bc the subyect of deeply rootcd drsc mrnatory norms and
pra(ttce5

17)

173

174

The Comrnrssron finds that vrolatrons of hU man rg hts ha.,/e had greater consequence5
for tl're nrost vulnerable amongst women These rnclude women wrtl.r drsabrlrtres,
womcn lrvrng wrth HIV/Atds, women rn the rural areas and \,/omen lrom mrnorrry
and rndrgenous comm(lnttLes l\4oreover, economtc margrnalrzatron of specrfrc parts
oIthe country has further margtnaltsed wonren lrvtng rn these reg ons

The Commtsston finds that dtscnmrnJtory cultural ptactrres relatlng to a(cess, use
and ownershrp of land remarn persrstent desprte legal provrsrons wh rch gudrantce
everyone the lght to property, whetlrer rhey are female or male

The Commrsston frnds fhat although vrolence agarnst women rs prevalent durrng
peacetrme, tt escalated du ng confltct and eprsodes of generalrsed vrolence,
dLrrrng whrch trme women wcre specrfic targets of herno,.rs crrmes and vrolence
rncludrng rape and setl.rl vrolencc,

l;



175 The Commrsston finds that securlty operatlons conducted by state securlty agerlcles

have alnrost wtthout exceptlon often rcsulted In rape and other sexudl vrolatlons

176. Tl.re Corn mrssron finds tltat vrolatlon oI women's replod uctlve health rs wtdespread

and rampant Many women are unable to access health factlrtres because of

poverty, ln many parts of the country, health facrlrtres are physrcally rnaccesslble

and women opt to gtve btrth at home The Cornrnrssron further linds that the

delrvery of health services around the county does not take rnto account local

cultural rtorrns about health

177 l-he Cornrrrssron tlnds that althouglt awarcttess on tl'lc sublect crf HIV/AIDS has

permeated mosl parts of the country, dtscrtmtnatton and soctal stlgma rs stlll

relatlvely common Many HIV posltlve women are routtnely evtcted from thetr

matrrmonral homes after the dedth of thetr spouses Moreover, patrrarchal soctal

norms make rt drff cu lt for women to exerose autonomy over rnaltels of sex, and

specrhcally, to negottate safe sex

178 -[he 
Commrssror] finds that although the government has taken po5rtrve steps to

adciress the natton's HIV eptdemtc, the rrght5 o[ womett ltvtnq wrth and affected

by HIV (ontrnue to be vtolated These vtolaltons tnclude farlure to seek rnfortned

consent before HIV tettrng, breach of confrdentralrty and lac k of proper drsclosure,

rnaclequate pre- and post-tesllng colrnseltng, ttradequate PMTCT arld post-

partum counselrng, lack of medrcal attentlon or rnattenlrve medlcal staff, lack of

equrpment, suppltes, tnfrastructure, and hyglenlc condltlons, and mrstreatment

and harassment ln seek[rq delivery of Servtces

17g The Corrmrsston finds that although men were rhe predomlnant vrttlms of

repressive and autholtartan means employed by the state, women were also

vrctrms, both as pflmary and secondary vrctlms As prrmary vrctlms, scores of

women, espectally polrtrclans, acadenltcs or hurnan rlghts acllvlsts, and female

Menrbers o[ Parlrament who were vo(al ln therr opposltron to represstve rule rn bot h

Kenyatra's and Mot's admrnrstralrons, were often detalned, toltured and subiected

to polrtrcally motlvated charges As secondary vrctlms of state represslon, nlany

lvomen were lvtdowed after therr husbands were krlled rn Securlty operatlons or

dred rn polrce custody after undergolng torture Sonre were subsequently thlown

rnlo destrtutron followrng the detentlon or deatlr of thetr spouses

l80 The Commrssron further finds that although men were the maln actrve agents of

Presrdent Kenyatta's and Presrdent Mot's represstve governnlents, some women

were also rnvolved tn the pelPetuatton oF gross vlolatlons oI human rrghts

,
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181 The Commrssron finds that women constrtute the maloriry of the poor, a srtuafron
that has been aggravated by varrous factors rhat range from therr lack of access to
productrve resources (marnly land) and the labour markets

I 82 The Commrssron 6nds that dtscrrmrnatton agarnst women tn the workplace remarns

desprte years of concerted efforfs to ensure that men an.l rvomen are t.eated
equally Women wrth dtsabrlrtres partrcularly llnd t drfic,rlt to acccss emplovmenl
opportunrtres

183 [he Commssron fr](ls that tlrroLr.lhout the h,5lory of Keny,r, r,vo lr-"n have had
lrmlted access to educatron opportunrtres Dunng the colonralperrod, when formal
schoolrng was rntroduced, rt rs boys rather than grrls who urere encouraged to

lorn Wlren grrls were allowed to go to school, tt was not wtthout reststance From

com mu nrtres, wh tch rnva rra bly pe rce rved the n ernr ed ucatron offered by mrssronarres

as rn[ormcd by the bad rntenttons of 'sporlrnq'qood grrls The edLlcatron offered

to grrls by colonral schools ancl latcr by schools n rndcponrlent Kenya was not
corrpletely progrcssrve etthei Tl-e syll;rbus rvas des rg ned to nuiturc g rrls'domesttc
roles Js wrves ancl mothers

184 The Commrssron further finds that although huge strrCes lrave been made to\n/ards
promotrng the education of tlre grrl ch ld, the rrg drty of socrally ascrrbed gender
roles has seen grrl chrld educatron rnterrupted by e,rrly marrrage, female genttal
mutrlairon i'rnd other ha;rnful cultLrral pr,tairces In ;on'ie ('tre;5, (ullure (ontrnues

to drctate who, between the grrl and the boy, shou ld be gLven p orlty rn accessrng

educatron Further, rn sonte areas, espect.rlly the arrd and semr arrd regrons of the
country, grrls'educatron rs routrnely tnterrupted by constat'tt mrgratron of famrlres
rn search of pastrrre and water lnsecriflty and povertV are oth er factors that tmpede
grrls'access to educatton ln addttton, lack of sanrtary towels has meant that gtrls
pertodrcally skrp gorng to school drrrrng therr men5trual flow Thc Commrssron
further frnds that the sttuatton ts ever't wotse for grrls wrth dlsa btlttre s

185 Ihc Con]mr5sror'r also firrds that g,rls'anrl v/onten's rrnrted access to cducarlolr
has strong and clrrect ltnkages wrth rhe multrple vrolatrons and a{tuses rhat they
routrnely suffer

I86 Tl're Commtsston frnds that although worren are the maJolty of the populatron,
they contrnue to be excluded rn publrc spaces of rnfluence and decrston-makrng
due to vanous factors, chref amongst whtch are cultural nottons pertatntng to
the role and place of women and nten ln soctety Dtsc m natton agarnst women
and therr exclusron rn decrsron-makrnq processes rs,tlso rampant and sanctroned



tn relrgroLrs rnstrtutrons FurtheL many women who asptre to L:e leaders lack the

req ursrLe resources to undertake polttical calnpatgns atld have also been sublected

to vrolence or lhreat of lt

187. The Comrnrsston finds that the Mt Elgon Conflrct and the subsequent securrty

operatron lOperotton Okoo Operolton) had a partrcularly devastatlng lmpact for

wonren lrt thrs regard, a vtvtd Impact of the conflrct and Operotton Okoo MoBho rs

the huge nunrbers of wrdows (approxrmately more than 300) rn Mt Elgon whose

husbands were krlled or lorcefully drsappeared durrng lhe conflrct

188, A huge proportron of wrdowsrnMt Elgon wrtnessed the brutal andcruel krllrngby

SLDF or state secunly agents of therr husbands, chrldren and relattves ln certaln

cases, the SLDF rn partrcular forced wtves to watch the krllrng of therr husbands or

c h rld ren

189 The Cornrnrssron finds tl'tat rape and sexual vtolence agatnst women was roulrnely

commrtted by 5LDF nterrrbers durtng attacks at homes and tn therr hrdeouts rn

the forest ln m,rny cases, tltese hernous acts lvere wttnessed by famrly menrbers,

rncludrng chrldren Moteover, 5exual vtolence was olten dcconrpanled by other

fornts of tnhuman and degrad tng treatnlent

I90 The maloflty of Mt Elgon women were sexually vrolated by 5LDF menrbers

Hov/eveL sta(e securtty aqents - pollce and mrlrtary officers - v/ere also responslble

for sexual vrolence durrng the enttre perrod of Operatton Okoa Marsha

l9l The Conrmrsston cortfrrn'rs the findrngs of theCommtsstonof Inqurry rnto the Post

Electron Vrolence (CIPEV) rn respect of experrences of and vtolattons suffered by

women clurng the 2007/2008 Pos(-Electron Vlolence

r tlre Comn'rsslon recetved evtdence showtng that female headed households

were parttcularly tarqeted for lootrng and torchrng;

r Many women were raped and se:rrally vtolated durlng the PEV,

Women were drsproportronately df{ected by the PEV, lncludrng the fact that

they constrtuted thc largest percentage of rnterr)ally drsplaced person5

192 The Comrnrssron finds tllat the stale's response to the plrght and rreeds of rnlernally

drsplaced wornen generated by the 2007/2008 Post-Electlon Vtolence was less

than satrsfactory The resettlement proqramme, Operotrcn Rudt Nyumbdnl, drd not

cater for the parlrcular needs or rnterests of wornen A consrderable number of
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women re(erved nerther the start-up caprtal nor the payment rn lreu of lrousrng ln

certarn (ases, women were drscnmrnated aqarnSt rn the regtstratron process

193, The Commrssron finds that Kenyan refugee women rn Uganda (as rs the case

wrth refugee men and chrldren) expeflence drscflmrnatron on the basrs of therr

natronalrty Due to therr nabrlrty to speak the local lanqLrage, Kenyan refLrgees find
t drffrcLrlt to access publ c se.';rces, especrai y meCrcal and health care servrces

194 On the questron of returnrng to Kenya, statrstrcs a,.,arlcd to rhe Commrssron b/ the
Offce of the Unrted Natrons Hrglr Commrssroner for RefuLgees rev6Jled that the

maJonty of Kenyan re[r.rgees (60 percent) ,"^/ere r]ot w llrng to return to Kenya Tlre

Commrssron's vrsrt and heanng at Krryandongo Refr.rgee Camp rn Uganda revealed

that many women have found themselves rn a drlenrma..rs to whetlrer rhey slrould

return or not Whrle somc women were lvrllrng to return, therr husbands were not As

such, these women could not retun] to Kenya wlthout stra rnrnq or breakrng up therr

marflages

Recommendations
The Commrssron reconrmends that the Presrdent, wrl hrn rlx months ot the rssuance

of thrs Report, offers a publrc and uncondrtroi'ral apology for stater'san(tton of
drscflmrnatron aoarnst women d ur rng the mandate pcrrod

The Commrssron recornn'refds that the Gender and I qualrty Commrss on 5teps up
measures to rarse awareness about harnrful cultural practrccs t hat advcrsely affect
wonren's enloyment of human rghts

The Comnrrssron recom mends that the Attorney Gcneral dnd Parllamcnt expedrtes
the enactment of the followrng brlls relat ng to lromen's flghts Mar rrage Brll, 2007,

Matrn'ronral Property 8r11, 2007, Fanrly Protectron 8r11. 2007, Equal Opportunrtres
Brll,2007

The Commrssron recommends that wrthrn nrne months o[ the rssuance ol thrs Report,
the government, rn (on]unct on wrlh the l.lNHCR and lhe Uganda Government,
conducts rts own rndependenl strrvcy of the wril ngness of Kenyan Refugees rn

Uganda lo return to Kenyn al.]d lmfi.edralely facrlrtatc the rctLrrn and rcseltlcment of
those wrllrng to return

The Commrssron reconrmends that wthrn twelve nronths of the tssuance of
thrs Report, the government shall ensure that the (omposttron of land drspute
tnbunals meets the Constrtutronal gender ratto raqulrernent

The Commrssron recommends thJt wrthrn twelve months of the lssuance of thts
Report, the Mrnrstry of Health adopts a Plan of Actton outlrnrng rneasures to be taken
to Increa5e and rmprove maternal health facrlrtre5 rn tlre coitntiy and parttcularly to
reducc the number of cases of delrvery at home
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Children

195 The Commrssron 6nds tlrat durrng the mandate perrod, chrldren were both drrect

and rndrrect vrctrms of gross vrolatrons of human rrghts. As drrect vtctrms, lhey
suffered atroctres rnclud rng krllrng, malmrng, torture and sexual vrolence. Chrldren

also wltnessed atrocrtres and as a result of whtc h many of them remarn trau mattzed,

196 Durrng the Mau Mau War, chrldren were sublected to traumatrc experrences; many

chtldren wttnessed the atrocrous crrmes contmrt(ed agarnst therr parents and adulrs

rn generally

197 lhe Con]mrssron finds tlrat the Sabaot Land Defence Force and Mungtkt

forcefully recrurted chrldren rrto therr mrlrtra Some of these chrldren

subsequently rnvolved rn atroctres

mrlrtra

were

198, The Comm rssron fi nds thdt wlth the rntroduc tron of free prrmary ed ucatron rn Kenya

tn 2003, many chrldren are now able to attend school HoweveI, there strll remarn

real rmpedrments that prevent chrldren from accessrng educatron, such as lack of
school unrforms and wfltrng mateflals Chrldren wrth drsabllrtres face partrcular

clrallenges rn thrs regard ln5trtutlons catertng for the edu(atton of chtldren wrth

drsabrlrtLes are few and rnadequately resourced

199 The Commrssron finds that there are strll alarmrng rates ofgender rnequalrty rn

sorne parts of the country where very few gtrls attend school Thrs tnequaltty ts

att buted to cultural belrefs and practrces whrch pr'vrlege male chrldren Female

chrldren are often forced to remarn at home to carry out household chores and

other tasks, lf they do attend school they are often unable to focus on schoolwork

due to responsrbrlrtres glver'r to them at horrrc Frnally, forced/early marrrages and

pregr)ancres are also barrrers 1o grrls accesstng educatron

2OO, Tlre Cornmrssron finds that sexual vrolence agarnst chrldren ls perpetrdted by peoplc

holdrng posrtrons of authonty or rndrvrduals who ought to protect them, such ds

parents, famrly members, teachers, reltgrous leaders and members of the polrce

and mrlrtary Due (o the nature of the relatronshtps rn thrs settrng, many of the cases

are unreported and vr(trms expenence the abuse repeatedly Chtldren have also

been sexually vrolated by therr peers There rs also evrdence that female relatrves

perpetuate thrs vrce erther through complacency or even acttvely encouragtng tt

201 The Commrssron finds that sexual vrolence agarnst chrldren rncreasrngly occurs tn

envrronments that should be safe havens for thern, such as homes and schools,

wlth homes berrg tlre rnost comn'ron The Commrssron fi nds that vlolatrons agarnst

chrldren remarn largely u n reported

4) ,,l\l I I



202 The Commrssron 6nds that desprte the rmplementatron of a number of programmes
armed at rmprovrng ch ld health, rnfant and ch rld mortalrty rates ren.rain unacceptably
hrgh rn Kenya, a srtuatron that has been Irnked to faclors such as economrC status,
rnfrasrructural factors, the mother's level ofeducatron, and health care and nutritton
The Commrssron [urther frnds that even mrntmal fees payable at health (are
rnst tutrons are beyond the reach of a good number of famrlres

20?. The Commrssron finds that chrld labour rs an ll']creasrng problem, and rs often the
product of the vulnerable economtc statrrs of famrl,es Chrldren from rr.rdrgent
famrlres are forced to fend for rhemselves and therr farnrlres HIV/AIDS rnfecttons
and health crrses rn general have also rncreased the number oi orphaned ch ldren
and made them more vulnerable for chrld Iabour rccruttment Domestrc ,./rolcnce

also potentrally rncreases the vulnerabrlrty of chrldren to chrlcl lal.our The absencc
or loss of parents often leads to chrldren fcndrng for thernsclvcs, leavrng them
susceptrble to bernq explorted for labour

2A4 The Commrssron finds that enforcrng the lav/ tn cases of sexual explottatron ts

hampered by uncooperatrve relattves who opt to recerve compensat on rnstead of
calltng for tlte prosecutton of tlte perpetrators

205 thrldren experrencing vrolence at home somettn.res opt to run avray lront home
and end up.ts street chrldren

206 Chrldren have tradrttonally consttluted a huge proportron of drsplaced persons, a

srtuat ron that has exposed clrrldren to extreme ly harsh cond ttron s whrch negdtrvely
rnterfere wtth therr enloyment of other rrg h ts rncludrng access to educatron, ltealth
care, decent shelter, adequate food and other basrc human needs

207 The Commrssron lrnds that tlre malonty of Kenyan refugee chrldren and youtl-r
lrvrng rn K yandongo, Ugandd, are rvrllrng to return to Kenya but are unable to do
so becausc thetr fate ts tted to that of thetr parents or guarcJrans

208 The Commrssron frnds that whereas there have been attempts by t tre Goven]ment to
establrsh rnsrltuttons cru(ral to the protectton and enforcement of chrldren,s rrghts,
such rnstrtutrons remarn understaffed and do not have adcquatc. resorrrccs Whcre
staff exrsts, they etther lac k proper trarnrng on ch rldrcn's rrg hts or J, e statroned at I he
drstnct level, and as a consequence thc malorrty of clrrldrcn are not reachcd

209. Non-state actors such as non-governmental organrsatrons (NGOs) have stepped
rn and played a key role rn the promotron and protectron cf chrldren,s rrghts rn a
vaflety of dtfferent ways tncludlng nvestrgatrng and reportrng about the abuses

II



comm rtted (rgarnst c hrldren, creatlng publlc awareness a bout the rlghts of chrldren

and pronrotrng soclal cl)ange agalnst practlces that are llot compatrble wrth the

realtsatron of thesc nglrts, provrdrng tecl'lnlcal asslstance by tralnlng stakeholders

who are drrectly rnvolved rn matters of chlldren's rlgl'lts, such ,ls the pollce as well

as provrdrng financlal aSststance to key government departments Thetr presence

wrthrn con]munrtres has provtded Pra(tlcdl solutrons preventlng or deallng wlth

vrolatlons of chrldren's rtghts ln splte of therr rrl.lmense contrlbutlon ln promotlng

and ensurrng the realtsattot'l of chtldren's rtghts, some non-state actors, esPeclally

some clrldren's homes, ltave been accused of vrolatrng tlTese rlghrs

Recommendations
fl The Cornmrsstorr recomn'terds that tt'le Presldent, wlthln slx Inonlhs ofthe lssuance of

Ihrs Report apolcqrzes for atrocrt es (ommltted agalnst chlldren dunng the mandate

Pe rlod

n The Commrssron recommends that psychosoclal and counseltng servlces be

prc.rvrded to chtldren vtcttms of gross vtolattons of human rtghts and tnluslces

- The Commrs5 on recornrlends that reparatlon be Provlded to chrldren vtcttms of

gross vrolatrons oF h u man rtghts a nd nJust ces ln accordance wtll't I he Commtsston's

Reparatron Framework

"1 The commrssron tecornmends that Borstal rnstrtutons be'placed under the

Depaltment of Chrldren's Servr(es rn the N4rnrsIry of Gender, Chrldren and Socral

Developtnent a: opposed to Ihe Prrsons Deparlnlent rn the l\4lnrstry of Home

Affarrs These rnstrtutrons should be removed frotl prtsons'premtses and should

be run by chlldren offtcers tratned tn counseltng and psychology

n The Commrssrr.,n re(ommends that chlldren's desks at polrce statlons be vvell

funded and rn lhe meantrme only offtcers who have been tralned on chrld rtghts

should deal wLth chrldren 6radually all offcers should be lrarned on chrld rrghts

and chrld sensttrve Procedures

^ The Commrssron re(ommend5 thal mole remand homes be establrshed to avotd

placrng ol alleged luvenrle deltnquents rn polrce cells and prtsons

n The Commrs5r.n recommends that restoratlve lusllce me(hanlsm5 be formally

lntrodu(ed in tl'te JUvenrle Justi(e syslem and polrce offtcers should be senstttzed

and trarned on how to set these rn motlon Strucrures should be established to

rncorporare dr[[erent players such as (h]ldrcn's offrcers and communlty workers

^ The Commrssron recommends that the Department of Chlldren's Servlces be well

funded to adequately respond to vrolatrons of chrld rrghts More offrces should be

establlshed to enhance accessrbtltty to chrldren's offrcers The role and avallablllty

of chrldren s offtcers should be publtcrzed for therl servr(es to be souqht

- Akhough court procedures to enforce parental respons brltty are user lrrendly,

there rs need to provrde nore assrstance Io partles who cannot afford lawyers as
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well as tllrterate partres lt ts acknowledged thatludtcral offtcers are proa(trve tn

thrs but there rs need for formal mechantsms to ensure that needy partres are able
to obtarn luslr(e

Chrldren are sub1ected to harm and danger where rnstrtuttons farl to provtde safe
custody Adequate secu ty must be provrded rn rnstrtutrons such as schools whrch
have chrldren rn therr custody Gurdelrnes should be developed on the mrnrmum
secuflty requrrcments for such tnstttullons

lnslrtutrons th,'tt are mandated lo have chrldren n therr custody must be reqularly
and closely mon tored to cnsure rhat chrld flgh1s are not vrolated

Whrle prrmary edu(atror'r ts free, many chrldren are strll unablc to enloy the flght
to edu(atron due to vanous factors rncludrnq lack of necessary amenrtres such
as 5chool unrform and $/flttng matei-ta15 The Commr:sroIr recomtnends that n

schem0 be establl'hed to provrde Further frnancralsupport to ndrqent (hrldren to
enable them acqutre tltese necessary amenrtles

ln some n'rargrnalrzed areas, the schools are few and are rnaccessrble to chtldren
lrvrng lar irom where they are located The Conrmrss on re(ommends thar more
schools be constructed and a polrcy be developed as to the mrnrrnUm stand,.trds
on the number of schools servrng a grven area

The Commrssron recommends that the Mtntstry of Educatron work towards the
progressrve rntegratrqn of chrldren wrth dtsabrltt es tn the n.tatnstream educatronal
[acrlrtres by tarlolng these facrlrttes to sutt the spec f]( needs of chrldren wrth
drsabrlrtres ln thrs regard, the tuitntstry of Educatron should wrthtn one year
formulalc ;t Plan of Artron oollrnlng modallttes for p16g'p551yq rnretrat,on of
chrldren wrth drsabrltttes rn marnstream educatronal facrl tres

Minority Groups and lndigenous People

210 The Conrmrsson finds that throuctltout the mandate perod the state farled to
recognrze tlre extstence, unrque cultLire and contnbut ons of many nltnoflty and
rndrgenous commun ttres rn Kenya

211 The Comnrrssron finds that over a perrod of derades lhe state drscrrmtnated agalnst
mrnonty and tndrgenous con.tn]unttles, specrFcally those res drng rn North E.tstern,
Upper Eastern, Rr[t Valley and Coast provtnces, through emergency laws and
regulatrons that vrolated therr rlghts to equalrty be[ore the larr and dLre proccss of law

212 The Commrssron frnds that the state drsc mrnated agarnst the NUbran, Somalr,
Galleel and ot her Musltm comm u nrt res rn Kenya through leg rslat ron anclregulattons
on crtrzenshtp thal has denred them equalrty before the law

l5
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213. I he state farled ln tts responsrblltty to protect communttles rn predomrnantly pastorallst

areas fronr rnter-communal vtolence Thrs fatlure has resulted rn thousands of deaths.

lnlufles, forced drsplacement, sexual vrolence, loss of property and destructton of

entrre homesteads and vrllages over a Perlod of more than 40 years

214 The state engaged tn a pattern of oppresslve securlty operatlons rn pastorallst

a rea: srnce rndependence thaL, tn some (a5es, a mou nt to crlmeS against h u manlty

Specrfic exarrples rnclude the \ryagalla Massacre tarqetrng the Degodra Somalr

cornmunrty,,rttacks on the Poko( comnlunrry, bom brngs of Santburu communtttes,

as well as n.tulttple orher operattons

215 The st,rte farled to engage communltles tn addresstng bc.rundary drsputes among

Turkar)a, Pokot, Eorana and Sontalt clans, whrch has led to constant confllcts and

wa nton krllrng s, the d rsplacentent of thousarrds, loss of lrvelrhood and u nderm tnrng

of socral development, rncludrng edu(atlorl

2'16 The Cornmrssron frnds that the expulslon of Ertdorors, Oglek, Sengwer, Wataa,

Balun, Bonr, Tala and other communlttes from tltetr ancestral lands, alrd the

allocatron of forest lands Io other comrnunrtles, have led to the destructlon of

forests upon whrch Il'te tradtttonal Itvelrhood of t hese cc,mmunrtres de pends, and

has rendered rt vrrtually rmposstble for hunter-gatherers to pracllce therr culture

217 The state farled to protect mrnoflty and tttdtgetlous women and gtrls from vrolence

and harrnful tradrtronal pracl.rces that undermlne thetl fundamental rtghts to

personal Irtegnty, health, and dlgnrty

218 The ldnd regrme rn Kenya, whetherTrust Land, Governrnent land, oI Group ranches,

l'ras resulted n de focto d15crrtntnatton and led to the lnasslve dtspossesston of

ancestral lands of pastoraltst and hunter-gatherer communltres

219. The stale's development polrcres have farled to protect the rlghts of nrrno(rtles and

rndrgenous peoples to [ree, prtor and tnformed corlsent

220, The state's developntent polrcres have not created the condrtrons that would lead

to qualrtauve rmprovement tn the llves of mlnorlty and tndtgenous communl(les

On the contrary, the vast maJorrty of developrnent prolects have deepened

ma rgrna lrzatton and excluston of mlnorlty groups

221. The state has farled to tmplement lmportant ludrctal dectstons related to
promotrr'rg and protectrng the rtghts of mrnorlty groups, such as the llchamus'

and Indorors'declStons Thts tlend has conslstently u ndermtned mlnorlty groupS'

confrdence rn the abtlrty of rhe Kenyan lustlce systenr to deliver substantlve

equ.rlrl,/



.!l

Recommendations
The Commrssron recommends that wtthrn two years of the rssuance of thls
Report, the government rattftes the lollowrng nternatronal and regronal
rnstruments ILO Conventton 169, Conveniron on the Preventton and
punrshmenl of the Crrme of Genocrde, Conventton on the protect,on of the
Rrghts of All 

^4rgr.tnt 
Vforkers and r."lenrbers oF Therf Famrlres, Convention

Agarnst DrscIlmtnatton rn Educat on, and Statelessness Conventtons

The Commrssron reconrmends that lhc Preldeft, wrth n srx rnonths of the
ssuance of thrs Report, rssues an offrcral, publtc and uncondlttonal apology
to m no ty and rndrgenous communlttes tn Kenya for the state,s systemattc
drscflmrnatron ag.lnst these Sroups and communrtres dunng the mandate
per od

The Comrrrssron recomriiends that ohstacles erperrenced by nrrnortry gr.Jup5

such as ntembers of Somalr and lJubran ethnrr: communttles tn ac(esstng thc
natrona I rdenlrty cards be rentoved vrrth n I 2 months of r55uance of thrs Report

The Cornmrssron recommends tl,at the Kenya Law Reform Comnrrssron
examrnes all Kenyan legtsla tlon to en5ure tha I tt does not resu lt rn de lu re or ds
facto drscrrmrna(ron aqatnst mtno ty qroups lnconsultattonwtlhn.]lnontvand
rndrgenous groups, develop natronal legrstation govarn,ng rro,a-rponro,ad o,
prtvale development prograrns that rFqutres free-prror and rnfornred consent
of affected communrles and that tncludes specrfrc gurdelrnes as to how to
en9a9e rn a process of consultatlon wtth con.lmuntt es

The Commrssron recommends that the qovernment develops a plan on data
collectron and dtsaggregatton on mlno ty and tndtgenou5 cotT]muntttes,
rvrfh 5ps6,21 attenl on to ensurrng drsaggregatron of data rcl;tted Io mtnoflty
and rndrgenous rrromen The process shall tncorporate rhe prrnctples of the
Unrted Natrons Expcrt Workshop on D,tta Collecrron and Drs,tEgrcg,rtton for
lndrqenous Peoples

The Commrssrorr recommends the rclease and rmplemcntat on by the
Government of the reconrmendatrons of (he prestdenttal Spe(l.tl Actron
Commrttee to Address Specrfrc Concerns of the Musllm Communrty tn Regard
to Alleged Harassmenl and/or Drscrrmrrratron tn the Appltcatron/Enforcement
oI the Law The recommendatrons of the 5pecral Actton Commtttee related to
the followrng seven areas ctttzenshtp and regrstratron of persons, secunty,
access to and admtntstratron of lustt(e, lands; educatron, representatron and
partrcrpatron, and development and rnvestmcnt



Economic Marginalization and Violation of Socio-
Economic Rights

Primary fi ndings

222 The Comrnlssron finds percepttorls of economtc marglnallzatlorl are deeply held

r'r North Eastern and UPPer Easterrl, Coast, Nyanza, Western and North Rlft The

Comm ssron finds that economrc and other poll(res adopted by the state durrng

the mandate perrod Iesulted ln the economlc margtnaltzatrorr of these five regtons

223 ln certarn regtons, there exlst lntra-reglonal narrattves of marglnallsatloD 1l'lat are

blamed on regtonal and local rather than nattonal forces

- ln Central Provrnce, resrdents of Nyandarua, where the assassrnated leader JM

Karrukr harled from, constdered themselves margrnaltsed by others wrthln the

re 9lo n

r Resrdel)ts of Kurra see thelr counterparTs ln the broader reglon a5 somewhat

advantaged vrs-a-vrs themselves and that they (Luo and Krsrl) are rn some way

part responsrble for rherr srtuatron

ln Western Provlnce, a regtott that appears to share Nyanza's polrtrcal and

econon)rc fortuneS, narratlves of margtnalrsatton ale not utttform Evtdence

shows (hat celtatn parts o[Western that have beer'] c lose to power, tn parttcular

Bungoma and Vrhrga appear to be the matn benefictarres of the llmlted soclal

goods due to co-optlorr, at least u nder Prestdent's Mor admrnlstratlon

, ln North Eastern and Upper Eastern, sub-regronal clarms of margtnaltsatton

rnvartably assume an ethnrc or clan flavour For rnstance, the Commtsston

recorded tesrtmony from members of the Aluran clan who see themselves

as vrctfr'rs of the.Degodra clan, and wlth compllclty from the Provrnctal

Adn'IDtstratlon and central government

224 The Commrssron finds tha( restdents oI regrons tl)at were not tdenlrfied as

econonrrcally margtnaltzed also constder themselves to have been margtnaltsed at

one porrrt or another in hrstory The Commtsston ccknowledges and affirms these

perceptrons

-l ln the case of Central Provlnce, testlmontes were recetved to the effec( that

the regron's fortunes dwrndled under Presldent Mot, wtth soctal lnfrastructure

berng degraded and the vast malorrty of ellles excluded at the top, at least

after lhe I982 couP attemPt

.l l.l



Resrdents of Rrft Valley see themselves as Ihe matn'vtcttrNs'of margtnalrsatron

u nder the Krbakr admin rstratron, at least a s far a s a ppotntments to key posrtrons

rn the publrc servrce are concerned

225 The Commrssron frnds that whrle Lower Eastern rs often not regarded as a

margrnalrsed regron, at least not tn popular narrattves, thts 
'lcnce 

obscures
shocktng le,rels of poverty and iack of soclal factlrtres n parts of tl'trs rerlron

Cases o[ drought, famrne and st.]rvatron rn parls of Ukambanr ltave become a

staple oF nat onal news and shame Tl'Is st.tte of .tffarrs s tn part due to poltcrcs

of margrnalrsatton by Prestdent Kenyatta's and Prestdent I\4ot's adnlnrstrdttonj
Other than the harsh cltn'ratrc condttrons, the farlure l>y srrccessrve regrmes to
t,rke measures to arrest the perennral food rnsecurrty sttUatlot't and enhance
acaess to basrc goods such as potable drrnktng water must be acknowledged as

a key factor

Co ntext of economic marginalization

226 Tlre Cornmrsston finds that e(onomtc rtargtnalrsatron experrenced by varrorrs

regrons, qroups and commLlnrttes tn Kenya srn(e rndepcndence has occurred
rn a hrstorrcal, soc o eaonomtc and polttrcal context marked by certarn factors
Tlrese rnclude an ovcrly centraltscd state both 't terms o[ power and lesoLlrces,

etl.rnrcrsatron of polrtrcs and publrc lrfe rn qcncral, an all-powcrfurl irnperral'
presrdency marked by lack of accountabrlrly, la(k of ludrcr,rl rndepenclence, weak
ru le of law and personalrzatron o[ power, bad qovernance and ra m pant cor ru ptton,
a stunted economy tn whrch the state was the maln drspenser of largesse, and
conflrcts revolvtng around lanC wttlt large sv/athes of the populatron unable to
access tlrls rmportant resource All these evolved agatnst a backdrop of hrstorrcal
rrredentrst/secessronrst struggles marked by the '5lIFta \{/ar'and tts aftermath
rn Northern Kenya as well as rndependencc clarms borne out of percerved
marg rnalrsatron rn the former Coast Provrnce Whrle some of these factors werc the
root cause of marglnalr3atron, they produced dtstortlons th at worsetred tl.te effe(rs
of econonrrc ma rg tna ltzatton

227 The Commrssron finds that the seeds of rnequalrty and margrnalrsatron'arere pl.rntecJ

by the colonral admrntstratron The practrces of the colonraladmrnrstralron, n.rostly
through rts'drvtde and rule'stralegy pl.rnted the seeds of tntet-etl.lnrc rancour, bUt
also set off a process t hat !,./ould prodLrce economrc margrnalrzatton

228 The farlure of subsequent governments (rn partrcular the Kenyatta govcrnment), to
correct t hrs rnlusflce by restoflng communrttes ro therr lands from whrch they had
been forcrbly evrcted by the colonra I govern ment (an be sard to be largely to bla me

,11)



for rnequrtres rn land ownershtp and access rn many parts of Kenya (espectally rn

Central, Rrft Valley, Western and Coast provrnces)

229 Whrle post-rndependence governments have had a role tn skewtng economrc

empowerment rn [avr.:ur of certatr'] ethntc communl(les, certarn communrtleS - rn

partrcular sectrons of the Krkuyu communtty - got a head start by vrrtue of therr

proxllr']rty to centers of settler econonty

230, I lre Corn m rssron finds that there rs a perceptron, at Ieast among resldents o[ the former

Northern Frontrer Drstrct, that the clarms of secesston by a group of Somalrs explarns,

at le.rst rn part, how the regron and its resrdents have been treated by successlve

government over the years Resrdents of thts reglon complan of dtscrtmtnatory

laws, regulatrons, practrces and procedures thJt apply to tllett\ only and not to other

KL.nyar'rs Thrs rs t-speclally so rn tlle area oI cttrzenshlp ar]d lrrr'lllgrltron laws

Role of the state in economic marginalization

231 Ihe Commrssrr.rn flnds that the 5eeds oI econottttc nrargtnaltsattott of certatn

regrons were planted by the first fotmal economlc blueprrnt, Sessronal Paper No

10 trtled 'Afflcan Socralrsm and rts Applrcatron to Plannrng In Kenya' publrshed rn

1965, Alrhough thrs Polrcy w.rs tmbued wrth values of tncluston, human drgnlty,

brotherhood and socral yusttce and could ltave anchored equttable development,

certarn aspects oF the poltcy. tn Palttcular rts rm plementa ttort, carrted the seeds oI

tnequalrty ar'rd economrc margrnalrsatton t hat would characterlze the Kenyan state

rn s ucceed tnq years

the polrcy lustrfied prrorrttzatton oI tnvestment tn certarn regrons to the

exclusron of othcrs

tlre economrc polrcy took a decrCedly caprtalrst slant, wrth a lrmrted welfare

conrponent,

)

although the Polrcy recogntzed Ihlt land wds prevtously owned communally

wrth access regulared through mernbershrp rt J partrcular group (clan or ethnrc

group), lt asse ed that a system ol secure p(vate trtle to land was necessary to

anchor economrc arowth Yet, the drverstty of clatms (that tncluded communal

trtle Ihat governed property rn most conl mun ttres tn the pre-colonral era) as well

as rhe effects of drspossessron durrng the tolontal perrod was not taken lnto

account

232 The restructr.rrrng of the state by the Kenyatta govern ment soon after tndependence

drd not matcl), and rn fact undermtned the vrsron arttculated In the economrc



polrcy based on Afflcan socralrsm The systematrc d tsmantl ng of the rndependence
constrtutron (abolrshrng of regional governntents, the strengthenrng of the
prestdency whrle emasculatrng parlrament and the ludrcrary) was rnrmrcal to the
stated goals of Afrrcan 5ocralrsm that underp nned economrc polrcy

Economic Marginalization of North Eastern

233 The margrnaltsatton of the l'lorth Eastern regton rs marked b), four key
developments the carvrng off of the Northern Frontter Drstnct, the
enactment and applrcatron of separate laws ro the regron, the Shrfta
War (1963 to 1967) waged by separattst ethnrc Somalr forces and, the
applrcatton of drscrrmrnatory development polrcres by post-rndependence
governments, The margrnalrsatron of the communntes rn the former NFD, who
are largely pastoralrsts, goes b,tck to the colonralera

231 The Corlmrssron finds that there rs;r clear lrnk between the government,s polrcy
of vrewrnq every tssue tn the North from a 5ecUflty petspecttvp and the economrc
margrnalrsatron suffered by rhe regron Manyresrdentsattnbutethenrargtnaltsatron
the regton suffered rn subsequent years to the Fact that they had expressed an
aff rmattve vorce rn favour of secessron from Kenya tlrat was bnttally muzzled

235 The state has also becn dtrectly rcsponsrblc for econonrrc rrargrnaltsatron as a

result of depnvattons vrsrtecl on resrdents becau:e of polrcres ,.l n.terJ at enhanctng
5ecUrlty In partr(Ul;rr thE nun'tt oUs SeCUflly operattons cond!cted tn this regton
have often resulted rn loss and confiscttron of property, espccrally catrlc, by state
secuflty aqents

236 Drffr(ultles encountered by restdents of thrs regron tn havtng therr ctttzenshlp
recognrsed, rncludtng acqutflng rdenttty documents and passports goes to
the core of the e(onomrc n]argrnaltsatron th.tt they ltave erpeflenced Wtthout
crtrzenshrp, the people could not clarnr therr rrghts. They became vulnerablc to
abuse. The Commrssron heard many heart-wrenchtng stones about ltves that have
been destroyed for lack of natronal tdenltty (ards and by extenston passports

Economic marginalization of Nyanza

231 The drsrntegratron of rhe Krkuyu-Luo (oalrtron tl.tat forrned the core of KANLI at
rndependence and the eventual fallout between Kenya's first pre5rdent Jomo
Kenyatta and first Vrce-Presrdent Ogtnga Odrnga rn 1966 over dtfferng vrstons
for the country as descrrbed earlrer fornts an trportant context wtthrn v./htch to
contemplate the margrnaltsatton of Nyanza

5l



238 The Commrsston takes the vtew lhat whtle Luo personaltttes served tn Prestdent

Mor's ad mrntst ratron. the co-optlon of these elltes dld not necessarlly translate lnto

ecor'romrc rnclusron tn a broad sense The rncluston of certaln elltes rn government

also had a polrtrcal goal under the frrst two post-lndependence admrnrstratrons.

rt served to polrtrcally lsolate Odrnga who had taken a hard'lrne stance agarnst

both the Kenyatta and Mot governments srr]ce the 1966 falloul and hrs eventual

banrsh nrent rn 1969

Economic marginalization of Coast

23g Lrke the former North Eastern Provlnce, the NFD rn general and Nyanza, the Coast

regron could be placed rn the calegory of 'polrtrcally drssrdent'regrons that have

:uffered ntargrnalrzatrot't r.tttdel 5uc(esslve regrme5 However, margtnaltzatton

experrenced rn the Co.lst, es1;ecrally when understood frorn the Polrrt of vrew o[

orspos5e5srojt, rs dr,rc'aiso to the corrflueilte of lnterest5 artsttlg lrotll tlle reglon'5

strategrc valuc as a prrnctpal gateway to tllc courrtly and the East and Central

Afrrc.rn regton and rts valued seafront land resources

240 Subrnrssrons from Coast resldents lnvarlably lrrrk therr state of economlc

margrnalrsatton marked by poverty, llllteracy and lack of access to baslc servrces

to lrequent land-relatccl dtspossessrons The Comnlrsston heard many accounts of

polrcc brutdlrly and otlrer klnds of nllstreatrnent by the provtnctal admlnlstratlon,

rnclurlrng extraludtctal ktlltngs, arrest Jnd Imprrsonment of those who agrtate [or

resltuton, as well as tlre destructlon of property and evlctlons of tl.rose who llve

off these lands \r'/lth contested tttles

Economic marginalization of Western

241 Whrle rnany percerve S/estern as a marglnaltzed reglon, thls characterrzatlon has

nor featured 3s pron']tnently tn fornlal accounlS as has been the case for Nyanza,

Northern Kenyd and the Coast reglons Thls deplctlon ls perhaps altrrbutable to a

com brnatron of factors, tnclud tng the fact that due to rts rrch fertrle sorls that favour

agrrculture and relatrve securlty, Western has been percetved to be economrcally

stable, rn sprte of the h rgh levels of poverty

242 Western has often beett tgnored tn classtficatton of margtnalrzed regrons ln Kenya,

yet rts htstortcal evolutton and polrtlcal fortunes are closely tred wlth that of Nyanza

provrnce, whrch rs ackrtowledged tn formal accounts as a margtnaltzed regton

Backed up wrth a lrtstory that lacks polrtr(al favour wrth successrve governments and

the hrgh level of poverty, tt rs evtdent that Western Kenya rs margtnaltzed Re(ent

trends rcve,:l that tlte legron has been forgotten rn the development agenda



Economic marginalization of North Rift

243 The Norrh Rrft regron has experrenced polIrcalmargrnalrsatron srnce the colonral
peflod Regarded as part of tlre Northern Frontrer regron (together wrth North
Eastern Provrnce), the closed-area polrcy rmposed by the coionral regrme tsolated
the regron from the rest of the countty ;rnd nrrrle rt ln'rpenetrJble by'outsrders'

244 ln contempor.ry trmes, rhe people of Nortlr Rrft have conrplarned that thcy are

rnadeqrrately represented rn natronal polrttcal rnstrtuttons and the publrc servrce
srnce rndependence lt ts a qlaflng contrad rctron th at in represer'r tat o n rn Pa rlra tnent,
a vast county lrke Turkana (wttl't an area covcring 77 OOO squ.,rre ktlometers and a

populatron of one mtilton) only ha: thrce constrtuencres FUlll'tcrmore, [or a lorrg
trme rt l'ras been admrnrstered as ot.te dlstflct

Recommendations

" The Comrnrssron recommends that, \^/tthtn i 2 months of the :ubmissron
oI thrs Report, the government formulate, adopt and rmplemcnt a polrcy
thet delrberately targets the socro-econornr( development of hrsrorcally
margrnalrsed regtons rdenttfled by the Commrsston

n The polrcy must rnclude strategrc developmcnt plan5 and budgctary allocatrons
a med at the economrc and socral development of margrnalrscrJ communrtres

^ The polrcy must tecognrse that these rep.lrattve acttons are over and above
the provrsrons of Artrcl(' 2C1of the Con5trlutron {2010) In ulrlr5atron cf the
Equalrsatron Fund

'\ The Government consrder actlons such as burld ng an elfcrent road networks
Irnk ng marg nalrzed areas wLth the rest of Kenya, burldrng I>oreholes and
wate r-c.r tch men t systems, bu ldtng hospttals wrthrrt reach of ,tll communrtres
adequatcly stocked and well-staffed,5chools v/rth adequate far lrtres, courrs of
law, and ensure that all government servrces and publrc facrlrlres arc avarlable
to rhern

ln the frve years subsequent to the enactrncnt of the pollcy, preference be grven
to margrnalrsed regions rn the sharrng of natronal revenues as envrsaged u nder
Artrcle 202 of the Constrtutton (2010) to en5ure that the developmant prolects
are realrsed and the polrcy rs rmplemented
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Land and Conflict

245 The Commrssron finds that there rs a very close lrnkage between land rnlustrces and

ethnrc vrolence rn Ker'tya More specrfrcally, land rela(ed ln)ustlces are prorrrnent

factors that preciprtate vrolence between and wtthtn etllnlc trrbes ln Kenya

246 The Conlrnrssron hnds that land-related rl)ust ces take many forrns, rncludtng tllegal

ahenatron and acqurstlton of tndtvtdual and communrty land by publrc and prlvate

entrtres, rllegal alrenatron of publrc land dnd trust lands, Preferentral tleatment of

members of specrftc etltntc grou ps rn settlement Schernes at the expense of the most

deservlr'rg landless, forceful settlenrent of members of a communtty outsrde of therr

lromelands, forceful evtcttons and the phenomenon of land grabbrng, especrally by

govcr n rnent offiarals

247 The Comnrtsston finds that land'related rnlustrces started recogntzably durrng

the perrod of colonrzatron at Ihe coast by Arabs and, later, by the Brrtrsh bolh at

the coast and rn mainland Kenya However, rndrgenous Kenyans expected the

rny ustrces to be fully add ressed soon afler lndependence bu t the first tndependence

government farled to fully and genutnely address thc problems,

248 Tlre Conrrnrssron Inds that lll post rrldepeoder](e govcrnments have fatled to

honeslly and adequately address land-related tnlusltces that started wtth colontaltsm

249 lhe Comnrrssrorr 6nds that fatlurc' of both colonral arld post-rndependence

govenlnents to add ress the problenl of lar'ldles5ness rs thc reason rndtvrduals and

comrnunrtres often resort to self-help measures, ttlcludrng vtolence

250 The Commrssron f)nds that exlstlng land-related lniustlces are sometrmes taken

advantage of or used to address other socretal problems, especrally polrtrcal

drfferences

25'1 Ihe Cornmrssron frnds lhat athough land-related rnlustrc€s have affecred vrrtually

every part of Kenya, communrtres at the coast, especrally the Mljlkenda, the Tarta

and Pokorno have suffered the most and the lol'lgest

2 The Commrssion [rnds that land-related rnJUstlces at the coast constrlute one of

the key reasons for underdeveloprnent rn the area Land-related rnJUstrces at the

coast lre at tl're root of the emergence of the N4onbasa Repu blrcan Cou nc rl (MRC)

253 The Cornmrssron finds tl'tat the Provtnctal adm rll lstr,ltlon has pervastvely and

srgnrhcantly perpetraled land-related tllusttces tncludtrtg forceful evlctlons of

rndrvrduals and comnrunrtres and land grabblng for personal garn, and should



not at all partrrpate rn any efforls to redress land related problems rn the nelv

constrtutronal drspensatron becarrse of therr lack of moral authorty and support.

254 The Commrssron finds that the currenr const tutronal drspensatron, ncludrng

the new constrtutronal body on land and related lai,^rs, prov de a sound basrs to
fully address land-related rnlustrces, rncludrng hrslorlcal ones, but only rf there rs

polrtrcal wrll to so us-. these laws and rnst tUtror.ts

Recommendations

The Commrssron recommends that the Mrnlstry of Lands or other appropnate
government authorty rmmedtately begrns a process oi surveyrng, dcmarcatrng
and regrstc ng a1l remarnrng government lands, rncludtnq those that were
formcrly ov.,ned or manaqcd hy lo(al autiroltt,,,s, ali protectcd v,/ l(lltle areils
and r vcr barrl.s, among olher pu ltlrc lancls

The Conrnrrssron recommcnds th,rt the Natrornl Land Commr:sron commences
work wrth the l\4rntstry oI Lands and settlement to undertake ad]udrcatron
and reg stratron exerct5e5 at the coaSt and all other areaS where the Same ha5

not been conducted Measures shall be desrgned to revoke llegally obtarned
t tles to and re-open all publrc beaches, beach access routes and frsh landrng
beaches, especrally at the (oast

The Commrssron recomrncnds that thc Nal onal Land Cotrmtsston rn

furtherancc of rts rnandate cxpedtes tho process of addressrng and/or
recovenng all rrregularly/rllegally acqurred land Measures should be desrgned
by the Mrnrstry of Lands and settlement to encourage rndrv duals and entt(res
to surrender rllegally acqurred land

The Commrssron recommends tltat the Mrnrstry of La nd rn conJUnctron wtth the
Natronal Iand Commrssron desrgn and tmplemer']t measures to revoke rlleqally
obtarncd trttles and resIore publrc easements

The tlonrmrssron recommends that the Natronal Land Commrssron develops,
marntarns and reg ularly up dates a compL,te zed tnventory of all lands rn Kenya,
rncludrng prrvate land that 5hould be accessrble to all Kenyans as requrred by
law l-and regrstres country wde should be conrprrtelzed and made easrly
accessrhle as requ red by the law

The Comnrrssron recommends that the Nattonal Land Commtsston formulates
and tmplement stfl(t gurdelrnes ln terms cf maxrmum acreage an rndrvrdualor
company can buy hold rn respect of plvate land



Economic Crimes and Grand Corruption

255. The Commission frnds that corruption is endemic in Kenya. This is despite of the

fact that there has been a growing public awareness of the consequences of

corruption, itt negative and destructive etfects on the economy and development,

and the need to eliminate (orruption.

256. There is a direct link between corruption and gross violation of human rights.

lndividuals have been killed, tortured and subiected to other violations of human

riglrts because of their efforts to combat corruption.

257. Corruption has a disproportionate impact on vulnerable groups such as the poor,

minorities a nd indigenous people, women, children, persons with disabilities, people

living with HlViAlDS, refugees and internally displaced persons, and prisoners.

Members of these groups are more and are less able to defend themselves.

258. Poor people are affected by corruption because it d iverts resources from investment

in infrastructure that is crucial to lift thenr out of poverty. Corruption undermines

the quality of public services on which thQ poor depend partlcularly to meet their

basic needs. Minority and indigenous people suffer effects of corru ption when they

are displaced by, for example, corruptly approved infrastructure developments.

Recommendations
n The Commission retommends the formulation of a national anti-corruption poli(y to

. guide the war against (o(uption.lt is necessary to criminalise other offences that are

in United Nations Convention Against Corruption but not yet domesticated in Kenya.

r! The Commission recommends that the provisions of Anti'Corruption and Economic

Crimes A(t, Public Officers Ethics Act, Ethics and Anti-Colruption Comn'rission Act and

the Leadership and lntegrity Act be harrnonised to avoid confusion and duplicity. The

Commission recommends the merging of all the four pieces of legislation into one.

n The Commission recommends that the n!mber of commissioners of the Ethics and

Anti-Corruption Commission (EACC) be increased to the maximum constitutional

limit of nine (9), An increased tturnber of staff is also required to deal with the

in(reased workload created by the lwo levels of government with the attendant

huge sums of public funds being allocateJ to the 47 aountles. There is a real danger

of corruption being'devolved'to the counties unless the EACC is quickly restructured,

empowered and visible at both levelS of govelnmenl.

^ The Cmmission recommends that the EACC be given a sound constitutional
grounding through amendmeni of Article 79 of the Constitution to specifically
provide for its powers and functions as is the case with other Constitutional

commissions.
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The Commrssron recommends the claflf catron of the defrnttron of rntegnty and
the attendant rntegflty threshold that should be used to erther dtsqualtfy or
remove a person from publrc offlce Chapter 6 of Constrtutron of Kenya 2OlO,
rf properly rnterpreted and applred, wrll defrnrtely be a rrla;or boost rn the vJar

agarnst corruptron rn Kenya lt should be clearly defrned .s ro when the rntegflty
bar begrns to operate, that ts, whether tt ts ar the ttnle

. when mere allegattons are made agarnst an rndrvrdUal

. when an rndrv dual rs under rnvesltgatr.rn

. when an rndrvrdual ts Lrnder prosecLrtton

. when an rndrvrdua I conv (t€d, or

. when an rnrlrvrdual i.as cxh,tusted hts nght of appeal after (onvrctton

The EACC shallcommence or hasten tnvelttClattOnS tnto qrand corruptron SCandalS
mentroned ln lhrs Rcport, rvhrch have remarned un resolved for many years
ApproDflale crLnrrnal and or crv I sanctrons must thereafter be taken agatnst the
perpetrators of grand coriuptron and economt( c n'tes

(

Ethnic Tension

259 The Cornmrssron nnds tl'tat colonral qovcrnntent pLrrsued a polrcy of drvrde anrl
rule'rn order to consoltdate tlrcrr holcl on the cot]ntry, and to lesscn the possrbrl fy
that the Afncan populatton would resrst colonral rule To that end, the colontal
governr'r.rent rragnrfied thF dtiferenres between tl.te var oLts (ommunrtr.os and
regrons, and stereotyped each communrty tn a manner that woLild sovJ su5ptcton,
hatred and the sense of'otherness'

260 The Commrssron frnds that the colontal government created ethnrcally clefined
admrnrstratrve boundarres ln determlntng such boundanes, lo senous thought
was qrven to l'Istoncaltnter,ethnt( lnteractton5 and relatrons

261 The Commrssron frrrds that the colonral governmenl focused on developrng
rnfrastructure and socral serv ces tn prodLlctrve areas of the coLrntry (the so called
'Whrte Hrghlands')at tlre expensc of tl.re rest of the country The resultrng rnequalrty
remarned largely unaddressed rn the polrcres and practtces of rn depend ent Kenya.
The preferentral treatment gtven [o some areas of the countr!, because of thetr
clear productrvrty thus led to d fferentral lrcatmcnt of ethnl( communtttes that
were pdtterned around the ethnrc cnclaves created by the colonral government
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26)- The Comm,ss on finds that (he colon al land polrcy, partrcularly rn rhe so-called
'wlrte llglllands; contflbuted enormously to regLonal and etl'rnrc rnargrnalrsatron

from the economy, Colortral land polrcles resulted rn drsplacc,rnent, (he creatron of
'nattve reservesl as well as the movement of rnasses of populatron frorn areas of

therr habrtu al resrdence to completely drfferent reg ron s and settlrng them on lands

that tradrtronally belonged to other communrtres

263 The Commrssron finds rhat Kenya enteled the era of rndependence wrth a

herghtened sense of ethnLcrty that contnued to divtde rather than unrte the

country However, rulrng elttes rn rndependent Kenya drd not have the polltlcal

wrll or conrnrrtnrer)t to create a truly denrocratrc and prospercrus Kenya for all rts

ctttzer'rs The rcsulr was tlre worsenrng of ethrtrc rela(rons such that by 2007 long

standlng gnev.lnces erupted tnto an unprecedented scale of vrolence

264 Tl're Commrssron finds that rn the posl-rndependence pcnod, causes of ethnrc

tensron rnclude the followtng'

lnsrder/O utsld€ r dynamics: Etl'rnrc tensron and vtolence occur when

comn]unrtres assert d supeflor clarnr over a terfltory at the expense of or to the

exclusron of others Such superror clatms are based on the assumptron that

ownershrp or occupatron at some pornt rn the past created an exclusrve cla tm for

such ownershrp or occupatron rn the present 5uch exclusrve clarms to terntory

rnevrtdbly create classes of'rnsrders'and'outstders' Thls perceptton of people as

outsrders a5 opposed to fellow crtrzens often lead to rncreasL'd tensrort based on

cthnrcrty whrch, rn turn, (reated the potentral {or ethntc vrolence

Of names and their meaning: ln Coast and Rrft Valley alrke, a thorny rssue

that ls tntncately tred to the notron of rnsrders and outsrders relates to names

of places ln partrcular, local communrtres rn these lwo regrons are aggrreved

that places o(cupred by those they consjder outsrders have been gtven

'outsrdc na mes'

State san(tion of outside/insidcr notions: The destg na tron of a c?mmunrty

as'other'or as an outsrder has sonretrmes found support tn state polrcy. ln

the northern regron of the country, particularly rn those areas that made up

the former North Eastern Provrnce, the Government has ltstrtutronalrsed the

drsparate treatnrent of Kenyans based on ethntcrty by requrflng thar Kenyans

of Somalr ongrn carry a spectal pass



I Negative perceptions and stereotypes: Neqattve perceptrons and
stereotypes dre a ma]or cause ofethnrc tensron rn the country Labels have been
put on certarn communrttes, portraytng them rn broad, often negattve terms
that generalrse certarn trarts and apply them to all rndrvrduals belongrng to
the descnbed communrty, regardless of hoyi rndrvrduals percetve themselves
For example, the Krkuyu are somettmes descrrbed as threves, tl.te Nlaasat as

pflmrtrve, the Somalr as terroflsts, etc

Culture and stereotypes: Whrle the colonial ccvprn|nent played an rmportant
i'ole rn cull vatrng ethr'rc stcreolypes, lhe Cornmts$on also recerved evrclcnCe

that some 5tereotypes are dr;wn from and drrven by tradrtronal cultural bclrefs

and practrces For rstance, the Commrssron heard that men from communrttes
that do not practrce nrale crrcumcrson have always been strgmatrsed and

regarded as lesser or weaker rlen, and there[ore, ncapable oI or unsu table to
take polrtrc.rl leadershrp of the countrv

Ethnicrty a n d access to public off (c:Thc perce pt ron tha t etltnlc re prese n t.tttorl
rn government results rn drrect eConomrc and othor hcncfits to the represented
communrty rs pervasrve ln Kenya Whtle the Cortmts5ron acqurred evrdence
that such benefts do not necessaflly accrue to tl]ose commUntttes who are

represented - even rn the hrghest offces of the Iand - the perceplron tlrat they
do leads to rntense (ompetrtron for such represerrtatron, and thus tn(reases the
lrkelrhood of vrolence durrng electrons,

EthnicTension, Land and Politics in Mt. Elgon

265, The Commrssron finds that the enrergence of the Sabaot Land Defcnce Force rn the
Mt Elgon regton was precrprtated largely by government farlure to frrlly address
land'related rnJUstrces that members of the 5a[]aor com m u nrty have suffererl srnce
the colonral perrod

266 The Commrssron finds that the SLDF was responsrble for numerous gross vtolattons
of human nghts tnclud tnq ktlltngs, torture, mut tlatton, and sexua I vrolence

267 The Commrssron finds that duirng aperotrcn akoo Morsho the Kenya polrce and the
mrlrtary were equallv responsrble for gross vrolatrons of hurnan rrghrs rnclLrdrng

krllrngs, enforced dtsappearance, torture, and sexual vrolence

\t)



Recommendations
The Commrssron recommends that wrthrn 5tx months of the tssuance of
thrs Report, the Presrdent offers a publrc and uncondrtronal apology to the
people of Mt EIgon for the atrocltres commttled agarnst them by the Kenya

Polrce and the Kenya Army and for the farlure of the state to protect them

Jgarnst alrocrtres conrmrtled by SLDI

The Commrssron recommends that wrthrn stx months of the tssuance of
thrs Report, the Government establrshes a trauma and healtng center rn Mt

Elgon regron for purposes of provrdrng psychosocral 5upport to Ihe vrctrms

and survrvorsof Mt Elgon conflrct Speclal atlentron be patd towtdows tn the

re9ron

Tho Coo'rnlssron recomntends that rndrvlduals rvho suffered atroctttes

dullng the Mt Elgon conflrct be provtded wrth reparatron tn accordance wrth

rhe Reparatron Framework proposed by the Commrssron

The Commrssron reconrmends the establrShment of J Inonument rn Mt

Elgon to commemor:te the vtcttms and sLr'vrvors of the Mt Elgon (onflrct,

espec ally those who were krlled or forcefr]lly drsappeared both by the SLDF

dnd stJte secunly agents

The Conrmrssron recomn)end s that w t hrn I 8 nronths of tlre rssuance oI I hrs

Report, the Government maps all mass graves and other locatron5 where

bodres were dumped or drsposed of dunng the Mt Elgon confltct, wtth a

vrew to exhumrng and rdentrfyrng the bodtes for proper burral

The Commrssron recommends the prosecutron of the followrng tndtvtduals

aga nst whom rt recerved ev dence of tnvolvement tn mtlttta acttvtttes tn Mt,

Elgcn rncludrng frnancrng, planntng and rnsttgattng vtolence tn the regron

Fred Chesebc Kapo4Cr, John Bomet Serut, and lackson Psongo ywo

ThL. Conmlssrorr recommends the prosecutron of Colonel Stephen Borywo

v/ho was servrng as the Com mandrng 0ffrcer dunng the mrltlary rnterventron

rn Mr Elgon rn 2008 referred to as Opercuon Rudt Nyumbon durrng whrch

numerous gross vrolatrons were commrtted by members of the Kenya Army

I he Commrssron reconrmends that the Polrce Selvrce Commtssron ensures

tl'at every polrce stdt on rn Kenya reflects ethnt( drverstty and gender

bJiance

)



Reconciliation

268 For decades, Kenya has remained a natton rn whrch communrtres stand drvrded
along ethnrc and regronal lrnes, susprcrous and drstrustful of orre another Over
the decades, feelrngs of rnter-communrty drstrust, even hatred, have festered
matnly because a myrrad of rssues whrch are at rhe core of natron-bLrrldrng hai,e

largely remarned unresolved These rssues rnclude access to land, tnequaltty and
regronal rmbalances, and rmpunttv combrned n,rth a lack oI tranil>arency and
accountabrlrty These rssues have eroded a sense of belongrrrq, natlonhood, and
publrc trust rn polrtrcal and governance rnstttLtttor'ts

269 Srnce rndependence, successrve governments havc employed srlence, denral and
selectrve amnesra whenever rndrvtduals and agencres have rarsed tlre nced to
address these fundamental rssLres Parnful n'rcn'tolcs ha',,c been passed lrom one
generatron to another, and as a consequence prescnt gencratlons col]ttnUe to hold
grudqes for vrolatrons and hrstorrcal lnJrrsttccs metod a cJ tnst tlrerr lorefathers anC

mothers Untrl now, the scale and tmpact of humarr nghts vtolattolts and htstoncal
rnlustrces have nerther been fully acknowledged nor sufficrently addressed

2J0 Meanrngful reconcrlratton ts not an event, but rather a lonq process The decrsron

to reconcrle rs a personal decrsron, a rmed at setttng the stage and estallltshtnq the
basrs for the begrnnrng cf a reconctltatron process,

271 The Cornmrssron acknowledges the efforts Undcrtaken by crvrl socrety and larth
based organrzatrons rn {osterrng organrzatrot.ts llowever, lt ts noteworthy that
most of these efforts have been reactrve rather than proacttve, short term rather
than long term, and uncoordrnated and unsustarnable

)7) Tl're Commr5sron finds that at tl'te tndtvldlal level, many Kenyans \,!,ho havc bcen
vrctrn]s ofrnlustrces and atroclttes requrre psycho,socralsLrpport Thts 5 a neccssarV
rn order for them to engage tn a process of reconctltatton

273 The Commrsston frnds that Dtstflct Peace Comrnrtfees are under-uttlrzed and
not wrdely known amongst many Kenyans Thrs rs partly due to lack of adequate
fundrng of the Dtstflct Peace Commrttees

6l



Recommendations

^ The Commrssron recommends that wrthtn stx months of the issuance of thts

Report, the Presrdent convenes a Natronal Reconclratton Conference/Day, durtng
whtch the Pre5rdent and heads of the vaflous secuflty agencres shall offer a publrc

apology for vrolatrons and rnJUstrces commrtted durtng the mandate pertod The

Presrdent shall also QUtlrne lhe natron's Reconcrlratlon Agenda Representatrves of
vrctrm groups from around the country shall be facrlttated to attend the conference

The Commrssron further recommends thar the day on whrch the Reconctltatron

Confercnce wrll be held should be declared a publtc holtday rn order to ensule a

rratron-wrde focus on the sublect of national healing and reconctltatton

- The Commrssron recommends that alleged Pelpetlators of ethntc rncttement

and vrolence be nvestrgated and prosecuted accordtngly, notwtthstandtng
tlrerr offrcral or other sta(us The Drrector of Publrc Prosecutron5 shall ensure that

tho5e ndlvLduals re(omrrended fot rnvesltgatron or pto5ecutton by prevtous

commrssrons of rnqurry oa ethtrc vrolence, narnely the Parlramentary Select

Comrnrttee to lnvestrgate tthnrc Clashes rn Western Kenya and Other Parts of
Kenya (Krlrku Commtssron), and Judtctal Commrsston of lnqurry rnto Trrbal Clashes

rn Kenya (Akrwuml Commrssron), are prosecuted or rnvestrgated The Dtrector of
Publrc Prose(utlons shall also take actron rn respect to the recommetrdattons of
!arlou5 reports of the KenyJ i'latronal Commrsslon on Human Rrghts on ethnrc

and polrtrcalvrolence ncludrng ,Is repolt on the 2007/2008 PEV The Cornmrsslon

lres cornprleo a lrst of adversely mentroned pelsons rn these reports to ald thelr
rdcnt Ircatron

'r Tlre Conrmrssron recornmends that wrthtn 3 nronths of the trsuance of thrs Report,

lhe Drrector ot Publr( Prosecutlotts shall tssue a publrc report rndtcattng the

progress th at the offrre has made rn rnvestrgatrng dnd prosecullng the 2007 /2008
Post-Electroo related cases

" The Comnrrssron notes th3t there rs a lack of a coordtnated and Slreamlrned

approach to the subJect of peaccbu IdLng and reconcrltatton tn the country,

Multrple state organrzatrons a'- nvolved rn tht5 endeavor wtthout much Formal

coordrnatron The Conrmrssror, -^(ommends the evaluatron of all rnstrtulrons and

mechanrsm rnvolved tn peacebu,ldtng, reconctltatton and early warnlng wlth a

vrew to harmonrzrng therr actrvrtres and adoptrng a coordrnated approach

n The Commrssrgn recommen ls that concerted efforts be taken to foster

reconcrlratron and <oheston ll arcas where there has been a perenntal problem

of ethnlc tensror'r and vrolencc ln thrs regard, 1l'le Comtnt5slon recommend5 that

con'rpreheDsrve and sustatned cJrnmuntty dtalogues be carfled out tn these areas

n The Cornmrssron recomnrend\ that Drstrct Peace Commtttees be adequately

funded and the publrc be made 3ware of the exrstence of these commlttees

n The Commissron recommends that the Mlnrstly of Education develops a peace

educalron currrculum for use rn schools
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THEME/SUBJECI

Atro(rtr.r (omm(t.d
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A([nowlcdgmenr and if o ogy

Rcparnr on {or v ctrm! an.i lurv !or5
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9ovr rnment

Presrdent and Ch ef of Dclence Fnrces
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responerblc lor l.lir ondl Hcr laqc/'
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Prc5rdent/O(frce of lhc PresrCent

D rec ro, ol Pobl . l-rose.rlron(

lmpl.menlirlion mechanr5m,Mrnr!rry
rc5ponirble Ior N.t cnaltlcr riqc/

Calho[. Chu.h

l6 monrlrt

l8 monrhj

24 monlhs

Prcl dcnt,'Cffirc ot rhc Prcr dcnl

Drr..lor cl l!bIc Pro5e.rtrrne l8 monrh(

Drre(to. oi Pub,rc Progeculrons to
appornt ndcpend.nt rnvertrrJato.(e)

lmplernent.lron [4echanr!m/rnrn slry
retponi ble for natronirl hcfltr!r/

l8 month!

24 rllonlhs



t

6

THEME/SUC',ECT

Extrrrudici.l kllltngs

Linl.wfuld.tentron,
tortur. and rll-tra;rtmant

RECOMMENDATIONS

Acknowl€dqn,enl ind apology

lldlrfi(.rtrorr ol lnle rdt orrrl
Convcntron lor lhe Protect,on of All
Persons lrom En{or(.d Dlsrppeoran(e

fesr-trrcking of relofint n lhe PoIce
5ervr.e,Ircludrng rnLlod!cl on o{ new
nand.rrd op.12l ng proccdurcs orl lhe

E ablrshnv,nt of r fully cqLrpped
modern nJtronJl lorensr( lrboritory

EnnbLshment of fully equrpp.d
rlodern foren5rc aborato,res rn eJch

county

Abolrrron of lh!' dcdth pcr'Jlly rI)d
cornrfur rr9 o{ rll dealh ponalLee lo l,fe

Reparalron Ior vrclrm5 al]d ,urvrvort

Acknowlcdgnrent dnd ap()logy

Enactment of leq 5lat on prohrbrtrng

Legrsl.!Lrof on end rstablLrhmenl
ol rhe Om(c of lho I idepcrldenl
lnroe(lor oi Pn5cne rnd All Flocc! cf
Drtcn tLon

Proec(ulron ol !ndiv dui\ls rrrr'olv(d rn

rorlure rnd rll ncrlmefl
De5rgnrl on ol Nyalo Hour! as

rnernordllor vr. t rrt of uer cn tron rnd

Reprratron lor vrclrmg and survrvors

A(knowlcdllmenl and aPobgY

Negol at,orr ior ronrpen5aL on (rn

relJtion lo vrctrms.rnd 5urvrvort of
sCrLrnl v olen(e commrited by Bnl 5h

soldrers rn L,r krprJ Jod Srnrburu)

Ertab|shnrent ol one-5top gender
recovery centers for provltron of
aonlprehcngrve gcrvice5 to vr(trrnt and
rurv vors of 5exurl vro crl(e rn.ludrng
nred aal. counsel ng and IcAal sct!rces

Lagrslatron on and catabl thmeni ol
thc Offxo ol the 5pccral l);pportcrr on

Fait-tra(krng o{ lhe establl5hrnenl of a

!exLral oHender( regrslry

Reparalron for vrclrms and suavrvoll

RESPONSIEILITY FOR

IMPLEMENTATION

Presrdent. lnspcctor General ol Polic.
nnd Chrcf of Dc{ence For(e5

Mrnrnry ol rorerqn Alfdrrr

ln5peclor 6eneralol Poltce end PoLce
Servr.e Commls(lon

MrnLgtry rcsponrLle {or rnternal
ie(uriy and orher relevrnt nlrnr9lfics/

Mrnrt.y responsrble,or rnternal
5e<u.rlyindother.elevint nrnrtirret/
rnrtrtulrof5

Allo'nry 6enornland P.!rlar en l

lmpl€mcnlal,on nre.h.rnrsm

Attorney 6encrrl and Parlament

Artorncy 6en!rdl and Parlament

Drrector of PubI( Protccutrors

Inplcnrerrlal or1 nre(lrrrrsnr/MLn tiry
responerble ior Nalronnl Hertage/

lmphmentalron mech.Dr5m

Prer d.nt,lnspe<tor CEneral ol Pohce

and Chre{ o{ Defcnc€ For.e5, and Br lr!h

Kenyan qovernn,ent and Bflt th
governnrent

Relevant governmenl mrnrstret,
deparrmenlr Jnd bodrtrt rncludrng
Mrnrsrry of HerlIh, lttnrelry ol Ju5tr(e,
D[e.lor of Pubh( Prosc(u(ron5, Pol (c
5erv,ce, NGEC, etc

Attorney 6enrril and Parlamanl

c llrel Regrstrar of lhe Judrcrary

lmplemenrat on Mechrnrsnl

TIMELINE

6 Inonthg

24 rnofrhs

l6 monLh!

l6 monlht

24 r onrh!

36 rnonrhs

I rnonths

l2 monrh5

l8 nront h t

I2 rnonrlrl

l6 nronlhs

l2 rnontht

I2 monthl

l6 months



*

I

TTIEME/SU8JE(T

Ch'ldr.n

Ac(a5r to rustr(a and
promolron of humrn
n9ht5

t

t0

RECOMMENDATIONS

Fast-trackrng of lhe enaLrl lhmenl of
th. lnternatron.l Cflmes Drvrsron oI rhe
l1 9h CoLrt

frr-lrack ng of eslabh5hment oi a

natronw de le!al ard !yilern

Cechratrr,n,rr l.r,'rl,.le'1t,6 .f 'trp
Proloccl to lhe Af c;n Ch;r1er on
Humrn ,nd Peoples R qItr on lhn
Erlrblr!hrr(. cf th. Af, :rn Co.Jll Dn
li,man ,rn I P(onl. ( R ghrl

lse!r,)nrs ol a p!bLc r€pori on in!
Proqregg ol nverlrqat on9 and
prosec!tron of 2007/2008 Dost
elecl on /cl.rted v olen(e

Dosrgn.ron of l0 0cc€rnbcr a\ r
Na' onrlFuman F,9h tl D3y

Fa5t-lra(1. ng of enaclment ol hL|nan
rqhts related lawr as envr5aged by rhe
Conlt I rl .n .f Kcnya

. Leglll.rr on on lrccdonr of rhc ]nedril
(5!( tr..r l4)

' Legrilal on on farr hoar rg {scctrorl
s0)

. Legielitr on on the fithte of p.rsois
detarncd, h€ld rn ctstody or
deta,fed {sectron 51)

Acknowle(lgmenr and a Dologv

Sl.fi,ng rp o, ^..,r3.j..r io .a i.
irwarenesi a boul harmfulcultural

tnd(lmcnt o{ relcv,rnt la!"5 {e g

mafiragc, mntrimonralpropcrly, Lr nl ly
prolectron/domcrtrc vrolcn.el

Adoplion and rmplemcntatron of a

Plan of Actron to rncrease <1nd lmprove
nralcrnal hcalth fa(rhlie5 nnd nlcir5ures
Io rcdu(c deIvery rt home

fqurtablc rcpre(entirron ol u/omen In
all land d,rnute lr|bunalr n n(co,dnncc
!vrt h lhe torl5lrrUl on

/,( l no,rlcdqmenl ,rnd apoloqy

Psychoso. rlcoUnselrng lor ch ldn,n
vr(lrms of ilro.r!c<

Reparatron lor<h ldren vr(trms of
alro(rt e! and rnlutlr(et

Roorganrzat on of Eorstal rn5lrtutrons
to fall under lhe Deparlmcnt oI
Chrldren \ 5e rv ces

 doqu.t. fUndrng of lhe Depa mcnt
orChrld,cne Servrces

Robun pl.n for Integrat on of chrldrcn
wrth drsabrlues n marnstream
edu(nuonnlfac lrtr.J

RESPONSIBILITY FON

IMPLEMENTATION

Chreflustrce

Mrnrsrry oI Jurr,.e/Narronal Le9.] Ard
(And AwarEne5s) Proqramm. rn Ken/a
(NA LE AP)

rr'Ifrslry ol to,crgn Atl,r,(

0rrector cf Publc P'osc(utron!

rqurl l, .rrC G.nd.r aonr rs5 on

Alln, ncy 6ene,iland l.),l,afienl

lr'|nrstry of Health

lmplcmentalron Mechanriin.f d
releva rl gover.ment dcfr mr'nls/

lmplemcnratron Mechanrsm

Oi'6c. ol Ihe lros d. nl

Mrnrslry of F nance

Mrnrslry ot Educauon

TIMELINE

I2 nronth t

I I monlht

I2 mDnrh!

3 monrhs (,rnd n

IhereJfter r

l2 monlht

I2 monthg

36 monlh5

I2 monlhs

ConlrnuoLrr

12 nron I h5

(i5



{

t1

THEME/SUBJECT

Mr.lonty grouPt.nd
rndrg.nou5 P.oPI.

RECOMMENDATIONS

A(lnowledgment rnd apology

lfirplcnrenlJtron ol dr(r5 oJrt rL'lrlrng
lo l1lrnorty/rndrgenous(olnnrunll es

. De(Lsron o{ lhc Atrr(,in !rnrorr!t on
or) Humrn nfd Pcoplet'Rrghts
rn Conrmun catron No 270l2003
ccnler for Mrnoflly Brqhls
Ocvelopment lKenya) & Mrnorrty
R ghts Group ln(ernalronitl(on
behalf of EndoIo s Wclfrre Coun(rl)

. Dccrsron of thc Afr(an Coinmrttee
of E'purrs on thc Rrghts rnd Welli)Ie
ol lhe Ch ld rn Conrrnu r..rlron No

0C),091'IRDA & C)Sllion behlll
oi clr drcn of Nublrn desccnt rl

. Dec 5ron oI lhe H qh Courl ol
korrya rn Charla! LrkLryen Nabofi
& 9 Orherr v Altorn.Y Gcner;lrnd
I Other5 [Petrtron No 466 of 2AA6,

H 9h Courl it NJirob l

Ralrl)(Jtion ol rele\aIl treJlrc5

. ltO Corvrnlron 169

. (onvenlion on the Pre!cr(ron
and Punrshmenl of lhe Crrme o{
Genoodc

. Conventron on lhe Prote(tron ol lhe
Rrghtt of All Mrgrant Workers and
Membert ofTherr tanr hc!

. Convenlron Agarnst Drscrrrnrnrllon

. Sldteles!ne55Conventrorrt

Fasl-trJcIng ol legrtl.rtron on as

envrsaged 5y secl on 100 ol lhe
Con5l tul on (rf Kenya

Re ovrloi ex 5trng obslJ(le5
exper enced by nlrnolrty gfoups (e g,
nrenrber5 of SomrL and llu bia n elhnrc
grorrp!) rnaccersrng nJtronolldenllly

llev ew ot all legrtlJrron lo rhnrnr.F
de lure and de Ia.to d scrrrnrnatro r

agrrnll m nollty/rndrgenous

Devrlopmcnt and rnplem€nlatron Dr

a plan on dala colleclroi on mrnolriy
and rndrgenous (ommunrlles

lmplernenlalron ol,he
rccolnnlendrrrons oI the Prc5rdenl al

SDc(rrl Acl on Commrllee lo Addretg
5piioi( Con(errr5 ol lhe l'lLr5lnr
Comnrunlly r Reqard to Allcged
l_lrratrment,rnd/or D scr n',natron rn

lhc Appl crlron/inlor(emeni of Ihc

RESPONSIEILITY FON

IMPLEMENTATION

Prer dent

vJro!5 relevant rrrrflrtlrcs and

Alrorney 6eneral. Constrtutrordl
lmplemerl lalro^ (ommill€e, and
Natronai Ge.rder and Equal,ly
Commrssron

Mrnr5lry of lmmrqratron and
Rcarrtraton ol Personj

Xenya L,)w Refornr Conrnr!sron
and Nalronal Gender and EquaIly

K.nya Bureau of 5tat 5tr.5 anC Mrnrstry
ol N.lron.l Pl. nning

Pelevanl mrnrstres and rnstrlutrons

li1 nr5tly ol torc qn Allarrs

6 nrorrths

I2 rnonthr

TIMELINE

24 nronrh5

12 months



t2

rl

I4

t5

Economr< margrnalz.tron
and vrolatons of !o(to-
.conomr( nghls

THEME/SUBJECT RECOMMENDATIONS

Formulalion, adoptron and
rmplemantatron of a polcy on
thc econornrc d.vclopmenl ol
marg naIzcd rcqrons rdentrlicd l)y the
Commrgron

. Rords ind rnira(nr.1r,rP

. !dLr..l,on

Collect !vc repafatron fo..!.lmrnri .s
rrr nr,rrgrnil /ed rcq orrs rdrntrlr.rl )v
thc Com.. s! on

Furtherrnvesrgatronsof .lleged rllegrl
or rrtegular.:<qursrtron of land

St,rvLy, d.marCalro^ anrl rrqrst|nt .)n

Adrurircatron 31/i rLg 5t, nl ir .r lrnd
ar Ihlr Consl and orhc r aroa5 w r,'rc lhrs

DcvelopnlL'nr ;r nd marntcn.nc. or,)
computenzed nventory ol all l.nd

Refjiralron {or hrglor cal land rnju'lrces

HrrmonrzaUor o{ the varous lrws
rclaung to (omb.t ng econornt. .r mes
afd grrnd corrupt on

Domestrc .flmrnalrzalron of (err;l n

o(iences 5t pUlaled rn the [/N
Convenlron Aqarnlr ( o, r(,pl on

Erpane on ol the Fth c! ind Anr
Corupt on Conrm \srcn {from 3 lo 9

Fa5l-trarlrng ol rnvest galron r of
corrupt on cases whrah have renrJ ncd
unrc50lvcd for many yenrs

Clarrficatron oi rntcgrrty rest

Nalronal Reconollalron Conferen(o/
Dav

lnvcsl,gnlronandprosecutron of ,rll
adversely menlroned pcrrr)n! rn 016cral
rcportg on pol trcal r^Jtrqited ethn c

Audrt ot rnsrlut on( and mp.han !.n
rnvolved rf peaceL',rld n!,
re.onc Idlion nnd early wdrninq wrlh
a vlew to harmonr2 ng ther a.tlvrr rer
and adoplrng a .oord naled af)proach

Cornprehens ve and !1rsta ncd nnt on,
wrdr.ommunrly dDiogues

E(onomr< C mar.nd
Gr.nd Corruptron

Ethn rc len'lon.nd

RESPONSIBILITY FOR
I|llPLEMENTATION

Rel€vanl [4 n]st.res and rnstrtullon5
rncludrng Mrnrstry tor trnance, Mrn rtry
of Health, t$rnr5try ol Eduralron,
Comnrssron on Fevenue Allo(rtlon, etc

lrDrcmentrlron me.hi\nisrn r d
(,lev;r rt elaie nr nrslr ca ahd In5trtulrons

Mrir\lrl ol L,:fos and N,ilronill Land
Conn.r5!on

lmplomentatron t lechanlsm and
Nrtronnl L.1nd Com nr rssron

Allornoy Gencril and ParIamenl

Nalron.l Ldnd Commrssron

l.li rrofal Li.d (ormr!(,on

Allornry Gencrai Jnd Prrlrirment

iltor.cy Gener,rl and Parhimenl

IACC

EACC

Pre5rdenr/lmplenrenl,rtron Me(hrnrsm/
NCtC/N5C

Dire(ior of Pubh( Proie(unon9

lo nr T.rrk tor(P of the N(lC. NSC rnd
c sor. F,o\

NCIC itnd Nalron^l 5l..lng Commrlrce
on Peacebu ld ng and (onll ct
Manigemerrl{N5C)

TIMELINE

l2 monrht

t,l

16 monrh!

36 months

l8 nronths

I8 nonlht

)8 month!

6 months



T

t6

11

r8

THEME/SUUECT

Mt €19on confL(t

For(.d drtpl.(.m.ht

RECOMMENDATIONS

A(knowledqmenl and apoloqy

Est.bIshrnent of a .ounselng and
heaIng (.nter

E5IabIshment of a memolral for
v (lrms and survrvor5

,iep.rr.rtron for vr.lrms rnd 5urvrvors

Frhurnatron and reburral

R€ports o( (ommrssrons

Pro5ec!l on ol rndrvrdurl5 ,rllcAed lo
lrrva beer rrvolved rr lhe plannrng
lrnJn(llrg Jnd rnslrgdlrrrg !rolL'ncc.)rrd

Prose(ulron of.Imy conrliandPr n

rharge of OperaI on 0l oa f.4a sha

Far lrtdron,tnd reselllement of (eny.n
refug!er n U93nda who rre wrlIng to

fast lrackrng of Ihe operalronali5Jlron
o( rhe Preverltron, Protectron and
A5!rrlJnce to lntelnilly Dl5plJCcd
Persor)r.nd A[lected Cofirrnunrt,c!
Act, No 56 of20l2
Aud t .nd regrstralru,r of all lDP5 who
drd rol bcncirl [ronr Oper.rl on Rudr

Nyumbinrwrlh a parlrculrr focut on
rnregrJted lDPt

Rep,.rr3!on for lDPs ind re[uqeet

RJrrfr(al orr of Ihe AIncan Urrrorr

Co ven!orr lor tha Prole(lron tnd
A!srstnnce ol lnld )rlly D!!Dl.i(ed

Relen5e of report5 ol Prevrous
corhrnrsgron oI rnq uilet and relaled

. Report ol lhe Iomrnrssron of lnqurry
rnto rhe 1992 Rard on Brthop Grlarlt
House rn Krrrnyagi

. Report oI the Commrs5ron of
nqurr y rnto the conduct o{ the

Artur Brolher5 nrd lherr Assoalale!
('KtrukrReporl')

. RroorlollhePre5rdenrr,rlAcrrorr
(orlllnrllre to Addregs SPeclfic

Con(erns ol Ihe Mutlrm Cornmunrly
rn Regard ro llafia5tmant and/or
Dr5camrnalron rn the APPIcalron
dnd Enforc.menl of lhe Law
( Sharawc Repo,l )

68

RESPONSIBILITY FOR

IMPLEMENTAIION

Pre!rdent/lnspeclor Gen.lnl of Poll(e/
Chrefof Dclen(e Ior(€t

lmplementatron Mechanrtrn and
ralevant governmenr mrnrsllles/

lmplemenlatron machanrgfil/[4rnrstry
rc!pon5rble for N,rrronal Hertaqe/
Ndtronali!4useLrnr

lnrplemenra(roll Mechar,rrnr

lmplementaron Mcchrn 5m Jnd
relevarr qovcrnmcr)t n n !tryl

1)lrectoI of P!bIc Prosc(utrons

kelevarlt Governm€nl M nrst.y/
Depnrlmenr retpontble for mallers
r€lat n9 ro nternaldrspla(erner)t

Relcvdnl 6overnmen( M nr5try'
Ocperlmcnl re5ponsrble f or nrallerg
relatinq to rntc, nal drspld.erner\t

Drre.lrr of Publrc Pro5.(uliorr5

lnrpl.',ircnLalion MerlrJnrsm alrl
Nat oilnl Consullalrve Coordrnal,on
Comrn tee on lnlcrnilly Dr5plrcL,d

lmplemenldron Me(hinrrm

Mrrrslry ol Forcrgr) Alfdrs

TIMELINE

6 monrh!

I2 monlht

36 nronlhs

16 monlhs

l6 moflhs

l8 monlh5

l8 rronths

6 monlh9

36 month5

24 months



'/
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I CALL FOR JUSTICE

(poem oanol.d by atud.nls olGoitso Htgh S<hool dutidg the launch ol th.
Codfi lttion't heaing t in Gotlssa I

lusli(e! l(all tot jIsl i( e

feat i5 in nty heatt

ln the slreet. lpass calling lo( pstt(e
lr the police sldtion. I pat\ (allinq l0r )usti(e

ln the court,l pas5 (alling lor juslirc

When lsaw strcans o{ blood llowi|g down the rcad
lcould nol believe ny eyes

fo( what nlan had done

liilling inno(e0t people nercilestly
feat is in y hedtt

lttli(e! l.all lot ju5ti(e

(hildren arc left orphans

Bolling on the \trcet neaninglessly

5leeping on Ihe 5lteet hungry

And the (old brc,iking lher ribs

lan ahaid ol loting ny lile
fe is in ny heatl

Justi(e! I (all lot jusli(e

fhe widows ate slressed

Re(alling the love oI their hutband

Re(alling the lots 0l !heit (hildrcn

Fear it in ny heatt

lusli(e! lGll lot jusli(e

lutli(e! whete ate you.)

1o lhe polircl
ln Ihe (otrll

ln lhe loGl Iibunali
ln the l(C?

luslirc) whete arc youl

kuth be told
JusIi(e lo ptevail

Jutli(e! jnsti(e! Justi(e!
l(all [ot jusli(e

69



lhr: rcport iL,i thc 1r!rih, ltr.li(e drl,J i(c[0flarir,i(i0tr (ontutilrion]

slrali ... rrrake r!(0rlrlcldirtillrs oi) th(' rnerlraniSrn and lramr-'work

I0r the irrlileilrerldtiolr oI ii: rctoillmetttj,ltior]s slld an inititutl0nal

!'(iJl.UCIl rr,t rl' Il:Jl (,)lr0:ll,on

ii,t,i t LrItl ,,iL.rr, i,i,.,,i i \'rrl

Ilr,.r lr l)l{lIa|{.ri,,) ) (o[]|lr!ltt \il...ll . rui)illit ii5 o,i q!drttIl!

rcllorL\ io !llc l)ul; rr t!,1iu )tirlrl lhc t[[()ri) oi tltc ',]ovtrtllltnl artd

tht e11crl5 ol Ji)y oiiier prr!0ir or Urrly t.,itrer;ted lo if)plrl0ett tnr

t? ao i t ) r lr cr',1 J i r o 0', o I I ! | c {-o ll) i tl i'.',, () I I

'lltt 
l , 

, j it r \ l ( l r ., 
i ) t l i r!polL l0 i l:,.1 ilnii(,itnl l(,.r,!rl;lt w,iit,l-, Ll'tr'(

Iro0tl]\ ol re(cip! oI tlr? rc[]0ll oi lirt (olInlir',iritl, atrd Lvrtce a

y(ar Lhereafter, ii5 lo lirr inrplcl)r'otdtion of the (trnlnlilsion's

tcrontnrr rrdalion s.



CHAPTER

lmplementation and Monitoring
Mechanism

lntroduction

Past experiences with the work of truth commissions and commissions of inquiry
around the yrorld have shown that a major challenge Iies in the implementation of
the recommendations contained in the reports of these commissions. More often
than not. the life of these commissions ends at the point of submission of their
final report, leaving the implementation to other actors who often do not follow
through with the recommendations. This challenge has also characterized the
work of many commissions of inqu iry in Kenya in the past.

The consequences of this challenge have been to limit the impact of the work
of these commissions and to contribute to public fatigue and disappointment
a bout such comm issions after expectations were raised. The drafters of the TJR Act
must have had this challenge in mind when they empowered the Commission to
recommend an implementation mechanism to ensure its recommendations are
duly and timely implemented, and to monitor progress in that implementation. The
government is expressly obligated under the TJR Act to create the implementation
mechanism as set out in this Repo(. ln this Chapter, the Commission provides
for the nature, composition and functions of the lmplementation Committee
envisaged in the law.

)

a

a

2

?t



Mandatory Nature of Commission's
Recommendations

3 Recommendatrons contarned tn thts Report are, tn Parltament's wlsdom, of

mandarory applrcatron and must be complted wrth by all constrtutlonal, legrslative

and admrnrstratrve rnstrtutrons and bodtes so as to achteve the oblect and purpose

of the TJR Act expressed tn the t)reamble and the relevant sectrons therern Thrs Is

clearly strpulated under Sectton 50(2) of the TIR Act wh lch states that

All recommendatons shall be rmplemented, ond wllere the tmplementatron o{ any

recon'rrnendatron has not been conrplred wtth, tlle Natrollal Assembly shall requrre the

Mlol5ter to furntSh tt vJtlh rea5orls Ior non lmplementatlon

Fu rtl'rermore, the M rn tster (or Ca btnet SeC] etary ln tl)e Iang uage of tlle Constltutron

of Kenya, 20l0) r5 tasked wrth reporttng on the progress of tlre tmplernentatton

of the Commrssron's lieport to the Nattonal Assembly wlthln thlee months of

srrbmrssron of the Report, and twtce a yeal thereafter ' Sectron 49(3) furtherstates

that rmplementatron of tlre Report of the Commtsston shall commence wlthtn stx

months upon publrcatton of the RepoIt

ln retatron to the provtstons of sectton 50(2), the Commrsslon recommends that the

Cabrret Secretary's reasons for any notr-com pltance and non-lm plementatlon wlth

rts re(omorer'rdatrons mu st ta ke cognlzance of and be evaluated on tlle basrs of the

following prrnctples,

The pnmary responsrbrlrty of tmplementtng the recommendaltons restdes

wrth the State,

The State shall ensure all state organs and publrc officers wrth a duty to

Lmplc'ment the recommenddttons are tndeed dotng so and that organs or

offrcers not rn complrance shalt [ace approprtate sanctlon;

The State shall be req u tred to,'e monstrate that lt ls u ndertakrng the leg lslatrve,

polrcy and other measures requtred to tmplement the recommendatlons

ln the event that the State crtes resource constralnts as the cause for non-

com plra nce, (he State shallbe requ rred to demonstrate that the resources are

not avarlable and further artlaulate an actron plan for resource mobtlrzatron

4

5

I TJRPcI s.c 5n( l)
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6 ln addition to the express provisions of the TJR Act, it is notey/orthy that in terms
of international best practice governments are obliged to'undertake to give due
consideration'to the frndings and recommendations of investigative reports into
human rights violations.') The United Nations High Commissioner for Human Rights
has issued a statement on the obligation of member states to facilitate truth-seeking
tribunals and'encourages the States concerned to disseminate, irnplement, and
monitor implementation of, the recommendations of non-judicial mechanisms
such as truth and reconciliation commissions, and provide information regarding
(onrpliance with the decisions oIjudicial mechanisms]r

Authority for an lmplementation and Monitoring
Mechanism

Section 48(2)(f) of theTJR Act ma ndates rl.re Com m isslon to,make reco m men cl a t io n 5

on the mec han ism and framervork for the impleme ntation o{ its re(ommendations
and an institutiorral arrangement in that connection.'4 The Act then requires the
Minister of Justice to operotionolise ihe implementation mechanism as proposed
by the Commission:

The Minister shall, upon the publication of the report of the Commis5ion, operationalize
the implementation mechanism or arangement in accordan(e with the recommendations
cF the Cornmis5ion under secticn (4S) (2) {f) to i-nonitor the irnptenlentation oF the
recommendations of the Commission and to fa(ilitate their tmplementation.5

The provision for an implementation mechanism in the TJR Act is no doubt borne
out of the experience of past truth comm issions and other commissions of inquiry
in Kenya. lndeed, the drafters had foresight in proposing that a body be created
to lead and facilitate implententation of the Report. This model is replicated in the
implementation of the Constitution with the creation of the Commission for the
lmplementation of the Constitution, albeit with a decidedly different and broader
mandate.

The Commission notes that se(tion 49('t) of the Act enjoins the implementation
mechanism'to mon itor the implementotion of the recommendotions of the Commission

7

I

9

2 Reporl of lhe lndependenl exped io updale lhe Sel ol PfinciDles lo Combat hnpunily. Di.ne Orenihcher Addendum l.lpdated Scl
ol principles lor lhe prolection and promolroo oi human nqhts through actron to combal rmrun ty CDmmrssion on Uumrn Rights
E/CN 4/2001102/Add.1 , pfinonres 12 and 19

3 UN CommissDnon Human Rrghls.li{r.ra, &9 s Re sohnbn 2001166 Righl to he rruh,20 Nrt 2005 E/cN.,1/REs/2005r66. TJRtul, sec 48(2)(0
5 IJRAct sec a9(1).
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ond to foctlttote tlleff rnplementotton' Th]s provlslon thus envrsages a dual mandate

for the mechanrsm lo monfior and lo focrltlote rmplernentatlon of the Commlsslon's

reco m m end at to ns,

Objectives of the Mechanism

1o The oblecrrves of tlre ltnplen'lentatton and monltorlng mechanlsm are to

Work wrth relevant agenctes and departments of government, clvll soclety,

farth based organrsatrons, rhe pflvate sector, rnternatlonal donors, and any

other relevant tnd vrdual or organlsatlon to facllltate the lmplementatlon of

the Comm rssron's rec o m n't e nd a t ro n s

I1,.'..r

l

Monrtor ,rnd report Io the publrc wrth respect to tlre fulfilrlrent of specrfic

recomnrendatrons, rncludrng progress rnade on rmPlclnentatlon slnce the last

monrtoflng report

Manage and admrnrster the Reparattons Fund

Any other actrvrty necetsary to fu lfil th,: Ietter a nd sprrlt ofthe recommendatrons

rn th Ls Beport

Nature of the Mechanism

ll The Commrssron rs 5ensrtlve to balanctng a trttnlber of tmportant oblectlves ln

Its recommendatlon for an tmplemelltatlon mecllanlsm FlI5t, lt l5 lmpelatlve

that the Comrnrssron's RepoIt, the result of close to four years of work, be wtdely

d rssemrnated a nd accessrble to the Kenya n publrc, and rn part rcu lar to the thousands

of Kenyans who drrectly partrcrpated tn and conrrrbuted to the Comrnlssron'5 work

As noted rn other patts of thrs Report, far too often cornmlsslons of rnqutry have

been establrshed rn Kenya at the expense of lhe publrc taxpayer only to have therr

reports wrthheld from publrc drssemrnatron

Second, tt rs rmperatrve that the Commtsstcjn's recom mendatlons, inciudlng but

not lrmrted to recom tle nd atton s related to reparatrons, be fully rn,plemented

i\4ost truth commrssrons are crltlcrzed for havtng engaged wrth vl.L,ms, ralsed

therr expectatrons, and then dashed therl hopes by not provtdtng for or res ulttn 9

rn concrete reparatrons Thrs rs often not because tlle commlssrons themselves

do not recognrze the need for Such reparatlons; rather lt ls often because the

commrssrons thernselves do not have the power to grant reparatlons, and whrle

they recommend such reparatlons there rs ltttle or no poltttcal wrllto lmplement

such recom rnendatrons The drafters o1 the TJR Act must have been aware of

1)
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14

t5

thrs problem wrth prevroLrs truth comrntsstons, arrd thus both provrded that our
recommendatrons would be brnd rng as a ntatter of Iaw, and that the Commrssron
would be empowered to create rts own tmp ler'uentatton mechanrsm

Thrrd, grven the tmportance of many of the recommendatrons rncluded rn thrs
Report, ncludrng the recommendattons related to reparat ons, tl.re Commlsston
realrzed that the rmplementatton nteclrantsm would need to be tndepet.tdent oI
those bod res to,,vhrcl't such reconrmendatrons are d rrerted rn order to nlonrtor tl.rem
eFfectrvely ln addrtron, the Con'InrsstoI was concerned tl]aL ttle tmplcn.tenlatton
mechanrsm be sufficrently resourced tn terms of trme and st.lf{ to ensu re eFfecttve
monrtoflng al'rd that tts recommendatlons were tn fact tmplemented \rytth effecttve
monrtoflng and other related actrvlty it rs more lrkely that the recommendatton5
would be rmplemented th us ensurrng that Kenya,rould not be sublect to the same
(fltrcrsm ..rs othcr countr cs whrch had creatcd lruth comrrtss ons but then done
lritle or nothrng ro pro,/tde for repar:t ons nnC tlre Fullilment oI other rnrporlani
recommendations

Based upon tnere and otller (:onstderat,on,, tlre Commrsston decrcled not to
recommend th,lt an already cxlsttng organtzatron be the pflmary enttty tasked
wrth monrtonng and tmplementrng tl'te Comn'lsston's recommendatrons Ftrst,
those exrst ng tndependent organrzatrons whose mandate ts related to the work
of the Commrssron (such as fhe KNCHR and NCIC) already have a full plate of
actrvrtres and already face challenges wtth respect to rnadequate resourccs to
fulfrl therr current obltgattons Plactng even more obltgatrons on such bodtes
would rrsk thenr berng sprcad too thI't $/tth tnaCequate resources, or force them
to cl'roose betrveen therr extsttng acttvtttes wlth tl.tose actt\/ttes relJted to the
Commrssron Second, whrle government agenclcs are less lrkell,to have resoLrrce
constra nts, they are tasked wtth rmplementl.tg rlany of the rccornn]endattons tn
thrs Report and thus would not be able to provt(le the rndependent and cred rble
monrtoflng of thetr own a(trvtttes Ftnally, qtven that rire tmfjlementatton
mechanrsm wrll also be conttnurng some oI the work of the Commrssron - rnost
notably admtntstenng the neparatrons FUnd - tt ts proper th, t the mechantsm be
an rndependent legal entrty ll] thc satne way that the Comnl5stolr was

The Comm ssron tl'tus recommends the establrshment o[ .) Commrltee for the
lmplementarron of the Recommendatrons of the Truth, Justrce and Reconcrlratron
Commrssron (the "lmplementatton Commtttee') The lmplementatron Commrttee
shall be establrshed by legrslatron A proposed brll trtle,Commrttee for (he
lmplenrentatron of the Recommendattons of the Truth, lustrce and Reconctltatton
Comntrssron Act'rs annexed to thrs Chapter



The lmplementation Committee

16 The lrnplernentatron Conrmtttee shall be the nlain body tesporlslble for rmplementlng

and n'ronrtorng Ihe nplementatton of tlre Report of the Commlsslorl lt shall be

an rrrdependent body wrth rts own offices and budget, rncludlng lhe abrlrty to rarse

Its own funds The lmplementatron Commlttee wrll be supported by a Techntcal

5ecretaflat

17 It rs recomnlended that Parllanlent pass a law establrshrng the Commlttee and

provrdrng for rts furtcttons, powers and other reldted rssues as proposed rn thrs

part wrthrn one montl't of the rssuance of thrs Report Tlre TJR Act provrdes that the

Commrssron shall be drssolved wrthrn threc months of Sublnlssron of tts Report to

the Presrdent and the publrc ln thrs regard, tt ts tmportant that the lmplementatlon

Commrttee be rn place before rhe Comnllsslon ls dtssolved tn order to allow for

a smootlr and drrect handover of senstttve documcnts lrl the custody of the

Commrssron to the lmplementatlon Commrttee

t8 The Commrttee shall be arr rndependent body corporate wrth perpetual successron

and a common seal The Commtttee shdll ln lts corporate nalre, be capable of -
surng and be tng s ued,

arqurnng, holdr'rg, chargr'tg and dtsposttlg of n'lovable and immovable

property,

borrowing and rarsrng money from governmental and non-governmental

sources; and

dorng or perfornrrng all such other thrngs or acts for the proper dtscharge of

Its functrons under the Constlturton and tl.trs Act
l

t9 The headquarters ol the Cornmrttee shall be rn I'Jarrobr, but the Commrttec may

establrsh other offices at any place tn Kenya

Composition of the Committee

2O The lnrplementatton Cornmrttee shall constst of a Charrperson and four (4) other

members appornted through an open and transparent process

The Charrperson and nrembers oF the Comn'rrttee shall have the followrng

qualrfrcatrons



Knowledge and experience in matters of transitional justice, human rights.
reparations, law, gender or governance. The Chairperson shall be a person of
15 years experience in his/her 6eld of experience while the members shall be
persons of 10 years experience in their freld of expertise.

A citizen of Kenya

Satisfy the requirements of Chapter 5ix of the Constitution

Shall not be a state offcer

22 Appointment of the Chairperson and menrbers of the Committee shall be through
an open and transparent process involving as set out by Parlian]ent.

Functions of the Committee

23. The Committee shall have the following functions:

- Primary responsibility for the implementalion of tl'te aspe(ts of the report
assigned to it, in particularl

.. management and administration of the Reparations Fund;

. map, register and process victims'claims using the Commission's database
as the starting point (see details below);

- facilitating, in consult.tlion with the relevant government body, the process

o[ memorialization in line witl] the recommendations set out in this Reporl.;

and

management and securing of the archives of the Commission, with due
regard to the importance of transparency and access to information, and
consistent with the promises of conFdentiality made to specific individuals
and organizations.

n

:l

a-t

;::r

Monitor the implementation of the aspccts of the Commission's Report assigned
to government ministries, departments and commissions.

Solicit, accept, manage and administer funds from the government, donors,
and others dedicated to the Reparations Fund.

Ensure public awareness of tlre process at each stage, through appropriate
media activity, public education forums and liaison/information sessions
with victims, community based organisations, faith based organisations and
civil society in general. In particular, the Committee shall implement a public
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outreach and awareness campargn through the development of a trJnsparent

and comprehensrve outreach plan tn consultatton wrth relevant government

bodres, crvrl socrety groups, and vrctlm representa ves The plan wrll be publtcly

avarlable for comment and rnput and wtll specrfy measures of cooperatton

wrth local organrzatrons and vrctrm advocacy groups, as well as measures

to reach out to women and gtrls, persons wrth drsabrl tres, people ltvtng wtth

HIV/AlD5, n'Inofltres and margrnaltzed communtttes who have tradrttonally

been excluded from publc lrfe The Contmrttee's Outreach Strategy should be

carefully conceptualrzed so as to

Manage vrctrm e\pectatrons about the reparattons process

Clearly expiarn who rs elrgtble for what type of reparatrons under the

sclrerne

Clearly explarn why and how dectstons a bout el grbrlrty have been nrade

Prlot-test outreach methods befole creatrng any nattonwtde effort

Take advantage of new teclrnologres to save costs and reach prevtously

rxarornalrzecl groups

Reflecr the stepped a pproach to reparallot.ts regrstratton and the prtorttres

of the elrgrbrlrty polrcy, descrrbed bclow

En(ourage group clarnrs when spproprlate

Recrurt rn an open and transparent process, the Chref Executlve Officer and

other staff of the Technrcal Secretarrat

Drssemrnate the final report and other Comtnrss ron-related publlshed materrals

to the publrc

Factlrtatrng'.he preservarion, securrty, and pul-rlrc access to the arcllrve5 of the

Commrssron

Create a monrtorrng and evaluatton plan to measure progress pertodrcally on

the rmplementatron proLeSs,

Prepare and publrsh perrodrc reports relattng to rts actrvttles rncludrng

tmplementatron and monrtorrng of tmplementatton of the Report

Powers of the Committee

24. The Commrssron recommends that the Commtttee shall have all powers necessary

for the executron of rts functtons related to the tnrplementatton and nlonrtorrng of

the Report oI tlte Commrsston
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25 The Com m rssron recom mends that the Act esta blrsh rn g the Com m rttee shall rmpose

an oblrgatron upon government departments and all organs of state ro respond

trmeously to each reasonable request made by the Commrttee rn pursuance of tts
o blrqations

Technical Se(reta riat

26 The Commrttee shall be sr-rpported by a Teclrnrcal Sccrctn at heacled by a Chref
Executrve Offrcer and have a core staff comprri ng of expots rn thc followrng
frelds conrmunrcatrons/outteaclr; r."parat{ot'rs and transitronal lustrce, l.rnd,
human rrghts, reconcrlratron and peaceburldrng, and such other experis \!,lroj€
skrlls may be relevant tn the rm p leme ntatlon and mon rtorrn g oI the Corlmrssron's
Report

)7 The Cornmrssron recomn'tends that the core st3ff ,rt the Technrcal Secretarret be
full trme employqes The Technrcal Secrct,lnat shor-rld be entpowered to engage
such other staff on full-trnte and consultancy basrs as rs necessary for the effectrve
performa ncr: of rts durtes

28 The Commrttee should, v,rhere approp(ate, scl rrp a reference group and or ad
hoc thematrc sub-commrttees conststtng of key governmcr'rt departnrcnts, ctvrl

socrety and vrctrms' organtsatrons to provtde locLrscd polrcy onentat on of the
rmplemental ron proress

Staffing of the Secreta riat

29 l( rs recommended that the lmplementatron Commrttee's Technrcal Secretanat
establrsh the followrng unrts, or a comparable structure thnt ensures 1t can
effecttvely fulfrl rts fun(trons

. Outreach & Regrstrattor'r Unrt

Evallratron & Classlficatron Un,t

lnd rvrdual Cla rms Sectron

Group Clatms 5ectro n

VrcUm Partlctpatton,6ender and Mlnoflttes U nrt

30 Each unrt wrll make an assessment oF tts staffng Jnd support needs based on rts
functrons Moreovcr, each untt should tnclLrde a gender focal potnt to cnsure eqLlal

access for women tn tlre repardttons proces5 The lmplerlentatron Commtttee wtll
I lten a sses s tl're capa brlrty of relevant e\tsttng s ti Uc I urcs to pr ovrde scrvrces and staff
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support to be coordrnated by the lmplementatron Commrttee The lmplementatron

Conrmrttee lvrll make specrfic reques(s to government bodles, mrnrstrles, INGOs and

NGOs to second staff, l)rovrde servrces (based upon a transparent ltst of cnterta),

and rnake avarlable othel support to the lmplemerltatlon Colnrrlrttee Memoranda

of Understandrng wrll be completed wtth relevant actors to delrneate roles and

supervrsrng structures 6

For example, the lmplementatron Commtttee mrght establlsh MOUs wrth crvrl

socrety organrzatrons across the country to undertake effecttve oulreach related

to the repar.rtrons progtam CSOs would Ltndergo tratnrng coordtnated by the

lmplernenratron Commrttee, would undertake actrvrtres as de5rgnated by the

lmplcnrentatron Conrnlttee, but would rentatn ernployees or volunteers of thetr

respccuve organrzatrons 'The lm plenlentatton Comrnrttee would closely morrttor

tl)e tmplenrentatron oI a c t rvrlres rn such a ca se and would take correctlve actlon,

even to the extent of revokrng an lv1OU, should that become necessary 3

32

Operationalization of the lmplementation
Committee

The TIR Act provrdes that tlte Mrntster shall Lrpon the publrcatron of tlrr: Report

opcratonalrzc the rrnplementJtron nrechantsm as recommended by thls

Commrssron'The Act also states that the tmplementatton of the fepon shall

commence wrthrn srx months upon publtcarron As already rndrcated above, tt ts

rmperJtrve that lrnplententatron Mechanrsr'tl be put rn place before the Com m tsston

rs drssolved Thrs wrll allow for thc smooth and drrect transfer of sensttrve and

confrdentral documents m the custody of the Comnrrssron to the lmplementditon

Commrttee ln makrng thrs proposal, the Commtsston took note of tts manC':tory

oblrgatron under sectron 52(2)(a)( ) whtch requtres the Commrsston to organrze

rts archrves and records gtvrDg specral constderatton to'the measures that rrlay be

necessary to protect conndentlal tnformatron'

Thrs mode rs propospd n ordcr lo eIs!re maxrmLrnr cllic.ncy ol llle reparalrcns programnrc and lo.nsule lhal .fl es wlh
rctelant arpaflis. ar. nobrlzed to c.arry oJt lhc reperalrors rn3ndal€ Bccause r.sourccs ar! nac.ssafily lrrnrlcd rl rs cnirc.l
to cnsura that a,ly r.pararrcos slruclur. dms .oi crcara a iarle bur.auc.ecy lhel consu.nes rcsoulcas lhal could olherw,se b.
drrec y us.d on reparnrrons programmes ll m!sl bc n)adc ce2r ri any enablng 1.99alon lh.t gove.nme0l bodrc s al lhJ nilllonal

a|d local lcvet have a rcspons b hly lo coopcralc wrlh lhe lmpenrarlla|on Corrlrrrllee dnd lo plovrde s!ch slall rnd supporl rs
s rea.ron.Dly,equestcd Thrsvrll alsorequrrcthdlllree!Jblngleq,srlLonf,anddlenrnrsIGslorilocalelurdslor(eparrlLors
supporl afd rnlrlerrlenLrirori n ihe I bud9tls
GLrd.tincs r.t.tcd to l!nd rg arraoglriranls ior lhe rnrpem.nlairoo ol serv cc by non-governmenlal organrzalrons wrllnelolo Dc

develooed dep.n0 rq on lh. ovor3llbldget lor llr. lmplanr€nlal on cortlm lle. 2nd th.lyp.s ol orgsn zal ons lnvolvad

clesf perfor r ancc cirt.rLa shuuld bc ,jralled nlo avery tl0lJ lnkcd ro vrcl m panrc palron and szlrslacllon, so lhal lhc cond lrons

lor r.vocalron ollhe lM0u ar. cear lo bo.h pdrles lo lll. agre.N.nl
TJRA.t scc a9(1)
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33 Should the lmplementatron Commtttee not be opera onalrzed v,,rlhrn three
months, rt rs recommended that the Secretaflat of the Commrsston remal.t tn
place untrl such a trme as the ln]plem e nta ttorr Commrttee rs operatronaltzed ln
thrs regard, rhe Commtsston Secretarlat shall be the rmmedtate successor rn law
to the Commrssron The Secreta at shall be charged wrth the safe custody of
the Commrssron's documents and mateflals The 5ecretanat shall stand drssolved
upon the transfer of tts mateflals to the lm ple m enta t on Commtttee
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{itii(l)i. i: Draft Bill

AN ACT of Parliament to provide for the functions, powers,

qualification of, and appointment procedure for members of

the Committee for the lmplementation of the Report of the

Truth Justice & Reconciliation Committee

Part l- Preliminary

Short Trtle and Commencelnent

Thrs A.r .ndy be crtcd as the Cornmrttee loI llle lnrplL'mentat or'l of the Report of Ihe TruIh

iusttce.rncl Recoo(tlratlon Commlttee Act,2OIl and 5llall come lnlo operatlon slx n'lonth5

rupo|r publrcatron of the Rellort of Ihe Trurh .lusttce and lleconcrltatton Conlmlttee and upon

subsequent publtcatron ln the Gazelte

lnt.rpretotion

2 ln thrs Ac1, Lrnless the context otherwtse requires -
"ChdlrlJr'r5on" rnean9 tllc crlalrpcr5on Jppolnted Ln a'cordance wlth Sectron 8 oI thls AcI'

"Comrnrtlce' r'neJns the Comlrlrttec for thc lmplernrlltJt orl of the Truth 'luslrce ar'ld

lleconcrltdtron A(L estallllshed Lnder thl5 Act

"secrerary'meallt the Secretary appolnled ln dccorddn(e \,!lth sectlon l4 ofthrs Act

'Report' mean5 the Repcrt ol the Truth Justrce ar'td llecoltctltatron Commrttee

"Cabrnct Secretary" rllcans 5ecretaty Iesponsrble for nlatters relatlng to the admlnrstra! on

o( l ust tcc'

Part lI - Administratlon

lncorporatron of the Cornmlltee

3 (l) The Commlttee 5hall be a body corpo'ate wlth perpetual success on and a common seal

and shall rn rts corporate name, be tap'ble of -
a) su ng and belllg sued,

b) acqurrtng. holdrng, charr,'r,, and drspostt'lg of flovable and rmrnovable

property,

cJ botrowrng and Ialsrng nro''ey lrom governmental and non-governmental

sources, and

d) dorng or performrng all such other thrrlgs or acts lor the proper drscharge of

Its functlolls under thls Act

(2) The headquarters of the Comnltttee shall be ln NaLrob , but the Con]m ttee may estabL5h

other ofices at anY Place lll Kenya
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Funclrcns ol the Commtttee

The functrons of the Commrttee shall be to-
(r) mon rtor, a nd repon to the pu blt. wtth respect to the [u lh lmen t of specr6c recommendatron s,

rncludrng progress made on rmplementa(ton stnce the last monttcnng report,

(rr) co-ordrnate wrth the relevant agencles and deparlments of government, crvrl socrety,
farth based organtzaltons, the p v.tte sector, lternattonal donors, and any ofher
relevant ndrvrdual or organrsatron to factlrtate thc rmplernentittron of the Commr!5ron,5
recomnrenditt ons,

trr) managc anC admtnrslfr the Pepiratront Fund,

(rv) map, regrsrer and pro(ess vtctlnts'clatrns usrng the Comm sston's database as rnrtral
reference potnt,

(v) facrlrta te, rn con su lta tron lvrt h the relcvant govern ment bodv, the process of me morra I sa tron
rn lne vr th lhe recomntendatrons 9et out tn Ihe Rcport,

(vr) rnanage nnd 5ec!re lhc ilrchtvei of lhe Comnls5ron, h,rth due reOard to the tmport.tnce
of transparrn(v and access to rnfornratron, ilnd consrstent wllh the promlses of
confidenuilrty made to rpcrrfic rnd vrdtrals and orqant!ailons,

(vrr) n'ronrtor ll,c nrplenTentnlron of thc nspects of the Comnlssrons Sfport nsstgncd to
9overnmcnt mtnrst es, departmenls andcommt5ston,,

(vrrr) solrcrt, acrept, rnanage arrd adnrnr5tcr [unds [rom the governmcnl, donors and others
dedrcated lo the Repar.rt ons Fund,

{rx) ensure,r pr.rbl c awareness of-the proce55 at each stnge, through apprc6.,rrare medra actrvrty,
publc educatron [orums and ltar5on/tnfo r matlo n 5es5lons.,ry th vlcl m5, (ommunlty-i)ased
organr5atrons and crvrl soc ety rn general,

(x) recrurt rn an open and transparenl process, the ChrcI Executrve OfFcer and other stafl of
the Technlc,-tl Secretafl at,

(xr) Drs5emrnale the hnal report and other commrssron-related publtslred rnate als to tlte
publrc,

(xI) faolitate I he pre5ervatton, securlty. r nd pu blrc access to the ar(hrves of the cornmls5ron.

(xrv) prepare and publr5h pcrlod'( reporls rel.ttllrg to tts,rcttvltt€5 ncludrng tmplemcnlnlron
and monrto ng of tmplenrentatton process,

(xv) Formulate and develop an Outreach Strategy to-
a) rr,anage vtcttm expectallon5 about the reparat ont proae55,

b) clearly explarn who rs elrgrble for what type of reparar ons Lrnder rhe scherne.

c) clc.rrly explarn,.vhy and how d,.,ctsrons,tbout elrgtbr tty have be€n made,

d) prlor test outreach rnethods bcfore crcalrng arry natlonwrdc ef{ort,

e) take advantage of new tcchnologtes lo save costs and reach prevrously
margrnalrzed groups,

f) reflect the slepped approach to reparalons regrstratron and the prrorrlres of
thc elrg brlrty polrcy, descflbed below, and,



g) encourage group claims when approprlate

(xvr) cxercrsc such othL'r fu nctlons ns .r c provlded Ior by thc Trulh Jus!lcL' and Rcconc llatron

A(t, 20OB or arly orlrel w ttcn Inw ne(essary lor tl'le fullllrrlent of the lctter.lnd sprrrt of

lhe recommendattons ln thc RePort

Pow.ts of the Cofimitle.

5 The Corylnl,tlee shall hdve all powers generally nccessary for the ereculton of lts functlons

under the defunct Truth.lusttce and Reconcrllallon A.t,2008 arld thl5 Act

Composttrcn of the Cohtttttl.e

6 (l) Thc C()mmrttee shall collsrsl o[ a Chattpersotl and foul (4) olher persons appornted

through an open and ttnnspdrent process,

Quohficonons of Choltpefion ond Mcmbe$

7 (l) A pcrson rs qualthcd for apporrltlnent as the chatrpersorl or a mernber of tlle Commtttee

rf such petson

a) ts o (ltl2en of KenYa,

bl has knowledge and t'xpertence or has l\ad a drstrngurshed career of not less

than hfleerl yeats Ln, l)(rr not llmlted Io, any of the followinq lield5 -
(r) low,

(rr) lrdnsrtronalluslt(e'

( ) hun'lan rrghts,

(rv) rcp,rratron5,

(v) gender or govcrnance,

(vr) PUbllcadmlnrstratrcn,

c) meets the requtrements ofChapter 5rx of the Cor'lstltutlon

(3) No person shall be qualrfied for appollrtment as a menlber rf str(h person-

a) rs a State otflcer,

b) rs a rrlen'lber oF a local authollty'

c) rs a per5on aqarnst whom an adverse recommendatron has ber'n made ln the

Report, or rn any other teport of a Comnr'ttee of lnqulry, ot

d) rs banlruPt

For the purposes of thrs A(t, the Cabrnet 5ecretary shJll constrtute a selectton panel

.r)n5rstrn! o[ -

(a) two people lorntly nomrnated by a lornt {otu|tl of teltqtctus organrzatrons

comprl5rng _

(r) theKenyaEprscopalConference,

(I) the Natronal Counctl of Churches of Kenya,

8 (1)

q.l



(u) lhe Evangelrcal Alltance of Kenya,

(rv) the Hrndu Cotlncrlof Kenya;

(v) the Seventh Day ACventrst Church, and

(vr) the Suprerne Counc lof Kenya Mus rnts,

b) one pcrson nonrnated by the L.tw Socrety of Kenya,

a) one perSon nomrnated by Federatton 01, Ienya \ryomen La,,vvers,

d) one pcrson lorntly nom nated l)y Ihc Conlnil Orqantzatror.t o[ Trade Unrons
and lhc Kenya l.lntroDal Unton ofTeacher,.,

e) one Dcrson nomrnalr-\l lty Iho Assocl.-rtron ot Pro[€sstcn,]l )o(tetres of Ea5l Afnca

1) one pcr5on non'rnated Lrv thc Kenya N,ttronnl Comrnl(s on on llIntan Rtgl.rts

g) cne Derson lorntly nom nated by the Kenya P(vate Sr(tor Allran.e and the
Feder,'rtron of KenYa Ernployers, tnd

h) one person nomtnated by the Kenya MedrcalAssocrat on

(21 The fun( on of lhe selectron panel shall be to nom!nate person5 fcr apDotnlment as
conrmrs5roners rt- n(aord,rnce \^/rth the Se(ond Sche(lulc

(3) Mcmbers of rhe selectton Danal 5lrnll elp.t a chntrl)nr.oD rnd v c,:,-charrparson of the
5elc.lron pilncl lrom amono({ llterr n!ln)bt'r

{4) The charrperson and !rce-charlper!on clc(te.J (lndcr subse.tLon (l) .,l.Illl b!. persons of
opposrte gender

(5) Sublect to the provlslons of the F rst Scfredule. the selecl on panel shall determtne tts own
procedure ior thc purposes of consrderrl,rg the applr(itirons, rnterv cr,'lng .rnd sl.tortltsttng
three Dcrsons qUal fied for appornlment as charrperson and erqht persons who qualrl,y
for,rppornlment as members ancl shall forward the rlrortlrstcd narnes to the prestdent for
nomrnat on

(5) The Presrdent shall, v,itthrn seven days of the exptry of the perlrl prescrrbed under
subse.t on (4), nomtnate the person for apporntment as charrpcrson and four persons lor
apporntment as rnembe15 of Ihe Commtttee, and sha I forward th€ names oF the persons
so nomtnated to the NatronalAssembly

(6) TheNalronalA5sernblyshall,$,lthrnFourleendavsofrecerptofthenn,:sundersub5ectron
(5), constder all the nomtnalrons recetved and approvc or re1e(l an,, nomt ratron

(7) Upon consrdcrJtron and approval by lhc N.rttonil Assenrbl\,, thc ,rrealer shall, vJ thln
seven days, Forward the names of the approved persons ro the pr.t Crnt for a pporntn.rcnt

(8) Where the Natlonal Asseml)ly relects any nomrnatlon, the Spcal., r shall, wrthrn three
days, communrcate ts deosron to the presrdent lo (ubmtr fresh nomtnatlons

(9) UJhere a nomrnee rs relectt,d by Parlrament under subsect on (61, the presrdenl shall.
wrthrn seven days, submrt to the NattonalAssembly a fresh nom natron from anlongst
the persons short lr5ted and forwardcd by tlrc publrc Servtcc Corxmlttec under
subsectron (4)



(10) lf Parlrament rclects all or any sub5equenl nomlnee submrtted by the Presldent for

approv,rl under subse(tron (9), the provrsrons of subsectron (8) shall apply

(11) The Presrdent shall, wrthrn seven days of recelpt of natnes from the Speaker. by nollce

Ir the Gazette, appolrrl thc charrpcrson and mernllers approved ond forwarded by the

Natronal Assen'rbly

(12) ln short[5trng, no,Drnattng or appolntrng persons as Cllalrperson al)d nrembers of the

Commrttee, the shorrlrstrng Commrttee, the Natronal Assembly and Ihe Presrdent sllall

ensure that not more tl'\an two-thrrds of the members are of the same gender

Chotpcrcon

9 (1) The ch,rrrperson and rnernbers o{ the Comr)'\ltlec shall be appolnted by tlle Presldcrrt rn

accordalrce v!lth 5eclloll 8

(2) I lre charrpersorl shall, wtthrn seven days of tlrc appollltnrent of the lrrembers, convene

lhe hrst rneetrng of the Cornmrttee at vr'hrcll the members sllallelect the vice (harrperson

of the Commlttee fronr amongst the nrembers

(3) I he charrper5on shall-

a) presrde over all meetlngs of the Cornmrltee ond

b) b('the spokespe15on [or lhe Commrttee

(4) ln lhe,rbsence ol the charrpersorl, the vlce'ahalrpersorl sll,lll act as thc chalrperson and

rn the,lbsence of both the chalrperson and the vrce-(harlperson, a nlember elected by

the Commruee shall aCl as rhe chJ[person

Tenure of Office of Charpercon ond Members

lo Tl)elermofofficeofthe(harrpersolroramembcrshall befronrtlredateofapporntnlentand
shall, unless the ofhce falls vacant ea(lrer ov'rlng to !ny reas<-trl spect6ed ln 5ectlon 1 I o{ thrs

Act, Iern'rLnatc orl the dl5solutlon of tlle Conlnrrttce

Vo<dncy

11 l)

I]

(2)

I he offi(e of !he clrarrperson or a member shall becolne vacarlt lf tlre holder-

a) dres,

b) by a nolrce rn wr(rng addressed to the Presldcnt, reslgns frotn of6ce,

c) rs removed from office under any of the crrcum5tances sPeclfied rn Artlcle 251

and Chapler Srx of the Constrtutron,

d) ls unable lo dr5cltarge tl)e f!nctlorls ol hls ofll(e bv reason o[ phys (al or nrental

rnFrmttY,

e) rs absent frorn three consecutlve nreetrngs of the Comn]ltlee wlthout good

ca u5e, or

I) rs declared bankruPt

Tlre charrpersr:n ot a rttetnt:er rnay be rernoved {rotn office lot rnrsbehavlol or rnrs.ollducl

rn(ornpairble wrth lhe {!nctrons o[ the Commrttee



(3) The Presrdent sh,rll notrfy everv resrqnatton, va(ancy or term ralron rn thc Gaze e wrtht.r
seven days

Filltng ol Voconcy

I2 (1) \there a vacancy occurs tn the membershrp of the Commrttee n accordance wtth sectron
11, the Presrdent, shall nomtnate a member for approval by the Natronal Assembly rn

accordance wtlh sectton I
(2) Notwrthstandrng the provtsrons of sLtbsectton (l), the Presrdent, may select a notntnee

from the Irst tlfovrded by thc selc(tron pancl r rnder scr lron 8(i) fcr the pUrposc( oI F!ltnc]
.: vaaanay

(l) Themcrnhcr,rppornlcdUndersUbscattonll)srals,:rveforthorerrarnder of thetern.l

Estobltshmenl o{ R.pdtotton Fund

13 ll) There rs establrshed a fund ro be known as lhe Reparat on Fund vah ch shall-

a) be a nJtlonnl lund conststlng oI moneys lor reparalron lo vrclrn]s of gros5
human fl!lllts vtolatron5 and htstoflcal rnlU5ttces,

b) be l (hargo on lhe Consolrrlarcd lLrnC,

.) comp 5e of any moncys n(crurn.l to or recc ved by, rhe Comrnrttee fronr any
other source,

cj) drsbursed by the natronal governnrent rhrough the Comm ee as a grant to
be channellcd to the Fund tn the manncr 1:rovrdcd for by thrs A(t, and by
regulatrons nrade thereunder,

e) be.rdmrnrsterc.l by tl're (ommrllec

(2) Durng the lrfe of the implcment,.rtron Cornn]lrtee, assct5 recov.lt.ld tltrough oroceedtngs
of the Ethrcs and Antr-CorruptLon fommrsston and the Kclrynn Courrs shall bc uscd to
fund the repar(ttlons pro(css

A p p o i n tm ent of Se cretqry

14 0)

(2)

There shall be a Sccretary oF thc fotnmrttcc and ,,rhose tcrrn nf of15ce sh,rll be frorn tl.]e
date oF appolntment untrl dr5solLttLon o[ lhe Comrn llce unlels the off](e lall5 vacanl
earlrer owrnq to nny ren5on spcrrhed rrndt,r !llb9e(tron (4)

The se(retary shall be the Chref Executrve Officer of the Comm ttee and rhe head oF the
Secretaflat and shall be responstble to the Commrttee for -

a) the day to day admrnrstratron a nd ma nagcrnent of I he a ffarrs of the Conlmttlee,

b) the (o-ordrnation of the rtudres, rcsear(h and evalLrel on of the Comrnr ee.

c) the recordrng o[ lhe pro(ecdtngs of the Commrttce,

d) recrurtment oF such olhcr staff on fllll trme and consultancy basrs as rs

necessary for the eFfect ve performan(e of rrs duttes

d) the custody ol all records and documents of the Conmittee and
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e) the performan(L'ol 5u(,r other dullcs as nray be as5rqned by the Comnllttce

[rorn tr]ne to t ttll ('

(3) [he secretary thall be .rppo ]ted by the Commlttee througll a competrtrve re(IUltment

process

(4) The secretary n)ay be rernoved by the Commrnee only tor-

a) rrrabrlrty to perforn'l tlle Iull ctlolls of h s otfice ar rstng out of pllyslcal or merltal

n ca p0( rty,

b) mtsbehavror or nlrsconduct, or

c) ncontpeterrcc

(5) tlcfore the secretnry Ls renloved Lrnder 5ubsectron (4), he shall t:e rnfornled of the case

dgarnst h[n and shall be glven an opportunlty to defQnd hlmsclf agalnst any allegalrons

aqarnsl hrrn

Oath ol Offr.e

I5 Tlre cha|lperson, meo]bcr5 and the se(retary shall ea.h nrake and subscrlbe befo.e the chlef

.lustrce, tlte oath or alfirnratlon set out rn the Flrst Schedulc

sub Cofimtttees

The Conlmrltee may, [Iom trme to lrme, e5tabllsh sub-comm ttces fot the better carryrng

out of rts fun(trons

The Con)mrttee nlay lrre erperts or consultants whose knowledge and skrlls are [ound

necessaty for tlre [L'r](tron5 of tlle Co nmltlee

'L(r

16 (r)

(2)

fuoacdute of th. conrfittteQ

I7 (l ) Sublc(t to thrs secIton, the Comirllttee shall regulate lts own procedure

(2) ThL. Corr)mrttee slrall hold such nutnber ol meetrngs rn su(h places, at sLrch Iln'les and rn

su(h nranncr as the Ccinmrttee sha ll cons dcr necessnry for the drscharge of tts functtons

under thrs Act

(3) The quoIUm of tlre Con'lmrttee shall be two-thrrds of rts members,

lndependence of thc commttta.

18 (l) ln the exc,rcr5e of rt. 'r,andJte,theCommrtteeshall be 5ublect only to thrs Act and the law

and shall not bc suLl.ct Io the conlrolor drlcctlon of any per5on or authorrty

(21 The provrsror'15 of tre Olfirral Secret5 A(t aod tlle lndenlnrty A(t 5hall rrot apply to any

matter lhat l5 the suL ect of trnplernentatron by the Cornmlttee

Terrfls and Condtttons of Sctvt(a

1g (1) The silafles and allowances payable to, and other terms and condtttons of servtce of the

charrperson and the rnernbers shall be determrned by the Sal,lrres and Remr'Lneratron

Comorttee n consultatron wrlh the Treasury

98 l,)rl ,)l'Ir1rr"l ')



n

(2) The salafles and allowances provrded for under subsecrron (t)shall be charged on lhe
Consolrdated Fund, but not the salafles of the 5ecreta at

Appohtment of Stoff

20 (1) TherersestablrshedaSe(rcta atwhr(hslrallconsstofthefollowrnqandsUcholherunrrs
a5 ll miry reqrrrre In fulhllrng rts frrnct,ons -

(r) Outr.ach nnd Req str.rtron llnrt,

(l) Ev.tluallon and Class,ficatton l.rn t,

(r ) lndrvrdual C atms Seclton,

(rv) Group Clarms Se(tton, and,

(v) Vrctrm Pa(tclDatron, Gender & llrnor ltes lln t

(2) The Commrttee miy appo nt surh off,cers and othet slaf[ as are ne.crsary [or lhc
proper Crscharge of Jt [ltnCttons L:ndcr th s Aat, ul)on sLr(h lprnrt all.l (ond tron5 of
5erv rce

(l) Ihe officers and other stafl appornted urnder srrbsnrtton l])sh.rll scr,/o on 5u.lr tc ns
and condrtrons a5 the Commrttee, tn aonsultatrcn \a,' th th€ 5alafie5 and FemLlrrerat or.
Comm ltee d|]d the Trea5rtry, may detcrmrne

(4) The Governnrent may. upon requcst by the Ccmolttee, second to the Comm ee ru(h
nrrmber of pIhlt( 5crvants as mav be feress(lry for lhc plrrposes of I re Commtltee

(5) A publrc servant s.co|dcd lo lhe Cc.nmrliee shail dLr ng the pe od of 5e(ondnrent, bc
consrdered an officer of thc Con)mtttce and shall bc 5uble(r only lo lltc drre(tton and
control of tlrc Commrttec

fhe Common Scdl of the Commtttce

21 (l) TheCommonsealoftheCommrtteeshall bekeptrnslrchcustodyastheCommttteesh. I

drrect and shall not be u5cd e\ccDl on the order oi the Comm ttee

(2) The conmon seal of tl'\e Comnlflce whcn affircd lo n document and duly authentt.ated
shall be lud rral!y and offrrally nott!ed and unlors rlre contrary rs proved, any nocessary
order or author zatron of the Comrn t ree under I hrs scctron 5hall bc prosumcd to have bean
duly grven

Ptotectrcn frcm Pcrconal Ltobtltty

22 No matter or thrng done by a membcr uf the Conlmtttec or any ofFcer, employee or aqenl of
the Commrttee shall, rf the matter or tl,rng rs done n good farth for executrnq the fun(troni,
powers or dUtres of the Commtttee rendcr the menrber, offrcer, ernplovce or aqent por5onally
I able to any act on, clarnt or demand v/h;ttsoever

Port lll- Financial Provisions

Funds ol th. Commtttcc

21 The funds of the Commr ee shall consrst of-
a) monrcs provrded by P,lrltarnent For thc purposes of the Commrttce,
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b) such nronres or assets as may accrue to the Commrttee rn the course of the
exercr5e of rts powers or the per[otn],lnce ol rts fun(tron5 undcr th r5 A((, and

c) all rnonres frorn any other source ptovtded, don.:tted or lent to the Commtttee

Finonctol Y.ot

24 The financral year of tllc Comrnrltee shall be thc pcrlod of twelve monlh5 begrllnlng first luly
and endr.q on the tlrrrtreth June rn ea(h year

Annuol Esttmat.s

25 (l) Beforc lhc (orlrnrcrlcL'rn('rlt ol ca(h fillalr(ral yedr, lhe Conln'llltee 5l)all cause to be

prepnred esl I n ates oI thc' revenue and expendrt!re of the Cornmlttee for tllat year

(2) The .rnrlual cstrm,rres slrnll make provlsron tor .lll Ihe esltmated expendtture of the

Cornmrttee lor thc financal year conccrned and rn partrculat, :hallprovtde for-

a) Tlre payment of the 5alartes, allowances and othel cltalges tn respect of the

itafl of the Com mltlee

b) The payment of pensrons, gralurtles and orhet charges and tn respecr of
benefru whrch are pnyable out ol lhe furlds oI lhe Corr]nrttec

c) I lre nr,lrntcnance ol the butldrngg dnd grouncis of the Commrttee

d) The fundrng of Irarnrng, researcl'\ and developrnen( of actrv tres o[ the Commrttee

e) The creatron oi sr.tch funds lo meet future or conltngent lrabrlrtre5 rn respect

oI berrcfi1s, tnsutafce or replacenlent oI burldlngs or lnstalldt ons, equlpment
n d rn re5[)L,al of suall olhel matlers as lhe Con]rntltee tnay thtnk hl

Audit ond Ac<ounts

26 (l) The Comn)rlteL'shall c.use to be kept all proper book5and records of account of the

tncome, expcndltLlre, Jsscts and ltabtlttles of the Conllt)lttee

\2) Wrthrn a perrod of three months after the end of each financlal year, the Commrttee shall

subrrrrt to the Audrto,-General the a((ounts of the Commlttee rn respect of that year

together wrth a-
a) statement cf lhe rncome and expend ture of the Commrllee durrog thal year,

and

b) 5tatenrcnt ol the .rt5ets and lLJbrlrlt!:s of the Cornlnlllee on the lJst day of lhat
hnancral year

{l) Theirrnu0l ,rccoLlnts of tlre Comrn ttce shall be prepared, audtled and reporled upon rn

accordan(e vJrth the provrsrons of the Conslttutlon dnd the {'ublrc Alrdrt Art, 2003

Part lV - Miscellaneous Provisions

Prcgtess Rcport

27 (1) The Cornmrfiee 5hall prepare a progress report every thlee nlonth5 and submlt the report

to the Parlrarnentnry Select Commrtlee and the Presrdent



(2) The progress report shall-

a) state the progress tn the mplementatton ofthe Report,

b) rdenlrfV any 
'mpedrrnents 

to the rmplerr.entatron o[ the R?port,

c) rcaommend any lcalal and admtntslrattvc mea5(lres to adaircss spcct6a concerng
r(lenttfred by tlre Cornmrtlee, anai

o) slale any other rnfor.n.rlron relarrnq lo tt5 lUnatron thilt th.' Comrntttee aon5tders
neces5ary

\l) Tlre Conrmrttee shall publrsh the repcrt rn the Gazette and rn eu.h olher nranner,ts the
Comn'r tlee may delern'ltnc

Ann0dl Report

28 (l) Thc Commrllee shnll carrsean.rnnual repor obcpreparcdforeachhnancralyear

(2) The Comm ltee shall submrl the ann!tal report lo the Presrde.t and Parlr,rment v/tl. n
three months after the end of the year to 'r'r'hr(l'r tt relates

(l) The ann(ral reporl shall contarn, rn rospect of lhe y,rrr to v/h ch rt reltlet

a) the hrrancnl st.-rteme ts.f the aornmtttFo,

b) a descnpttor't oF tlte actlvrtres of the Con'rmrttec,

a) 5(,(h other 5t.ttt5ttcnl Informalron a5 Ilre Conrmtttee constders appropr;te
relatrng to the mplcmentnton cf ihe Report,

d) any othcr rnformatton relnt ng to rts [Lrncttons lhat tl]c C()mmrttce con5rders
necessarv

(4) The Commrltee 5halJ cau5e thc annlral report to be publrshed rn the Gazette.tnd rn such
othcr manner ns the Cotnm ttce mav deterlrtne

Duty to Co-op.rute

29 (1) ApLrblrcoff(etStareCrganorSlaleoFficeshallatalltrmesco-operate,,rththeCommrrtee
rn en5unnq tlre su(cc95[l]l rmplcmentnt on of the Consttlulron nnd r rre provrs ons oI thts
Act and shall rn narttcLllar,

a) respond to any rnqu ry made by the Corrmtttee,

b) fUrnrshtheCommrtteewltltpe odrcreportsastothcstati\olrmplcnrenlatron
of tlte Const tutton rn respect oI thc questron rarseC,

c) provrde any other Informatron that the Cornmrttee n !y reqrr re rn the
per[9rm36qs oI lt5 Iunctrons under the Con5tttutlon ano .lny other \./ tlen
law

(21 Any publrc officet who breachcs any oI tl']c provrsrons of thrs Ao sh;il bc clecrned to be
n contempt of Parlrarne'tt and 5hall be lrabJe, on c(,nvrctton, to ,t finc not exceedrn0 two
hundred thousand 5htllrngs, or to tmpflsonment for a term not exceedtng onc year, or to
bot h
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R.gulot@ns

30 (1) The Commrttee may tnnl\c rcqulatlolls gcncrally forrlre'bctlel .arrylngrntoef{e(tofthe
provr5rons oI thr5 Act

(2) The regulatrons made under subse(tlon (1)shall be tabled rn the Natronal Assembly for

debale and approval bcfore p!blrcatron ln the Gazette

Otssolut/on ol tha Comtntttae

3l (1) The Commrttee 5llall stand drssolved fiftcen years altet rt ts establLshed or at the full

rrplemenlatron of the Report as deterntrned by Parlrament, whrchever ls soonet but the

NatronalAssembly may, by resolutron, extend lts lfe

(2) Upon drssolutron of the Commrttee under thrs Act, thrs Act shall lapse

(3) Durnq the pefiod prescr bed tn subsectroos (l ) and (2), lhe Commlttee shall ensure that
rI5 allaLrs drc woulld Ult rtt atl orderly rnatlllcr and, ln p.lr1l(uldr shall crlsurL'Illat-

a) those a(pects ol tts wotk that wLll be oI valr.:e to other rnslltutrons are

preserved, docunlented and tr,rnsfetred, and

b) rts hle5 ind recorcl5 aIe pre5erved and transferrcd to the Ker'rya Natlonal

ArchrvL'5 and Docun'lentatlorl servlce

(4) Ul,orr the drssclLrtron of thc Co )n]lttee utlder subsertrons ll)and (2), dny assets and

lrabllrl ps of the Conrnrttee, sl'rall beconle assel5 and llabrlrtre5 of Ihe 6overllmelrt

(5) The terms of the Cltarrperson and menrbers shall expre upon drssoluton of the

ConnlLltee

Ttons t t I on ol P t ov tst o n s

32 (l) The secretaflat of the Truth, lustlce and Reconcllraton Commtsston shall contlnue to
operate unlrl 5u(h a trme that the Conrnlrttee rs duly estJblr5hed

(2) The Secretarrat rllall stand drssolved upon the trnnsfel of rts materrJls to the Cornm Itee

Schedulcs

FIRST SCHEDULE

(5 14)

OATH/AF FIRMATION OF THE OFF ICE OF CHAIRPERSON/A MEMBER/SECRETARY

I havrng been appolnted (the ( ha lrperson/mem ber of /
Se(retary to) Ihe Corn.'rttee for tlle lmplementatron of the Truth lusltce and Reconclllatlon

Cornmrltee under th. Cornmrttee for the lmplementatlon of the Report of the Truth Juslr(e

and Reconcrlatron Cernmrllee Act, 2013, do soler|nly (swear/ declare and af6rm) that I wlll

at all trmes obey, respect and uphold the Constrtutron of Kenya and all other laws of the

Republrc, that I wrll farrhfully and fully, rmpartrally and to the bett of my abrllly, drs(harge the

tru5t and perform tlle functrons and exercrse the powers devolvrng upon me by vlrtue of thl5

appoLntnrent vJrlhoLrt lear, favoul, bras, atfe(trorr,lll-wlll or preiudLce (5O HELP ME GODI



sworn/Declared by the sard

Before me thrs Day of

Chref Justi(e

5ECOI'1D SCHEDUI E

(s 29)

CRITERIA FOR VETTING/APPROVAL OF NO|\,,1INEES FOR APPOINTl\4ENT TO PUBLIC OFFICE BY
THE N ATIONAL ASSEMB LY

QUESTIONNAIPE

Nole!

o) Thrs clrJcslronna re al)plrcs to nppornllncnts to pLrt-.lrc offirc .rr \ nq Lry o,
ui(ior the Acf \,hpr. parlr.rmenlary aplrro',61 15 rpqLr n,d

L) The qLrestronnarrr, shall br lrsed by the rclcvirnt patltanrcnt.ry (omn)rttec to
\retanom rceappea nqbeforethe(onlnllttee nIheproces5of parlritmerltary
approval

cl The qriestronnarre shall be 6lled and !ul)mltted by the I romtnee to the relev,lr.
parlramentary.omnllttee throuqh lhe Clerk of the Natronal Assentbly on or
beforr'a date set by the commrttee

dl The 5Lrbmrisron of firlse Iformat on rn tlre (lucslronnarre r5 Jn offcnce and
nray rcstrlt n pro5caltron

e) Anv form of ranvn\srn!l hy a nomrnee sh;rll lend to d squalrhralron

[) The nornrncc must ansn,ar all thc oirestrons

l

2

l
,l

5

6

7

8

9

r0

1l

r2

Name (State full name)

Posrlron (State office to whtclr you have been norn riated)

5,.x

Dare or Brrth (Slate ycar and pla(e ol brrth)

Mar tal Status

Dayt,me phone nLlmber

Mobrle phone number

Imn rl Addrcss

lD Numller

PIN Nlim bcr

Natronalrty

Postal Addres5
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t3

l4

r5

Town/Crty

Knowledge of t.nquages (Spccrfy Languaqes)

Educatron (Lrst, rn reverse chronologlcai ordcr, each unlvel5lty, (ollege, or any other

rnsttutron of hrgher educatton attended and lndt(ate, ln respect of ea(h, the dates of

allendance, academtc award obtalned, whether a degree wa5 awarded, and the dates on

whrch each such degree was awarded)

Employrrent Record (Lr5t rn Ieverse chronologrcal ord er all governnlent agenctes, busrness

or pro{esstonal corporatlon5, compdrlreS, firnrs or other entc'rprrses wrth whlcll you have

beL.n affilrited as arl offlcer, drte(tor, partner, proprretor, crlrployee or (onstlltant)

llonours and Awardt (Lrst any scholarshlp5, fellowsllrps, honorary degrees, academr(

or professronal honors, hororary soclety mernbersh p5, mrlltary owards and any other

Spectal recognrtron for otrtstandtng servrce or a(hlevement and ln respect of each,state

the date of award and lhe rnslrtu(ron oI organlzatron that rnade the dward)

Professronal Assocratron (where applrcable) (Llst all plofc'sslorlol assoclitrons of whlch

you ai€ or l)Jve,r rnember;rttd grve anv potltlons lleld and tlle respe(llve dilcs when

e,rch su(h posrlrori was held)

MemlJer5l)rps (Lrst all p.o[es5ronal, brrsrness, {taternal, scllolarly, (rvrc, chal]tat)le or othel

organrzatror5, (other tltan those llsted ln response to Questlon l6) to whlch you belong

or hrve belongecl)

Pubhshed wrt[rgs

a) Lrst the trtles, publrshers and dales of books, artlcles, repolts letters to the edltor,

edrrorral preces or other publrshed materlals you have authored or edtted

b) 5Lrpply four (4) (opres of any reports, Inenloranda or polrcy staterrrents you

prepared oLcontrlbuled llr the prepalatlon cf ally bar as5ocldtloll, colnrnlttce,

confcrencc ot otganlzatron of whlch you werc d n]cnlber

Publr( Office. Polrtrcal Acttvrttes arld Affiliatlon5

a) Lrst chronologrcally any publrc oFhces you have held oI are currently holdrng,

rncludrng rhe ternr5 of servrce and whether such poSrllons wer(' elected oI

appornted

b) L sr dll nterrbershrps and offices held trl :r'd servrces rendered, whethel

compen5atcd or nol, to any pol tr(a partyorclo,-ttoncornmlttee lf)'ouhavcever
Ileld a pos tron or played a role rn a poltttcai camprrgn, rdentr{y the partlculars

o[ rhe canrpargn, rncludlng (he candrda(c, da'es of the (ampJlgn, your tltle and

responstb ltttes Also rnclude any lrnkage you ,.uJe to a polltr(al party at present

c) Have you ever been drsmrssed or other' 15e removed frorn ofice for a

contraventron of the provls ons of Arllcle 75 oI the Constltutlon?

d) llave you ever l.:een adversely asso( ated wLlll pra(lr(es thal deprct bras,

favorrtrsrn ot rtepolr5m tn the drscharge of puLrlrc duttesr

Deferred lncon're/FutuIe Benehts (Ltst the sources, amounls and dates of all anttcrpated

recerpls fronr delerred rncome arrangements, stock, optrons, uncc.rmpleted conlracts and

16

17

t8

19

20

)1



other future benefits whrch you expect to defive
pro[essronal servtces, 6rm membershtps, etc)

22

23

)4

25 Statenrcnl of Net Worlh (Stale VolI hnarr.lal nct ,,vo l)

26

27

)a

?9

l0

ll References (Ltst lllee Dersons r,.rlro are
character, qrt.rl fi(atton nnd work)

from prevrous busrness relatronshrps,

nct y()r'r IplittvCs ,Jho are farnrl ar wlth yoLlr

Outsrde (ommrtment dulnq servrcc rn o[15ce (Do you have afy nlan5, comm]tn]cnts or
agreementg to pursue outstde ernplovrncnt,,a,tlh or vr'lthcut co.npensniror.r dur ng your
:ervrce rn office) lf so explarn)

Sourcesoflncome (Lrstsourcesandmountsofall rncome re(c ved (iuflng the cJlendar year
precedrng your nomtnalon and tn llre current (nlendar yearl

Tav Statu5 (5tate \,,,hether you havo frrlly cor'rrplred \,rth your tax obltgat cns to the State ro
date)

Potenllal Confl rrs of Intcre(

a) ldenttty tlte l'anrLly nrentl)ers or cther l)Cr50ns, DarlrCs, cateqo -"s of lrtrgatron
or hnanCal arr;nqenrcnts tl.rat .tre Il,oly to prescnt notentr.il conn cts-
of tntere!t urlren yotr hrst asrunre th. Dars,ltan tr y,'h,ch vol have br.en
nonrnaled Explarn lrow yoI woUld n.l(lrcrs anv !Lt(h aotf l,-t f t\4rernlotia,

b) Expla n lror,.r yoU,.vrll rcsolve any polerrrrnl co|flrc1 of Interest, rn.Tudrnq Ilrc
procedure ),ou wtll follow n delermrnrnq thege areis of con(ern

Pro-Bono/Chaflty Worl (Descnbe whar you have dono by way of pro bono or clla ty work,
lrstrng specrfic rnstan(cs and the amount of ttmc devctcd ro cach)

Havc you evcr bpln ch.r'ged .i aa.,.rtoile,./rlr51,ric.tfl:hcritL,reqfthcch,.lrqe,vylreri
the mattcr rs ongorng, the present slatLrs oI thc n.ratlcr, or where the rn.tler r\ concluded.
the ludgrnent of lhe court, or olherv,/tse, lrow lhe ca!e was conaluded

Have yott ever been aCverscly nlenttoned tn an tnvp.,trgatory report of Parllament or any
other Com m rttee of rnqLrtry?

Have you any oble(tron 1o thc maktnq of enqL |(rs \,v th yoLI present employer/reierccs rn
the (oLrr5e oI contrdcratron of ycLtr nom n{']llon)
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CHAPTER

Reparation Framework
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a

lntroduction

The Truth, Justice and Reconciliation Act (TJR Act), under Section 6 (k) (i), requires
the Truth Justice and Reconciliation Commissicn {the Commission) to:

make recommendations with regard to the policy that should be followed or measures

that should be taken with regard to the granting of reparation to victims or the taking
of other measures aimed at rehabilitating and restoring the human and (ivil dignity of
victims.

Reparation is defined as "dignifying the viclims by measure that will alleviate tlreir
suffering, compensate their social, moraland material losses, and restitute their rigltts.,,'
A primary responsibility ot the proposed Commiftee for the lmplementation ol the
Recommendations of the Truth, J ust ice and Reconciliation Commission (hereinaftcr,the
lmplementation Committee') shall be to manage and administer reparations. Thercfore,
this Chapter outlines the Commission's recommendations relating to reparation and
how the lmplementation Committee shall manage and administer such reparations_

1 TJRAd 2mE Seclion 2

a

a
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2

The Concept of Reparation

The State of Kenya is responsible for reparations for the violations covered under

the mandate of the Commission, either because violations were perpetraled by

State agenrs or the State failed to protect its citizer'ts, The right to reparation is

recognizedl u nder international law and Kenyan law. Victims can obtain reparation

either through state administrative programmes, or through re(ourse to the

courts. The burden of pursuing damages through the courts is high both for the

victims and the legal system. Tlre Ieparation recommendations of the Commission

contained in this chapter aim to achieve the objective of reparation while avoiding

high burdens upon the victims, both individual and groups.

Grounds for repa ration

3. The Commission recognizes that the key objective of reparations is to restore the

d ignrty of victirns throug h acknowledging the wrongdoing, the harm suffered and

the state responsibility to promote, protect and fulfrl human rights. ln that way

reparations are a means to contribute to a rebalancing of society and a healing

process. Ihese reparation recommendations are designed to be practical and

implementable. Other truth tommissions' recommendations have demonstrated

that this is most often a challenge. Unlortunately, recommending a proportionate

and tailored reparation measure for each individual victim would be ir,l,)practical

and im possible to implenrent.

ln designing recommendations for reparation the Commission considered a

number of factors, These included, among others, the large number of victims in

Kenya and the extreme vulnerability of some groups of victims.

It is again5t this background that priorities for reparations are set out and that the

Commission recognizes that realistically implementable reparations measures cannot

satisfy individual victims or respond adequately to individual suffering and harm

4

5

The ConsflulDn ot KEqya (20r0) alA,rrcle 2(5)-(6) stpulale3 thal general rules ol ihternatonal law and any lrealy oI convenlion

rantted by K€nya strarttornr parl ol the la(! ol Kenya Several regonal end nlornalloaal lrealies have atsened the nghllo a remedy

and repararion ,or v,olarions olsenous hunrar nghLs. lnleinalonal Covenanl o{ Civiland Pohlical Righls (1966) (An 2(3) 9(5) and

1a(6). lnternalona, ConvenlDn on lhe Eli ,inalion o,All Foms ol Raoal Orsclrm,nallon {ICERO) (1965)(ar1 6} Convention on he
R8lrt o,lhe CnId (1989) (An 19) Convenlon Agam$ Tonlre end 0$et Cruel. ,nhuman and Deg.ading Trealmenlor Punishmenl

(1984){An 14)and he Sblute ol lhe lnlernalional Cr minal Coun (1998) (An 75) Also the Arrlcan Convenllon on Human and

Peoples R,ghls 1981 (An 21(2) lhe Europearr Convention lor lhe Proleclion ol Human Rignls and Fundamenlal Freedoms (AIl

515). 1 3 and 4 1) and lhe tune.ican convenlion on Hurnan nghls 1 969 (Ar1 25, 63(1) and 68). Th6 nghl has also oeen afffmed by

regional fuman righls couds. Unrled Nalont bodLes and olher declaratlve rnstrumenls, E g. Human Rrghls Commrllee, General

Commenl No. 31 I0O) nallre ot lhe General Legal Obl€alron lmposed on Slele padies to lh€ Covenant 26/05/?00'{, (u N Ooc.

No. C C PtuC/21lRe! 1/Add 1 3 slparas 1 t I 7 Uniled NalDns Commrtee againsl Tonurc. GC No 2 lmPlemenlarcn ol Alicl€ 2 by

SIale Parlres (lJ N Doc CAT/CI GC/2/CRP.1/Rev4 (2007) ) alpara 15.

qri
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Types of reparation

6 The Bosrc Pnnctples and Gwdeltnes on the Rtght to o Remedy ond Reporotton for
Vtcttlls of Gross Vtolotrcns of Internalrcnol Hu man Rtghts Law ond Senous Vrolattons

of lnternottonol Humonttonon Lovrt have d rstrng u rs hed frve fo rms of reparatrons

Rest tutron restores the vrctrm to the ongtnal sttUatron beiore the v,olatron
occurred lt rncludes restoratton of I bcrty, enJoyrnent of rclentrty .rnd

crtrzenshrp

Relrabrlrtat on rncludes nredrcaland psychologrcal care

Compensatron provrdes money for damage suffered

5atrsfactron rncludes oificral dcclarattons resto ng dt.Jntty and rcoutatton,
publrc apoloqy, commemoratton and t n butcs

6uarantees of non-repetrtron tncludes struciural mearltres tlrat wtll pre\/ent
re-occurrence of the vrolatrons

The reparatron recommendatrons below ai.e a combrnatron of nreasLrrcs tl.rat fall
wrthrn these 6ve forms ' The reparatron measures below c..in also be drstrngurshed
accdrdrng to the beneFcrary of the measLrre lndr,,rrdual repar,'tttor't measures \^/rll be
avarlable for certarn rnclrvrduals, whrle collectrvc reparat on rreasure5 wrll bcnefit
a group of people or a communlty Collectrve rcparatlon mcasur(\s arm to reach a

larger groirp of pcople both from the perspectrve of rn(reas ng the effectrve U5e oF

resoLrrces and rmprovtng sustarnabtltty

Another drstrnctron ts made between mateflal reparatron measures and non-matc al

reparatron measures Mateflal reparatrons measrtres rmply a tangrble beneFt (eg
monetary pensron, provrston of health servces, socto e(onomrc measure) Non-
nraterral reparatrorrs do not rnvolvs 26y provrsron o{ any mOnctary payrnents or
free servrce provrston, but rnstead address the h,:rms suffered tn ways tltat may
not have any econon.rc component The latter are cflttcal tn restoflng Ihe drgntty
of vrctrms and survrvors, through the restoralior'.r of rghts (expungrnq crrmrnal
records, grantrng crrrzenshrp), the provrsron of cflttcal documerrts (tdentlty cards) or
honou rng the memory of those who have suffered vtolattons (ll.trough monuments,
nam rn9 ceremontes or days o{ remembrance)

RetofuL on 2005/:,5 (UN Doc NoE/CNr/RES/2C05/S5(2m5))andGARc<n60/lr7(UNDo. NoARIS/60/rr7l:00]tl
Olher ..commendalrofs ol lhe TJRC .2n ba .o.s der.d as b.rig F,an oi quaranr.e! ol nnr (eper r on an/r th.r.lor. iil. no'
delaled rgarn n lhrs chpplcr

99



9

Methodology

The chapter rs [:ased on 1r]ternattonal standards concernrng reparatlon The

Commrssron con srdered the full extent oI data lt collected th roug hout rts work wrth

vrctrrns, rnclud rng fronl statements and memoranda, from hearlngs and from other

forms of rnteractrons wtth the publrc ln addttron, the Commtsston worked closely

wtth vaflous state rnstttuttons, Kenyan and lnternatlonal clvll soclety organrsatrons

tlrat have SpecrFlc expertlse on the toplc o[ reparatlon'

Analysis of proposed forms of Reparation

Morr'ovcr, the Comnltsston's 5tatemerlt Taklng Form tncluded a sectlon for recordrng

recorrrnendattons for reparatton The Form specrfically asked statement glvers to

rndrcate what form of reparatron they preferled both at an tndtvtdual and communtty

level They were also asked to recommend what was best for the natlon Frgures 1

and 2 below show the analysts of recommendattons proposed by rndrvrduals and

communrtres resPectlvelY

Forms of reparation proposed by individuals

Rrparatrons CatagorY

Conrpensatron (Frnnncral rep.rratron)

Prosccut ron

ldentrlicatron oI pcrpelrator5

Exhumatlon & bunal

Apolog y

Memorrals

Support for Chrldren

Courrselrng

Tangrble Goods tleparntrons

Tradrlronallust ce

Re5et!lemcnt

Other

Nor Grven

Statement/Memo Count

' 3t,o:o

5,1t6

2,620

130

1.929

59

2,038

1,081

t,6tl
459

5,304

2,051

5,798

Thos. rnctuoed li. tnterrra[or]at coonrl ss on ol Jufrsls - K€ny. (lcJt llrc Kefye rtunran R ghls Lonrnnssron (KHRC), GIZ lhe

Opelr Socrely lnst,lu'!,0. EaslAlnca (OSIEAI lh. ldernal'onal Ccnllr lur Trafsrl,orr3l Juslc.(CTJ) .nd lh! K.nyz Naton.l
Ccmm ss,on on Hunral R,gils (KNCha)

t(x)



10.i Repotation prcpued f ot the Notion

Followrng table shows the analysrs of the reparattons for the n atton extracted From
the statements and memos

Forms of reparation proposed by communities
Reparatrong

Promote Peace

Burld a school

Burld ho5prtal

Reparr or burld roacls

Repa r or blrld wnter f;rcrl tr^!

[i.pall or B Lr l,J l.otiscs

lmproved seC! ty

ldenttfi (nlron o{ perpelrators

Exhrrmat on and bur al

Annual rclrgro!s serv (e

Re(overy ol rlol(,n [und5/propar ly

Al{rrmJlrvc aal on

RepLl(etnent of goods

aommunrly scrvrce

Other

Repa ration s for Nation
Reprratrons

Mon Ltrn ent 9

Recovery o{ stolcn fund5

Prosecutrons

Apology

Legal/rn5rtutronal reforms

Natronal day of remembranae

Enhance peace and unrtv

Olher

Not Grven

Statement/memo Count

7122

4280

l6c4

725

6il
133

273

212

1,550

1,6I l

1,10i

575

6l

5,009

Stat!ment/mamo Count

1,071

2,14j

4.356

2,966

I0,589

3,067

5.892

r,140

t4,123

f19 I 85 Slote.).nt /l,trcma (atnt V\ R?parcttans lot Natnn
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For recommendatrons lot reparattons to the natton,'leqal and rnstltutronal reforms'

wirs the most populnr at 23 2a/,t lf'e second hrghest category was to'enhance the

peace and unrty'among the people of Kenya Srntrlar atralysts was carrted out

at regronal Ievels when tl.le TJRC reconcllratron team went across the country to

conduct the reconctlratron forums

Commission's Recommendations relating to ReParation

10. The Corrmrsston recomnrends that the Natronal Assembly should append to the

proposed Comrttttee for the lmplementatlon of the Recommendattotrs of the

Trutlr, Justtce and Reconclllatlon Comnr sston Act, a set of regulattons relatrng

to reparaton The Repalatlon RL'gulatlons shall nrtrror the provlsrons of tl'le

reparatrons poltcy framework outltned tn thls Chapter

Principles for the implenrentation of leparation measures

l1 The Cornnttsston uttdetscores the tmportance of vtcttms'Involvement ln the

rmplementatton of reparatLon measures and the need for vlctlm empowermenl

to th rs er\d. The responsrble rnstttuttons lrave to be rntegrated as muclr as posstble

rn exrstlng structules ln order to avord addrtro,ral costs Thc servtce logtc has to be

applrecl by all structures lnvolved, vlctlms should not be faced wrtlr unnecessary

bureau(ratrc practr(es or burdens (e I avotdance of duplrcat on of submtsston of

docLtrllcllts, et( )

12 It rs tl)rough the combtnatlon of the vartous types of reparatlon measures

and tlre active rnvolvement of vrctrms ln the lmplementatlon process that the

recomnrendattons below atm to contrlbute to a Plocess of reconctltatron and

healrnq rn Kenya

Eligibility for reparation measures

13 The elrgrbrlrly rs determlrred by type of vtolattons, the trme of occurrence of

the vrolatron and the type of benefictartes Both rndrvrduals and groups can be

benefictar tes of reparatlon measures,

Violations

14 ReparJtion tlleasLrres are ltmtred to gross vrolatlons of huntatl rrghts as defined

rn(he Conrntrsston's manda'.e under the TIR Act, Gross vlolatlolls of human rrghts

are those vtolatrons that were perpetrated by.

-J State agents a5 part of a polrcy or sysremattc course of actton

r Non-state actors actrng wtth srate complrclty as part of a polrcy or systematlc

cotrrse o[ actton
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State or non-state actors as a result of the fallure to protect tn the context of
large-scale human rrghts vrolatrons

Only vrolatrons o(currrng between 12 December 1963 and 28 February 2OO8 are

consrdered elrgrble rvrthrn th s reparatrons frameurork Gross vrolatrons cf human
rgl'rts are categonzed as follows

Cotegory 1 . Violattons of the right to life

Massa cre5

Summary or arbrtrary executtor'ts

Polrtrcal assassrnattons

Drsappearances or krllrngs of polrtrcal actors and human rrghts defenders rn

vrhrch the state was com pllcit

Category 2. Violattons of the right to personal integrity

Torture

r lnhurran and degradrng treatnrent or pLrryshrnent of polttrcal deta tces or
human rrghts defenders

r Arbrtrary arrests and rllegal,'proloncled dctcntton of poltttcal detarnees or
h uman rrghts defenders

Rape

5exual and qender-based vrolence ot her tlrnn r,lpe

r Mutrlatron and grrevous bod ly harrn'

Category i, Forcible tronsfer of populations

r Conflrct-rnduced C rsplacemen t

Developrnent-rnduced drsplacement' v,,tthout appropnate consultatron,
con]pensatron, and resettlement pl;rr-rs [or contrn u ntttes

r Deaths or drsabrlrty drrectly resultrng from condrttons of forced dtsplacement

Vrolatrons of ECOSOC flg hts wrthtn the context of forced drsplacement

6 Pcnirl Code ol Kenyn Ch 63 sec ?6'l
7 Thrs cal"qcry spec,lica y rele \ lo lar!, scal. dcvol.pmcnr i,cle.ts hy thc .ii . ,r n,yadara! act.rs

r' lt: a
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Category 4. Historrcol and contefiporoty ldnd iniustices

r lllegal acqursrtrort or occup.lttorl of land of conlrnunally held Iand

State serzure of pflvate, comnruntty or Trust lands wlthour suffioent publlc

purpose or for evtdent personal gatn

Vrolatrons of the rrght to free, pnor and rnformed consent tn allocatron of rrghts

to, or legal desrgnatron of, the ancestral lands of rndrgenous communittes

specrhcally rrrcludrng hunter-g,.rlherers, fishet peoples, atld pastoralrsts

Category 5 Systenratic marginalization

Dtrect drscrirnrnatron tltrough sta(('polrcy (rncludrng ldentrfrable patterns of

actron or lack of actron)

r Facrally neutral laws that have a dlsarrmlnatory effect

Vrolatrons of mrnorrty rtglrts to language, culture and reltgton

V ol.rlrons of th(' flght to nallonallty

, Vrolatron of rndrgcnous pcoples'rlghts to rdentrty and recognltron

.l Vlolatron ofthe group rrght to partl(rpatlon ln declslons that dlrectly affect the

mrnorlty or tndlgenous group ln qrlestlon

, Vrolatlcns of ECOSOC rrghts,n the context of n]argtnaltzalton

Reparation measures and their prioritization

t6 Thrs sectron detarls the beneftctart 's and benefrts avarlable through the

reparatron5 progran)nte as recommanded by the Comn]lsslon under thrs

programme, both rncitvtduals and groups are elrgrble for reparatrons, bul the

crrterra for determrntng who ultrmat"lv benefrts from reparatlons are destgned

ro ensure Ihat the plogramme ts n,anageable Accordrngly, the reparatrons

programme priorltl2es extremely vLrlnerable tndrvlduals, groups who have

su ffe red rnl u strce s pec rfrca lly tn clud rn.l h rslorlca I la nd lnl u sttces, a nd tnd rvtd ua ls

who have been vrctrrn5 of vrolatton. 'Ithe rrgltt to lrfe as well as the lrght to
personalrntegllty

Human nghts vrolauons are by therr nalure tnterconnected As descrlbed elsewhere

In thts Chapter, rndrvrduals and communrttes are elrgtble for a sertes of reparatton

measures lI is the rnter.ttron of the Commtsston that thrs use of multtple measures

17
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wrll more effectrvely address tlre tnterconnected natrrre of the vtolatrons that
Kenyans have experrenced as well as the lpple ef{ects tha t vrolatrons may have on
a famrly or com m u nrty throughout the generattons

Cdt.goty ol Violotion tuiority A - Most
Vulnerable

I Vrolal ons of the Rrq tt lo L lfc

2 Vrolatrons of Per5onal
lnlcqnly, rnclu.lrnq 5GBV

3 Forctble Transfer of
Populatrons

.'1 Hr5Ioncal nnd Contcmporary
land nluslrces

Vrcumr tn th15 blo(k arc
tlrgLblt' for pcnsrons,
nrcd,c,rl 8, psythnsocral

f a vrctrm drccl ,ts a drrcct
rc5ult of condrttons of
drsplacement. famtly can
cla m tcparatrons as abovc

Th..sc vrolairon( antr only
bc clrgrblc ior rcllnrat ons
l]nder PrL,rrnv ll

Prtotily I -
Collecttve
Rcpotdtbns

Vrat rn qrorp!
rn thrs I) oc, rr(
clrqrtrlo for land
reP;rratron\, (a)c ro

aconon]lc mca5Lrrc5,

government pollcy
rntervefllonS, as

well as non matenal
rcparatron5 such
a5 rcttrtutron of
rlghts, rccorn,tton,
sc lF aJr ternrn.rln,l
aa ca 5 rt ro5, ilnd
memo nals

Priotity C -
lndrviduols, Non-
expedtted

block,ire clrrjrble
for stnndardrzcd
pcns ()ns

5 SystcmJlrc marqtnaltzaiion

Priority A: Most Vulnerable

Who is eligible undet Priority A?

l8 Vrctrms who are dc6ned .rs most vLrlncrable, usrng the cr rterra below are elrgrble for
repa rattons tn Prronty A

j lndrvtdualvtctlmsr of gross hunran rrghts vrolattous tn Categones I & 2 abovc
who meet any of the followrnq crrterra wrll have therr clarms exped ted

Ch rld vrc trms (under I 8 ycars of age at tl-re trme of filrng)

Elderly vrctrms (above 6O v"nrs of age at the tlme oi fi lrng)

Vrcttms demonstrattng Llrqent health concerns wtth a causal relatronshrp
to tl'te vtolattons 't categones I and 2

Srngle heacls of hoLrsehold demonstratrng stgnrfcant econontrc hardshrp
wrth a causal relattonshlp to the vrolatrons tn cat.ogofles I anci 2

lnlh.casaol an rndrudual vrcth who has ded as a resul otlhe vrolaiLon herorhsbe.atrcrar.smayeppty,orreparatron
.nd rcccrvc lh. raparalon on hjs or hFr b.hatl s,,ilccl ,o rcgutat ons cs,zblrshcd by lle TJRC r.aonrmendalons or by the
lmpl.m.nlat on lU.chanrsm
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Orphans (under 30 yL'ars Jt the trme of filrng) as a result oI the vrolatrons ln

Categones 1, 2, & 3 al-rove also wtll have therr clatrns cxpedrted

lndivrd ua ls wlro d ted as a dlrect result of vlolatrons ln Category 3 above

19 The lmplenrentatron Commrttee wrll conduct outreach and proactrvely regrster

vtcllnrs ll'1 thrs category frrst These clatms wrll undergo an expedtted adludlcatlon

and wrll be elrgrble for Ihe varlous forms of rndtvtdual reparatlon specrfred under

Pnorl ty C below

20. Indrvrduals who have already recelved rnonetaly conrPensatlon Should not

be ava lable for addrttoncl n'lonetary measures, Appendrx 1 delalls nronetary

compensalron already awarded by courts to lndrvldu.ll victinrs However, the

lnrplcnlentatlon Con'rmtttee should tnqurre wltether tlte amounts awarded have

actually bec,n pard by the 5tate and, It rlot, follow up to advocate compllance wrth

court orders

What reparations measures are available under Priority A?

2l The numbcr o[ vtctrlls ol gross human rrqhts vrolat ons tl]at took place rn Kenya

bet\{een 1 961 and 2oo8 ls vast As exprcssed tn several research and survey reports,

therc ls,.l cle"lr detnand among victlnls from acr<''ss the spectrum that monetary

conrpensatron would be the most effectlve type of repalatloll for thern However,

the class oI eltgrble tndrvrduals wlro may recerve financlal compensatlon must

be narrowed tn order 1o make any reparatlon5 programme financtally feasrble ln

add rtron, rt has to be recogntzed that the necessarlly llmrted amounts of monetary

rompensatron rnay not be 5uffclenr to have a sustarnable and meantngful tnlpact

on the ltvcs of the vrcttnrs

)) lndrvrduals who are determrned to be elrgrble for reparalrons under Prrortty A wtll

recerve the [ollowtng rePara(lon

) Compensotion Monetary compensatron tn the forn' ')f a sta nda rdlzed ten-year

annualpayment (pensron) lf the elrgrbte vrctrtn ls ddr cased, compensatlon wlll

be pa rd to the rmmedtate fJmlly of the vrctrm pursuJ,lt to gutdeltnes establtshed

by tl'\e lmplenrent,rtron Corrmlttee

) Rehabilftation Medtcal care and psychosoclal servlce vouchers wlll be

provrcjed to vrctrms demonstratrng need pursuant to gutdeltnes establrshed

by the lm plementatron Commrttee
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What are the evidentiary standards'for Priority A?

23 lndrvrduals regrstered for reparatrcns should be consrdered for expedrted processrng

rf on the face of the clarm rt appears more hkely than not that an rndrvrdual rs

elrgrble for reparatrons under Prronty A, Frnal el grbrlrty of the rndrvrdual for pfloflty

A reparat ons should be determrned based on a preponderance of the ev dence
demonstrdtrno that the rndrvrdual meets the cltela above Evrdence mrght
rnclude brrtl'r and death certr6aates, med c:l recorcJr, re(ommendatrons from tlre
lmplementaticn Commrttee's n3rtncrs (NClC, KNCliR, CBOs, (5Or, NGOs), or othr.r
evrdence.rs speclfred by the Rcparatrons RegUlatrons

Priority B: Collective Reparations

24 Thrs reparatron framework adopts a delrbcrate polrcy of encouragtng collecttve
reparaf on so as to marrmtze the effictent U5e of .tvarlable reso!rres for reparatronl
and because a .ubstantral percentage of the grtevances rarsed before the
Commrssron relate to polrctes dnd practtces I lrat negattvely rntpacted enttre qroups
of people Asaresult,collectrvcreparatronn'teasurcswtllrecet\/ctl.tesccondhrghest
prrorrty for regrstratton and processrng Coll€ctrve reparatron nre.rsures wrll bc
specrFcally handled by a Grou p Clarms unrt that vrrllfocLrs on hclprng comm un rtres

document, regrster and admrnrster a mrrllrdrmentronal ft)r reparatton package

Who is eligible under Priority B?

25 Collectrve repa ra trons wrll bc awarde d I o g rou ps of vtct rm s to re medy v io la t to r..ts oF

rndrvrdual and group nghts Ihe beneficrarv grr.:Ups of vrcirms nra),, be bound lty a

cornmon rdenttty, experence or vtola[ron Collectrve reparatrons wrll be avarlablc
to groups of vtcttms rn the followrnq tnstan(es

For vrctrm5 who have suffcred human rrghts vtolatrons as a qrrup rncludrng

Systematrc margtnaltzat on of mrnorrty and rrrdrgenou: communttres,
communrttes lrvrng tn arrd and senl-arrd areas

H rstorrcal lan d rnJUstrces

V olatrons targettncl and/or affectrng poprrlatrons of a specrfic area, such
as massacres, envrronnrental degradattot')

_t

-l To address rndrvrdual reparatrons through collectrve measures that could
Evrdenla.v requrremenls should nol bc onero s on vlcnms a|d slloukirake rnlo iccounllh. av?rlrb ty ot.rfler.n yp€s otDroot
r. lhe coftcxi ol lha e olalons Isled n lh. cJlejor cs aho!.
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ro TJRAct2!0E Func,cns ol,hc Cornn ss,on Sccl,on 6(p)and (t

promote colle(trve reconcrlratron and/or facllrtate optrmal use of avallable

resour(es Such nrr-.asures may rnclude enhanctng vlctln]5' abrllty to secure

nrrcro-frnancrng for busrness opportunrttes, provtston of health servlces to

groups or regror'rs; l)eer group support and counselltng, and sk,lls trarnrng,

To address structural rnequalttles such as tdentrty and gender-based drmenstons

of rndrvrdual vrolatrons (eg vtolatrons targettng groups on the basls of thell

gender, ethnrcrty.rrrd/or reltgton such as raPe ds a nteans of repression, denral of

crlrzenshrp n(ll'tts, ctc )

[o address need: for symbolrc reparatrons, su(h as apologres, recognrtlon of

gloUp5, Or II]cmOI lcll5

What reparation measures are available under Priority B?

26 Thrs reparatror'l framer,vork tdetrttfies several tollectlve reparallon measures, both

matenal (such ds soclo-economt( fireasure5) and non nlatertal (commemoratlve

n'redsures) Tht' collect ve reParatrons measures respond to varlous vrolatlons

and types of harrn, both tndtvtdual and collectrve The lnterconnectron betweerr

the drfferent vrolatrons and harm5 ts [ulry recogr]rsed as well as the fact that the

nterconnectedness ntay lead to aggravarrng effects Though the set of vrolatrons

and the harm suffered are not consrdered as tsolated occurrences, separate materral

reparatron measLrres and non-matertal measures are rdentrfied to deal wlth the

vaflety o[ vrolattons and harms lt ts recogntsed that none of these nreasures,

rndrvrdually or lorntly, wrll be able to undo the harm suffered by both rndrvrdual

and com mun rtres The tneasures atnl Io cont ribute to restore (he balance ln so(lety,

prov de nratefl,rl beneht and enhJltce publlc recoglrltlon oI the suFferlng

Reparations for Historical Land Injustices

21 The Corrrrrssron pflorrttzes htstortcal land llrJUsllces ln leference to lts mandate to

examrne the cau5es and consequences of marglnallzatlon as vrell as the rool causes

of ethn rc conflrct rn Kenya 'u Thrs rs not to say that the Comnllssron does not recognlze

that rndrvrduals have also been vrcttms of land tnlusttces, but the Commlssron's

mandate does not requrre rt to deal dtrectly wrth those vlolatrons lt was clear ln lhe

Conrmrssron's rndrvrdual publtc hearrngs around tlle country tllat land lnlustlces are

one of the rralor contrbl tors to conll lct and that la nd loss and development of lands

wrthout any benefit to 5urroundrng communrtres ts one of the malor contrtbutors to

margrnalrzatlon and elhnrc tenstons.The CommlSston recogl'llzes that land lnJUstlces

are rnterconnected wrtl'l many other human rtghts vtolattons expertenced by

ll)q
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communrtres As descnbed elsev/here tn tl'rs Chapter, communrttes are elrorble for.r
sefles of reparatron nteasures to address other hUman rrqhis vrolatrons
The Commrssron also recoqnrzes tha t qroups \ /ho have experrenced d ocu nr en ted
and proven hrstorrcalland rnJUstrces shall be elrgrble for rcparatrons through the
Natronal Land Commrssron (as specrfrcally mandated by Artrcle 67(2)(e)) of the
2010 Constrtutton and the Natronal Land Commrsston Act No 5 of 2012) Ihe role
of lhe lmDlementotnn Comntttee sholl be ltmied to ptocesstng and forwctdlno ta
the Notronol Lond Car,lnttsstotl ollclatm., of l.ttstortcol !ond tnJUsitcet rccetved by the
Ttutll lLtsttte ond Reconctltotton (a.nn1,9 on ln tltrs regarcl, rl,e lmplemcntat,otl
Commrttee shall rerie\,/ g roup clalnts a nrl rn.tkrl reaommcn.i,ttron5 to t lte Nattonal
l-and Comnrrss on a! to tlrc followrnq potcntr.tl reparatrors .lca5 rrcs

r Restttutron of land (rncludrng converston of public land to communrty lafd
rnrhen feasrble and appropflate)

Formal recognttron and regtstratlon of soecrfic areas is ,(omfitunrty land,as
dt6ned urder Artrclc 6l of the Co0slrtut or /2010)

Resettlement and/or access to alternatrve communrly l;ncl;

Compensatror'l

Benefrt-shaflng schemes related to land on whrch developrrent has taken
olace (eg Turkwell 6orge Darn, Natronal parks srrch as Hell,s Gate or Lake
Bogor a, or the L..]mu Port)

ln processrng and revrewrn g la nd clarms for o nwa rrj transmtsston to the Nattonal
Land Commrssron, the lmplem€ntatton Con.]lnrrtee shall dcvelop gurdelrnes
for

Tlre standardrzatron of hrstorrcal tnlusttce clarms from communrtres

lnvestrgatrng land claln s naparttctpatorymannerbasedonrntern..ltron.tlbest
practrces, and consrderrng examples such as South A[rrca.rrrd New Zealand,
and rn(orporatrng mullrple [orms of evrdence, sucl] as cultural memory, oral
rradrtron, natural markcrs (r e trees, nvers, etc ), recognttlon by nerghbou ng
groups, and orher forms of evrdence as determrned rn consrrltatron wrth
communrty groups

The level of evrdence requrred, specfytnq at a mtntnrum that groups musl
present clcar and convrnctng cvrdence of therr clarms

ldentrfyrng overlapprng Iand clarms amongst communrtres and recommenrJ
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faOlrlated alternatrve dlspute resolut ron (ADR)that takes account of customary

d tspute reSolut ron Practrces

r ln recommendtng reparatlons measures, the Land Unlt wtll

a Con srder the rrg ht s of bonafide thtrd parly purchasers rn determrnrng

the appropnate reparattolls tneasure (e I , coIl']pensatlon lnstead of

restrtut on ),

b Prtortttze deltneatton and regtstration of conrmuntty land through

an approved 6overnmerlt of Kenya process,

c Wher'evc'r possrble define comn'rurlrty land ln ternls of ancestral

bouttdartes, and ttl cottstdetattorr of nlapptng exerclses that have

credrbrlrty amongst the cornmunrty rtself (whether those maps

are flom lhe colonLal pertod, government surveys, or from recenr

communltY ma PPrng exerclSes),

d Grve enhanced werght to rrtual and sprrrtual use of land by

con]munttles who ate clarmrng restltutlon or ownershlP

30 These gurdeltnes wril also be forwarded to the Nallollal Land Commlsslon as

rccomrrtendattons for tts wotk on I'llstorrcrl land inlustlces

Socio-economic measures

31 The Corrntrsston reconlrltcnds Ihat aomn-]ullltles or gIoups of vlctlms" have

access to a process rn vr'hrch tlley cJn collectlvely dectde upon tlre use of the

reparatron5 [unds tor the coml']'lunlty A wlde ldnge oI nleasures or combtnatron

of rneasurcs can bc errvtsaged, exattrples are a lrbtary for the comn'lunlty, a

nrcro-cred t facrltty, a psychosocral jervlce' or a chtld-care servtce for women

at work ln pflnclple, the focus of tllc Commlsslon's recommendations for thls

soclo-economrc collecttve reparatron 'r,easure does not lre wlth the Substance

The Conrmrssron's recommendatlon, focus on the process to be followed by

the commur)rty to ar Ve at the de r,'llnlnatlon of socto-economtc reparatlon

rr'\easures Il.re flnal rnes5ures shoulu however be gulded by the prlnclples of

n on- d rscrInrnatrort, farrness and equ a ilty

32 Whether a (omrnunlty rs elrgrble [ot a collecttve reparallon [und should be

determrned based on g u rdelrnes e stablrshed by the lmplementatlon Commlttee,

Those gurdelrnes should mrlrrmally requrre that evldence of group harm and

need for a fund meets the more lrkely than not evlderltlary standard The
ll Se.defnrl,onolwhorsrgroupor corrnnun,lv lorllr. pu'pose olPrronlv B aEove

lltl Li r'r r , r
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The Implementatron Con)mlttee wlll determlne the prrncrples for qualrfied

malorrty decrston makrng thresholds for speofic Sltuatrorls For example, when

women or gtrls partrcularly suffered frott the vloldtlons beLng addrcssed, a

qualrfied mayorrty dectsron makrng means lhat at least a hlgh pelcentage of

the people tn favour of the measures must be female Another example would

be the approval by a nttntmum percentage of persons wlth dlsabllrtres rn cases

where tlle measure responds to arl event th,lt has caused a lot of physlcal

tmparrment, Modern technology or conrmunity practlces can be used when

expressrnq support or non-support (eg SMS votlng systenls or communlty

rnformatron bodrds)

The partrcrpatory proces5cs sltc.tutld recogntse arrd lllcorporate customary

structures of dectston maklng, to the extellt they respect tl'le mlr)lrnun]

standards here above

The lmplementatron Comn]lttee has to overvtew the partlcrpatlon process or

m,r]date a local actor to do so

The lm plemerrtatror\ Cornr'llrttee wlll forr'llallze tl)t' prlnclplcs ol paltlCpatlon lnto a

procedu re of ParttarPatron

Government PolicY measures

36, The government musl also prlolltlse soclo-economrc development as a stgnrficant

component of reparatlons for gloups, u nder Prlorlty B above, especlally as a means

of correctrng l'ttslortc marqtnalt>alrorl oI communrtres The use of development as

a component of reparatron ls often problenlallc as States have a clear obligatlon to

ensure the fl9ht to development, whrch Is separate fronl any oblrqatlon to provrde

reparatlons whereas reparattons and development are often conceptuallsed and

approached rndependently, [or vrctrms the demand for both arrses stmultan eously ']

Unlrke the State's oblrgattons to provlde bastc servlccs to all lts cltlzens, thr5

partrcular reparattoll pi'ogramme has to be llnked wlth the State's prevtous neglect

and/or oppresston of margrnalrsed areas or groups and lts attempt to correct thls

rnlust lce

37, TherssueoIexclusronfronrnatronal socral, cultural.rnd polrtrcal pro(es5es rs centrdl

to margrnaltzattotr RepJratlve measLrreS r'1)ust rnclude spectfic :'nrJ dellberate

efforts by the goverrlnletlt to pllorltlse developnlent of tnarqttlaltsedregtons and

communrtres rn order to burld trust and rnteglate tllem rnto the natlonal fabrlc

i A Complcnent.nly Reiahonshry Rep alnns .h!1 Dcvcloplnchl
2009

REs.arLh Br!l lfrernstonal C€nlr. {orTrans lonal Juslrca Jlrly
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What wrll drstrngursh these reparattve measures from other developrrent prolects
ts the moral and po!rtrcal aontenl LrnCer whrch tl'tey are undertaken They must nor
be rmplenrented rn tsolJtron but wrll be accompanred by a symbolrc drmens ron For
rnstanCe, the government needs to d.knOyliedge Iha I tt ts pnonl rs rng development
of margrnalrsed areas such as North Eastern Kenya because of prevrous neglect
The vrctrms on lhe other hand need to Feel ent/tied to the developnrent because
therr rghts have bccn vrolated

39

Tl're Comn] sston therefore specrFcally rccornn]ends thlt

Wrthrn one ye.rr oI the sLtbrirrssron of tf,c Comn.]lss on's Frnal Repott to
the Presrdent of Kenya, the government enact and rmplernent a poltcy
that delrberately targets the socro-economrc development of hrstorrcally
marg rnalrsed areas rn Kenya

Thrs polrcy must rnclude strateglc developntent plans ,,n.1 lludgetary
allocatron5 atnro(l ,tt the economtc and socral dcvcloprnont oi nrargrnallsed
com|l']uDrlrcs

The polrcy recogntzes that these reparattve acttons arc cvcr arrC above
the provrs ons of Artrcle 204 oF the Constrtutron (2010) rn utrlrsatron of the
Equ,,llrsalron Fund

The Government consrder actrons such as burldrng an efficrent rcad netvrorks
Itnkrng rnargrnalrzcd areas wrtlr the rest of KcnyJ, butldrng borcl.roles and
water catcl'rment systems, burldtng hospttals wtthrn re aclr of all communtttes
adequately stocked and well-staffed, schools wrrh adequate factlrtres, courts oI
law, and ensure that all govern menr servrccs and pu blt( factltttes are avatlabte
to them

ln the five years 5ubsequent to tlte ena(tment of the polrcy, pre[erence be

!rven lo m.rrgtnalrsed areas tn the sl'talng of natronal revenue5 as envtsaged
undcr Artrcle 202 of the Constrtutron (201O) to ensure rhat thr flevsleprnsnl
prolects are realrscd and the polrcy rs rmplemented

The governmcnt (an utlltse developmcnt oI margrnalrsed areas Js a rool to (rcate
sustarnable, cUlturally relevant change ThedevcloplnelrtpolrcesanrJrrrrplenrentatron
cannot, and shotrld not, repl.tce long-ternr developmcnt slrateqre5 They shoLrld be
desrgned to be the rn rt ral transformatrve lace of the gover n ment tn order to credte trus[
and set the stage for n'rore posrlve long-term tnteractton between the government
and the margrnalrsed communtttes,l

|]1



Non-material repa ratio n measures

4O Collecrrve reparatlolls wrll tnclude non-materlal nreasures whrch, whrle

rrrsuffrcrent to fu lly address the harm suffered by vrctrms, wtll provrde recognttton

of vrctrms'expeflences, restore thelr d rgn rty and reputat lon, and demonstrate the

State's acknolvledgement of respon s lblllty for vlolatlon 5 and trs resolve to e nsu re

non-recurrence Non-ntatertal n]easurcs have Ihe froten(lal to reburld clvlc trust

rn tlre government, partlcularly alrlong comn]unrtres that have hrtherto suffered

systernatrc vlolattons Thcse measures also provtde an opportunlty for closure for

vrctrms The lmPlemenlatton Commrttee shall engage wlth groups to develop

proposals, and then wtth State ln5tltLrtlons and othet aPproprlate entrtres to

en su re rmple mentatton of the a bove non-matertal mea sures

4l Sonre of the non-matertal reparatrve measures that should be provlded to vlctlms

rn clLrd e

r) Restrtutron of ctvtl rtghts rncludrng cxpunglng crlmtnal records of

vrctrrn5 who were wrongly convtcted of crtrtes for polttlcal reasotls,

rr) provrston oI crlrzensl]rp documents to tllose who have becn dented thts

flght due to dtscrlmlnatory pollcres etc

rrr) Revocatton of laws and polrcles that perpetuate dlscrrmlllatlon on the

basts of gender and ethntc or relrgtous tdenttty

rv) Removal of legal and other obstacles to the realrzatron of accountabrltty

lor vrolalrons, e I thc lndernnlty Act

v) Officral recogrtttron of margtnalLzed comrnunltres, e g rn off ctal census

processes, and rn reglstratlon of communlty gloups

vr) Clarrficatron of h r5toncalfacts to [a(llrtate a comnlon publrc understandtng

of Kenya's past e g tn educatton cutrrcula, and exposltlons ln museums

vr) ldentrficatron of drsappeared rndtvtduals, rncludrng through exhulnatron

and reburtal

vrrr) Officral State acknovJledgetnent of responstbtllty and formal apologres

to vlctlms

rx) Establrshment of memorrals and trlbutes to commemorate vlctlms

rncludrng observance of spectal days of remembrance, namtng of

streets, burldrngs or other PUbll( places, and creatton of monuments

l



42 Pornts v t and tx are drscussed rn more cletarlbelou,r
Public Apologies and Memorialization

43 Of the 6ve types of reparatrons tn[ernatronally recogn rzed, satrsFdrtlor) refers to a ser]es

of measures rncludrng publrc apologres, commemoratrons and memorralrzatronrs

Thrs form of reparatron rs consrdered "symbol c" rn that t entatls recognitron of
wrongdo ng, acceptance of hLstor cal Inlustrces and recoqn tron ofthe sUfferrng and
expeflences of vrctrms rather than mdterraIcontpensatrons Symboltc reparottons are

armed at Fosteflng recognltton, at restorIng tl'te drgnrty of vrat[']'rs and at maktng the
sufferrng and experences of vlclrms par t of the pLtblrc dorrarn, thrrs tmns{errrng the
brrrden of keeprng tl're memory,.rltve from vrctrn'rs .tncl therr famrlres to soaety as .l

whole I'

44 The ng lrt to sat tsfactton for vrct rn] s ot gross h u marr rlg hts vtolat ron s ts tntefl]atrona lly
rccognrzed try tlN Gcner,tl Assenrbly ResolUtr.n arO/1,:0 of2OO5, orr thc flght ro
remedy and reparatron, whrch states Ltnder Arttcle 22 tl.rat "5attsfacton should
tnclude any or allof the followrnq publlc apolory, rncludrng,lcknor^rledgement oI
the facls and .rcceptance of resltor.rslbrlrtyt and (onrmemorattons and tnbutes to
the vrctlns

45 Se. tron 5 (h) (r) of the TJR Act 2ooB d ehnes one cf the obler t rves of thc Comm rssron

as to pron'rote healrng and re(onflltatron by, among ot.rer tl.Ings, "provrdrng

repentant perpetrators or partrOpanls rn gross hunran rlqhts vrolatrons wrth a

[orum to confess t hcrr acttons as a way of brrnging recot']ctlrat on " ln acldrtton, the
Commrssron rs mandated to lookrng specrfically it the pcrspe(trves of vr.trms ,d

The concept of public apologios

46 Publrc apologres are acknor^rledgernent of vrrongdorng l)y qlovernmet.tts and otlter
polrtrcal ent tres States have a g6-,6qp3; dr,rty to acknovrledge past hLrnlan gl.rts

abuses "'Thrs duty rs rooted rn tl'tenotton of the State's responsrbrlrty to provtc.je

secuflty for tts ctttzens and ensure lar,v and orderi,, The Oxford Drctronary de6nes
publrc apology as aregretful acknowledgment of an offense or farlure or a formal,
oublrc s ement of regret, such as one rssued by a government :lta(
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47 The pnnclple of State conttnurty ln Publlc lnternattonal Law recogntzes that "a

State's rdentrty as a legal person Perslsts notwltllstandlrlg unconstltutlonal or even

vrolent changes rn rts government''" Accordrngly, the State rs legally responsrble

[or acttons and omrsstons of prevtous regimes and governments

lo be reconcrlratory, a publrc apology needs to be slncere, and to rnclude at least

tlre follow rng elerlents'

r Ac(eptaoce of blante b7 the 5tate for past ,lbuses'r the State n]ust recogr'lrze

that lt f,rled n rt5 [uodamental dutres,

, 5pecrhcrtyoftheapology rt must be made cleared what vrolatrons and abuses

the apology rs meant Io cover, lt ls not sufhclent to apolog ze tn general;

Recognrtron of vrcttms the apology mu5t recognlze rhe suffL'rlng oI vlctlms

ar'rd arnl at restonng thelr dlgnrty,

-r Recogn rt ron of the tm mora I character of the vlolatloni a nd a buses commltted'4,

I Recognrtron of the need for reform lhe apology must lnclude an aspect of

redress and a guaranty of non-rePetltlonr5,

the apology needs to be publrc rn that rt needs to be grven suflictent publrcrty

lr'r tl'rc rnedra or otl'terwlSe to reach vlctllrs

48

The co ncept of memorialization

49 Compternentary to the Stare's duty to apologrze for past vrolattons ls the Slate's

responsrbrlrty to preserve the nlemory of those vtolattons:o Memorlallzatlon refers

to the pro(ess of perpetuattng tl'le memory of d person, group of persons, tnctdent,

ever'rt or era 2TMemortaltzatrc;") and commemoratlon can a5slst drvtded soctettes to

re-wflte the narratrves of the past, recognlze vlctlrns of human rrghts vrolatLons and

begrn the process of heahng and reconcrllatron

50 Possrble measures rnclude the renamrng of publrc spaces and burldrngs, the

creitron of memorrals, statues and museums, the ded Lcatton of places of detentton

and (orture to sttcs o[ memory; calls for artlstlc contrtbuttons and art exhlbits' and

the e<tablrsh me nt of natrondl days for remem bra nce
P-Dl,c l.le,nelcnalLav 2"edlron Join ri CLrrne 2006

I te.s wong lhc ncan,ngs a,.pologres NrckSInlh
R.conctittoo tn Dwtlcd SacEtDs hndngcomnon grcurd O Enn & S Jer!,n y 2 006 page 1 62

tnt€h al,on it Cer I c Ior Tm n srl onnt J u sncr 'Tr!,ttl and fIe rror]- h U p //'ctl or9/o ur.aor tJlra ns rIo nal-lu 5tce 'lss ue s/lr! ih -and-

rrc_'ory
,a/ri,rrrr/Jlsrc. /) Aerr. A toal^tt lat lra hg .nd E ngzgetnehl Jotlt. f t.2l 2010
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51

52 Memor als can foster reconctltatton rn the followrng w.tys

53

ln order to contnbute to reconcllratron efforts, vtctrm grorrps and commUntttes
need to be rnvolved rn the desrgn, the cho,ce of locatron and the usr. of memorrals

Makrng the wrong chorces can lead to ie-traumatlzatron of vrctinrs and feelrngs of
exclusron and margrna lrzatron rf a group of vrct ms or a specific comrr-runrty rs left out
Equally, polrtrcrzatron of the protess of memoralization and commenroraI on can be

offensrve and rnsultrng 1o vrctrms, for exanrple vrhen repress ve qoverDments burld
statues to the glory of a drctator or establrsh natronal days to commenrorate the use

of repressrve authorrty r'

Menrorral srte5 cin serve as spaces lo fosrer publrc d alr:gLre;rnd drscussrons

on pa5t abuses and a comtron vrsron for tlrc fLrturF,

Memoflalrzatron processes can assr5t tn correctrng (lrstortcd versrons of
the past and enablrng socretres to burld consen:Lrs on; contmon hrstorrcal

na rratlve,

Memorralscan help keep socral and polrtrc.rl rssues on thc aqenda and can be
used for advocacy,rnd pcdagogtcal Dlrrpos0s,

Memona lrzatron can serve as a rem rnder of t he futrltty of vrolence a nd a pledgc
for the non-repetrtron of the past

Publi< Apologies and Memorialization in other Truth Commissions

To determrne rts approach to symbolrc reparattons and desrqn recommendatrons,

tl.re Commrssror'r consrder-"d expelences of other truth comrntsstot.rs around the
world and therr work on pu blrc apologres and memorra lrzat ron

54 The Truth and Reconcrlratron Commrssron for 5rerra Leonc (TRC 5L) used lhe
concept of "symbolrc reparattons" to recomll]end, .tmong othcr tllngs, the
creatron oI memorrals as a means to rertore thc drgnlty of vrctt,ns and f.]ctlrtate
healtngandreconcrlratron,andrecomnendedtlratvrcttmsandtlrelrcommunrttes
be consulted tn the creatton of the memorrals') Further, the TRC SL consrdercd
that symbollc reparatrons can address thc needs of vrc(tms for remembrance
ln thrs lrne, the TRC SL recommended that the governn'rent recognrze the
sufferrng of vrctrms and apologrze publrclv For the "actlons and rnactrons of all

_t

28 Dan elTa,ap[!cr lhe formal Prcsidenlollhe RapL]r\c ol Kcnya s.lasd.llr^ i0tholOctohera:apr,brr ho daytocomr€mo.rle
h s illa and named lf. d2/ allc. hrmscll

29 wlness to Inth Repotl al l\F g.na Leane Inth and Recanctt?\on Colnt rsno, VLkrnre 2 raq. 235
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55

56

governments" srnce rndependencer0 Frnally, the TRC SL recommended the use

of commemoratron ceremontes and date5, rn(ludlng the crea(lon of a natlonal

recor'rcrllatron day '' The TRC 5L rssued a call for publrc conlrtbutrons rn the form

of works of art to express people's expertences of the conflrct and asplratlons

for the future, thrs rnrtrattve was called Ihe Natlonal Vtsron for Sterra Leone and

conlrlbuttons recerved'2 were lntegrated ln an exhlblt that was roured around

the country and abroad

I lre South Afrrcan Truth and ReconcrlLatlon Commrssron (5A TRC), rn rts fi nal report,

Cefrned symbolrc reparatrons as "measures atnled at restorrng the drgr.trty of

vrctrns.lnd survrvors of gross huntatl rtghts vlolatlons Tltcse trrclude nleasures to

fdcrlrtate (he cortrrlulral process of cotnmemoratrng the parn and celebrattng tlte

vrctorres of the past"ri The SA-fRC recomlnended lnterventlons at the lndlvrdual,

comn.run rty and nattonal levels The 5A TRC also consldered the role of works of arr

rn rnernorralrzatron, for example plays that contrlbute to remembrance and publrc

d ralog ue on past vtolatto n s

I he Nitronal Conrmtsston {or Trutlr and Reconollatlon ln Chlle also reconrmended

synrbolrc reparatrons tn ihc fotm of creattott of nretnortals and artlstlc pro]ects

to recognrze the rnemory of vlctlm5 and promote peaceful coexrstence The

Comn] rssron also reconlDlended that the government fully use the N atlonal H uman

Rrghts Day to prornote respect for human rrghts r'

The Trrrror-Leslc Contrntsston for Ileccptlon, TIuth and Reconclllatlon (CAVR) as,

among other rnrtratrves, created a publlc Intelactlve exhrbltroll on lts frnal report,

located rn the old Drlr pnson I'lt also recommended (hat vlctlms and com m u nltles

be consulted llr the destgn of memorrals, whrch lt consrders "synlboltc measures

to honour vrctrrns o[ past atrocttles, Strer]gthen the Soclal commltment to oppose

repetrlron of such act5, are educattve and promote reconcrlratlon ")6

lb,d p.gc 264
ldem
ln lhe lom ol plays .ssays parnlrngs dIdlt,rrgs po.ms scngs and sculpl!rcs

R€ porl ot lh! Reparal ons ilrd Re I ab I tarron Comnnrl.e Vol 6 Sechon 2, C lra ple, 1 T, ulh an d Reco n. Lal on Conrnnssron lor

So!lh Alnc, F,.31 P.rpon 1998

Repcn ol lh. Nrhonal Trulh and Rtconcrl'alron Con rn ssr!. Ch le Pai r Chap'€i L 1991

hltp //wrwv cavr-ltrnorleslL' oro/
a;ett.t F|Elt.ponallhc ft io/ L.sre Codlniss,o,r /0, Rec.+non Tt uth .nt1 ReLonctraton Parl 11 R.comrnendalrons pagr 35
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On-gorng memortalization initiatives in Kenya

58 Current rnrtratrves at tnenlolrallz.ltloll and con]lnemoratlon tn Kenya rncluie

r The Dedan KImatl]r memorral at the Junctlon of Klmathl street anC Mama
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Ng rna Street

Tom Mboya monument erected along Mor Avenue rn Narrobr lt stands about
twenty meters from where the late Tom Mboya was assassrnated tn I 969

Mashulaa Day on 20 October rn commemoratton oF tl.te arrest of MaLr ,\4au

frghters by the Bfltrsh colonral government dunng the state of emergenry
oeclared rn l9 5,/

Namrngof streetsandhrghways,eg Mtrrr.rd Mbrngu5tre._,t Torr1 lllbovaSrrcet,
Vy'aryakr Way and Pro Gama Pinto Road

Namtng of publrc tnstrtuttons or publrc burldtngs, for ltstance, Krmathl,
Masrnde and Mulrro Unrversrtres

Recommendations on publi< apologies and memorialisation

The Commrssron rn se.tron 6(k)(r) of the IRC Act ,^/a1 man(lated ro ,.n,.rl.c

recommendatrons \vtth regatd to Ilre polrcy that shoulcl be follov,red or measrlres
that should be taken wrth reqard to the grantrng DF roparatroD to v clrms or thc
takrng of other l-I']easures aimed at rehabrlrtatlnq and restoflnq the hUn]an and
crvrl drgnrty of vtctrms' ln thrs regard, and rn the spIrl of [ostc ng reconcrlratro|t
and recognrzrng the sufferrng of vtcttms, the Corrnrrss on m;ll,es the followtno
recomm endatron s

a) The Commrssron recommends that the Government ol Fcnya, through
the Prestdent, formally acknowledge the occurrence of and apologrze to
Kenyans for gross vtolatrons of human rrghts commrtted rn l(enya between
I 2 December I963 and 28 February 2008

b) The Corrrmrssron recommends rh.rt StJte sccurltv ,.tqcnctes, ar.ld rn
partrcular the Natronal Poltce Servtce, thc Natronal Dc[ence F,]rces and thc
Natronal lntelltqence Servrce, apologrze for gross vrol.t tton s of h u nran rrg hts
commrtled by thetr predecessor a_oenctes between I 2 Decen.tber I963 ancj
28 February 2008, especrally acts of extraJUdrcrdl krllrngi, arbttrary and
prolongcd dctenlroD, torture and sexual vrolence

c) The Commrssron recomnrends that Ihe lLtdtct,.try..rpologrz,,to the people
of Kcnya for f,rrlrng to address rmplnrry cffecttv0ly anrl perlorm tts rolc of
deterrence to prevent the perpetratron of gross human nghts vtolattons,
durrrrg the penod between I2 December I 963 and 28 February 200g

d) The Commrssron recommends that the arr stnp rn Waqatla, Wa1rr, be made a

|9
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natronal rnonLrment to comntemorate the vlcttms of the lvagJlla massacre

The Cornmrssron recommends that srtes of other massacres also be

consrdered [or mer]ronalrzatlon,ln close consu ltatlon wlth the comm u nltles

a f{ecr ed

e) Tl]e Commrssron recommends that the Nyayo House basement (whrch

served as torture chambers) be converted rnto a museum and a monument

rn conrn'rer'r)ordtrorl of the vtctttls of torture by state securlty agencles

f) Thr. Conrnrrssron recortntends that the lmplementatlon Commlttee

create a sub-conrn'rttee to call for and conslder communrty proposals

(or n'remonJlrzatron and for fundrng for conlmuntty lnltlatlves almed at

commerTroratron of past vrolatrons, spectfic events and vtcttms of gross

huma n ng hl5 vrolattons

g) [he Corrmrs5ron recotnmends the creatron oI a Natlonal Hurnan Rrqhts

Day orr 10 December, tc cotncrde wrth tl're rntL'rnational Human Rlghts Day,

whrclr wrll be used to pronlote respect [or human rlgl]ts ln Kenya

Priority C: lndividual Reparations - Non

Who is eligible under Priority C?

Expedited

60 Prrorrty C applres to []d tvrdual vtctlms who have expertenced vrolat rons rn Category

I or 2 lndrvrduals who have the oppoltunlty to access materlal reparatlons under

Pnonty A or B cannot acceSs reparatlons under thls Prlorlty Reparatlons rn thlS

Proflty are functronally a symbolrc payment dcslgned only to acknowledge the

vrolatron and stdte responslbtltty The harm that vtcttms expertenced (an never be

fully reparred, and th rs poltcy does not attempt Io do so

What reparations are available under Priority C?

6'l lr.rdrvrduals are eliltrole fot monetary comper'lsatlon rn the form of a standardlzed

frve-year pensron ' lI the vtcttm ts deceased, compensatlon wlll be pald to the

rmmedrate fanrrly of the vrctlm J* The amotrnt of tlle peoslon per decedsed vlctrm ls

37 Th. pcnsron tor rnd vdual cornpc r,s al on rs p opos.d bcc?!s. o,lhe problenr2rc rmpl.mlnlal on ol lumtr s !m peym!nls rn h'rllrplc

conlexls rnctud ng tn K.nya such as lhe compcnsalron granlld for Maasei land clarms lvloreover lia pensron sch€m. rs lrme_

bound so as lo altow the governn enlol Kenya 10 plan lor a detoed cosl as oppos€d 1o an rndeinrlc lrrrn bas.d on lha hlclrma ol

38 Thc lmplemenlatron Nfcchan,srn wlt b. requred lo d.l.rnrne appropnal...gularons lo.quLlably drslnbllr rcpar.lrons lo

daccas!d vrctms lanrlcs Se. th. Chlern plnsron sEhcrne toran crample ol a polenlLrl lormu a whrch.llocalcd 10% lo a

sursvLng spcus., 3C% to lh! mother ollne d..!ascd .nd 15'j" lor aach ch d 01ll1. dac..scd even I lltrs amounl.d Io mor.lh.f
t0O% Pablo dc Grcrfl ed The Hendbaot al Rcpz,arrons (orrord Oxford Unrvus lv Pr.ss 2006) p 751

120



standard and does not vary regardless of the number of fan.rrly members elrgrble
as rndrrect vrctrms lndrvrduals are elrgrble for non-materral reparatron such as

resntutron of rrghts, drgnrty and recognrtron Restrtutlon of rrghts, drgnrty, and
re(ogn,tron. rrr(lud ng fo' erarrple

r Cr mrnal r,"ccrds of thcse who were wrongly convtcted of crrmes for
pol t cal reasons or wl':ose confessrons were extractcd as a result o[
iortu re 5 h ould be expLrnged

rr ln,-l vrduals wlro \r,/ere dented ctttzenshtp or tdentrly documents as a result

of d rscrrm natory polrCes should be q ranted appropflate docun]entatton

What are the evidentiary standardsre for Priority C?

52 Certarn classes cf rndl,,,rdrrals nray be deternrrned to be elrgrble [or rep,rratons
based on the vtct m mapp tg exercrse ln the event tl.tat evldent ary assUmpttons
cannot be made based on mapptng, rndrvrdual vt(trn.rs should demonstrate thctr
cla m based on a preponderancc of thc evrderrce standard

Victim Participation
63 Partrcrpat on of vrctrrls ," thl pI.o.as of desrgn, lmplementatron,,lnd monrtorng

of the reparatrons programme rs a fundarnental pr ncrple The lrrplemcntarton
Comnlttee wtll be requ[ed to develop pol,cres on er.]gagcrnent v.,ttn vtcttn.ts ancj
therr representatrves tl'lrouglt each siage of thrl reoaratrons process The polrcres
shou ld consrder

How vrctrls currently are rnobrlrzed/organrzed

Whrch vrctrms may be le{t out of exrstrng structures

Horv wonren and grrl vtctrms can most effectrvely parrtctpate tn reparatlons
procesSes

How margrnalrzed vtctrms can be facrlttated to parttctpate tn rep(trattons
processeS

How partcrpatron tn reparntlons programs can enhance v ctrm capacrty bu rldrng
to advocate for thetr own tnterests and (or)trlbute lo empathy amongst vtc ttms

61 Thc Im plementatron Co nr mrttee wrll devclop operatrona I gurdelrnes and prrncrples

3l Evrdcrlraryrequrcm0nlssho!raioth.c.nro!so.vrt,nrsaor,!h.!triiakcntoa.coLrnlth€d\iab,trjyntdr,j.re.ilyresotp/.ct
rn lhc conlcxr oll\e volalnns lrstod I,r th. cala9or,.j aho

Il



65

lor vrctrm parlrcrp(]tron to be applred when collectrve reparatlon measures are

rJesr gned a nd rmplemer'ttcd

The lnrplementatron Cornmtttec wtll revtew all operatronal plans wrth the vrew to

rntegrJtrng tlre votces of vtcttms ln the process The ltnplementatton Commlttee

wrll be specrfically tasked wlth pro(urtng regular and tndependent evaluatlons of

the lmplenrentatron Cominlttee lr'ltera(tron wrth vlctrn]s throughout rts mandate

Reports on vrctrm partrcrPatron and vlctrm satlsfactlon wlth the lmplemerltatlon

Mechanlsm and other reparatlons servlce plovldels wlll be submltted to the

lm plernentatron Commtttee every srx rnonths, and wlll rl'lclude a screnttfic sa mpltng

of vlcllln opll]ton on tl'lese l5suc5

Financing Reparations

66 The Reprratron Fund shall be.rpproprl,lted attnually from the Consolrdated Fund

Becausc. marry aspects of the reparattot'ts proglamme should be lmPlemented by

extstrrg governn.rcnt enttttes, thts provtdes the oppoltunlty for donor supporl to

Ihose rnstrtr]tLorls to enhance therr (apacrty to effectlvely provtde the requtred

servrces under the IeparJttons mardirte.

67 [he Co rnmrssron spectfica liy recomtnends that d u rrng the llfe of the lmpl.ementatlon

Commrttee, assets recovered through corruptton proceedtngs of the Ethrcs

and AnIr-Corruptron Corttntsston and the Kenyan Courts are used to fund the

repdrdllonS proces5

t)1
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Victims' Reparations Fund Guidelines

The TJRC s understandrng of reparatrons rs rn I ne w rh the defirr tton ltrov ded rn sectron
2 of the TIR A(t,rnd the UN's Uasrc pr ncrplcs on rhe Rrght to a Remedy and Reparatton
Seclron 2 defines reparatlons as foliows

ReDorclton meoD\ rltclnr['nr,q fhe v]rl,rDr by itpastta thct r./tll allpvnte lheI stli{et]iq,
compensate lhert so(tal, ntotal and ntotcnol lostes, atld tcstttute ther rghts

The UN's Sasr( Prncrples on the Rrght to a Remedy and Reparittton, whrch orovrdes a
comprehenrve Lrnderstandtng of reparal ons, ltsts nve bastc catego es of rep2r311gn5.
restrlu on or rc5tttuito tn tnteorunr cotnpen:at on, rehabtlttStton, 5atlsra(tton and,
guar,tl']lees oi non-repetttlon

Wh le the scope of rellaratrons rs l:road, tlte re5olraes c{ the Vr(t,ms,Reparalrons Fund
s hall be a npIed for the iollowrng purposes

,'r Compensatton of vrctrms, both rndrvrdually and communally

h Rehabrlrtatron of vlctrms by provrdrng medrcal and psychosoctal asststance

c Memona ltzat on

d Exhumatton, tden(tficatton ancl reburralol vrclrrns

l

4 The comnrrssron aDpre.ates that tllF ongor'rg constrtutronal and r,.5rrt'-rrronal rcforrns
accommodate and address vanous aspccts of reparatrorrs, rncludtng lustratron
(admrnrstratrve sanctroas), and guarantees or non-reperrtron (by reformrng-rnstrturrons
rmplrcated rn gross volatrons such as the securrty [orces and prrsons) ln.rddrtron, the
Constrtutton provrdes [or val|ous mechanrsms and facrlrtres that i.]re rcparatrve In nature
For rnst.tnce, rn addrtron to extenstve affirmatrve actron n]easures that should ouarantee
rnclusron of prevrously margrnalrzed groups rn polrtrcal lrfe, tltc equalrzatron firnd to be
used to strpplement Frovt5ton of soclll servrces ior prevlously nr.rrgrnalrzed regtons and
coUntles r5 partly rcpar,tt ve Eqtrally,Jsoutl ned tn thc Report,s chapter on uaonor,a
margrnalrzatron, llle devolulton frameivork, through rvhrcl.r a portron of nattonal
revenues wtll flow to countres, con5tttutes a strt](tural response to economlc Inlusttce
and margtn,'tltzatron A number of other devorved funds such as the Constrtuency
Development Fund (CDF) have a srmrtar ftrnctron

5 For the reasons advanced rn the precedrng paragraph, the Reparatrons Fund proposed
wrll, rn as far as compensatron rs concernec!. be a pplred rn favour of rndtvrdual vrctlms and
establrsh flagshrp prolects tn favour of communrtres rdent fied throuoh set (ntefla

6 The commrssron reconrmends that rn lrre wrth tl)c n nnexed polrcy on rep.rr.rtrons, the
tmplementatron o[ tl'\e reparatrons prOgram must p Or ttzc t]rqcnt tnte m measures that
provrde rm medtate asststnnce, servtces atld factlttles to thc moit,,/ulnerable vtcttm5

7 Aware that a recent reparattons program by governrnent lavcrccl or focused on a

ri
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specrhc caregory o[ vrcrrrY]s (lDPs from PEV), the Comn'llssron recommends rhat ln lrne

lrJrth rts repo;t (that relates to a wrde range of gtoss vrolalrons oI human rrghts), (hal the

rmplementatron of reparalrons prograrn mu5( relate to and cover all categortes of vtcttm s

The Commrssron recommends that the Vrctrms'Reparatrons Fund shall operate as a'no

lrabrlrty modeli rn ternrs of whtclr elrgrbrlrty for an award ts based on berng a vtcltm who

n]eers set cnlelra (based on loss or rnJUry suf{ered) even tn the absence of an tdentrhed

perpetrator Havrng cotlstdered varlous dpproaclles adopted by other IepJratrons

proqramg, tlre Corrrrntrston belreves that thls 5 the besl apploacll as lt guaralllees a(cess

io lustrce fo r th" gr"ate5t ,u n.ber of deserv,g vrc(,ns !vho would face d rf6cultres should

the rclentLhcatron of perpetrators be a precondttton for eltgtbtlrty Funds obtalned from

rdentrfied perpetrators through avenues provtded rn tlle law can benefit sPecrfic vrctrrns

or be added to the Fund to benefit a larger group ln approprrale cases

The Comnllssron proposes tlre adoptlon of the dehnltron of 'vlctlm' used ln lts report,

wl-rch s consrsteltt wtth tnternJtlorlal human rtghts rl'lstruments, ln partlcular, the Baslc

Prrncrples on the Rrght to I Remedy and Reparatron and Rule 85 oI the Internatronal

C rnrnalCourt 5 Rules of ProccdurL'and Evrdence Ln lttle wtth these ttlstruments, a vlctlm

rs a atural petsott who ha5 suffered harrn as a rcsull of the commls5lorl of any gross

vrolat on of hunran rgltts A vLctln'l tncludes sonleone dlrectly af{ected by the vlolatlon,

as well as relattves of that dtrect vtcttnl

The Commrssron notes thal because the nature and destgn of the body that rrnplements

reparatrons rs crucral to tl'le success of a lepilrallons prograrn, the Reparatlons Fund musl

conform to at least the followrng lnlperatlves

9

10

a 6ender 5ens t vrly lnd petspecttves ln the deslgrl, strLrcture, operalrons and

cvaluJtlon

b lrnplerllenlatlor'l at lhe Cour)ty and Nalronal lcvels,

c lnvolvernenr or,rctors across varlou5 government nllol5trle5 and department5
grven lhat reparatlons needs lre dlsperscd acro55 almost all mlnlslrles
(rnfrastructure, housrng, lands, educalion health and finance etc),

d Consultatron of vtcttnrs al all stages of the deslgn and rrnplementatron of the
reparatrons pro9ranl

I I Tl]e Commrsston recommends thal the govelnn]ent commrt an lnrtral KES 500m to the

Reparatrons Fund
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.)ames H Grr.iu Mv,/rra

NAME

Edward n kongoOyuqr

.Joe Nlorogc

Krongo Marna

Florence Nyagutllc
Murage

Kamonye Nia nj('

lvlunene Kamdu

Ircdnck ML]ragc

Gathuku

Stephen Mulrlr K rLru

Wllson Nduatr NJoroqe

Francrs Nduthu (aranla

Gcorqc Chrteclrr

Osu ndvra

zachana Kafiuk, Mwatl

lackson Marna

Wangombc

Petc,r G Krhara

James Nlau WamlrLtruru

Grtafi Cyru5 MLrragun

Wachrro weherre

Mwangr Stephcn

Murer!hr

I :()

CASE NO.

HC Mrsc App 1309/2004

HC, Mrsc App 1310/2004

HC Mrsc App 1323/2004

HC Mrsc App I313/2004

HC lv4rsc App 34/2005

HC Mrsc App 1743/2044

HC Mrsc App 1741/2404

HC Mr5c App 1144/7044

HC Mrs( App I74212004

llc Mrs( App I74512004

HC Mr5c npp 409/2004

HC Mrs( App 1 183/2003

HC Mric App I I89/2003

HC Mrs( App 56/2005

HCCC 3829/1994

HC Mr5c App I 185/2003

HC Mrsc App 11a2/2403

HC Mr5c App I 184/2003

HCCC 625/2009

VIOLATION TYPE & DATE

lllegaldetentron and

torture - 1990

lllegal deterltron, Iorture,
and unfarr tnal 1990

lllegal detentron and

torture - 1986

lllegal detentron, torture,
.nd unfarr tnal 1990

lllegaldetcntrorr ond

rorture 1986

lllcAal detentron and

torture 1987

Torture - I986

lllegal dctenron and

torrure - 1989

lllegaldetentron and

torture I987

lllegal detenlrorl and

rorture 1987

Torture,rnd Lrnfarr tnal -
r 990

Torturc 1986

lllegal dctentron and

torture - 1988

tllegaldeteotron and

torrurc - I988

lllegal detenlron and

torture - I986

TortLrre - I993

lllegal arrest, deten(lon,

and torrure - 1988

lllegald,llentlon and

torlure - I986

lllegaldetenrron

REPARATION S

KES 2 5m

KES 2m

KES 2nr

KEs I srn

KES l5n)

KES lm

KES 1m

KES I 5nr

KES 2m

KE5 2tn

KES I 5nr

KES I 5m

KES 2m

KE5 2m

KES 2 5m

KES 2 5m

KES 50m

KE5 800,000

KES 7,907,01r
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List of Adversely-Mentioned Persons and Recommendations of the TJ R(
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Hc unLtBILrli drlr rod rnd nielrd

phv5r(Jl vro.rxc Jid L rl trld,llcd ( ul0rli

rurp(lcc u{ hr, n9 to.n

n 2001, hc wr5. nrcrLLrr ol

SLrngu,unquvB linlc grouP th
url.Bfulry Crl rrled rr)d m?ltd p\rrl(.
vDl.rr(. rnd nl mrdJlcd onzens

rLrip.(cd oI hrvrnq rlolcn

ln20ll, I c !J5 l n.rrrttrul
5unqu5urrgu vigrh rro qrutp Hlr

urh\!lu !rdrlr ncdJ id rr cl0d p ryt ()l

!ru.n(r JrJ nlr'nrdJCd ol 2'rrrl

rulp?((ed olha! n9 tlo cll

11 2001, hrw I me nbd of

tunquiunguvrqrllnle giouP He

unhrv{! y dll.rnedrnd mdrd Phyrl(.]
vrc!.n(.rnd lrmrdrl.d(lurn,
1u5pc(r.dol havrng nolcn

OATE OI NOTI(U

SU li4t'l0ltS

)0

)5't ilaxh2All

t/'tonuar/2Atl

l7 lanJary )0ll

2A

RE(TIPT OF

RTSPONSU

HUntil6 r,iAIUnE0f RtsP0rst

llcJllc rdd thc(tr [rofJ

lh.pptared l)tlor(, toc
(onrmrsrDn dur ng rhc

hcnrn$ n Narrobl

Thcwrlnei5dppcard brlorc

lhc(ommrriron lur. hIn n9

or 8'^Apll 20lJ.nd d.nrcd

Ihc.lkq,rl on!

H.wr5 nvrirdron td [qhl
o hrirokrnIhcs.dlri. r

b!l dc(lrnsd,(lrmrnghc hrd

nodorurncrllo, (rhrb lr ol

,rnyvJlue Io lh((omr,6! on

ll? J lo dcnred h;vrng

rn!lrr.l l,il( Jrh.hrd kfi
govcrnmcnr,ervrrclrnd wrt
rn lhl: Nclherhndr 5.,rving

oMMr55t0r{',s f TNDtNGS &

Rt(0Mlrttt0lIt0l{s

Th.(ommr$oni
rnv.(r9.tronr r.v..l.d lh.t
Mr, R.o l.lt.nploym.ol
r5. Pubt( prorc(utor

'n 
S.ptlmblr l9El.nd

mrghr h.v. p.rnop.t.d

th.Drr.dotol PubI(
Proe!(Utrontrolfurth.I

tfi.0r.dorol Publ,(

Pro$(uoon, to und!rt.l.
lu rr hd rnY.rr r9.no n5,

Th..ll.9.lron wrt
d|'prov.d

Th.(om $ron
rG(omm.nd, th.t th.
rndhrdu.hrhould nothold
publ(olfc.

bylh. Dr.ctor olPubI(

tt.0rr.doIof tubl(
Pros!(ul ron lo und.rt.l.
furth mv.nr9.(nnt

thr 0rr.do r ol Publ'(
Pror.(otronr lo und!rt.l.

th. Dr.(orofPubli(
Prora(u(mnr ro uId..lal.
furth.r rnv!,trgrtlon!

rh.0rr!(or I Pub|(
Pro!.(ut|onr r! undarr.h
lur th.. rnYc(i9.1mnt

R.{omm.ndatron lo
th. or.dor ol tubh(
Prora(Utro nr io un d.ri.l.
fud h.r rnv.(r9.tnnr
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.tt6tDvt0ufl0[

ln 2001, he wa! a mQmhtrof
Sungutungu vigilanle 9roup. Ht
unl.*fuily detlinrd and mcled

phyrkrl vlokn(( ind intrrnidaled

oiiren! 9u9pc(lcd oi havrng llol.n.

5) ln 2001, he wal r mcmhcroi
Sungunrngu vigilante qiout He

unl.wlully dcrainrd rnd mcrcd phyiral
violctue and lnlimid,rted(lt rcn5

!uipe(trd of fi ,vinq nolcn.

ln 2001. h( wa9 i mcmber of
Sungurungu vagilantc amup. Hc

unh#ully dcrainrd ind mcrcd phy!kil
viohn(e and inlimidaicd (ilirm5

surP(led ol h.vinq nokn.

55

ln Ih! wake of 2007/8 poslch ion

violcn(c, hc wari nemb{r oli gan0

lhil (ommirrrd ,r5on m M3lonqq

6wa!!i

ln l98l whrl\. hew. aD0m hvcta.
hc aurhorird rhc unlawfi ll rcn 0f 45

propk lron l(ilobo Lo(arion. Bomcfl i

0iri1ion,hrriT. eleDilni(lii(o.r!t
Provin(pand dcliincd lhcm at Taveh

Pokc Slelion andVoiRem.nd Pir50,r

h 1981. while ha w.5 . 00 m lterihmd
in 1981. he dulhorred lh€ unhwfulan.!r
ol rcsi&trls in Mernbsvrni, (wa lc diixi(i
in Coan Pro{inc and dctelnd r6rdentt
andde!troycd pnpcrty.

Whilc. (hief in Mrambwcnr iulho,ired
Ihc,rrrc!l of r(,ridenrr of Nyumb; 5r1i.
Msambwcni, l(wiic Dirtri(l of(oait
Prcvin(e; inl rm ld,tt ion, llrclt and

unlrwlul detcntion of rc5idcnls and
denru(ion ofprop.rry

Whilc bring rhe (haiL Xwilt (o!nty
(oun(il,authorired the arrert ol
rerldanlt o, Nyumbi Srta, Mtambweoi,

Kwrle DiilI(t of(oa!l Provin(c;

iolimidation, aficn and unlawJul

ddanlionof reladanlt inddcllru(tion
ofprope(y
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DATEOT XOII(U
SUliltl0|ll

1/\ lonMry 201 )

17r lonurry 2AlJ

2t" lon ory Nl)

84 lohuory )01 I

NE(IIPTOT

RESPON5U

H nl[6

)0

r35

(oMli,t l5Sl0l{'5 tlx 0lll65 &
RlcourtilDATI0[5

tn ill

IATURt0f RtSP0NSt

Ne d.nicd th.alhrdtion! R.(6mm.ndition t6

tha okedorofPubli(
Prora(utionr to und!rtrl.
f urther ilvartlg.tionr

Hcdcnrcd rheillcAitiois. Ra(om n endatlon to
tia 0iredorofPublk
Prote(Utionr to undartile
,urther invertlgationi

lh dcniei ihc rllcqario'rj Re(oln m endition to
the 0lredorof Publk
Prora(utionl to und!rtile
further invetlg.tiong

Nc dcnied r[.rlcAarion!.

li.,.ipoidcd by dciying
lhc allcqalionr in toto and

!lalcd lhat hcwa!notrn
hir, hvora in 1981. b t

w,r! i Il0 | in Wc,t Polot
uP to 0rtoberolth€ rrmc
yeir b(lorf p,o(reding lo
lhc lJ( fl]rlurrhcr nudie!
He (larmcd hr wa5 D0 !n

hirr ,i 1980 bur drd nol
hindle Kilobo and a he

rimr. Taila lavcr. 0i!lri
hid onD lhrrc divr5ionr, vi.
Wundinyr, Tavpti rndVoi.

B.dcnrcdrhc.ll.ranin!

0ur inv!rtigatlon! r.v€.led
lhal the evldcn(. of.libl
wat (0nvlndng. H.n(e
individu.l (lilp.hility
dlrproved.

Re(ofilll€ndation to
th.0ir.(orof Publi(
Prora(lltiont to undaltrle
lunh.r inyattlg.tloll'

the 0irertor ofPublk
Paore(utionr to und.rl.le
fu herinvarligilionr

Ra(om mendation to
th. Dircdor ofPublk
Prorcotionr to undartal!
further investigalion,

ne{onmenda!lor to
th. Dir.dorotPubli(
Prcreotion! to und!rtale
further invertlg.tionr
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Nltilt

RI(HARl) l(IEVJTRAIA

lrllr,r/tlR/010/ll

,ERTMIAH I(IMUYA

TIR(A/IR/017/11

TRASTUS lRlMlS r,laitUNANl

Itl(/r/tlR/026/ll

IITilOTHY SI(HEI IXA(HON6A

Irflai r/rTR/01//rl

AflA[IOCI'ACl(S()N

1rfitt/1nt/0?8/rl

(H0{ataLtas MSlIlJlll
Ttfl(/L4RI/1r,)9ltl

(lttsAHGxlTll

uRtL/rl u0l0/rl

(HtPl[GUR dkr A,\10! t^Motl
S MOIWO

IlRUUrFV0r2i rl

t3r

A LtT6E D VIO LATIOII

Whtu rrrvrng Ji.r (h d olK Iobo

M,)JJrJ!nI0lJ lr ldwlJ Drl L,r,rn.ruly/

Au!Lrn l9rl,hc.ulho /cdIlreurhv'4ul

Irc!loJ45 ptoplc fiorn I l0bu tu(rl,on,

Eo rcnrD uiro .lJlaIr(lrDNr(l n

(oJrr Provnl(c, I tqrl dilclrlrolr.rLLrvelJ

PDk.Slnlor nrdvo Rcmrnd hllo

\4hrh 5ervrnq di r 5ub (hl.foll(rrobo

M.dar,r5r fl n Trr,r TrvCo Dl,lrr ( l, n ]uly/

Augln 19El,hc rulhouci ll,.unh#L
rrrcn ol45 lxophtDnr (lLbo Locl o ,

Bomrr D vnor,lJ I.rhv('h I x,,(L rn

(o,r, ft!v,r(c ,lkqJ dclLlrlrof nIJvtlJ
ft)l(. \.n o r ardVolRur r rd llllolr

C1u ,r ,!ul 26' l(brun / l0Ul1, $h kl ,r

rncrrrb(I0lrhe !tUl n) h.r qroLr! wrr

rnvolvrd rn lh0 rbd!(lon,rnd beilNg

ofvr(l ri rn Surl( no Jlcr, (hcplu!c

Lo(.rr,on, [1lfl90n 0,11r o

A,. hDd(,roflL0[ p Dnnrd nrl galcd

nrd/or ordcrtd Irll,rr9! !1^r\L ]r by ut(

ol quni rndolho,(,udeN'aPcnerrrr
.lrnkoij j rulv lU!7 r,lLoLl7 00pnl

rn Iororov hgc, (l opla,l vrlhgr

Du[rg innu(l l] SlDf on l'
Novcmb.r 2006JlrboLl ll 00p m rn

on(crr wrlh olhcrJ, phnncd, Ln!ll9il0il,

ordrrd krll rgrw lh n (hcPhri to(Jt o0

Mr tlgo

DurngJ rui(I n lcpleml'(r 1992 by

Bighdad Soyr n I Jq,onpo\t'hrCrIr
wJlr mcrrbcr hcpldnned, rnnrgilcd

rndi orordered I m!5 olPcr,o )r il
f huurulu. (lrebc!(t tub to(,riLon.

(hcpIL]bc Lo(Jl$n, thopla ) U sron, Mt

tl90nDrfi(r ln rhr (0urlc ollher,r d

rur(h, rnvolvrd hrfrrcllrn lltr beil rg

oivr(Ilnri who h.d Irfucd to(ooprrrlc

ounfl q in,rlr,r(l by ttJf nr lrrrr,

o[whl(h he wrr r rirriber hc rn

(ol rDuJ,ro,r wrrh olhcrl lllrr\cd
r rqnrd, rrd /or ordc(d lIc l,l r]9 ol

p.rro[t]rl(rrylngrY h9r (hrplJ 5

DLrrnq lh? l9E9 fhrpyuk Phrse I

Sru ?T(nr Progornm..rnd morr

prrll(ul.rly 0n or rboul l{ I lPr llq89,l
vrohnl hId (0n(ll(t.rupled U.lwrrn llrl
Mo5op,)M loy ( JrlJ, rn Ahr(h re thol

r ( nn, thcrcby(ru5 nq llrcm rcr our

bod y rnjunct

0a1t 0t I0rcu
SUMlil0NS

RE(tIPTOF

RtsP0[su
HUnrfrG

)J" tn t )All

)l'ld uaty 2-11

1;^ )J.ul / 1A1l

1l' tu,u t )All

17' louuoty )Atl 26'" tl,t h )AIJ

)a

IIATURTOI REIPONST

A hqJrlonsd.nred Th.l no

vrol?nrc ev.rloolph(l, bul

admrll rh.l hr h.d. d rputc

wrlh n!$hbouBoY.rr Pnal
oll.nd

(0Mlifl 5stolt's fl I0H6s !
RE(0[,!MCN0ATr0r,lS

th. Dr.ctorolPublK
Pror!ortronrlound.rtrl.

Ra(ofimandatlon to
th. Dr.(torolPubllC
P.or.d no nr lo rnd.n.l.
funh.r rn!!rtEaliont

th! 0rr.ctorof Pubft(

Pro!a(utronrlo und.rtala
rnv.rlryatr0nr.

R!(omm.nd atron r to

th! or.dorofPubl(
Pro!.(utrontlo!nd.rt.l.

th. Drr!dorolPubl(
Pror.(utonrtouId.rt.h

th. D|l.dor ol Pubft(

Pror!(utlon, lo undcrt.1.

th.0rr.(tor o{ Publr(

Pror.(!tlonrlo und.rt.l.

th. or.ctor ol Publl(

Pro!aotronrtound.nala
inv.(i9.ron3
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llalt

r{rll{4fl wasaMA l{a5at
lRmrnyol3al

R0BtIl(l80lt6E
TrR(^7!RT/0tl

r 05(HtMtNGWr
IJ&(/r.,1nv0ly1l

ns0st0t
r)R(^/Rvol5nl

MATUWIMAI
IJflULNTR/O]7/]]

,U DI(IARY ((HITF flI GISTRAN

JUDI(IARY)

IJRUL/NI/O]9/]]

FRril(lS 14 XYtlltt
IlnolrRI/010/tl

altf6tDvtouTt0ll

lr M,iijrer in (hirgc of lorc5tt ovtrew
th. lllcqald(irion oflmoi(lc5 ol
llo,nbc foRn r nd ircquhrly illocicd
lh. emc to himlPlfind roorh.r

0rTt0r [or(v
sur roilt

lrtlotxtdty20lJDurirg ao altrd on oraboulr]rluly
m07 by lh.StoF millB grorrp,ln *hkh
h? wa! i mcm bcr, he planned, inrtiri ted

and/or odrnd rhe lillinq of perloi,
in Tororo Vilhg., (hept.L Dlvirion. Ur
[]qon

Dumg rn ini(k on or about lr luly
2007hytheSLDI miliri gro!p,rn whi6
hc wal a ncmbcr, hc planncd. innigalcd
.nd/or ord(red the tillin, of pei!cii
wirhln l(aDnalhom. llllaq., (h{ptri!
Divrircn, Mt tlgon;During tknid
alla(1, he sJr invoh,(d in (olhdtng 6net
eid loolinq prcpcny.

0urln9 anitta(kon o!aboulr l{ July

?007 hy lhe ttDt mihli. group,In wh(h
ht'wai a mcnhci hc planncd, inntr ed
lnd/or 0d.rc{ rhe killinq olp.6onj
wirhln l(ipn.!horuVilh9c,(hcprai5
Diviiioi, Mt tlt]on; 0ufi n! rhe !aid
,lU.l, h( w,l involycd n(Olle(tmg llnes

rnd looting popeny.

During an attad lomc time in

kplember I992, tlE Baghd.d 80,5

milllii group of whi(h hc ae, the leadcr,

pl.nned, inlligaled ind/or ordered

lillinF wilhin (heturubr (m bm.
9lrcam), (hebwrek 5ub-lo(alion,
(hcpkubr [o(aiEn,(hrptii! Division. I
Llgon0isrri(r.

hme lim? betwcenl999 ind the year

)0m imguhflyand illeg.lly brneinpd
Irorn hcquhrrllo(,rlion ol Hombc

Iorc!r hnd, wit hin Mi rht, (0nn ilu.n(y.
Ihc rid ello(ilion ir rad lo hJw
bPan o(hcnntrd by thc thcn (cnlra

Pmvin(ia I (ommilrioner. Mr. Pelcrl(iilu

0?hycd and/ordcnkd ju5ri(e to l8
mcmbFrs ol l(ugirlmo Livcslod hrme6.
R.fcren(e w.i madr lo li,iioba (ivil Suit

N0.989 of2m4 fled by ]8 m?mbefi of
l(uglnmd Iilctlo(l hrm.B, (e9on9a

caidin, illcA.l.llaahmenl ol thcir
(rllkrionh l(5hr. 6,(4 1,90.00.Ih.
(ommi$ion wis inlormed lh.l derpite
lhe phinri{, hiving duly lodq.d (ivil
poftldingrit theHigfi (ou,lorlh.
hrl riqhty€aR,liillc orno Ilfod h,t
b.en expen&d by rhl lan.r to hlve the

malkr expcdilcd lo (ondurlon.

1lt lotNtott2011

NE(IIPIOF

8tJP0r{5U
H f,lll6

2gttebMty)t)

ii lt)r,l
137

(0 rsstoll's flilo cs &
nftofiMtxDlTl0rsNATllRE0r RtSP0ISr

Allcqiliondcnied

llo rc!ponr rorheallc0 ion

ne(omInandadont to
th. Dlr.dororPubli.
Prorecutionr to undanala
inv.etigatlonr.

Re<on mendation r to
the Dire(or of Publi(
Pror(utionr to undartale
invo(ig.tionr.

Ra(ommandation t lo
the Dlredorof Publi.
Proieautlons to lJnde rtala
invartigaiioor.

f,a(onfi.l|dation, to
th. Dire(to.olP!bll(
Prore(0tionr to undeltale
illIe'tig.tiont.

ne(ommandltion!to tha
l{ation.l Lend (ommkiion
tourdcrtikefurth!r
hvertigilionr.

tte (onmirrio n on tha
ldninktrrtion of Jortk. for

8a(ommand ion toth.
l{.tion.l Li nd (ommirior
toundart.lcfurth!r
invertig.tions.
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lls

AL LE6t 0 Vl0r.al l0t{

0norrboul Novenrbcr 20U r .tDoke

oprrrlron.l lh.rdorr(d, [crfo tub

Lo(Jtro r rr Kwan?J,IItnl Nzora DrslrIt

ol nrfiv.r ey Pov n(e hehlhd.nd/ol
prru(lpJlcd 1n lhc cxlrrluJ(rl kll nq

Drr(rly, wolvcd o p.rp(lr.l ng uo ci(c
dur r 9 Ptvul)00//2008 al lo9o!

vill,rgc r Meu 5unrrr rl turr',0 , hr0Nir

DN nor MoLc Drrlrr(l n HrllV,lr (i
Prov l(r, wh!h letl to lh( hllrr! ol

(rirrr .rr'0r 0olnrqinJ(|nr!(l on

of prop.rLy \N,11!r ll)u,r(,r

Hcwardrr(lly nvol!Ld npcrpctr,rlrrg

Yo cn(c dulng Pivol2c07r2008.l

luul tiolo D rrr(l n Rr{lVdll0y Provrr(.

whrLhl(d lo Ilrr k ,n!ol(vllrnl,arrorr
ooI n9,rrd dcnru(l,on ol ProPnlY

D re(, y nyolvrd n Ih. PcrPcudl,0r 0l

lh.1007/7008!o1l ch(lcr) ! 0lcn(e

rrhrrr nJVrlrgo Kiqcn,r larrn n

l rbuoa 5ub lo(alLon Rr,1v.ll.I

!ro!m(c wlr!rl'hrte ct ir01 wela Il (d

Drr0(l y lrrvolvtd rn lhe pcrpdolr0 I ol

l1l'r 2007/2C$8 pon cl!(rrorr v 0lun(t

1l loguoV h9c lillu sunrm ' 
Lo(nlon,

xirn,rid D!v1ron, Molo n n,flY. cY

proul( eIcre lhruc ( hrtrwcrl hllcd

0norJLoul ,ile 7C07, wdl prNy l0 kq,ll

h.cl ,95 liLJr @ordrnJlcd dLrc(t d r Ij
or ld( tJr(d rhr JIIJ(kr dlhrr hrl'r I

K!r10lo(rlrof . rurcso I)Lrlr (. R II

Valk, ho! (e loJi rq lolo,roll,vct
andiJcstudrori olproFrll

0nor,rbo!l Dc((mber 2007 .ftcI la nd

damrl(.non axcrfi!clt(hcbYUk, wrs a

r embcr ol SLDf rnd prrlIrPncd ln lhc

ll.9.lnB.nd,/or omr15rcni ol th. group

rn(lud Ig mctrnq oul Phyr(r]vroL.n(.
on nnlo(cnt(N Lrrns Jl Inrb.kJl5r

Vrlhq. !eldtl 5ub l0(rlr0rr [,5r*Jr

lo(,rrrcn, Sdboli D0rErr IInx r\zorr

DIlr(l ol R ltVJllty provrr]('

Ectwee[ ]irru.ry.rrd f cbrurr/ 200E

al l(rlihr funn.leldeliub lo(al,orr

{LewrLLo(,rlrun Srbol Drv rron TI.nr

Nrorl C,rrrrl ol fl rtl Yrl,.y hoqote

hr(ondu(led vrolcf l rllJ(k, Jqarllll

mcnL.ri o, olher (ormu Llict I v nq

w,rliDrh.ed.rrr nlrtrh nl! leC lo

lhclo(elu cir(lLon I Lroq. dgrtvou!

,IlJu I o,,r'o(ti,1 rl d Yrdull!

Dlt t 0F tioTr(u
SUMMONI

1r' hhuotr 20l)

ll hrhly)011

1l'ltnu,y)Al]

t/' lonoory 2011

1l\rt1uort2A1l

Rt(flPT0r
Rtsr0t{sv
HnR tG

c0MrJ ts5t0 N's flilDlri6s &

Rt(0Mllttl0ATl0t{5NflURT OI RESPOII'E

H? dcllcd llc.l]cailrcnl

)J'lh)01l

)a'M\th)All

1k dcnr.d lhr rle9.llont

lle drnft thc r lloqrl Ent

Hed(r(d Ih.,r carlrorr

Hcd!f r.d lhcilkqrlronr

lhdcncdrhci hgrron!

Hcdcnrrdlh..llcgrlDn,

Rrromm!rdation to

th. Drr.(oroltubh(
Prot.(lltio nr to und.rt.I.
f urth.r rnY.rli g.tionr

th. Drr!(torol tub[(
Pror.cutlonr tound.rt.l.
furthar rnvartr gatron,

th.orr.(torolPub[(
Pro!.(utronr to und.rt.ta
lun h.r rnv.nrgrtiont

lh. Dr.(or of Puhft(

Pror.(Utro nt !o un dut.l.
f urih.r rfl r.ttrg.tront

th. Dir.(torol Publk
Pro!!(0tron, to urd!rt.l.
lu (har rnYa!trgrtron,

th. Dr!(lor ol PubIc

Pror.(utronr to und.n.l.
furth.I rnt.lt'9.tio nt

th. Br.dor of Pubft(

Prcrxutlonrlo undartala
lurth.r hv.rtig.lronr

Prora(!tronr lo und.rtah



AME|l al-rE6E0 vr0LITIotl

lnvolved n rhe planiing, fadlital ng

ind/or erc(t,ring ?007/8 P0il.rh(lion
Violcn(eat |(io t.rm in Xurcloito(ilion,
xurctoi Dirrlkl, Rifi Vellcy PDvir(c,
whi(h hd lo lhc killing ot(ivihrnl and

dcrtru(ion oIpropcrry

0n or abour J,rnuary 2m8 du,rng rh€

Pon. e( Dn Yrclcn(c. hlled aid/or
parltrpalcd in rht kllmg ol(ivihns
Mfi rc(hi Irad,nq (cntre, in Mlrcrerhi
Lo(rtion ol I!J9cr] DN6ion, lbibitak
Dirrri(. fl rh V.lky Provin(c. while ct hn i(
prc6ling alon! Rrvrno. .luru noid

Bclwccn Jinuary iod Fcbruary :008
rl l(.l.ha [arm, lcldct sob{o( ion.
(lliwai lo(.lion, Saholi 0ivirion, Irlnl
liroia Dirrr(r olRifiVrlky Pmvihc,
hc cond[(lcd v 0lenl a[ad!igainit
nrembeB 0,orher (0mmunilie! living

vr'lhin lhc i.id.rca, yihkhe ! hd lo
Ihc lo(clirl rvi11on, hl|nq indqri0vou5

,rr!aull nt inno(rnl rndNidurk

0n or ahorn 1998, whih iervinq ,llhl
irc. A5rihnr (hrcl Ior (apciloto(ilion,

lomclo Divrrn, Iurkana tanjl Rri
Va hy Pro!h(c, odercd thc krlIi9 of

som lime m lhf yr.r l99l.t lnmi Firn
in l(u'6oi0irtrkl nfi Vrlry tlolin(e,
hc i!!llod inflemmalorytlal?manl!
(,ikuhred atindtin! mcmbels ofhi!
(ommunily rnlo violetuc, leadiig lo
r60n.lilling ol(Mli.ni, rap. and

dcttrwlion ofpronefly.

Somctlme in lhe ytar 1991.1/\r mihrm
In l(ur$oi D,rt ri(1, firft Vrlcy Provin(e,

In].d innrmmato,y n item.nB
(,rk!lircd.fl rn(lrin9 membtr5 olhi!
(ommunily intoviohn(e, eidinq to
ilIon, lilling ol(ivi]iant, ripe and

dclxu(lioi ofprop.rty.

Somc lhe in rhtyrir 1991al Anmih,n
in l(ur€5oiDistkl, Rth Vallcy Pro!in(c,

i!nred inllammilory llat€mentl
(akul.lcd rl rn(irin9 mcmhf,r olhie
(ommunily into vioien(e, lceding to

,i5on, killing ol (iviliant r.pe ind
de,trudion ol properly.

Some lime in thcyc& l99lat
lrimi Farn in l(uGioi Di5lrkt, Rrft

V.lley Prcvrn(.. rltud inlLmmitory
nelcmenls (a1(ltl.ttcd al in(iting
mcmb.rrof his (omrnunity into violcn(e,
le.dinq lo ir$n, hlling o,!y,li.nl. ap{
,tnd de'rrudrn Df propcrty.

IIATURE Of RESPONJT

Hcdcnirdlhcallcgalloni

(or,tMt5stoli's rr[0tnG5 &
BTCOITMENDITIOIIS

IOUF

Re(ommpndation to
th! Dir.dorof Poblk
Prcsr(utionsto undeltah
further invertigationt.

oalt 0r il0rcu
sulitMol{s

17^ lonuoty,)01)

RT(EIPTOF

nt'mIsg
HEARII{6

82

8l

84

85

87

88

89

86

PETENMIBEI

IJR(/tlTR/05r/11

SAMUTI.IiAMUIII
TIR(tutTf,/0t2/11

MOSEs(HTMIAI
IIR(t/TR/ot2ltl

M0DlN6 R {6Et

IJn(/L,1IR/0tyrl

,01llfA (HtPt(ur0

T.rR0L1tU051nl

JOHI] TAN6TT

IJR(/L/rfT/055/tl

II.UA{DINTGETIfi
IlRolfrRI/056n l

sr 0ll(Htst|(TES
IJf,UI./IRT/058

l7')onuuy)01)

lI'lanuoryNlt

2e febuoty )01)

I l'1. btuott )011

R€comm.ndalior to
th. Dir.do.otPubli(
Proreautlo|r' to undanala
funher invrstigationr.

Re(ommendrtlonto
th€ 0ir.dor otPublk
Po9e(tlont to urdatala
furthar irwafigationr,

na(onftlndrtion to
th€ okedor ofPublk
Prore(lJ tion! to undana*e
further invenlqationt.

Re(ommafidatlon to
th. Dlr!dor olPubli(
Pror€otionr to und!rt.la
f urther inv.nigatior!,

Re(ommandatlon to
th€ Dlru(tor ol Publk
Prote(utionr to undortal.
fu rlher invartiqationr.

Recom menditlon to
th.0ir.(or ofPublk
Prose0tion, to undenik
funh?r inye3tiq.tionr.

Re(ommendation to
the Dir.(lor ofPubli(
Prore(utio nr to undanak
f urth.r invettlgationr.

Hcdtnicd thrrllegali0ns
ind diimed hcwat in l(ilalc,
Ilan, Nzioh Di!l,ktand only
(amc lo l(ur.lor h 1994 wh.n
ha boughr r larrelolland at

Sohal(oInpiny

t39



90

NAMt

ALI(r l(0t(H
IJROUIRT/059/I]

(HELUK(IPI(O6E

IH(/ RV06rrl

xtBw0T sAil6

TJB(A/ RV065/ll

t(PToR0M0s r(lBvvaLt
I lRt/l/llH/0b,rrll

ItRtrillAH ts5t(oll
IJRoU tR/067/11

FUNDt0(!llEl{6
LRt/L/1TR/064

6E tfrL N0cr0
llRUt/LIRi 06rti

INSPE(T0Rrl}ntSUfltSA
Iltou IR/06vrl

ILLE6EDVIOTATIOIT

ln l,i1c20l]7Jl)d n crlly 2008, Ie
1/r$ pfivy ro rleqrln rctrrgellLJl
(oordrxrrcd, dtretlcd rrd/or hoIlncd
lllc.llJ(li,]l l( o hrmrniurcrcr

loolron, lur(5or Drtlr(l ll hVJ hY

Prov n(t,leid nq lo o!1olIK'rrnd

0n ur rDrur J Lr.ny 2U|]8 durLng llrc

Purr Ll(lr0nvr0 err(r |)rfi0d, k llcd Jr /
orfJrlr(Ltrilrd illrc I l rq ol( sirrrr!,)l

MurLl(ri l,Jdi)o((Ili( n Mulerrll
Lo(rr orol Irrgfl r 0 rl or l(orbr'ck

0trr(l lirll!.rll0/Proqfc wlr t cllr, (

pr0lLInqi0rrq RdvlrL0 Jhrru llurd

0nor.boll.lrnuery 2008 dunnq lhc

Porr fl(lror Vroltn(e p(rud, kLlkd rnd/

orprrtroprredrnrlrrklrng!lrv Lrn!rl

Nluscrdl Tr,rdr ! ftnli(',,n [lusere(h

Lo(Jl onoltrrgcr D v,1on Xo b.rrek

Drr,l(r ti,lryJlhyPIoef(c, wh heih ,(

!r0frl Iq,1lor9 RJ.r]t NJluru ll0rd

0n or,rbour lrnulr/ 2001 (lunng llrt
Pon Il(or0hV,0ltn(r p!rDd, I led rrd/
or prrlL pricd rr) lhe lllllng ot t ! ,rnrJl

Mur0ro(ln lldrn! [ennc n rlurcr(hr
L0olrur oi lidqerr D1!rrr0 I l(orbnek

D nr(r Rrll V,)lhy PIoun(c, whr c clIn(

nroirl'nq r l(,rq Ih vrnc lllkLr,u R0Jd

0n d vorc d.rrc! n lc98wI [ 1(rv nq

.r\ llrcrrcr (lr!llor ltrdo 0 Locl,ol

!,/rrhrn T!rtirr trllorilrrl rn Rrfl!Jlky

Pr0vrn((, rull,o,rcd JnUor d rc(rcd llr(

I l,rq 0l(d Lrrrr, \irih tlrt rluRs,r d

0r or rbou hfl urry 2008 durrig lht
Pon tl(,(r on V oln(c pLIDd,l lodrnd/

orp.rrropJlcd,rllrrllliqof 0ul],rr5Jl

Murllr(hr Iridrn! tcnlrc, n utcr.'(l'L

la(rl onoltragur! v 5rofl X01L,trcI

D6rr (r lirfi Yrlky Pr0vr (u riI k elhrr(

p oirhngahnoR.ur,e N.lu,u Rold

50mehrncrn 1961, planncd,lnn,9.lcil,

ordrrcd,)rd/ur lbcll.d lIe rnurn0n

r,lMr,do0 he AdrtI(.oll! olo rn

(nl?flr k9,on nr.inredJ rJ/0I hlleJ

(yria swh h [0( 9llrr rlon]o\rirrru

91

,)]

94

95

91

96

Ai r nr!l.ryor"(.I llawx rrlv0lvtdrn

un.tudrorllr ,ngl durn! Ih! 1998

5hrfi. w.rtwhr(h locl plJ(c wrthrn 1rc,i

6uyo.ndIurLr(horrcainc.r 6nbr Iu I

I 10

0ArE0tilor(u
sulr[10N5

RE(EIPTOI

N$PONSU
r{tlRtNG ilATUnt0fRtsP0Ist

(0MMtsst0n's fll0tr6sI
Rt(0MMtNDlTt0ll

l/^ )onuotl)01)

)f lohtaty )aB

Al cqrronrdorned R(q!crl

R.comm.ndrtlon to

th. Dkrdor ofPublr(
Pm...ohonr to und.rl !
f tirth!I rnY.rtlEatDnr.

lh.0rr.(torolPubl(
Progr(utiohrto und!rlala
lurl har rnv!( rg.tlont

Ra<onmand.tron to
th. Dir!(tor of Puh[(
Prora(utonr lo undanal.
turth.r lnY.rtig.tlon3

lhc Di.(tor of P!bl(
Pro!.(utronrto undarlala
lurtharlnvartrgatont

rh! Drr.(to, of tubft(
Prora(unon!to und!rt.k.
lu har rnv.rtr0.rlonr,

thc ftr.(torolPubl(
Pror.(unon!tound.rt.l.
lu,lher rrrvartrgatDnt

R.<omm.nd.rlon lo
th.0lr.(orol Poblk
Proe!(.rt,onrto und!rt.l!
lurthrrtnv. g.t|onr

th. 0redor ol Pubt(
Pror.(utronr lo undanala
lurr h.r lnv.nrgalio nr
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tMt

tfll N6us0

TlRCTt/rrR/070/r]

tlt (HrtI0rtNk0t
Iii(,1 1i c7r' l

DIDI l(ALI(HA
IIR(/l/lln/072/ll

DlvlD tiuSltl
IlRr /l 'lTn,07l/ll

Mlr0R lraLx t0
llct/l/lIR/0/irll

0ttxt0li0
IlRr/l,irR/07t

t(urrYs0M0
IJR(4 / TR/076'rl

t0i

r0l

101

0

ALLE6TOVIOLATIOH

Bcr$cen l9l2,rnd lr8l dufinq th!
(onlLr hrl$0.n r.firl.n1! 0lNTali?
arca rnd N?alae 6roLtp Rrn(hcrs, aj
(hrtrmrn hc plinn.d, rnlt!,rtcd
orCrrcd aid,cr abclrcn torturc,tnd
fo(clul cvr(lron ol rcrdcnls (,1 Nrrhc
f,om lhc irca \vas rnvo vcd n th.
rooirng ol pron{ly -ic onq ti] tt:r J:

ln Ih! ycdr 196/ drrng th! !h,ltr rrrr
wh cprrr r p.r nq rn,r Slncopcr.rton,
nvrdod i\cW..o 8cr/n (omrnLl tt rn

[!i.h!rov h]. of6,rri.a Tr,lh rf lrirc n

rcqron, in{lnD,ncrl n(i/ornrm , ly

Bcrni cn lrSl aid la8l dr rirt thr
ro lh I l.l!fi n ,f\ .jonrr ol,l.,il,,L
;rcr rro rlzildc( roLrp Ril(h ! .r1

(harrmar, p arn.(l nn galcd ord^rcd
and/0r abcllcd lorturc and io(clUl
N (rloi otIc5,dcnl10l Nzr i. lrnm

inearca srlnyo vcd rnlhcl,0 nq

olproperrybc on9 ro Nzrlic rcii.icnl!,
n 1968 al.Ifrmbn ol Pirl ,tncrllor
Mqrlq (0nrrl $.,r, undirly,1'rrl.n(Ld
lhrd,rm ria of iIcI idm nr\tr,rlNc
offmrlv,rod d n.!rlrpporr vorrr

rnIlrcrr! r0r.rd!fq rhr drrput.d lano

n lhoy.nllrl7) lqTarrd n l,r8,l
1r/,,lli dr,lr rto{vor,tl r
lol(tlr ly cu(rn! ion Mr,rlIr lron
rahmhrvan, elh!( (,tllata [.n. on
(dl {lo r:lr(, C,r'la hy 20, n(c

Wh lcparllop,)l nqrna Srrlc opcril on

dur iil Ihc !h lt wirl bclwtcn ]16{ rrd
19b7, vnlhrn 8fin Drro ircr nc 6lrba
lu h hc.l,ovc fror)h mro(o(.nrralor
.impi uc.Llcdlhem inC I lhl the'

llcpllnncd, rnll'trrd ord4{d r'{1,
nr if.il.d i.v.,al a,di.nC,.r.clxl
c! (r 0n!.lurnq thc Kr embwinrrlhnr
dr!hc5 ol 1972 rnd l9r2

0n l0'lLr c,7tC5 tllrncd nrIlgit.d,
ord.rd and/or,rhc cd th0 Iorlcful
(v dron o(mcrihc6 ol6.bb
ommUniiy lrom Srl'r (on!t,tucn(y n

OAIIOF IIOIICU
SUMMOI!S

Rt(flPI0r
itst0Nsu
HEANIN6

'0

(0ul ssr0['5 Fl[0tfl 6s&
RE(OMMTNDITIOIiSI{ATURE OF RESPOIIsE

th. Drc(torol lub[(
Pror!(unonr to und.rt.ft.
further Inv.rlrg.trorr,

Prora(ulronr to unde(ik!

Ra(omm.nd.oon to
lh! Dtrr(or ofPubt(
Pror!cutlonr lo und.n.lc
furlh.r rnv!st.9rt'on!

Pror?(Ulmn!tound.nrl.

q.(ommandatron to
th. 0tG( tor of Pubi(
Pror.(utons to und!rl.kG
fu(hurnv.!trg.rronj

mil( or,l and morrvalcd by

th.0ir.(lorolPublr(
Prorc(utonr (o undat.k!
Iurthc nv.itrg.hon!

Th.(ommrrnon',
rnv.rh9.hon, r.vcal.d
th.l th..ll.9atron, w.rr
m.[.lour.nd th! m.ttu
w.r molvrt.d bypoltt(,. lt
wi! ra(omm.ndad lhat tfi.
m.ttcrb.hrd to rcit

lfl
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r09

110

]]l

OE

09

I{IME

l0AN(HUr(UUIA
Lfl(A/rru07rrl

R0tl00HA
riR(/r/ R/078/tl

NGtY( lflMA'il
|fl( 4 / 11,080/ rl

6lrcar0cuR6uf,0
l,lBC/t/lTR/081/ll

NZT0K LtTI
Irflr/L/llP/03rll

OWINOOTAI{DA

IrR(/r/rlR/oEE/ll

OTULO JUSTUS OTUIO

UR(/111fr/0U9lll

r ,l,rl.lti

arLE6t0vl0rAIl0tr

0n drvcrlc ddlt5 bclwlen 196{ dnd

1969, hcph0 cd r5llgalud, ordcrud,

ordcrrd (omrnrrred rnd/ot abrllcd

lrng, n 6rrbrlull. Iow[

H( p,rrrncd, r nrq,rl(d, otdcred ind/

or rkllrd5(vfiil,a i,rndI0r("lul
rvr(lro r\ dur nq Ihc 197?. rd I'r92

l(i crnbw nclh lrdilrh(r

0n l0'lm?, 2!05, thr i(d,o:rrgired

ordcrrd 10d/or rb(ll.d llr0 [o(cful

cv1(lror ol mcrfb('I, o[6abbr,r

(oIltlUn,ly {r0ir irh (o0nrlu(n(l r0

5or!rlrme, 1969 lrrurJ,rlr'{u t )rcn.d
Jnd drlrrlcd nno(url( \ rrrllnMalrlrllJ

rftr,whrhhcbundlcdthcnr I l lorrY

.nd(rNUIedIhcrn Io LoloJrcJ

Edwrur 200l.rndlou slrrlt l.,rd,nq

a 9ro!p (dLhd"l{{l cllcl(kJlh0 rrr( lcd

rri(mMr\'o!rJ r 0 vrh(lr (dlo!orllJlc

,rldgtxreou,hJ,rr lurn ru(drl rrdtrrduJ t

l0l(.lu cv ( 0r,lr0r,)rd l0ol rq 0f

propuly, r.p! Jrld tcrurlrbu,. o I

rr{rdcl$ cl ((l,Jrrr I\do t lhgct

0f ur rboul htc 2008 arrl cdrLy 2009,

m rhr (ompiny ol lr'r 0lulo lunul,
Mr Abdrllr,ilr oduor lnd Mr 05tirl

Lor.h..uhorcd drd rulhor12.d Ihc

rend rgol hrd lLriowlrd$ol rndiol

renl lhr0.l( nll l(',Lt IIolh(rrcmb{r',
oll\cK lutu/r [.mbr(or ]nun l(r
lrvrng w lh Mnh.re Norlh Icqulrrrrg

th?nr Io v}(rl. I rr rrei or h(c rtprrgJk

l,onrthc aulhortlcr, rnlcr rla, (aulllg

rn a5(ilalr0n 0l rcnl wrlhtn MJlhJrc

Norrh arrr, lherr r!ro(idlLon 0r per(e vcd

rl$<Dl o wrih rh. Mungrhta(l

0n orirboullJlc 2008JIrd 0arly 2009,

,n rl'c(onp.ny ul MI 0w'rc 0lrrLdJ,

Vr ,lLddlh MI oduor,r rd [! 05(]l

l0rdr,,rLrl[o(d rrLl.ull 0r r0d llrt
\cnd,rq ul, h.d I rowtdgeolrrrd/or
,0rrl lhr.J.n nq lrrlrr! h lhc nrcrn!e,l

of lh(, Krkuyu.nd lOn hi (0nrnrunrlrr:

Ivr09 wrlhrn M.lhire Norlh r0qurrrnq

lh?m to v.(.r. rhr rr?a or h(rvr
rrprnll fiom lhllu$ortfoI r clrlrr
(augrng an r(ahlron of rrnlwrlhrrr

M.lhllc llorlh irrl, lheu i!5oollrorr 0r

p?r(ervcd.!ro(lrlorwrlh lhe Mun9 t

142 i,,r

DATI 0f lioTlcu
suMM0tis

)2r lottu,.)ry 201)

))' taruary )011

)5" luratry )Al)

)t'),Jtuaty 2011

NECEIPT Of

nrsP0N5v
HtlRt,{6 NITURTOFREIPONST

Ihr r k'qrrllJ rr wcrc

mJloor,rrnd nrur v,rlcd by

PolLr(r

(0MMrsst0rtl's rrIDtN6l I
RT(OMMTNDATIONS

Tha Commrrron't
rnv.(rgrtronl r.v..l.d
th.tthoallagrtronrwara
mal(lour.nd tha mrtr..
w.r motrY.t.d by Polrtl(' lt
w.rr.(omm.nd.d th.l th.
natar ba l.rd lo rart

na(omnand.tron to

th. Dr!dorof Pubh(

Pror!CUoonr to undarlala
ludh.r rnvartq.lrcnr

Ra(ommandrtron to
th.0r,.(torol Publr(

Pror.(uIonr to und.'t.1.
furth.r rnv.nig.tlons

th.0rr.(orofPubI(

furth.r rnv.itr9.hont

th.D(.doroll!bh(
P.or.(lJllonrtoundul.l.
lurlhar rnv.nrg.ront

thG Dir.dorol Pubh(
Prot..utmn! lo und..t.l.

Pror.(urlo round.rl.l.
{urth.r rhvarugalronr
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()SCAR TORIH

IJROTITUO9OA ]

NOIIINOI{OIN ARAP TOO

llR(/t/lTno9l

I n 00U0F l.l, xnirho)

T,nqL/lIn/$Yl l

(IPTGITHIOU

IJBT/UTRM95/]]

attEGtDvtoraTt0lt

0n or aboul lite 2008.nd $rly 2009,

in lll. (ompeny of tlr otulo hrrut
Mr.lbd.ll..nd lh oduor .ulhopd
.nd,ulho red the landing ol, had

knowlId9r oland/or 5(nl lhrcatcninq

kll.rr ro ihe mcmbcl! olthr Xituyu

end l(imb, (omnruninc, living within
Uilh.rr o h rcquiring thcn to

ri(.le thciraa or fi([w ropri!al5 trorn

lheauthori lor, inler ilia, (,!rinq
an c!(ilatioI orfent within llalh,n
Honharo,

Whil€ Jsyrnq as a 0ire(lor rnd/or
rcnior 0l1lr.r oIth. 5pe(i.l Brin(h
on or rhout M.y t995, dir(tcd and/
or [i(ilirrrcd lhe killing ofS.ntor

5!Drrinlcndanr of Poll(c Earnard

Nqangl l(a hu nbi eho w.r .ttrdred to

thelhcn Sp(i lBran(h Diyilion after

he alle$dly rcf!red, lellcd end/or
neglc(ted to crc(utc afl unliwfulordc,
to krll,i na,ncd prom|nant pcrron_ ln

lht rhemaliv., rlii.llcacll thit hc m.y
h.rc bcrninvolycd in (ovclioq up lhc
o 5c ol lhc srid doath

0nor abu l.tc 2008.nd tr y 1009,

ln thc(omp,nyo[Itr oluh lunur,

Mr Abdalh rid M( 05(ar loreh, h!
.rrhorcd and aulhorized thr !(ndang

of hed lno*lcdg. of rod/or r.nr
lhnatni,q latlr[ to lhc mambeE oJ

lhc (iku}lr.nd l(ambi (omrnun lties

livingwithh [&tharc North rcquhiog

lhcm lo vi(atr tha aroa or ,a( rtpisak
fiom lk iuthorfor, littrrlia,(auling
an e9(alation ofrcntwthin llilhara
Nonh,I!r.

FollolNing tha atlemptcd aoupo{1,,
lugulr l982, tnd whih r.rving it
(aPliin wirh lhc |(enya Arny, h.
elkq.dlt.urhoftrd and/or unhwf!tty
deti inrd (ommii, ion(Wit,l$r InB
80 ror 7!/2 monthi r/ilholrr t alit
l(cry, Air fol(c -[.5ihiqh 8irr.(t!
ind l{.iv.shr. Hc furthcr rcquircd

ol him lo rmpl(ele i'lothar natrlad

oft(., il.ko h.vlng D lkipetcd in

lhc phnning of the.orn so thar the

wilness (ould ie(ura hil own rclcare

fiomd€tenrion

olTE 0t ftolt(v
tut[10Ns

25' lonuory, 2At )

lta lonuory )ntl

)t' lo\Nty )0 t l

)YldN@ry ll

RE(tIPTOT
R5P0[lU
HEARIIIG IIIIURE OT iESPONSE

, t0ux

O}llllt90I5 fllDl(cS&
nE(0ilMtN0ATloilt

R.aonn.nd.don to
th Dir.dor ofPubli(
Prol.oltiont to ud.rt h
fufth.r illvattlgationr,

naaofi drndatlon to
tt. Dir.do.orPubli.
Prora(utioni to llndartila
f unh.r i[v!rtlg.tioni.

R!(onnandatlon to
tha UndorofPubli.
Proraotiont to undlrtal€
funh.r invartlgtlonj

n.(omlnlndtdon to
tt! lllndor ofPubli(
Proraotlonr to un&rt la
funh.r inv!rlig.tbn!

r43
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Mnrr0Al,uH
IJRot/rIUm6/ll

HOI{ WILLIAM OTT NIIMAMA

Tlu(/L/rlRi 0r7/rl

wlLLlAlil0tttlTltT
tJRt/t/l1tu09E/ll

l('rlMglr
lrRor/099/tl

t(u,lB0r

TJR0t/lTR/0100/11

DUN(AN l(AGAMTO

Polrr0f6(fl
lRUl/[fl/010],ll

I4.l

ALLtGt0Vl0uTl0N

0n ur rb0ul hlc 2001 irrd c.rly 2009,

Ln lhc (ornp.ny of Mr 0lu o Jullur

Mr oiJuor rndMI 0(,rr torc[, hc

.ulhorcd.nd rutho'rzcd lhc scndrng

ol, hrd rnowLedgc ofind/orrtnl
thre.l[lllng lcll.,! lo lhc rr)lnrbcr5 0{

Ihr X luyu rridl(rrnbr (ommuf rlrcl

rv rq wrrh I Mirlwc Nutlh [cqurI ng

lhoi 10 vr(,rle thc artJ 0r l.(c Icplrlrl!
lromtllcau hor, fu,r rrl0r/hJ, (rlr9 ng

rn r(,rlri,rJ,l olrerl w lh,n MrlhJ rt

Soi,r.rrnrpr l[c yt'ir ]992,r1drll!'rc n

lo(alDn!,rnd,r, J rr,!c(led NlJat)

h.dcrr d eldd, nrldcullcrJn(c5
(gpdbfu oln( lrr 9 L Ilrn ( vrcl(n(e

rqrnn ron MJdsrl.orllrnun ly

rnrnL.l! Lr r q Ln tnoorupulri of l'hrol

D15r(rJndrJJlKulJrlIwrlh,5r!lrgJ'r
),r'r lh'r d Io thr ILlldrq5 ol (ortr ol

rrd,! duJlr, dcruu(l , n,Jlir'0!erLy dr d

tomc lrnc m lleyerr l9'll Ji lhc

loo! rra: As!1D nl (hrc' led r qrouP

of Ma,rral youlh! rn J v olcnl Jlli(k
ldrgcrrlg Irufl MlJ,rel(onll ullIy
lnrmbrrtIv ngrn lLnl.grr.,

tnooiupulh, Nlrol Df lrr(1, l(rdin! lo

lhc t Ir!ol,ndri,lurlr drrnu(lron of

protrrly rnd nrucvr(lro1r5

torlrt lLnr! rthor Jirlhcllun,'2006
wh ch lhc(ornrr r, !rY) ,r Prl(e
0lkpr1, lrr,rrru5lpd r youlh bI lhr

MncuilicLrryKab( llwi qrIIornhrr

pJlun, hon c on,rlltqrl oMolLcntq r
mcrnbd olrhr ourl.wrd Murq h lc(l
ind loot rin rorn unlnown lo(alron

tkwrhrerlourd drrd wrlh gurri[01

woundr.fiPr iboul. wtcL

Ihn rurerinc rn lh(ycir200l wl lc

rn rh.(onrp.r ry ol Pok. off(.15, hr

orclla\r lhe lor( nrrg olMrma MrIy

l(nrntrl l,our! lurltd.l x.hrqr Xoqr

v rg( ofmunnqr Drlr(l,lo lowrnq

rllegrtLon5 llDl hcr ioni wtlt m.mbcrl

ollhc oul,rw.d l!ungrk ee(t

Somc l,m! nlh.flr,l00l whr,errlhr

cou[! othll dury ri (lD olfc, ]ni(h.d Io

lhe Mur.rgd Po Kc SlJIon, Ir phys(,t y

a5ru l(,d Kdn,olh lturqLr Ma(hlrrbY

k(hnqhrm hrd0n lrt(lrtlo(rsNn Dq

lrnl C llr(ullFr 
'n 

brllallrrnq lr0rr wi(rrlr.

oaTt 0t l{0Tr(v
SU[,1M0HS

)5 " luntory )0 t l

)r'' lo'NaIt )01)

RT(TIPT OF

RfsP0flsv
x nrN6 xrTURt 0t RtsPot{st

ol{Mr5st0il's flfl0 Gtt
flt(0MM0.ioaTt0[s

fl.(olhm andatron to
ti. Dircdor olPubl(

f urth.r invartrg.iront

th. Dri.(loro{Pubft(
Prora(utronr loundart.la

rh. 0r.(tor of lubl(
Prora(utonilo undartala
lulth.rrnv.rlrg.tiont

lh!0rr.dorofPubl'(
Pror.(utronrro und!rt.l.
lurth.r rnvatlrgatront

rh. Dr.dor of Publ(
Prota(utonrlo undarlala

rh.0r.(tor ofPubh(
ProrG(uironi lound.rl.l.
lu nh.r lnv.drg.nont
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su M0il5

ntctm0r
RESPON5U

8'TRING NAIURE OTNISPOI]97

(0Mri{s5t0['5 FtNDrlGS &
REMMMTIIOATIONS

Re(ommendation to

the 0iredorofPubli<
Prota0tiont to und{iate
furth.r invertigationt

ne(ommandadonto

th. oiredor ot Publi(
Pror!(utiont to unl€ ala
f urti.r inveitig.tiorr

l{lMr

50U(I]0nGtIrRrI
TlRoutTR/0102/rl

(0uN(lLt0R0Lt6rrrsHi

ltn(/tIB0r0t/rl

I2,4 stMt0il ilG'ut(H
TIRoL/tTfl./o104/rl

I2'

t2l

128

IurGrDvr0talr0N

folowin9 tudgment ageinn lhe Attorncy

6cneral (on hehallof lh. Star€) in

(MlSurt tmbu(M(( {o l85.suen
Njeiwiweru vA6, rh.of6(€ hiled to

honour lheliid (ompcn5a,ory j!dgmcnl

whercin fte PhinrrIhed ru€d lh€

Alioncy 6ci€r.l lollowing Ih mlawfu l

!hooling and iillinq ofhcr huihend, Mr

Ihir!omc I mc rn ycir 1992 in hir
(api(ily i! i lo(el irer (o!turll0r, hc

i.i i tn,rpol Mi.sa, yn thr in. vl/llcnl

,rllJ(k lrrgclinq non-lrlaisai (ommunity

mcm&6 llvinq linr!9a rr, lnoonrpukii,

lliml 0Bh( t. lhr! lcd rcrhcllil,ng
ofl(0rcl of indivldual!, dclllxlion of
groPcrlY and ma1! cvi(lion!

Tlal on or abour l0'Dc(omber 2007,,il
l(ondooFrrrn, Burnl forc5t,whih in thc
(ompany olothc6, hc nibbcd tode.th

MlllenryMugol(inulhi..

0n or aboul l'lanlary 2008, rnrhc
(ompany ol othcr yourhs from thc

l(alcil n (ornmuirly.ndwhik armed

withCr|)dewapon!hc parrkipatcd

in lhe C,cnru( r ion and lootinq ol
prop(rly bdonqinq lothe non Xahniin
(ommunily livinq in ,(hmb.i o, U in

6irhu 0i!xl(r off,rft v.llry. furthc,, he

similarly p.nkip,rled rn rhc lo(hli9 of
Xhmbii |(,1( (hu(h.ana(twh(h led to

Ihcdcalh olm.nyinno{cnt (ivrliinr.

ll( B ell.gcd ro hJvc becn involvcd in rhe

,re5:inil on 0I (rirprn€ odh i.lmbo $bii
whilererving a, Ihc (hicf WhiI

2tr lo.rory )01I

28 lanmry )Atl

28t Jon@tt )01 l

tlr lonuory )Atj

ne(ommandation to

tfia(ommi$lonon
ldninLtr.tiv. ,urti<.
to lnv.rtig.te the
matterand raport tO

tfa lnpl.m.nl.tion
(ommitlee.

na(ommendition lo
thc Diredorof Publk
Pror.(l,tiont to !nde.taft €

f urther invertig.tionr

r26 H0il t{0RMtt{ 6.x. ilYtGA

117

Btrrata t LAMAr

T'R01/rU0r0s/rl

6LEtRIXrTtYo
TJRI/t fTR/084/rl

EPHAIITUS IIJUHIU

TJRqllTR/0r3/ll

lhe (omm isrion wi!
lrntu((6!ful in e!l.blBhing
hr, $/hereibouR Ior purpo!cs

nlclh(ling iorvi(c

H( d.nicd I he ,llcgalionl ffd
,avc a briefb,!(lqound of

Ny$mba !ita.nd admitled
(rrl!in arpcrlr olth€ lirlt
a!illcaed.

Reaonmendation to

th. 0ir€dor of Pobli(
Prora(ution! to unden.le
fuft her inv€rtlgatlorr,

Re(oll1mendrtion to

the Dirertorof Publi(
Prore6rtiont lo un danah
tuih.r inv.rtig.tiont

Whilc a D(m Mlambv{ni, hr.uthofltcd
lhe a rr€,1 ol rcridcnrs ol llyumba 9ih,
Membll/('1i, |(wah Dirlr(t oItoin
Plovin(c; antmidrion. arl$t aDd

!nliwlul detenlion olre5idents and

{le'iru(tion ofpropcrty

Somr Iime ln lh€year 2000a5rhc.r(a

futn(ilor, he illegrlly beneilred f,om

ir€guhr allo(atio|l oI llombr torsrl

lind, within Mrthira (on5tiluen(y lo
lhc tune o{,10 acrer or thereibo t!,
Tl|eeid.llo(arion i,,.dtoiave
been o(hfiiaied by th.lhen [cnral
Provin(i.l (ommi!5ionc,, Mr. Petcr (iilu.

Ra(ommenditionrto tha
N.tion.l L.nd (ommktlon

to 0 nd.rtile furth..
lnY.nlgation,

|Y' otd)|li

I45
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ll1

llll,lt

GATUNUl(U

uR(/rJlTR/01{nl

Jl(x xa ia
lltlt/uI8/015/ll

MR l(EGA

LR(/UrItu0r6/rl
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llRttullfi/017/ll

MIYIN6I(IBARA
Irn(/urTU0l6/rl

MR ITOIRA KI}iIURIA

uR(/utTU0r9/ll

146

at.tt6t0vt0LlTl0N

5omr Irnrr r lhcyclr 2U00,r) lhc ar!.1

(ounolor, hr rlhg,rlly bcrr.frll0d lrirr I

Ircqui rllo(rllorr ol Honrbc lurcrl
lrnd, wrlhlrM.lhrrr (0nstrluc (, lo

rIe rulo ol 10.1(i,s 0r lherciii0ul!
llre!rC,rllJ(rrrorr ,1r,J lu lrvc
beLrn ol(lellrJied by lhr l[crL ((rrlrJl

Provr ( Jl(0rnrfl!\orc. Mr Pcr(rh rlll

5onr0 I r{ nrl]le yr'dr ,1000,1t llit ir-
(outu lor h? rlk!Jlly b?{r(lrlled ko

Ir0guhr,illo(rtron ol Homb( lo(!t
hnd, wrur'1 Mrlhrl.1 (onsl, L]cr'(I lo

rlrc Iunir ul l0 d(I(r or lhcrr,rl0ulr
Ihc 5&d.llo(.lon rr lJrd Io lr!vc

b..n Ll(hcjlrricd h, lic lhen Icl,lr]
ProYro(rl (ommrrrons, M, Pclc, r,L u

Sorne rinc u lIc tear l0'Ll0ll llr( a,rJ
(oLrr(,lor lr lkq,rl yl,Pr.lll.dlrLrL
fle9u1Jr ,r 0(Jrron ol lornlx fortn
hnd wrlh n [falIrri tonnrlucrr(y I0
tIa tunc ol {0 rt,.5 or lhclcrboul!
lhcrJrdJllo(ll,on )rJ d loh,rk
becr o(h$l .l,rd by Ihc I rcnrcrl,a
ftov niulio nmr$ uncr Mr P.lcr I '1,

Al rhc lcIlrJl Pruvrrr(0 l)r{rtrftr,rl
(onin !,orrr,rn Ih( yr'rr! bcl 

'ec( 
n

1999 /000 rpcfll'ud(d lh! 9r,ll,L rq

of r 240rfl ! pr(col Iorrn h d

Muhuru n|n IhUuu lo(Jl oo lk
rl5o lletrl]y ovcIlJw ll,te(,urul
i000 r(rei 0lH0rnb0 f0rc!l hrrd Jr d

Ircqullrly.l otJli'd rL lo hrrrriclirrril

orhorr r(rud[ 9 rIr ll,cn \1,!lhtr?
(oInrrue (y MP Mil! ilrlnJc liorL

Nydr?c lrrnor (wlro wat Ihtn lhc

M rno rf (hJrgc olloreilr.nd,r \!rl

50me l nrcrrIho)rdr2U00.iIhc,r r,
(oun(,lor, hr rlltq.ly l)e r!fillrd lr., ,

i(.quhr rllo(ilron ol llombc lor(rl
.nd. wllh n Mrlhrrr (onnrlucn(y l!
lh. runP ol I00 aoet or llrtttrboLl5
ihcr)d,rllo(JIrof re d lo I}e
be.n or(henrdled by lllc rhc r(rrlL
Pro! ori(01i n iuorx r, Llr l'('lu h' ,

S{,mc rrnc rn lhc ycrr /0110 rr lhc,r'(r
(o! r( l0r ir rlkqr lyL.,rthlled ko 

',
,fl.9u Jr rlo(rncl cll!cft5( trr(((
hrd, w thrn Mrlhrr,r (0nnr!ucn(i lo

thc run? of 100 r(lc5 or lller?.houl5

Ih. e,d rllor.rron rr ilrd Io h.a
b&n o(hcnr.rled by I r.1h! r (cllrrl
Prov,n(Bl(o rin tlr0ftr, MI Prl('r (, u

DATt0tI0It(u
su M0 S

nt(RPT 0f
ntSP0Nsg
8tlnlil6

' )oLnht .t,ll )ihU rt/ /0ll

riATURt0FntsPoflst

llcdcrncd llr Jllcarr on,

All(gnrcndencd

Hcdcnrcdlhrrlkgal0nr

(0MMr5Sr0N',S fl r{0[{GS&
nt(0 i,r lDlTr0Ns

n..omm.hdrtronr to th.
l{atronrlIrnd(o ml'fion
to und!rt.l.lurlh.r

Rc(ommend.tronr lo lh.
l,linon.l L.nd (ommrirlon

to und.rt.l. forth.r

R !(on n!ndatron r to th.
Nrtron.l L.nd (ommBrlon

rnvartig.non!

na(omm andrtrong to th.
l{.uoor I L.nd (ommrrlon

to und.n.l.lu h.r
rflva5tr9.tont

R..omm.ndri'on r lo lh.
l.troIt.l L.nd (ommrron
tound.n.l!turrh.r
rnrarlr9rt0nt

R.(om rnandahons to tha

N atronal Land (omrnrrfion

ro u nd.rt.k lu(hcr
rnv.!tr9.llont
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IJR(^,lIUSIl/8

olTt0tilon(u
suMli{0[5aLtE6E0Vr0rrn0x

somc limr in iheycir20masthc irca
(0lrn(ilor hr illogill, b?nrfi i1!d ftom
ircgulir allo(ation oI Honbc Io'erl
lind,wirhin Math[, (on(itucn( y ro

lhc lunc of40 a(rc! or thercaboLttl

lhcaad illo(.rion ir erd to have

bffn orchellotd by rhe lhcn (cnlDl

Pmunoal furn milloncr lt P.rcrXil,

lfl erular/ilh9, (qui5irion of p (cl!

o, lind mrant {or 5rtalLtnqa [armcB
(o.ope,ariv( tori.ry {llo$ n0 I I,ll.
25 rnd 26)

k,cgrlarillcgel,r(quilirlon ol pa(dr
ofLand meanr lor Sitatunga ti,mcI
(o.opcralilc 50(hry (Plor Nor 170. 179

180. 195. 196.205. /06.l07.ind )17)

lrequlir,llhg.l a.quIition ol paf(e 5 ol
hnd mranl fo, Si.lunqa hrmc6 (0.

opcraivr io('ely (Phi llor 147,148,149,

lt0, l5l, 152. l5j, l9a. l5t, l56ind 1571

lrregular/ lleqil rl ocrion of Fii(cls of
,rnd meinl for Silalunqa t,rrrncri (o

F lebtuory 201)

1r r$runty )At)

I"l?btuaty 20t)

8'' februory 20 t l

F f.bruory /at l

P lahntoty )AlJ

t f?htuty )01 I

8' lehunty )011

10

loegul.rilk9, a(quilltion of pi(clt
oflrnd naa for tilatunqa FameB
(o operalrve So(irty (Plol No!. I 18.

lr9, r66.167, r8r, !82, t9l. 194,2m
and2a

lrIeqUlar/illcqaI,(qllsilion ol parolt
ol l,tnd mornr forSl,rnlrq. furmcfi
(o-oprr:trive50(icry (Plol Nor. l2t,
r.t5. r 27, r28, 129. Il0, Il t. lll,lll
,,od I4)

kregulir/ilh9al.(quisition of p!I(ck ol
hnd maanllor tilltung, [armers (0.

opcralivc 50(hly (PlolNor. l9l,rnd l9l)

lrf guler/ilhqal &quisiii0n of Da(ck ol
land oeant for Silat0nqa firmerr (0,

opereiirt So(i.ry {Plor Ior. 91, 9a, 95.

96, 97, 98, 99, I00, l0l and 102)

i ar llR

nl(EtPT 0t
ntSP0lrsv
HErnr[6 llaTUnE0t Rt5P0[st

(0 nrt5t0ta't t tN0t IGs &

Rt(01'lliltll 0lTl0 tll

)64 l,\arch )01 J

6'ltorh tAtl

)0tMoKh)011

D't tkKh )atJ

AllegalDn5 werc dcnied.

The owncr ir de(ca9ed, but

do(umcntl ol o1/rnc6hiD werc

rupnhd

Summoncd for hcarin!s on
r0rlp l,70ll;f,tihd ro

Iormorcinlomationnnd
(l.rimcdlhar IRIN5 Nl0lA/
\lTl,lll 6l/100 xifrd
rcqirlralioi Lrndfllho
Rcqiilcrd L,i nd A(l, whoic
€lfe(lrr pra!ared under tlle
land R€gi!lrarionld, 2012.

Alkg,illonl dcnicd. tvidrn(e
ofownellhrp rupplied

Re(omnend,tlon5 to th!
l{ationil [rnd (ommi$ion

lo unde.lai.funher
invoniqstiont

Re(on,nandrtion to th!
H.tion.l Land (ommirrion

lo und.rlale further
invenigitionr.

ne(onmrndatlon !o tha
tlal ion6l L. nd (om mitrion

inve(i9.tionr.

ne(olrlmendation tothe
llitiona I [and (om mi$ion
io unda(atpfurther
invertlgrtionr.

Re(ommendation I o th!
Iatio n.l L.nd (omm iriioo
to undexah funher
inv.nlg.tion!.

ne(omnendatlon lo the
l{il ion.l L.rd (omm krion
loundertalafurther
inve(lg.tionr.

Re(ommand.tloI to th.
llation.l Iind (ommirdon

lo und!Il.la furthat
invenig.lionr.

ne(o mandation totha
Nationrl L.nd (0fi miirion
to unde .l.funher
inYstig.tiorr.

na(ommand.don to th.
l{ation.l [and (onmi$ion
to urdert.lefllrth.,
lnveltlgatlonr,

The firmily natod r hJ r rhc

wilncitwridc(ea!0dind
rhc fJmrly w.! )r oinnir!tc
!!(c$lon pro(ccdrnql. A

lellcr \,Ya, wr rltcn tothcir
liw/€r who ncwr rcspondad

rorhcallcgatlonr.

lhe.lhg.tron!wcr€dcnicd
hy lhc wihc5tl.rmily, who

diimedlo hca lur(hi9cr

0o(llmenl,rnon in ropporl o,
a(q!isitlon wcrc supplicd.

The allegrlionr wcre dcnird
by lhe *ilnc'e'fanily, who
(laimed lo bc a pur(harer

Do(umcnt.Iion lnsupporl of
.euisilion wcrc lupplicd

1,17



, 'Lrll

A

TOM IMBWA6I
rlR(/inIR/ltT/9

WALTEN KIPTARUS

Ilk(/L/ R/5ll/r0

RUTTOIOROIII(H
ljfi(/l/llR/siI/11

tHtE (HtMW l0
IIRUt/lTR/5lI/12

nlLUAri{ r( f0N0
lRt/L/tIRAll/17

ELIZAIETH NYAXOTHE

Irfl(/utIR/5ll/t8

rfl(illflul I/]9

sGT, J A5rllM tt
IIR(/t/[R/S V20

wr(LtfFt s. wtfluN6A
IrRt/L/r'lR/5lV2l

AL LTGfD V IOI,AIIOH

lrreguhr/lll0qrl.r(qusllrorr ol prr(cl5

olhndnlt.nl lor Srtlunq. I.rrrrcrs

(o opurllwro(rcrf (Plol No, 278 229

.nd2l0)

lrregulJl /rl r9rl ,r (qu&lon 0l p,r (dr ol

hnd Irr.nr lor Srtrtung,r hrnrot (u

optrJnveSo(tl, (Plol Nol 7ll Jnd 2l l)

lfi equhr/ lcarl d(qurulrcn ol par(elrol

hrd mrrnr for tlnungr lrlrrr0rl (o-

oprr.uvc So((ly (Pl0r Nor lll ]rl 7l,
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O(lobcr 1992, Ly vrIIue 0l hI p0$lion

th! r r! 0(, whcr 5 pcopl( rvoekrlltdn

Pnl ( p,rl.! rn Ih( gkbbinqofl0 00C

h(l,r rrcl / dbdon! rgrol9^
MukdJllbLl. RJi(lnn9 [tur]f ert

(oop rJ(rre to\lcly, SulrJn llJr )ud

DA]T OF I.IOII(U
suMM0t{s

12't fcbttoty )a1l

Rt(TIPTOF

RESPONSV

H RIIG

l)Ilr flbtuory 241]

to'i4,L! )A1l

tY'Bo,rh )All

19 ltaKh )al l 4'Ayt)AIl

)c

A loqrrru dc xcd oo(umcflr

rupphed

lrTuir 0t RtsP0rst

Hc drnLcd rhc rlhg.rronr lh,rl

[. rponsorrd Lhccvr(l on Thc

ven{lor lor M* nqr(ollr9c5
producd cvrdcn( ole u ol

tho propcrly Io lloI Krlon?o

TrrcllkgJlronldcnr?drnd

do(orncnl! o{ollnir!hrp
rupplr.d

(0MMr55r0N',S fl r,t0r 65 I
REOM| Elt0ATt0X9

Ra(ommandihon to lh.
.tona I l..nd (ommsnon

to undartalalunhaT
rnY.5t9atron,

Ra(ommand.ton lo lh.
.non.l L.nd (ommRnon

to undarlalaf!nhar

Rxomnand.tron to th.
l{rhonrl L.nd (0fi mr!non
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[.hurlhu. Th.(oflmrrnon
w.5 

'rlrrll.dwllh 
th.

rarPonr. rn r.spcct ol rh!
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lh lhgr I nqu red I l)J(eloll,rnd
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1i0 llcarllyr(quircd l,r rdrnl(b(\u ind
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Itilii

)14 BISHOP, (ATIIOTI(

ln(HDl0(E5E 0t IlYtRt
Tln(/AMP/lU/m7

t(llr6PrsHri FtsH tllc tll0u5rRY
IIR(A/10/t t6/2011

AIIUAX ALI "BAGRHUSSEIN'

IJn0t/10/l l7120r1

,i!uIYu I{DusTntts MtTt0
'lJRUt/t0n14/r0r1

Allcacd botlnda.y di!DUtc bciwccn Hill
hm lr.longing to rhe (athok Dixele
and lhc wrlncle who .ppcarcd hcforc

Re(ommendatlonrto lhe
l{.lion.l L.nd (omnl$ion
for lnv!r ti{.tionr and
re$lution otlhe dirput..
nB(omDandationg lo
the 0iredorofPublk
prore(ution! to undartele
iny.nl!.tiorr ln .elp.d of
the (l.im ofii3.ull.

245 Ih.(ompany I rlhgrd to have becn

u5in9 ktlctly lor purposcs ofdruq
10ft(kinqin lhlndilnd n lhe ne.t,
lownr.lhclctry hr5 be('n ueed Ior rlhgrl
tal., prodL(n00, lrar5Dort. movcmcnl,
ind d]9lrih!non olilhq.ldiuqr and
(onlrolledsIbrtan(e!

Ihc wihcsr 6 ilhgedlo hatrc bc.n
cnriorn, in dnxlilllffirlinq rn Milindi
and lhc nearhy lowng ln partr(ulaB hc

i, inlolv.d in illegal!dk, pr0du(tion,
trrlnrpofl , movencnr, ind or5trlblrrmn

ol ilkqal drugs and (ontrollcd

5ubndnres

f o(elul e!(lion!al Mrumirini with
lhe hclp of lhcrlalc!r(urity igcntt
,ndlhe lo(rl provin(hl rdminillr.tion;
and?n(oa(hlnrnt into priatr hid
ljndolhehl!.prctei(cof hturc
(omPen!alion end (onli(atlon of
proprlly, b.illng ol vrrl,n5 of eri(trcn;
cnvironmcntrl dcAradetion of lhe
e(oryalcm adj.(ent to the indurt il
,rcar, le(l of a!dits and arrer!mcnl!i
viohlion of various hbour righl5.

Re(ommendalion to
tfie Dlre(tor oI Puhlk
Prora(Utionr to undeialc
,urther inve,ll9.tionr.

f Mofth )011

5r Mofth )011

5't Aptil)0tl Re(ommondetion to
lho Dircdor of Publi.
Protoautionr to unde ala
furth.r inv.nigrtionr.

ne(oftmandatlon to
tteN.lion.l[ind
(ommkrion to inyertig.to
th!drrunrtan(rt
ofe(qukilion oftha
,.id p.(ek otl.nd;
ll.tiollal Invironoert.l
Minagencnt Authority to
!ndertala (amprth.nriva
Environment.l luditr.nd
,rndion.(ordinglyfor
non.(ompli.n(.; llinirtry
ofL.bourtoiddreii th.
(oncemron thaProta(tion
of16bour ri9htr..

157



DATIOINOTI(V
SUMMONS

t " llolh )At3

RE(EIPTOf

8EsP0r{sv
HUNING

c0nMtsst0N's NDUGS&

nf(0MMtflDATt0r{sNITUREOI itsmNST

?IE

)!0

t{AMt

MoMtAsl slLTw0Rl(s tTD

IIRUL/r0/l l2l201i

TENSAT'I LIMIITD

IJR(/t/10/109r011

MATIIIOI SALI IIOR$ LIMITTD

tJf,(/r/tu/t ]]i 701]

lrltGrDvr0r.aTl0N

Ior(cfulcvl(l ooi rl M!umrrn wllr

lhc hr lpollhc ilrl? !c(urrll dgcrlll

dId I c lo(rl pr0vrn(6l,rd I llltltrJlr0rr,

JDd crn,on r,rrl'nlo t)rtrrlo liM
undu Ihc frlrc p(lcrr. o(lulure

(001[rLr!Jln[,rrid (0r)fi l(,rlro[ 0l

pr0prrly beJlrrr! olvIlrfi olev c]0n,

rrfvrron nei)t.ldeqrrdrl on ofIhc

e{05}/nons adl](c1l l0 lh0 rrduntrrl

ircr\, l,r(k oIrudrll dnd,]5rc!1nltnI5,

v ol.rol ofvrno!: hbour ILqlil\

IoI.cl!L.vr(lo0 rl Krillulro rwrlh

rhr htlp ofrh. nJlc 5(turrlY rqenl,

.f d lhr k,(Jl pruv n(lJl rdl]rrL!Irli ur,

rnd orxror(hmarl rnlo PnYJlc hnd

undc.rhc h'5, p cr.rrc!llL1u.
(ompL rrJrLol rl d(of[:(rlLoIJ(
pro|Iny, beal n9 olv(lrm, olevr(lron

cn.ronmerlal dcarJd,rlrun ol Ihe

0co5ytcrr 5 ldJJ(crlt t0 Ih! rndunrrrL

llc.l, ll(k 0l JUdrlJ rnd rl'clim.rll,,
!rolrl on ofvano!! hborrr I !hB

rhr Nrtron.lL.nd
Comml5ron tornv.rtrgata

xquRrtlon ot tta ,ard

p.rc.h oll.nd,l{.tlon.l

M.n.g. m !nl Authont, lo
und.rt.lG (omprah.nt'va

I nvrronm.nt.l AudrB . nd

5rn(ron i(ordrnglYfor

.ddr!9r lha aon(arn, on

th. prot.(tron ot l.bour
flghlr

th. N.||on.ll..nd
(ommrsion to rnv!'tr9rt.

.(qu6rl'on ol tha ,.rd
p.l(.lr of hnd,ll.rron.l
tnYronm!nt.l
M.n.9.m.nt I rthonty lo
undartak! (omprahanfl v.
tnvrronmant.l l ud rtr .na
r.n( roh .(ordr ll9ly lor

.ddr.l5 thr (on(!rnton
th. prot.dron of l.bour
fl9hrt

fla(omm.ndatron to

th! ll.tron.lLrnd
(ommrrflon lo rnv.lngata

r.'dp.l(.hofl.nd,
rirtro.rl tnvronm.nr.l
Mrnag.nr.nt Authofl ry to

uid.ri.l. (ompr.h.nnrc

In$ronm.nt.lAudlts.nd
r.n(ron.((ordrngly for

rddra$ th! (on(ahronlha
prot.(ronof l.bournghtt

t'Ltlrlh)0ll t'Arut)Allf o((lul r((Ion1 Jl l(rnrbr yi'iJiJ wrlh

rhc hdp o{ lhc ll,rlc 5t(urrly l9cnlr

rrd lh( lo(rl )iov n(!l rd nrh rltlrr0r!

dndcnuonh r.r rnloPIrvr'thnd

und(r t rt I,r ic !rtrcn(e olllrruc
(o pcnlJllo l rld (onfr(Jlron ol

prupcrry bcal rgol v(l rnr 0lrvr(lru I

crN rc,rlnorlr, drqrJdn orr ol lrrc

r(05ync u !dlJ(rr I l0lIc rrLjunlD

ircrs, h(k ol r!d ll and,llio5lllcllli,

vrol,rlrol o{vllob hbout IrghLt



inr.a

IIAME

s0uR uMrIE0
Tlnt/L/r r5/20r l

xnYsTfl.Uttt stu LtMtrED

In(/l/10/ 0r0rl

l(tMUsatT w0n{5rrD
IIR(/lJt0/r07/?0tl

ItLtGt0vr0LAI0

Ior(alul.vi(lion$I M!umarini w{h
the help oilh€ !tate re(urtyaganij
ind I he lo(a I povindal adminilritionj
and (r(r0a(hmcnt inlo pival0 land

!ndo the f,lre prctcn(e olfulwr
(ompc0lali0n ind ronh(at on 0l

ProDerry, hiling of vi(um1 of cviOon:

cnv ronmcnlildc!radatioi of rhc

cto!yncm! rd,i(enl to Ilrc iidnrfi ql

iIcrs, lid of JUdrll ind,r55c!lmcnlg
violalmn 0tvarious latlo!r righl!

Fo(elul cvi(lion!ar M,lemnr wrh lhc
hclp ollhc n,rlc ra(u,iry agcnl! and

lhc lo(il povinfl il.rdmrnItriri0n,
,rnd enooa(hrncnl inlopriv; ! hnd

under lhe lalr prelcilc ol fu lu,e
(ompenration and (onfr 1{allon ol

9ro9{rry, hitin0 ol vidilni of erktion;
environmentel degradation of lhr
e(orFrem! adti(cnt lo thr indun Ihl
Jrcir, la(l of ,udilr and alrc!slncnl!;

olario'r of viiolrl libo r rightt

Fo(elul evidionral l(rnagoni wirh rhc

help ofrhenalr r(Urily.gcntr and

lh0 l0(al provindal adm niltrati0n;

indrn(oa(hment into pri/al? lind

undcr lhc tahe prlen(a oifuturc
(om0(n1,rlion ind (onn(irlon ol
p.opcr ly, b!.iring 0l v(trms ol cvi(tion,

envrrcnmenlal dcqradelion ol lha

Q(olylrefi idji(n o t he i^dunrial

arear, lad of audrts and a!rctimenl!;
viol rDn ofv.ri0us labourrighls.

NITURTOF NESPOIISI

Alleralion!drnhd

Ra(ommandation to
th.N.tlon.lL.nd
Commhrion to lnvattigata
tha (irtum (an (er of
i(quitition of th. r.id
paKek olland,ll.tlonal
Inviroomanlel
M.n.9 eme n t Authoity to
undart.le (onprahansiva

Environmental Auditr and

,.ndlon a((ordiIglyfor
non.compll.n(e; Mlnirtry
of L.bour to.ddreir th.
(on(ams on tha protadion
of labour ightr.

(oi,u{sslolls F 0tNGs &

RE(OI,IT4EIJOATION'

Ba(orhmenditlon to
th. NalionalL.nd
(ommir3lon to invartigatr
tha dr(um3trn(!t
olr(quirition oflfie
lrid par(.k ot bnd;
N.tionrl tnvimnnr.ntel
Maragement Aqthodtyto
undartil. (ompreian!iv.
Irvironment.lAuditrend
tandior .((ord ingly for

I{inirtryofL.bouto
.ddra!ithe(on(lrnron
th. prote(lion of Iibour
ighr.

f,e(o Dendationto
th.l{.tloIalL.nd
(onokrion toinv.!tlgetr
thedrorrnrtanaej
oIi(quirition ofth.
r.id p.(elt of l. ;
N6tional Envircnm.nt.l
ll.n.gemerr luthority lo
und.rtale (o mpr.t.n rive
InviroIm. ntal Auditr a

r.n(tion a((ordinglyfor
non.(ompllan(e;

lrinirhrot Lrbour to
addrci3 the (on(ernr on
th. prole(loo ofl.bour
rightr.

oaTt 0t xoTr(6,
5Ulrllr0tlS

Rt(EIPTOT

RTSPONSU

HEIflIN6

251

252

)51

5' Mrah )Atl

l" ltokh )0tl

r,:r 'r ' I l.'r tj i ,t., '.Li1. a ( rr.l,.i,'. r r/r\l t59



DATt0t,,10Il(u
5UMM0l{l

Rt(flPI0F
Rf5P0r{5U
lltlRt 6ALLT6T D V IO LAIION

l[!(o prlyl m nrng r(nrrncl hrve

rcr!lled n hnd d!grrd.lron llrr0Ll'ilr

l0i5 ol vrgclrlN? (ov?i, 50ll ?lun0n, Jrrd

(onlrmrnJlonolwJlcrtour(elJndl.vcre

durl.nd norx pollulDrr rn EoIdo,J l/rllilqc

Al J re\u l, IliP fl hrbrlrnlt hrve (0nlrJdtd

r.!prr,)rorI rrlmcnir tnd olhrr 0(!rpllDrJl

thnr(l! I'r\ !v lh rlht,irJrr/tlo
'Lrle lid tomlrdd(rLrrll Y oq rl(o

lhe hfi9hb0unn9 Ienden(tr, lh(rtby

.rd,r0qfl rnq llr. lryer ul lh(,rrhrb lrnli

ll(Jyy ,rbralru[i lroirr rott blir( rq [Jr0

(J!lrdr.r our (rr(tJrll huulcl / d prl

irlrer !u nr ol s,lr(h hivP (rtrrllbltd

lh.r. Jrr(.,r (cr :rhr' lhrno(.,,Jr/

er! ofl ! rl/l rrtrr(larrcsrrtrlBwerr
ricl /0r1dL\l,d prtrY lo lh.(Jrrnr r.ritrl
L rh! r,r I q,rllC hli\r Btfro)L(l

lollowtrg 1.,.,a|(onrph r,l1bY Ih?

nhiIrl.nl5 rqa,r]!l If r (0rrrPdny, rl

hn thrpnlp,omri.dloputrnPh(t
rnr.!Lrr.i lo rrr lrgJl?rgnnrl lhel?

.nvrronrnrnlrl (0n(!rni bul llJi re0cald

on rhr r ll hri (ulr4l.1l, rqnoItd or

rtiu,cd I0 ( 0rn pl, wrth errYL )nnrc0cl

aqu( rnrrr! dr d ?!{,irrd rli c(Lr,r\

lomlhc^l nrnr) !ltN ror nr Jxd

lh! (ornpr yhi5 r hgrl I Jnd/or

! kguhrly 4prop, Jlrd l,)rLd btlur!n9 lo

rhrbrrJlril ol (lmbt drnroy.d l.cl,rnd
(opr lhcr.on,.nd (onvrrltd lhl 1r rlr lo

nr$r'ordr ior,ri rl(l!!rk ue9.

lor(dLr I cvl( I roni rl (i ni!orrr wrl h tIc
hcipolrhcllrrr !c.u, yrqei3I ld

rhc lo(rl pr0v r(ldl,rd nrnrslralrorr,

Jndpnood(hr)(rn rrrl0 prvdh lrLil

undcr rh. hlrc PrtI(Dt. ollLrluro

(oni0eIlJlioi r$ (onfi (JIron ol

proP!rry, b.ilrng ol v(nnn olev(lorl,
orvrolfl rprlal dcgr.drlron ol the

a(orysl?fl .dl.(!nt Io lha ndu(ra
rleas, h(lol iudrl5 and altc!lnlenl!,
Yrclaton olvrr our labour r ghl5

l,llTltRt0t REsP0tlst

(0MMrs5t0lt's fl ilD tGst
RE(OMMTNOATIONS

25{

l{Alilt

ATHI RIVER MININ6(O[4PAItY

TtR(/I/10/l0E/2011

t(u RA"{A lll0lJ sT R lt s LlMlItD
Ilfl(/t/10/lll/?0ll

t"MuKh )all

5'^ Mafth )01j

20ll

Ra(ommand.tion to tha

tl.tion.l t.nd(ommBron
to rnv.rtrgatalha
or(umrtan(., ola(qullrhon
ol th. r:ld p.(.lr ofl.nd,
N.ton.l tnvrronm!nt.l
M.n.9.mch t Au thonl y lo
und.n.l. (ompr.h!nrv!
Invron !ntrlAudrB.nd
r.n(tron . (Cordrn 91, lor

.ddr!si th. (ona.rn, on tha

Prol!(lon of l.bour aghtt

R.(onm.nd.lron to lh!
atron.l L.nd (ommrrnon

lo rnv.(r9.t.thc
or(urn't.n(.r ol a(qurrlton
ofth. ,.rdp.(!kofl.nd,
N.tronrl Envrronm.rtrl
ll,l. n.9!m.n I Authorny lo
u nd. rta k. (oan prahc,|nn
tnvllonmant.l Audrtr a lld

t.n(ion r(ordrnqly lor

.ddr!r5 tha(on(!rn3onth.
prot.dmn ol l.bournqhtr
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Appenclix 2

List of Adversely Mentioned Persons in 0fficial/Public Reports Relating to Politically
lnstigated Ethnic Violenre/(lashes

t0

tlam. oI lhe AdvGrtely

et!tur.t th.Tlm. of

Former 
^,1P 

Eiringo North

All.9.d Crime/

Ethni< cl.she5 r 99r
1992. N.ndiDiericl

R.(omh.nd.tlon by
off<l.l8ody by T.IRC

6

Hon. (id,'n.i soi. lorrner

Jdclson Xibor, Former

KANU Chatman U.rin

Philip Kipterem Xaroney,
Chief Miteil€i Locnon

Hen,y A..p Tuwei, Senior
Chiet Songhor Loc.tion.

Julius Nd€gwa, OC5,

SonEhorPoli(e 9tanon.

Tolowen Iirop - Chi€fof

Simon K. Ng?ny,
As5i rnt ChiefTurbo

(iprotich Arap Kebenei

Eth.i( Clarhes r99l
- 1992,1997-199S,

Ethni( Cla5hei l t9l

Ethni( Cladres l9?1.
I992 N.kuru L)inrct

Ethnic Clashet 199r.
l992.NakuruDi(,i.1
lnvolvenlcnt ln elhni(

Ethni( Clasher 199l -

1992. Naluru Dirrri(r
lnvolvemenin erhni.

tthnic Clarher I991.
1992. N..d, Dirrrict
lnvolveme^l in elhnic
clashet rn Owilo rarm

50

t0

V,rlley Provin(e P9.l.

Valley Prov,n(e Pq, I ,1

AklwumiRenorl Pq9,

14j Kilikll neport P9 70

I Ethnr( Clarher 1992.
lnvolveftenl i. ethnrc

p.ri|!.n d9rinsl non

Ethni( Cla5her 1992.
l^volvrrtrent in ethnic

pa(ir.n.gainrr non-

Ethni( Cl her 199?

Involvemenl in elhnl.

9

l6t



tl

r2

t]

t5

r6

)7

l8

I9

20

N.m. of th. adv.rr.ly

tt.tut.t th.]]m. ol

Lrban S,rrni  $ 5rdI'r

Trnrorhy 5[n],r, Fo ,'c,

NL.holre Mbofla, E(llnr.r

Comnr srone,ofPo(t

Chu.ro Coun( lor l,cn

Eenr.mh Ruro, Coun( lor

fronl K'pl.l,o^ D varon

Hon N(lrolJi E wolr,

loD,ad., Forfre.Atl tt.f l
te!,n,fler Ior C(lr!re afd

lfvolvernrrx rr elhrr,

all! L( Cl,r,lv,5 I997

l.!olvrmrnl I erl rr(

tLlnr. (l..nre! l99l -

h.rc clr\he5 l99l

trhn,( ClI hts r 9(. 1

Elhnrc ln.'rrnx")L JD(

t(lrnr.ln(rtenr! n Jnd

Etlrnr( Clitl)(t I991

1992 he,'.lro Dr(r'(l
tlhnic l..rrernenr and

R.comm.ndrtlon by

P9 32 (Chaplcron

Akrwunr lleporr Corsr

Pg l2 (Chrpter o 1

t0

t0

byTlRC



N.m.ollh.Adv.B!ly

rt.tur.t th.Trm! of

Fornr.r M ntrterolnoid
21

7)

1l

)1

25

)6

29

l0

ll

ll

l6eph 5d na, Arrnrnr
(h,cl.l Ko.rura ,n 8c .,1,t

1\!05.s K pte,e, Ch,rt of

Ethn( Clashes l9r l

Elhn,. (lniho, rrol

Elhn c C.5hct I991

EIh.. Claihc\ llll -

rihn( Cla\her ratr

EthnrcCl.!he5l19l -

tlh.rc Cla\hcs 1991 -

Frl_nr. rnc rcmcnt ind
lrllrng!

tthnr. Clalhe5 ] 9l -

Erh.'c r^c temcnt r.d
l,lrigt

Erh.,c Clarh!s l 99l

ELhnr( rnotem..t.nd
krIn9!

fl.comm.nd.rron by

s0

10

50

\0

50

5t)

10

5o

by IrRC

(D.c.asrd)

t6l



34

35

36

11

42

rl

N.m. ol th. Adv..scly

'lrtus.tth.Trm.of

PdulCl,el(nyo(, Foinrcr

londrhJn M!ti Ch,et

Ol.n9!ruone O,.t,on

Wrlton Mrntrn\, F0rnrcr

Fornrr P5lO Rr,IVullLy

Krpko,( s,el2, rornrc.

DS O Nrkulu D'\rr,(r

Provrn.e and n lD,!lir(t

NJlu,u DnI.r, Durhq
I998 Ntoro Cl.thcs

hrpl.rgnr Aap (herubo

Mary Lol'(lr # le ol rlon

Erlrnr( Claslrc\ l r9l -

trlrfr( Cl.nre, I991

Ethh c Clarlr.s r99l -

(onrpl oty to r!.rl the

Elhfr. (lnrrc\ l()97

Conrp rc ry ro rvtr( thr

tlhn ( Cln5her lr')/

(ompltr,Iy to Jlerr rhe

t(lni. Cln5lres 1991

Erhn'. (1.nre! r')L)l

trh.'( a r,,r,, lrtl

Erhn c clrsh(\ l93l -

ton r( C d\hr1 19ql

lnvo v..)enl n !lhnrc

n.colhm.nd.lron by

I'9 50,

r9.nd 50

&20

Akra!nI rtp'rl1,9 72

1A 1r 70,77 7t, E2

Ak wumr repori P9 72

71 75 76,11,1E,82

A[,w!nn Connn ,lon

k 'lu ncporl Pq l5 l6

byTriC



,15

50

52

tl

57

N.m.olth.Adv.rrcly

rt.lut.lth.Trm.oI

formcr (eny. A,r Eorce
p!,5on..land"La.hc.
ar raplJmbLrP, mary

B.n,,rnIn lJd.lw. ah I I

Falh. r f,io1cj rr'ihrl,o

oleo!Lrn,on. Sc.ondiry

EIhnr. Cl.rhes 1991 -
1992 Nafur! Dl5tnct
lnvol./.m..1 n ethn'(

1992 fl.rku(r D ttn.l

Erh.,c r-lir'ci l9rl

tthn c Cli\hcs r 19l

Elhf,L al.rnre5 r9ql

Eth.,c (lash.s r 191

Ethnr( CIJ!h.s l99l -
1992 Na.ok D15ll ct

1992
nvolvrnrrnl n cthn c

l 192 lnvol!.ment n

Fo n\ r nr) Lrru D'v yr,r

O c Sano a t€a(h.. at
h,l9on! 5.(ondary 5, hoo

Ole Nisa, Asrstant Chrcf
He wJs on(e atrcsr€d fo,

Hon lul,us O e SLnk!r,, i

{orm.r 
^1p 

lor rln,ogc

R.(omm.^det,on by

&20

&10

Al wurr,,rort.q68

bvrrBc

perperrrrNn ot.nm.

t65



5U

59

65

66

67

68

63

N.m.olth.Adv!rt.ly

st.lus.i th.T,m. ol

Pe(er Ond nru Fornrer

nrerberol Arnred Forces

Ar,rp Hono A KANl.l

\LrL o.dllunrlchr rnrdn

Chrrlopher K .ro 5rrkwa

Andrew Rottrh, ahi.fof

SI con, A Co0n.,lLor ol

ttlnr. Cl.r5her I 991

- 1992

lnvolvem.nt rn.rhnrc

1992 Kar/Nyarnrr,r

lnvolv.nrcnr xr eLh. c

Erlrnr. Clash(r 1991

lnvolvrnrenl r rlhn'.

trhnrc Clu5lrus l99r -

l912 Ir.n5 Nro r J.d

hvolrem.nl trr rtllrn.

1992T,i.5 Nro,. ird
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