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Foreword

Thrs volume contains the core operatioral legacy of the Commussion's work 1ts findings
and recommendations, the blueprint for the institution tasked with menitering and
mplementing the recommendations, and the Commission's proposed reparatians policy
and framework

One of the most anticipated parts of a truth commission report is always the commission’s
findings and recommendations Having spent four years engaging with Kenyans
throughout the width and breadth of the country, including over a year of public
hearings, the expectations of these who followed the process are understandably high,
notwithstanding the Commission’s efforts to educate the public about its powers and
imitations The Commussicn’s statement taking form provided a specific avenue through
which any Kenyan could sugqgest recommendations to the Commussion  Every witness
who testified before tne Commuission was asked what he or she would recommend given
the violations they had witnessed or experienced The Commission was thus presented
with a wealth of information and creative 1deas concerning our recommendations,
including recommendations for individual and collective forms of reparations

The first chapter in this volume sets out the Comrmission's findings and recommendations
The findings are based upon the facts and analysis in the Report itself, as well as additional
research and investigations undertaken by the Commission It 1s, understandably, one of
the most fughly anticipated parts of the Report The Commission received a broad range
of ideas concerning recommendations Not afl of them could bz included In choosing
which 1ecommendations to include, the Commission was consclous of, on the ore hand,
honering the commitment and sacrifice of the thousands of people wha participated
In the process, and the thousands who suffered and continue 1o suffer from the legacy
of historical mjustices and gross violations of human nghts, and on the other hand,
the understandable Imitations of a government that has a broad mandate 1n areas of
economc develepment, welfare, education, and securily In other werds, the Commissian
strove o make meaningful and reasonable recommaondations which, 1t 1s hoped, will
have a higher chance of iImplementation  Better to have fewer recommendations that
are implemented, than many recommendations that gather dust on a bureaucrat’s shelf,

The Commission was conscious of the fact that one of the biggest challenges that has
traditionally faced truth commussion recommendations is the lack of political will by



government to implement them. Every truth commission before this one has made
recommendations that were not implemented in a timely fashion or, in most cases, not
implemented at all. Often, the political pressure to implement the recommendations of a
truth commission fades as soon as the commission finishes its work and issues its report.
The drafters of the TJR Act clearly had this challenge in mind when they specifically
empowered the Commission to design a monitoring and implementation mechanism to
ensure that its recommendations are followed and implemented. The second chapter in
this volume sets out the rationale for creating such an institution; describes the institution
that should be created; and provides a justification for the same institution.

Lastly, the third chapter sets out the Commission’s proposed reparations policy and
framework. Reparations are key to the legitimacy of a truth commission, and particularly
for this truth commission which is the first of its kind to have “Justice” in its title. Justice
was achieved in part by the acknowledgement the Commission provided to witnesses
who engaged with the Commission through the statement taking process and public
hearings. Justice was also achieved in part by the identifying of individuals or institutions
responsible for specific historical injustices and gross violations of human rights. Justice is
further achieved by the recommendations the Commission made with respect to further
investigations and prosecutions, set out in Appendix 1 of Chapter 1 of this Volume.

Equally important, however, to furthering justice is providing reparations to those
who have been wronged. As set out in this chapter, international law makes clear that
justice demands reparations for those who have been wronged. Reparations are not
the same as compensation, though reparations may take the form of compensation to
individuals. Reparations may also consist of memorials, community facilities (such as
health clinics, schools, etc.), and other mechanisms by which the suffering of victims is
acknowledged and addressed. The reparations framework provided here, along with the
wealth of information the Commission collected in its four years of work, will guide the
implementation mechanism in developing specific reparations awards. The Commission
has recommended that the Government set aside an initial Ksh 500 million for reparations.
It is not enough to redress all of the violations described in this Report, but we hope that
it will provide a beginning that can later be supplemented.
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The Commission shall submit a report of its work to the President at
the end of its operations. The Report shall:
(a) summarize the findings of the Commission and make
recommendations concerning the reforms and other measures,
whether legal, political, or administrative as may he needed o
achieve the objact of the Commission; LA
(b) make recommendations for prosecution; b
(¢} recommend reparation for the victims;
(d) recommend specific actions to be taken in furtherance of the
Commission’s findings;
(o) recommend legal and administrative measures 1o eddress
" specific concerns identified by the Commission
.

Al recommendations [of the Commission] shall be implemented, ’

and where the implementation of any recommendation

has not been complied with, the National

Assembly shall require the Minister o furmsh it

H T N T 3 ~t et .
with reasons for non-implementation




Findings and Recommendations

Introduction

1
2

One of the most anticipated parts of a truth commission report is always the
commission’s findings and recommendations. This Chapter provides a catalogue
of the Commission’s findings and recommendations.

The Truth, Justice and Reconciliation Act (TJR Act) required the Truth, Justice and
Reconciliation Commission (the Commission) to make findings in respect of gross
violations of human rights inflicted on persons by the State, public institutions
and holders of public office, both serving and retired, between 12 December
1963 and 28 February 2008. The Act stipulated that such findings must include
the Commission’s conclusions on: the antecedents, circumstances, factors and
context of such violations; the causes, nature and extent thereof: and perpetrator
responsibility and motives.' The Act further required the Commission to summarize
its findings in this Report.’ This Chapter summarizes the main findings of the
Coemmission as required by section 48 of the TJR Act,

The findings of the Commission are based upon the totality of its investigations
and research. These include the detailed analysis of the statements it received, the
investigations it carried out, conclusions drawn from its open and closed hearings,
and the study of a large number of primary source documents and materials.

TJR Acl. sec 5(a)—(c) and ())
TJR Act, sec 48(2){ai.

.
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4, The Commission has made findings of responsibility against individuals
where such persons had an adequate opportunity to respond to allegations in
interviews, hearings or in writing. However, a significant number of adversely
mentioned persons did not respond to the Commission’s invitation to respond to
allegations levelled against them. In the absence of a response from such AMPs,
the Commission presumed the allegations as levelled against them to be truthful.
This is in accordance with the jurisprudence of quasi-judicial human rights bodies.
In the practice of the African Commission on Human Rights and Peoples’ Rights
and the Inter-American Commission on Human Rights (IACHR) the facts alleged
in a complainant’s petition is presumed to be true if the respondent state has not
provided responsive information during the maximum period set by the respective
commissions.’ Similarly, the Human Rights Committee has established the practice

" of drawing its decision on the basis of information provided by the complainant
when the respondent state fails to participate in the communications procedure.’

B in making findings of responsibility againstindividuals and groups, the Commission
employed the balance of probabilities standard of proof. This standard is akin to
the preponderance of evidence normally used in civil cases. Itis the same standard
used by similar truth commissions internationally. The Commission was not a
court of law and therefore the finding it has made in reference to an adversely
mentioned person is not a finding of guilt.

6. It is noteworthy that some compared this Commission’s work with that of the
International Criminal Court (ICC) or asked about the relationship between the
Commission and the ICC. As noted, the Commission was not a court of law, and
while some of the purposes of the Commission were similar to that of the ICC,
they were very different institutions. First, the Commission was a more victim-
centered institution. The ICC, while more victim-centered than many courts, still
has as the subject of its primary focus the suspect, and determining by a high
standard of proof whether the suspect is guilty of the charges alleged. Second,
the Commission was focused on historical narratives, context, and perspectives of
victims, perpetrators, and witnesses. The ICC, like all courts, is much more narrowly
focused. As a result of these and other differences, the Commission was able to
interact with, and provide participation for, far more victims and other Kenyans
than the ICC. Third, the ICC's temporal mandate is relatively narrow - from the time
of the ratification of the Rome Statute by Kenya on 1 June 2005 to 26 November
2009 (the date of the ICC Prosecutor’s filing of a request for the initiation of an

3 See IACHR Rules of Procedure, rule 38, Lawyers for Human Rights v Swaziland (2005) AHRLR 66 (ACHPR 2005).
4 D McGoldrick The Human Rights Commuttee Iis role in the development of the Intemational Covenant on Civil and Polibical Rights
(1964) 145-150.



mvestigation into the Kenya situation) The Commission’s temporal mandate s far
broader, from 12 December 1963 to 28 February 2008, and in fact extends before
and after that period

Some also asked about the role of the Commussion with tespect to the 2007 PEV,
As noted earlier, 1t was the 2007 PEV that provided the immed:ate impetus for the
creation of the Cemmussion, and that period of Kenya's history s cleaily within
the temporal mandate of the Commussion Consequently the Commission heard
a good deal of testmaony concerning the PEV The Commission, however, imited
the amount of resources that it devoted to that period far thiee reasons First,
the period of post-election violence was a very small part of the time pernod n
which the Commission was to examine historical injustices and gross violations
of human rights. Second, a previous commission of nquiry - the Commission of
Inquiry on the Post-Election Violence, also known as the Waki Commussion - had
focused specifically and narrowly on viafations during this period Third, through
1ts focus onimitially six, and now three, individuals, the ICC was and 15 Investigating
this period of Kenya's history  In other words, 1t was the view of the Commission
that a good deal of time and resources had alieady been, and were continting
to be, focused on this period within the mandate Without commenting on the
quality of either of these separate investigative mstitutions, it was the considered
view of the Commission that its imited time and resources would be better served
focusing on those broad areas of the mandate that were not the subject of any
nther investigative process

The TR Act also required the Commission to make recommendations concerning
the reforms and other measures, whether legal, politrcal, or administrative
as may be needed to achieve the objects of the Commission ® In this regard,
the objects of the Commission were to promote peace, Jjustice, national unity,
healing, and reconciliation * In parucular the Commission was enjoined to make
recommendations regarding

+ Prosecution,
7 Specific actions to be taken in furtherance of the Commuission’s findings,

4 Legal and administrative measuies to address specific concerns identified by
the Commission,

Measures to prevent the future occurrence of human nights violations

5

h

TIR Acl secdd(2va)
TJR Acl secs
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The Commission was authorized to make recommendations concerning any
other matter with a view to promoting or achieving justice, national unity and
reconciliation within the context of the Act’

The Commission was also mandated to recommend the grant of amnesty in
respect of certain offences. However, as explained in the mandate chapter of this
Report, the Commission did not process any amnesty applications and as such no
recommendations pertaining to amnesty have been made. The Commission was
also mandated to recommend a reparation framework that would serve as the
basis for repairing the harm suffered by victims and survivors of gross violations
of human rights and historical injustices. Chapter Three of this Volume sets out the
Commission’s recommendations in relation to reparations. Finally, the Commission
was required to make recommendations on the mechanism and framework for
the implementation of its recommendations. Chapter Two of this Volume makes
recommendations relating to such a mechanism.

In essence, the legal framework provided by the TJR Act facilitated the making
of comprehensive recommendations on a range of topics. As such, and to
facilitate implementation and monitoring, the Commission has tried to make
recommendations which are specific, feasible and which have measurable short,
medium or long-term goals. Recommendations which strike a resonance with
the Kenyan people are likely to be the subject of mobilization and lobbying. Such
recommendations are more likely to be implemented by the Government. Each
recommendation has been directed to a specific entity or office holder.

The recommendations made by the Commission are a synthesis of views expressed
1o the Commission and the Commission's own reflection on the findings reached
with respect to various violations and issues. The recommendations reflect views
expressed to the commission by victims, witnesses, civil society organisations,
experts and government officials who interacted with the Commission. With
respect to victims, the Commission solicited their views on recommendations
through the statement taking process. Additional recommendations were
proposed to the Commission by those who testified during the individual, thematic
and institutional hearings held around the country.

With respect to recommendations concerning the investigation and possible
prosecution of an individual, the following shall apply: The DPP or appropriate
authority shall immediately commence an investigation into the individual named.

TJR Act, sec 5(2)



Unless otherwise provided In the specific recommendations, such an investigation
shall conclude no later than twelve months after the 1ssuance of this Repart At
the completion of such investigation the DDP or appropriate authority shall make
animmediate determination concerning whether the evidence warrants a criminal
prosecution The DPP or appropriate authonity shall immediately make that
determination public, and shall include in that public statement detailed reasons
Justifying 1ts decision

The abave procedure with respect Lo investigations for possible prosecution 15 a
recommendation of the Comnussion, and as with all recommendations as set out
in the TJR Act1s binding as a matter of law

In thinking about and formulating recommendations, the Commission took note
of the fact that the Comrmission was establisned as part of the Kenya Naticnal
Dialogue and Reconciliation process which led to the mitiation of aumerous
reforms and mechanisms intended to address long-standing historical 1ssues, As a
censequence, many of the issues that the Commission was tasked to address have
been addressed (either in whale orin part) or are in the process of been addressed
For instance, the Constitution of Kenya 2010 has dealt with or laid the basis for
addressing such issues as historical land injustices and economic marginalization

The Commission was also aware that there have been established in recent time a
number of permanent institutions charged with dealing with the very issues that
the Commission was mandated to inquire into Thesa include

1 The National Land Commussion, which has the mandate to deal with, among
other 1ssues, historical land injustices,

i The National Cohesion and Integration Commissicn, which has the mandate
to foster nationa! cohesion and unity,

1 The National Gender and Equality Commussion, which has the mandate to
promote and protect the rights of minonty and vulnerable groups, including
women and margmalized groups,

1 The Ethics and Ant-Corruption Commission, which has the mandate to
investigate cases of cortuption and economic crimes,

1 The Commission on Revenue Aliocation, which has the mandate to determine
allocation of revenue, and

1 The Independent Police Oversight Authority, which has the mandate to, inter
aha, nquire into killings committed by the police

D

1
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In assence, the Commission’s work evolved at a particular historical moment that
coincided with a reform process. Thus, the Commission viewed its role as that of
building on the existing reform initiatives.

Like truth commissions before it, the Commission had to consider whether or not
to recommend lustration. The term lustration is derived from the Latin lustrum and
refers to a process of purification. In the field of transitional justice, the process
of lustration has been used to remove from public office individuals who are
associated with past human rights violations. It has also been used to prevent
individuals associated with human rights violations from holding public office in
the future.

The United Nations recognize the important role that vetting and lustration
can play in the prevention of future human rights abuses and violations by the
State. Lustration can serve two purposes: preventing the recurrence of human
violations by public officers who have committed such violations in the past, and
restoring the population’s trust in the State after a period of systematic human
rights violations.

The process of lustration has been controversial in many societies when it has been
used to remove from office all individuals associated with past politigal regimes,
For example, lustration has heen used in former communist countries to remove
all individuals associated with the past communist regime, and in Irag to remove
all officials associated with the deposed Baath Party.” In the context of Kenya, this
kind of mass action is not recommended.

However, the prevalence of impunity throughout the history of Kenya compelled
the Commission to consider lustration for past abuses committed by individuals
while acting in an official capacity. The Commission considered that tackling
impunity is a necessary and urgent step in the full restoration of the rule of law in
Kenya, in establishing lasting peace and stability, and in fostering reconciliation.
For this reason, the Commission has recommended that specific individuals
should not hold public office in Kenya's constitutional order on account of their
past conduct and/or decisions which resulted in gross violations of human
rights.

Rule of Law Tools for Post-Conflict States: Vetting, an operational framework, Office of the High Commissioner for Human Rights
(OHCHR), United Nations, New York and Geneva (2006) 1.
This process has been referred 1o as de-Baathification.
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Primary Findings

22 The Commisston findsthatbetween 1895 and 1963, the British Colonial administration
mn Kenya was responsible for unspeakable and hornfic gross vielztions of human
nghts Inorder to establish its authority in Kenya, the colomial government employed
violence on the local population on an unprecedented scale Such violence included
massacres, torture and ill-treatment and vanous forms of sexual violence

23 The Commissien also finds that the British Colomal administration adopted a
dnide and rufe approach to the local population that created a negative dynamic
of ethmicity, the cansequences of which aie stdl being felt today At the same
time the Colonial administration alienated targe amounts of highly productive
land from the local poputation, and removed communities from their ancestral
fands

24 The Commission finds that between 1963 and 1978, President Jomo Kenyatta
prestded over a government that was responsible for numercus gross violations of
human rnights These vintations included

I in the context of the Shifta War, killings, torture, collective punishment, and
derual of basic needs (food, water and health care),

7 polincal assassinations of Pio Gama Pinto, Tom Mboya and 1M Karuky,
1 arbitrary detention of political opponents and activists, and

liegal and nregular acquisition of land by the highest government officials
and their palitical allies

25 The Cemmussion finds that between 1978 and 2002, President Daniel Arap Mol
presided over a government that was responsible for numerous gross viclations of
human rights These vinlations include

massacres,

1 untawful detentions, and systematic and widespread torture and ill-treatment
of pohtical and human rights activists,

assassinations, including that of Dr Robert Cuko,
legal and irregular allocations of land, and

7 economic crimes and grand corruption
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The Commission finds that between 2002 and 2008, President Mwai Kibaki presided
over a government that was responsible for numerous gross violations of human
rights. These violations include:

unlawful detentions;
1 extra judicial killings; and

economic crimes and grand corruption

The Commission finds that state security agencies, particularly the Kenya Police
and the Kenya Army, have been the main perpetrators of bodily integrity violations
of human rights in Kenya including massacres, enforced disappearances, torture
and ill-treatment, and sexual violence.

The Commission finds that Northern Kenya (comprised of the former North Eastern
Province, Upper Eastern and North Rift) has been the epicenter of gross violations
of human rights by state security agencies. Almost without exception, security
operations in Northern Kenya have been accompanied by massacres of largely
innocent citizens, systematic and widespread torture, rape and sexual violence of
girls and women, looting and burning of property, and the killing and confiscation
of cattle and other livestock.

The Commission finds that state security agencies have as a matter of course
in dealing with banditry and maintaining peace and order employed collective
punishment against communities regardless of the guilt orinnocence of individual
members of such communities.

The Commission finds that during the mandate period the state adopted ecenomic
and other policies that resulted in the economic marginalization of five key regions
in the country: North Eastern and Upper Eastern; Coast; Nyanza; Western; and
North Rift.

The Commission finds that historical grievances over land constitute the single
most important driver of conflicts and ethnic tension in Kenya. Close to 50 percent
of statements and memorandum received by the Commission related to or touched
on claims over land.

The Commission finds that women and girls have been the subject of state-
sanctioned systematic discrimination. Although discrimination against women and
girls is rooted in patriarchal cultural practices, the state has traditionally failed to curb
harmful traditional practices that affect women’s enjoyment of human rights.



33;

34,

iy

e T e,

The Commission finds that despite the special status accorded to children in
Kenyan society, they have been subjected to untold and unspeakable atrocities

including killings, physical assault and sexual violence.

The Commission finds that minority groups and indigenous pecple suffered state-
sanctioned systematic discrimination during the mandate period, In particular,
minority groups have suffered discrimination in relation to political participation
and access to national identity cards. Other violations that minority groups and
indigenous people have suffered include: collective punishment, and violation of

land rights and the right to development.

Recommendations

F1

1

F

1

[ |

The Commission recommends that the President, within six months of the issuance
of this Report, offer a public and unconditional apclogy to the people of Kenya for all
injustices and gross violations of human rights committed during the mandate period.

The Commission recommends that State security agencies, and in particular the
Kenya Police, Kenya Defence Forces, and the National Intelligence Service apologize
for gross violations of human rights committed by rh‘eir predecessor agencies
between 12 December 1963 and 28 February 2008, especially acts of extra-judicial
killings, arbitrary and prolonged detention, torture and sexual violence.

The Commission recommends that the Kenyan Government considers entering
into negotiations with the British government with a view to seeking compensation
for victims of atrocities and injustices committed during the colonial period by
agents of the colonial administration. This should be done within 12 months of the
issuance of this Report.

The Commission recommends that the British government offer a public and
unconditional apology to the people of Kenya for all injustices and gross violations
of human rights committed by the colonial administration between 1895 and 1963,

The Commission recommends that the Judiciary apologize to the people of Kenya for
failing to address impunity effectively and perform its role of deterrence to prevent
the perpetration of gross human rights violations, during the pericd between 12
December 1963 and 28 February 2008,

The Commission recommends the creation of a National Human Rights Day on
10 December, to coincide with the international Human Rights Day, which will be
used to promote respect for human rights in Kenya.

The Commission recommends that the judiciary fast-tracks the establishment of the
International Crimes Division of the High Court which shall be responsible for the trial
of some of the cases referred to the Director of Public Prosecutions for investigations
and prosecution.,

ras

Rl

™

Flkiae



I

. ONT

r

e |

.

The Commission recommends that the fast-tracking of the enactment of human rights
related laws as envisaged by the Constitution of Kenya, including on: freedom of the
medig; fair hearing; and rights of persons held in custody or detained.

The Commission recommends that the government makes a declaration in terms of
article 34(6) of the Protocol to the African Charter on Human and Peoples’ Rights on
the Establishment of the African Court on Human and Peoples' Rights thus allowing
individual victims of human rights violations who have exhausted local remedies to
directly access the African Court.

The Commission recommends that the Ministry of Justice fast-tracks the expansion of
the national legal aid scheme to cover the entire country.

Factors that Encouraged Perpetuation of Gross
Violations of Human Rights

The Cemmission finds that the following factors encouraged the perpetuation of
gross violations of human rights during the mandate period:

The failure of the first government in independent Kenya (led by President
Jomo Kenyatta) to dismantle the repressive state structures established by the
colonial government.

The use of and subsequent enhancement of repressive laws, policies and
practices initially employed by the colonial government by the first two post-
independence governments (President Jomo Kenyatta's and President Daniel
Arap Moi’s administrations).

The creation of a de jure one party state by President Moi's government,
resulting in severe repression of political dissent and intimidation and control
of the media. Repression of political speech and the media allowed many
violations to occur with little public scrutiny, much less accountability.

Consolidation of immense powers in the person of the President, coupled
with the deliberate erosion of the independence of both the Judiciary and
the Legislature.

The failure of the state to investigate and punish gross violations of human rights.
The Commission finds that in most cases, the state has covered-up or downplayed
violations committed against its own citizens, especially those committed by
state security agencies. During the entire mandate period (1963-2008), the state
demonstrated no genuine commitment to investigate and punish atrocities and
violations committed by its agents against innocent citizens.

N
i



Findings and Recommendations on Specific
Violations and Injustices

Colonial Era

36

37

38

39

The Commission finds that in order to establish and consolidate its rule 1n Kenya, the
British government employed wiolence on a locally unprecedented scale To force the
local population into submission, the colonial adrministration in Kenya conducted
punitive expeditions inthe 1890 and 1920 against what they called recalcitrant tribes’
There were military expeditions agamst the Naneliin “901, 7905 and 1903, against
the Embu m 1905, against the Kisi in 1904, 1908 and 1914, arainst the Kipsigis in
1505 and against the Abagishu and Kabras in 1907 These military expeditions were
characterised by massacies, torture, sexual viclence, and destruction of property

The Brtish administration divided Kenyan ternitory inte provinces and districts
These administrative boundaries were based on ethnic and linguistic units, in
effert freezing cultural development and population mehbihty The boundaries were
arbitrary, In some cases dividing groups more sharply than had been the case and
In some cases combrning groups that were orgimally distinet The Commussion finds
that the creation of these administrative umits planted the seeds of ethnic hatred as
communities started to establish ownership of their territories ta the exclusion of
others

Incertain cases, the British established its authority by estabhshing alliances with local
leaders These alliances were created through maniputation and, at times, through
the circumventing existing indigenous systems of authority The British manipulated
leaders of the Maasai and Luhya (Mumia in Wanga and Sudi Namachanja in Bukusu)
The British alo imposed leaders on local populations as was the case of Karurn wa
Gakure and Kinyanjui wa Gathinmu among the Kikuyu. Manipulations were mare
evidentin the signing of treaties involving British administrators and African leadars
such as the Anglo-Maasal treaties of 1904 and 1911

After violently bringing the local population into some farm of submission, the
Colonial admintstration proceeded to find means of making the colomial lerntory
self-financing This was achieved through the creation of the chief as agents of
local administration who were tasked with the responsibibty of tax collection,
maintenance of law and order and mobilization of labour for settler requirements
Chiefs were empowered by a series of labour laws to call out any number of able-
bodied persons to labour without pay This mandate was extended at the outbreak
of World War 1 to finding able-bodied manpower for the war Chiefs had retainers
who in the process of tax collection, confiscated peoples’ animals and produce,



s

40,

41.

+ ONt

seized their women and routinely whipped men. The Commission finds that
such coercive authority, supervised and approved by the colonial administration,
explains the intense hatred for chiefs and the provincial administration in general,
even in the post-colonial period.

Colonial violence reached its zenith in the 1950s (and mainly during the emergency
years), a time when communities in Kenya staged a fight for political and economic
self-determination. The British interned thousands of Africans in detention camps
set up around the country. The treatment at these camps was brutal. Information
about what happened at the camps was carefully controlled and the British colonial
office consistently denied reports of torture and other gross violations of human
rights.

Although the British administration was responsible for atrocities during the
emergency years, the Mau Mau also committed atrocities against those they
perceived as local beneficiaries of colonial power, in effect turning neighbours and
relatives against each other. Contrary to African customs and values, the Mau Mau
assaulted old people, women and children.

Shifta War

42.

43,

44.

The Commission finds that the Kenyan military inflicted violations and atrocities
on innocent civilians during the conflict. In particular, the Commission finds that
the Kenyan Army committed mass killings of civilians during the Shifta War and
that the number of people who were killed during the War is possibly much higher
than the official figure of 2000. Most of the killings took place in villages but the
Commission also received evidence showing that killings took place in places of
worship.

The Commission finds that violations against women were widespread and
systematic. These violations included rape and other forms of sexual violence. The
Commission received evidence that women were held as sexual slaves by members
of the Kenyan Army. The Commission rejects the prevailing official view that sexual
violence during the Shifta War was infrequent and isolated.

The Commission finds that the Kenyan Army was responsible for the killings
and large-scale confiscation of livestock belonging to civilians. The shooting
of especially camels was a particular strategy employed by the Army as it was
believed that camels were used by the Shifta to transport guns and other supplies.
The Army was responsible for the poisoning of livestock. Testimony received by
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the Commission reveal that it was common for soldiers and government officers to
invade villages and confiscate cattle, sheep, camels and qoats The cwners of such
Iivestock were never told what happened (o their ivestock Nor were they ever
compensated for their losses

The Commission finds that as part of the Shifta War, the Kenyan government
established restricted or protected villages or camps in which residents of Northern
Kenya were essentially detained and ther movement severcly restricted This
villagisation progiamme was cenly reminiscent of the detention camps created
duning the colonial period The conditions in the restricted villages in Nerthern Kenvva
were sguald Accounts received by the Commission indicate that diseases such as
dysentery, pneumonia, malana and tuberculosis were common in the viliages

The Commission finds that the Shifta War had a particularly devastating impact on
minority groups hiving in Northern Kenya such as the Sakuye

The Commission finds that while those fighting against the Kenyan government
committed violations against the local civilian population, the vast majority of
violations were committed by the Kenyan government through its military and
police officers and provincial administrators

The Commussion finds that those fighting against the government stole, often
violently, from the local population m order to susport their military activities

The Commission finds that military and political leaders conducted the conflict
with little if any regard to the basic rights of the Kenyan citizens in the region

This inattention to the rights and welfare of the local population continued after
the end of the conflict and to some extent even contimues today  Economic
marginahization and continued violations of the nights of those living in the former
Northern Frontier District have their ongins in the actions and attitudes of the
colonial government and the newly independent Kenyan government

The Commussion finds that the Kenvan government made a deliberate and
concerted effort to cover up abuses committed in connection with the conflict,
and enacted the Indemnity Act in order to protect government officials for
accountability for wrangful acts committed in the conflict

The Commission finds that the Indemnity Act not only covered up human rights
abuses and other violations of both Kenyan and International Law, but itself 15 a
violation of internattonal law as it denies the victims of the conflict access to truth,
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reparations, and accountability for what they suffered. The effects of the Indemnity
Act, the amount of time that has passed since the atrocities occurred, and fading
memories of victims and other witnesses to such atrocities, all contribute to
making it difficult to identify individual combatants who committed violations of
the Geneva Conventions and other applicable bodies of law.

53.  The Commission finds that Brigadier Joseph Ndolo and Brigadier Jackson Mulinge
(as they were then) bear command responsibility for the atrocities committed
against civilians by the Kenyan Army during the Shifta War.

Recommendations

LR S 4

I

F1 The Commission recommends that the President, as the Commander-in-Chief

L |

F1

of the Armed Forces, within twelve months of publication of this Report,
acknowledges that the military committed atrocities during the Shifta War and
offer a public and unconditional apology to the people of North Eastern and all
who were affected by the conflict.

The Commission recommends the repeal of the Indemnity Act within nine
months of the issuance of this Report. If the Indemnity Act is not repealed
within the stipulated time, the Attorney General shall immediately thereafter
(and no later than one month after such six month period) issue a public report
explaining why the Indemnity Act has not been repealed and what steps, if any,
the government plans to take to ensure its repeal and to provide accountability
for the violations committed during the Shifta War.

The Commission recommends that within nine months of the publication of
this Report, the government, and particularly the Ministry of Foreign Affairs,
publishes the entire Memorandum of Agreement (Arusha Agreement) signed
between the Kenyan and Somalia governments and which marked the formal
end of the Shifta War. The Agreement should be published in at least three local
newspapers with wide circulation. Moreover, copies of this Agreement should
be translated into local languages spoken in Northern Kenya and be widely
disseminated in thelregion.

The Commission recommends the establishment of a public memorial to
commemorate the victims of Shifta War. The memorial should be established
within 24 months of the issuance of this Report.

i

e

SRR

TP

SR R S



Massacres

Primary findings

54
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Massacres have occurred throughout the history of Kenya While they increased
during and as a result of colonialism, massacres predate the colomal period The
Commussion has documented the following massacres which occurred during the
colomal period

Kedong Massacre
Massacres commutted in the context of the Girrama Rebellion
1 Kollowa Massacre

Massacres committed in the context of Mau Mau War including Lar Massacre
and Hola Massacre

The Commuission finds that mast massacres committed by state security agents
in the post-independe=nce period have occurred in Northern Kenva, that 1s, Narth
Eastern, Upper Eastern and North Rift These macsacres were committed during
secunty cperations with the stated purpose of, among other things, combatting
cattle rusthng and disarming the population The Commission finds that state
security agencres were responsible for the following massacres Massacres during
the Shifta War, Bulla Karatasi Massacre, 1980, Wagalla Massacre, 1984, Lotinr
Massacre, and Malka Marr Massacre

Massacres commutted by civilians mostly occurred as a result of cattie rusthng and
inter-ethnic or inter-communal conflict The Cemimission finds that the motivation
for inter-ethnic massacres was mostly contestations for control of land for pasture
and water Another motivation includes retaliation As such, ethnic groups which
were vicims of massacres were often previously perpetrators of massacres
themselves against the attacking group Inter-ethnic conflict was characterrsed by
reprisals and revenge attacks

Most accounts of massacres that were presented to the Commission were
undocumented which made investigating such incidents difficult f not impossible
The vast majonity of perpetrators responsible for the massacres have not had to
answer for their crimes To this day they remain unpunished

Massacres that took place during the mandate period were invanably accompan:ed
by the commuttal of a range of other violations These included rape and other

IHE
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gender-based violations, torture, enforced disappearances and destruction of
property.

The Commission finds that because most massacres committed by security agents
have occurred in Northern Kenya, victims of massacres are therefore predominantly
of Somali, Borana, Sakuye, Gabbra, Pokot and Turkana ethnic groups. Most victims
of massacres in North Eastern and Upper Eastern were predominantly Muslims.

The communities targeted for attack by way of massacres in inter-ethnic conflict
were in most cases isolated and far from police or government presence. Victims
were mostly attacked or ambushed at watering points, while herding livestock or
while in their homesteads.

Children were sometimes the targets of massacres. In the case of the Turbi Massacre
of 2005 a primary school was specifically singled out for attack and 21 children
killed. Similarly in the Murkutwa Massacre, a total of 12 children were killed.

In respect of massacres committed by state security forces, the Commission finds
that these massacres were the products of a desire on the part of the relevant
security forces to impose collective punishment on communities whose members
were suspected of committing various transgressions.

The Commission finds that the prevailing security environment of lax controls and
almost total impunity for perpetrators effectively encouraged and condoned the
committal of such heinous crimes.

The Commission is not aware of a single criminal conviction for any massacre
committed by the security forces in Kenya during the mandate period.

The Commission notes that command responsibility can be attributed to those
who exercise actual authority over subordinates. It applies to both civilian
and military officials. It arises when those in command knew, or had reason to
know, that crines were about to be committed or had been committed by their
subordinates or those under their effective authority and control, and they failed
to take the necessary and reasonable measures within their power to prevent or
punish those subordinates. Commanders are under an objective responsibility
to try to establish what their subordinates are doing and discipline them where
appropriate. Responsibility can even be imposed where the commander does
not take adequate steps to keep abreast of the criminal activities of his or her
subordinates.
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The Commission made formal requests to the Miristry of Defence for information
in respect of the role of the Army in the Shifta War and other massacres but no
response was received The Commussion finds 1t regretiable that the Ministry of
Defence chose to ignore or refuse the request, and thus to act in clear violation of
the provistons of the TIR Act In so daing the Ministry of Defence has undermined
Kenya's truth and reconciliation process

Bulla Karatasi/Garissa Gubai Massacre

67
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The Commission Andsthat the secunity operation conducted in Garssa in November
1980 resulted in the massacre of hundreds of ¢crafians Numerous other atrocities
were commutted by state security agents {the regular police, admimistration police,
General Service Unit, and the Kenya Army), including torture, brutal beatings, rape
and sexuai violence, burning of houses and locting of property

The Commission finds that the Bulla Karatasi Massacre, and the detention, tortuie,
rape and sexual violation of women, burning of houses and the looting of property,
wis & systematic attack against a civilian population and thus qualthes as a crime
agamnst humanity

The Commission finds that to cover up the massacre, security agents involved in
the operation disposed of the bodtes of those killed into the Tana River

The Commission finds that collective pumishment was a key component of the
Bulla Karatasi secunty operation which resuited in the mass kilings of civilians
Secunty agents operated on the presumption that the entiie population of Garissa
town and its environs was somehow responsible for the shooting of civit servants,
the crme which prompted the mounting of the security operation On this bass,
all Somal male adults were rounded and detamed at Garissa Primary School where
they were screened, tortured and brutally beaten

The Commussion finds that the military participated in the Bulla Karatas) Massacre
The commander of the Kenya Army, amongst others, flew to Garissa the day after the
operation on a fact-finding misston Itis difficult to see what would have necessitated
a high ranking member of the Kenya Army to visit the site of the massacre other
than some level of military mvolvement in the operation The Commission therefore
rejects the official position that the military did not participate in the operation

The Commission finds that members of the North Eastern Provingial Secunty
Commuttee (chaired by Benson Kaana, the then Provincial Commissioner for
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North Eastern Province) and Garissa District Security Committee at the time of the
Bulla Karatasi operation bear responsibility for the massacre and other atrocities
committed during the security operation. The members of both the Provincial and
District Security Committees sat in the same emergency meeting at which the
security operation and the collective punishment of male adults of the Somali ethnic
community was authorised. The Commission also finds that the Minister for Internal
Security at the time of the security operation, Godfrey Gitahi Kariuki (popularly known
as G.G. Kariuki), bears responsibility for the operation and the ensuing atrocities.

The Commission finds that the conduct of Benson Kaaria and G.G. Kariuki, both of
whom appeared before the Commission, is consistent with the official denials and
deflections that followed in the aftermath of the Bulla Karatasi Massacre. Before the
Commission, Benson Kaaria repeatedly asserted that the Bulla Karatasi operation did
not result in any deaths nor were any women raped or otherwise sexually violated.
Similarly, G.G. Kariuki denied knowledge of any deaths or rapes. The Commission
finds that members of the North Eastern Provincial Security Committee and the
Garissa District Security Committee and the Minister of Internal Security at the
time of the Bulla Karatasi Massacre are unfit to hold public office in Kenya's new
constitutional order.

The Commission finds that despite the numerous atrocities committed by security
agents during the Bulla Karatasi operation no one was ever identified as responsible
or held to account.

Wagalla Massacre

75.
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The Commission finds that the security operation conducted in Wagalla, Wajir,
in February 1984 resulted in the massacre of hundreds of civilians. Numerous
other atrocities were committed by state security agents including torture, brutal
beatings, rape and sexual violence, burning of houses and looting of property

The Commission finds that the Wagalla Massacre, including the detention, torture
and killing of the male members of the Degodia tribe at the airstrip, and the rapes,
killing of livestock and burning of homes in the villages, was a systematic attack
against a civilian population and thus qualifies as a crime against humanity.

The Commission was unable to determine the precise number of persons murdered
in this massacre but accepts that a large number died, possibly close to a thousand.
The official figure of 57 given by the state therefore grossly underestimates the
number of people who were killed at Wagalla and is an example of the generally
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thoughtless manner in which the state has traditionally treated massacres
commutted by 1ts own agents

The District Secunity Commuttee (DSC) at Wajir authorized the secunity operation
that resulted in the massacre The plan involved confining people at the airstrip, a
place not officially gazetted as a detention centel

The Provingial Secunty Committee (PSC) at Ganssa had a role to play n the
authonzing of the operation as 1s evidenced fiom the signal that was sent fiom
the Garissa PSC to the Wayir DSC that called for the rounding up of persons and
lvestock and for them to be “treated mercilessiy” The Commussion finds such
language in official communications to be highly inappropriate and reckless Such
words steod as an effective license for subordinates 1o take the law into therr own
hands The Comnussion finds the PSC and in particutar, the author of the signa,
Provincial Palice Officer Aswani, to be respensihle for encouragimg the recipients
cf the instruction to act in a lawless manner

The Kenya Army 1s held te be responsible for the actual execution of the massacie
The military as a matter of necessity must also have played a role in the planning of
the operation,

The Commussion 15 satisfied that the DSC, the PSC and the Kenya Inteliigence
Commuttee (KIC) knew or should have known that the security approach adopted
would lead to gross vielations of human nights, including the deaths of innocent
individuals, None of the members of these bodics learnt any of the lessons from
earhier massacres, such asthe 1980 massacre in Ganissa {Bulia Karatasi) Afternatively
theose persons chose to ignore such lessons

There was a delibeiate effort by the government to cover up the details and extent
of the massacre The cover-up invelved most 1f not all of those in positions of
authority in Wajir, Garissa and Nairobi

The Commussion notes that members of the KIC visited Wapir the day preceding
the Wagal'a Massacre, during which visit they held a meeting with the District
secunty Committee The Commussion finds that members of the KIC deliberately
mischaractenzed to the Commission the nature of the KIC tnp and withheld or
concealed information concerning therr \nowledge and/ or involvement in the
secunty aperation The Commussion finds that while development may have been
on the KICs agenda as alleged by such members, its primary mission was in fact (o
assess the state of security in the regicn This much 1s apparent from the documents
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concerning the planning of the trip, as well as the documents prepated shortly after
the trip  This conclusion is also confirmed by some of the witnesses who testified

The Commission notes with deep concern that notwithstanding their positions
and senionty, their specific brief In the area, the secunty briefings received, and
their knowledge of ongoing incidents and the dechining secunty situation in War,
that alt of the KIC members interviewed cr who appeared in the hearings denied
any knowledge of the plans to follow up or deal wath the security situation The
Commission finds that, In the circumstances descnbed above, such denals are not
credible.

The Commussion accerdingly finds that the KIC must have been apprised of the
plans for the pending secunty operation In fact the Commussion was told that
the security operation was planned by the National Secunty Council in Nairobi
in January 1984 which, if true, makes 1t extremely difficult to believe that the KIC
would not have been made aware of such plans in connection with their tour of
the area One of the questions the Commission was unable to answer s why the
KIC members have chosen to feign total ignorance as to what measures were 1o be
taken, even close to thirty years after the event

The KIC members were likely to have recewved news of the massacre before most
people However they deny this Some of them went so far as to claim that they
only heard of the Wagalla Massacre through newspaper reports that surfaced
weeks afterwards The Commuission finds these claims nimplausible

The conduct of the KIC members is consistent with the official wall of silence that
descended over the facts and details of the Wagalla Massacre Infeigning ignorance,
the KIC members have invited deep suspicion about answers to the most serous
questions as to their specific roles in the days preceding and just after the Wagalla
Massacre The Commussion finds the conduct of the KIC members unbecoming of
their high offices indeed the Commussion finds that particularly because of their
continued cover up of the circumstances surrounding the massacre that none of
the individuals who were members of the KIC are fit to occupy any position of
responsibility in the new Kenyan constitutional order

The Government refused to make avatlable to the Commission specific documents
related to its investrgation of this and other massacres in clear violation of the TR
Act Specifically the Commussion did not receive the full set of minutes of meetings
of the relevant PSC, DSC, and KIC meetings, and did not receve any minutes of the
NSC, despite repeated requests This violation of the TJR Act has severely hindered



the ability of the Commission to discover the entire truth and context of these and
other violations

Malka Mari Massacre

89
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The Commussion finds that the 1981 security cperation in Malka Mari, Mandea,
resulted in the massacre of hundreds of individuzls During the secunity operation,
women were raped and were subsequently shunned in the community Others
suffered serious injunies, including the loss of imbs

The Commussion finds that the state has maintained an official silence over the
massacre

Turbi and Bubisa Massacres
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The Turbi Massacre occurred on the morning of 12 January 2005 when raders
attacked Turbi village in Marsabit Afterwards, nine people were killed in Bubisa in
revenge for the killings in Turkz This killing of mine people is commonly 1eferred to
as Bubisa Massacre

The Commussion finds that preceding the Tuibi and Bubisa Massacres were
numerous resource-based conflicts between the Borana and Gabhra communities

The Commussion finds that about 95 people were kifled during tha Turb) 1nd Bubisa
massacres, Including 12 children who were killed at Turki Primary School

The Commission finds that the Turbi and Bubisa Massacres were both ethnic-based
and politically motivated

The Commission finds that the Turhi and Bubisa Massacres accurred partly as a
resuft of the failure of the state to provide secuuity far the people of Marsabit and
particulariy the victims and survivors of the massacres While there were early
warnings of looming violence in Marsatit, the government secunity apparatus
failed to respond in good time

The Commussion finds that that the Turbi and Bubisa Massacres has had severe
impact on the communities hving in Marsabit, especially the Gabras and Boranas

The Commission finds that no one was ever identified as responsible or held to
account for the Turbi and Bubisa Massacres A criminal trial was against 3 people
allegedly responsible for the Buhisa Massacre but the case was later withdrawn
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Lotirir Massacre
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The Commission finds that the secunty operation conducted in West Pokot District
between 22 February and 22 May 1984 by the Kenyan security agents (mainly the
Kenya Army) resulted m what s popularly referred to as Lourir Massacres

The secunty operation also resulted numerous other gross violations of human
rights, including torture, and sexual violence. The secunty agents used heavy
artillery and bombed the following areas in West Pokot Distnict Kadam Hill,
Achalau Hill, Lorusuk Hill, Kaset Hill, Chepyomot (Cheloboi arear), Tarakit Hill, Alale,
Nauyapong, and Kishiaunet Moreover, the security agents confiscated or killed
livestock belonging to the local population

Murkutwa Massacre

100,

The Murkutwa Massacre took place on the morning of 12 March 2001 when heavily
armed Pokot raiders attacked residents of Murkutwa location in Marakwet District

The Lommussion inds that the Murkutwa Massacre occurred partly as aresultof the
failuie of the state to provide secunty for the people of Murkutwa and parucularly
the victims and survivors of the massacre

-

Loteteleit Massacre
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Loteteleit Massacre occurred on 28 Apnil 1988 when cattle raiders believed to be
the Toposa of Southern Sudan and the Nyangatom of Ethiopia ambushed the
Turkana at a water point at Lotetelent

The Commussion finds that the Loteteleit Massacre occurred partly as a result of the
farlure of the state to provide security for the people of Loteteleit and particularly
the victims and survivors of the massacre

Phe Preadeat and the Prime Munster shoudd admn
that ahrocities the  wanton Killaigs, rape, footing and
cvers iy have happened and then they say, we apelogize
b the peoplo ! Nesth Pastern Previnee (NLP)Y We can

dveep! that
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Recommendations

F1 The Commission recommends that within six months of the 1ssuance of this Report,
the President formally apologizes for those massacres committed by government
forces, and for the failure of the state to avert the massacres at Turbr and Bubisa
despite having prior infarmation of the same

F  The Commission recommends that the vicims of the above-reference massacres
be provided with reparations, both individual and collective, withm 36 menths of
the 1ssuance of this Report and consistent with the Reparations Framewark of the
Commission

1 The Cemmission recommends that all of the individuals 1dentified in this Report as
responsible for the planning, implementation, and cover up of the Bulla Karatasi and
Wagalla Massacres - including but not imited to the then members of the DSC, PSC,
and XIC - be barred from public office or any other position of public authonty

F The Commussion recommends that within six months of the ssuance of this
Report, the Government shall release to the Implementation Commuttee all of the
minutes of the relevant DSC, PSC, KIC, and NSC meotings with respect to each and
every one of the massacres referred to abore

F1 The Commission recommends that the Governmenl take mto account the
history of such massacres and other violations, including the related economic
marginalizatron of the region, i formulating relevant development policies,
mncluding in priontizing crucial infrastructure development Anexplicitgoal of such
development policies must be addressing the historic economic marginalization
of this and other simifar areas

F1 The Commission recommends that the Cathglic Church facilitate the return of
Father Adrian Joseph Jantto to the country to testify about the massacre in Bubisa

Political Assassinations
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The Commission finds that durnng the mandate period, political assassination was
one of the tactics used by the state and the political elite to repress dissent or
eliminate political competition

The Commusston finds that political assassinations have exacerbated ethnic
divisions and tensions The assassination of Tom Mboya Is a prime example of
how assassinations can further divide communities and Increase ethnic tensions.
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The Commission finds that investigations nto specific assassinations, when
undertaken, were usually deliberately shut down before conclusion Even in
instances where such mvestigations had been concluded, their reports of indings
and recommendations were never publicized The multiple investigations into the
assassination of Robert Quko are an extreme example of this phenomenon, but it
s not the only example The Commuission finds that there 1s alack of cnitical political
goodwill to conduct thorough and objective investigations into cases where the
victims are suspected to have been assass:nated for political reasons

The Commussion finds that the lack of a credible legal and institutional mechanism
for witness protection continues to hamper any objective inguiry into cases of
suspected political assassination Witness intimidation and murder continue to
pose tundamental challenges to such inquiries Winle there have been attempts
at forufying legal and policy structures for witness protection, much more 1s
needed before credible and thorough mvestigations i such sensitive 1ssues can
be undertaken

Specific findings

Pio Gama Pinto -
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The Commussion finds tat the assassination of Pio Gama Pinto was mouvated
by ideological differences that were at the heart of the global Cold War but also
mirrored in demestic Kenyan politics

The Commussion finds the conviction of Kisilu Mutua did little 1o clanfy the
circuristances and motives behind Pinto's assassination The Commission agrees
with the findiny of Justice Aintey that “the case wears an unfinished aspect and
that we may not have all who were involved in the cnime befare us”

The Commussion finds that Kistlu, Chege Thuo and a third unidentified man who
disappeared, were used as scapegoats to divert attention away from the true
motve and the more responsible perpetrators of Pinta’s assassination

The Commission finds that there 15 sufficcent circunistanual evidence, including
the failure by the government to uncover the truth of who was responsible, to
conclude that the government was involved in the killing of Pio Gama Pinto

Tom Mboya
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The Commussion finds that Mboya was assassinated for hus political belefs, and the
perception that he posed a threat to the palitical establishment

The Commussion did not receive any credible evidence refuting the involvement
of Nahashon fsaac Njenga Njoroge tn the assassination, but did receive sufficient
evidence (o find that Njoroge did not act alone

The Commission finds that the circumstances surrounding Mboyas assassination
- in¢cluding the political rvalries he provoked, and the faillure of the government
to investigate fully the assassination - point to the involvement of governament
officials in the kitling and subsequent cover up

JM Kariuki
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The Commussien finds that J M Kariuki was assassinated for political reasons Based
upon credible and direct evidence presented to the Commussion, the Commissian
finds that state officials, including members of the palice and the Special Branch,
were directly involved in the assassination of Kanuki

The Commussion finds that there Is sufficient evidence implicating the following
mdividudls in the assassination and/or subsequent cover up  Peter Kinyuanj
(aka Mark Twist), Pius Kibathi, Ben Gethi, Patrick Shaw, Waruhiu ltote; Ignatius
Nden, Arthur Wanyoike Thungu, John Mutung'u. Silas Mburu Gichua and Mbivi
Kotnange

The Commission finds that there s sufficient evidence implicating the following
individuals in the cover up of the assassinatron Lee Kinyuan), Bernard Hinga,
James Mungay, Senior Administrative Commissioner of Police for Rift Valley, Thuo,
District Commissioner of Nyandarua, Inspector Henry Waga, and Superintendent
Kiarie

The Commussion finds that President Kenyatta deiiberately interfered in the
independent investigation undertzken by the Parhamentary Select Committee by,
among other things, directly remowving the following two names from the report
because they worked n the Office of the President Mbiyu Kainange and Arthur
Wanyoike Thungu

Robert Quko

=
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119. TheCommission finds that Robert Gukowas assassinated, and that there is sufficient
evidence to find that government officials were involved in his assassination and in
the subsequent cover up.

120. The Commission finds that government officials deliberately sabotaged every
atternpt to investigate Dr. Quko's assassination, including the investigation
undertaken by Scotland Yard.

121. The Commission finds that the government never intended to support an
investigation that would unearth the truth of the assassination of Dr. Ouko.

122. The Commission finds that the multiple investigations into Dr. Ouko's murder
have served to decrease clarity concerning the circumstances surrounding his
G assassination, including who was responsible and why he was killed.

other things, we
would like the 123. The Commission finds that a number of individuals connected to the Ouko
Government assassination have died in mysterious circumstances. The Commission finds that
5 Keitve 1o b the failure to undertake a credible investigation into the deaths of these individuals
) S is part of the official cover up.
compelled to
give a public 124, The Commission finds that the failure to investigate the many deaths associated
apology via with the Ouko assassination has created a climate of fear that has deterred
print media on individuals with knowledge of the circumstances surrounding the assassination to
the way they reveal what they know.
funve handled
o o 125. The Commission finds that the failure to make any of the investigations into the
the tnyestigation assassination public - including the Troon Report, the report and materials collected
of the late by the Gicheru Commission - is a breach of public trust by the government and has
J.M. Kuriukis contributed to the cover up of the killing.
murder, and the
involvement of Crispine Odhiambo Mbai
the state in the 126. The Commission finds that Crispine Odhiambo Mbai was assassinated because
HUIMCTOUS COVET of his political views related to his chairing of the Devolution Committee of the
ups that have National Constitutional Conference.
el 127. The Commission finds that there is sufficient evidence to link Norman Nyaga to the
assassination of Dr. Mbai.
128. The Commission finds that the State is either unable or unwilling to engage in a

1A

process that would shed light on the death of Dr. Mbai.
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The Commussion recommends that within six months of the 1ssuance of this Report,
all reports and maternals of all previous investigations into these assassinations he
made available to the public through the National Archives

The Commission recommends that within three months of the ssuance of this
Report the President shall publicly apologizs to the families of those assassinated,
and to the natien, for these assassinations and the failure of previous governments
to investigate adequately such killings

With respect to the Quka assassination, the Commission recommends that those
mdividuals who have been identified by previous inquinies (including that of
Troon, Gicheru, and Sungu) as indwviduals who should be further interviewed
and ivestigated, and additional individuals identified in this Repert linked to
the assassmation or its cover up, should i fact be interviewed and investigated,
and the results of those investigations made public These imvestigations and the
submitting of a report setting out the resuit of such mvestigations to the public
shall be Ninalized no later than eighteen menths after the ssuance of this Report

With respect to the Kanuki assassination, the Commisstan recommends that an
imvestigation be commenced intothe circumstances surrounding the assassination,
paying particular attention to those individuals identified 1n the report of the
Mwangale Committee and in this Report At the conclusion of such mvestigation,
any individuals for whom sufficient evidence exists shall be prosecuted, and a
report will be 1ssued setting out all of the imfermation discovered through such
nvestigation concerning the crcumstances, motives and thase responsible for
the assassination and subsequent cover up Such report shall he made public no
later than eighteen months after the 1ssuance of this Repart

With respect to the Mbar assassination, the Commission recommends that zn
invest:gation be commenced into the assassination and cover up, and that in
particutar such investigation include an investigation into Norman Nyaga At the
conclusion ¢f such investigation, any individuals for whom sufficiant evidence exists
shall be prosecuted, and a reportl will be 1ssued setting cut all of the information
discovered through such investigation conzerning the circumstances, motives, and
those responsible for the assassination and subsequent cover up  Such report shall
be made public no later than eighteen menths after the 1ssuance of this Report

The Commission recommends that the government establish public memorials
commemorzting the lives Pio Gama Pmto, JM Kanuki, Robert Ouko, Father
Antony Kaiser, and Crispin Odhiambo-Mabr and that such memonals 1nclude an
educational component detailing the contributions such individuals made to the
nation Such memorials may include statues, museums, or educational institutions
and shall be completed within 2 years of the 1ssuance of this Report

The Commissicn recommends that an independent prosecutor be appomted to
investigate and, if the ewidence warrants prosecute, individuals inked to the death
of Father Kaiser,

e



Extra-Judicial Killings and Enforced Disappearances
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The Commission finds that throughout the mandate period there was a common
trend pattern and state-sanctioned killings and disappearances Indeed, the use
of excessive and disproportionate force by the police has been a common theme
running through Kenya's history

The Commission finds that dunng the mandate peniod, 1t was common for the
state, and particularly the police, to summarily execute individuals who were
suspected to be ciminals or members of proscribed criminal gangs

The Comnussion Ninds that excessive use of force by Lthe police resulted in
signtficantly high numbers of death dunng, inter aha, the following contexts
security operations, the official opening of the Nyanza General Hospital in Kisumu
in 1969, 1991 Saba Saba riots In1991, and 2007/2008 Post-Election Violence

The Commuission finds that in thelast half of 2007, state security agents, mainly the
Kenya Police, summarily executed and/or forcefully disappeared large numbers
of indviduals suspected to be members of the outlawed Mungiki milita group
The Commission linds that the kiihing and disappearance of suspected members
of Mungiki was a systernatic attack against a avihan population and could thus
quahfy as a cnme against humanity

The Commussion finds that in March 2008, as part of Operation Okoa Maisha,
state securty agents, including Kenya Police and Kenya Army, were involved
in the summary execution and/or disappearance of suspected members of
Sabaot Land Defence Force (SLDF) The Commission finds that the killing and
disappearance of suspected members of SLDF was a systematic attack aga:nst a
avilian popuiation and could thus qualify as a crime against humanity

The Commussion finds that whenever the state has been faced with allegations
of extra-judicial hillings and/or disappearances, its tradinonal response has been
to blatantly deny these allegations and attack the credibility and legiimacy of
those making the allegations, rather than investigate those allegations



Recommendations

1 The Commussion recommends that the President and the respective heads of the
Kenya Police and the Kenya Defence Forces, within six months of the issuance of this
Report, offer a public and unconditional apology for extra-judicial kiflings committed
during the mandate period

F The Commussion recommends the fast-tracking of reforms in the Police Service,
including introduction of new standard operating precedures on the use of force

1 The Commussion recommends that within two years of the 1ssuance of this Report,
the goveinment ratffies the fnternational Convention for the Protection of All
Persons from Enforced Disappearance

P71 The Commission recemmends the establishment of a (ully equipped national modern
forensic laberatory within 36 manths of the 1ssuance of this Report, and thereafter in
avery county

¥% The Commussron notes that while Kenya 15 nol an aboltiamst state, it has not
exercised the death penalty for close to three decades The Commission recommends
the abalition of the death penaity and the commuting alf death sentences to Iife
imprisenment or other appropriate sentence

F? The Commission recommends reparations for families of victims of extra-judicial
killings 1n accerdance with the Commission’s Reparation Framework

Unlawful Detention, Torture and ill-Treatment

135

136

137

138

The Commission finds that the deliberate use of unlawful detention, tarture and
ill-treatment by secunty forces was encouraged and sanctioned by law in all three
pest-independence governments Fach of these successive political regimes failed
to stop the practice, and failed to prosecute and punish the torturers The use of
torture as a government practice has its onging 0 the colomal penod

The Commussion finds that both the cclonial and post-independence state abused
the provisions of states of emergency to sanction the use of unlawful detention
and torture in quelling actual and percerved pohitical oppesition

The Commussion finds that systematic use of torture was employed by the Specral
Branch during interrogations of detained persons in Nyayo House, Nyati House,
police stations, prisons, and other locations that victims were not able to idenufy

The Commussion finds that the practices of lllegal detention and torture were used
during joint secunty operations in Northern Kenya (North Eastern, Upper Eastern
and North Rift), Likoni and Mount Elgen regions
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The Commission finds that the Nyayo House basement cells and the 24", 25" and
26" floors were used for interrogations and torture after the attempted coup of
1982, during the Mwakenya crackdown, and the FERA/M crackdown, and further
finds that the state sanctioned the use of these places for torture purposes The
Commission finds that the use of the Nyayo House basement cells as police cells was
never an afterthought but a well meditated plan by the government The cells at the
basement of Nyayo House were designed and built specifically for torture purposes
Indeed, the State established a task force for the specific purpose of interrogation
and torture of suspects

The Commuission finds that during the crackdown on political dissent by the
government, torture was used to incriminate and incarcerate those who were
considered criticat of the government and percerved as a threat to the secunity of
the regime The Commission finds that the repression of polilical expression and
dissent has been a fundamenta! threat to the development of a meamingful culure
of democracy In Kenya

The Commussion finds that the judiciary frequently cooperated with the prosecution
and secunty forces in the commitment of violations by refusing bail and by
admituing evidence obtained through torture The judiciary was also complicit
in these violations by conducting trials beyond working hours, thus minimizing
transparency and public scrutny

The Commission finds that torture and ill-treatment included the following.
detention in water-logged cells, being sprayed with hot and cold water, denial of
food, water and medical attention, beatings, humiliation, and the use of insects 1o
terrorize and attack detainees

The Commission finds that torture and 1ll-treatment by state operatives was often
extended to families of suspects and political activists

The Commussion finds that wicums of toiture and their famihes suffered
psychologically, including through post-traumatic stress disorder (PTSD) Direct
victums of torture have had their professional lives and hivelihoods destroyed while
their families lived under great uncertainty and anxtety of not knowing the fate of
their loved ones, especially as to whether they were dead or alive

The Commussion finds that unlawful detention in the form of prolonged pre-tnal
detention 15 a continuing violation of human rights even up to today Thousands of
inmates in Kenya are sull awaiting an epportunity to defend themseives in court,
sometimes for years



146 TheCommissionrecognizes the role played by the media, civii society organizations
and faith based organizations in advocating for respect for human rights and
championing the release of political prisoners

Recommendations

™ The Commission recommends the enactment of [eqislation prohibiting all forms of
torture and other forms of cruel inhuman or degrading treatment or punishment
committed both by state and nen-state actors Such leqislation shall be enacted
within one year of the 1ssuance of this Report

m TheCommlsswonrecommendstheestabhshmem,throughIeglslatlon,oftheOfflce
of thetndependent Inspector of Prisons and All Places of Detention This office shall
¢ be charged with the function of inspecting prison conditions and investigating
allegations of torture and death m custody The affice shall 1ssue perrodic reports
to the public on the condition of prisons In Kenya and other matters under its
mandate

Lo |

The Commussion recommends the rapid, effective and transparent implementatinn
of the proposed police refarms, including the introduction of new standard
operating procedures on the use of force based on international standaids  In
particular, Force Standing Order 51, which allows the use of lethal force 1o protect
property, should be repealed

™ The Commussicr recemmends the prosecution of palice officers and other

state agents who were involved in the torture and ill-tieatment of individuals
during the mandate period The Commission has identified irdividuals who
were involved In the torture and Ill-treatment of, amongst others, Mwakenya
and FERA suspects and recommends their investigatian and, where there |s
sufficient evidence, prosecution, In particular, the Commussion recommends
the prosecution of the following James Opiyo, James Mathenge, Sam Chelimo,
Munene Muhindi, John Mburu, SP Okwemba, Petkay Minti, G Koskey, James
Kilonzo, James Gachanja Karnuki, Chnstopher Karanja Kiare: Noah Arap Too,
Geoffrey Kinoty, Leonard Wachura, Elias Mjomba, Thomas Kiarie, Nyaga Wambora,
and Benjamin Ogal

™ The Commission recommends that the President offer a public apology to all
, victims of terture and unlawful detention and acknowledge the role of the state in
: the design and use of the Nyayc House torture cells

™ The Commission recommends that Nyayo House be converted into a memoral

after consultation with vichims of torture

"1 The Commissien recommends the provision of reparation for victims of unlawful
detention, torture and ill-treatment as per the framewark described in the Chapter
on Reparation Framework



Sexual Violence
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The Commnussion fAnds that sexual violence was commtted throughout the
mandate period, and included gang rapes, sodomy, defilement, sexual slavery,
sexual assault and torture, and forced circumcision and other mutilation of sexual
organs The Commussion finds that cases of sexual violence increased dunng times
of conflict The perpetratars took advantage of the breakdown of social order, the
increase in armed conflict, as well as general lawlessness to commut sexual violence
with impunily

The Commission further finds that, In most cases, victims were attacked on the
basis of ethricity and assumed political affiliations Many are said to have been
violated for belonging to ethnic groups alleged to have supported the "wrong’
political parties

The Commussion finds that cases of sexual vielence remain {argely unreported with
victims citing reasons ranging from stigma, cultural taboos that prevent them from
talking about sex let alone sexual violation, harassment by hostile or disinterested
nolice officers; threats by the perpetrators; and lack of ¢lear reporung lines, among
others Where sexual viotence had been committed by police officers, the victims
feared encountering their perpetrators at the police station and thus often did not
report the violation,

The Commission finds that sexual violence took place in peoples’ homes, on the
roadside as victims tried 1o Nee from viclence, in places of confinement including
police stations and prisons, centres of interrogations, and IDP camps where victims
of displacement had sought refuge following the eruption of violence.

The Commussion Ands that sexual viclence against women was rampant during
farceful evictions conducted by the state and/or 11s agents. In one particular case,
the Commussion received about 30 statements from women who were raped In
Kitul durng an eviction referred to as ‘Kavamba operation’

The Commisston finds that there is sufficient evidence implicating British soldiers
for the rape and sexual violation of women in Samburu and Laikipia between the
15805 to early 2000 In October 1997, for example, soldsers attached to the British
Regiment of Gurkhaswere stationed in Archers Post nat only attacked and raped
about 30 women but also sodomised As a result of the rapes, some Samburu or
Maasal women now have children of Gurkhas ar British arigin These children now
face social stigma n the local communtty
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The Commuission finds that the Kenvan government has neither committed to
nor shown any political will to investigate allegations of rape and sexual violence
commutted by British soldiers stationed in Kenya for military training

Perpetrators
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The Commission finds that perpetraters of sexual violence included state secunty
agentis, ordinary atizens, members of organised mihtia groups, as well as Binish
soldiers stationed in Kenya for traming nurposes

The Comnussion further finds that of all the cases of sexual violence committed
during conflict, the majonty of them were committed by state security agents,
primarily by the General Service Unit (GSWY, the Kenya Pelice, the Administration
Police, the Anti Stock Theft Unit, as well as the Kenya miltary The Commission
further finds that state securnity-led interventions in situations of conflict were the
single most impartant cause of sexual violations including garg rape and sexual
torture Security agents used sexual violence as a weapon 1o lerrornse, suppress,
intimidate and humiliate communities, and they not only actively commtted
atrocities of a sexual nature, but also failed 1n their duty to ensure the secunity and
protection of citizens, particularly women and girls

The Commission finds that despite evidence of sexual violence perpetrated by state
security agents during secunty operations, there have been few f any investigations,
much less prosecutions, of those responsible The Commyssion further finds that
In most cases, secunity agents colluded with cach other in the commussion of
sexual violence as well as in frustrating any effoits to have fellow secunity agents
investigated or prosecuted, thus breeding a culture of impunity

Victims
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The Commussion finds that contrary to the traditional belief that women and girls
are the solte victims of sexual violence, men and boys have also been targeted
Unfortunately, reporting on sexual violence agamst men has been low compared
to that of women and qurls Further, persons with disabihity have also been
targeted

The Commussion finds that victims of sexual viclence range from the very young
tc the very old The Commission finds that maost victims of sexual violence also
experienced other forms of violations including displacements, loss of family
members, loss of property, and torture

13
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Effects
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The Comrmussion finds that other than physical and psychological trauma stemming
from being a victim of sexual violence, victims also suffered acute injunes, permanent
disabiliues, contracting, and in some cases spreading, incurable diseases like HIV/
AIDs and Hepatitis B, ostracism, unwanted and unplanned pregnancies, miscarrages
and other health complications including mcontinence, impotence and infertility,
abandonment by their spouses and parents, loss of abede and income, as well as
extreme feelings of humiliation and shame. In some cases, sexual violence resulted
in the death of the victims

The Commussion further finds that not only the victims but also the children whe
vere born as a result of rape were equally shunned and suffered psychological
harm even though they were not the primary vicums, The Commission further
finds that the situation 1s even worse for children of mixed race

Access to justice

161

162

163

164

The Comimissson finds that despite Kenya raufying many international human
nghts instruments and having enacted vanous pieces of domesuc legislation with
regard to sexual violence, the failure to implement fully such legislation has not
only left many Kenyans exposed to sexual viclence but also denied the victims of
sexual violations access to Justice

The Commisston finds that the government response to sexual violence has been
wanting While some vicums tried to report sexual violence, their complaints were
either not recorded or not followed up for investigations Victims complained of
being frustrated by the officers to whom they were supposed to report, who often
biamed the victims for the violations

The Commussion turther finds that the majority, if not all, of officers investigating
cases of sexual vinlence lack the prerequisite ability and knowledge of not only
preserving evidence but alse successfully investigating and prosecuting cases
of sexual violenre As a result, very few reported cases have successfully been
prosecuted 1n court, thereby denying the victims an opportunity to achieve justice
for their violation

The Comimussion finds that the majonty of vicims of sexual viclence cannot afford
tegal services Reported cases are thus rarely pursued through the legal system
as vicums cannot afford legal representation Although the government has
established a pilot national legal aid scheme, the Commission finds that it s stll
Imited in scope and capacity as it has only operated on a pilot basis Vicums also
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expressed therr lack of awarenass of the legal process, while others complained
of other obstacles such as long distances to the courts and the attendant cost of
travelling there and perhaps having to spend a night away from home  Accordingly
legal services are not widely and freely available across the country, thus negating
the citizens’ constitutional right to access to justice

The Commussion further finds that the requirement of vicuims of sexual viclence
to obtain, from the police, the Kenya Police Medical Fxaminations Report Form 3
{commonly known as P3 form), that s necessayv for supporting medical evidence,
has acted as a hindrance in therr quest for justice The Commussten finds that
although the form 15 required to he free, its uravaillabibty in most police stations
and the demand for a ‘photocopy fee’ of up to Ksh 20 per sheet have discouraqged
many from obtaining it The form’s availability on the police wehsite has not helpad
to make it easilv accessible, especally for victims from rural arcas where clectniaty
and internet services are not readily available Even where it s possible to downlead
the forms, victims are forced to pay for downloading and subsequent printing of
the form Further, the Commission finds that where victims managed o qget a P3
form and were attended to by a doctor, the doctor charged for the provision of that
service The fee was usually couched as facilitation for transportation to court to give
expert testimony on the medical examination results These requests for money are
a further burden and cause for stress on already traumatised victims, and create
barrers for many victims to access thetr constitutional nght to justice

The Commussion also finds that in cases of sexual viclence committed against
children, parents, guardians and other authorities such as teachers are often willing
to enter into agreements with the perpetrators to either ‘compensate’ the victim’s
parents or, in the case of girls, marry them off to the perpetrator Public officers such
as chiefs are sometimes complicit in these acts of subverting justice for the victim

Access to medical services

167

The Commission finds that the majonty of victims of sexual violence were not able
to obtain the crucial medical attention (PEP) that 1s required to be administered
within 72 hours after the violation to prevent HIV/AIDS and sexually transmitted
infections as well as unwanted pregnancies Even whera the same was cbtained,
very few victims of sexual violence attended the required follow up medical check-
up The victims cited the following reasons a breakdown in secunity and the fear
of leaving home Jest they expose themsetves to further attacks, lack of transport,
ignorance about PEP and not knowing that it 1s free and available 1n most public
medical facilities, fear of being sigmatized if it were known they had been raped,
and an overrding concern to protect, feed, and shelter their children and family

nre
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members at their own expense. As indicated elsewhere in this report, the majority
of victims of sexual violence had also suffered other violations, and for some of
them the provision of shelter and food was the biggest priority for them. For some,
medical services were a luxury. The result is that many victims died while others’

health deteriorated for lack of follow up medication.

The Commission further finds that there are insufficient public medical facilities
countrywide with expertise and equipment to provide services to victims of sexual

and gender based violence.

Recommendations

M

~

The Commission recommends that the President, within three months of the issuance
of this Report, acknowledges and offer a public and unconditional apology for acts of
sexual violence committed by state security agencies during security operations and
other periods of generalized violence such as the 2007/2008 Post-Election Violence.

The Commission recommends the establishment of a gender violence recovery
center in every county. Such a center shall serve as a one-stop centre for provision
of comprehensive services for victims and survivors of sexual violence including
medical and counseling services. Investigators trained in the investigation of sexual
violence should also be permanently stationed in such a center. In respect to this
recommendation, the governments may borrow good practices and lessons from
South Africa’s thuthuzela care centers and the Nairobi Women’s Hospital.

The Commission recommends the provision of reparation for victims and survivors of
sexual violence as per the Reparation Framework proposed by the Commission.

The Cemmission recommends the setting up of the Office of the Special Rapporteur
on Sexual Viclence as recommended by the Commission of Inquiry into the Post-
Election Violence. This shall be done within 12 months of the issuance of this Report.

The Commission recommends that the National Police Service Commission formulates
a new Code of Conduct and Ethics for the National Police Service in line with the
Constitutional values and principles and spelling out disciplinary and accountability
measures for failure to adhere thereto.

The Commission recommends the prosecution of Nganda Nyenze who allegedly
planned, supervised or was otherwise invelved in the Kavamba Operation in which
women were raped and/or sexually violated.

The Commission recommends that the British government apologizes for sexual
violence committed against women in Samburu and Laikipia by British soldiers.

The Commission recommends that the Kenyan Government considers entering into
negotiations with the British government with a view to seeking compensation for
victims of sexual violence committed by British soldiers in Samburu and Laikipia.
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The Commission finds that throughout the mandate period, women did not enjoy
equal status with men This s largely attributed to patriarchal customary norms
and practices which relegated women to a subordinate status These norms and
practices, many of which stll remain pervasive today, include disinhentance,
preference for boys, polygamy, payment of dowry, cultuial tiaditions relating to
burial, early and forced marnages, chastiserment of wives, fernale genital mutilation
and widow inhentance These norms and practices have over the years, not
only been entrenchad but were also protected and permitted by legislation and
sanctioned by the state itself

The Commission finds that despite Kenya having ratified many international human
rights instruments and having enacted varnious domestic laws that promote the
rights of women, the existence of structural and systematic discnimination against
women by the state itself prevented women from fully cnjoving their ights Some
faws were manifestly discniminatory whereas others were discriminatory i their
effects Other laws such as the ludicature Act sanctioned customary practices
which were manifestly discniminatory

The Commission finds that although there have been deliberate constitutional,
legislative and institutional reforms aimed at tackling gender discrimination in
the country, thereby gradually advancing the rights of women in several spheres,
women continue 1o be the subject of deeply rooted disciiminatory norms and
pracuces

The Commission finds thatviolations of human nights have had greater consequences
for the most vulnerable amongst women These include women with disabidities,
women lwing with HIV/Aids, women in the rural areas and women from minority
and indigenous communities Moreover, economic marginalization of spectfic parts
of the country has further marginalised women living in these regions

The Commussion finds that discniminatory cultural practices relating to access, use
and ownership of land remain persistent despite legal provisions which guarantee
everyone the right to property, whether they are female or male

The Commussian finds that although violence against women 1s prevalent during
peacetime, 1t escalated dunng conflict and episodes of generalised violence,
during which bme women were specific targets of heinous crimes and violence
mcluding rape and sarual violence,
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The Commussion finds that secunty operations conducted by state security agencies
have ¢lmost without exception often resulted in rape and other sexua! violations

The Commission finds that violation of women's reproductive health 1s widespread
and rampant Many women are unable to access health facihuies because of
poverty. In many parts of the country, health facilities are physically inaccessible
and women opt to give birth at home The Comimission further hnds that the
dehivery of health services around the county does not take into account local
cultural norms about health

The Commission finds that although awareness on the subject of HIV/AIDS has
permeated most parts of the country, discnimination and social stigma ss sl
relatively common Many HIV positive women are routinely evicted from therr
matrimonial homes after the death of their spouses Moreover, patnarchal social
norms make 1t difficult for women to exercise autonomy over matters of sex, and
specifically, to negotiate safe sex

The Commission finds that although the government has taken positive steps to
address the nation’s HIV epidemic, the nghts of women living with and affected
by HIV continue to be violated These violations include failure to seek informed
consent before HIV-testing, breach of confidentiality and lack of proper disclosure,
inadequate pre- and post-testing counseling, inadequate PMTCT and post-
partum counsehing, lack of medical attention or inattentive medical staff, lack of
equipment, supplies, infrastructure, and hygienic conditions, and mistreatment
and harassment 1n seeking delivery of services

The Commussion finds that although men were the predominant victims of
repressive and authoritanan means employed by the siate, women were also
victims, both as primary and secondary victims As primary victims, scores of
women, especially politicians, academics or human nghts acuvists, and female
Members of Parliament who were vocal in their opposition torepressive rule in both
Kenyatta's and Mol's admimistrations, were often detained, tortured and subjected
to polinically motivated charges As secondary victims of state repression, many
women were widowed after their husbands were killed in secunty operations or
died in police custody after undergoing torture Some were subsequently thrown
into destitution following the detention or death of their spouses

The Comnussion further finds that although men were the main active agents of
President Kenyatta’s and President Mai’s repressive governments, some women
were also involved in the perpetuation of gross violations of human nghts
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The Commission finds that women canstitute the majority of the poor, a situation
that has been aggravated by various factors that range from their lack of access to
productive resources (mainly land) and the labour markets

The Commussion finds that discrimination agarnst women in the worknlace remasns
despite years of concerted efforts to ensure that men ang women are treated
equally Women with disabilities particularly find it difficult to access employment
opportuntlies

The Commission finds that throughaut the hstary of Kenya, women have had
irmited access to education opportunities Dunng the colonial pertod, when formal
schooling was introduced, 1t 15 boys rather than grls who were encouraged to
Join When girls were allowed to go to school, 1t was not without resistance from
commumties, whichinvariably perceived the new education offered by missionaries
as informed hy the bad mtentions «f 'spoding’ good girts The education offered
to girls by colamial schools and later by schools in independent Kenya was not
completely progressive either The syllabus was designed to nurture girls’domestic
1oles as wives and mothers

The Commission further finds that although huge strides have been made towards
promoting the education of the gul child, the ngidity of socrally ascribed gender
roles has seen girl child education interrupted by early marriage, female genital
mutilatien and other harmful cultural practices In some areas, culture continues
to dictate wha, between the girl and the boy, should be given prionty in accessing
education Further, in some areas, especially the ard and semi-and regions of the
country, girls’ education 1s routinely interrupted by constant migration of families
in search of pasture and water Insecurity and poverty are ather factors that impede
gurls’ access to education In addition, lack of sanitary towels has meant that qirls
periodically skip going to school during their menstrual flow The Commission
further finds that the situation 1s even woise for girls with disabihities

The Commission also finds that gtls” and women's imited access to education
has strong and direct linkages with the multiple violations and abuses that they
routinely suffer

The Commission finds that although women are the majonity of the population,
they continue to be excluded in public spaces of influence and decision-making
due to vanous factors, chief amongst which are cultural notions pertaining to
the role and place of women and men in society Discrimination against women
and their excluston in decisien-making processes 1s also rampant and sanctioned
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i refigious institutions Further, many women who asprre to be leaders lack the
requisite resources 1o undertake political campaigns and have also been subjected
to violence or threat of It

The Commussion finds that the Mt Elgon Cenflict and the subsequent secunty
operation (Operation Ckoa Operanon) had a particularly devastating impact for
women |n this regard, a vivid impact of the conflict and Operation Okoa Maisha i1s
the huge numbers of widows {approximately more than 300) in Mt Elgon whose
husbands were killed or torcefully disappeared during the conflict

A huge proportion of widows in Mt Elgon witnessed the brutal and cruel kifling by
SLDF or state secunty agents of their husbands, children and relatives In certain
cases, the SLDF in particular forced wives to watch the killing of their husbands or
children

The Comrmission finds that rape and sexuat violence against women was routinely
committed by SLDF mermnbers during attacks at homes and in their hideouts n
the forest In many cases, these heinous acts were witnessed by family members,
including children Moteover, sexual violence was often accompanied by other
forms of inhuman and degrading treatment

The majonty of Mt Elgon women were sexually violated by SLDF members
However, stale secunty agents — police and military officers — were also responsible
for sexual violence duning the entire penod of Operation Okoa Maisha

The Commussion confirms the findings of the Commission of iInquiry into the Post
Election Viclence (CIPEV) in respect of experiences of and violations suffered by
women dunng the 2007/2008 Post-Election Violence

o the Comnmussion received evidence showing that female headed households
were particularly targeted for looting and torching;

1 Many women were raped and sexvally viclated during the PEV,

Women were disproportionately offected by the PEV, including the fact that
they constituted the largest percentage of internally displaced persons

The Commuission finds that the state's response to the plight and needs of internally
displaced women generated by the 2007/2008 Post-Election Violence was less
than satisfactory The resettlement programme, Operation Rudi Nyumbani, did not
cater for the particular needs or interests of women A considerable number of
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women recelved neither the stait-up capital nor the paymentin heu of housing in
certain cases, women were discniminated against in the registration process

The Commission finds that Kenyan refugee women in Uganda (as 15 the case
with refugee men and children) experience discrimination on the basis of therr
nationality Due to therr inability to speak the local lanquage, Kenyan refugees find
it difficult to access public services, especially medical and health care services

On the question of returning to Kenya, statistics availed to the Commission by the
Office of the United Nations High Commissioner for Refugees revealed that the
majority of Kenyan refugees (60 percent} were not willing to 1eturn to Kenya The
Commussion’s visit and hearing at Kiryandongo Refugee Camp in Uganda revealed
that many women have found themselves in a ditemma as to whether they should
return or not While some wemen were withng to return, their husbands were not As
such, these women could not return to Kenya without straining or breaking up therr
marriages

Recommendations

™ The Cemmission recommends that the Presrdent, within six months of the 1ssuance

of this Report, offers a public and unconditional apelogy for states’ sanction of
discrimination against women durning the mandate period

The Commission recommends that the Gender and [quality Commuission steps up
measures to raise awareness about harmful cultural practices that adversely affect
women's enjoyment of human nights

™ The Commussion recommends that the Attoiney General and Parliament expedites

the enactment of the following bills relating to women's nghls Mairiage Bill, 2007,
Matrmonal Property Bill, 2007, Family Protection Bill, 2007, Equal Cpportunities
Bill, 2007

™  TheCommussian recommends that within nine months of the 1ssuance of this Report,

the government, in conjunction with the UNHCR and the Uganda Government,
conducts its own independent survey of the wiillingness of Kenyan Refugees in
Uganda to return to Kenya and immediately facilitate the return and resettiement of
those willing to return

™ The Commission recommends that within twelve months of the issuance of

this Report, the government shall ensure that the composition of land dispute
tribunals meets the Constitutional gender ratio requirement

The Commussion recommends that within twelve months of the ssuance of this
Report, the Ministry of Health adopts a Plan of Action outlining measures to be taken
to increase and improve maternal health facilities in the country and particularly to
reduce the number of cases of delivery at home

1l
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The Commussion finds that during the mandate period, children were both direct
and indirect vicums of gross violations of human nights. As direct victims, they
suffered atrecities including killing, maiming, torture and sexual violence. Children
also witnessed atrocities and as a result of which many of them remain traumatized,

During the Mau Mau War, children were subjected to traumatic expenences; many
children witnessed the atrocious crimes committed agamst their parents and adults
In geneially

The Commussion finds that the Sabaot Land Defence Force and Mungiki militia
forcefully recruited chidren into therr militia Some of these children were
subsequentiy nvolved in atrocities

The Commussion finds that with the introduction of free primary education in Kenya
in 2003, many children are now able to attend school However, there sull remain
real impediments that prevent children from accessing education, such as lack of
school uniforms and writing maternials Children with disabilities face particular
challenges in this regard Institutions catering for the educatien of children with
disablities are few and mnadequately resourced

The Commission ﬁnd's that there are still alarming rates of gender inequality tin
some parts of the country where very few girls attend school This inequality 15
attnibuted to cultural beliefs and practices which privilege male children Female
children are often forced to remain at home to carry out household chores and
other tasks. If they do attend school they are often unable to focus on schoolwork
due to responsibilities given to them at home Finally, ferced/early marnages and
pregnancies are also barriers 1o girls accessing education

The Commission finds that sexual violence against children s perpetrated by people
holding positions of authonty or individuals who ought to protect them, such as
parents, family members, teachers, religious leaders and members of the police
and military Cue to the nature of the relationships in this setting, many of the cases
are unreported and victims expenence the abuse repeatedly Children have also
been sexually violated by their peers There 15 also evidence that female relatives
perpetuate this vice either through complacency or even actively encouraging it

The Commission finds that sexual violence against children increasingly occurs in
environments that should be safe havens for them, such as homes and schools,
with hemes being the most common The Commission finds that violations aganst
children remain largely unreported
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The Commussion finds that despite the implementation of a number of programmes
aimed atimproving child health, infant and child mortality rates remain unacceptably
high in Kenya, a situation that has been finked to factors such as economic status,
infrastructural factors, the mother's level of education, and health care and nutrition
The Commission further finds that even minimal fees payable at health care
Institutions are beyond the reach of a good number of families

The Commussion finds that child fabour i1s an incieasing problem, and is often the
product of the vulnerable ecoromic status of familes Children from indigent
families are forced to fend for themselves and their famihes HIV/AIDS infections
and health crises in general have also increased the number of orphaned children
and made them mare vulnerable for child labour recruitment Domestic violence
also potentially increases the vulnerability of children to child labour The ahsence
or loss of parents often leads to children fending for themselves, leaving them
susceptible to being exploited for labour

The Commussion finds that enforcing the law in cases of sexual exploitation is
hampered by uncoaperative relatives who opt to receive compensation instead of
calling for the prosecution of the perpetrators

Lhildren expeniencing violence at home sometimes opt to run away from home
and end up as street children

Children have traditionally constituted a huge proportion of displaced persons, a
situation that has exposed children to extremely harsh conditions which negatively
interfere with their enjoyment of other rights including access to education, health
care, decent shelter, adequate food and other basic human needs

The Commission finds that the majority of Kenyan refugee children and youth
living In Kiryandongo, Uganda, are willing to return to Kenya but are unable to do
50 because their fate 1s tied to that of their parents or guardians

The Commussion finds that whereas there have been attempts by the Government to
establish institutions crucial to the protection and enforcement of children’s nghts,
such institutions remain understaffed and do not have adequate rescurces Where
staff exists, they either lack proper traiming on children’s rights or a.e stationed at the
district level, and as a consequence the majority of children are not reached

Non-state aclors such as non-governmental organisations (NGOs) have stepped
in and played a key role in the pramotion and protection of children’s nghts tn a
variety of different ways including investigating and reporting about the abuses
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commutted against children, creating public awareness about the rights of children
and promoting sucial change agatnst practices that are not compatible with the
realisation of these nights, prowrding technical assistance by training stakeholders
who are directly involved in matters of children’s rights, such as the police as well
as providing financ:al assistance to key government departments Their presence
within communities has provided practical sclutions preventing or dealing with
violations of children’s rights In spite of their immense contribution in promoting
and ensuning the reahisation of children’s rights, some non-state actors, especially
same children's homes, have been accused of violating these rights

Recommendations

r1 The Commission recommends that the President, withtn six months of the issuance of
this Report apolegizes for atrocities committed agamst children duning the mandate
perod

1 The Commussion recommends thal psychosocial and counseling services be
provided to children victims of gross violations of human rnghts and injustices.

M The Commission recommends that reparation be provided to children victims of
P
gross violations of human rights and injusticesin accordance with the Commission’s
Reparation Framework

™ The Commission (ecommends that Borstal mstitutions he placed under the
Department of Children’s Services in the Ministry of Gender, Children and Social
Development as opposed to the Prisons Department in the Ministry of Home
Affairs These insttutions should be removed from prisons’ premises and should
be run by children officers trained in counseling and psychology

™  The Commussion recommends that children’s desks at police stations be well
funded and in the meantime only officers who have been trained on chitd nights
should deal with children Gradually al! officers should be trained on child nghts
and child sensitive procedures

™ The Commssior recommends that more remand homes be established to avord
placing ot alleged juvenile delinquents in police cells and prisons

™ The Commissicn recommends that restorative justice mechanisms be formaily
introduced in the juvenile justice system and police officers should be sensitized
and tramed on how to set these in motion Structures should be established to
incorporate different players such as children’s officers and community workers

™ The Commission recommends that the Department of Children's Services be well
funded to adequately respond to viclations of child rights Mare offices should be
established to enhance accessibihity to children’s officers The rote and availability
of chitdren's officers should be publicized for their services to be sought

™ Although court procedures to enforce parental responsibility are user fnendly,
there 15 need to provide more assistance 1o parties who cannot afford lawyers as
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well as tlliterate parties It 1s acknowledged that judicial officers are proactive in
this but there 15 need for formal mechanisms to ensure that needy parties are able
to obtain justice

™ Children are subjected to harm and danger where institutiens fail to provide safe
custody Adequate secunity must be provided in tnstitutions such as schools which
have children in their custody Guidelines should be develeped on the minimum
secunty requirements for such institutions

L}

Institutions that are mandated to have children in their custody must be regularly
and closely monitered to ensure that child rights are not viclated

While pnmary education is free, many children are still unahle to enjoy the night
to education due te varous factors including lack of necessary amemties such
as school uniform and wriing matenals The Commission recommends that a
scheme be established to provide further financial suppeit to mdigent children to
enable them acquire these necessary amenities,

™ In some marginalized areas, the schoals are few and are inaccessible to children

living far from where they are located The Commission recommends that mare
schools be constructed and a policy be developed as to the minimum standards
on the number of schools serving a given area

L}

The Commussion recommends that the Ministry of Education work towards the
progressive integratign of children with disabilities in the mainstream educational
facilties hy tailoning these facilities to suit the specific needs of children with
disabilities In this regard, the Mimstry of Education should within one year
formulate a Plan of Action outhning modahities for progressive intenraten of
children with disabilities in mainstream educational facilities

Minority Groups and Indigenous People

210
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The Commission finds that throughout the mandate period the state faled to
recognize the existence, unique culture and contributions of many minonty and
indrgenous communities in Kenya

The Comnussion finds that over a perod of decades the state discniminated against
minority and indigencus communities, specifically those residing in Nerth Eastern,
Upper Etastern, Rift Valley and Coast provinces, through emergency faws and
regulations that violated their nghts to equality belore the law and due process of law

The Commussion finds that the state discnminated agamst the Nubian, Somal),
Galjeel and other Mushim communities in Kenya through legislation and regulations
on citizenship that has denied them equality before the law
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The state failed in its responsibility to protect commumities in predominantly pastoraltst
areas from inter-communal violence This failure has resulted in thousands of deaths,
injunies, forced displacement, sexual violence, loss of property and destrucuion of
entire hormesteads and villages over a period of more than 40 years

The state engaged in a pattern of oppressive security operations in pastoralist
areas since ndependence that, in some cases, amount to crimes against humanity
Specific examples include the Wagalla Massacre targeting the Degodia Somah
community, attacks on the Pokot community, bombings of Samburu communities,
as well as muttiple other operations

The state failled to engage communities in addressing boundary disputes among
Turkana, Pokot, Borana and Somah clans, which has led to constant conflicts and
wanton killings, the displacement of thousands, loss of ivelihood and undermining
of social development, including education

The Commussion finds that the expulsion of Endcrois, Ogqiek, Sengwer, Wataa,
Bajuni, Bon, Talai and other communities from their ancestral lands, and the
allocation of forest lands to other communities, have led to the destruction of
forests upon which the traditionat livelihood of these communities depends, and
has rendered 1t virtually impossible for hunter-gatherers to practuce thesr culture

The state failed to protect minoaty and ndigenous women and girls from violence
and harmful traditional pracuices that undermine thewr fundamental nights to
personal integrity, health, and dignity

The land reqime in Kenya, whether Trust Land, Governmentland, or Group ranches,
has resulted in de facto discrimination and led to the massive dispossession of
ancestral lands of pastoralist and hunter-gatherer communities

The state’s development policies have failed to protect the nights of minornties and
indigenous peoples to iree, prior and informed consent

The state’s development policies have not created the conditions that would lead
to qualitative improvement in the lives of minonty and indigenous communities
On the contrary, the vast majonty of development projects have deepened
marginahzation and exclusion of minority groups

The state has falled to implement important judicial decisions related to
promoting and protecting the rnights of minority groups, such as the lichamus’
and Endorois' decisions This trend has consistently undermined minerity groups’
confidence 1n the ability of the Kenyan justice system tc deliver substantive
eguality
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The Commussion recommends that within two years of the issuance of this
Report, the government ratifies the following international and regronal
mstruments  ILO Convention 169, Canvention on the Prevention and
Punishment of the Cnime of Genocide, Canvention o the Piotection of the
Rights of All Migrant Workers and Members of Their Families, Convention
Against Discnmination in Education, and Statelessness Conventions

The Cemmission recommends that the President, within six menths of the
1ssuance of this Report, 1ssues an official, pubhic and unconditional apology
to mincrity and indigenous communities 1n Kenya for the states systematic
discrimination agamnst these groups and communities during the mandate
period

The Commussion recommiends that obstacles experienced by minonty groups
such as members of Somali and Nubian ethnic communities in accessing the
national identity cards be remeved within 12 menths of issuance of this Report

The Commussion recommends that the Kenya Law Reform Comnvssion
examines all Kenyan legislatior to ensure that it does not result in de jure or de
facto discnimination against mimonty gioups Jn consultaticn with minonty and
mdigenous groups, develop national legislation governing state-sponsored or
private development programs that requires free-prior and informed consent
of affected communities and that Includes specific guidelines as to how to
engage in a process of consultation with communities

The Commission recommends that the government develops a plan on data
collectron and disaggregation on minonty and Indigenous communities,
with special attention to ensuring disaggregation of data related to minonty
and indigenous women The process shall incorporate the principles of the
United Nations Expert Warkshop on Data Collection and Disaggregation for
Indigenous Peoples

The Commission recommends the release and implementation by the
Government of the recommendations of the Presidenual Special Action
Committee to Address Specific Concerns of the Muslim Community in Regard
to Alteged Harassment and/or Discrimination in the Application/Enforcement
of the Law The recommendations of the Special Action Committee related to
the following seven areas citizenship and registration of persons, security,
access to and administration of justice, lands; education, representation and
participation, and development and investment

o



Economic Marginalization and Violation of Socio-
Economic Rights

Primary findings

222

223

224

The Commisston finds perceptions of economic marginalization are deeply held
In North Eastern and Upper Eastern, Coast, Nyanza, Western and North Rift The
Commuission finds that eccnomic and other pelicies adopted by the state durning
the mandate period resulted in the economic marginalization of these five regions

In certain regions, there exist intra-regionai narratives of marginalisation that are
blamed on regional and local rather than national forces

(n Central Province, residents of Nyandarua, where the assassinated leader JM
Kariuks hailed from, considered themselves margmalised by others within the
region

. Residents of Kuria see their counterparts in the broader region as somewhat
advantaged vis-a-vis themselves and that they (Luo and Kisu) are in some way
part responsible for their situauon

. In Western Province, a regien that appears to share Nyanza's poliucal and
economic fortunes, narratives of marginalisation aie not uniform Evidence
shows that certain parts of Western that have been close to power, in particular
Bungoma and Vihiga appear to be the main beneficiaries of the limited social
goods due to co-option, at least under President’s Mol administration

. In North Eastern and Upper Eastern, sub-regional claims of marginalisation
mnvariably assume an ethnic or clan flavour For instance, the Commission
recorded testmony from members of the Ajuran clan who see themselves
as vicums of the Degodia clan, and with compliaty from the Provincal
Adninistration and central government

The Commission finds that residents of regions that were not identified as
economically marginalized also consider themselves to have been marginalised at
one point or another in history The Commussion acknowledges and affirms these
perceptions

5 In the case of Central Province, testimonies were received to the effect that
the region’s fortunes dwindied under President Moy, with social infrastructure
being degraded and the vast majority of elites excluded at the top, at least
after the 1982 coup attempt
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Residents of Rift Valley see themselves as the main 'victims’ of marginalisation
under the Kibaki administration, at least as far as appointments to key positions
In the pubiic service are concerned

The Commission finds that wivle Lower Eastern is often not regarded as a
marginalised region, at least nat in popular narratives, this silence ohscures
shocking levels of poverty and lack of social facilities n parts of this region
Cases of drought, famine and starvation i parts of Ukambani have become a
staple of national news and shame This state of affairs 1s 1n part due to poalicies
of marginalisation by President Kenyatta’s and President Mal's admimistrations
Other than the harsh climatic condinions, the fallure by successive regimes ta
take measures to arrest the perennial food insecunty situation and enhance
access to basic goods such as potable drinking water must be acknowledged as
a key factor

Context of economic marginalization
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The Commussion finds that economic marginabsation experienced by vaicus
regions, groups and communities in Kenya since independence has occurred
In 2 historical, sccio-economic and pohitical context marked by certain factors
These include an overly centralised state both in terms of power and fesources,
ethniasation of politics and public life in genegral, an ail-powerful impernal’
presidency marked by lack of accountability, lack of judicial independence, weak
rule of law and personalization of power, bad governance and rampant corruption,
a stunted economy i which the state was the mam dispenser of largesse, and
conflicts revolving around land with large swathes of the population unable to
access this important resource All these evolved against a backdrop of historical
irredentist/secessionist struggles marked by the ‘Shifta War’ and its aftermath
in Northern Kenya as well as independence claims borne out of percerved
marginahsation in the former Coast Province While some of these factors were the
rool cause of marginalisation, they produced distartions that worsened the effects
of economic margmahzation

The Commuission finds that the seeds of inequality and marginalisatron were planted
by the colonial administration The practices of the colomnial administration, mastly
through its 'divide and rule’ stiategy planted the seeds of intei-ethnic rancour, but
also set off a process that would produce economic marginalization

The failure of subsequent governments (in particular the Kenyatta government}, to
correct this injustice by restoring communities to their lands from whrch they had
been foraibly evicted by the colonial government can be said to be largely to blame

qG



229

230,

tal

for inequities in land ownership and access In many parts of Kenya (especiaily in
Central, Rift Valley, Western and Coast provinces)

While post-independence governments have had a role in skewing economic
empowerment in favour of certain ethnic communities, certain communities - in
particular sections of the Kikuyu community - got a head start by virtue of their
proximity to centers of settler economy

The Commuission finds thatthereisaperception, atleast amongresidents of the former
Northern Frontier District, that the claims of secession by a group of Somalis explains,
at least 10 part, how the region and s residents have been treated by successive
government over the years Residents of this region complain of discriminatory
laws, requlations, practices and procedures that apply to them only and not to other
Keryans This ss especially soin the area of atizenship and imngration laws

Role of the state in economic marginalization

231

232

ihe Commussien finds that the seeds of economic marginalisation of certain
reqionrs were planted by the first formal economic blueprirt, Sessional Paper No
10 utled ‘African Socialism and 1ts Application te Planning in Kenya’ pubhshed in
1965, Although this Policy was imbued with values of inclusion, human dignity,
brotherhooed and social justce and could have anchored equitable development,
certain aspects of the policy, in particular its implemenzation, carried the seeds of
inequality and economic marginalisation that would characterize the Kenyan state
in succeeding years

1 the polcy justified priontization of investment In certain regions to the
exclusion of others

4 the economic policy took a decidedly capitahst slant, with a imited welfare
component.

1 although the Palicy recognized that tand was previously owned communally
with access regulated through membership in a particular group (clan or ethnic
group}, it asserted that a system of secure private title to land was necessary to
anchor economic growth Yet, the diversity of claims {that included communal
title that governed property in most communities in the pre-colonial era) as well
as the effects of dispossession dunng the colonial period was not taken into
account

The restructuring of the state by the Kenyatta government soon after independence
did not match, and in fact undermined the vision articulated in the economic



policy based an African Socialism The systematic dismantling of the independence
constitution (abolishing of regional governments, the strengthening of the
pressdency while emasculating parllament and the judiciary) was imimical to the
stated goals of African Socialism that underpinned economic policy

Economic Marginalization of North Eastern

233 The marginalisaticn of the North Eastern region i1s marked by four key
developments the carving off of the Northern Frontier District, the
enactment and application of separate laws to the region, the Shifta
War (1963 to 1967) waged by separatist ethnic Somali forces and, the
application of discriminatory development policies by post-independence
governments, The marginalisation of the communities in the former NFD, who
are largely pastoralists, goes back to the colomal era

234 The Commission finds that there 1s a clear ink between the government’s policy
of viewing every issue in the North from a secunty perspective and the economic
marginalisation suffered by theregion Many residents attribute the marginaiisat:on
the region suffered in subsequent years to the fact that they had expressed an
affirmative voice in favour of secession from Kenya that was brutally muzzled

235  The state has also been directly responsible for economic marginalisation as a
result of deprivations visited on residents because of policies aimed at enhancing
secunty In particutar the numeious secunty operations conducted in this region
have often resulted in loss and confiscation of property, especially cattle, by state
security agents

236 Difficulties encountered by residents of this region in having ther citizenship
recognised, including acquiring identity documents and passports goes to
the core of the economic marginalisation that they have experienced Without
citizenship, the people could not claim their rights. They became vulnerable to
abuse. The Commission heard many heart-wrenching stories about lives that have
been destroyed for lack of national identity cards and by extenston passports

Economic marginalization of Nyanza

237 The disintegration of the Kikuyu-Luo coalition that formed the core of KANU at
independence and the eventual fallout between Kenya's first President Jomo
Kenyatta and first Vice-President Oginga Odinga in 1966 over differing visions
for the country as described earfier forms an impartant context within which to
contemplate the marginalisation of Nyanza

51
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The Commission takes the view that while Luo persenalities served in President
Mor's administration, the co-option of these elites did not necessarily translate into
economic inclusion in a broad sense The inclusion of certain elites in government
also had a political goal under the first two post-independence administrations.
it served to pohucally isolate Odinga who had taken a hard-line stance aganst
both the Kenyatta and Moi governments since the 1966 fallout and his eventual
banishment in 1969

Economic marginalization of Coast

239
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Like the former North Eastern Province, the NFD in general and Nyanza, the Coast
region could be placed in the category of ‘poliucally dissident’ regions that have
suffered marginaiization undel successive reqimes However, marginalization
expenenced in the Coast, especially when understood from the point of view of
Aispussesston, 1s due also 1o the confluence of interests anising from the region’s
strategic value as a principal gateway to the country and the East and Central
African regien and 11s valued seafront land resources

submissions from Coast residents (nvanably link therr state of economic
marginalisation marked by poverty, iliteracy and lack of access to basic services
to frequent land-related dispossessions The Comnussion heard many accounts of
police brutality and other kinds of mistreatment by the provincial administration,
including extra-judicial killings, arrest and imprisonment of those who agitate for
restitution, as well as the destruction of property and evictions of those who live
off these lands with contested titles

Economic marginalization of Western

241

242

While many perceive Western as a margenalized region, this characterizauon has
not featured as prommnently 1n formal accounts as has been the case for Nyanza,
Northern Kenya and the Coast regions This depiction is perhaps atirnibutable to a
combination of factors, including the fact that due tots nich fertile souls that favour
agriculture and relative security, Western has been perceved to be econcmically
stable, in spite of the high levels of poverty

Western has often been ignored in dlassification of marginalized regions in Kenya,
yet its historical evolution and pohitical fortunes are closely tied with that of Nyanza
province, which 1s acknowledged in formal accounts as a marginalized region
Backed up with a history that lacks political favour with successive governments and
the high level of poverty, it i1s evident that Western Kenya 1s marginalized Recent
trends reveal that the reqion has been forgotten in the development agenda



Economic marginalization of North Rift
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The North Rift region has experienced political marginalisation since the colonal
period Regarded as part of the Northern Frontier region (together with Narth
Eastern Province), the closed-area palicy imposed by the colomal regrme isolated
the region fram the rest of the countiy and made it impenetrable by 'outsiders’

In contemporary times, the people of North Rift have complained that they are
inadequately represented in national pehtical institutions and the pubhc service
sincendependence Itisaglaring contradiction thatinrepresentationn Parhament
a vast county like Turkana {with an area covering 77 000 square kilometers and a
population of one million) only has thice constituencres Furthermore, for a long

time it has been admimistered as one district

Recommendations

m

™

m

The Commission recommends that, within 12 months of the submission
of this Report, the government formulate, adopt and implement a policy
that deliberately targets the socio-economic development of histarically
marginalised regions identified by the Commission

The policy must include strategic development plans and budgetary allocations
aimed at the econcmic and social development of marginalised communities

The policy must 1ecognise that these reparative actions are over and abgve
the provisions of Article 261 of the Constitution {2010} in utilisation of the
Equalisation Fund

The Government consider actions such as building an efficient road networks
linking marginahzed areas with the rest of Kenya, bulding boreholes and
water-catchment systems, building hospitals within reach of all communities
adequately stocked and well-staffed, schools with adequate facilities, courts of
law, and ensure that all government services and public facilities are available
to them

Inthe five years subsequent to the enactment of the policy, preference be given
to marginahised regions in the sharing of national revenues as envisaged under
Article 202 of the Constitution {2010) to ensure that the development projects
are realised and the policy 1s implemented
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Land and Conflict

245

246

247

248

249

250

251

252

253

The Commuission finds that there 1s a very close linkage betweenland injustices and
ethnic violence in Kenya More specifically, land related injustices are prominent
factors that precipitale viotence between and within ethnic tnibes in Kenya

The Commission inds Lhat land-related iyjustices take many forms, including illegal
alienattion and acquisition of individual and community land by public and private
entities, illegal alienation of public land and trust lands, preferential treatment of
members of specific ethnic groups in settlement schemes at the expense of the most
deserving landless, forceful settlement of members of a community outside of their
homelands, forceful evictions and the phenomenon of land grabbing, especially by
government officials

The Commussion finds that land-related injustices started recognizably dunng
the period of colomization at the ceast by Arabs and, later, by the British both at
the coast and i mainland Kenya However, indigenous Kenyans expected the
mjustices to be fully addressed soon after independence but the first independence
government faited to fully and genuinely address the problems.

The Comwussion finds that all post ndependence governments have falled to
honestly and adequately address land-related injustices that started with colonialism

The Commussion finds that fallure of both colonial and post-independence
governments to address the problem of landlessness 1s the reason individuals and
communities often resort to self-help measures, Including violence

The Commission finds that existing land-related njustices are sometimes taken
advantage of or used to address other societal problems, especally pohitical
differences

The Cammussion finds that athough land-related injustices have affected virtually
every part of Kenya, communities at the coast, especially the Mijikenda, the Taita
and Pokomo have suffered the most and the longest

The Commussion finds that fand-related injustices at the coast constitute one of
the key reasons for underdevelopment in the area Land-related injustices at the
coast lie at the root of the emergence of the Mombasa Republican Counal (MRC)

The Commission finds that the Provincial administration has pervasively and
significantly perpetrated land-telated injustices including forceful evictions of
individuals and commumities and land grabbing for persenal gamn, and should



254

not at all participate 1n any efforts to redress land related problems in the new
constitutional dispensation hecause of their lack of maral authority and support,

The Commission finds that the current constitutional dispensation, including
the new constitutiona! body on land and related laws, provide a sound basis to
fully address land-related mjustices, including historical ones, but enly if there 15

pelitical will to so use these laws and institutions

Recommendations

m
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The Commission recommends that the Ministry of Lands or other appropnate
government authority immediately begins a process of surveying, demarcating
and 1egistering all remaming government lands, including those that were
farmeily owned or managed by local autharitize, ali protected wildhte areas
and rver banks, among ather pubhc lands

The Commission recommends that the National Land Commussion commences
work with the Ministry of Lands and sertlement to undertake adjudication
and registiation exercises at the coast and all other areas where the same has
riot been cenducted Measures shall be designed to revoke illegally obtained
titles to and re-open all public beaches, beach access routes and fish landing
beaches, especially at the coast

The Commussien recommends that the National Land Commission 1n
furtherance of 1ts mandate cxpedites the process of addressing and/or
recovering afl irregularly/illegally acquired land Measures should be designed
by the Ministry of Lands and settlement to encourage individuals and entities
to surrender legally acquired land

The Commussion recommends that the Ministry of Land in conjunction with the
Natienal Land Commission design and implement measures to reveke illegally
obtained tittles and restore public easements

The Commussion recommends that the National Land Commission develops,
maintains and regularly up dates a computerized inventory of all lands in Kenya,
mcluding private Jand that should be accessible to all Kenyans as required by
faw Land reqistries country wide should be computenzed and made easily
accessible as required by the law

The Commussion recommends that the Naticnal Land Commussion formulates
and implement strict guidelines in terms of maximum acreage an individual or
company can buy hold in respect of private land

o
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Economic Crimes and Grand Corruption

255.

256.

257:

258.

The Commission finds that corruption is endemic in Kenya. This is despite of the
fact that there has been a growing public awareness of the consequences of
corruption, its negative and destructive effects on the economy and development,
and the need to eliminate corruption.

There is a direct link between corruption and gross violation of human rights.
Individuals have been killed, tortured and subjected to other violations of human
rights because of their efforts to combat corruption.

Corruption has a disproportionate impact on vulnerable groups such as the poor,
minorities and indigenous people, women, children, persons with disabilities, people
living with HIV/AIDS, refugees and internally displaced persons, and prisoners.
Members of these groups are more and are less able to defend themselves.

Poor people are affected by corruption becauseitdiverts resources frominvestment
in infrastructure that is crucial to lift them out of poverty. Corruption undermines
the quality of public services on which the poor depend particularly to meet their
basic needs. Minority and indigenous people suffer effects of corruption when they
are displaced by, for example, corruptly approved infrastructure developments.

Recommendations

™ The Commission recommends the formulation of a national anti-corruption policy to
guide the war against corruption. It is necessary to criminalise other offences that are
in United Nations Convention Against Corruption but not yet domesticated in Kenya.

™  The Commission recommends that the provisions of Anti-Corruption and Economic
Crimes Act, Public Officers Ethics Act, Ethics and Anti-Corruption Commission Act and
the Leadership and Integrity Act be harmonised to avoid confusion and duplicity. The
Commission recommends the merging of all the four pieces of legislation into one.

™ The Commission recommends that the number of commissioners of the Ethics and
Anti-Corruption Commission (EACC) be increased to the maximum constitutional
limit of nine (9). An increased number of staff is also required to deal with the
increased workload created by the two levels of government with the attendant
huge sums of public funds being allocated to the 47 counties. There is a real danger
of corruption being ‘devolved’to the counties unless the EACC s quickly restructured,
empowered and visible at both levels of government.

™  The Cmmission recommends that the EACC be given a sound constitutional
grounding through amendment of Article 79 of the Constitution to specifically
provide for its powers and functions as is the case with other Constitutional
commissions.



™ The Commission recommends the clanfication of the definition of integnity and
the attendant integrity thresheld that should be used to erther disqualify or
remove a person from public office Chapter 6 of Constitution of Kenya 2010,
if properly interpreted and applied, will definitely be a major boost mn the war
against corruption in Kenya it should be clearly defined as to when the integnity
bar begins to operate, that 1s, whether 1t 15 at the time

* when meie allegations are made against an indvidual

* when anindividual (s under investigatinn

* when an indwidual s under prosecution

* when an individual s convicted, or

* when an individual has exhausted hus nght of appeal after conviction

™ The EACCshali commence ar hasten investigations into grand corruption scandals

menticned in this Report, which have remained un resolved for many years
Appropriate cniminal and or avil sanctions must thereafter be taken against the
perpetraters of grand corruption and economic crimes

Ethnic Tension

259

260

261

The Commission finds that colonal government pursued a policy of ‘divide and
ruie’in order to consohdate their hold on the country, and to lessen the possibility
that the African population would resist colonial rule To that end, the colonial
gavernment magnified the differences between the varous communitres and
regions, and stereotyped each communtty in a manner that would sow suspicion,
hatred and the sense of ‘otherness’

The Commussion finds that the colonial government created ethnically defined
administrative boundanies In determining such boundanes, no serious thought
was given to historcal inter-ethnic mteractions and relations

The Commussion finds that the colonial government focused on developing
mfrastructure and social services in productive areas of the country (the so called
‘White Highlands') at the expense of the rest of the country Theresulting neguality
remained largely unaddressed in the policies and practices of independent Kenya.
The preferential treatment given to some areas of the country because of their
clear productivity thus led to differential treatment of ethnic communities that
were patterned around the ethnic enclaves created by the colonizl government
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The Commussion finds that the colonial land policy, particularly In the so-called
‘white highlands, contributed enormously to regional and ethnic marginalisation
from the economy. Colomal land policies resulted in displacement, the creation of
‘native reserves, as well as the movement of masses of population from areas of
their habitual residence to completely different regions and settling them on lands
that tradtionally belonged to other communities

The Commussion finds that Kenya entered the era of independence with a
heightened sense of ethnicity that continued to divide rather than unite the
country However, ruling elites in independent Kenya did not have the political
will or comnutment 16 create a truly democratic and prosperous Kenya for all its
citizens The result was the worsening of ethnic retations such that by 2007 long
standing grievances erupted into an unprecedented scale of violence

The Commission finds that in the post-independence period, causes of ethnic
tension include the following:

< insider/Qutsider dynamics: Ethnic tension and violence occur when
communities assert 4 superior claim gver a terntory at the expense of or to the
exclusion of others Such superior claims are based on the assumption that
ownership or occupation at some point in the past created an exclusive claim for
such ownership or occupation in the present Such exclusive claims to territory
inevitably create classes of insiders’ and ‘outsiders’ This perception of people as
outsiders as opposed to fellow citizens often lead toincreased tension based on
ethniaity which, i turn, created the potentidl for ethmic violence

Of names and their meaning: In Coast and Rift Valley alike, a thorny issue
that is intricately tied to the notion of insiders and outsiders relates to names
of places In parucular, local communities in these two regions are aggrieved
that places occupied by those they consider outsiders have been given
‘outside names’

1 State sanction of outside/insider notions: The designation of a community
as ‘other’ or as an outsider has someumes found support in state policy. In
the northern region of the country, particularly in those areas that made up
the former North Eastern Province, the Government has institutionalised the
disparate treatment of Kenyans based on ethnicity by requirning thar Kenyans
of Somali origin carry a special pass



Negative perceptions and stereotypes: Negative peiceptions and
stereclypes areamajor cause of ethnictenssonin the country Labels have heen
put on certain communities, portraying them in broad, often negative terms
that gereralise certain traits and apply them to all individuals belonging to
the described community, regardless of how individuals perceive themselves
For example, the Kikuyu are sometimes described as thieves, the Maasal as
primitive, the Somali as terrorists, etc

Culture and stereotypas: While the colonial covernment played an impoitant
role In cultivating ethnic sterestypes, the Commission also received evidence
that some stereotypes are drawn from and drniven by rraditional cultural beliefs
and practices Forinstance, the Commussion heard that men from communities
that do not practice male circumcision have always been stigmatised and
regarded as lesser or waaker men, and therefore, incapable of or unsuitable to
take political leadership of the country

Ethnicity and access to public office: The perception that ethnic representation
in government results in direct economic and other henefits to the represented
community 15 pervasive 1n Kenya While the Comnussien acquired evidence
that such benefits do not necessanly accrue to those communities who are
represented - even in the highest offices of the land - the perception that they
do leads to intense competstion for such representation, and thus increases the
likelihood of viclence during elections,

Ethnic Tension, Land and Politics in Mt, Elgon

265,

266
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The Commission finds that the emergence of the Sabact Land Defence Force in the
Mt Elgon region was precipitated largely by government failure to fully address
land-refated injustices that members of the Sabaot community have suffered since
the colomial period

The Commission finds that the SLDF was responsible for numerous gross violations
of human nghts including killings, torture, mutilation, and sexual viclence

The Commission finds that during Operation Okoa Maisha the Kenya Police and the
military were equally responsible for gross violations of human nghts including
kilings, enforced disappearance, torture, and sexual violence
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The Commussion recommends that withun six months of the issuance of
this Report, the President offers a public and unconditioral apelogy to the
pecple of Mt Elgon for the atrocities commitied against them by the Kenya
Police and the Kenya Army and for the failure of the state to protect them
aganst atrocities commutted by SLOF

The Commission recommends that within six months of the 1ssuance of
this Report, the Government establishes a trauma and healing center in Mt
Elgon region for purposes of providing psychosocial support to the vicims
and survivors of Mt Elgon conflict Speaial attention be paid to widows in the
region

The Comnussion recommends that individuals who suffered atrocities
durning the Mt Elgon cenflict be provided with reparation in accerdance with
the Reparation Framework proposed by the Commussion

The Commission recommends the establishment of a monument in Mt
Elgon 1o commemorate the victims and survivors of the Mt Elgon conflict,
especially those who were killed or forcefully disappeared both by the SLDF
and state security agents

The Commissiontecommends that within 18 months of the issuance of this
Repert, the Government maps all mass graves and other locations where
bodies were dumped or disposed of during the Mt Elgon conflict, with a
view to exhuming and 1dentifying the bodies for proper burial

The Commussion recommends the prosecution of the following individuals
aganst whom it received evidence of invelvernent in militia activities in Mt
Elgon mcluding financing, planning and instigating violence in the region
Fred Chesebe Kapondi, John Bomet Serut, and Jackson Psengoiywo

The Commussion recommends the prosecution of Colonel Stephen Boiywo
who was serving as the Commanding Officer dunng the military intervention
in Mt Elgen in 2008 referred to as Operation Rudi Nyumbani during which
numercus gross violations were committed by members of the Kenya Army

The Commission recommends that the Police Service Commission ensures
that every police station in Kenya refiects ethnic diversity and gender
baiance
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Reconciliation

268

269

X0

271

272

273

For decades, Kenya has remained a nation in which communities stand divided
along ethnic and regional lines, suspicious and distrustful of one another Qver
the decades, feelings of inter-community distrust, even hatred, have festered
mainly because a myriad of 1ssues which are at the core of nation-buillding have
largely remained unresolved These 1ssues include access to land, inequality and
regional imbalances, and impunity combined with a lack of transpaiency and
accountability These tssues have eroded a sense of belonging. nationhood, and
public trust in political and governance institutions

Since independence, successive governments have employed silence, denial and
selective amnesia whenever individuals and agencies have raised the need to
address these fundamental issees Pamnful niemeries have heen passed from one
generation to another, and as a consequence present generations continue to hold
grudges for violations and historical injustices meted against their forefathers and
mothers Untd now, the scale and impact of human nights viclations and historical
injustices have neither been fully acknowtedged nor sufficiently addressed

Meaningful reconciliation I1s not an event, but rather a long process The decision
to recancile 1s a personal decision, aimed at setting the stage and establishing the
basis for the beginning of a reconciliation process.

The Commission acknowledges the efforts undertaken by cwil society ang faith-
based organizations n fostering orgamizations However, it 1s noteworthy that
most of these efforts have been reactive rather than proactive, short term rather
than long term, and uncoordinated and unsustainable

The Commission finds that at the individual level, many Kenyans whe have been
victims of injustices and atrocities require psycho-social support Thisis a necessary
in order for them to engage In a process of reconcliation

The Commussion finds that District Peace Committees are under-utiized and
not widely known ameongst many Kenyans This (s partly due to lack of adequate
funding of the District Peace Committees

&l
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The Commission recommends that within six months of the issvance of this
Report, the President convenes a National Reconciliation Conference/Day, during
which the President and heads of the various security agencies shall offer a public
apology for viclations and injustices committed during the mandate period The
President shall also quthine the nation's Reconciliation Agenda Representatives of
vicumgroups from around the country shall be faciitated to attend the conference
The Commussion further recommends that the day on which the Reconciliation
Conference will be held should be declared a public heliday in order to ensure a
natucn-wide focus on the subject of national healing and reconciliation

The Commussion recommends that alleged perpetrators of ethnic inctement
and violence be investigated and prosecuted accordingly, notwithstanding
ther official or other status The Director of Pubhic Prosecutions shall ensure that
those mdividuals recommended for investigation or prosecution by previous
commissions of inguiry on ethic violence, namely the Parhamentary Select
Committee to Investigate Ethnic Clashes 1in Western Kenya and Other Parts of
Kenya (Kiliku Commission), and Judicial Commssion of Inquiry into Tribal Clashes
in Kenya (Akswumi Commission), are prosecuted or investigated The Director of
Public Prosecutions shall also 1ake action in respect to the recommendations of
vanous reports of the Kenya National Commissian on Human Rights on ethnic
and political violence including s report on the 2007/2008 PEV The Commission
has compilea a hist of adversely mentioned persons in these reports to aid therr
identification -

The Commussion recommends that within 3 months of the issuance of this Report,
the Director ot Public Prosecutions shall 1ssue a public report mdicating the
progress that the office has made in investigating and prosecuting the 2007/2G08
Posi-Election related cases

The Commussion notes that there 1s a lack of a coordinated and streamiined
approach to the subject of peacebulding and recenciliation in the country.
Multiple state organizations ar. nvolved in this endeavor without much formal
coordination The Commissign ~~commends the evaluation of all institutions and
mechanism involved In peacebulding, reconciliation and early warning with a
view to harmonizing their activiues and adopting a coordinated approach

The Commission recommen Is that concerted efforts be taken to foster
reconcibation and cohesion in aieas where there has been a perennial problem
of ethnic tension and violence In this regard, the Commuission recommends that
comprehensive and sustained cormmunity dialogues be carried outin these areas

The Commussion recommends that District Peace Committees be adequately
funded and the public be made aware of the existence of these committees

The Commission recommends that the Ministry of Education develeps a peace
education curncutum for use in schools
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Recommendations and Implementation Matrix

¥ THEME/SUBJECT

1 Atrocities committed
during colonial era

2 Shifta War

3 Massacres

q Political assassinatrons

RECOMMENDATIONS

Acknowledgmant and apology

heqgolation for compensatien from the
Briush government

Acknowleagrrent and apology
Repeal of Indemnity Act

Publication and disseminalion of the
1967 Atusha Agreement betweesn
kenya and Somaha

Establishment of a public memenal

Acknowledgment and apology

RODE}I’EH\OH for victims and survivoers

Release of all minutes of the relevant
District Security Committees Provingral
Secunty Commuttee, Kenya Intelligence
Commiitee and Natnional Secury
Courcil

Further mvestigattons ol mdiiduals
faund *ohave played o ralem 2
secunty eperation Lhat led to a
massacre

tustration of individuals found 1o have
played a role in 2 security operation
that led to a massacre

Establishment of memorials ar the sites
of massacres

Return of Father Adrian Joseph Janito
for purposes of giving tesimeny on
Bubisa Massacre

Acknowledgment and apnlogy

Release nf all teports and matenals of
all previous investigations of political
assassinatrons

Further investigauons relaiing to the
assassination of JM Kanuk), Robert
Ouko, Cnispin Odhiambo-Mbai and
Falher Antony Kaiser

Further investigation of the
assassination of Father Antony Kaiser

Estabhishment of public memonals

RESPONSIBILITY FOR
IMPLEMENTATION

Brush government ‘

Fenyan govcrioment and Briish
government

President and Chief of Defence Forces

Attriney General and Parlisment

tMimistry of Foreign Alfairs/Qffice of the
President

Implementauon Mechanism/Mipustry
responsibife for Matuanal Hentage,
Natnnal Museum

President, Inspector General of Police
and <hiefl of Defence Forces

Implementatmn Mechanism

President/Office of the President

Director of Peblic Frosecubions

Public Bodies

Implementation mechanism/Mirnstry
respensikle lor Natianal Hentage/
National Museum

Catholic Chuch

President

President/Cliice of the Precident

Director of Public Prosecutians

Directer of Public Prosecylions to
appoint Indcpendent investigator(s)

Implementation Mechanism/ministry
responsikle for natinnal hertage/
Natios al Museum

s
o NhE

TIMELINE

12 manths

6 months
9 manths

9 months

24 monihs

H months

36 months

& months

18 months

24 months

& months

6 maonihs

18 months

18 months

24 months
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THEME/SUBJECT

Extra-judicial killings

Unlawful detention,
torture and ili-treatment

Sexual violence

RECOMMENDATICONS
Acknowledgment and apology

Ratithcation of International
Canvenuon for the Protecuon of All
Persons from Enforced Disappearance

Fast-tracking of relorms in the Police
Service, sncluding introduchion of new
standard operating procedures on the
use of lorce

Establishment of a fully cquipped
modern navenal forensic laboratory

Establishment of fully equipped
modern forensic laboratonies in each
county

Abolmion of the death persly and
cominuting of all death penalues Lo hfe
Imprisonment

Reparation for vicums and survivors
Acknowledgment and apulogy

Enactment of legislation prohibiing
torture

Legistation on and eslablishment

of the Office of the Independant
Inspector of Frisons and All Places ¢f
Detention

Proseculion of individuals invelved in
torture and i} freatment

Designation of Nyayo House as
memorial for victims of ceiention and
torture

Reparation for vicims and sufvivors

Acknowledgment and apology

Negotiation for compensation {in
relation 1o vicims and survivars of
sexval violence commiited by Briush
soldiers in Larkipia and Samburu)

Establishment of one-stop gender
recovery centers for provision of
comprehensive services Lo victims and
survivors of sexual violence, including
medical, counseling and legal services

Legisiation on and establishment of
the Office of the Speaial Fapporteur on
Sexual Violence

Fast-lracking of the establishment of 2
sexual otfenders registry

Reparauon for vicums and survivors

RESPONSIBILITY FOR
IMPLEMENTATION

President, Inspector General of Police
and Chief of Defence Forces

Minustry of Toreign Alfans

inspector General of Pohice and Police
Service Commussion

Ministry responsibile for internal
sacuniy and other relevant ministries/
nstitunons

Ministry respensible for internal
securny and other relevant mimistries/
institutions

Atto-ney General and Parhament

Implementabion mechamsm
President

Attorney General and Parhament

Atlorney General and Parhament

Director of Public Prosecutions

Implementation mechamsm/Minisiry
responsible for National Hentage/
Nauonal Museum

Implementation mechamsm

President, Inspector General of Police
and Chief of Defence Forces, and British
government

Kenyan government and British
government

Relevant government ministries,
depariments and bodies including
Ministry of Health, Ministry of Justice,
Director of Public Prosecutions, Police
Service, NGEC, etc

Attorney General and Pailiament

Chief Registrar of the Judiciary

Implementation Mechanism

TIMELINE

& months

24 months

30 menths

36 months

24 months

{ 36 months
| 3 months

i 12 months

12 months

-
‘ 18 months
|

12 months

36 monmhs

&6 months

12 months

12 months

16 months



THEME/SUBJECT

Access to justrce and
promotian of human
nights

Women

Children

RECOMMENDATIONS

Fast-tracking of the establishment of
the International Crimes Division of the
High Court

Fast-tracking of establishment of a
natienwide legal aid sysiem

Declaration an dor pricle 54,61 60 e
Protocal 1o the Alrican Charter on
Human ind Peoples Rights on the
Establishmen of the Alnzwn Comnten
Human anif Peaples Rights

Issuance of a public report on tne
progress of investigations and
prosecution of 2007/2008 post-
elecuion related viclence

Designanon of 10 Docember as 2
National Fuman Rights Day

Fast-tracking of enactment of human
nghts related laws as envisagad by the
Constituten »f Kenya

* Legislation on freedom of the media
{scctinn 14)

* Legislation on fair hearing {section
50)

* Legislation on the nghts of porsans
detained, held in chstody or
detamed {section 51)

Acknowledgment and apology
Stepping Up of easdics o fass
awareness about harmful cultural
praclices

Fractment of relovant faws (e g
marnage, matnimonial property, family
protection/domestic violencel

Adoption and implementation of a
Plan of Action to increase and improve
maternal health facthties and measures
1o reduce delivery at home

Cquitable representation of women in
ali lard dhispute tnbunals in accordance
with the Constitution

Acknowlodgrrent and apology

Psychosocial counseling far children
vicums of atrocities

Reparation for children vicuims of
atrocsties and injustices

Reorganization of Borstal institutions
1o fall under the Department of
Childrens Services

Adequate funding of the Depariment
of Children's Services

Robust plan for integration of children
with disabilities in mainstream
educational facilitics

RESPONSIBILITY FOR
IMPLEMENTATION

Chief Justice

Ministry of Justice/Naticnal Legal Aid
(And Awareness) Programme in Kenya
(NALEAP)

tumstry of Foreign Affairs

Director of Public Prosecutiors

Parhament

President

Fquality and Gendar Connnission

Alnrney General and Parliament

Ministry of Health

Muistry of Lands

President

Implementaton Mechaniom and
relevant government depariments/
institutions

Implementation Mechamsm

Office of the President

Ministry of Finance

Ministry of Education

TIMELINE

12 manths

18 months

12 mnnths

3 months {and in
3 months Intervals
thereafter

6 manths

& months

18 months,

12 months

12 months

6 mnonths

36 months

12 months

Continuous

12 months

G5



THEME/SUBJECT

Minority groups and
indigenous people

Al

|

RECOMMENDATIONS

Acknowledgment and apology

Imptumentation of decisions relating
ta minenty/indigenous communities

« Decision of the Afnican Lomimission
on Human and Peoples’ Rights
in Communication No 276/2003
Center for Minonity Reghts
Davelopment {Kenya) & Minonty
Rights Group International {on
behalf of Endorois Welfare Counail)
v Kepya

= Decision of the Afnican Commutiee

of Evperis on the Rights and Welfare

ol the Child 1n Communication No
00,09 IHRDA & OSJ1 {on behalf

of children of Nubsan descent in
kenya) v Kenya

= Decision ol the High Court of
Kenya m Charles Lekuyen Nabon
& 9 Others v Altorney General and
3 Others [Petlion No 466 of 2006,
High Court at Nairobi)

Rauhcation of relesant treaties

v L0 Conventioa 16Y

= Convention ¢n the Prevention
and Pumishment of the Cnime of
Genoade

= Convention on the Protection of the
Rights of All Migrant Wuikers and
Members of Their Famities

« Convention Agamnst Discrimination
in Education

« Siatetessness Conventions

Fast-Llrackeng of legislation on as
envisaged by sectien 100 of the

Constitution uf Kenya

Remaval of existing obstacles
experienced by aunonty groups (e g,
members of Semali and Nubian ethmic
groups) in accessing national identily
cards

feview of all legislation 1o eleninn.e
de Jure and de lacto discnimimation
aganst minority/indigenous

communilies

Development and implementatuon ot
a plan on data collection on minarnty
and indigenous commurities

Implementenon of the
recommendatons of Lhe Presidenual
Special Action Commitiee 1o Address
Speaitic Concerns of the Mushm
Community in Regard 1o Alleged
Harassment and/or Discrimimation in
the Applhcation/Enforcement of the
Law

RESPONSIBILITY FOR
IMPLEMENTATION

President

Various relevant ministnes and
instiutions

Minstry of Foreign Affairs

Attorney Genetal, Constitutional
Implementation Commitiee, and
National Gender and Equaliy
Commission

Ministry of Immigration and
Registration of Persons

Kenya Law Reform Comnussion
and National Gender and Equality
Commussion

Kenya Bureau of Statistics and Ministry
of National Planning

Retevant mimistnies and institutions

TIMELINE

6 months

12 imanths

24 months

12 months

& months

*a



THEME/SUBJECT

Economic marginalization
and violations of socio-
economic nghts

Land

Economic Crimes and
Grand Corruption

Ethnic tension and
reconcihation

RECOMMENDATIONS

Formulation, adoption and
implementation of a policy an

the ecanomic development of
marginalized reqions identified by the
Commission

Focus

* Roads and mirastructne

* Health

* Sduzdalion

r Waler

Collective reparation for cammumities
m margmalized regions identihe ol by
the Commissign

Further investgations of alleged illegal
orrregular acguisition of land

Survey, demarcanon ard registralion
af public land

Adiurication a3nd registrat on of tind
at the Ceast and other arcas whore (his
has not been done

Nevelopment and maintenance of 3
computenized inventory ol all land

Reparation for historical land mjpustices

Harmorizatior of the vanious laws
relaung to combating economic crimes
and grand corruption

Pamestic criminahzation of certam
offences stipidated i the LN
Convenuion Against Corrupion

Expansian of the Fthics and Anti-
Corruption Commission {from 3 10 9
COMMISSINNers)

Fast-tracking of investigations of
corruption cases which hava remyaimed
unresclved for many years

Clanficanan of integrity test’

Nauonal Reconcihation Conferenca/
Day

Investigation and prosecution of all
adversely mentioned persons in official
reports on polingal instigated ethnic
viclence or clashes

Audit of institutions and mechanism
involved in peacebuilding,
reconciliation and early warning with
a view Lo harmomzing therr activities
and adepting a coordinated approach

Comprehensive and sustained nalion-
wide community dialogues

|
|
|
|
|

RESPONSIBILITY FOR
{MPLEMENTATION

Relevant Ministrres and institutions
including Ministry for Finance, Ministry
of Health, Ministry of Education,
Cammission on Revenue Allocation, et¢

Implementation mechanism and
relevant slate ministnies and institutions

National Land Commission

Hanional Lard Commission

Mirastrz at Lanas and Natienal Land
Commission

Implementation Mechanism and
National Land Comnussion

Attorney Generat and Parhament
a

Attorney Generai and Parliament

Attamey General and Parliament

EACC

EACE

President/Implementation Mechanism/
NCIC/NSC

Director of Public Prosecutions

Joint Task Foree of Lhe NCIC, NSC and
CS0s/TRDs

NCIC and National Steering Committee
on Peacehulding and Conflict
Management {N5C)

TIMELINE

t2 months

36 manths

36 months

}8 months

18 months

18 months

18 months

5 months

& months

f months

Conlinuous

67



THEME/SUBJECT

Mt Elgon conflict

Forced chsplacement

Reports of commussions
of inquiry

gl

RECOMMENDATIONS
Acknowledgment and apology

Establishment of a counseling and
heabing center

Estabhshment ol a memorial for
vicums and survivers

Keparation for victims and survivors

Exhurnation and reburial

Prasecution of indiwduals alleged 1o
lhave been mveolved inthe planning
finanuing and INstigating violence and
other atroulivs

Prosecution of army commander in
charge of Operaton Okoa Maisha

Facihitation and resettiement of Kenyan
refugees in Uganda wha are willing to
return Lo Kenya

Fast tracking of the operatioralisation
of the Prevenuon, Protection and
Assistance 1o Internally Displaced
Persons and Alfected Communitizs
Act, No 56 0f 2012

Acdit and registration of all IDPs who
ditd not beneht from Operavon Rudi
Nyumbani with a particular focus on
integrated {DPs

Reparation for IDPs and relugees

Raufication of the Afncan Uruon
Convenuori for the Protection and
Assistance of Intetnally Displaced
Persons

Retease of reperts of previous

comimission of iInquines and relaled

bodies

= Report of the Commussiun of inguiry
into the 1992 Raid on Bishop Giian's
Heuse in Kinnyaga

= Report of the Commission of
Inquiry into the Conduct of the
Artur Brothers and their Associates
{"Kiruks Report’)

= Repeorl ol the Presidential Action
Lommitiee to Address Specific
Concerns of the Mushm Commumty
1n Regard 1¢ Harrassment and/or
Discrimination in the Applhcation
and Enforcement of the Law
{ Sharawe Report)

RESPONSIBILITY FOR
IMPLEMENTATION

President/Inspector General of Police/
Chief of Defence Forces

Implementation Mechanisin and
relevant government munisties/
tnstitutions

Implementation mechanism/Ministry
responsible for Navional Heritage/
Nauonal Museum

Implementation Mechanism

Implementation Mechanism and
relevaint government ninistry/
instiiution

Director of Pubhic Prosecutions

Directur of Public Prosecutions

Kelevant Government Mirustry/
Department responsible for matters
ielating 1o internal displacement

Refevant Government Ministry’
Department responsible for matters
relating Lo mternal displacernent

Implamentation Mechanism and
Natonal Consullauve Coordinatinn
Committee on Internally Dispiaced
Perscns

Implementation Mechanism

Ministry of Foreign Alfas

Presieent

TIMELINE

6 months

12 months

36 manths

36 menths

36 menths

18 months

18 months

18 months

& months

12 months

36 months
24 months

6 monlhs
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| CALL FOR JUSTICE

(poem narrated by students of Garissa High School during the launch of the

| Commissian’s hearings in Garissa)

Justice! [ call for justice
fear is in my hear!

In the street, ! pass calling for justice
In the police station, | pass calling for justice
In the court, | pass calling for justice

-

When [ saw streams of blood flowing down the road
I could not believe my eyes
o For what man had done
Killing innocant people mercilessly
Fear is in my heart
Justice! | call for justice

Children are left orphans
Roliing on the street meaninglessly
Sleeping on the street hungry
~ And the cold breaking their ribs
lam afraid of losing my life
Fear is in my hearl
Justice! { catl for justice

The widows are stressed
— Recalling the love of their husband
Recailing the loss of their children
Fearis in my heart
Justice! I call for justice

Justice! where are you?
P In the palice?
In the court?
In the local tribunal?
In the I(C?
Justice? where are you?

Truth be told
Justice to prevail
‘ Justice! justice! Justice!
Al I call for justice
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The report fof the Truth, Justice and Reconcihation Commission)

shall ... make recommendations on the mechanism and framework

for the implementation of its recommendations and an institutional

arrangement in that connection.

. 1 11 -4 Ao 1
etiee and Beconcation Ao, e 4 i ; “-":'Q:t..‘-

The implemsantation committee shall .. submit its own quarterly

reporls to the public evaluating the efforts of the Government and

rother person or body concerned to implement the

the efforts of
racommendations of the Commission,

The Mini
months of receipt of the report of the Commission, and twice a
year thereafter, as to the implementation of the Commission’s
recommendations,

Lire and Recopciliation Act e S001)
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'CHAPTER

Implementation and Monitoring
Mechanism

Introduction

1. Past experiences with the work of truth commissions and commissions of inquiry
around the world have shown that a major challenge lies in the implementation of
the recommendations contained in the reports of these commissions. More often
than not, the life of these commissions ends at the point of submission of their
final report, leaving the implementation to other actors who often do not follow
through with the recommendations. This challenge has also characterized the
work of many commissions of inquiry in Kenya in the past.

% The consequences of this challenge have been to limit the impact of the work
of these commissions and to contribute to public fatigue and disappointment
about such commissions after expectations were raised. The drafters of the TJR Act
must have had this challenge in mind when they empowered the Commission to
recommend an implementation mechanism to ensure its recommendations are
duly and timely implemented, and to monitor progress in thatimplementation. The
government is expressly obligated under the TJR Act to create the implementation
mechanism as set out in this Report. In this Chapter, the Commission provides
for the nature, composition and functions of the Implementation Committee
envisaged in the law.
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Mandatory Nature of Commission’s
Recommendations

Recommendations contained n thus Report are, in Parkament’s wisdom, of
mandatory apphicauon and must be comphed with by all censtitutional, legislative
and administrative institutions and bodies so as to achieve the object and purpose
of the TIR Act expressed In the Preamble and the relevant sections therein This s
clearly stupulated under Section 50(2) of the TJR Act which states that

All recommendations shall be implemented, and where the implementation of any
recommendation has not been complied with, the National Assembly shall require the
Mimuster Lo furmish it with reasons for nen-implementation

Furthermore, the Minister (er Cabunet Secretary in the fanguage of the Constitution
of Kenya, 2010} 1s tasked with reperting on the progress of the implementation
of the Commission’s Report to the National Assembly within three months of
submission af the Report, and twice a year thereafter* Section 49(3} further states
that implementation of the Report of the Commission shall commence within six
manths upen publication of the Report

In relation to the provisions of section 50(2), the Commission recommends that the
Cabinet Secietary’s reasons for any non-comphance and non-implementation with
1ts recommendations must take cognizance of and be evaluated on the basis of the
following pninciples.

. The pnmary responsibility of implementing the recommendations resides
with the State,

. The State shall ensure all state organs and public officers with a duty 1o
implement the recommendations are indeed doing so and that organs or
officers not in compliance shatl face appropriate sanction,

| TheStateshallberequiredtoremonstrate thatitisundertakingthelegislative,
policy and other measures required to implement the recommendations

J  In the event that the State cites resource canstraints as the cause for non-
compliance, the State shall be required to demonstrate that the resources are
not available and further articulate an action plan for resource mobihzation

1

TJR Act se¢ 50(1)



6. In addition to the express provisions of the TJR Act, it is noteworthy that in terms
of international best practice governments are obliged to ‘undertake to give due
consideration’ to the findings and recommendations of investigative reports into
human rights violations.? The United Nations High Commissioner for Human Rights
hasissued a statement on the obligation of member states to facilitate truth-seeking
tribunals and ‘'encourages the States concerned to disseminate, implement, and
monitor implementation of, the recommendations of non-judicial mechanisms
such as truth and reconciliation commissions, and provide information regarding
compliance with the decisions of judicial mechanisms.”

Authority for an Implementation and Monitoring
Mechanism

7. Section48(2)(f)of the TIR Act mandates the Commission to’make recommendations
on the mechanism and framework for the implementation of its recommendations
and an institutional arrangement in that connection.” The Act then requires the
Minister of Justice to operationalise the implementation mechanism as proposed
by the Commission:

The Minister shall, upen the publication of the report of the Commission, operationalize
theimplementation mechanism or arrangementin accordance with the recommendations
cf the Cammission under section (48) (2) (f) to monitor the implementation of the
recommendations of the Commission and to facilitate their implementation *

8. The provision for an implementation mechanism in the TJR Act is no doubt borne
out of the experience of past truth commissions and other commissions of inquiry
in Kenya. Indeed, the drafters had foresight in proposing that a body be created
to lead and facilitate implementation of the Report. This model is replicated in the
implementation of the Constitution with the creation of the Commission for the
Implementation of the Constitution, albeit with a decidedly different and broader
mandate.

9. The Commission notes that section 49(1) of the Act enjoins the implementation
mechanism ‘to monitor the implementation of the recommendations of the Commission

2 Report of the independent expert lo update the Sel of Principles to Combat Impunity. Diane Orentlicher. Addendum Updaled Set
of principles for the protection and promolion of human rights through action lo combat impunity, Commission on Human Rights,
E/CN 4/2005102/Add.1, principles 12 and 19.

3 UN Commission on Human Rights, Human Rights Resolution 200566 Right to the Truth, 20 April 2005, E/CN 4/RE S12005/66.

4 TJRAcI sec 48(2)(f).

5  TJRAC! sec 49(1)
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and 1o facihtate therr implementation” This provision thus envisages a dual mandate
for the mechamism to monutor and to facilitate implementation of the Commuission’s
recommendations,

Objectives of the Mechanism

10

The objectives of the implementation and monitering mechanism are to

o Work with relevant agencies and depariments of government, civil society,
faith based organisations, the private sector, international donors, and any
other relevant individual or orgamisation to facilitate the implementation of
the Commussion’s recommendations

_ Moenitor and report to the public with respect to the fulfilinent of specific
recommendations, mcluding progress made on implementation since the last
monitoring report

.+ Manage and administer the Reparations Fund

| Anyotheractivity necessarytofulfiltheletterand spint of the recommendations
in this Report

Nature of the Mechanism

11

The Commussion s sensiive to balancing a number of important objectives in
its recommendation for an implementation mechanism First, it 15 imperative
that the Commussion’s Report, the result of close to four years of work, be widely
disserminated and accessibleto the Kenyan public, and inparticular to the thousands
of Kenyans who directly participated in and contributed to the Commission’s work
As noted in other paits of this Report, far too often commussions of inquiry have
been established in Kenya at the expense of the public taxpayer only to have their
reports withheld from public dissemination

Second, It 15 imperative that the Commissian's recommendations, inciuding but
not mited to recommendations related to reparations, be fully implemented
Most truth commissions are criticized for having engaged with vicums, raised
their expectations, and then dashed their hopes by not providing for or resulting
n concrete reparations This is often not because the commussions themselves
do not recognize the need for such reparations; rather it 1s often because the
commissions themnselves do not have the power to grant reparations, and while
they recommend such reparations there is little or no political will to implement
such recommendations The drafters of the TJR Act must have been aware of
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this problem with previous truth commissions, and thus both provided that our
recommendations would be binding as a matter of law, and that the Commission
would be empowered to create its own implementation mechanism

Third, given the importance of many of the recommendations included n this
Report, including the recammendations related to reparations, the Commission
realized that the implementation mechanism would need to be independent of
those bodies to which such recommendations are directad in nrder to monitor them
effectively In addition, the Commussian was concerned that the implementation
mechanism be sufficiently resourced in terms of time and staff to ensure effective
momtoring and thatits recommendations were in fact implemented With effective
momitoring and other related activity it 1s more likely that the recommendations
would be implemented thus ensunng that Kenya woulid not be subject to the same
criticism as other countries which had created truth commissions but then done
little or nothing to provide for 1eparations and the fulfilment of other importan:
tecommendations

Based upon these and othet cansiderat'ons, the Commission decided not to
recommend that an already existing erganization be the primary entity tasked
with manitoring and implementing the Commission’s recommendations First,
those existing independent organizations whose mandate s related to the work
of the Commussion (such as the KNCHR and NCIC) already have a full plate of
activities and already face challenges with respect to inadequate resources to
fulfil therr current obhgations Placing even mare obligations an such bodias
would risk them being spread too thin with inadequate resources, or force them
to choose between then existing activities with those actinties related to the
Commission Second, while government agencics are less ltkely to have resource
censtraints, they are tasked with imglementing many of the recommendations in
this Report and thus would not be able to provide the independent and credihle
monitoring of therr own activities Finally, given that the implementation
mechanism will also be continuing some of the work of the Commission - most
notably administering the Reparations Fund - 1t 1s proper thut the mechanism be
an mdependent legal entity in the same way that the Commission was

The Commission thus recommends the establishment of o Committee for the
Implementation of the Recommendations of the Truth, Justice and Reconciliation
Commussion (the “Implementation Committee’) The Implementation Committee
shall be established by legislaticn A propased bill title '‘Committee for the
Implementation of the Recommendations of the Truth, Justice and Reconc:hation
Commussion Act’1s annexed to this Chapter

~1

o
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The Implementation Committee

16

17

18

The Implementation Committee shall be the main body responsible forimplementing
and monitoring the implementation of the Report of the Commission It shall be
an independent body with its own offices and budget, including the ability to raise
its own funds The Implementation Committee will be supported by a Techmical
Secretariat

It 15 recommended that Parhament pass a law establishing the Comnuttee and
providing for its functions, powers and other related 1ssues as proposed in this
part within one month of the issuance of this Report The TIR Act provides that the
Commission shall be dissolved within three months of submission of 1ts Report to
the President and the public In this regard, it1s important that the Implementation
Committee be In place before the Commission is dissolved n order to allow for
a smooth and direct handover of sensitive documents in the custody of the
Commission to the Implementation Committee

The Committee shall be an independent body corporate with perpetual succession
and a common seal The Committee shall in 1ts corporate name, be capable of —

1 suing and being sued,

_ acguinng, holding, charging and disposing of movable and immovable
property,

.1 borrowing and raising money from governmental and non-governmental
sources; and

4 doing or performing all such other things or acts for the proper discharge of
its functions under the Constitution and this Act

The headquarters of the Commuttee shall be in Nairoby, but the Committee may
establish other offices at any place in Kenya

Composition of the Committee

20

21

The Implementation Committee shall consist of a Chairperson and four (4) other
members appointed through an open and transparent process

The Chairperson and members of the Commuittee shall have the following
quahfications



. Knowledge and experience in matters of transitional justice, human rights,
reparations, law, gender or governance, The Chairperson shall be a person of
15 years experience in his/her field of experience while the members shall be
persons of 10 years experience in their field of expertise,

1 Acitizen of Kenya
1 Satisfy the requirements of Chapter Six of the Constitution

Shall not be a state officer

22, Appointment of the Chairperson and members of the Committee shall be through
an open and transparent process involving as set out by Parliament.

Functions of the Committee

23.  The Committee shall have the following functions:

Primary respensibility for the implementation of the aspects of the report
assigned to it, in particular:

management and administration of the Reparations Fund;

= map,registerand process victims'claims using the Commission’s database
as the starting point (see details below);

facilitating, in consultation with the relevant government body, the process
of memorialization in line with the recommendations set out in this Report;
and

management and securing of the archives of the Commission, with due
regard to the importance of transparency and access to information, and
consistent with the promises of confidentiality made to specific individuals
and organizations,

. Monitor the implementation of the aspects of the Commission’s Report assigned
to government ministries, departments and commissions.

o Solicit, accept, manage and administer funds from the government, donors,
and others dedicated to the Reparations Fund.

n Ensure public awareness of the process at each stage, through appropriate
media activity, public education forums and liaison/information sessions
with victims, community based organisations, faith based organisations and
civil society in general. In particular, the Committee shall implement a public
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outreach and awareness campaign through the development of a transparent
and comprehensive outreach plan in consultation with relevant government
bodies, cvil society groups, and victim representatives The plan will be publicly
avalable for comment and input and will specify measures of cooperation
with local organizations and wictim advocacy groups, as well as measures
to reach out to women and girls, persons with disabilities, people living with
HIV/AIDS, minonties and marginalized commumities who have traditionally
been excluded from pubhc ife The Committee’s Outreach Strategy should be
carefully conceptualhized so asto

Manage victim expectations about the reparations process

Clearly explain who 1s ehgible for what type of reparations under the
scheme

Clearly explain why and how decisions about eligibility have been made
Pilot-test outreach methods before creating any nationwide effort

Take advantage of new technologies to save costs and reach previously
marainalizea groups

Reflect the stepped approach to reparations reqistration and the priorties
of the eligibihity policy, described below

Encourage group claims when appropriate

Recruit in an open and transparent process, the Chief Executive Officer and
other staff of the Technical Secretanat

Disseminate the final repart and other Conmimission-related published maternials
10 the public

Facilitating the preservation, security, and public access to the archives of the
Coemmission

Create a monitoring anc evaluation plan to measure progress periodically on
the implementation prowess,

Prepare and publish periodic reports refating to its activities including
implementation and monitoring of implementation of the Report

Powers of the Committee

24.  The Commuission recommends that the Cemmittee shall have all powers necessary
for the execution of 1ts functions refated to the implementation and monitoring of

the Report of the Commussion

78 i
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The Commussionrecommends that the Act establhishing the Committee shallimpose
an obhgation upon government departments and alt organs of state to respond
timeously to each reasonable request made by the Committee in pursuance of its
obligations

Technical Secretariat

26

27

28

The Committee shall be supperted by a Technical Scerctanat headed by a Chief
Executive Officer and have a core staff comprising of experts in the following
frelds communications/outreach; reparations and transitional Justice, land,
human nghts, reconciliation and peacebuilding, and such nther exgerts whose
skills may be relevant in the implementation and monitoring of the Commiss:on’s
Report

The Commussion recommends that the core staff at the Technical Secretariat be
full ime employees The Technical Secretanat should be empewered to engage
such other staff on full-time and consultancy basis as 1s necessary for the effective
perfarmance of its duties

The Committee should, where appropriate, set up a reference group and or ad
hoc thematic sub-committees consisting of key government departments, civil
society and victims’ organisations to provide focused policy onentation of the
implementation process

Staffing of the Secretariat

29

30

It 1s recommended that the Implementation Commuittee’s Technical Secretanat
establish the following umits, or a comparable structure that ensures it can
effectively fulfilits functions

Outreach & Registration Unit
Evaluation & Classification Unit
Individual Claims Section
Group Claims Section

Vicum Parucipation, Gender and Minornties Unit

Each umit will make an assessment of its stafing and support needs based on 1ls
functions Moreover, each unit should include a gender focal point to ensure equal
access for women in the reparations precess The Implementation Committee will
then assess the capabiliry of relevant existing struciures to provide services and staff
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support to be coordinated by the Implementation Committee The Implementation
Commuttee will make specific requests to government bodies, mirustries, INGOs and
NGOs to second staff, provide services (based upon a transparent list of criteria),
and make available other support to the Implementation Committee Memoranda
of Understanding will be completed with relevant actors to delineate roles and
supervising structures ®

For example, the Implementation Committee might establish MOUs with cvil
soclety organizations across the country to undertake effective outreach related
to the reparations progtam CSOs would undergo training coordinated by the
Implermentauon Committee, would undertake activities as designated by the
Implementation Committee, but would remain employees or volunteers of their
respective organizations " The Implementation Comimittee would closely monitor
the implementation of activities in such a case and would take corrective action,
aven 1o the extent of revoking an MOV, should that become necessary *

Operationalization of the Implementation
Committee

32

.

The TIR Act prowides that the Minister shall upon the publication of this Report
operationahze the implementation mechanism as recommended by this
Commussion” The Act also states that the implementation of the Report shall
commence within six months upon publicaton As already indicated above, 1t 1s
imperative that Implementation Mechanism be putin place before the Commuission
15 dissolved This will allow for the smooth and direct transfer of sensitive and
confidenual documents in the custody of the Comnyssion to the Implementation
Commuttee In making this proposal, the Commussion took note of ts mandstory
obligation under section 52(2){a){u) which requires the Commuission to organtze
its archives and records giving special consideration to ‘the measures that may be
necessary to protect confidential infermation’

This model is proposed in order to ensure maxmum etficiency of lhe reparabions programme and to ensure (hal erliues with
televanl experise are mobiized lo cairy outf the reparatiors mandale Because resources are necessanly imiled 1l s cniical
1o ensure that aty reparations slruclure does nigi creale a {arge bureaucracy that consumes resources that could otherwise be
directiy used on feparalrons programmes It must be made clear in any enabling legislation that government bodies at Iha national
and local level have a responsiblily 10 cooperale with the Implemantalien Commillee and 1o provide such slatl and suppor as
|5 reasonably iequested This vall also reguire thal the endabling legislalon nanddle nunistiies to éllocale funds lor repardtions
support and mplementaion niheir budgels

Guidalines relaled 1o funding arrangements for he implemenfaiion of serv 0 by non-governmental organizatons will ne2gd to be
developed depending on the overall budget for the Implementation Committes and the lypes of organizations nvolved

Clear perforniance crilena shuuld be Jralted inlo svery MOU linked 10 wichm paricipalion and satistaclion, so that the condilions
for 1evoLation of the MOU are clear 1o buh parlies lo the agreement

TIR Act sec 49(1)
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Should the Implementation Committee not be operationalized within thiee
months, 1t 1s recommended that the Secretaniat of the Commission remain 1n
place until such a time as the Implementation Committee 1s operationalized in
this regard, the Commission Secretanat shall be the immediate successor in law
to the Commission The Secretariat shall be charged with the safe custody of
the Commission’s documents and matenals The Secretariat shafl stand dissolved
upen the transfer of its materials to the Implementation Committee

T
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Anneas 1 Draft Bill

AN ACT of Pariiament to provide for the functions, powers,
qualification of, and appointment procedure for members of
the Committee for the Implementation of the Report of the
Truth Justice & Reconciliation Committee

Part - Preliminary
Short Title and Commencement

1 This Act may be cited as the Commitiee for the Implementation of the Report of the Truth
Justice and Reconciliation Commuttee Act, 2013 and shall come into operatien six months
upon publication of the Report of the Truth Justice and Reconailiation Committee and upon
subseguent publication in the Gazette

interpretatian

2 [n this Act, unless the context otherwise requires —

“Chatiperson” means the cnairperson appaointed in accordance with section 8 of this Act,

“Comnuttee” means the Committee for the implementation of the Truth Justice and
Reconciliation Acl established under this Act

1
“Secretary” means the Secretary appointed in accordance with section 14 of this Act
‘Report’ means the Report of the Truth Jjustice and Reconciliation Committee

“Cabinet Secretary” means secretary responsible for matters relating to the administration
of justice

Part Il - Administration
Incorporation of the Committee

3 (1) The Committee shali be a body corporate with perpetual succession and a commaon seal
and shaltin 1ts corposate name, be cap~ble of —

al suing and being sued,

b} acquinng, holding, charwy and disposing of movable and immovable
property,

¢ boirowing and raising monrey from governmental and non-governmental
sources, and

di doing or performing all such other things or acts for the proper discharge of
its functions under this Act

12) The headquarters of the Commitiee shall be in Nawoby, but the Committee may establish
other offices at any place in Kenya



Functions of the Commurttee

4

The functions of the Committee shall be to—

{1}

{n

|
{iv)

{v1)

i}

{wmn)

{x1)

(xin)

{x1v)

{xv)

monitor, and report to the public with raspect to the fulfilment of specific recommendations,
including progress made on implementation since the last monitering report,

co-ordinate with the relevant agencies and departments of goverrment, civil society,
faith based organizations, the private sector, infernational donors, and any other
relevant indiviaual or orgamisation to facilitate the implementation of the Commissian's
raccmmendalions,

manage and admimister the Reparations Fund,

map, register and process vicims’ claims using the Commussien'’s database as imitial
reference paint,

facilitate, in consultation with the relevant government body, the process of memorsalisation
in hine with the recommendations set out in the Report,

manage and secure the archives of the Commussion, with due regard to the impartance
of transpaiency and access to mfarmation, and consistent with the promises of
confidenuality made ta specific mdividuals and organisations,

monilor the implementation of the aspects of the Commission’s Beport assigned to
government ministries, departments and commission.,

solicit, accept, manage and administer funds from the governmant, danors and others
dedicated to the Reparations Fund,

ensure a public awareness oflhe process at each stage, through appropriate media activity,
public education forums and haison/information sessions with vicims, community-hased
organisations and crvil seaiety i general,

recruitin an open and transparent process, the Chief Executive Officer and other staff of
the Techrical Secretaniat,

Bisseminate the final report and other commission-related published materials to the
public,

factlitate the preservation, security, and public access to the archives of the commussron,

prepare and publish periodic reports relating to its activitie s including implementaton
and monitering of implementation pracess,

farmulate and develop an Qutreach Strategy to—
a) mranage victim expectalions about the reparations process,
bl clearly explam who 1s eligible for what type of reparations under the scheme,
¢l clealy explaim why and how decisians about eligibility have been made,
d} pilot-test cutreach metheds before creating any nzationwide effort,

e} take advantage of new technologies to save costs and reach previously
marginalized groups,

f) reflect the stepped approach to reparations registration and the pnarities of
the eligibility policy, described below, and,

e
)
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g) encourage group claims when appropriate

(xv1) exercise such othor functions as are provided for by the Truth tustice and Reconciliation
Act, 2008 or any other written law necessary for the (ulhilment of the letter and spinit of
the recommendations in the Report
Powers of the Committee
5 The Committee shall have all powers generally necessary for the execution cf its functions
under the defunct Truth Justice and Reconciianion Act, 2008 and this Act
Composition of the Committee
& (1) The Commuittee shall censist of a Chaupersen and fou (4) other persons appointed
through an open and tlansparent process.
Qualtfications of Chairperson and Members

7 () A person is qualified for appointiment as the chairperson or a member of the Committee
if such person -

a) saciizen of Kenya,

b] has knowledge and expenence or has had a distinguished career of not less
than hiteen yeais in, but not limited 1o, any of the following fields -

(1 law,

{u) tronsitional justice’
(n) human nghts,

{iv}) reparations,

(v} gender or governance,

(v1) pubhc administration,

¢) meets the requirements of Chapter Six of the Consutution

{3)  No person shall be quahfed for appointment as a member if such persen—
a) 15 aSlate officer,
b} 15 a member of a local authoity,

¢) 15 aperson against whom an adverse recommendation has been made in the
Reporl, or 1n any cther repori of a Committee of inquiry, of

d} s bankrupt
8 (1) Forthe purpoeses of this Act, the Cabinet Secretary shall constitute a selection panel
consisting of -

{a} two people jontly nominated by a jont forum of rehgious organizations
comprising -

(1) the Kenya Episcopal Conference,

{n} the National Council of Churches of Kenya,
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(6)

(m) the Evangelical Alliance of Kenya,
(v} the Hindu Council of Kenya;
{v) the Seventh Day Adventist Church, and
{v the Supreme Council of Kenya Mushms,
bl one person nominated by the Law Society of Kenya,
¢! ane peison nominated by Federation of Kenya Women Lawvers,

d) one persen jomtly nominated by the Central Organization of Trade Unions
and the Kenya National Unien of Teacher,

e one persan nominated By the Assagiation of Professicnal societies of East Afnca
1} onepersen nominated by the Kenya National Comrmission on Human Rights

g} cne nerson jointly nominated by the Kenya Private Srctor Allance and the
Federation of Kenva Employers, and

h] cne person nominated by the Kenya Medical Assocration

The function of the selection panel shall be te nominate persons for appomntment as
commussioners in accordance with the Second Schedule

Members of the selection panel shall elert a chairperean and vice-charperson of the
selection panel from amaongst their number

The chairpersan and vice-charrperson elected under subsection (3) <imll be persons of
opposite gender

Subjectto the provisions af the First Schedule, the selection panel shall determine its own
procedure for the purposes of considering the applications, interviewing and shortlisting
three persons qualified for appointment as chairpersan and eight persons who quahly
for appointment as members and shall forward the shorthsted names 1o the President for
RoMINation

The President shall, within seven days of the expiry of the pennd prescribed under
subsection (4), nominate the person for appointment as chairpersan and four persons for
appointment as members of the Committee, and shall forward the names of the persons
so nominated ta the National Assembly

TheNationalAssembly shall, within fourteen davs of receipt of the nai,. 2s under subsection
(5), consider all the nominations received and apprave of reject am nomination

Upon consideration and appioval by the National Assembly, the Saeaker shall, within
seven days, forward the names of the approved persnns to the pres:ctent for appomtment

Where the National Assembly rejects any nomination, the Speal. r shall, within three
days, communicate its decision to the President to submit fresh nominations

Where a nominee is rejected by Parhament under subsection (6, the President shall,
within seven days, subml to the National Assembly a fresh nomination from amongst
the persons short listed and forwarded by the Public Service Committee under
sibsection {(4)
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(10) If Parhament rejects all or any subsequent nominee submutted by the President for
approval under subsection {9), the provisions of subsection (8) shall apply

(11) The President shall, within seven days of receipt of names from the Speaker, by nouice
in the Gazette, appoint the charrperson and members approved and forwarded by the
Nauonal Assembly

112) In shorthsting, nommating or apponting persons as Chairperson and members of the
Commitiee, the shorthsting Commuttee, the Nauonal Assembly and the President shall
ensure that not more than two-thirds of the members are of the same gender

Chairperson

9 (1) The chairperson and members of the Commuttee shall be appointed by the Presidentin
accordance with seclion 8

{(2)  The chauperson shall, within seven days of the appointment of the members, convene
the first meeting of the Commuttee at which the members shait elect the vice-chairperson
of the Commuttee from amongst the members

{3)  The chairpersen shall—
a) preside over all meetings of the Committee and
b} be the spokesperson for the Committee

(4)  In the absence of the charperson, the vice-chairperson shall act as the charrpetson and
in the absence of both the chairperson and the vice-chairpersen, a member elected by
the Commutiee shall act as the chairperson

Tenure of Qffice of Chasrperson and Members

10 The term of office of the chairperson or a member shatl be from the date of appointment and
shatl, untess the office falls vacant earlier owing to any reason specified in section 11 of this
Act, terminate on the dissolution of the Comnutice

Vacancy

11 (1) The office of the chairpersen or a member shall become vacant if the holder—
a) dies,
b} by anouce nwntng addressed to the President, resigns from office,

¢} 1sremoved from office under any of the circumstances specified n Article 251
and Chapter Six of the Constitution,

d] s unable 1o discharge the functions ot his office by reason of physical or mental
infiemity,

e) 15 absent from three consecutive meetings of the Commuttee without good
cause, of

f) s declared bankrupt

{2} The chairperson or a member may be removed from office for misbehavior or misconduct
incompatble with the functions of the Committee

we oot !



{3} The President shall notify everv resignation, vacancy ar term.ration in the Gazette within
seven days
Filling of Vacancy

12 (1] Whereavacancy occurs in the membership of the Committee In accordance with section
11, the President, shall nominate a member for approval by the National Assembly in
accordance with section 8

{2)  Notwithstanding the provisions of subsection (1), the President, may select a nominee
from the hst provided by the selection panetunder section 83} for the purposes of filling
2 vacancy

(31 The momber appointed under subsection (1Y shall serve {or the remainder of the term

Establishment of Reparation Fund
13 {1} There s estabhished a fund to be known as the Reparation Fund which shall-

al be a national fung consisting of moneys lor reparation 1o vicims of gross
human rights violations and historical injustices,

h) be acharge on the Consolidared Fund,

<l compnse of any moneys accruing to or received by the Commitiee from any
other source,

d) disbursed by the national government through the Committee as a grant to
be channelled to the Fund in the manner nrovided for by this Act, and by =
regulations made thereunder,

e} beadministered by the Committee

{2} Durning the ife af the Implementaticn Commurtae, assets recoveled thraugh oroceedings
of the Ethics and Ant-Corruption Commission and the Kenyan Courts shall be used to
Tund the reparations process

Appointment of Secretary

t4 (1) There shall be a Secretary of the Commuttee and whase term of office shall ba from the
date of appomtment until disselution of the Comimittee unless the office falls vacant
eatlier owing 1o any reasan speaified under subsection (4)

(2)  The secretary shall be the Chief Executive Officer of the Committee and the head of the
Secretariat and shall be responsible to the Committee for -

al  thedaytodayadministration and management of the affairs of the Committee,
D) the co-ordination of the studies, research and evaluation of the Committee,
¢} therecording of the proceedings of the Committee,

d) recrutment of such other staff on full ume and consultancy basts as s
necessary for the effective performance of s duties

d} the custody of all records and documents of the Committee and
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e} the performance of such other duties as may be assigned by the Committee
from tune to time

(3) The secretary shall be appointed by the Commuttee through a competitive recruitment
process
(4) The secretary may be removed by the Commuttee only for—

2;  inability to perform the functiens of his office ansing cut of physical or mental
Incapacity,

by mishehavior or misconduct, or
¢} Iincompetence
(5) Before the secretary 1s removed under subsection (4), he shall be informed of ihe case
against hum and shall be given an opportunity to defend himself against any allegations
agamnst him
Qath of Office
15 The charperson, membeis and the secretary shall each make and subscnbe before the Chief
Justice, the oath or affirmauon set out n the First Schedule
Sub Commuttees

16 {1} The Commuttee may, from ume to time, establish sub-committees for the better carrying
out ofits functions

(2) The Committee may lure experts or consultants whose knowledge and skills are found
necessary for the functions of the Committee
Procedure of the Conmittee
17 (1) Subject to this section, the Commuttee shall regulate its own procedure

(2)  The Commttee shall hold such number of meetings in such places, at such umes and in
such manner as the Commitiee shall consider necessary for the discharge of 1ts functions
under this Act

(3} The quorum of the Committee shall be two-thirds of its members,

independence of the Commuttze

18 {1} Inthe exercise of ite mandate, the Committee shail be subject only to this Act and the law
and shall not be suc.ct 1o the control or direction of any persen or authority

(2) The provisions of t e Official Secrets Act and the Indemnity Act shall not apply to any
matter thatis the suuiect of implementation by the Committee
Terms and Conditions of Service

19 {1} The salanies and allowances payable to, and other terms and conditions of service of the
chairperson and the members shall be deteimined by the Salaries and Remuneralion
Commuittee in consultation with the Treasury
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{2)

The salares and allowances previded for under subsecnion {13 shall be chaiged on the
Consolidated Fund, but not the szlaries of the Secretanat

Appointment of Staff

20 ()

(3)

(5)

There s established a Secretanat which shall consist of the fallowing and such other units
as it may require in futhling its functions -

(1 Qutreach and Registration Unit,
(n)  Evaluation and Classtficatinn Linit,
() Indrmidual Claims Section,
(w) Group Claims Sectien, and,
(v} Vicum Participation, Gender & Minonities Unit
The Committes may appaint such officers and other stall as are necessary for the

proper discharge of 1ts functions under this Act, upon such terms and conditions of
service

The officers and other stafl apponted under subsection (1) shall serve on such tonns
and cond:tions as the Commuitles, in consultation with the Salanes and Remuneration
Committee and the Treasury, may determine

The Government may, upon request by the Cemmittee, second te the Committee such
number of public servants as may be nerassary for the purposes nf the Commuttee

A public servant seconded to the Commitiee shall during the penod of secendment, be
considered an officer of the Cammittee and shall be subject only 1o the direction and
control of the Committee

The Common Seal of the Commiitee

21

(2)

The Commcn seal of the Commutiee shall be keptin such custody as the Committee shall
direct and shail not be used except on the order of the Committee

The common seat of the Comnuttee when affixed 1o a document and duly authenticated
shall be judioially and officially noticed and unless the conuary 15 proved, any necessary
oider or authorization of the Commitiee under this section shall be presumed to have been
duly given

Protection from Personal Liability

22 Nomatter or thing done by a member of the Commuttec or any officer, employee or agent of
the Committee shall, f the matter or thing s done in good faith for executing the funclions,
powers or duties of the Committee render the member, nfficer, emplovee ar agent personaily
liable to any action, clarm or demand whatsoever

Part INI- Financial Provisions

Funds of the Committee

23 The funds of the Committee shall consist of —

a} monies provided by Parliament for the purposes of the Commuttee,

s
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b} such monies or assets as may accrue to the Committee in the course of the
exercise of 11s powers or the performance of its funcuiens under this Act, and

¢} all momes from any other source provided, donated or lent to the Committee

Financial Year

24  The financial year of the Committee shall be the penod of twelve months beginming first July
and ending on the thirueth June in each year

Annual Esttmates

25 (1) Before the commencement of each Nnanwat year, the Comrmttee shall cause to be
prepared estunates of the revenue and expenditure of the Commuttee for that year

(2)  The annual estimates shall make provision tor all the estimated expenditure of the
Committee for the financial year concered and in parucular, shall provide for--

a} The payment of the salanes, allowances and other charges in respect of the
staff of the Commutiee

b} The payment of pensions, giatuities and other charges and in respect of
benefits which are payable oul of the fupds ol the Cormmittee

¢} 1he mamntenance of the buildings and grounds of the Committee
d) The funding of training, reseaich and develepment of activities of the Committee

e} The creanen uf such funds 1o meet future or contingent habilities in respect
ol benefits, insurance or replacement of buddings or installations, equipment
and in respect of such ather matters as the Corminitiee may think fit

Audit and Accounts

26 (1) The Commitiee shall cause to be kept all proper books and records of account of the
income, expendsture, assets and habilives of the Commitiee

(2)  Within a pertod of three menths after the end of each financial year, the Committee shall
submit to the Aucditol-General the accounts of the Committee in respect of that year
together with a—

a) statement of the income and expenditure of the Commitiee durnng that year,
and

b) statement of the assets and habihues of the Committee on the last day of that
financial year

{3) The annual accounts of the Comimittee shall be prepared, audiled and reported upon In
accordance with the provistons of the Constitution and the Public Audit Act, 2003

Part 1V - Miscellaneous Provisions
Progress Report

27 (1) The Committee shall prepare a progress report every three menths and submit the report
to the Parhamentary Select Committee and the President



{2)  The progress report shall—
a) state the progress in the implementation of the Repaort,
b) identfy ary impediments to the implementation of the Repaort,

¢l recommend any feqal and administrative measures to address specific concerns
identihed by 1he Crmmirltee, and

a} stateanyotherinformationrelating to:ts lunction that the Commutiee considers
necessary

3V The Commuttee shall publish the report in the Gazette and in such other marner as the
Committee may determine
Annual Report
28 (1} The Committee shall cawrse an annual report to be prepared for each bnancral year

{2} The Committee shall submit the annual report 1o the President and Parliament within
three months after the end of the year to which it relates

(31 The annual repart shall contain, m respect of the yesr towhich it refsles—
a) the financal statements »f the Committee,
b) adescription of the activities of the Committee,

¢} such other staustical mformation as the Cammittee considars appropriate
relating to the implementation of the Report,

d) any other mformation relating to 1ts functions that the Committee considers
necessary

{4 The Commuttee shall cause the annual report to be publisked in the Gazette and i such
other manner as the Committee may determine

Duty to Co-operate

29 (1} Apublicofficer, State Organ or State office shall at all times co-cperate with the Committee
in ensuring the successhi implementation of the Constitutian and 1he provisions of this
Act and shallin particular,

a) respond o any inquiry made by the Committee,

b} furnishthe Committee with periodic reports as to the stats snlimplementation
of the Constitution in respect of the question raised,

¢l provide any other information that the Commitiee n 1y require in the
performance of its functions under the Constitution ano any other written
law

{2)  Any public officel who hreaches any of the provisions of this Act shall be deemed to be
in contempt of Parliament and shall be hiable, on conviction, to a fine not exceeding two

hundred thousand shillings, or to imprisonment for a term not exceeding one year, or 1o
both

1ol
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Regulations

30 (1) The Committee may make regulations generally for the better canying into effect of the
provisions of this Act

{2) The regulations made under subsection (1) shall be tabled in the Nauonal Assembly for
debate and approval before publication in the Gazette

Dissolution of the Commuttee

31 (1) The Commuttee shall stand dissolved fifteen years alter ot 15 established or at the full
implementation of the Report as deternined by Parhament, whichever 1s sooner, but the
National Assembly may, by resolution, extend its Iife

{2} Upen dissolution of the Committee under this Act, this Act shall lapse

(3) Durnng the period prescribed in subsections (1) and (2}, the Committee shall ensure that
115 aflairs are wound upan an orderly manner and, i particular shail ensure that—

a) those aspects of s work that will be of value to other institutions are
preserved, documented and transfarred, and

hy its files and records are preserved and transferred to the Kenya Natonal
Archives and Documentation Service

(4} Upon the dissolunon of the Comnuttee under subsections (1) and (2), any assets and
habihties of the Comimiettee, shall become assets and habihities of the Government

(5} The terms of the Chawrperson and members shall expire upon disselution of the
Commuttee

Transitional Provisions

32 {1} The secretanatl of the Truth, Justice and Reconcihation Commission shall continue to
operate until such a ime that the Comruttee s duly established

{2)  The Secretanat shall stand dissolved upen the transfer of its matenals to the Committee

Schedules
FIRST SCHEDULE

{s 14}
OATH/AFFIRMATION OF THE OFFICE OF CHAIRPERSON/A MEMBER/SECRETARY

I having been appointed ithe chairperson/member of /
Secretary to) the Cainmittee for the Impiementation of the Truth Justice and Reconcihiation
Committee under the Commutiee for the implementation of the Report of the Truth Justice
and Reconciliauon Cummittee Act, 2013, do solemnly {swear/ declare and affirm) that T will
at all umes obey, respect and uphold the Constitution of Kenya and all other laws of the
Republic, that [ witl farhfully and fully, impartially and to the best of my ability, discharge the
trust and perform the functions and exercise the powers devolving upon me by virtue of this
appowntment without fear, favour, bras, atfection, ill-will or prejudice (SO HELP ME GODy



Sworn/Declared by the said

Befare me this

Chief Justice

SECOND SCHEDULE

(s 29)

Cay of

CRITERIA FOR VETTING/APPROVAL OF NOMINEES FOR APPOINTMENT TO PUBLIC OFFICE BY
THE NATIONAL ASSEMBLY

QUESTIONNAIRE

Nates

al This questionnane apphes to appomtments to public office aring hy o
under the Act whers parlamentary approval s roguired

by The questionnaire shall be used by the relavant paillamentary commuttee to
vetanominee appeartndg before the committee 'n the process of parlamentary
approval

¢;  The questionnaire shall be filled and submitted by tha nominee to the relevant
parhamentary commuttee through the Clerk of the National Assembly on or
before a date set by the commuttee

di The submission of false infermation in the questionnaire 15 an offence and
may result noprosecution

e]  Anvfiorm of canvassing by a nominee shall leael to disqualificatinn

(Y The nominee must answer all the questions

1 Name (State full name)

2 Posiion (State office to which you have heen nemimated)

3 Sex

A Daie o Birth (State year and ptace of birth)

R e o = B ¥ |

1D Number

Marital Status
Dayt.me phone number
Maobile phone number

[matl Address

10 PIN Number

1V Nationaliny

12 Postal Address
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13
14
15

18

20

Town/City
Knowledge of Languages (Specfy Languages)

Education (List, in reverse chronological order, each university, college, or any other
institution of higher education attended and incicate, in respect of each, the dates of
attendance, academic award obtained, whether a degree was awarded, and the dates on
which each such degree was awarded)

Employment Record- {List in reverse chronological order all government agencies, business
or professional corporations, companes, firms or other enterprises with which you have
teen affiliated as an officer, director, partner, prapnietor, employee cr consuliant)

Honours and Awards (List any scholarships, fellowships, honorary degrees, academic
or professional honors, honorary society memberships, mikitary awards and any other
special recognition for outstanding service or aciuevement and in respect of each, state
the date of award and the institution or organization that made the award}

Professional Association (where applicable) {List all professional associations of which
you are or have o member and give anv positions held and the respecuve dates when
each such position was held)

Memberships (List all prolessional, business, fraternal, scholarly, cvig, chantable or other
organizations, {other than those listed in response to Question 16) to which you belong
or have belenged)

Published Writings

a)  Listthe titles, publishers and dates of books, articles, reports letters to the editoy,
editonat pieces or other published materials you have authored or edited

b) Supply four (4) copies of any reports, memoranda or pelicy staterments you
prepared orcontnbuted i the preparation cf any bar association, commuttee,
conference or crganization of which you were a member

Public Cffice, Palitical Activiies and Affiliations

a) List chronologically any public offices you have held or are currently halding,
including the terms of service and whether such positions were elected or
appointed

b) List all menberships and offices held m ard services tendered, whethel
compensated or not, to any political party er election committee I you have ever
held a position or played a role in a poliical campaign, dentify the paruculars
of the campaign, mcluding the candidate, da*es of the campaign, your utle and
responsibilies Also include any linkage you i..ve to a political party at present

¢) Have you ever been dismissed or other ise removed from office for a
contravention of the provisions of Article 75 of the Constitution?

d) Have you ever been adversely associated with practices thar depict bias,
favoritssm or nepetism in the discharge of public duties?

Deferred Income/Future Benefits {List the sources, amourts and dates of all anticipated
receipts from deferred income arrangements, stock, options, uncompleted contracts and



22

23

24

27

28

29

10

other future benefits which you expect to derive from previous business relationships,
professional services, firm memberships, et¢)

Cutside commitment duling service in office (Do you have any plans, commitments or
agreements to pursue outside emplovment with or withcut compensation durng your
service in office? If <o explain)

Sources of Income {List sources and mounts of all Income received during the calendar year
preceding your nomination and in the current calendar year!

Tax Status (State whether you have fully complied with your lax obligations to the State to
date)

Statement of Net Worth {State vour inancial net worth)

Potential Conflirts of Intarest

aj Identity the family members or cther persens, partios, cateqaonies of huqatian
ar fAnangial arrangements that are Tkely to present potental confiicts-
of-nterest when you first assume the posticn 15 which vou have heen
nommated Explain hnw vou would addiess any such conflet if it were 101156

b} Expla.n how you will resolve any potennal conflict of interest, including the
procedure you will follow in determining these areas of concarn

Pro-Bono/Charty Werk (Describe what you have done by way of pro bano or chanty work,
listing specific instances and the amount of time deveted o cach)

Have you ever been charged n 2 comt orlae? ¥ 52, srocify the nature of the charge, whert
the matter is ongoing, the present status of the matier, or where the matier 1s concluded,
the judgment of the court, or otherwise, how the case was concluded

Have you ever been adversely mentioned in an invecthigatory report of Parhiament or any
other Committee of inquiry?

Have you any abjecban to the making of engunies with your present employer/ieferocs in
the course of consideration nf your nomination?

References {List thiee persons whn are not your relatives who are familiar with your
character, qualification and work)

FYo
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We need total compensation for both economic and social crimes.
How do we get compensation? Our version of compensation
will bein terms of infrastructural development and educational
development When | alk of infrastructure, | want ail the roads in
North Eastern Provinge to he tanmacked, There 1s oniy one kilometre
of tarmac, even as we are talkiny, in the entire province which is
one third of Kenyan land mass. The roads are usually impassabie
during the rainy season. If that is done urgently, some kind of

healing will come up. It wili be difficult to dscertain individua

compensation hecause they ere in thousands..

We want this community to have a tarmac road in Teso District
iobe named after Tito Adungost, We need

and 1l possible

]

something monumental about Tito. This monument has to be buill
2l the county headguarters as a reminder of Tito’s struggle, hig
bicod and martyrdom. As we celebrate the Kenyattas, Ragias
nd Onekos of this country, lel us also celebrate

Tito Adungosi as @ national hero.
f

We need an apology to the family.




'CHAPTER

Reparation Framework

Introduction
1. The Truth, Justice and Reconciliation Act (TJR Act), under Section 6 (k) (i), requires
the Truth Justice and Reconciliation Commission (the Commission) to:

make recommendations with regard to the policy that should be followed or measures
that should be taken with regard to the granting of reparation to victims or the taking
of other measures aimed at rehabilitating and restoring the human and civil dignity of
victims,

Reparation is defined as "dignifying the victims by measure that will alleviate their
suffering, compensate their social, moral and material losses, and restitute their rights”"
A primary responsibility of the proposed Committee for the Implementation of the
Recommendations of the Truth, Justice and Reconciliation Commission {hereinaftcr ‘the
Implementation Committee’) shall be to manage and administer reparations. Therefore,
this Chapter outlines the Commission’s recommendations relating to reparation and
how the Implementation Committee shall manage and administer such reparations.

_——

1 TJRAct 2008, Section 2
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The Concept of Reparation

The State of Kenya is responsible for reparations for the violations covered under
the mandate of the Commission, either because violations were perpetrated by
State agents or the State failed to protect its citizens. The right to reparation is
recognized’ under international law and Kenyan law. Victims can obtain reparation
either through state administrative programmes, or through recourse to the
courts. The burden of pursuing damages through the courts is high both for the
victims and the legal system. The reparation recommendations of the Commission
contained in this chapter aim to achieve the objective of reparation while avoiding
high burdens upon the victims, both individual and groups.

Grounds for reparation

3.

The Commission recognizes that the key objective of reparations is to restore the
dignity of victims through acknowledging the wrongdoing, the harm suffered and
the state responsibility to promote, protect and fulfil human rights. In that way
reparations are a means to contribute to a rebalancing of society and a healing
process. These reparation recommendations are designed to be practical and
implementable. Other truth commissions’ recommendations have demonstrated
that this is most often a challenge. Unfortunately, recommending a proportionate
and tailored reparation measure for each individual victim would be impractical
and impossible to implement.

In designing recommendations for reparation the Commission considered a
number of factors. These included, among others, the large number of victims in
Kenya and the extreme vulnerability of some groups of victims.

It is against this background that priorities for reparations are set out and that the
Commission recognizes that realistically implementable reparations measures cannot
satisfy individual victims or respond adequately to individual suffering and harm.

The Constitution of Kenya (2010) at Article 2(5)-(8) stipulates that general rules of international law and any lrealy or convention

ratified by Kenya shall form part of the law of Kenya. Several regional and internalional reaties have asserted the right to a remedy
and reparation for violations of serious human rights. International Covenant of Civil and Political Rights (1966) (Ant 2(3). 9(5) and
14(6), International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) (1985) (art €), Convention on the
Right of the Child (1989) (Art 39) Convention Against Torture and Other Cruel, Inhuman and Degrading Treatmenl or Punishment
(1984) (Art 14) and the Statute of the Intemational Criminal Court (1998) (Arl 75). Also the African Cenvention on Human and
Peoples’ Rights 1981 (Art 21(2), the European Convention for the Protection of Human Rights and Fundamental Freedoms (Al
5(5), 13 and 41) and the American Convention on Human rights 1969 (Arl. 25, 63(1) and 68). This right has also been affirmed by
regional human rights courts, United Nalions bodies and other declarative instrumenls, E.g. Human Rights Commiltee, General
Comment No. 31 [80) nature of the General Legal Obligation Imposed on Stale parties to the Covenant 26/05/2004, (u.N. Doc.
No. CCPR/C/21/Rev.1/Add 13. atparas. 15-17, United Nalions Committee against Torture, GC No.2, Implementation of Article 2 by
Stale Parties (U.N. Doc. CAT/C/GC/2/CRP.1/Rev.4 (2007),) al para 15.



Types of reparation
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The Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Viclations of International Human Rights Law and Serious Violations
of International Hemanitarian Law? have distinquished fiva forms of reparations

© Restitution restores the victim to the criginal situatinn beflore the violation
oceurred It includes restoration of liberty, enjoyment of identity and
cinizenship

t Rehabilitation includes medical and psychologicat care
Compensaticn provides money for damage suffered

Satisfaction includes official declarations restoring dignity and reoutation,
public apology, commemoration and tributes

Guarantees of non-repetition includes structural measures that will prevent
re-occuirence of the violations

The reparation recommendations below are a combination of measures that fall
within these five forms * The reparation measures helow can also be distinguished
accdrding to the beneficiary of the measure Indwvidual reparation measures will be
available for certain indwiduals, while collective reparation measures will benefit
a group of people or a commun:ity Collective reparation measures aim to reach a
larger group of pecple both from the perspective of increasing the effective use of
resources and iImproving sustainability

Another distinction 1s made between matenal reparatron measures and non-material
reparation measures Matenal reparations measures imply a tangible benefit {e g
monetary pension, provision of health services, socio-economic measure) Non-
matenial reparations do not involve any provision of any monetary payments or
free service provision, but instead address the harms suffered in ways that may
not have any econumic component The latter are critical 1n restoring the dignity
of victims and survivors, through the restoration of righls (expunging criminal
records, granting uuzenship), the provision of criticat documents (identity cards) or
honouning the memory of those who have suffered violations (through monuments,
naming ceremonies or days of rermembrance)

fesolulion 200555 (UN Dac No E/CN /RES/ZC05435 (2005)) and GAResn 60147 (LN Dor No A/RES/GO/147 12005Y
Other recommendatans of Ihe TIRC can he ronsidered as being part of guarantses of nor repenlion ane (horelnre are not
delaled agam in this chapler
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Methodology

The chapter 15 based on international standards concerming reparation The
Commissien considered the full extent of data (t collected throughout its work with
victims, including from statements and memoranda, from heanngs and from other
forms of interactions with the public In addition, the Commussion worked closely
with varicus state institutions, Kenyan and international civil society orgamisations
that have specific expertise on the topic of reparation *

Analysis of proposed forms of Reparation

5

Moreover, the Commussion’s Statement Taking Form included a section for recording
recommendations for reparation The Form specifically asked statement givers to
tndicate what form of reparation they preferred both at an individual and community
level They were also asked to recommend what was best for the nation Figures 1
and 2 below show the analysis of recommendations proposed by individuals and
communities respectively

Forms of reparation proposed by individuals

Reparations Category Statement/Memo Count
Compensation {Financial reparaticn} : 3,020
Presecution 5716
ldentification ol perpetrators 2,620
Exhumation & bunal 130
Apoclogy 1,929
Memorals 59
Support for Children 2,038
Counseling 1,081
Tangible Goods Reparations 1,613
Tradiuonal Justice ' 459
Resettlement 5,304
Other 2,053
I

Not Given | 5,798

Thase ncluded the Internahonal Cormmission ol Junsls - Kenya (ICJ) e Kenya Human Rights Comnussion (KHRC), GIZ lhe
Open Socrely Inshitw'e for East Afnca (USIEA) the Infernational Cenler fur Transitenal Jushice (ICTJ) and the Kenya Natonal
Commission on Hunian Rights (KNCRA)



Forms of reparation proposed by communities

Reparations Statement/memo Count

|
Promote Peace I 7122
Build a school | 4280
Build hospital ‘ 1604
Repair or build roads ' 725
Repair ot build water facihitiey i 633
Ropair or Buld houses I 733
Improved security f 2,257
Identification of perpetrators ‘ 273
Exhumation and bunal i 222
Annual religious service ’ 1,550
Recovery of stolen funds/propeity ’ 3611
Atfirmative action 1 4,103
Replacement of goods ! 575
Community service ' 61
Other 1 5,009

b

10.3 Reparation proposed for the Nation

Following rabfe shows the analysis of the reparations for the nation extracted from
the statements and memos

Reparations for Nation

Reparations | Statement/memeo Count
Monuments ’ 1,071
Recovery of stolen funds I 2,143
Prosecuttons ! 4,356
Apclogy ‘ 2,956
Legal/institutional reforms | 10,589
National day of rememlbrance [ 3,067
Enhance peace and unity ’ 5,892
Other \ 1,340
Not Given | 14,123

Frg T 85 Statement /Memo Count Vs Reparations for Nation

T AN N R AR i
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For recommendations fot reparations to the naton, ‘legal and institutional reforms’
was the most popular at 23 2% The second highest category was to 'enhance the
peace and unity’ among the people of Kenya Simiar analysis was carned out
at regional levels when the TJRC reconciliation team went across the country to
conduct the reconciliation forums

Commission’s Recommendations relating to Reparation

10.  The Commission recommends that the National Assembly should append to the
proposed Commuttee for the implementation of the Recommendations of the
Truth, Justice and Reconcihation Commission Act, a set of regulations relating
to reparation The Reparation Regulations shall murror the provistons of the
reparations policy framework outlined in this Chapter

Principles for the implementation of ieparation measures

11 The Commission underscores the importance of vichims' involvement in the
implementation of reparation measures and the need for victim empowerment
to this end. The responsible institutions have to be integrated as much as possible
i existing structules in order to avoid additional costs The service logic has to be
applied by all structures involved, vicums should not be faced with unnecessary
bureaucralic practices ar burdens (¢ g avoidance of duplicatien of submission of
documents, e1c )

12 1t s through the combination of the various types of reparation measures
and the active nvolvement of victims in the implementation process that the
recommendations below aim to contribute to a process of reconcibation and
healing in Kenya

Eligibility for reparation measures

13 The elgibility 15 determined by type of violations, the time of occurrence of
the violation and the type of beneficiaries Both individuals and groups can be
beneficiaiies of reparation measures.

Violations

14 Reparation measures are imited to gross violations of human nights as defined
inthe Comnussion's mandate under the TIR Act. Gross violations of human rights
are those violations that were perpetrated by.

o State agents as part of a policy or systematic course of action

; Non-state actors acting with state comphicity as part of a policy or systematic
course of action



B
2

1 State or non-state actors as a result of the faillure to protect in the context of
large-scale human nghts violations

Only viclations occurning between 12 December 1963 and 28 February 2008 are
considered ehgible within this reparations framework Gross violatians of human
rights are categorized as follows

Category 1. Violations of the right to life
Massacres
Summary or arbitrary executions
I Pohtical assassinations

Disappearances or kilhngs of pohtical actors and human nghts defenders in
which the state was complicit

Category 2. Violations of the right to personal integrity

v Torture

1 Inhuman and degiading treatment or puryshment of political detamees or
human rights defendets

i Arbitrary arrests and illegal/prolonged detention of political detainees or
human rights defenders

Rape
Sexual and gender-based violence other than rape

3 Mutilation and grievous bodily harm®

Category 3. Forcible transfer of populations
1 Conflict-induced displacement

Development-induced displacement” without appropriate consultation,
compensation, and resettlement plans for communities

1 Deaths or disability directly resulting from conditions of forced displacement

1 Violations of ECOSOC rights within the context of forced displacement

Penal Code of Kenya Ch 83 sec 267

This caleqary specifically cefers lo larg»-scale developmen! rrojecls fiy the eiq'a nrparastatal actors
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Category 4. Historical and contemporary land injustices

i lllegal acquisition or occupation of land of communally held land

State seizure of private, community or Trust lands without sufficent pubhc
purpose or for evident personal gan

. Violatons of the night to free, prior and informed consent 1n allocation of nights
to, or legal designation of, the ancestral lands of indigenous communities
specihcally mcluding hunter-gatherers, isher peoples, and pastoratists

Category 5 Systematic marginalization

| Direct discrimination through state policy (including 1dentifiable patterns af
action or lack of action)

> Facially neutral laws that have a discriminatory effect
Violations of minonty nghts to language, culture and rehigion
Violations of the nght 1o nationahty

v Violation of indigenous peoples' rights to identity and recognition

1 Violatien of the group nght to partiapation in decisions that directly affect the
munornty or iIndigenous group im guestion

1 Violatiens of ECOSOC rights in the context of marginalization

Reparation measures and their prioritization

16

This section detalls the beneficiari-s and benefits available through the
reparations piogramme as recommrnded by the Commission Under this
programme, both individuals and groups are eligibie for reparations, but the
crniteria for determining who ultimat=lv benefits from reparations are destgned
to ensure that the ptogramme 15 manageable Accordingly, the reparations
programme prionitizes extremely vuinerable individuals, groups who have
suffered injustice specifically includira histonical land injustices, and individuals
who have been victims of violatione ~{ the night to hfe as well as the nght to
persanal integrity

Human rights violations are by their nature interconnected As described elsewhere
in this Chapter, individuals and communities are eligible for a series of reparation
measures |t is the mtention of the Commission that this use of multiple measures



will more effectively address the interconnected nature of the violations that
Kenyans have experienced as well as the ripple effects that violations may have on

a family or community throughcut the generations

Category of Violation

|
1 Violatuons of the Right 1o Lite |

? Violatons of Personal
Intearity, mcluching SGBY

3 Forcible Transfer of
Populations

A Huterical and Contempmary
Land Injustices

5 Systematic marginahzation

Priority A - Most
Vulnerable

Vicums 1o this block are
chgible for pensions,
medicat & psvchnsocial
vouchers

If 4 vicum died as a direct
result of conditions of
displacement, family can
claim reparations as above

These viclations can only
be eligible for reparatinns
uncler Prnnty ©

Priority A: Most Vulnerable

Who is eligible under Priority A?

Priority B -
Collective
Reparations

Victin groups

in this bleck arc
cligible for land
terarations, seoo-

CCONDMIC MEASUres,

government policy
interventions, as
well as non-materal
reparations such

as restitution of
rights, recogmtion,
self-ctermunating

| measures, and

memarials

Priority C -
individuals, Non-
expedited

Viztnmsn this
black ere chaghie
for standarchized

‘ pensions

18 Victimswho are defined as most vulnerable, using the ciitena below are eligible for

reparations in Priority A

- Indwidual victims® of gross human nights viclations in Categonies 1 & 2 above
who meet any of the following criteria will have their claims expedited

Child victims {under 18 years of age at the time of filing)

Elderly victims {above 60 y~ars of age at the time of filing)

Victims demonstrating urgent neaith concerns with a causal relationship
to the violations in categonies 7 and 2

Single heads of household demonstrating significant ecanomic hardship

with a causal relationship to the violations in categories 1 and 2

Implemeniation Mechanism

In the case of an individual vicm who has died as 2 result of the wiolaton her or his beneficiaries may apply for reparalion

and receve the reparalion on his or her bahalf subect 'o regulalions gs'ablished by the TIRC recommenda‘ions of by Ihe

[0n
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20.

1 Orphans (under 20 years at the time of filing} as a result ol the violations 1n
Categories 1, 2, & 3 above also will have their claims expedited

Ind:viduals whio died as a direct result of violations in Category 3 above

The Implementation Committee will conduct outreach and proactively register
victims 1n this category first These claims will undergo an expedited adjudication
and will be eligibie for the various forms of individual reparation specified under
Priornity C below

Individuals who have already recewved monetaly compensation should not
be avalable for additional monetary measures. Appendix 1 detalls monetary
compensation ¢lready awarded by courts to individual vicims However, the
Implementation Committee should inquire whether the amounts awarded have
actually been paid by the State and, if not, follow up to advocate compliance with
court orders

What reparations measures are available under Priority A?

21

22

The number of victimis of gross human rights violations that tock place 1n Kenya
between 1962 and 2008 15 vast As expressed in several research and survey reports,
there 15 a clear demand among vicuims from across the spectrum that monetary
compensation would be the most effective type of reparation for them However,
the class of eligible individuals who may receive financial compensation must
be narrowed 1n order 1o make any reparations programme financially feasible In
addition, it has to be recogrized that the necessanly hmited amounts of monetary
compensation may not be sufficient to have 2 sustainable and meaningful impact
on the hives of the victims

Individuals who are determined to be eligible for reparations under Priority A wall
receve the following reparation

1 Compensation Monetary compensationn the forn= of astandardized ten-year
annual payment (pension) If the eligible victim 1s a~reased, compensation will
be paid to the immediate family of the victim pursuant to guidelines established
by the Implementauon Committee

| Rehabilitation Medical care and psychosocial service vouchers will be
provided to victims demonstrating need pursuant to guidelines estabhished
by the Implementaton Committee.



What are the evidentiary standards® for Priority A?

23

Indviduals registered for reparations should be considered for expedited processing
if on the face of the claim 1t appears more likely than not that an indwidual 15
eligible for reparations under Prionty A, Final eligibility of the individual for Prionty
A reparations should be determined based on a preponderance of the evidence
demonstrating that the individual meets the citena above Evidance might
include birth and death certificates, medical records, recommendations from the
Implementaticn Commttee’s nattners (NCIC, KNCHR, CBOs, 505, NGOs), or other
evidence as specified by the Reparations Requlations

Priority B: Collective Reparations

24

This reparation framework adopts a deliberate policy of encowmaging collective
reparalion so as to maximize the efficient use of available resorirces forreparations
and because a cubstantial percentage of the grievances raised before the
Coemmission relate to policies and practices that negatively impacted entire groups
cf peeple Asaresult, collective reparation measures will receive the second highest
priority for registration and processing Collective reparation raeasures will be
specifically handled by a Group Claims unit that will focus on helping communitias
document, register and administer a muludimensional {or reparation package

Who is eligible under Priority B?

25

Collective reparations will be awarded to groups of victims to remedy violations of
individual and group rights The beneficiary groups of victims may be bound by a
common identity, expenience or violatton  Collective reparations will be available
to groups of vichims in the following instances

7 Forvictims who have suffered human rights violations as a group including

Systematic marginalization of minonty and indigenuus communitres,
communities iving i and and semi-and areas

Histarical land injustices

Violabions targeting and/or affecting populations of a specific area, such
as massacres, environmental degradation

4 To address individual reparations through collecuve measures that could

Ewvidantiary requiremants should nol be oneraus on wicims and should lake nto accoun! the aval Wulity of dfferant Iypes of proot
in |he conlext of Ihe violalions histed in Ihe catesonies ahove
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pramote collective reconciliation and/or facilitate optimal use of avallable
respurces Such measures may include enhancang wictims’ abshty to secure
micro-finanang for business cpportunities, provision of health services to
groups or regions; peer group support and counselling, and skills training.

.)  Toaddress structural inequalities such as identity and gender-based dimensions
of individual violations (e g violations targeting groups on the basis of theur
gender, ethnicity and/or religion such as rape as a means of repression, densal of
catizenship nghts, cic}

lo address needs for symbelic reparations, such as apologies, recognition of
groups, or memorials

What reparation measures are available under Priority B?

26

This reparation {ramework :dentifies several collective reparation measures, both
material {such as socio-economic measures) and non-material (commemorative
measures) The collective reparations measures respend to vanous violations
and types of harm, both individual and collective The interconnection between
the different violations and harms 1s fuly recognised as well as the fact that the
interconnectedness may lead to aggravating effects Though the set of violations
anrd the harm suffered are not considered as1solated occurrences, separate matenal
reparation measures and non-material measures are identified to deal with the
variety of violations and harms It s recogmsed that none of these measures,
indvidually or jomtly, will be able to undo the harm suffered by both individual
and communities The measures aim to contribute to restore the balance in sociely,
provide matenial benefit and enhance public recognition of the suffering

Reparations for Historical Land injustices

27

The Cormmission prioritizes historical land injustices in reference to its mandate te
examine the causes and consequences of marginahization as well as the root causes
of ethnic conflictin Kenya " This 1s not to say that the Commission does not recognize
that individuals have also been wicums of land injustices, but the Commission’s
mandate does not require it to deal directly with those violations It was clear in the
Commission’s individual public hearings around the country that land injustices are
one of the majar contnibutors to conflict and that tand loss and development of lands
without any benefit to surrounding communities is one of the major contributors 1o
marginalization and ethnic tensions. The Commission recognizes thatiand injustices
are interconnected with many other human nghts violations expenienced by

30 TJR Acl 2008 Funciiens ol *he Cammsson Seclion §{(p) and (s)
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communities As described elsewhere in this Chapter, communities are eligible for a
series of reparation measures to address other human nights vislations

The Commussion also recognizes that groups who have expenenced documented
and proven historical land mjustices shall be eligible for reparations through the
National Land Commussion (as specifically mandated by Article 67(2)(e)) of the
2010 Constitution and the National Land Commission Act No 5 of 2012) The role
of the implementation Committee shall be imited to processing and forwarding to
the Nattonal Land Commission all claimy of historical fand injustices receved by the
Truth tustice and Reconcthation Commussion |n this regard, the Implementation
Commuttee shali review groun claims and make recommenriations to the National
Land Commission as ta the following potential reparations measiires

1 Restitution of fand (including conversion of public land to community fand
when feasible and appropnate!

i Formal recognition and registration of spectfic areas as ‘community land’ as
defined urder Article 62 »f the Constitution 12010

Resettlement and/or access to alternative community lands
1 Compensation

' Benefit-sharing schemes related to land an which development has taken
nlace {e g Turkwell Gorge Dam, National Parks such as Hell’s Gate or Lake
Bogoria, or the Lamu Port)

Inprocessingand reviewing land claims for onward transmission to the National
Land Commission, the Implementation Committer shall develop guidelines
for

4 The standardization of histarical injustice claims from communities

' Invesugatingland claims in a participatory manner based on international best
practices, and considering examples such as South Africa and New Zealand,
and mcorporating multiple forms of evidence, such as cultural memory, oral
tradition, natural markers {1 e trees, rivers, etc), recagnition by neighbouring
groups, and other forms of evidence as determined in consultation with
COMMUNITY Groups

The level of evidence required, specifying at a mimimum that groups must
present clear and convincing evidence of their claims

' Identifying overlapping land clatms amongst communities and recommend
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facilitated aliernative dispute resolution (ADR) that takes account of customary
dispute resolution practices

In recommending reparations measures, the Land Unit will

a Considerthernghtsof bonafide third party purchasersindetermining
the appropriate reparations measure (e g, compensation instead of
restitution),

b Priontize delineation and registration of community land through
an approved Governenent of Kenya process,

¢ Whenever pussible define community land in terms of ancestral
boundanes, and m consideration of mapping exercises that have
crechbility amongst the community itself (whether those maps
are from the colonial period, government surveys, or from recent
COMMUNIty Mapping exercises),

d Give enhanced weight to rnitual and spintual use of land by
communities who are claiming restitution or ownership

These guidelines will also be forwarded to the National Land Commission as
recommendations for 1ts work on tustorical land injustices

Socio-economic measures

3i

32

The Comnussion recommends that communities or groups of victims'' have
access to a process in which they can collectively decide upon the use of the
reparations funds tor the community A wide range of measures or combination
of measures can be envisaged, examples are a hbrary for the community, a
micro-credit facility, a psychosocial service, or a child-care service for women
at work In principle, the focus of the Commission’s recommendations for this
socio-economic collective reparation measure does not Lie with the substance
The Commuission's recommendation, focus on the process to be followed by
the community to arnve at the dewimiation of socio-economic reparation
measures 1he final measures should however be guided by the principles of
non-discrimination, fairness and eguahty

Whether a community 1s eligible for a collective reparaton fund should be
determined based on guidelines established by the implementation Committee.
Those guidelines should mimimally require that evidence of group harm and

need for a fund meets the more likely than not evidentiary standard The

1
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The Implementation Committee will determine the principles for qualified
majorty decision making threshelds for specific situatiens For example, when
women or guls particularty suffered from the violatons being addressed, a
qualified majority decision making means that at least a high percentage of
the people in favour of the measures must be female Another example would
be the approval by a minimum percentage of persons with disabilities in cases
where the measure responds to an event that has caused a lot of physical
impairment, Modern technology or community practices can be used when
eXpressing suppoit ¢r non-support (eg SMS voting systems or community
information boards)

The participatory processes should recognise and incorporate customary
structures of decision making, to the extent they respect the mimimum
standards here above

; The Implementation Committee has to overview the participation process or
mandate a local aclor to do so

The Implementaticn Comnuttee will formalize the principles of patticipation into a
procedure of participation

Government policy measures

36.

37.

13

The government must also priornitise socio-economic development as a significant
component of reparations for groups, under Priority B above, especially as a means
of correcting histonc marginalisation of communities The use of development as
a component of reparation is often problemartic as States have a clear obligation to
ensure the nght to development, which 1s separate from any obligation to provide
repatations Whereas reparations and development are often conceptuahsed and
approached independently, for vicims the demand for both arises simuftaneously ™
Unlike the State’s obligations ta provide basic services to all 1ts cimzens, this
particular reparation programme has to be inked with the State’s previous neglect
and/or oppression of marginalised areas or groups and 1ts attempt to correct this
injustice

The 1ssue of exclusion from national social, culturat and pohtical processes is central
t¢ margmnalization Reparative measures must include specific and deliberate
efforts by the government to priontise development of marginahisedregions and
communities 1n order to build trust and integrate them into the national fabrnic

A Camgplementanty Relationstup Reparaltons and Development Reseaich Brisf International Centre for Transitanal Justice July
2009



38

39

What will distinguish these reparative measures from other development projects
1s the moral and political content under which they are undertaken They must not
be:mplemented inisolation but will be accompanied by a symbolic dimension For
Instance, the government needs to acknowledge that t1s prioritising developrent
of marginahsed areas such as North Eastern Kenya because of previous neglect
The victims on the other hand need 1o feel entitied to the development because
their nghts have been viclated

The Commission therefore snecifically recommengs that

Within ene year of the submissinn of the Commission’s Final Repoit to
the President of Kenya, the government enact and mplement a policy
that deliberately targets the socio-economic development of historically
marginalised areas 1n Kenya

This policy must include stiateqic development plans wnd budgetary
allocations aimed at the economic and social development of marginalised
communtics

The policy recognizes that these 1eparative actions are over and above
the provisions of Article 204 of the Constitution {2010) in utilisation of the
Equahisation Fund

The Government consider actions such as building an efficient road networks
Iinking marginalized areas with the rest of Kenya, building boreholes and
water-catchment systems, buillding hospitals within reach of all communities
adequately stocked and well-staffed, schools with adequate facilities, courts of
law, and ensure that all government services and public facilities are available
to them

In the five years subsequent to the enactment of the policy, preference be
given to marginahsed areas in the sharing of national revenues as envisaged
under Article 202 of the Constitution (2010) to ensure that the development
projects are realised and the policy 1s implemented

The government can utilise development of marginalised areas as a taol to croate
sustainable, culturally relevant change The development policies and nnplementation
canrot, and should not, replace long-term development strategies They should be
designed to be the inibal transformative face of the government in order to create trust
and set the stage for more positive long-term interaction between the government
and the marginalised communities '

It d
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Non-material reparation measures

40

1

Collective reparations will include non-material measures which, while
msufficient to fully address the harm suffered by victims, will provide recognition
of vicims' experiences, restare theiwr dignity and reputation, and demonstrate the
State's acknowledgement of responsibility for violations and 1ts resolve to ensure
non-recurrence Non-material measures have the potenual to rebuild cvic trust
m the government, particularly among communities that have hitherto suffered
systematic viclations These measures also provide an opportunity for closure for
vicums The Implementation Commuttee shall engage with groups to develop
proposals, and then with State institutions and othei appropnate entities to
ensure implementation of the above non-matenal measures

Some of the non-material reparative measures that should be provided 1o victims
include

) Restitution of cwil nights including expunging criminal records of
victims who were wrongly convicted of cnimes for political reasons,

n provision of aitizenship documents to those who have been denied this
nght due to discriminatory pohicies etc

m) Revocation of laws and policies that perpetuate disciimination on the
basis of gender and ethnic or religious identity

) Removal of legal and other obstacles to the realization of accountability
for violations, e g the Indemnity Act

v) Official recognition of marginaiized communities, e g in official census
processes, and in registration of community groups

vit  Clanficationofistoncalfactstofacilitate acommon publicunderstanding
of Kenya's past e g 1in education curnicula, and expositions in museums

v} Identification of disappeared individuals, including through exhumation
and rebunal

v} Official State acknowledgement of responstbility and formal apclogies
1o victims

tx) Establishment of memonals and tributes to commemorate victims
including observance of special days of remembrance, naming of
streets, buildings or other public places, and creation of meonuments
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Points vin and 1x are discussed in more detaill below

Public Apologies and Memorialization

43

44

45

Ofthe five types of reparationsinternationally recognized, satisfaction refers to aseries
of measures including public apologies, commemorations and memorialization's
This form of reparation 15 considered "symbolic” in that it entalls recognition of
wrongdoing, acceptance of historical injustices and recognition of the suffering and
experiences of vicims rather than material ccmpensations Symbolic ieparations are
aimed at fostering recognition, at restoring the dignity of victims and at making the
suffering and experiences of victims pait of the public domain, thus transferring the
burden of keeping the memory alive fiom victims and their families to society as a
whole ™

Thenghttosatisfactionforvictims ot gross human nghts violationsis internationally
recognized by UN General Assembly Rasolutien 60/120 of 2005 on the right 1o
remedy and reparation, which states under Article 22 that "satisfaction should
mclude any or all of the following public apoloay, including acknowledgement of
the facts and acceptance of responsibility; and commemorations and tributes to
the victims

Section 5 {h) {1} of the TJR Act 2008 defines one of the ohjectives of the Commissicn
as to promote healing and reconciliation by, among other things, “providing
repentant perpetrators or parlicpants In gross human nights violations with a
forum to confess their actions as a way of bringing reconcihation” In addition, the
Commuission 1s mandated to looking specifically at the perspectives of victims *#

The concept of public apclogies

46

Public apologres are acknowledgement of wrongdoing by governments and other
political entities States have a general duty tc acknowledge past human rnights
abuses '” This duty 1s rooted in thenotion of the Stale's responsibility to provide
secunty for its citizens and ensure law and order™ The Oxford Dictionary defines
public apology as aregretful acknowledgment of an offense or failure or a formal,

public statement of regret, such as one 1ssued by 3 government

16
17

8

20

21

Rule of law fools far posl-confict slales repdralions programmes Office of the High Commicsioner for Human Rights Uniled
Nalions 2G08 page §

d page 23

Basic Principles ard Guidelines on Ihe Right ta a Remerty and Reparaton for Vicims of Gioss Vinlalions of Intermaticnal Human
Rights Law and Senous Viclalions of Internaticnal Humanianan Law N General Assembly Resolulion #0748 of 16 Decembor
2005

TJR Al 2008 Secnon 5 (n)

International Cenlre tor Transiional Justice  Truth and Mamory  hitp el orguaur-workftransilonal-justice 1ssuesfiruth-and-
memary

In vansus mternahonal trealies and convenlians icr exzmple Ihe Unwversal Declaraton of Human Righls the Inleralional
Covenant on Civil and Political Righls the Genotide Canvention elg

hilp Hextorddichonanes com/dehinition/apology
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47

48

The principle of State continuity in Public International Law recognizes that “a
State’s identity as a legal person persists notwithstanding unconstitutional or even
violent changes in its government”# Accordingly, the State 15 legally responsible
for actions and omissions of previous regimes and governments

To be reconciliatory, a pubhic apology needs to be sincere, and to include at least
the following elements:

. Acceptance of blame by the State for past abuses-* the State must recogmze
that it failed in its fundamental duties,

, Specificity of the apotogy 1t must be made cleared what violations and abuses
the apology 1s meant to cover, it 1s not sufficient to apologize in general;

Recognition of vicims the apology must recognize the suffering of vicims
and aim at restoring their dignity,

. Recognitionoftheimmoral character of the violations and abuses committed™,

1 Recognition of the need for reform the apology must include an aspect of
redress and a guaranty of non-repetition®,

The apology needs to be pubiic in that it needs (o be given sufficient publcity
in the media or otherwise to reach victims

The concept of memorialization

4G

50

Complementary to the State’s duty to apologize for past violations is the State’s
lesponsibility to preserve the memory of those violations™ Memornalization refers
1o the process of perpetuating the memory of a person, group of persons, incident,
event or era “Memornalizaticn and commemoration can assist divided societies to
re-write the narratives of the past, recognize victimms of human rights violations and
begin the process of healing and reconciliation

Possible measures include the repaming of public spaces and buildings, the
creation of memonals, statues and museums, the dedication of places of detention
and torture to sites of memory; calls for arustic contributions and art exhibits, and

the establishment of national days for remembrance

23
24
25
26

27

P.bhc Irie natcnal Law 2~ edifion John H Curne 2008

I was wrong the meanngs of apologies Nick Sinilh

Reconciation in Divied Secretes Findingcommon ground D Enn & S Jeremy 2006 page 162

Idem

Internatonal Cet e lor Transiional Justice “Truth and Memory” Dltp fict org/our-workiransiional-justice 1ssuesitruth-and-
memory .

Trans: onal sushoe 1 Kenya A foc!e for Tranuny and Engagement Justce Fraal 2010
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In order 1o contribute to reconcihation efforts, vicum groups and communities
need to be involved in the design, the choice of location and the use of memornials
Making the wrong chotces can lead to re-traumatization of victims and feelings of
exclusion and marginalization if a group of victims ar a specific community 1s Jeft out
Equally, pohticizatien of the process of memanalizatien and commemoration can be
offznsive and insulting to victims, for example v/hen repressive governments build
statues to the glory of a dictator or establish national days te commemorate the yse
of repressive authority **

Memorials can foster reconciliation in the following ways

n Memonal sites can serve as spaces 1o foster public dialogue and discussions
on past abuses and a comman vision for the futura,

7 Memornialization processes can assist in correcting distorted versions of
the past and enabling societies to build consensus on a common historical
narrative,

Memaoralscan help keep soaial and political 1ssues on the agenda and can be
used for advocacy and pedagogical purpeses,

 Memonahzation can serve as a reminder of the futility of violence and a pledge
for the non-repetition of the past

Public Apologies and Memorialization in ather Truth Commissions

53

54

To determine its approach to symbaolic reparations and design recnmmendations,
the Commussion considered experiences of other truth commissions around the
world and their work on public apologies and memonalization

The Truth and Reconcihation Commussien for Sterra Leane (TRC 5LY used the
concept of "symbolic reparations” to recommend, among other things, the
creation of memorials as a means to restore the dignity of victims and facilitate
healing andreconciliation, and recemmended that victims and their commumities
be consulted In the creation of the memnnals 7 Further, the TRC SL considered
that symboli reparatiens can address the needs of victims for temembrance
tn this line, the TRC SL recommended that the government recognize the
suffering of victhms and apologize publicly for the “actions and inactions of all

28  Daniel TarapMor Ibe former President of the Repushc of Kenya set aside the iCth of October as a pubhc holiday lo commemorate

his rule and named the day afler himsell

29 Wilness lo Truth Report of Ihr Sisra Leone Tl and Reconcidiaton Comnussion Velume 2 rage 235

g
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56

57

Lt

governments” since independence™ Finally, the TRC SL recommended the use
of commemaration ceremonies and dates, including the creation of a national
reconciliation day *' The TRC SL issued a call for public contnbutions in the form
of works of art to express people’s experiences of the conflict and aspirations
for the future, this iInitiative was called the National Vision for Sierra Leone and
contributions received*? were integrated 1n an exhibit that was toured around
the country and abread

The South African Truth and Reconciiiation Commission (SA TRO), inats final report,
defined symbolic reparations as “measures aimed at restoring the dignity of
victims and survivors of gross human rights violations These include measures to
facilitate the communal process of commemorating the pain and celebrating the
victonies of the past”** The SA TRC recommended interventions at the individual,
community and national levels The SATRC also considered the role of works of art
in memoriahization, for example plays that contribute to remembrance and pubiic
dialogue on past viclatians

The National Commission for Truth and Reconciliation in Chile alse recommended
symbolic 1eparations in ihe form of creation of memorals and artistic projects
to recognize the memory of victims and promote peaceful coexistence The
Commission also lecommended that the governmentfully use the National Human
Rights Day to promote respect for human rights **

The Tunor-Leste Commission for Reception, Truth and Reconcil:ation (CAVR) as,
among other initiatives, created a public interactive exhibition on its final report,
located in the old il prison * lt also recommended that victims and communities
be consulted in the design of memorials, which it considers "symbolic measures
to honour victims of past atrocities, strengthen the social commitment to oppose
repetition of such acts, are educative and promate reconcihiation

On-going memorialization initiatives in Kenya

58

30
H
32
33

34

36

Current imtiatives at memonaization and commemoration in Kenya inclure
| The Dedan Kimathi memecnal at the Junction of Kimathi street and Mama

ivd page 264

Idem

In the farm of plays, e5says painlings drdw.ngs poems Sengs and sculplures

Repor! of the Reparalions andg Rehataltauon Commiiee, Vol 6 Sechon 2, Chapter 1, Truth and Recanciialion Comnussion lor
Soulh Afnca Final Report 1548

Repcr of Ihe Natonal Truth and Reconcibation Con mission Crule Pan 4 Chap'er L 1991

hitp {fw e cavI-Irnoriesie orgl

Cheya! Fuai ieport of the Timer Leste Comussion lor Recephion Truth and Reconcihation Part 11 Recomimendanons page 35



Ngina Street

~  Tom Mboya monument eracted along Moi Avenue in Nairobi 1t stands about
twenty meters from where the late Toem Mboya was assassinated in 1969

1 Mashujaz Day on 20 October in commemaraticn of the arrest of Mau Mau

fighters by the British colonial government during the state of emergency
declared in 1952

7 Naming of streets and highways, e g Muindi Mbingu Strect Tom Mbaova Street,
Waryaki Way and Pio Gama Pinto Road

Naming of pubbc institutions or public buidings, for nstance, Kimathi,
Masinde and Muliro Unrversities

Recommendations on public apologies and memorialisation

59

The Commission in section 6{k}(1} of the TRC Act was mandated to ‘make
recommendations with regaid to the policy that should be followed or measuras

that should be taken with regard to the granting of reparation to vicums or the
taking of other measures aimed at rehabihitating and restoring the human and
avil dignity of victims” In this regard, and in the spuit of fostering reconciliation

and recognizing the suffening of victims, the Commussion makes the following
recommendations

aj

The Commission recommends that the Government of Kenya, through
the President, formally acknowledge the occurrence of and apologize to
Kenyans for gross violations of human rights committed in Kenya between
12 December 1963 and 28 February 2008

The Commission recommends that State sccurity agencies, and n
particular the Natianal Police Service, the Natignal Defence Farces and the
National Intelligence Service, apologize for gross violations of human rights
commitied by their predecessor agencies between 12 December 1963 and
28 February 2008, especially acts of extra-judicial kilings, arbitrary and
protonged detention, torture and sexual violence

The Commisston recommends that the Judiciary apologiz: to the people
of Kenya for failing to address impunity effectively and perfarm its role of
deterrence to prevent the perpetration of gross human rnights violations,
during the period between 12 December 1963 and 28 February 2008

The Commussion recommends that the air strip 1n Wagalla, Wajir, be made a

119
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natianal monument to commemaorate the victims of the Wagalla massacre
The Commission recommends that sites of other massacres also be
considered for memonahization, in ¢lose consultaucn with the communities
affected

The Commussion recommends that the Nyayo House basement {which
served as torture chambers) be converted into a museum and a monument
m commemoration of the victums of torture by state security agencies

The Commisston recommends that the Implementation Committee
create a sub-committee to <all for and consider community preposals
for memoralization and for funding for community initiatives aimed at
commemoration of past violations, specific events and vicums of gross
human nghts violations

The Commission recomimends the ¢reation of a National Human Rights
Day an 10 December, to coinude with the international Human Rights Day,
which wilt be used 16 promate respect for human nghts in Kenya

Priority C: Individual Reparations -~ Non Expedited

Who is eligible under Priority C?

60 Prionty C applies to individual victims who have expenenced violations in Category

1 or 2 Individuals who have the cpportunity to access matenal reparations under

Prionty A or B cannot access reparations under this Prionity Reparations in this
Prionty are functionally a symbolic payment designed only to acknowledge the

violation and state responsibiity The harm that victims experienced can never be
fully repaired, and this policy does not attempt 10 do 5o

What reparations are available under Priority C?

61 Individuals are elipole for monetary compensation in the form of a standardized
five-year pension * If the victim 1s deceased, compensation will be paid to the

immediate fanuly of the vicim ** The amount of the pension per deceased victim 1s

37 The pension for ndividual compersation 1s proposed beczuse of lhe prablematic implementation of lump-sum paymenls in muliple
conleais including in Kenya such as the compensalion granled for Maasa land clams Moreover the penston scheme is hime-
bound 50 as [0 allow Ine governmen| of Kenya 1o plan for a defined cosl as opposed {0 an ndefimie term based on the lifetime of
lhe beneficianes

38 The Implementation Mechansm will be required to delermine appropnale regulaticns l¢ equiably disinbute reparatons lo
deceased victims famhes Ses the Chilean pension scheme lor an axample of a pelential formula which aflocaled 40% lo a
surviving spcuse, 30% lo the malher of the deceased and 15%, tor #ach child of the daceased even 1itus amourted 10 more than
100% Pablo de Grefl ed  The Handbuohk of Reparatons (QOxford Oxford Universily Press, 2006) p 754



standard and does not vary regardless of the number of family members eligible
as indirect victims Individuals are ehigible for non-matenal reparation such as
restitution of rights, dignity and recogmition Restitution of nights, dignity, and
recognition, including for example

v Cniminal records of those who were wrongly convicted of crimes for
pohtical reasons or whose confessions were extracted as a rosult of
torture should be expunged

I Indwviduals who were denied citizenship oridentity documents as a result
nfdiscrnminatory policies should be granted appropriate documentation

What are the evidentiary standards® for Priority C?

52 Certain classes of individnals may be determined to be ehgible for reparations
based on the victim mapping exercise In the event that evidentiary assumptions
cannot be made based on mapping, indiaidual victims should demonstrate ther
claim based on a preponderance of the evidence standard

Victim Participation

a

63 Participation of victims in the process of design, impiementation, and monitornng
of the reparaticns programme 15 a fundamental principle The Implemantation
Committee will be required to develop policies on engagement witn victims and
therr representatives through each stage of the reparations process The policies
should consider

How victims currently are mobilized/crganized
o Which victims may be left out of existing structures

How women and girl victims can most effectively participate in reparations
processes

' How marginalized victims can be facilitated to participate in reparations
processes

» Howpartcipation in reparations programs can enhance victim capacity building
to advocate for their own interests and contribute Lo empathy amongst victims

64 The Implementation Committee wili develop operational guidelines and principles

33 Ewidentiary requicements shauld nol be anerous on wiebms and shauld fale o arcount the o alabhty nf diffarert lypes of prag!
m (he corlext of the wislatians lisled i the calognra; ahave
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for victim parucipation to be applhed when collective reparation measures are
designed and implemented

The Implementation Committee will review alf operational plans with the view to
integrating the voices of victims in the process The Implementation Committee
will be specifically tasked with procuring regular and independent evaluations of
the Implementation Committee interaction with victims throughout its mandate.
Reports on vichm participation and victim satisfaction with the Implementation
Mechanism and other reparations service providers will be submitted to the
Implementation Commuttee every six months, and will include a stientific sampling
of victim opinion on these 1ssues

Financing Reparations

66

67.

The Reparation Fund shall be appropriated annually from the Consolidated Fund
Because many aspects of the reparanons programme should be implemented by
existing government entities, this provides the opportunity for donor support to
those institutions to enhance their capacity to effectively provide the required
services under the reparations mandate.

The Commission specifically recommands that during the life of the Implgmentation
Committee, assets recovered throuygh coriuption proceedings of the Ethics
and Anu-Corruption Commission and the Kenyan Courts are used to fund the
1eparations process
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Victims’ Reparations Fund Guidelines

1 The TIRC's understanding of reparations 15 in line with the definition provided in section
2 of the TIR Act and the UN's Basic Principles on the Right (o a Remedy and Reparation
Sectron 2 defines repaiaticns as follows

Reparation means diqrufving the victins by measure thet will aileviate their suffering,
compensate ther social, moral and matenailosses, and restitute their rights

2 The UN's Basic Principles on the Right to a Remedy and Reparation, which prowvides a
comprehensive understanding of reparations, lists five hasic categories of reparations:
restitunion or restitutio I ntegium  compen<ation, rehabilitation, satisfaction and,
guarantees of non-repetition

3 While the scope of reparations 1s hroad, the resaurces of the Victims' Reparations Fund
shall be apphed for the foliowing puiposes

a  Compensation of victims, both indvidually and communally
k. Rehabilrtation of victims by providing medical and psychosccial assistance
¢ Memcnalzation

d  Exhumation, 'dentification and rebunal of victims

4 The Commussion appreciates that the nngomng constitutinnal and nstitutional reforms
accommodate and address vanous aspects of reparations, mcluding  lustration
(administrative sanctions), and guarantees ol non-repetition (by reforming nstitutions
implicated in gross violations such as the security forces and pnsons) In addition, the
Constitution provides for vanous mechanisms and facilities that are reparative in nature
Farinstance, In addition to extensive affirmative action measures that should guarantee
inclusion of previcusly marginalized groups in political life, the equalization fund to be
used to supplement provision of social services for previously marginalized regions and
counties s partly reparative Equally, as outlined 1n the Report’s chapter on economic
marginalization, the devolution framework, through which a portion of national
revenues will flow to counties, constitutes a structural response ta economic Injustice
and marginalization A number of other devo'ved funds such as the Constituency
Development Fund (CDF) have a stmilar function

5 For the reasons advanced in the preceding paragraph, the Reparations Fund proposed
will, 1n as far as compensation is concerned, be apphed in favour of individual vicums and
establish Ragship projects in favour of communities 1Ident fiad through set cniteria

&  The Commisston recommends that in ine with the Annexed policy on reparations, the
implementation of the reparations program must pnigritize urgentintenm measures that
provide immediate assistance, services and facilities to the most vulnerable victims

7 Aware that a recent reparations program by government favcred or focused on a

‘ ' ot 123
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specific category of viciims (IDPs from PEV), the Commission recommends that in line
with its report {that relates to a wide range of gross violations of human nights), that the
implementation of reparations program must relate to and cover all categories of victiums

The Commission recommends that the Victims’ Reparations Fund shall operate as a 'no
liabibty model; in terms of which eligibity for an award is based on being a vicum who
meets set critena (based on loss or 1njury suffered) even 1n the absence of an 1dentified
perpetrator Having considered vanous approaches adopted by other reparaticns
programs, the Commission believes that this is the best approach as It guarantees access
to justice for the greatest number of deserving vicims who would face difficulues should
the identification of perpetrators be a precondition for eligibility Funds obtained from
identified perpetrators through avenues provided in the law can beneft specific victims
or be added to the Fund to benefit a larger group in appropriate cases

The Commission proposes the adopton of the defimtion of 'vicum’ used in its report,
which 1s consistent with internatignal human rights mstruments, in particutar, the Basic
Punciples on the Right to a Remedy and Reparation and Rule 85 of the international
Criminal Court’s Rules of Procedure and Fwidence In fine with these instruments, a victim
is a natural person who has suffered harm as a result of the commussion of any gross
violation of human nghts A victim includes semecne directly affected by the viclation,
as well as relatives of that direct vicum

The Commisston notes that because the nature and design of the body that implements
reparations s crucial to the success of a zeparations program, the Reparations Fund must
conform to at least the following imperatives

1 Gender sensitivity and perspeclives in the design, structure, operations and
evaluation

b lmptementation at the County and Nauonal levels,

¢ Involvemnent of actors across varnous government numstries and departments
given that reparations needs are cispersed across almost all ministries
(infrastructure, housing, lands, education health and finance etc),

d  Consultation of victims at all stages of the design and implementation of the
reparations program

The Commission recammends that the government commut an tnitial KES 500m to the
Reparations Fund

oo ! i (| a0t Ty ot ! R
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NAME
Edward AkongoQyugi

Joe Njoroge

Kiongo Mama

Florence Nyagutlue
Murage

Kamonye Manje
Munene Kamau
Frednck Murage
Gathuku

Stephen Mull Kituu
Wilson Nduati Njoroge
Francis Nduthu Karan)ja
James H Gitau Mwara
George Chitechs
Osundwa

Zachana Kariukt Mwat
Jacksen Maina
Wangombe

Peter G Kihara

Jarmes Njau Wambururu

Getari Cyrus Muragun

Wachira Weheire

Mwangi Stephen
Murerthi

CASENC.
HC Misc App 1309/2004

HC. Misc App 1310/2004

HC Misc App 1323/2004

HC Misc App 1313/2004

HC Misc App 34/2005

HC Misc App 174372004

HC Misc App 1741/2004

HC Misc App 1744/2004

HC Mise App 1742/2004

HC Misc App 174572004

RC Misg App 56/2005

HC Misc App 409/2004

HC Misc App 118372003

HC Misc App 1182/2003

HC Misc App 118%9/2003

HCCC 3829/1994
HC Misc App 1185/2003

HC Misc App 1184/2003

HCCC 625/2009

VIOLATION TYPE & DATE

lllegal detention and
torture - 1990

lllegal detention, torture,
and unfair tnal - 1990

lilegal detention and
torture - 1986

Ilegal detention, torture,
and unflawr traal - 1990

Illegal detention and
lorture — 1986

lllegal detention and
torture — 1987

Torture - 1986

Itlegal detention and
torture - 1989

Illegal detention and
torture — 1987

lllegal detenuion and
torture - 1987

Torture and unfair tnal -
1990

Torture - 1986

Illegal detention and
torture - 1988

tifegal detention and
torture - 1988

lllegal detenuon and
torture - 1986

Torture - 1993

lllegal arrest, detention,
and torture - 1588

lllegal detention and
torture - 1986

Illegal detention

REPARATIONS
KES 25m

KES 2m

KES 2m

KES15m

KES15m

KES Tm

KES 1m

KES15m

KES 2m

KES 2m

KES 15m

KES15m

KES 2m

KES 2m

KES25m

KES 800,000
KES 7,907,011

KES 25m

KES 50m
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List of Adversely-Mentioned Persons and Recommendations of the TIRC

] NAME

) NGANDA NYENZE
TIRGLATRO38/13

2 AMOS CHEBOI (forner OCPD,

Marsabit)

1 JAMES MATHENGE
TIRCG/AMVol

i SAM CHELIMO
TIRU/LMAVOL T

MUNENE MUHINDI

Y

[ JOHN MBURU

7 SP OKWEMBA

8 PETHAY MIRITI
TIRCAMMYOI

¥ G XOSKEY
TRULMAl

28

ALLEGED VIOLATION

Detwesn 2001 and 2004 while leading

a group called “Mdiecteleka’, incied
mernbers Lo violenes, which led to
torture and gricvous hatm [o 1hnecent
indiwiduals, forcefut aviction, a-sen and
looling of prayerly, rape and sexual
abuse en resdents uf Mwakin village,
Mwaki farm Kt o'y anoperation
which came o b Fngan as Kavanha
Operatiuh " He drove the gaig usimg his
own nicter vehicle, Regastration lumber
KAA 97X canter lorry

Abuse slolfice assault of & police offieer
whiteservny as an Ulhcer Cosimending
Police Division in Marsabnt

11 alleged thot he was involved m e
tortute and Il treatmg it of Mwakenya
SuSpeCLs

it 15 alieged that he was invelved inthe
toiture and il freatmett of Mwakenva
suspecls

1115 alleged that he was involved i the
tortue and ik icannent of Mwatenya
Suspects

T atuged that he was invelved in1hy
torture and 11l treaiment of Mwakeniya
suspecls

1115 alieged that he was mvolved in the
torture and il tcatment of Mwakenya
suspedts

1t 15 alteged that he was involved i the
torture and l-treatment of Mwakenya
suspects

ir1s afleged thal he was mvolved inthe
tottuee and Ul tieaiment of Mwakenya
SUSPLCIs

DATE OF NOTICE/
SUMMDNS

2 May 26101

20 May 2071

i
| 207 My 2611

2 May2011

20" May 2011

b 20" May 2017

20" May 2011

RECEIPT OF
RESPONSE/
HEARING

NATUKRE OF RESPONSE

He appeared Lefore the
Cornnission during the
heanings i Mursabil

He farled tuattend the
tomemissions heanags on 24"
June 2011t 9004 In atthe
Kenyatta

He latled 1o attend the
Commpssion’s heanngs on 24"
June 2011219004 m at the
Kenyatia Inteimativnal

He falled to attend the
(ommussions heaungs on 24"
June 2011219000 10 4 the
Kenyatia Infernatignal

He falled 1o atierd the
Comnussier's hieanngs on 24™
Juoe 2011 a1900am atthe
Kenyaita Internatianal

He faled 1o atiend the
Commissions heanngs on 24*
Juhe 201129 00a m atthe
Kenyatta Inlernatienal

ite [ailed Lo attend the
Comimission's heanngs on 24*
June 2011 a9 002 m al the
Keryatta Infernational

He failed 10 attend the
Commussions heanngs on 24
June 2011419 0Ca m a1 the
Kenyatia International

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to
the Director of Public
Prosecution for prosecution

Recommendatlon to
the Director of Public
Prosecutions for
prosecution

Recommendation te
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutiens for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation 10
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prosecutlon



NAME

JAMES KILONZD
TIRC/LM/Val

JAMES GACHANJA KARIUKI
TIRC/LM A

CHRISTOPHER KARANIA KIARIE

TIRCALM Al

NOAH ARAP TGO

IAMES OPIYO

GEGFFREY KINOT|

DAVID WACHIRA

TIFGLRARY

LEONARD WACHIRA

ELIAS MIOMBA

TIRCAM Vol 1

THOMAS K1AR(E

NYAGA WAMBORA

BENJAMIN 0GOL
TIRC/LMAVOl 1

ALLEGED VIOLATION

It 15 alleged 1hal he was involved in the
torture and il treatment of Mwakenya
SLSpRCTS

[t1s alleged that e was involved in the
tortwre and il treatment of Kwaks nya
suspacly

Itis alleqed that he was inenl e i the
tartg.e ard il treatmert of Mwakenya
sLspects

{15 alteged that be was myslved in the
tortire and il teriment of *aane ya
suepecls

I

‘ [ig alleaed thal he wasmvolecshin (he
| 1ontre and il neaiment nf b ks g
suspects

115 allegrd hat he was involvrd in the
torture ang Al treatment of Mwanenya
suspects

I 1t1s atieged that he was mvalved o he
i terture and il Lostment o Mwken,a
r IR et

I11s alteged that ho wasinvolved in the
torture andill reatment of Ywakenya
suspecls

1L alleged that he was invalverd in the
tarture and ill 1reatment af Mwakema
suspecls

Itrs alteged that ke was imvehed in (e
torturz andoll ieatment of Mwakenya
SUSPeCts

It 15 alleged that he wasitwnlved in the
terture and il trcatment of Mwakenya
SUSpECts

111 2lleged that he was invnlved in The
torture andill eatment of Mwakenya
suspects

DATE OF NOTICE/
SUMMONS

20" May 2011

20 Mav 201)

0th Moy 2311

27T Mm 2007

20 May 2011

Nty a0t

20 May, 2011

207 May 3011

207 May 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

He failed 10 atlend the
Commissien’s hearings on 24™
June 2011219004 m atthe
Kenyatta in‘ematinnal

Hefaded 1o attend the
femmessinns hoa,ags an 24!
June X0 1R Da T atthe
KepyaitaInternatior, |

He laled to attend the
{ammisuons apatags g 247
Junc 2011 a1900a m atthe
Kenyatta Internauonal

Yo failed 10 altend the
Lomimissior s aear ng on 2}
June AT ONA M At e
ke nyatra Interatinnal

He atiended the
famms iy hedangs an |
March 2112

te failed 10 attend the
Comm sonns heargs on 24+
June 201101900 am arthe
Kenyaita Intemanional

He altet ded the Lemmisainns
heannas on 21 Harch 2017

Fe failed 1o attend the
(ammussions heatags nn 24
June 201131900 m at the
Kenyatta international

He faled 10 atiend the
(ommmnsian’y heanngs on 24™
June 2011 319004 m al the
kenyalta International

He failed 10 211end the
Cemmission’s hearings on 24
June 201119004 m al the
Kenyalia Internalional

He (3 led 10 atiead 1he
{ommission s heanings on 25*
ne 2011 900am 4l the
Kenyatla laternational

He faled 1o attend the
(nrmmissions heanings on 74"
June 2011 at900am atthe
Kenyatra Imernatinnal

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Birectar of Public
Prosecutions for
prosecution

Recommendation ta
the Director of Pubhc
Prosecutions for
prosecution

. Recommendation te
, the Direcror of Publi

Prosecutions for
prosecutian

Recammendation 1a
the Director of Pubhe
Presecutians for
prosecution

Recommendatron to
the Director of Pubiic
Prosecutions for
prosecutron

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prosecution

Recommendation to
the Qirector of Public
Prosecutions for
prosecution

Recommendation to
the Director of Pubhic
Prosecutrons for
presecution

Recommendation to
the Dtrector of Publrc
Prosecutions for
prosecution

Recommendation to
the Dsrector of Public
Prosecutions for
preseculion

129
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NAME

SAMUEL MOROTO
TRCLNRGA 3707

HON ALFRED KHANGATY
TIRC/LATRIOPA

ELIZABETH ONGORO
TIRC/LAIR/093/13

JRCHSON XIBOR

HON JOSHUA KUTTUNY

FRANCIS SIGEL {Forr et District
Commussioner, North Zastern
Province)

HON NJENGA MUNGi [Former
Mola Mesuber of Pathainent}

SHADRACK KIRUKI
TIRCAMP/LU/007

1311 !

ALLEGED VIOLATION

Incitement of the Pokots gnd faulitaling
ilie youths to attack & evict non pokets
during Ins tenure as M P e also hld
public meelings whese he would

mcile the Pokots o fight Lne uther
cormmunities for mstance i Kalongolo
arcd i Kinale

He 15 alleged Lo have abused his uffice
while serving as an Assistant dmsier m
the defunct Othze of the Purie Miristi ¢

Un divetse dates Letween 272%™
Deceinber 2007, issusd inildmmatory
sialement calculated 3t mating

other omniunities andsor peicerad
sympathizers of President Kibaki vy

10 Kaaraiu Constituency, Mathare North
Area ko cha Clewa Shepubbly duccicd
and/or wrged the remuval of Tinadeadoa”
{Kikuyu and Kamba communiies) fiom
the alorestated arcas As aresuilol the
statemnents houses ol persgons ol Mkuyu
and Kamba descent weie burnt property
loated and lives lost as b supportess
carfied oul | above statud dieciives

Financed andy or facivated the 200778
Pust -tatuon Viclencoe

Planned lavtitated, andfur diecied
A1Acks wqamnst aan Kakengns dvity
withn Cherangany gice at Gt led
1o Lhe dispfacement, senous injunes,
deaths and tess of prupaily durmg
2007/8 Post Llecaon Violunce in Elduiet

He s aileged to have been involved in
the secunty operaton hat led to the
Galmagalla Massacie

tncsrement of persans of Fikuyu

ongin aganst these [1Lm sther ethri
communities s 1992 Putchasing fur and
arming Ihe youthwilh weapa iy (pangas)

In 1997, lie particpated in the lunding
and [acilitatior of an dlegal group
“Kabuihu® that diegaily and forcefully
evicied ovet 2,000 Tharaka famihes

DATE OF NOTICE
SUMMONS

25" March 2013

8 februry 2013

25" fanuury 2013

25" March 2013

19* Mureh 2013 ‘

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

He responded by derying the
allegations

Frewsously invited 10 2liend
{ommussionss hednings m
[Idoter However he did

nol testity 1o was inviled a
second lime 1o appedr before
the Commission on the 10%
of April, 2012, bul be (ailed
10 attend

Failed 1o horour nvilation Lo
2ppar belore the {ummission
un 8" Apnl 2013

He appeared before the
{ommission during the
heanings in Gatissa

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation ta
the Duector of Public
Prosecutions for
prosecution

Recommendation to
the Director of Public
Prosecutions for
prDS!(UlIOI‘I

Recommendation to
the Direcror of Public
Prosecutions for
prosecution

Recommendation to

the Director of Pubhic
Prosecution to undertake
further investigations

Recommendations to

the Director of Publi
prosecutions to undectahe
further invr LLigations

Recommer.dation te

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecution to urdertake
{urther investigatiens

Recommendation ta
the Director of Public
Prosecutions for
prosecution



2

0
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NAME

MAJ GEN(Rtd) JOSEPH
HKRISSERY and PETER LANGAT
Hhen a Disincl Campmssioner)

MAMO WAKO
RGBERT GUYD
DAMOCHA DIBC
GALGALLO BARILLE

HON JOHN BOMET SERUT

HON FRED CHESERE KAPONDI

(OLSTEPHEN X BOIYWD

JACKSON PSONGOIYWO

ALLEGED VIOLATIOH

From 22 Frbruary to 22* May, he
spearkraded Operation Nwyndo™
whete many prople lost their lves and
over 20 070 animals starved 1o death
Dperation was also sunrtuated with
rape and beating ol the Incals The
Arearmament eecrose resulted in deaths
al cl ans 1 wnal hat come fa be
known as Latinn Massace

The four are allesed 1o ave bren
myelved in the Bubisa Massaree

Hr s alleged ta fiave been durctly
vsabed s finangrg pransing ard

st qating violeare in Maunt flyon
hetween 200n and 2604, which arty lerd
ta death, senatis npuncs, displacemeat
and destiuction of pioperty

He s alleged 1o have been directly
inynlved in inancing plennung ang
insligaling vielence in Mounl Flgon
hetween 2006 and 2008 which acts lod
tndeath sernug npunes, displarement
and destrurton of property

Whele serving o5 the {ommanding
Officer dunng the melitary
ntervenlion in Mount Elgon 1n 2008,
dubked Cperation Dkoa Marsha™ he
allegedly mstigated and/or grected
the rommisston of gross vialatians of
lwman nights incliding ket not fim 10d
Toeatna Judical bithngs tenure,
maimmag, llegal detennions, destrucrion
and lass of praperty of the residents of
Moun Eigon

As the maweitwa™(sprritual leadrr),

he s alleged Lo have admunistered
unlawfut oath to the SLOF members,
and was drectly invelved 1 planneing
and mstigaling wiglence 1n Mount Elgon
between 2006 and 2008, which acts led
lodesh <enpus inyines, displacemen?
and destruttian of property

DATE OF NOTICE/
SUMMONS

25" March 2011

RECEIPT OF
RESPOHSES
HEARING

NATURE OF SESPONSE

Major (Rtd) Hharssery faited w0
anpear belote the Commssion
for hearings on 23" Frbruary
M3 andagynon B &pnl
2013

]
Coune el for Galgalo Barlte

appeared belore the
{ommission duneg ity
heanrgs in Marsabit ang
ehiected 1o the proced dings

Thr wnineyy on bwn prcasions
spoaedeed helore tae
Enrnmissinn

The witness on twio occasions
appeared before the
Cammission

the (ommission was

unable 1o eliect personal
serwice on him as the
Depariment of Delence
misted the (ommuission on his
wheicabouis The Comimission
bassinge rstahlished that ho
1 shlhin seryice

The witness appearcd belore
the Commussion during s
heatings n Bungama

COMMISSION'S FINDEINGS &
RECOMMENDATIONS

Recommendation to
the Drrector of Public
Prosecution for prosscution

Recommendation to
the Director of Pubhc
Prosecutions for
prasecution

The Comimission is

salisfied that there 15
ampie svidence capable
of sustaiming prosecutian
Recommendation to

the Director of Publlc
Prosecutions for
prosecutjon

The Commssign 15
satished that there s
ample evidence capabie
of sustaining presecution
Recommendation to

the Director of Public
Prosecutions far
prosecution

The Commussion 15
satisfied that there Is
ample evidence capable
of sustatning prosecution
Recommendation Lo

the Birector of Public
Pros cutions for
prase.ubian

The Commission 1
satlsfied that there is
ample evidence capahble
of sustaining prosecution
Recommendation to

the Director of Public
Prosecutions 1o prosecute

131
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NAME

ANTHONY OYIER
TIRGAMP/LU/OO?

J0SEPH MANGIRA
TIRC/AMP/LUAO7

| ¥ MUTHUURI ‘tormer OCFD
Garlssa)

INSPECTOR MULI (Pl uificer
Wajir, 1984)

1 K. KINYANJUI {Meiber, Kenya
Intelhgence Commatiee)

A H LINDAMBISA (Formaer
District Comimssioner in North
Eastern Province}

AMOS BORE {Former Provineidl
Comimissiencr)

J P GATUI {Represaniative of the
Commussieier of Police al the
mission Ty Wigaliz

NJERU MUGO (Kenya Aimy Wajir
1984)

MAJOR ISAIAH KAMAU {SKenya
Ritles, Ganissd)

GITAU { Cromnal lnvestigations
Ofcer, Wapr, 1984}

MARETE {District officer, Wayir,
1984)

PATRICK MUGO {Ocputy Cuminal

|nvesuigabons 015cer, North
easiein Provinee)

WABWIRE {Dfficer Commanding
Polite Division Garissa)

Sgt AHMED BISHAR ABDILLE

STEPHEN AMARATIA [pofice
uificer)

132

ALLEGED VIOLATION

He was involved i the Milheru smassacre
on 11* Octobes 1992, by witue of i
pashon then as PO, where § people were
killed a1 Mithery willage

Jwolved in he Mitheru massacre on 11
Dcrobei 1992, by virtue of his position
1hen as DC, where 5 people were killed at
Mitheru village

The named midividuals orderd 1he
securily aperauions that led 1o the
Wagalla Massacre

DATE OF NOTICE/
SUMMONS

19 Marth 2013

19" Munh 2013

RECEIPT OF
RESPONSE/
HEARING

Peesonally served
on 30 Murch 2013

HATURE OF RESPONSE

He failed to atlend the
Commnsions hvannygs
scheduied for 10™ Apnl 2013

He farled honour the
nviation (o atend hedrmgs
scheduled for 10 Apni, 2013

The ind viduals were
imated to appedr before the
Lommission in Nairobr but
faded w aitend

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to
the Director of Public
Prasecutrons for
prosecution

The {omrrussion
recommends that the
individual sheuld not held
pubhic office

Recommendation to

the Directar of Public
prosecutions to undertake
further investigatiens

Should not hold public office



NAME

JAMES MATHENGE

(Head of Delegation and permancnt
Secretary, Ministry of Staie in
charge of Interal Secury)

ALEX NJUE

iTarmer Deputy Provinoal
Commissioner, Horth Lastem
Provinge)

JOSEPH KAGUTR!

DAVID MWIRARIA {Krnys
(nteiigence Commitiee Meml er)

DAYID MATIVO ( Forner District
Cammissignier Wapn {1984 1950}

1 P MWANGOVYA {Farmer Qffice
of the President Intellgeace
Cymmitice Reprosentabive;

MANASSEH TIEMA (Actmg

Distrce Commissinner Wajn 1934}

BENSON KAARIA (Toimen
Provincial Commuss oner North
Fasicrn)

BETHUEL KIPLAGAT (peumanent
Secretary, Foreign Affairs and
member, Kenya Iateligence
(ommuttee)

JOHN GITUMA (Former
Permanent Scretary, Information
and Broadcasting and member,
Kenya Intelhgence Commitias

L1 M, KIMENCU (Former Deputy
Secrelary Office of the Prevident
Kenya Intelligence (omm riec)

L TMURIUNGI {Kenya Army,
Wajr}

MAJ {Rtd} PHILLIP CHEBET
{Krnva Army Garissa)

M ASWANI [Former Frovinnial
Palier Qffeer, North [as1em
Provinee)

GEN (Rtd)] R KIBWANA {former
member kenya Inteligence
Cammitioe)

JOSHUA MATUI [Former District
Commissianer, Wayrr, 1982 1954)

J' M NDIRANGU (Deputy provineial
Speaial Branch officer, Ganissa)

PN KING'ORI {larmer Crimanal
Investigatinns Officer, North
Eastern Province)

ALLEGED VIOLATION

The named 'ndrviduals ardered ke
security operations that Ind to the
Wagalla Massacie

DATE OF NQTICE/
SUMMONS

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

1
The iIndaduals were

summonsed by the
{ommsian1n appear belore
ien 31" March 2911 and on
25" May 2011

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Pubhc
Prosecutions to undertake
further investigations

To deterining ¢rimunal
culpability if any

Should net hold puhlic
offico
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NAME
GOOFREY GITAHI KARIUKI

FRED MACHOKA SILA iFormer
secunty officer whoserved in
notthern Kenya)

BERNARD CHUNGA

SHARAD RAD

JEREMIAH QDEDE
TIRCZANP, LU, 607

BRIG JOSEPH MBYATI
MUSOMBA

JOHN MERENGO
TRGLNTRA0IN

MWITA MAGIGE
VRGLATRI007113

KIRONGI BUSUNGU
TRC/LATRIO0?/13

MAGANYA KINYANYI
TIRC/LATRACQIA3

134

ALLEGED VIOLATIOR

He was the Mimster of Siate 10 chaige-of
Internal Sequidy duniag Lhe Wagalla
Massatse

He 15 alieged 1o have been mvolved in Lhe
Wagalla massacre

As :he Depaty Pubhc Prusecutar and
State Counsel, he 1s allcyed to have
wifrmged fan 1ial guataniees of
Mwakui ya urd Februaty fighteenth
Army dissidents

Was a public prasecuter dutng the sial
of persons suspected of hining taken
parlin the 1982 coup altunpt, and i the
prosecutiun of Mwakenya dissidents

On o about March T981 as a Seniar
supermtendent of Peliie i #achakos he
parlicp2tud neuniawtul anesgdctention,
1orture, perseculian of innogent cvilians n
the course ol iy duty

A the Chairman uf the Court martil,

he is alleged to have infiinged fair (al
quarantees of persons suspected of having
taken part in the attempled coup of 1582

Eetween 1999 and 2003 he wasa
srembar of Sungusuiyu vgilante grovp
He unlawlully detained and meted
phsicat violrnce and ntimedated cnzens
suspeeled uf hyving stalen

In 2003, he was a meniber of
Sungusunguvgilanie gioup He
unlawfully detasned and meted physiaal
violence and mlimidated qtizens
suspected of having stolen

1n 2003, 1 ¢ was a membi r of
Sungusungu vigifante group He
unlaw!ully detained and mcted physical
solence and atrmdated ohiem
suspeeted ol having stolen

In 2003, he was a me.nbes of
Sungusunguvigilante group He
unlawfully detaned and meved physical
vig'ence and intimidated cnizens
suspected of having stolen

DATE OF NOTICE/
SUMMONS

> May 2011

25" March 2013

1o darch 2013
l 17" January 2013
17° fanugry 2013

{7 fontiory /013

17 Jonuary 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

He attended the Comimssions
hearmys i Navob

lie appeared before tae
Commmssion during the
heanings in Nairobi

The witness appeated belore
the Lommssion fur a hearing
on 8™ Aprtl 2013 and deoied
the allegations

He weas inviied 1o shied hight
o7 his 1ote i the said taly
but dechned, dasming he had
no documents or exibis of
any value to the {omnussion
He alse dermed having

been a prosecutor 4t the
matenial time as he had feft
government services and was
in the Netherlands serving
other mstitutions

COMMISSION'S FINDENGS &
RECOMMENDATIONS

Recommendatlons te

the Director of Public
Prosecutions to undertake
further investigations.

The allegation was
disproved

The Commussion
recommends that the
individuals should not hold
public office

The Commission’s
investigations revealed that
Mr. Rao left employment
as a public prosecutor

in September 1983 and
might have parhapated
ih the presecutions.
Recommendations to
the Director of Public
Prosecutions for further
Investsgations

Recommendation for
turther investigations
by the Director of Public
Prosecutions

Recommendation to

the Director of Public
Froseculion to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
{urther investigations

Recommendation to

the Director of Public
Prasecutions to undectahe
further invastigations

Recommendation to

the Directer uf Public
Prosecutions tu undertake
furtherinvestigations

Recommendation to

the Director of Public
Prosecutions to undertake
{urther investigations
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54
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58

NAME

BURURE SABAI
TIRC/LNTR/004/13

JOSEPH RIOBA MAIRUGWA
TIRC/LATR/005/13

MRENGO MWITA
TIRCLATR/006/13

OKELLO OKETCH
TIRC/LNTR/008/13

AGGREY MUDINYO
TIRG/LATR/009/13

JUDEWESONGA
TJRC/L/ITR/085/13

JUMANASSORO MWANYALU
TIRC/LATR/086/13

MSHENGA RUGA
TIRGL/ATR/087/13

ALLEGED VIOLATIGN

In 2003, he was a member of
Sunqusungu vigilante group. He
unlawfully detained and meted
physical violence and intimidated
citizens suspected of having stolen,

In 2003, he was 3 member of
Sungusungu vigilante group. He
unlawfully detained and merted physical
violence and intimidated citizens
suspected of having stolen,

In 2003, he was a member of
Sunqusungu vigilante group, He
unlawfully detained and meted physical
violence and intimidated citizens
suspected of having stolen.

Inthe wake of 2007/8 post clection
violence, he was a member of 3 gang
that committed arson in Malongo,
Gwassi.

In 1983 while he was a DO in faveta,
he authorized the unlawful arrest of 45
people from Kitobo Location, Bomeni
Division, Taita Taveta District in Coast
Province and detained them at Taveta
Police Station and Voi Remand Prison

In 1983, while he was a DO in Msambweni
in 1983, he authorized the unlawful arest
of residents in Msambweni, Kwale district
in Coast Province and detained residents
and destrayed property.

While a Chief in Msambweni, authorized
the arrest of residents of Nyumba Sita,
Msambweni, Kwale District of Coast
Province; intimidation, arrest and
unlawlul detention of residents and
destruction of property

While being the Chair, kwale County
Council, authorized the arrest of
residents of Nyumnba Sita, Msambweni,
Kwale District of Coast Province;
intimidation, arrest and unlawful
detention of residents and destruction
of property

DATE OF NOTICE/
SUMMONS

17" January 2013

17* January 2013

17" January 2013

17 Janary 2013

17* Jonuary 2013

23 Januvary 2013

23" January 2013

23" January 2013

RECEIPT OF
RESPONSE/
HEARING

26" March 2013

26" March 2013

26™ March 2013

11" February 2013

4 April 2013

|
|
|
|

20" March 2013

NATURE OF RESPONSE

He denied the aliegations.

He denied the allegations.

He denied the allegations

He denied the allegations.

He responded by denying
the allegations in tota and
stated that he was not in
Taita Taveta in 1983, but
was a DO | in West Pokot
up 1o October of the same
year before proceeding to
the UK for further studies,
He claimed he was DO in
Taita in 1980 but did not
handle Kitobo and at the
time, Taita Tavela District
had only three divisions, viz:
Wundanyi, Taveta and Voi.

He denied the allegations,

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

| the Director of Public

Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Our investigations revealed
that the evidence of alibi
was convindng. Hence
individual culpability
disproved.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations
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NAME

RICHARD KIBWARATA
TRGLATR010A13

JEREMIAH KIMUYA
TIRCALIRAOTA1D

ERASTUS ARAMIS KAMUNANE
1IRCLATRIG26/13

TIMOTHY SICHEL AKA CHONGA
YIAZ!
DRC/LATRIOZTI3

ARAMOGI JACKSON
HRO/LAR/028/13

CHENAI ALIAS MSITUN)
TIRGALART/A9/ 1Y

CHESANGXITII
VRCGLMRID30A3

CHEPANGUR aka AMOS SAMOE
SIMOTWO
LROGLIRT032/13

136

SOl

ALLEGED VIOLATION

While serviny as 3 Chiel of Kiebo
Madarasanist Tata Taveta Distire tn July/
August 1983, he authonzed the unlawful
anrest of 45 people from Kitubu Lutaion,
Bomani Division, Ta 1 Tavcta Bt n
Coast Province, Nlegal detention at Tavela
Police Station and Yoi Remand Posen

While serving 45 3 Sub hief of Kitubo
Madarasani in Tarta Taveta Distinet,in July/
August }983,he authonzed the untawie|
arrest of 45 people tom Kitubo Location,
Bomem Divison, Tana Taveta Distnctin
Coasl Provinge, il gal detention at Taveta
Polite Stanon and Yol Rewand Prisun

Onor auul 26" bebruary 2008, whilkta |
memberal the SLUE mila group was
nvolved in the abduction and hrating
of victuns 1 Buthemo areq, Chiephube
Lotanion, Mt Elgan Districr, I

As 3 leader of SLLT plenned instigated
and/o ordered kitlngs of purse s by use
of yuns and other ¢rude w apensnan
allackon 3 tuly 2007 acabout 7 60pm
in Tareso Viliage, Cheptars illage

Duting an attack by SLDF on 3¢
Ngvember 2006 al abutt 11 00p = in
toncert with olhers, planned, insuigated,
ordered kitings wethm Cheplars Location,
Mt Elgon ;

Dunng an attack in September 1992 by L
Bayhdad Boys mublia guoup i whith he
was a meirber he planned, isuigated
and/ o1 ordered killings of per,ons al
Chesuiebu, Chebweck Sub Lotaiion,
Chephube Location, Cheplan Uiwisian, Mt
Eigen Distmict, In the course of the sad
attacks, mvoived himselln the beatmy
of vicoms who had refused tu cooperale
with the mikiua men

Duting an attack by SLIF mihta,

of which he was a member, hie m
tollaburanon with olhes: planned
instigated, and for oidercd the kadling of
persons i Kang'anga willage Cheptars
Divisien, W Eigon

During the 1989 Chepyuk Phase |
Settlenent Priograinme , and more
pdtticulaly on or about 14* Apnil 1489, 3
wicten! land cynflict erupled between the
Mosop and Soy clans, in ahuch Fe shol
vicLims, thereby causing them serious
bedily inuries

DATE OF NOTICE/
SUMMONS

23 Innuary 2013

237 January 2-12

17 Junuery 2013

17" dusuary 2013

17 Jamuary 2012

17" turnary 2013

17 o wary 2013

17" janwary 2073

RECEIPT OF
RESPONSE/
HEARING

26™ Murch 2013

NATURE OF RESPONSE

Allegations denied That no
viglence ever took place, but
admits 1hat he had 2 dispute
with neighbours over a pascel
of tand

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Public
Prosecutiens to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendations to

the Director of Public
Prosecutions to undertake
investigations.

Recommendations to

the Director of Public
Prosecutions to undertake
investigations

Recommendations to

the Director of Public
Prosecutions to undertake
investigations

Recommendations to

the Birector of Public
Prosecutions to undertake
investigations,

Recommendations to

the Director of Public
Prosecutions to undertake
investigations

Recommendations to

the Director of Public
Prosecutions to undertake
investigations
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NAME

NATHAN WASAMA MASAI
TIRCALART/033/13

| ROBIN KABONGE

TIRC/LART/033

AMOS CHEMINGWA
TIRC/LART/035/13

KIS0 S101
TRCLART/035/13

MATU WAMAE
TRGLATR/037/13

JUDICIARY (CHIEF REGISTRAR
JUDICIARY)
TIRGUIRT/039/13

FRANCIS M NYENZE
TIRULART/040/13

ALLEGED VIOLATION

During an attack on or aboutr 3** July
2007 by the SLDF militia group, in which
he was a member, he planned, instigated
and/or ordered the killing of persons

in Toroso Village, Cheptais Division, Mt
Elgon,

Dunng an attack on or about 3% July
2007 by the SLDF militia group, in which
he was a member, he planned, instigated
and/or ordered the killing of persens
within Kapnashome Village, Cheptais
Division, Mt Elgon; During the said
a1tack, he was involved in collecting fines
and looting property.

During an attack on or 2boutr 3* July
2007 by the SUDF militia group, in which
he was a member, he planned, instigated
and/or ordered the killing of persons
within Kapnashome Village, Cheprais
Division, Mt Elgon; Dunng the said
attack, he was involved in collecting fines
and looting property.

During an attack some time in
September 1992, the Baghdad Boys
militia group of which he was the leader,
planned, instigated and/or ordered
killings within Chesurubu (near Lama
Strearn), Chebweek Sub-Location,
Chepkube Location, Cheptais Division, Mt
tlgon District.

Some time between1999 and the year
2000 irreqularly and illegally benefitted
from irreqular allocation of Hombe
Forest land, within Mathira Constituency.
The said allocation is said 1o have

been orchestrated by the then Central
Provincial Commissioner, Mr. Peter Kiilu,

Delayed and/or denied Justice to 38
members of Kugitimo Livestock Farmers.
Reference was made to Nairobi Civil Suit
No. 989 of 2004 filed by 38 members of
Kugitimu Livestock Farmers, Kegonga
regarding illegal attachment of their
cattle worth Kshs. 6,444,900.00. The
Commission was informed that despite
the plaintiffs having duly lodged civil
proceedings at the High Court, for the
last cight years, little or no effort has
been expended by the latter to have the
matter expedited to conclusion.

As Minister in charge of forests, oversaw
the illegal excision of 3000 acres of
Homhe forest and irreqularly allocated
the same to himself and to others.

DATE OF NOTICE/
SUMMONS

17 January 2013

17* January 2013

17* January 2013

17* Janaury 2017

17* January 2013

17* January 2013

17* January 2013

RECEIPT OF
RESPONSE/
HEARING

28" February 213

NATURE OF RESPONSE

Allegation denied

No respense to the allegation

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendations to

the Director of Public
Prosecutions to undertake
investigations.

Recommendations to

the Director of Public
Prosecutions to undertake
investigations,

Recommendations to

the Director of Public
Prosecutions ta undertake
investigations.

Recommendations to

the Director of Public
Prosecutions to undertake
investigations.

Recommendations to the
Nationa! Land Commission
to undertake further
investigations.

Recommendation to

the Commissien on the
Administration of Justice for
intervention,

Recommendation to the
National Land Commission
to undertake further
investigations.
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NAME

ESAU LURONGA
[RG/LART/041/13

DOMINICLANGAT
VRCALAIRI/042/13

RICHARD ROTICH
TIRC/L/IRT043/13

ERIC KIBET
TIRC/LART/044/13

SHADRACK LANGAT
LRC/LARIAOS

STANLEY KIPKOECH
TRUL 046

FRARCIS CHEPTALAM
TIRGLATRIOA7/13

PATRICK NAIBEI
TIRCAARTIGSU/13

ALLEGED VIOLATION

Or: or about November 2004 m a police
operation 3l Naludo area, Keiyo Sub
Locaton in Kwanza, Trans Nzow Dastrnict
of Rift Valley Province ke illed andfor
parucipated in the extrajudicial killing
ol aviliany

Durectly nvolved m perpetrating vialeace
duriig FEV of 700172008 2l Jogou
¥idlage m Mau Sumnal Lotahion, kdaw
Diision Mol Distnet i Bt Yaticy
Province, which led to the halling of
aalians aron logtmg and destrclion

of properly witlan the ara %

He was direcily involved in perpetrating
yo'ence dunng PEY of 20672008 at
Tutat #olo Distnclin Rift Valley Provinee
whith led 10 the killing of avitians, aisen
looting and destruttion of property
witlin the atea

Durettly nvolved in the peipeuialion of |
Lhe 2007/7008 posl electien vivlerue

a1 kurura Village, Kagema karm in
[imburoa Sub-tucation Rift Valley
pravince where *hiee Grihans werd lled
a5 4 rosult of hn condua

Durectly swolved in the perpettation ol
Une 200772008 posl election violence

at Jogwo Vi'lage Mau Summi Location,
Xamara Diision, Molo in Rift Valley
proviice where thiee ¢edians were killed
as 2 resubt ol s cendud

\
]

On or about late 2007, was pvy to lllegal ‘
mectirgs 11ar coordinated diected 2l
o fagilitared the atlacks at ki Fanrt i
Kuresos Localien, Kuresor Ditnet, Rift
Valley Frovince leeding to boss of lives
and destruction of property

On ot aboul December 2007 afier land
demarcation exerase dt Chebyuk, was 2
inember of SLDF and partiipated in the
Mlegal acts and/or ornmssions of the group
inciuding meting out physical violence
onmnecent (vilians 3 Embakass
Vitlage Telder Sub location Kisiw
Lucation, Sabot Divicicn T1ans haoma
Disinel of Rift Yalley provinge

Between Janualy and February 2008

al %alaha farmy, feldet Sub Locauon,
Kisawai Lotatwn Saboli Division Trans
Nroia Sistncl ol RiH Vahey Province

he conducted wiolent ainacks agamst
mermbers of other communities Jving
within the said arca, which adts led to
the foreeful evicuon killing and gnevous
assault of mpocent n dwiduats f

DATE OF NOTI(E/
SUMMONS

17% January 2613

17 January 2013

17 Johiry 2013

17" bnwary 2013

17 danuary 2613

17" Januury 2013

17" banuary 2013

17" January 2073

RECEIPT OF
RESPONSE/
HEARING

20" Munh 2013

M Munh 2013

NATURE OF RESPONSE

He demed the allegatians

tle demed the allegations

He denied the allegatiens

He dersed the alleganons

He dunied the allegatons

1ie denied the allegations

He denied the allegations

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Publsc
Prosecutions to undertahe
further mvestigations.

Recommendation to

the Director of Public
Prosecutions toundertake
further investigations

Recommendation to

the Director of Public
Prosecutions 1o undertake
further investigations

Recommendation to

the Drrector of Public
Prosecutions to undertake
further investigations

Recommendation to

the Directar of Public
Prosecutiony to undettake
further investigations

Recommendation to

the Director of Public
Prosecutions 10 undertake
further investigations

Recommendation to

the Director of Public
Prosecutions 1o undertake
{further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigatiens
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NAME

PETER MIBEI
TIRCANTRIOS1/13

SAMUEL NAMUNI
TIRCLATR/052/13

MOSES CHEMIAT
TIRCAATR/052/13

MODING RENGE!
TJRC/LNTR/053/13

JOHANA CHEPKUTO
TIRCAATR/054/13

JOHN LANGAT
TIRC/LART/055/13

ALEXANDER NGETICH
TIRC/L/IRT/056/13

SIMON CHESIKTES
TRC/LART/0S8

ALLEGED VIOLATION

Involved in the planning, facilitating
and/or exccuting 2007/8 Post-clection
Violence at Kio Farm in Kuresoi Location,
Kuresoi District, Rift Valley Province,
which led to the killing of civilians and
destruction of property.

On or about January 2008 during the
Post-Election Violence, killed and/or
participated in the killing of civilians at
Muserechi Trading Centre, in Muserechi
Location of Esageri Division, Koibatek
District, Rift Valley Province, while ethnic
profiling along Ravine- Nakuru Road

Between January and February 2008

at Kalaha Farm, Teldet Sub-Location,
Kisawai Location, Saboti Division, Trans
Nzoia District of Rift Valley Province,

he conducted violent attacks against
members of other communities living
within the said area, which acts led to
the forcetul eviction, killing and grievous
assault of innocent individuals.

Cnor about 1998, while serving as the
area Assistant Chief for Kapedo Location,
Lomelo Division, Turkana Last jp Rift
Valley Province, ordered the killing of
civilians within the area,

Some time in the year 1993 at Arimi Farm
in Kuresoi District, Rift Valley Province,
he issued inflammatory statements
caleulated at inciting members of his
community into violence, leading to
arson, killing of civilians, rape and
destruction of property.

Some time in the year 1993 at Arimi Farm
in Kuresoi District, Rift Valley Province,
issued inflammatory statements
calculated at inciting members of his
community into violence, leading to
arson, killing of civilians, rape and
destruction of property.

Some time in the year 1993 at Arimi Farm
in Kuresoi District, Rift Valley Province,
issued inflammatory statements
calculated at inciting members of his
community into violence, leading to
arson, killing of civilians, rape and
destruction of property,

Some time in the year 1993 at

Arimi Farm in Kuresoi District, Rift

Valley Province, issued inflammatory
statements caleulated at inciting
members of his community inta violence,
leading to arson, killing of civilians, 1ape
and destruction of property.

DATE OF NOTICE/
SUMMONS

17* January, 2013

17* January 2013

17* January 2013

17" January 2013

17* January 2013

17* January 2013

17* January 2013

Fa January‘m 13

RECEIPT OF
RESPONSE/
HEARING

28" Febryary 2013

17* February 2013

NATURE OF RESPONSE

He denied the allegations

He denied the allegations
and claimed he was in Kitale,
Trans Nzioia District and only
came 1o Kuresol in 1994 when
he bought a parcel of land at
Soliat Company.

» FOUR

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendatian to

the Director of Public
Prosecutions to undertake
further investigations,

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations,

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations,

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

139
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NAME

ALICE KOECH
[IRC/L/IRTA059/13

CHELUK KIPKOGE
TRC/LART/064/13

KIBWOT SANG
TIRC/L/IRTA065/13

KIPTOROMOS KIBWALE
TIRC/LATRQons 13

IEREMIAH ESSEKON
TIRC/L/TR/67/1]

FUNDI GCHIENG
1IRCAATR/06A

GENERAL NDILO
TIRGLATRI069/13

INSPECTOR JAMES KARISA
TIRCAITR/D6E/ 13

110 '

v b our’

ALLEGED VIOLATION

In late 2007 and in carly 2008, he

was privy 1o illegal niectings tht
toardimaicd, directed ard/or lacihitated
the at1acks at Kio Farm n Kuresol
Location, Kuresot District Rift Valley
Province, leading ta loss of Lves and
destiuction uf property

Onur ahout January 2UGE duning the
Pust tlectionVholence penod, killed and/
or patiupaied i the killmg of Gvians al
Musereth Ladrg Lenit i Muserech
Loeaton of Esagert Dovision Kaiba'ek
Distiet Kift Valley Province whilt etbtac
profthing along Raviiie-Nakurg Road

On ot about Janvary 2008 during Lhe
Post Election Violence punod, killed and?
ot pariiaipated n the killing uf uvihans 31
Muserechi Treding Centre, in Muserechs
Location of Esagen Divsiun Koibatek
Distuact Rult Valley Province, whike ethac
profiling dluny Raane Kokuru Road

(n o1 about January 2008 dunng the
Post e cuon Viotence penod, killed and/
or partiapased i the kilfing ot civilians at
Museroth Tiading (entie in Muserech
Locatwn of [sagent Divinon Kuibatek
Distueet Rift Yalley Provinee, while ethime
piotihing aleny Rawne Hakusu Road

On diverse dates in 1998 while serving
as Wie qred Chiel for Madome Lovation
within Turkana East Distuctm Rift Valley
Province, duthonzed andfot directed the
kiling of cviliane wiihim the aforesad
aed

On or about January 2008 dusiny the
Post Liection Violmee pLaed, killed andf
ot partiapated in the killing of cralia s a1
Musercchi Trading Centre, in A userectu
Localion of Esagen Liision Kobarek
Distnct Kift Vailey Province while ethine
prefibng along Raviie Nakusu Koad

Some lme in 1964, planned, mshgated,
ordered and/ur abelled the invasien

ol Modngashe Ada arca ol fsiolon
caster e gion uaimed o 1for billed
wviians whiie forong them to mese inio
ConCenlmation ¢amps

As a mibtary offcer he was nvolved in
extrapudical killings dunng the 1998
Shifta wars which tool place within Iresa
Guyo and Turucho areas nedr Garba fulla

BATE OF NOTICE/
SUMMONS

17" Jonuary 2013

12 senaary 2001

17* Jonuary 2013

1/ Januory 2011

17 januory 2013

!
22 Januory 2013

22 Junuary 2013

RECEIPT OF
RESPONSES
HEARING

T ebruury 207

HATURE OF RESPONSE

Allcyattans derued Reguest
for parficubars

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertale
furtherinvestigations

Recommendation to

the Director of Public
Prosecutions to undertake
furthet Investigations

Recommendation 10

the Director of Public
Prosecutions to undertake
furtherinvestigations

a

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations,

Recommendation to

the Director of Public
Prosecutrons 1o undertake
further investigations

Recommendation to

the Dlrector of Public
Prosecutions to undertake
further investigations

Recommendation te

the Director of Public
Prosecutions to undertake
further investigations
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NAME

KItA NGUSO
TIRCALATR/DTON 3

CHIEF OLENKOt
RO TR G717 A

DIDA KALICHA
TIRC/LATRACT2/13

DAVID MUSILA
TIROLATRAO73/13

MAJOR HALKANO
TIRCANTRIDZS3

OLEKEOKO
TRCLATRIOTS/AY

NULLY 50MG
TIRC/L/ITRIG76/13

ALLEGED VIOLATION

Between 1582 and 1983 during the
tanll 1 hetween saddents of Nralae
arca and Nzalae Group Ranchers, as
Chanman he planned, st gated
ordricd and: ¢r abetled torlure and
forceful eviction afresidents of Nzalae
from the area was involved in the
lagting uf proprety helong to Mzalac
wsiderts

In ke yeirs 1977 1978 and in 1987

sspernlly Lod @ cranolvout e

farcefully ewacning nan Maas.s from
Kalembuwani village Kapatai Location
Kapuacla Tistrct, Rt Valley Provinee

Inthe year 1967 dunng the Shifta war
while participating in 4 $late operation,
invaded the Waro Beran commu ity in
Marhuro village of Gatka Tella m [2s1e n
region, and mamed andfor summarily
exccnicd readang

Between 1082 and 1983 dunag 1he
rondlic] e e e renidenis of Meala
area g Hiatae Croup Ranchors g
Chairman, plarne ¢, ishigated ordered
and/or abetted latture and terceful
cwchon ol residents of Nzalas inm
inearea wasinvalved mthe 1o 1ng
ol property belong 1o Nzalae residents,
it 1988 as @ Member of Parliament for
Mwingi Canstituers g, unduby inMisng
the dimissal of arca s administrative
olficers wlho did oy <tpport vour
nterests regarding the disputed fana
n Nzelae

While partiapating in 3 Stale operation
during the Shifta wars between 1564 ard
1967, wathin Bisan Dero ares ne Garba
Tulla he drove peonle inte concentiation
ramps cxeruled them and Lillnd therr
Iivesiock

He planned, instigaied ardeeed amg?

of abeited several raids ang Inieetl
cvictions dunng the Kalembwan: ethmic
tlashes of 1972 and 1992

On 20% June, 2005 plarncd instugated,
ordered and/or abetied the foireful

l
!
\
\

DATE OF ROTICE/
SUMMDNS

22 January 2013

FOm b paaey 2318

™ lanunry 2013

17" lamuery N7

22" faniwry 2013

22 January 2071

224 Jon sty 013

RECEIPT OF
RESPONSE/
HEARING

21 fehrary "R

157 Febroary 2013

NATURE OF RESPONSE

Allegations denied

The all~gations were

COMMISSION'S FINDINGS &

RECOMMENDATIONS

Recommendation to
the Director of Pubhc

Prosecutions {o undertake

further investigations,

Recommendation to
the Director of Public

Prosecutions Lo undertake

furtherinvestigations

Recommendation to
the Director of Public

Prosecutions to undertake

further investigatinng

Recommendation to
the Derector of Puble

Prosecutrons te undertake

{urther investigations

Recommendation to
the Director of Public

Prosecutions to undertake

further investigations

I Pacommendation te

the Director of Publc

Prosecutions Lo undartake

further investigations

The Commission’s

malicions and motivated by
politics

inyestijations revealed
that the allegations were
maliaious and the matter
wasmotivated by politics. It
was recommended that the

eviclion of members of Gabbra
cammuniy from Sakn Consttuency in
Marsahi

matter be lard to rest
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NAME

ADAN CHUKULIZA
TRCANTRICTZS

ROBA ODHA
TIRCALAIR/CTE/13

NGIYE KIMANI
1RCAATR/0B0A3

GALGALC GURGURD
TIRCAATRI081/13

NZIOKI KILETA
VRULMRAEHN

OWINO OTANDA
TIRC/LATR/088/13

DTULD SUSTUS QTULD
VRCALANTRIO¥/13

142

LY

ALLEGED VIOLATION

On 20" June, 2005, plauned mytigated
ordered and/or abetted the forceful
eviction of members of Gablra
comtumty frosn Saku Constituency
Marsabit

On drverse dates between 1964 and
1969, he planned, nstigawd, ordered,
ordered comimitted and/on abetied
kllings n Garba lulla Town

He planned, msnugated, erdered and/
ol gbetted scveral rads and Torerful
evachians during the 1973 and 1992
Kalembwan ethin elashes

Some time n 1969 he urdawdul'y arrested
and detamed innocent ¢nihians m Manylla
aftet which he bundled them m a lurry
and executed them mn Tolkoty 2122

Between 2001 and 2064 while leading
agraup talled"Wdievieliks | he mated
members oy ne which od lororue
and grieveus harti tu nngeentindradu s
furcelul eviction, arsoiyand luoting of
propuily, rape Jnd sexual abuse on
residents of cerram two villages

Cnor about late 2008 and ealy 2009,

m the company of Mr Oiulo Justus,

Mr Ahdalla, Mr Oduar and Mr Qscar
Loreh, authored and autherized the
sending 81 had kinowledge of wd/er
senl Lhredloming beaes 1o the members
of (he Kikuyu dnd kamba cominuniles
Inving wilhim Mathare North requiting
{hens 1o vacale the area of face repnsals
froms the authors for, inter alia, Gusmg
an escalaton of rent within Mathare
Noith area, then association of peiceived
assuciation with the Mungiki sect

On ar about late 2008 and carly 2009,
n e company of Mr Owing Oanda,
Mr Abdatla Mi Odeor and M Oscar
Lorelt, authored and authored the
sendmg of, had kinowledge of anglor
sent thuesteming letters Lo the memnbers
of the Kikuyu and Kenha communities
living witlin Mathare North requining
them to vacate 1he ared or lacew
repnsals from the authors for inter atia
causing an escalauion of rear within
Mathare North area, thew associanon ol
percerved asscoation with the Muagikl
sert

DATE QF NOTICE/
SUMMONS

227 Junuury 2013

22 Junuary 2013

22~ luruary 2003

224 Junuagry 2013

25" funary 2013

25* Juriary 2013

RECEIPT OF
RESPONSE/
HEARING

2274 Febriary 2013

NATURE OF RESPONSE

The aliegatwis were
malicous and motivated by
politics

COMMISSION'S FINDINGS &
RECOMMENDATIONS

The Commussion’s
investigations revealed
that the allegations were
malicious and the matter
was motivated by politics tt
was recommended that the
matter belaid to rest

Recommendation to

the Director of Pubhic
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to order
further investigations

Recommendation to

the Director of Pubhic
Prosecutions 10 undertake
Turther investigations

Racommendation to

the Director of Public
Prosecutions to undertake
investigations

Recommendation to

the Durector of Pubhc
Prosecutions 16 undertake
further investigations



112

13

114

n

(v

NAME

OSCAR LOREH
TIRC/LATR/090/13

NOAH NONDIN ARAP TOO

TIRC/LATR/O9

MR ODUOR (aka Kiritho)
TIRG/LATR/092/13

CAPT GITHIORA
TIRC/LANTRA095/13

ALLEGED VIOLATION

On or about late 2008 and ecarly 2009,
in the company of Mr, Otulo Justus,
Mr. Abdalla and Mr. Oduor authored
and authorized the sending of, had
knowledge of and/or sent threatening
letters to the members of the Kikuyu
and Kamba communities living within
Mathare North requiring them 1o
vacale the area or facew reprisals from
the authors for, inter alia, causing

an esealation of rent within Mathare
North area,

While serving as a Director and/or
senior officer of the Special Branch
anor about May 1995, directed and/
or facilitated the killing of Senior
Superintendent of Palice Bernard
Nganga Kahumbi who was attached to
the then Special Branch Division after
he allegedly refused, failed and/or
neglecied to execute an unlawful order
to kil a named prominent person. In
the alternative, it is alleged that he may
have been involved in covering up the
cause of the said death,

On or about late 2008 and early 2009,
in the company of Mr. Otulo Justus,

Mr. Ahdalla and Mr. Oscar Loreh, he
authored and authorized the sending
of, had knowledge of and/or sent
threatening letters to the members of
the Kikuyu and Kamba communities
living within Mathare North requiring
them to vacate the area or face reprisals
from the authors for, inter alia, causing
an escalation of rent within Mathare
North area.

Following the attempted coup of 1
August 1982, and while serving as
captain with the Kenya Army , he
allegedly authorized and/or unlawfully
detained Commissions' Witness NRB
80 for 71/2 months without tnal at
Kenya Air Force —Eastleigh Barracks
and Naivasha. He further required
of him to implicate another named
officer as also having participated in
the planning of the coup so that the
witness could secure his own release
from detention.

DATEOF NOTICE/
SUMMONS

25" January, 2013

25" January 2013

25" January 2013

25" January 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

e FOUR

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations,

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

143



L] NAME
116 | MR ABDALLAH
TIRGLATR/O96/13

117 | HONWILLIAM OLE NTIMAMA
TIRCAATRO9INS

1'8 | WILLIAM OLE LITIEY
VRC/L/TRACSE/ T3

119 | KWAMBAI
TIRC/LIU99/13

120 | KEMBOI
TIRGLATRAO100/12

121 | DUNCAN KAGAMRO
Polie Officer
TIRCANTH/GI01,13

144

[

ALLEGED VIOLATION

On o about late 2008 and carly 2009,
in the company ef Mr Utulo Justus

Mt Oduur and Mr Oscar Loreh, he
authored and authonzed the sending
of, had knowledge of and/or sent
threaleming lettess 16 the members of
the Kikuyu and Kamba cammuniuies
ltvmg within Mathare North requiring
thei o vacale the arsa o lace 1eptisals
tfrom the aurhors for mder dha, Lusing
anescalaton of rerl withan Mathare
Nurth a-e1

Sou# lime 1 the year 1992 at differem
jocations and as a tespecled Maasal
leader and elder, made utterances
capeble of incitmg  thnic viglence
aqainst ngn Maasal connnunity
inembets lving tn Encusupubia of Narwh
Distict and garticulatly withu Sislagara
awd Thiy ied to the kitlings of scores o
wdividuals, destruguinn ol propenty and
mdss evichions

Some tme a the year 1942 35 the
local area Assistant Chie’ led a groug
of Maasal youths in a violent altack
targeting nen Madasai consinunity
membets living in Sintagata,
Enoosupukia, Narok Distret, luading lo
the Fllimg of mdivaduaty destiuciion of
properly and mass evictions

Some lme n the month st June 2086
while i e company o' sume palice
officers, he arresled @ youth by the
name of Hery Kabera Mwangefom hiy
paients honee on allegations ol Eemg a
member of the outiawed Mung ki secl
and touk I to an unknown focation
He was Tater found dead with gunshot
wounds after aboul a week

That sume tsne in the year 2003 while
in the company of pulice ufficers, he
oversaw (he torching of Mama Mary
Karanja's Louse located al Kahiga Kog
village of muranga Distuct, following
allegations that het sons were members
ol the outlawed Mungiki sect

Some lime in the year 2001 whe v (he
course af hus duty 25 {10 officer artached 1o
the Mutang g Police Stanon, he physialiy
assaulled Kenmeth Iungy Machana by
kicking lum hard on fus chest oecasicning
tum iUl ees n breatling fror winch e
sutcunibed to geath

DATE OF NOTICE/
SUMMONS

25" January 2013

25" Jenwary 2013

17 Jonugry 2013

24 Januor, 2613

287 Janwary 2013

28" Janvory 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

COMMISSION'S FIRDINGS &
RECOMMENDATIONS

Recommendation {0
the Director of Public
Prosecutions to order
further investigations.

Recommendatien 1o

the Director of Public
Prosecutions lo undertake
Turther investigations

Recommendation to

the Directer of Public
Prosecutions 1o undertake
further investigations

Recommendation 1o

the Director of Public
Prosecutions to undertake
{urther investigations

Recomm ~ndation to

the Director of Public
Prosecutions to undertake
furthes investigations

Recommendation to

the Durector of Public
Prosecutions to undertake
{urther investigations



122

123

124

125

126

127

128

NAME

SOLICITOR GENERAL
TRCGLATR/0102/13

COUNCILLOR OLE GETISHE
TIRC/ITR/0103/13

SIMEQN NG'ETICH
TIRC/L/ITR/0104/13

BENJAMIN LAMAL
TRCLATR/D10513

HON NORMAN G.K. NYAGA

GILBERT KITIYO
TIRCAATR/0B4/13

EPHANTUS NJUHIU
TRULATRA0T3/13

ALLEGED VIGLATION

Following judgment against the Attorney
General (on behalf of the State) in

Civil Suit Embu (MCC No. 385, Susan
Nieri Waweru v AG, the office failed to
honour the said compensatory judgment
wherein the Plaintiff had sued the
Attorney General following the unlawful
shooting and killing of her hushand, Mr.
Francis Wen: Kanyago

That some time in year 1992 in his
capacity as a local area Councillor, he

ied a group of Maasai youths in a violent
attack targeting non-Maasai community
members living Sintagara, Enoosupukia,
Narok District. This led to the killing

of scores of individuals, destruction of
property and mass evictions.

That on or about 30" December 2007, at
Kendoo Farm, Burnt Forest, while in the
company of others, he stabbed to death
Mr. Henry Mugo Kinuthia,

On or about 1* January 2008, in the
company of other youths from the
Kalenjin community and while armed
with crude weapons,he participated

in the destruction and looting of
property belanging to the non-Kalenjin
community living in Kiambaa of Uasin
Gishu District of Rift Valley. Further, he
similatly participated in the torching of
Kiambaa KAG Church, an act which led to
the death of many innocent civilians,

He is alleged to have been involved in the
assassination of Crispine Odhiambo Mbai
while serving as the Chief Whip,

While a DCin Msambweni, he authorized
the arrest of residents of Nyumba Sita,
Msambweni, Kwale District of Coast
Province; intimidation, arrest and
unlawful detention of residents and
destruction of property

Some time in the year 2000 as the area
Coundilor, he illegally benefitted from
imeqular allocation of Hombe Forest
land, within Mathira Constituency 1o
the tune of 40 acres or thereabouts,

The said allocation is said to have

been orchestrated by the then Central
Provincial Commissioner, Mr. Peter Kiilu.

DATE OF NOTICE/
SUMMONS

28" January 2013

28" January 2013

28" January 2013

28" January 2013

23" January 2013

17* January 2013

RECEIPT OF
RESPONSE/
HEARING

19* March 2013

NATURE OF RESPONSE

The Commission was
unsuccesshul in establishing
his whereabouts for purposes
of effecting service,

| He denied the allegations and
gave a brief background of
Nyumba Sita and admitted
certain aspects of the facts

as alleged.

COMMISSION'S FINDINGS &
RECOMMENDATIONS

| Recommendation to

the Commission on
Administrative Justice
to investigate the
matter and report to
the Implementation
Committee.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations

Recommendations to the
National Land Commission
to undertake further
investigations



! NAME

129 | GATURUKY
DRCAATRID14/13

130 | JACK KANIA
LRG/L/NRA0Y5/13

131 | MRKEGA
TROCLATRI016/13

132 | PETERKIILL
TRCAMRG1213

133 | MWANGI KIBARA
TRULNIR/ONE/13

134 | MR NDIRAKIHIURIA
TRCANTR/DT9/13

146

ALLEGED YIOLATION

Some im0 1he year 2000 us the area
Counlor, he llegally benefited frum
inregular atlecalion of Kombe Furest
Jand, within Mathira Constituency to
the tune of 40 acres or thereabouts

The suig ablacanion 's sind lu bave

been orchestrated by the then Contnal
Provincial Commissionel, Mr Peter uly

Some Lime i the yeat 2000 as the area
Counuilor he dlegaily benetied from
meqular allocatron of Hombe lorest
land, wittns Mathiza (onstr ueney 1o
the tune uf 40 acres or thereabouts

The sard aliocation 13 said 10 have

bean crchestrated by the then Cenarsl
Piowincial Commissiunes, Mi Peler Kl

Some ume n Lhe year 2000 45 the aied
Couraior, he hegally benelited T
utegular dllogation of Hombe Forest
lard wilhin Mathira Constituency 1o
the tune of 4D acres or thereabouts

The said allocation 1y sa1dd 1o howe

been archest ated by the then Central
Provinciel Loinmissioner Mr Prier bi'u

As the Lentre] Provinee Provinuot
Commussionern the years between
1999 2000 speaibcaded the grabbing
of 2 240 acre prece of forest land
Muhutuinem Magutu Location e
also lleqally oversaw he excon uf
3000 acres of Hotnbe forest land and
inegularly atlocated it 1o lurselt and
others inc'udin g the then Mathia
Constituency MP Watu ‘Wanae Hon
Nyehze francs (who was then the
Mister n charge of forests) and a hosl
of local councilots

Sorne mie i the yeds 200038 the a es
Louncrlor, he llegally benehitled free,
inegular adlocation of Hombe Furest
land, witlin Mathua Constituenty tu
the une of 100 20es o1 thercabouls
The sud altocation s said to hawe

bean oichestrated by the then (entral
Provmcidl Commissioner, Mr Peter by

Some tune in the year 2000 23 the ares
Councilor e llegally Lenetited froim
sregular allocanan of Hambe Fargs
land, wintin Mathira Cunsiluency o
the tune cf 100 acres or theredhouts
The saud allocation s said 1o hawe

been crchostiated by the then Lenlral
Provinas! Commissioren, M1 Peter Xnly

DATE OF NOTICE/
SUMMONS

17 Januory 2013

1t saniniry 2073

1, " fanwury 2012

1/ famwary 2013

17 datuary 073

1/ lanuary 2013

RECEPT OF
RESPONSE/
HEARING

2HFebraary 2073

26™ Marchn2011

23 Marth 2013

NATURE OF RESPONSE

Ha demed Ihe aliegations

Afleganion denied

He demied the dllagations

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendations 1o the
National Land Commussion
to undertake further
investigations

Recommendations to the
National Land Commussion
to undertake further
Investigations

Recommendations to the
National Land Commussion
to undertake further
Investigations

Recommendations to the
Naugnal Land Commission
to undertake further
Investigations

Recommendations 1o the
National Land Commussion
to undertake further
nvestigations

Recommendations to the
National Land Commission
to undertake further
IIW!SIIgIlIOI'I!



136

137

140

141

142

143

144

145

NAME

PETER NGARI
TIRCLATRIO21/13

LT COL L.N.NYAKERI
TIRC/LATR/SITA

JOSEPH GICHOGO
TIRC/LATRAYV/1R

CAPT WILLIAM K. ROND
TRC/LATR/SITA2

CAPT C.B.MALOBA
TIRC/LATR/SIT/

DR. N.W.WAMBUGU
TIRC/LATR/SIT/S

JOHN.K.KIMARENG
TIRC/LATR/SIT/S

PIUS CHELIMO
TIRCLATR/SITA?

SAMUEL.M.MANGARE
TIRC/LNTR/SIT/B

ALLEGED VIOLATION

Some time in the year 2000 a5 the arca
Councilor, he illegally henefitted from
irreqular allocation of Hombe Forest
land, within Mathira Constituency 1o
the tune of 40 acres or thercabouts.

The said allocation is said 10 have

been orchestrated by the then Central
Provincial Commissioner, Mr. Peter Kirlu.

Iregular/illegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Society (Plot Nos. 147, 148, 149,
150, 151,152,153, 154,135, 156 and 157)

Iregular/illegal allocation of parcels of
land meant for Sitatunga Farmers Co-
operative Society

Ineqular/illegal acquisition of pareels
of land meant for Sitatunga Farmers
Co-operative Society (Plats no. 11, 12,
25 and 26)

irregular/illegal acquisition of parcels

of land meant for Sitatunga Farmers
Co-operative Society (Plot Mos. 170, 179,
180, 195, 196, 205, 206, 207 and 232)

Iregular/illegal acquisition of parcels
of land meant for Sitatunga Farmers
(o-operative Saciety (Plot Nos. 118,
119, 166, 167, 181, 182, 193, 194, 208
and 209

Ineqular/illegal acquisition of parcels
of land meant for Sitatunga Farmers
(e-operative Society (Plot Nos, 125,
126,127,128,129,130, 131,132,133
and 134)

Iregular/illegal acquisition of parcls of
land meant for Sitatunga Farmers Co-
operative Society (Plot Nos. 191 and 192)

Iregularfillegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Socicty (Plot Nos. 93, 94, 95,
96, 97,98, 99, 100, 101 and 102}

DATE OF NOTICE/
SUMMONS

17* January 2013

8" tebruary 2013

18 February 2013

8" February 2013

&* February 2013

8" February 2013

8" February 2013

8 February 2013

8§ february 2013

RECEIPT OF
RESPONSE/
HEARING

26" March 2013

6" March 2013

20 March 2013

1" March 2013

28" february 2013

12" March 2013

NATURE OF RESPONSE

AMlegations were denied.

The owner is deceased, but
documents of ownership were
supplied.

Summoned for hearings on
10" April, 2013; failed to
attend

|
The witness requested

for more information and
claimed that TRANS NZOIA/
SITATUNGA/100 15 A first
registration under the
Registered Land Act, whose
effectis preserved under the
Land Registration Act, 2012.

Allegations denied. Evidence
of ownership supplied.

The family stated that the
witness was deceased and
the family was yet toinstitute
succession proceedings. A
letter was written to their
lawyer who never responded
to the allegations.

The allegations were denied
by the witness' family, who
claimed to be a purchaser
for value without notice
Documentation in support of
acquisition were supplied.

The allegations were denied
by the witness family, who
claimed to be a purchaser
for value without notice
Documentation in support of
acquisition were supplied

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendations to the
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation ta the
National Land Commission

| toundertake further

investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

117



140

147

148

149

150

151

%

153

154

159

156

157

NAME

TOM IMBWAGA
[IRUGLNTRASITIY

WALTER KIPTARUS
TRCAMRASITAND

AUTTO TOROITICH
HRULATRISITIN

CHEBH CHEMWEND
TIRGLITRASITAIZ

CHARLES KOLONGE!
TRC/LATRISIT/ 14

JOHN N KINGARA
HRC/LATRASITATS

JOHNSTONE O NYAMIAKA
TRULATRSITNG

WILLIAM K ROND
[IRGLATRASIT?

ELIZABETH NYAKOTHE
TRGLATRINTAE

TOM W. WASWA
TIRCGUIR/SITANY

SGT. 3 ASKIMENE
TRCALATRISIT/20

WYCLIFFE S, WERUNGA
TIRGLATR/STI

14R

O

ALLEGED VIOLATION

Inegular/llegal acqursition of parcels
of land mcant for Sitatunga Faimers
(o-operalive Soiety (Plot Nos 228 229
and 230)

Imeguln/ilegal acquisition of parcels of
land meant for Statunga Farmers Cy
opetative Sociely (Plat Nos 221 and 213) |

Inregulat/illegal acquisition of parcels of
land meant for Statunga farmers (o-
operative Society {Plat Nos 231 and 233,

iregulacfilegal acquisition of parcels of
land meant for Sitatunga farmers Co
operative Sociely (Plet Nos 234 and 235)

Inegutar/illrgal acquisiion of parcels of
land meant lor Satunga farners (o
aperative Spcty {Flot Nos 225)

frregulatAillegal uequintion of percels of
land meant lor Snatunga Farmers {o
opetative Society (Plot Ko 273)

Irreqularfillegal acquistwn of parcels of
land meant for Sitatunga farmers Co-
operative Socely (Flotus 221)

lireqularallegal acquranon of
paicels of land meant for Sitatunga
Farmers Co operalive Society (Plol
Nos 16 17 18,13,20and 21)

Irnegulariltegal aequisition of parcels of
land meant for Sitatunga Farmers Ce-
operative Sociely (Plet Nos 145)

Irreqular/lieqal arguisiton cf parcels of
land meant for Suatunga Farmers Cy-
operauve Sociely (Plut Nos 140)

Iregulasfillegal acquisition uf pargels of
land meant for Sitatunga Farmers Co-
operative Sotiely (Plat Hus 123 and 188)

trregularilicgal acquisttion of pazcels of
land meant for Statungz Farmers Co
uperalive Spacty (Plot No 144)

DATE OF NOTICE/
SUMMONS

H* lebruary 2013

&8* February 2013

e February 21113

g February 2013

™ Iebruary 2013

5 Februay 2013

& February 2013

B februury 2013

& February 2013

8 February 2013

o februgry 2013

& Februory 2013

RECEIPT OF
RESPONSE/
HEARING

18" March 2073

6 farch 073

FoMaieh 2013

NATURE OF RESPONSE

The alkeganons were demied
by Ihrwatpess' Tannly who
tlaim o e a purchaser

for vatin without nolice
Documentation n support of
acquisiiian were supplicd

The allegations were

denwd by the witness
Documentation in suppert of
acquisil»an were supphied

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commussion
to undertake further
Investigations

Recommendation to the
National Land Commission
to undertake further
nvastigations

Recommendation to the
National Land Commussion
to urdertake further
investigations

Recommendation to the
National Land Commission
10 undertake further
Investigations

Recommiendation to the
National Land Commussion
to undertale further
investigations

Recommendation lo the
Natignai Land Commission
to undertake further
Investigations

Recommendation 1o the
National Land Commission
to undertake further
Investigations

Recommendation to the
National Land Commussion
to undertake further
investigations,

Recommendation to the
Natipnal Land Commission
to undertake further
investigations

Recommendation to the
National Land {ommission
to undertake further
Investigations,

Recommendatian te the
National Land Commission
to undertake further
nvestigations

Recommendation 1o the
Natienal Land Commission
to undertake further
inveitigations



158

159

160

161

162

163

164

165

167

168

169

NAME

CYRUS WANANGWE
TIRGLITR/SIT/22

MWANGI KABURA
TIRC/L/NTR/SIT/24

JAMES MWALA
TIRGLATR/SIT/ 25

JOHN J. LETTING
TIRGUITRALYV/26

JOHN M. MARITA
TIRC/LMTR/SIT/27

JULIUS S. KUNDU
TIRC/LATR/SIT/ 28

SGT. G. K. KIPKURUI
TIRC/LNTR/SIT/30

J. K. KOSGEY
TIRGLATRAYV/31

AMBASSADOR BETHUEL
KIPLAGAT

CPLV.MUTUNGI
TIRC/LATRILYV/3T

A.MAKILA
TIRCANTRALYVN

ALICE CHEPKEMOI
TIRGLATRAYV/2

ALLEGED VIOLATION

Irreqular/illeqal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Saciety (Plot No. 124)

Irrequlat/illegal acquisition of parcels of
land meant for Sitatunga Farmers Co-

| operative Society (Plot Nos. 123)

Ireqular/illegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Society (Plot Nos. 116,117,168
and169)

Imeqular/illegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Society {Plot Nos. 227)

|
Ieqular/illegal acquisition of parcels of

land meant for Sitatunga Farmers (o-
operative Society (Plot Nos. 222)

Irreqular/iliegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Society (Plot Nos. 237)

Irreqular/ilicgal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Secicty {Plot No. 14)

Irregular/illegal acquisition of parcels
of land meant for Liyavo Farmers Co-
operative Society (Plot Nos. 188)

lllegal/irreqular acquisition of land in
Liyavo Farm, Kitale

Irrequlat/illegal acquisition of parcels of
land meant for Sitatunga Farmers Co-
operative Society (Plot Nos. 121)

Imegular/illegal acquisition of parcels
of land meant for Liyavo Farmers
Co-operative Society (Plot No.7) (25
Hectares)

Ireqular/illegal acquisition of parcels
of land meant for Liyavo Farmers Co-
operative Society (Plot Nos. 110)(S
hectares)

DATE OF NOTICE/
SUMMONS

8" February 2013

& February 2013

& February

6" February 2013

& February 2013

& february 2013

& February 2013

12* February 2013

& February 2112

12* February 2013

12* February 2013

RECEIPT OF
RESPONSE/
HEARING

6" March 2013

6" March 2013

18" March 2013

& March 2013

18* Morch 2013

6" March 2013

NATURE OF RESPONSE

The allegations were denied |
by the witness' family, who
claimed to be a purchaser

far value without notice.
Documentation in supporl of
acquisition were supplied.

Aletter was sent from
Advocate, requesting to
be furnished with more
information.

He denied the allegations
and supplied documents in
support of ownership.

He denied the allegations
and supplied documents in
support of ownership,

He denied the allegations
and supplied documents in
support of ownership.,

rOuR

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations,

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations,

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations.

149



170

N

172

7

174

14

176

177

174

179

NAME

ANDREW K SIKA
TIRC/UMRAYY/Z

BENJAMIN K CHEPSAT
TRGLATRILYYIS

ANDREW M ONDIEK!
TRC/LATR/LIV M

BENJAMIN K KATTAM
TIRCLNRAYYA

CHARLES KIGEN
TIRCAATRAYYSZ

DAMIEL KAMAU MUNA
LRGLMRAYN S

E OKINYI NANGA
TRUGLATR/LYY/1Q

DAVID KASUTQ
URCA/ITRAYY/M

DIANAC W IMBOGO
TIRGLATRILYYA2

DORCAS CHEROTICH
TRULATRAYN /T

DR MUKASA MANGO
TIRGALAIRILYVA

DR ESTHER K KEINQ
TRGLATRAYVAS

[

o POUD

ALLEGED VIOLATION

Inegulaifillegal acguisiton of parcels
of land meant fos 1 yavo fanners Co-
aperative Socicty (Plot Kes 83)(10
hedlares)

Tnaguian/ilfeya' acquisinen ol parcels
of land meant for Liyavo Faniners

Co openahive Society {Plot Nus 943
hectaies)

Iregularfilleyal acquisinen of parcels
ol land meant for Liyavo [armers

{o operative So0ety (Plat No 15)(5
hectaigs)

Iregutarfille gal acquisition of parcels
ol land sreant for Liyav Fanmets

(o opetaline Sotiety (Piut Nu 9420
hectares)

Irregularfilegal acquisitwn of parcels
of land meant for Liyavo Fanness

o operatve Society (Plot Ko 118)(5
leciares)

[treguiarllegal acquiston of parcets
of land mica u for Liyavo Latimets

(o operative Souety {Flat No 108)(S
hecwres)

lrregulai/ Negal acquismon of pascels
of fand meant for Liyavo Farmers (o
operative Seaiely (Plol N 130)(20
hectares)

Ireguiai/iliegal acquisy ion of parcels
of land meant for Liyave [armens

(o operatve Sociely [Plat Ho 169)(5
hectares)

iiregular itlega) acguesitien of parcels
of Land me iy Tor Liyava Fanmers

(o uperdtive Saciety (Plot No 923(5
heclares)

Irregular/il 2yl awgursiion of parcels
ol land i ant fon Liyave Farmers

Co operiie wuciely Plot Ne 172)(5
hactaresd

Inequtar/illegal acquisition of parcels
of land meant for Lyavo Faniners (o
operative Scriely (Plot No 133150
hectares)

irregular/tiegal acquisition of patcels
ol land meant far Liyzvo Farmers (o
operative Sociaty (PlotNo 187110
heclare.)

DATE GF NOTICE/
SUMMONS

12 february 2013

12 tebrvary 2013

12* February 2013

12" february 2013

12" February 2013

12 Tebrugry 20013

12" february 2013

12 February 2013

12 Februury 2013

12th February 2013

12th Tebruary 2013

12* February 2073

RECEIPT OF
RESPONSE/
HEARING

1 March 2013

26" March 2011

NATURE OF RESPONSE

He demed the alieganons
and supphed dotuments in
support of ownership

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commussion
to undertake further
investigatiens

Recommendation to the
National Land Commission
to undestake further
nvestigations.

Recommendation to the
Natlonal Land Commission
10 undertake further
Iinvestigations

Recommendation to the
Natlonal Land Commission
to undertake further
investigat:ons

Recommendation to the
Nanonal Land Commission
to undertake further
investigations

Recommendation 1o the
Rational Land Commission
to undertake further
investigations

Recommendation to the
National Land Commissien
to undertake further
investigations

Recommendation 10 the
National Land Comemission
to undertake further
investigations.

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation to Lhe
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commissian
to undertake further
investigations

Retommendation to the
National Land Commission
to undertake further
invastigations



H
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184

185
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s

149

190

NAME

DR J A TINDI
TIRGLATRAYVAS

ELIZABETH W KINYANIU!
TIRC/LATRALYVA S

ELLY K SiGOT
TIRC/ALATRAYY D

HONM EZEXIEL K BARNGETHNY
VRCLATRAYV/20

FRANCIS K.CHEROGONY
TRCAATRILYW 21

FRED CHEROTWO
TIRCLATRAYY2?

GFORGE K KANGOGO
TIRCLATRALYV/23

HARISON OPEMI
TIRC/LATR/LYV/24

IBRAHIM © KUTAY!
TIRCALTRILYV/2S

INGATI MUKUNA
LRCILATRALYVA2G

15 ONGUKO
HROLMR LY/ 27

IAMES K LETING
TIRCALATRAYV28

ALLEGED VIOLATION

Imegularsillegal acquisition of parcels
of land meani for Liyavo Farmers (o-
operative Secicty (PloL Ns 248 and 249)
{5 hectares)

Irregularliegal acquesition of parcels
of land meani for Livava Farmrrs (o
aneritive SnogtyPlgt e 740 o T
t0hieclares)

Irrequlariflegal acquisitinn of parcels
afland meant fps L pave Farmors

[n operative Soricty {Plar B 20415
hectares)

Inegularegal wquignsr el preels
of land meant for | iyave Tarmers

O aperatiae Sonicty tPlor s 3150
hectares

Inegularfillegal acqusitinn of parerls
nl lancl meant for Ligave farmers

Lo opcratve Sociely {Plot Ko 53150
heaares)

iireglar/ilegal acguisiben of parcess
of land meant far Liyavo Farmers

{0 operatve Socety (Plor Nn 2018
hedtarest

lereqular/illegal acquisition of parcels
of land meant far | iyava faimers
Co-operalive Sacicly (Pl Ny 35)(5
becrarcs)

Irreguiar/illeqal acquistion of parvels
of land meant far Livavo Frrmers

(o opcraive Society (Plnt K 24)(§
hegtaigs)

triegular/fegal dequss tem of parcele
of land mrant for Liyave Tarmers

(o operative Soctety [Plol No 19)(5
hectares)

Inrcgularfllegal acquisivon of parcels
of land meant for Liyavo Farmers (o
operanve Sociely (PleiNo 2425010
hectares)

Irequlatilicqal acquistiian of parcels
ofiand meant for L. vavo Farmers
{o-operatwe Souety (Plot No 87)(5
hretares)

Tnequlardlegal acquiston of pargels
of land meant fer Liyaya Tarmery

(o aperatve Society (Plot b 113(S
kectares)

DATE OF ROTICE/
SUMMONS

127 February 2613

1> February "0

12" February 2173 r
1Y Fehvary 2013 ‘

I

|
120 Fubpary 2010
12X Tebnaary 2073
1Y Februrry 2013
12" Fehruary 2013

12 fetrian 013

12° February 2013

12* Fehruar 20093

12" Fehroary 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

|
|
|

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
Kational Land Commission
to undertake furthey
investigations,

Recormmendation to the
National Land Commrssion
to undertake further
Investigations

Recommendation to the
National Land Commisston
Lo undertake further
investigatians

Recememendation to the
National Land Commussion
to undertake further

investigations

Recommendation to the
National Land Commussion
to undertake further
Investegations

Recommendatton to the
Natienal Land Commission
to undertake further
investigations,

Recemmendation fo the
Natronal Land Commission
to undertake further
investigations,

Recommendation to the
Natlonal Land Commission
lo undertake further
investigatians

Recommendatron to the
National Land Commission
1o undertake further
mvestigations

Recommendation to the
National Land Commussion
to undertake further
investigations

Recommendation to the
Nationaf Land Commission
to undertake further
investigatigns

Recommendation to the
National Land Commission
to underiake further
Investigations
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194

9%
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157

193

199

200

i
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i

NAME

JAMES TIRENI
TIRCLATRILYY/29

JAPHETH KEGOKO
TIRCALTRIALYVZ 30

CPL § KEITARY
TRCLATRASITY

JOHN BORE
RCANTRAYY/S?

J0HN KIBERENGE
VIRCAMRBIYY/IS

KIPTOLO ROTICH
TRULATRAYY/34

KUTQ A KOGU
TRCALATRILYVI2S

LEAH CHEMUTAI
TIRC/LATR/LYV/36

MICAH K CHESEREM TRT/L/
IR/LYV/37

MICHAEL.K MAINA
THRULATRAY 37

MICHAEL K SANG
TIRGLATRAYY/3S

MILKA K ONYONL
TIRCALATRAYV/40

ALLEGED VIOLATION

liregularfiliegal acquisition of parcels
of land incant far Liyavo Fanners

{o operative Society (Plol No 36)(2C
hectares)

Irregulathllegal acquisition of parccls
of land meant for Liyavo Faringrs

fo opeative Souciy (Plot No 115443
healaes)

hregutarsillegal acguest” wn ol Bicels
of land meant for Liyavo Farmurs

{0 operative Souiety {Plot No 11){5
hedtares)

Inegulat/ilegal wequisitian of parcels
of Yt meant for Liyave fariirrs

(o uperative Sctiety {Plot tie 3320
hertares)

iregulat/illegal acquasinon of parcely
of laad meant Jur cpann Rinmers

(o operative Sociely {Flot No 34,20
hegrares)

Iregular/llegal acquisit an of patcels
of and meant fur Liyave fasmers
(o-uperative Suoely {Plot No 123)(5
hectarst

Ineqular/tlegal acquisition of parcels
of lard meant dor Liyavo Famets

(o opuiatve Soaety (Plot He 13513
hectares)

IrregulwAllegal acguisiion of parcels
ol land meant for Liyavo Fanmers

(o operative Sociely {Pot No 176)(3
hectares)

Inegularhilegal acquisinien ¢f parcels
of land meant for Liyavo Farmess

(v operauve Seacty {Plot No 8 (20
hectares)

\regular/illegal acgunsition of parcels
of land meant for Liyave [ armets

Co opeatve Society {Piot No v (30
hectares)

Irregutai/itegal acquistiien of panels
of fland meant for Liyava Farmers

(o operative Souety (Plot No 820
heaares)

Ireegularfillegal acquisition of paicels
of land meant for Liyavo [atmers

o vperatire Suaety (Plottie 230
heetares)

DATE OF NOTICE/
SUMMONS

12* February 2013

12* Fetruary 2013

12 Tetuory 2013

12 Febiury 2013

12" February 2613

12 February 2013

L}

12" februery 2013

2 Febraary 2013

1* Febiuory 2012

12 February 2013

12* Feluary 2013

2 february 2011

RECEIPT OF
RESPONSE/
HEARING

harch 2013

NATURE OF RESPONSE

He denied the allegations
and supplied documents in
support of the acquisition

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commission
to undertake further
investigations,

Recommendation to the
National Land Commission
to undertake further
nvestigations

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commussion
to undertake further
investigations

Recemmendation to the
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commussien
to undertake further
Investigations

Recommendation to the
National Land Commission
to undertake further
investigations

Recoinmendation 1o the
Natianal land Commission
{or further investigations,

Recommendation to the
National Land Commission
for further invesnigations

Recommendation to the
National Land Commussion
for further investigations

Recommendation to the
Nattonal Land Commission
for further investigations

Recommendation to the
National Land Commlssion
for further investigations.
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M
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NAME

MUTUNGE MISI
TIRCALATRILYY/A L

PM MAHERD
TIRCLATRALY VA2

PAUL K. CHERUIYOT

NELSON DSIEMO
TIRC/LATRILYV/ 44

PETER GICHUKITHUX U
TIRCALATRAYV /S

PETER M MANYARA
TRC/LITRAYY /6

REUBEN CHERUIYOT
TRC/LATRLYV/47

REUBEN KATAM
TIRC/LATRAYV 148

R M RAINA
TIRLAL/ITRALYY 438

ROBERT ONGWAE
TIRC/LATR/49

SILAKIMAIYO ARUSEI
TIRC/LATRILYV/SO

SILAS M. OMBENGI
TIRC/ALATRILYY/SY

ALLEGED VIOLATION

Irregular/firgal acquisinon of parcels
of land meant for Lyavo Farmers
Co-operatve Society (Piot No 1515
hectares)

Irregularfillegal acquiition of parcels
of land meant for Liyavo Farmers

o operalive Society [Plst Ha 14 120
heetares)

frregularallegal acquismion of pareels
ot land meant for Liyavo Farmers

(o operative Society [Plot Ne 911260
heetares)

lrrequivi/ifegal acguisimon of pareels
of land meanl for Livave Tarmers

(o operatve Sociely (Plot Ha 212 (5
hectares)

tregmarfilegal acquisition of pareels
ol land meant for Liyavo Fermers

(o opurative Society (Plot Ho 11245
hegtares)

heegular/legal acquisition ¢l parcels
of land meant far Liyave Farmers

(o operative Sociely (Plot No 131(20
hectares)

Iregular/illeqal acquitition of pariels
ot land meant "o1 Liyava Farmers
{o-operative Soriety (Plot No 30(20
hectares)

Irequiar/llegal acquisitian of parcels
of land meant for Liyavo Farrer:

(o operalwe Society (Plot No 55 (20
hettares)

Ireeqular/lieg! acquisiion ol i cels
oftand meant lor Liyava Farmers

(o oprralive Sac.ety (Plot Ho 81420
heclares)

Iregular/illegal acquisiian ¢l p el
of land meanl for Liyava Farmery

(o operative Sociely [Plot No 117 (5
hectares}

Irrequiar/\Vegal acquisttion of pareels
of land meant for Liyavo Farmers Co-
operative Socicly (Plnt No 125,176, and
127 {15 hectares)

Ineqularillegal acquisttion of parcels
of land mcant for Liyava Farmers
{o-nperative Sacurty [Plot ka 150 {10
hectares)

DATE OF NOTICE/
SUMMONS

12* Februnry ™13

12 Fehruary 2013

|
12™ Fehruary 2013

12 kehaany 2013

17 Fehraeg 013

12 feheaary WM

12% Februwryp 2011

12* Felnaary 3013

12 Fefernny S0l

12" Fehroary 2013

12" Fehrery 2013

12* Fehruary 2013

|
|

RECEIPT OF
RESPONSE
HEARING

:
N Rk 200y !

NATURE OF RESPONSE

Let ¢rrespondad to by

hames Blusicla Documents

nseppatt ol oreapanen
supplied

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commission
for further investigations

Recommendation to the
National Land Commission
for further investigations

Recommendation to the
Hational Land Commisyion
for further investigations

Recommendation to the
National Land Lommission
for further investigations

Recommendalion to the
National Land Cammission
far further investigations

Recommendation to the
Natienal Land Cammussion
for [urther mvestigations.

Recommendatron ta the
Kational Land Commussion
for further investigations

Recommendation to the
Natieral Land Commussion
to undertake further
investigations

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation to the
National Land Commussian
to undertake further
investigations

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation Lo the
National Land Commussion
to undertake further

| Inyestigations,
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NAME

SOLOMON ANJEGA
TIRC/LATRILYV/SS

SOLOMON LEBA OBUGR
TIRC/L/NERILYV. 4

STANLEY 0 NYAMBOCHO
URC/LAIR/LYV/SS

WILLIAM KEITANY
VRUANTRILYV S0

WILSON NATO
TIRCAARIO VA7

I T ONYONKA
TIRCANTRALYV/SE

STEPHEN KALONZO MUSYOKA
{Former ice President)
TRCAMPAY/TO?

CHAIRMAN, KITUL COUNTY
COUNCIL
TIRGAMP/LUICO?

GODFREY MUNGANIA
TIRC/AMP/LU/007

MAJ GEN (Rtd) JOSEPH
MUSOMEBA
TIRC/AMP/LU/OT

SHADRACK MUTIA MUIU
TIRC/AMP/LU/Q07

154

o

ALLEGED VIOLATION

hregular/iltegal dcquisiiion of parcels
of land meart for Liyave Farmers (o
operative Soucty (Ploi No 96 (Shectares)

irregular/illegal awguisition ol parcels
ol land meant Tot Liyave Faimers
(p-coctalive So0w ty (ICt No 124 .5
hedtares)

I Inegular/illegal arquisition of parc s
of land meant for Livavo Farmers
Co-operative Souely (PlotNo 173 (S
hectares)

tregula llegal scquisiion uf pareels
of land meand Tor Liyave Tarmens Lo
uperative Souety (Plut No 213 (05
hetties)

Inregubu/illegal acquistion of parcels
of land meant for Liyavo Fatmers

(o operatve Souiety {Piot Ko 93 (5
hectares)

Inegubar“iegal acquusibion of | areels
of land meant for Liyavo Fasmers Co-
upetative Souely (Plut No 121 (110
hettares})

In the yeer 1997, he and otl ers
parncpated in the fanding and
lactitation of an leyal group
“Kzbuithu™ that evicied wver 2,000
Tharaka famihes Alter the twction, he
and nthers awardud themselves uge
wracts of deserted land at Tholom The
miece on which Mwingi Cotlages stand
was irregularly and tlegally scquired

Inegulat allucation of land 1negular
aliocation of Plot Mo 224 belong 1o Kilimi
Self Help Group 1o a local politcian

Involved i the Mitheru massacse on 11°
Qclober 1992, by wirtue ef ns position
then as GO, where 5 people were killed at
Mithow wiltiage

Farticpated in the grabling of 20 U0
hecleres of land belongimg 1 19*
Mukaambita Ranching Elauneis
Coopriative Scuely, Sultan Hanud
Machakos

Parugipated . the grabbing of 20,000
hectares of land belonging 1o 159°
Mukaambita Ranching &F atmers
Cooperabve Sacicty, Sultan Hrmud,
Machakos

DATE OF NOTICE/
SUMMONS

12 February 2613

12k Februgey 2013

12" Februaty 2613

12" bebruury 2013

12% Februury 2613

12 February 013

1At 2013

19" March 2013

19 Morch 2013

¥ Maren 2013

19 Morch 2012

RECEIPT OF
RESPONSE/
HEARING

26" Murch 2013

5™ Aprd 2013

27" Muarch 2013

i Aprd 2013

NATURE OF RESPONSE

Aliegalon demed Documents
il support of uwnershg
supphed

He demed the alleganions that
I sponsored the eviction The
vendor for Mwing cottages
produted evidence of sale of
the praperty to Hon Kalenzo
Musyoka

lrgations were denisd

The Allegations denied and
dotuments of ownership
supplied

COMMISSION'S FINDINGS &
RECOMMENDATIORS

Recommendation to the
National Land Commission
to undertake further
mvestigations

Recommendation to the
National Land Commission
to undertake further
Investigations

Recommendation to the
National Land Commission
to undertake further
investigations

Recommendation to the
Nattonal Land Commussion
to undertake further
investigatiens.

Recommendation to the
National Land Commission
to undertake further
Invasbigations

Recommendation to the
National Land Commussion
to undertake further
investigations.

Recommendation to the
Hational Land Commussion
Lo underlake further
Inyestigations in regards to
Habuithu. The Commission
was satisfied with the
response 1ri respect of the
Mwingi collages.

Recommendation to the
National Land Commussion
to undertake investigations

Recommendation to

the Directot of Public
Prosecutions to undertake
further investigations

Recommendation to the
National Land Cammission
o undertake investigations

Recommendation (o the
National Land Commission
to undertake investigations



228
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230

M
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NAME

KALEMBE NDILE
TIRC/AMP/LU/007

HUSSEIN MAALIM
TIRC/AMP/LU/007

SWALEH A, BAJABER
TIRC/L0/106/2013

BONIFACE MGHANGA

TIMOTHY SIRMA
(Former Provincial Commissioner,
Nairabi) Bl

TOSHIBAI PATEL
(Former Seniar Lands
Officer,Ministry of Lands)

JOHN MWAURA
(Former Physical Planning Officer,
Coast Province)

ANDERSON KARIUKI
JAMES ISAAC

KING'ORI MWANGI and
Officers from the Special Crimes
prevention Unit;

SNR. SGT. PETER MUTHEE
SGT. NJOROGE

CPL. MBOGO

CPL. ZABED MAINA

CPL. ISARCSANG
PHILEMON MWAISAKA

ALLEGED VIOLATION

Participated in the grabhing of Kiboko A,
B and ( schemes in Makindu belonging
1o Muunganp wa Wanavijiji, Kinwezi
Constituency, and allegedly allocated it
1o his supporters, leaving out legitimate
squatters.

On or about 14™ February 1984, while
serving as Minister of State in the Office
of the President in charge of Provincial
Administration, State agents caused
several violations during the Wagalla
Massacre which is believed to have been
sanctioned by the Government,

Fraudulent acquisition of land in Koreni,
LR. No. 26781 allegedly belonging to
the Koreni community, Improper usc of
the Provincial Administration machinery
1o suppress the community’s dlaim and
evicting them

The I'sted public officers iffegally
acquired large tracts of fand in the
Miwapa Settlement Schemes and
Kijipwa Sertlement Scheme yet they
were not squatlers,

The officers were involved in cover-up
after extrajudicial killing of youths in
Malindi. An Inquest Court disagreed with
Mwangi's assertion that the slain youth
werc armed robbers and recommended
the prasecution of the officers and
directed him to arrest and arraign the
said officers in court, but he neglected
the order and/ or refused.

Grabhing of land measuring
approximately 81 hectares in Mtwapa.

DATE OF NOTICE/
SUMMONS

19* March 2013

19" March 2013

SthMarch 2013

RECEIPT OF
RESPONSE/
HEARING

& April 2013

NATURE OF RESPONSE

The allegations were denicd
hy the witness, and he

stated that he is the ane who
assisted the squatters to settle
in Koboko A.B and (

J He denicd the allegationg
and supplied documents in
support of the acquisition and
ownership,

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commission
to undertake further
investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

The Commission’s

investigations and perusal
of the documents revealed
no evidence of irreqularity.

Recommendations to the
National Land Commission
toundertake investigations.,

Recommendations to
the DPP for further
investigations.

Recommendations

to the National Land
Commission to undertake
investigation.
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NAME
HON JOHN KEEN

JULIUS L. SUNKULI

HON LUCAS CHEPKITONY
{former MP. Keno North)

KOMBO MWERU

NATHAKIEL TUM

ELIZABETH KEGODE

AINEAS INDAKWA, Clerk, County
Courcil of Trans Nzowa)

LAZARUS SUMBEIYWS

MAJOR (R1d)WANAMEIS]

CHRIS ABIR (MANAGER,
DOMINION FARMS , YALA}

156 P

e bl

ALLEGED VIOLATION

fraudulent dealing m land belorging to
Kabarani squatters

Winle serving as the area Member of
Pariament, he was mvulved in the
TurceTul evietions of persons within Trans
Mara on 24 bebruaty 1989 where lrees
wore lost, wotnen raped property lost

Ile itlegally acquired a jfarcel of land
Belonging to St Patnck Iten School

He illegally auguired land in Tebeson and
kaptich Fatm i Eldoret

acquned a parcct of land i Siatunga
Farm, Trans Heen

1

She s alkoged te have llagatlyhneyularly
acquired 2 parcel of land in Suaunga
farm Trans Nzoa

He 15 alleged to have been invulved in the
lraudulent allocalion of Chebarus Trading
Cenne, siluated m Statunga Farm

He s afieged to have nlegally/imregutarly
acyuited a parcel of land m Silatunga
Farm, Trans Hzora

He s alleged to have megally/regulaly
acquired a parcel o bind i Manidadh
Farm Trans Nzoa

The Cgmpany has been advérsely
mentigned inegards to the legal
cnaroachiment of private land pullution
and env.renimental degradation inYala

|
He 15 alleged to have dlgaity/uregularly

DATE OF NOTICE/
SEMMOKS

24" Februory 2012

24" Febroary 2012

!
1

RECEIPT OF
RESPOMSES
HERRING

NATURE OF RESPONSE

The witness responded Lo the
allegations and siated tha:
he was nol in Gavernment at
the tume

The witness appeared before
the Commussian an s

own voliion and produced
documents m support of hs
¢laim thal he had leascd the
land from 51 Patisck len, and
has since given 1t back

He appeared before the
{ommission duiing 1he
heanings m Kngle and
produced documents of
vanetship

She appeared before he
Commussion duting (he

Neatings nNarobr and

pieduced ducunents of
ownerstip

He appeared before the
{ommission during the
Yeanngs  Nairoby and
produged documents of
owncrship

He appeared befere the
Commission duning the
hearmgs aNavrobi and
produced documents of
ownership

Farted to honour inviatien (o
appear before the Connmission
on 8" Aprll 2013

L LRV

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendations to the
National Land Commission
to undertake investigation.

Investigations revealed
that the witness was not a
Member of Parliamentin
1989. The allegations were
therefore disproved

The parcel of land has since
been returned to its nghtful
owners. The allegations
were therefore disproved

Recommendation to the
Natlonal Land Commission
1o undertake further
investigations.

Recommendations to the
National Land Commission
to undertake further
investigations

Recommendations to the
Hational Land Commusston
to undertake investigations

Recommendations to the
National Land Commission
to undertake investigations

Recommendations to the
National Land Commussion
to undertake investigations

Recommendations

to the National Land
Commussion to undertake
Investigations

Recommendation to the
National Environmental
Management Authornity for
{urther investigations and
appropriate action.
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NAME

BISHOP, CATHOLIC
ARCHDIOCESE GF NYER!
TIRCAMP/LU/007

KINGFISHER FISHING INDUSTRY
TIRC/L/10/116/2013

ANUAR ALI “BAGRHUSSEIN"
TIRC/LN10/11772013

MUNYU INDUSTRIES LIMITED
TRGLA10/114/2013

ALLEGED VIOLATION

Alleged boundary dispute between Hill
Farm belanging to the Catholic Diacese
and the witness who appeared hefore
the Commission

The Company is alleged to have been
using its jetty fer purposes of drug
trafficking in Malindi and in the nearby
towns, The jetty has been used for illegal
sale, production , transport, movement,
and distribution of iliegal drugs and
controlled substances

The witness is alleged to ha¥e heen
engaging in drugs trafficking in Malindi
and the nearby towns, In particulars he
is involved in illeqgal sale, production,
transport, movement, and distribution
of itlegal drugs and cantrolled
substances

Forceful evictions at Msumarini with
the help of the state security agents
and the local provincial administration;
and encroachment into private land
under the false pretence of future
compensation and confiscation of
property, beating of victims of eviction;
environmental degradation of the
ecosystems adjacent to the industrial
areas, lack of audits and assessments;
violation of various labour rights.

DATE OF NOTICE/
SUMMONS

5™ March 2013

5™ March

§* March 2013

RECEIPT OF
RESPONSE/
HEARING

% April 2013

NATURE OF RESPONSE

The witness has had a
lang standing boundary
dispute with the Hill Farm
owned hy the catholic
church which has seen
the witness and his
family suffer persecution,
Another witness had been
charged with assaulting
one Father Ndumia at Hill
Farm, whereupon he was
harassed and assaulted by
state agents. There was
corroborative evidence of
the allegations of state
harassment on account of
the land dispute,

He denied the allegations.

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendations to the
National Land Commission
forinvestigations and
resolution of the dispute.
Recommendations to

the Director of Public
prosecutions to undertake
investigations in respect of
the claim of assault.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the Director of Public
Prosecutions to undertake
further investigations.

Recommendation to

the National Land
Commission to investigate
the circumstances

of acquisition of the

said parcels of land;
National Environmental
Management Authority to
undertake comprehensive
Environmental Audits and
sanction accordingly for
non-compliance; Ministry
of Labour to address the
concerns on the protection
of labour rights..
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249

50

NAME

MOMBASA SALT WORKS LTD
[IRCALN0A1212003

NENSALTLIMITED
TRC/LA10/109/2013

MALIND! SALT WORKS LIMITED
TIRGLAWTI01]

154 s

[N VEN

ALLEGED VIOLATION

Forceful eviclions at Msumanmiwith
the helpal the staie secunty agents
and the locat provinoial adimstration,
and encreachmentinlo pivate land
under the false pretenee of futwre
compensatiun and confiscation of
property, beating of wictuns of eviction,
environmentat degradation of the
ecosystens adjacent 19 the mdustoal
arcay, lack ol audits and assessments,
violation of vanous labour rghts

Torrelul eviction 2t Kadzuho i with
1he help of the state secunty agents
and the et provinoal admiustratior,
and encroachment inta private land
under the fa'se pretente of future
compensatior ar dconfistanion 3f
property, bealing of vichims of eviction
envitonmertal degradatiun of the
ecosystems adjacent to the industrial
arcas, lack of audds and agsessments,
violation of vanous labour rights

Forceful ewictions a1 Kambi ya Waya with
Lhe help of the state secunty agents
and the lecal movinGul admumistiation
and enaoachment into preva'e land
undur tie lalse pretence of future
ompensation and confiscation of
prupetly beating ol victims of pvicion
enviresmen al degiadation of the
ecosyslems edjacent Lo the mdustigl
areas, lack of aud s and assessments,
wiolztion of vauous labour nghts

DATE OF NOTICE/
SUMMONS

5™ Mureh 2013

5 March 2073

5% Rurch 2013

RECEIPT Of
RESPONSE/
HEARING

2~ Al 2013

NATURE OF RESPONSE

i
Allegations demed

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendanien to

the National Land
Commussion to investigate
the arcumstances of
acquisition of the said
parcels of land National
Environmental
Management Authonty to
undertake comprehensive
Environmental Audits and
sanction accordingly for
non compliance;

Munustry of Labour to
address the concerns on
the protection of labour
nghls

Recommendation to

the National Land
Commission to Investigate
the ciccumstances of
acquisition of the said
parcels of land, National
Envircnmental
Management Asthority to
undertake comprehensive
Envirconmental Audits and
sanction accordingly for
non-comphance,

Ministry of Labour te
address the concerns on
the protection of labour
nghts

Recommendation to

the National Land
Commssian lo investigate
the csrcumstantes

of acguisition of the

savd parcels of land,
National Enviconmental
Management Authority Lo
undertake comprehenstve
Environmental Audits and
sanction accordingly for
non tompliance,

Minustry of Labour to
address the concerns on the
protection of labour nghts



251

252

253

NAME

SOLAR LIMITED
TIRC/L15/2013

KRYSTALLINE SALT LIMITED
TRCALA0/110/2013

KEMUSALT WORKS LTD
TIRC/L10/107/2013

ALLEGED VIOLATION

Forceful evictions at Msumarini with
the help of the state security agents

and the local provincial administration;

and encroachment into private land
under the false pretence of future
compensation and confiscation of

property, beating of victims of eviction;

environmental deqradation of the
ccosystems adjacent 1o the industrial
areas, lack of audits and assessments;
violation of various labour rights.

Forceful evictions at Marereni with the
help of the state security agents and
the lacal provincial administration,
and encroachment into private land
under the false pretence of future
compensation and confiscation of

property, beating of victims of eviction;

environmental degradation of the
ecosystems adjacent to the industrial
areas, lack of audits and assessments;
violation of various labour rights

Forceful evictions at Kanagoni with the
help of the state security agents and
the local provincial administration;
and encroachment into private land
under the false pretence of future
compensation and confiscation of

propeity, beating of victims of eviction,

environmental degradation of the
ecosystems adjacent to the industrial
areas, lack of audits and assessments;
violation of various labour rights.

DATE OF NOTICE/
SUMMONS

§™ March 2013

§™March 2013

RECEIPT OF
RESPONSE

HEARING

|
3 Apnl 2013

| NATURE OF RESPONSE

Allegations denicd

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to

the National Land
Commission to investigate
the circumstances of
acquisition of the said
parcels of land;National

| Environmental

Management Authority to
undertake comprehensive
Environmental Audits and
sanction accordingly for
non-compliance; Ministry
of Labour to address the
concerns on the protection
of labour rights.

| Recommendation to

the National Land
Commission to investigate
the circumstances

of acquisition of the

said parcels of land;
National Environmental
Management Authority to
undertake comprehensive
Environmental Audits and
sanction accordingly for
non-compliance;

Ministry of Labour to
address the concerns on
the protection of labour
rights.

Recommendation to

the Natienal Land
Commission to investigate
the circumstances

of acquisition of the

said parcels of land;
National Environmental
Management Authority to
undertake comprehensive
Environmental Audits and
sanction accordingly for
non-compliance;

Ministry of Labour to
address the concerns on
the protection of labour
rights.

159
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255

NAME

ATHI RIVER MINING COMPANY
TIRC/L/10/108/2013

TIRC/AL/0113/201)

160

KURAWA INDUSTRIES LIMITED

ALLEGED VIOLATION

1he Comipany s mining aclivities have
resulted inland degradation through

luss ol vegetative covet, sail erwsion, ang
contamination of water souices and severe
dust and noise pollusion i Bondora Willage
As 3 result, the mhabnants have conleadied
respiratory aments and other occupational
long diseases

Blast gty Lies withy i the uarty aile
e fed 10 whid debne ly ng tito

the ieryhbounng residences, thereby
endangenng the hves of the mhabutants

Heavy vibnatiens frem rock stasting have
caused setious Cracks i howses and pit
[atrnes seme of which have cumbied

Thare g toncerns thy! e neceLy
eryunm e nlal ML A3sesneiLs wete
fal roicuyle d pics to the camimedcement
ul Uhe miming and Masting propcl

followirg several compdaints by the
inhabizants aganst the company, 1l

has n the past pronused to putin place
neasures 10 migate aganst these
eaviioninental tuncerns but has reneged
on them It has conssste-tly igngred o
1efused tu comply wath enviconmental
~equincinerts and cpecdiet i eclies

f o the Minrstry of L renment and
Hatura! Resaurcs

The Company has illegal y andfot
nteguiatly enpropriaied land belonygmg Lo
inbabmanis of Sambe destioyed L ees and
crops thereon, and converted the same 1o
aceess roads for 15 exclusive usage

forceful evictians &t Kanagoni with the
heip of the siate seurry agents atd
the loca! provinclal admimstiaten,
and enaoactinent miu prvate lad
under the (alse pretcnce of future
compensalien and confiscanion of
property, beaung of vicums of eviclion,
envirgnmental deyradatien of the
ecosystems adjacent to the industnal
areas, lach of audus and assessments,
vialation of various labour rights

DATE OF NOTICE/
SUMMONS

5™ Murch 2613

5™ March 2013

RECEIPT OF
RESPONSE/
HEARING

NATURE OF RESPONSE

Appeared before the
Commasion on 10" Apnl
2013

COMMISSION'S FINDINGS &
RECOMMENDATIONS

Recommendation to the
National Land Commission
to investigate the
arcumstances of acquisiton
of the said parcels of land,
Nationat Environmental
Management Authonty to
undertake comprehensive
Environmental Audits and
sanctian accordingly for
non-comphance,

Ministry of Labour to
address the concerns on the
protection of labour rights

Recommendation to the
National Land Commussion
to investigate the
arcumstances of acquisition
of the said parcels of land,
National Environmental
Management Authorny to
undertake comprehcnsive
Envwonmental Aud:ts and
sanction accordingly for
non-compliance;

Mimistry of Labour to
address the concerns onthe
protection of labour rrghts



List of Adversely Mentioned Persons in Official/Public Reports Relating to Politically
Instigated Ethnic Violence/Clashes

No. Name of the Adversely Alleged Crime/ Recommendation by | Action Taken Reference Recommendation
Mentioned Person/ Violation Official Body by TJRC
status at the Time of
Alleged Violation.
1 Hon. Willy Kamuren, Ethnic Clashes 1991 Investigations and No action taken * Akiwumi Report Pg | Implement
Former MP Baringo North | - 1992, 1997-1998, leqal action ta be 50 recommendations
Kericho District taken * Kiliku Report Pg 9, | of Akiwumi and
Ethnic incitement 10 Kiliku Reparts
2 Hon. Kimunai Soi, Farmer Ethnic Clashes 1991 Investigation and No action taken Akiwumi Report Rift Implement
MP Chepalungu 1992 Nakuru District prosecution for Valley province recommendation
Ethnic Incitement incitement, of Akiwumi Report
3 Jackson Kibor, Former Ethnic Clashes 1991- Investigation and No action taken | Akiwumi Report Rift Implement
KANU Chairman Uasin 1992, Nakuru District prosecution for | Valley province recommendation
Gishu Ethnic inciternent inciterment. of Akiwumi Report
4 R.K. Kirui Former DO, Ethnic Clashes 1991- Investigation with a No action Taken Akiwumi Report, Rift Implement
Tinderet Division 1992. Nakuru District view to charges of Valley Province Pg, 14 recommendation
Involvement in ethnic being an accessory. = of Akiwumi Report
clashes in Meteitei
Farm
5 Philip Kipserem Karoney, Ethnic Clashes 1991- Investigation with a No action Taken Akiwumi Report, Rift Implement
Chief Miteitei Location 1992. Nakuru District view to charges of Valley Province Pg, 14 recommendation
Involvement in ethnic being an accessory, of Akiwumi Report
clashes in Meteitei '
Farm
6 Henry Arap Tuwei, Senior Ethnic Clashes 1991- Investigation with No action taken. Akiwumi Report Pg9, Implement
Chief Songhor Location. 1992. Nandi District aview of taking 14; Kiliku Report Pg 70. | recommendations
Involvement in ethnic appropriate legal of Akiwumi and
clashes in Owiro Farm action. Kiliku Reports
7 Julius Ndegwa, OCS, Ethnic Clashes 1991- Investigation with Kiliku Report Pg Implement
Songhor Police Station. 1992, Nandi District a view of taking recommendation
appropriate legal of Kiliku Report
action.
B Tolowen Tirop - Chief of Ethnic Clashes 1992 Investigation with Kiliku Report Pg 69. Implement
'L Turbo Location Involvement in ethnic aview of taking recommendation
clashes (apenly appropriate legal of Kiliku Report
partisan against non- action.
Kalenjin,)
9 Simon K. Ng'eny, Ethnic Clashes 1992. Investigation with Kiliku Report Pg 69. Implement
Assistant Chief Turbo Involvement in ethnic a view of taking recommendation
clashes (openly appropriate legal of Kiliku Report
partisan against non- action.
Kalenjin.)
10 Kiprotich Arap Kebenei, Ethnic Clashes 1992, Investigation with Kiliku Report Pg 69 Implement
Chief of Eldoret Involvement in ethnic a view of taking recommendation
Municipality clashes appropriate legal of Kiliku Report
action.

161



14

20

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Viclatlon

Laban Sirn Assistant
Chael Eldoret
Mumcipality

Timothy Sirmag, Forier
PC Coast Province

Nicholas Mberia, Former
DC, Kencho Distncl

Elud Langal Depuly
Comnvissmioner of Polive
and {oimer OCPD
Kercho

Han Wililam Kikwal,
Former MP, Kipkelion
Constiluency

Chumu Counc lot frem
Kipkehon Diviaion

Beryarmn Ruto, Councilor
from Ksphkelion Division

Hon Nichiolas Biwortt,
Former Mawster of
Frergy

Hon Chnstepher
Lomada, Former Assistant
Minuster for Culture and
Sociel Servicus

HMon Paul Chepkok

147

Alleged Crime/
Violation

Ethine Clashey 1952
Hvolvermnent i elhii
clashies

Ethrinc Clashes 1993
1992 Kericho Distnict
Involvement/
Condoned ¢t e
clashes

Ethnie Cladwes 1997
1998 Momibasa
Involvement in ettinig
clashes

Ethnie Clashes 1991 -
1992 Kericho District
Inyplvement/
Condened ethrc
clashes

Ethmic Clashes 14941
1992 kencha Distact
Complhioty o avert
wrashes

Ethinie Clashes 1991
1992 Kerncho Bistrict
Ethrug Incriement and
intmidetion of non
Kalenyn

Ethiug Clashes 1991
1992 nencho Distnct
Elhmee Inatement and
amidatan of non
Kalernyin

Ethnic Clashes 1993 -
1992 nericha District
Ethnic Incitement and
sntimidation of non
Kaler)m

tthnic Clashes 1991 -
1092 Kencho District
Fthricirtentent

Ethnic Clashes 1991 -
1992 Kencho District
Ethric incitement

Erhimic Clashes 1991
1992 Kene her Distriet
Ethmc incitement

Recommendation by
Official Body

e, tigation with
a view of tikng
appropnate legal
detion

Invesugaliung to
determine cnmimat
culpabiliny und legal
atton taken

Mves igaunry 1o
determine criminal
culpabidity and legal
action taken

Investigat.on and
leggal action taken

Investigatons 1o
determine crnmal
culpabihly and Iegal
Jcl an taken

Iystigatons to
ditermine cnmimald
culpalnlity a w legal
acuon lalen

Investigations to
determine cosminal
culpability and legal
action Laken

INvestigations and
b ggal action

lnvestigetions and
leg sl action

‘Nepstigations and
legal actiwn to be
taken

Action Taken

Mo action was
tahen

NO JLUON was
taken

No stuion laken

No acLign was
taken

No action was
taren

No action was

taken

o action Laken

Ng action laken

No action taken

Reference

Kiliku Ruport Py 09

Akiwuni Reporl

Pg 32 (Chapler on
Introduction) end Pg
28 (Chapter on Rift
Valley)

Akwurm Report Coast
Province, Pg 3K

Akwumi Report

Pg 32 (Chapler on
Intreduction) and Py
28 ( Chapter on Rifg
Valiey)

Akrwunu Report

Akiwumi Report

Ak iwumi Reporl

Akiwumi Report

* Akimunmu Report Pg
50 {Introduc ion
seclion)

* Kitku Repuit Pg §
19

+ Akiwumi Heport Fg
58 {introducucn
sectign)

« FKiku Report Pg 9,
10

* Ahwurma Report Pg
50 {Inuoducuon
section)

* Kihku Repuort Pg 9,
10

Recommendation
by TIRC

Implement
recammendation
of Kiliku Report

Itnplement
recommendation
al Akiwunn Report

Imptement
recommendation
of Akiwuny Report

Implement
recommendation
ol Akiwunu Report

Implement
recommendation
of Akitwurm Report

{mplemont
recommendation
of Akiwurmi Report

Implement
recommendation
of Akiwurm) Report

implement
recotnmendanons
of Akiwumt and
Kiliku Repors

Implement
racommendanons
of Akiwunu and
Kiliku Reports

Implement
recommendabions
ol Akiwurmi and
Kiliku Reports



No

21

22

24

25

26

28

29

30

N

32

33

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation

Hon Timethy Miber,
Former Minister of Road
and Pubhic Worls

Whlliam kb wat

John Terer

Lawi Kiplagat

Peter Manrnle

Ayub Chephwaony

Robert Kipkonir

Samson Olc Tuya

Hon Kipkalia Kones

Joseph Sama, Assistant
Chief of Korputa in Belaut
MDvisian

Moses Kiptere, Chiel of
Kunyak location

Joseph Kipchumba,
Assistant Chief

Wilson Koros

Alleged Crime/
Violatron

Eihnic Clashes 1951 -
1992 Koncho District
Ethnic Incitament

Ethrae Clashe . 100
1992 Kencho Dhetrict
e Incitemien,

| thiic Clashas 1991
1992 Bencha District

Etnric 'naiteraent

Ethrie Clashes 1991
1902 Kancho District
Ethnic Incitement

Fthnie Clashes 1921 -
1992 honicho Diste ot
Ethnic ncitament

Frhruc Clashes 1991 -
1992 kencho Dhistr 1
Ethnic Incitement

tthme Clashes 1997
1987 Kencho Mistnict
Ethnie Incitement

Fthnig Clashes 1991
1292 Kerrcho Distric:
Ethmic Inoitement

Ethric Clashes 1991 -~
1992 Kenicho District
Ethnic Incstemneant

Ethinue Clashes 1991
1992 Kencho Distnct
“the Hillings

Ethric Clashes 1891 -
1992 Kencho Distocct
Fibricingiterment and
Mitiings

Ethaic Clashes 1291 -
1992 Fencho Drstrict

Ethric inciterment and
killings

Ethric Clashes 1957 -
1992 Kenchn Dhstnct

Ethnic inctement and
killings

Recommendation by
Official Rody

Investigations and
leejal action t he
tatrn

Inveshigauinns and
ligal ache nto e

Lawd 0

Inwesligatione amd
legal acten to e
laken

Investigations and
leqal action *o be
tanen

Inesngations and
leqatartan-phe

taken

Investigatian, ind
legal actionin b
taben

I astigatione ard
leqal action 1o b
tiben

Inecnigations and
leqal action 1o he
taken

Investigations and
appropriate logal
acuen to be taken

Investigat ons with
aview of Lking
approprate icgal
Achon

Investigations with
aview el taking
approprate leqal
schion

Inveshigations with
aview ol taking
appropriate legal
achion

tnvestigations with
aview of taking
apprapradle fegal
action

Action Taken

No aclhion taken

Noacuan tabeon

Noacunn takon

No acnen tiken

Heractunn taken

Maactien tiben

P acnion Liken

b0 ACHDN Taben

No action taken

o artion was

Taken

Mo yction was
Laken

No action was
Liken

No action ~as
taken

Reference

* Filiku Repert Pg 9
n

= Akivumi Report Pg
50

s Kdlikiy Rrpornt P 59,
0

= ke 2T "epornt To
cn

= kihku Repan My 2
mn

* Whivar Scporl Pg
50

* Kitiku Repert Pg 9
0

+ Abwwvam Reporl Pg
ha

* Whky Report Pg 9
I

* Akisurm Repont Pg
A0

* hHilky Repnt Pg 0
0

= Akiwumi Reporl Pg
50

* kihku Repnrt I'g 0
0

= Akiwirrma Raparr Py
51

* tihwy Report g &
0

= Akiwumi Fepart Py
S0

= Kiliku Repart Pg 9,
30

* Aliwumi Repart Pg
50

Kiliku Pepart P 69

kiliku Repnit Pag 6o

Killku Report P /%

Kiliku Report Pg 69

[ty

Recommendation
by TIRC

Implement
recammendations
of Akiwumi and
Kiliku Reports

Impiement
recommendatons
of Ak aren and
rilky Repor's

Impiement
recommendation
of kilibu ard
Alktwuni Reports

implement
recormencations
of Kiliku and
Abwwurni Report:

{fmplement
recamrmandation
af Kihky a~d

Ak iwun Reports

‘mplemert
recommendalions
of Kilikur and
Akivwuri Reparls *

Implement
rECOMMEnATOn:
of klikii and
Alkpvurm I'cparts

Implement
tecommendations
ol Akraumi and
Kiliku and Reporis

(Drceased)

Implamenr
recommendation
of Wrlsku Report

Implement
recommendation
of Kilhu Report

implement
recommendalion
of Kilikt Report

Implement
recommendarion
of Kiliku Report

163



No

34

35

30

a8

19

40

12

43

44

Name of the Adversely
Mentioned Person/
status st the Time of
Alleged Violation.

Paul Cherwyor, Former
DO Olenguruone
Division

Jonathan Mutar Chvel
of Aimalo Lecation
Olenguruong Dinision

Wilsen Mantim, Former
Assistanl Chief Molo
South Sub> locauon

Shem Petkay hMinti,
Former PSIO Rift Valley
Province

Kipkorie siele, Formee
DSIO Nakuru District

All Othet Provincal
Secunty Comnuliee
Mambers, Rift Valley
Provinge and all Distnct
Securily Memibers
Nahuru Distoct, Dunng
1998 Njoro Clashes

Hon Juhn Njenga
Munga

kiplangat Arap Cherubo
Assistant Ched of
Bocheqe Marm

Ewah Tarun Locs!
Assistunt Chief

Hon ¥alson leiich

Mary Leahch Wife of Hon
Wilson Leiuch

Alleged Crime/
Viclation

Ethnre Clashies 1991 -
1992 Naohuru Distniet
Comphcity to avert
clashm

Ethnic Clashies 1991 -
19492 Nakuru Sistnct
Invelvennent in the
ethnic clashes

Ethnic Clashes 1991 -
1992 Nakuru Distnct
Complioty o avert the
clashes

Ethmic Liashes 1997 -
14998 Nakuru Birtrict
Comphaity ta avert the
clashes

Ethnic Clashes 1997 -
1994 Nakuru District
Compliaty 1o avert the
clashirs

Ething Clashe, 1997
149986 Nakuru District
Involvement i the
ethric clashic

Etbug Clashes 1991 -
1992 Nakuru Lxstrct
Ethrie inciten it

Ethimec Clashes 1991 -
19797 Nakuru Disaict
Ethimic mantenent

Etheg Clashes 1951 -
1992 N skuru [hstrict
Ethrug inciternent

Ethruc Clashes 1931 -
1992 Nakuru Distnct
B g ngiement

ethine Clashes 1991 -
1992 Nakuru Distuct
Involvement in elthmc
vio'ence

Recommendation by
Ctficial Body

vt stions with
aview of taking
appropriste legal
action

Invesugavon and
legal actron taken

Investigalion and
legal action taken

nvestigutions with
awview of taking
appropaate l=gal
aclon

Inveshigations with
awview of taking
dappropnate legul
action

INwL 5T1GaL Ot vath
dview ul takir g
appropiiate logal
hon

Invastigalions with
awview al taking
appropriate legal
achon

Investigetiony with
aview of taking
appropriate ko gal
action

Investig ruons vath
A view of laking
ApPropHate al
aclion

Investigar.ons woth
d wiews af Laking
appropratt kegal
acliun

Action Taken

Nu acuion Laken

Nuo action taken

No further action
wds laken

N JClicH was
teken

No action was
taken

No aclion laken

No action taken

No action 1aken

No achiun way
tahen

Ne action was
tahen

N/A

Reference

Akiwur Heport
'y 50,

* Abwwuru Reporl Pg
49 and 50

» Xdiku Repor- Pg 19
&20

* Akiwurm Repart Pg
56
* Kiliku report Py 19

Akiwumi report Py 72,
74 75 70,77 78,62

Akiwumi repori g 72,
74 75 706,77,78,B2

Akiwunu Cominision
{recurmmendation
Secuon )

Kiliku Report Pg 15

Kuiku Repant Pg 15 16

Riliku Reporl Py 16

Kiliku Report Fg 16

Kiiku Report Pg 17

Recommendatien
by TIRC

Implement
recommendation
of Alkwumi Report

Impiement
recommendations
of Kitku and
Akiwurm Reports

Implement
recommendations
of Kiliku and
Alowurmi Reports

Implement
recommendation
of Akiwurmi Report

Implement
recammendation
of Akiwurm Report

Implument
recammendation
of Akwunu Repornt

Implement
tecommendation
of Kiliku Report

Implement
recommendanion
of Kiliku Report

Imptement
recommendation
of Kiliku Heport

Implement
recommendation
of Kiliku Report

Investigation
with a view 10
prosecute



a5

44

a7

)

50

51

57

54

5%

56

57

Name of the Adversely

Mentioned Person/
status at the Time of
Alleged Violation.

Richard Rono, A

former Kenya Air Force
personnel and "Teacher

at Faptambui Primary
Schopl”

Benjanun Mdogwa Chicl

Olenaquruone Mnlo
South

Fathor Moscs Mahuho

of 5t K1z Church
Olenguruone

Josphat Kige
Headma wr of

Olenguruone Sacondary

Sthoal

Jenathan kaprop Sen

Fo mer M 830 Tiv wion

Moses Ole Naumadu
former Councilor

Mases Ole Sarum,
Former Councilor

QOle Sano ateacher at

kelgaris Secondary Sthonl

Ole Nasa, Asststant Chief
He was once arrested for

nciting the public

Hon Julius Ole Sunkuh, »

Magistrate at Sotik

Zephana M Any ey

lormer Mp for Majoge

Bassi

Chiel Ongaro

Hon Chnis Olne

Alleged Crime/
Violation

Ethnic Clashes 1991 -
1992 Nakuru Distrnct

Involvernent In ethrig

violence - Murder

Ethmie Claches 1091
1752 Nakuru District
Eth~ie ing tement

Ethnic Clarhes 1391
1322 Makuru District
Ethnic tneitoment

Ftlruc Clashies 1967
1993 M e Diatngy
Ethric incitement

Ethinrc _ashics 1991 -
1992 Norok Distr o
Complicity 1 avert
ciashes

Etbnic Clashes 19391 -
1992 Narck Fsrr ¢t
Ethric imcanment

Ethnie Clashes 1991 -
1952 Natnk Distnict
Ethric incitement

Ethnic Clashes 1991
1992 Narok District
Ethmc incitemang

Ethric Cashes 1991
1992 Narok District
Ethmc incitement

Ethric Clashes 1991 -
1692 Narok District
Ethnic imncitement

Ethnic Clashes 1993
1862

Involvement n ethnic

clashes

Ethmic Clashes 1991
1592 Involvementin
ethnic clashes

Recommendation by

Official Body

Investigation with
aview to prosecute
n connaction with
perpetration nf come

lhyestigyian andg
npraptate icroen

Lukrn

Imvestag atnn and
AR At action
taken

Inuestiast orargd
ALPIORNAL 1 1i0n
lakan

Investg o ang
APPIORIIAlL A Lo
taken

Investiqations with
aview ol 1ara0
approprale lrgal
acuon

Investigations with
aview ollating
appropriate v aal
aclion

Investrgatinny with
aview of tabing
appropnale loaal
achan

Investigations with
aview of 1aking
appropnate fegal
acion

Investigatians with
aview of taking
appropratn leaal
Acuon

Investigations with
awview ol laking
appropriake legal
acton

Inveshigalinns with
aview of taking
appropriate legal
arhion

Action Taken

No action was
taken

Nn actinn taken

oy Lon taken

twacuentikben

N wcnon war

tdren

No wction teken

No action takan

Heractien tdhen

Nuacyon taken

No action taken

No & tion taken

N acton was
taken

Refarence

Kihku Report Pg 17

kdiku repeit Fey 19
& 20

kiliburrperii'n 19
& 20

Fhkarep «tkn 13

&0

Abteurirepart Py Ag

Kiliktyy Repoet Pg 01

Kiiku Fepart Pqg 61

wihkir Reprart P 61

Kiliku Report Pq A1

Kiliku Repart Pg 61

Filku report Py 61

Kibku Report Pg 81

Recommendation
by TIRC

Implament
recommendation
of Kiliku Report

Implement
rec ommendation
of kiliku Brpory

lmplement
rocommenclation
of Kilku Report

lmplement
n commendation
of Kihku Repart

!mplement
1 cammendalion
of Akiwumi Report

Imiplenent
recommendanon
of kiliku Repaort

Implement

recommendation
Al Ly Repare

Implemant
recommendation
ol Kilky Repeat

Implement
recommendation
of Kilihu Repart

Implement
recommeandation
of Kiiku Report

Implemen,
rocammerdation
of Kiliku Report

tmiplarnent
recommendation
of Kiiku Report



54

59

Gu

61

62

63

64

65

]

67

&8

Name of the Adversely
Mentiohed Person/
status at the Time of
Alleged Viotatlon

Peter Ondimu  Farmer
member of Armed Forces
Medical Corps

Moses Nyaigoh of
Chebilat

ArapHono A KANU
subl locatiunal Chajrman

Counaillor Richard
Chephibet Mibe
Chalrman of Kipugis
County Counc |

Andrew Satkwa

tohn Ndiema Chauto

Chustopher Kirara Saikwa
- Area Chief

Wilham Changut»
Bungama Dist-ict
Comimissioner

Aramisi King's

Andrew Rotich, Thief of
Chepsiro

Stimean, A Councilior ol
RapsikilaiWard

1A '

Alieged Crime/
Viclation

[ibmic Clashes 1991

- 1992

Involvermnent in ethmic
clashes

Ethnic Clashes 1991

- 1992 Kisu/Nyamira
Districts

Involverment in ethnic
clashes

Ethinie Clashes 1991
= 15942 Kisit/N gamira
Disteicas

Ethrue inuteraent

Ethnic Clashes 1991

- 1992 Kisit/Nyanura
Districls

Involyement i ethiie
clashes

Ethmic Clusbus 1991 -
1992 Trans N2 and
Bungorna District
Involvement m ethme
ctashes

Ethrmic Clashes 1991
1892 Trans Nzoia and
Bungomu Cistrict
Involvermentin ething
clashe,

Ethric Clashes 1991 -
1592 Trans Nzma and
Bungoma District
Involvemecnt it ethnic
clashes

Ethric Clashes 1981 -
$992 Trans Mzoia and
Hungoma Distnict
Ethnic incitement

Ethime Clashes 1991 -
1992 Trans Nzold and
Bungoma Dustrct
Invalvement in ethnic
clashes

Ethmic Clashes 1991 -
1692 Trans Nzow and
Bungoma Dustnct
Complicity 1o avert
ethnic clashes

Ethric Clashes 1991 -
1952 Trany Nzow ond
Bungoma Distnct
Ethmic inutement

Recommendation by

Official Body

No aclion was
recommended
against Mr ondimu

The Camnuttes did
not recommend any
AC110N agAMsL My
Nyas yot

Investgation. with
aview ol laving
apprapate legal
acion

Investigations with
awview of taking
appropriate legal
achion

Invesigatiuns with
awvicw of taking
apprupiaie legal
action

Investigations with
a view uf taking
dppiopaiate legul
actun

Investugations with
4 view of 1aking
ADPIORNaiL vgal
aclign

Investigatiohs with
ayv i ol tabirg
appropnate legal
aclion

Investigations with
awview of laking
appropnate legal
action

Investigatons with
a view gl taking
aporopnate legal
aclran

Invesugatons with
aview Ul laning
appropy 1ate legal
action

Action Tahen

NAA

Ng achon taken

No action way
taken

No action was
1aken

No action wus
taken

No action war
taken

No action was
laken

NG action was
taken

No achion was
taken

No action taken

NO action was
taken

Relerence

Kiliku Report, Fyg ot

Kiliku Report Pg 61

Kilihu Report Pg o1

kiliku Report Pg 61

Kiliku Reporl Pg 68

Kiliku Heport Pg 6B

Kiliku Reporl Py 68

kilku report Pg 69

kiliky Report Py 27

Killku Report Pg 28

kiliku Repon, Pg 28

Recommendation
by TIRC

Implernent
recommendation
of Kiliku Report

Implement
recornmendation
of Kiliku Report

Implement
recommenddtion
of Kilsku Report

implement
recomimend ition
ol Kiliku Report

{Deceasad)

Implement
recommendanion
of Kiliku Repor.

Implement
recommendauon
ol Kiliku Report

Implement
recommendation
of Kiliku Rey .rt

implement
recommend Lon
of Kifikw e purt

Implement
recommendaiion
of Kiliku Repont

Impiement
recommendation
of Kilku Reprort



No

69

10

71

71

75

76

78

79

Name of the Adversely
Mentioned Person/
status at Lthe Time of
Alleged Vielation

Sitat Mabaoni

Hon Willsar‘aree Kivero
MO - ML Fleon

Mark Tno KANU
chanman in Nand
District

Wilson Chemosat

Calamon kiru Assicant
Chief Sabinu L ocatinn

Councilor Omndu ol
Nzoia Cavnty Council

Prule n Samog Dara
Charrman Kapisakivony
Town Coural

Andrave Muneda Vice
Charrman Trans Nzoia
County Council

Masa Ma<arana Vice
Chanman kapsakwony
Town Counal

Andrew Chamayeik,
Member C PK synod,
Nambale

Reuben Sabret As<istant
Chief of Kibuku

Alleged Crime/
Vielation

Ethric Clashes 1991 -
1992 Trans Nzaia and
Bungoma Dustnct
Invalvernent m ethnic
clashes

Ethoue Clashes 1997 -
"992 Trans Nzon and
Aurgoma Distriet
Fihmic incitemnnt

Ethnie Clashes 1071
1922 Tiwns Nzo a and
Bungoma Disiigl
Ethrig mcitement

Etlrie Clashes 1991 -
1992 Trans Nzomw and
Bungama District
Murdoer and

nealvi ment roathneg

by

Fibne Clashes 1961
(992 Trang Nzowa and
Bungoma Distnict
Inyelvement in ethnic
clashes

Ethnic Clashes 1991 -
1642 Trans Nzoia and
Bungoma District
Euhric incitemant

Fthnic Clashas 141
1992 Trans Neoria and
Bungoma District
Involvement in ethng
clashes

tthric Clashes 1531 -
1992 Trans Nzoin and
Gungomea Distnct
Involvementin ethnic
tlashes

Ethric Clashas 1997 -
1992 Trans Neoa ard
Bungoma Districl
Involvrment m ethiic
clashes

Ethnic Clashes 1991 -
1882 Trans N2 and
Bungoma Distncr
Invalvement in ethnic
clashes

Ethmic Clashes 1997 -
1992 Trans Nzoia and
Bungora ietnct
Invohementinrthre
clashes

Recommendation by
Official Body

'nvestigations with
awview of taking
appropnate Iegal
action

Invasugavons with
aview o 1aking
appropnate legal
acuon

Investigations with

“aview of 1aking

appropiate lngal
cusn

Investigations wilh
awview ol taking
appropnate leeal
Aaclin

Investug bens wln
aview of 1abing
appropriate leqal
acuon

Investigatians with
aview of taning
ppropriate legal
action

Investigations with
aview of taking
approptiate fegal
wron

inve igations with
awiew of 1aking
appropriale 1rgal
aclion

Inyestigations with
aview of 1aking
appropnate legal
action

Investigatrons with
aview ol Laking
appropnate legal
actian

tnvestigations with
aview of taking
sppropriate ieqal
achion

Action Taken

HNo achon Laken

Ho action was

T1kher

Heaacuon was
taken

Noatuon taken

Ry achen 1k en

No acuon tahen

Noartion tal en

Mo acuinn taken

No acvenaken

No action taken

No acuon raken

Reference

¥ilku R epart Pg 30

kitkuy Peport P 30

hilku Repart Pg 36

Fihby Report Pq 37

Jhku Report Py 30

Kilku Report Pg 34

Kiliku report Pey 35

Kk report Pg 15

Kitky report Py 3%

Kiliku report Pg 15

Kiliku report Py 35

Recommendation
by TIRC

Imp'ement
recommendation
of Kiliki: Report

Impiemanl
recommendation
of kiliku Repaort

Implement
recommcndalion
of Kihku Repart

Implement
recommeindation
of Kitiku Heport

Implement
recommendation
of Kiliku Repnrt

tmp'ement
recommendation
of Kiliku Report

Imptement
recommendation
of Kilku BErport

Irnplement
recommendation
of Kiliku Report

Implement
recommendation
of Kiltku Report

Implamen
recommerdation
of Kiltku Repost

'mplement
recommendation
of Kilku Repart

167



B0

81

4z

83

B4

85

46

87

58

89

Hame of the Adversely
Mantioned Person/
status at the Time of
Alleged Violation,

Ben Jipcho, Assistant
Inspector ol Fnimary
Sehools, in Trans-Nzota

Hon Enjaly Mwangile,
M P Kimuldh

Hon Joash wa Mangoh
M P Webuye

Hon Noah Wekess, MP
Kwanza

Stephen Sisimo
Ausicdent of Kiborwa
Lucation

Joseph Cherogany -
KANU Chaitman - Sabot
Location

Geollivy Kipkut -Chiel
Endebess Lucauon

Samwel K Moben - Kaa
Farm

Charles Cheptas - KANU
Chainman  Kilorwa
location

Councior ) Toih - Nzoa
County Council

168

Alleged Crime/
Viclatien

Ethruc Clashes 1991 -
1992 Trans Nzoia and
Bungoma District
involvementl i ethme
clasives

Ethmic Clashes 1997
1992 Trans Nzoia and
Bungoma Distnict
Involvement in ethmic
clashas

Evhung Uashes 1991
1992 Trans Nzoia and
Hungume Distnal
involvementin cthnic
clashes

Ethnic Clashas 1991 ~
1592 Trans Nzcia and
Bungoma District
Invatvenient in athmic
clashas

Etbiie T'ashes 1991
1997 Trans Nzoig and
Bungoma istnct
nyolvementin et mic
clashes

Ethruc Clashes 1991 -
1992 Trans Nzoia and
Bungoma District
Involvament in ethmic
clashes

£thric Clushes 1991
1492 Trans Nzwia and
Bungoma C sinct
Involvernent in ethnig
Llashes

Ethme Clashes 1991 -
1992 Trans Nzoia and
Bungoma Oistrict
Involvernentin ethnic
clashes

ethnic Clashes 1991 -
1992 Trans Neow and
Bungomas Custnct
Involvement n ethoe
tlashes

Ethric Clashes 1991 -
1992 Trans Nzoia and
Bungoma District
Involvemenlin ethnic
clashes

Recommendation by
Official Body

Inveshigations with
aview of tuking
appropnate legal
achion

Invesugations with
a view of taking
appropnate legal
action

Investigations with
aview ol taking
appropriite legal
achion

investigations with
a view of 1aking
approprate iegat
action

Investigations with
aview of taking
appropnate legal
aclion

Invesngations with
aview of laking
appropriate legal
action

Investigotions with
A wiew of tukinyg
appropriate leqgal
acuan

Investigations with
aview of taking
appropnate legal
action

Investigations with
awview of laking
dppropriate legat
achion

Investigations with
aview of Laking
appropniate legal
acton

Action Taken

Mo action taken

No act.on taken

No achion L tken

No action taken

No action taken

No actior taken

Ho action taken

No action 1aken

No action taken

No acnon Laken

Reference

Kiliku report Py 35

Kiliku report Pg 39

Kilihu report Py v

Kiliku report Fg 39

Kiliku report Py 39

raliku regort Py 39

Foliku reporl P 39

Kiliku repori Py 39

hifihu report 'y 39

Kilihu report Pg 39

Recommendation
by TIRC

Implement
recommendalion
of Kilku Repart

[Deceased)

Iniplement
recomme ndalion
of Kiku Report

Implement
recommendation
of Kihku Report

Implement
recommendastion
al Kilku Reporl

Implement
recommendation
of Kiliku Report

e ment
recomamendanon
of Kiliku Report

Implement
recommendation
of Kiliku Report

Implemeant
recommendation
ol Kiliku Report

Implerment
recommendauon
of Kiliku Report



Mo

90

G2

93

EL]

95

96

97

98

99

Name of the Adversely

Mentioned Person/
status at the Time of
Alleged Vielation,

Michasl Kit o

Wafula Buke Former
Student Leagler The
University of Hairahy

Athuman Zuben

Mwakunyapa Asstolant

Chief Pungu Suh

Lacation Kveale Distrgt

Ramadhant Mwalimu

Maaonu Assetint Chacf

¥iteje Sub Lo atiun
Kv alo Dicinct

Nyaume Mohamued

Assistant Chrel Nyomben

Sub Location Kwale
Distngt

Samuel Kipchumba | imo
Provincial Commissiarer

af Coast Province

AP Inspuctor Mohamed

Juma Kutsola

Former Sergeant
attached 1o DC Kweale
District

David Opala
Fermer DO Matuga

Division, Kwale Distnct

Paul Clanda
formar DC Mombasa

Wilfred Kimalat Former

Permancnt Secretary

Provincral Adminictration

and Intertial Spcunty

Mohamed Hassan Hap
Former PC Coast Piovinee

Wilson Boinett

Former Director of Lhe
Directorate of Sacunty

Intelligence

Alleged Crime!
Violation

Ethnic Clashes 1991 -
1992 Trans Nzoa and
Bungoma District

Involvement in ethre

clashns

Fthric Clashos 1907 -
P02 Trang N, iia anel
Bungoma Dirtnigt

Ivvolvermg nter o thnic

clirhes

Ethric Claches 1997 -
1998 Mombu g
Involvement in « thnic
<lashos

Frhrc Clyshes 1907 -
IR My
‘reghvrreont ty clving

clashes

LNt Clashes 1997
1998 Momlwr g
Involvement in ethmc
clishes

Ethnee Clashes 1037 -
1998 Mombasa

Iy olvenent in ethine
clashes

Ethnic Clashes 1927 -
1998 Mombass
Involvemant tn ethmic
clashes

Ethric Clashes 1777 -
1998 Mombasa
Involvement i ethnie
¢lashes

Fthmig Clashe 5 1447
158 Momba

Ethnic Clasher 11097 -
1998 Mambara
Involvement in ethoie
clashey

Ethoir Clashiy 1937 -
VA8 Momibac
Involvement in ethnic
clashas

Ethric Clashes 1997 -
1998 Mombasa
Involverment in ethnic
clashes

Recommendation by
Cfficial Body

Investigations with
aview of1aking
appropriate legal
acuon

Investigatan, with
v erof taking
apprap i legal
whan

nvestigatiors with
awview of Laking
appronnate legal
aclion

In st it ons with
asv el ng
appropngts lugal

when

tive tig ithoin wath
aview of Liking
appropnate irgal
clnh

Trecstigat rn s aath
aview ol Lir ng
appropnate legol
action

Investigations with
aview ol taking
approprale ‘cgal
actian

Imvestigatons with
Aaview ol Liking
approprite legal
action

laveshq itita s arnth
Ao ot tieing
appropnate legal
achion

Investigations with
Aviewe ol Laking
appropratc leg sl
action

'nrgst mons waith
aviewof tiking
approprate fenal
aclion

Investiqations with
awview ol taking
appropratc legal
plafla]

Action Taken

No acuon taken

Ho actinn Laken

No et 1aken

oactien taken

Newaction taken

Hracion tyken

Nn acnon taken

Noartion taken

Na acugn taken

Na acuon taken

Ha achen token

Mo action taken

Reference

Kelikew report Pg 39

Kkt port Pg 2N

Akiwum Beport Caast

Province P 18

Ak Repail Coast

Provingg P 1y

Akiwumi Report Coast

Province P 1R

Abvwumi Rerart Coast

Provinge P, 15

Akiwums Repoit Coast

Province Py 18

Akiwumi Repore
Coast Pravinee

Aknetrma Repart Cag

Brovinge

Ahrwunm Report Coast

Province, Pry 38

Alwurni Repart Coast

Frovince g 28

Akiwumi Report Coast

Province, Py 38

Recommendalion
by TIRC

tmp'ement
recommendation
of Kiliku Repert

Implemont
recommendation
of haukun Report

Implement
recommandation
of Akiwunt Report

implement
recommendation
of &k rurmi Repoerl

'mplemant
rerommendalion
of Akiwy i Pepuort

Impiement
recommendanon
al Akpeum Repont

Implement
recomimendanion
of Akrwurmi Repart

Implement
recommendatiun
of Abiwunm Report

Implement
recommaendation
ol Akiwumi Report

Implemant
recommcndation
ol Akrwur Repnrt

Implement
recommencdaton
of Akiwurmi Report

implemert
recommendation
of Akiwuni Repent

169



Ho

194

104

Tt

105

106

107

108

109

110

112

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation,

Juseph Jokail

Japheth Mwania
Provincial Police Offive

Omar Raee barndr Choel
Inspectur ol Folice,
Mambasa

Peter Wilsun Turmer
DSIC, Mombuasa

Shukn Bararmech To met
PSIO, Momibasa

Francis Gichuk,

Farmer PPO, Connl

piovince

Kafisa Maitha

Rashid Sapad

Rashud Shakuinho

Suteiman Karolhe

RAsSIm Wanmizand

Juma Hamisi Mwansele

170)

+FUUE

Alleged Crime/
Violation

Ethiuc Clashes 1997
1998 Mombasa
Involvement In ethmic
clashos

tthruc Clashes 1997 -
1998 Mormbaad
Involvementin ethaig
clashas

Bt Ulashes 1437
1998 Mumbata
Involvement i ethnic
clashies

Ethnic Clashes 1997 -
1998 Mombiasa
Involvement in ethmic
clashes

Ethmic Clashe s 1997 -
1998 Mumbuase
fnvolvementn ¢thnic
clashus

Ethnic Clashies 1957
1998 Mombua a
Comphoity to avert
ethime clashios
{Conmvancue]

Ethnic Clashes 1997 -
1994 Mombaa
Invulvement m ethnic
clasties

Ethme Clashes 1997 -
1998 Momlyssa
Involvement o ethmic
clashes

Eurnme Clashes 1997 -
1998 Mombasa
Involvenentin ethnic
clashe.

Ethruc Clashes 1397 -
1998 Momibasa
Involvement in elhnic
clashes

Bt Clashes 1997 -
1998 Momlasa

Inval ementin ethric
clashes

Ethrie Clashes 1997 -
1998 Mombasa
Involvement in ethnig
clashes

Recommendation by
Dfficial Body

nvishigetions with
a wiew al Laihing
sppropriate leyal
acuon

Investigatians with
a vidw of taking
apprepnate legal
achen

Investigalions velh
aview ol taking
appropn e legal
GLlian

Investugahions with
aview ol Laking
apprupnite legal
achen

lvestigelnins with
aview ol Whing
appopre legal
acbon

Investiganions with
aview of taking
approprute legal
aclion 4

Invesugations with
a yew ol taking
Sppropniale legal
aclian

investig imons with
aview of tiking
appropnate legal
acton

Investigadiuny with
aview of taking
apprupriate legal
dction

Invesugations with
aview of luking
appropriate legal
Action

investigations with
wv e al Laking
agpreprate layo!
acuon

Investigations with
aview of Laking
approphate legdl
acuon

Action Taken

Ne achun taken

No action taken

Na aclion taken

NG acuon taken

No actiun taken

No acuon laken

No action tuken

No aztion taken

No action Laken

No action taken

No auon taken

No action taken

Reference

Ak e porl Codst
Province, Py 38

Akiwuni Report Coast
Province, Pg 3B

Alowumi Repart Codst
Pravince Pgi7,

Akiwumi Report Coast
Province Pg17,

ARnwur Peport Coast
Province, Pyl7,

Alwuimi cominission,
Coast Province Pg 26

AkIwurmi comimssion,
Cousl Province

Akiwumit Commission
{oast province Pg 39

Akiwunu Comnssion,
Coast province Pg 39

Akiwutn Commission
Coast province Pg 39

Akiwonn Commission
Coast province Pg 39

Alwumi Comnussion,
Coast prevince Pg 19

Recommendation
by TIRC

Implement
recomme ndation
of Akiwunu Report

Implement
recommendation
of Akiwurni Report

Implemerst
recommendation
of Akiwurmi Report

Implement
recommendation
of Akiwuni Report

implement
recommendation
ol Akiwum| Repert

Implement
reconanendaiion
of Akiwun Report

{Deceased)

Implement
recommendation
of Akiwurm Report

Implement
recommeniddlion
ol Akiwuni Report

Implemern
recommendation
of Akiwumi Heport

Implema s
recommernd 3ton
of Ak urmi Repurt

Implement
recommendslion
of Akiwurmi Report



114

115

116

117

118

119,

120.

121,

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation.

Mwalimu Masoud
Mwahima: Former
Councilor

Hisham Mwidau

Swaleh Bin Alfan

Mohamed Mdogo

Omar Masumbuko

Hon. William Ole
Ntimama - MP, Narok
North

Hon. Omondi Anyanga -
MP, Nyatike

Hon. Henry Kosgey - MP
Tinderet, Cabinet Minister

Alleged Crime/
Violation

Ethnic Clashes 1997 -
1998 Mombasa
Involvement in ethnic
clashes

Ethnic Clashes 1997 -
1998 Mombasa
Involvement in ethnic
clashes

Ethnic Clashes 1997 -
1998 Mombasa
Involvement in ethnic
clashes

Ethnic Clashes 1997 -
1958 Mombasa
Involvement in ethnic
clashes

Ethnic Clashes 1997 -
1998 Mambasa
Involvement in ethnic
clashes

Ethnic Clashes 1991
1992 Narok District
Ethnic Incitement
Incitement to violence.

In 2007/2008 he
Incited Maasai’s against
Kikuyus and Kisiis

Participating and
funding 200772008
PEV

Planning. inciting
and financing the
2007/2008 PEV

Recommendation by
Official Body

Investigations with
aview of taking
appropriate leqal
action.

Investigations with
a view of taking
appropriate legal
action,

Investigations with
aview of taking
appropniate leqal
action

Investigations with
aview of taking
appropriate legal
action,

Investigations with
a view of 1akinqg
appropriate legal
action.

Investigations and
appropriate action
taken.

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability,

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine ¢riminal
culpability

The Attorney

. General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability.

Action Taken

No action taken

No action taken

Nao action taken

Mo action taken

No action taken

Na action taken

Mo action has
been taken

Accused of
crinies against
humianity at the
International
Criminal Court -
charges were not
confirmer

Reference

Akiwumi Commission,
Coast province Pg. 32

Akiwumi Commission,
Coast province Pg, 32

Akiwumi Commission,
Coast province Pq
26 & 10

Akiwumi Commission,
Coast pravince Pg. 40

Akiwumi Commission,
Coast province Pg. 41

Akiwumi Report Pg. 50
KNCHR 2008: On the
Brink of the Precipice.
A Human Rights
Account of Kenya's
post-2007 Election
Violence, Pg 183

KNCHR 2008: On the
Brink of the Precipice,
Pg183

KNCHR 2008: On the
Brink of the Precipice.
Pg 183

Recommendation
by TIRC

Implement
recommendation
of Akiwumi Report

Implement
recommendation
of Akiwumi Report

implement
recommendation
of Akiwumi Report

Implement
recommendation
of Akiwumi Report

Implement
recommendation
of Akiwumi Report

Implement
recommendations
of Akiwumi Report
And KNCHR
(2008) Report -On
the Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice



No.

122

123

124

125

127

126

Name of the Adversely
Mentloned Person/
status at the Time of
Alleged Violation

Hon Safly Kosgey - MP
Alda Cabinet Minister

Hon Boaz Kaino - Mp
Marakwel Wist

Hon [ red Rapondi - WP
Mt Flyon

Hon Willism Ruto  MP
Eldoret North

Hon Dawvid Kimutar Too
MP Amamuoi

Hon Kipkaha Kones - Mp
Bomet

gyt

Alleged Crime/
Violalien

Planming incitement
and finuncing
200774008 PEV

Inciing viclence
duning 200772008 PEV

Inciung viclence
during 2007/ 2008 PEV

Planning incitement
and financing viotence
dunng 2007/2008

* Planuning
incrtetiget
financing
wiolenee  duning
200742008 PRV

and

Fthrug Clashes 1991

1992 Kericho District

Ethni¢ Incitement

. PFlanning
incitement

financing
wiolence  duning
200712008 PEV

. Hosled ratders
duning 20U7/2008
PEV

and

Recommendation by
Official Body

The Attorney
General ur Lthe
kenya Pulice Furce
should undertake
INvestIgaliuns in
Lerms of Secthion 26
ol the cunstirayon to
delermmuc‘mmnal
culpability

The Atioiney
General or the
Keaga Polee rarce
should unidvrtake
InvesTgalitny in
terms of S+ ction 26
of the constitution ta
determin o ciinunal
culpabla /s

The Anoraery
General or the

Kenya Polae i arce
choeld undertabe
INvestigalyms in
terms of Section 76
af the corstitutiun Lo
determire ¢oiminal
culpability

The Attorne y
General or the

Kenya Police Force
should unds rtake
HIVESLIGOT G 1
terms of s tion 26
of the constitulion ta
determine comnal
culpatniny

The Aderney
Generaber Lw
Kerya Police Foice
should unwcitake
INVeSUgIuw 15 1
terms ol © L hion 26
otlthec  '*ution .
deternun o nenad

culpabmt

Investigati ans and
appropri~'e legal
actien ta be taken
The Attorney
General or the
Kenya Poi ce Force
should undrtake
myestigations in
terms of Section 26
of the constiution to
deterrmine crimunal
culpabiliny

Action Taken

No action Laken

No aclion Laken

)
Ho acuontaken

Currently
standing tal for
Crimes Against
Humaruty before
the hternational
Crmitigl Count

Ng action tahen

No action 1aken

Reference

KNCHR 2004 On the
Brink of the Precipice
Py 162

KNCHR 2008 On the
Brink of the Preapice
Iy 182

FNCHR 2008 Qi the
Brink of the Precipice
Py 182

KNCHR 2008 On the
Brink of the Precipice
Pg 18C

KNCHR 2008 On the
Ennk of the Precipice
Py 180

. Kiliku Report Pg
9,10

. Akiwunn Report
Pq 50

. ANCHR 2008 On
the Brink of the
Precipice Pg 180

Recommendation
by TIRC

tmplement
recommendation
of KNCHR {2008)
Report Onthe
Brink of the
Precpice

Implement
recommendatien
uf KNCHRA (2008)
Report Cnthe
Brink of the
Preapice

Implement
recommendation
ol KNCHR {2008)
Report Onthe
Brink uf the
Precapice

No Action

recommendad

as the AMP 15

standing tnal -
tefore the 1ICC

(Ceceased)

(Deceased)



No.

128.

129.

130.

132

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation.

Hon. Lorna Laboso - MP
Sotik

Han. Franklin Bett - MP
Buret

Hon. John Pesa - MP
Migori

Hon. Ramadhan Kajembe
- MP Changamwe

Hon. Peter Mwathi - MP
Limuru

Hon. Uhuru Kenyatta -
MP Gatundu South

Alleged Crime/
Violation

Planning and
incitement to violence
during 2007/2008 PEV

Planning incitement
and financing violence
during 2007/2008 PEV

Incitement to viclence
during 2007/2008 PEV

Incitement and
participation in
violence during
2007/2008 PEV KNCHR
2008.

Incitement to violence
during 2007/2008 PEV

Planning and financing
violence during
2007/2008 PEV

(RN Y

Recommendation by
Official Body

The Attorney
General or the
Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability.

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability.

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability.

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability,

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability,

The Attorney
General or the

Kenya Police Force
should undertake
investigations in
terms of Section 26
of the constitution to
determine criminal
culpability.

FRUVTH, JES T8 AN W

Action Taken

No action taken

No action taken

No action taken

No action taken

No action taken

Currently
standing trial for
crimes against
humanity at the
International
Criminal Court

W] A

IS AY

Reference

KNCHR 2008: On the

Brink of the Precipice.

Pg 177

KNCHR 2008: On the

Brink of the Precipice.

Pg177

KNCHR 2008: On the

Brink of the Precipice.

Pg 184

KNCHR 2008: On the

Brink of the Precipice.

Pg 184

KNCHR 2008: On the

Brink of the Precipice.

Pg 184

KNCHR 2008: On the

Brink of the Precipice.

Pg 184

anter FOUR

Recommendation
by TIRC

(Deceased)

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice

No action
recommended
as the AMP is
standing trial
before ICC

[



! ith

134

130

137

134

139

140

141

142

143

144

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation.

Hon Kabando
wa Kabando MP
Mukurwein,

Hon Stenley Githungui -
MP Kiambag

Hon thrabeth Ongoio
ME R sarny

Hon Chins Okemo MP
Nambale

May Gen Hussen All
Police Comupussiones

#au! Olandao - PC Myanza

Grace Kaindv PPO
Nyanza

Scaver Mbogo PCIC
Nyanza

Omwenga - NSIS Officer
Nyanza

Peter Kavila - PPO
Weslern

wWamaina - OC5 Malava

174

o oy

Alleged Coime/
Violation

Planning and finanuing
wiolence during
2007/2008 PEV

Finanuing und
plana na vig'enc

dunng 2007/"00% PEV

[ngiternant Lo viotence
during 2007/2008 PEV

Police Qfficers under
fis commaned used
excessive force dunng
2007 /OB PEV

Ordered the e of
excessive [orce by
giving shoot 1o
kil orders dur.ng
2007;2008 PFY

Excessive use of

force shootrg and
kihing peaceiul
demonstrators durnng
2007/2008 PEV

Recommendation by
Ofhclal Body

The Altoiney
General or Lhe

Kenya Police Force
should undertake
wivesLIgarioas in
termy of Secuon 26
of Jie conLbiiution .o
determime ¢ onmal

culpibiliy

The ALtorney

G neral or e

Keny ) Polew Force
should underlake
investigalions mn
terms of Lecuon 26
of the conut itiun o
dew rnune enirnal
culp atsiily

The Atteriy
Guneral gr the

Ko nya Palice Force
should undertake
invesligations in
terms of Sechon 26
ol the constitution to
determine criminal
o pability

Investigation by

s team of speaial
1 viestigaions and
prosecuted by a
speaal proseculer
sppomnted {or that
pUpose

Inveshigation Ly
ateam of upecial
mveLtigators and
Jrosecuted by 3
special prosecutor
apponted for that
purpose

Invesugation by

a team of special
inveshigators and
proseculed by a
special proseculor
appo nted tor thag
purpose

Action Taken

No action taken

NO actiun 1eken

No actun taken

Accused of
L1mes agdir sl
huimanity 24 thy
Inte natonal
Crimmal Court
- charges not
conhrmed

NO aclion 1axen

No act anteken

Reference

KNCHR 2008 On the
Btink of the Precipice
Pg 184

KNCHR 2008 On the
Br nk of the Mecpice
Pg 185

KNCHR 2068 On the
Ennk of the Precipice
Pg 185

KNCIHR 2008 Onthe
Bunk ol the Precipice
Pg 1835

KNCHR 20UB Cn Lhe
Hrink of the Preapice
Pg 18¢

KNCHR 2008 On the
Brink of the Pecipice
Py 187

Recommendation
by TIRC

Implement
recommendaton
of XNCHR (2008)
Report -On the
Brink of the
Procpice

implement
recommendation
uf KNCHR (2008)
Heport -On the
Brink of the
Precipice

implement
recommendastion
of KNCHR (2008)
Report -On the
Brink of the
Precipice

Implement
recommendation
of KNCHR {2008)
Report -Cn the
Brink of the
Precipice

Implament
recommendat.on
of KNCHR [2008)
Report -On the
Brink of the
Precipice



148

43

144

150

181

153

Name of the Adversely

Mentioned Person/
status at the Time of
Alleged Violation

Ngug - OCS Langas
Police Station and
Officars un-er his
command

Alfred Chepkwony
Assistant Cluef

Chemamul Sub-location

Wiliam Sy - Chief
Chapkoillel Locauon

Or lacoh Bink
at Mo Umivi rsity

Thomas Cheruiyot
Sirkwa - Agriculture’

Veterinary Officer Sinkwa

Jorrph Rotich a by
Survivor
Mawingu Sub locanon

Steven Ngetch a ka
Alexander Chief who
live s a1 Sundy River
kLirosol

Osewe - OCS Kureso
Paolice Sta‘ion

Logiurer

Assistant Chief

Alleged Crime/
Violation

Fxcessive use of farce
dunng 2007/2008 PEV

Participating in the
vin'ence durinng
20072004 PEY

Myrbupatirg end
organizing the vinlence
duning 200772008 PEY

Oraaniminn
Planning, fundireg
and partapalion n
the vinlence during

20072008 PEY
-

Incitement to viotence
durning 20072008 FEV

Incaement to vinlerer
partsanshz during
20077008 PEY

Planming and
participation in the
vialince during
200772008 PEY

Negligence of duty
during 2007/2008 PFV

Recammendation by
Qfficial Body

Investgation by
dteam of special
Inwestigators ang
prosecuted by a
special praseculor
apponted for that
purpase

Investigatian and
prosccutional
ceminal culpabidiny is
deterr nad

[nvrsralon aned
proseculior if
criminal culpability is
determined

lnvestigatian aned
proscontionf
cnmnal culpaburty is
deternmined

Investigation and
prosecutian il
cnminal culpability is
detarmmed

lnveuigy onard
prosecution il
cniminal cu'pibaility 15
deteraured

Investinal on and
prasecutionf
criminal cu'alulity is
determunt d

Investugntion by

4 team of special
nyestiqatorns and
prosacuted by a
special proseculor
ppoinied [or tha
P00

Action Taken

No action taken

No action 'aken

ko poon aken

Hao action tahen

Ne action taken

Noaguon taken

Mo acuoen taken

No acuon taken

Reference

KNCHR 2008 On the
Brink ol the Freapice
Py 186

KNCH2 200% OnLlhe
Brink of tha Precipice
Pg 186

FNCHD 2003 O the
Brink af the Precipica
Pq 186

KM HR 2004 Ln tne
Bink of the Procpice
P 187

KNCHR 2008 On the
Brink of the Precipice
Py 188

KNCHR 2008 s the
Brink oof the Precipnee
Pq 188

KNCHR 2006 On the
Brink of the Procinea
Pg 149

KNCHR 2008 On the
Brink of the Preripce
Pg 190

Recommendation
by TIRC

Implement
recommendation
nf KNCHR (20081
Report -0 1he
Brink af the
Precipice

Implemeant
recommendation
of KNCHR {2005)
Feport On the
Rrnk of tha
Procipice

Implcment
recommendation
of XNCHR '2G08)
Report Onthe
Brink of the
Frecipicn

Impleme 1
racomrmerdation
of KHCHR t2004)
Report On the
Erink of the
Precipice

Implement
recommendation
of KNCHR (2005)
Repart On the
Bnnk of the
Freqipice

Irmple e st
recommendation
of KNCHR {In08)
Report Onthe
Brink of the
Precipice

Implement
regnmmoend an
of RNCHR (2008)
Report On the
Rr nk ol the
Precipice

Implemeant
recommendation
of KNCHR {2003}
Report Onthe
B-.nk of the
Procipice



154

155

150

157

158

159

160

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation

Sammy Ng'etich - Acting
Chief Chemanet Location

wilham Ngerech  Cluel
Temuyeta Location

Dawvid dugut - Chief
Kamuasan I ecation

CherLhyot - Policemnan
based at Murinduko
Shopping Center

Mohamed A DO
Olenguruone

Bemjarmn Koweh
Policernan

Dennis a b a Deno -
police ofhcer attached to
Kendele Police Station

Ndegwa - police officer
attached o Migon Police
Staticn

176

el

Alleged Crime/
Violation

Incitement, Organizing
and Planiing the
viglence duning
1007/2008 PEV

Planming and
pariLipsting n dltachks
dunng 2007/2008 PEV

Eviction of people from
their houses durnng
2007/2008 PEV

Orgarusing Violence
dunngy 2007/)008 PEY

Neghgence ol duty
during 2007/2008 PEV

Qrga nany and
pattiaipating in
violence dunng
2007/2008 PEV

Excessive use of force
during 2007/2008 PEY

Ercessive use of force
dunng 2007/.2008 PEV

Recommendation by
Official Bady

Investigauon and
prosecution i
cniminal cutpabihity 1s
deler rmnnc‘t

lnvestgation and
mosecution i
cnninal culpatnliny 1y
ditermined

Investigator and
prosecution il
cominal culpability s
deternured

Investigation by

a leams of special
INvesTyat rs ond
proscewted by a
speLial prosecutot
apzpomited for that
Aaurpose

Invesugation 2nd
prasecution if
criminal culpobulity 18
deternuned

Inve shigauce by

d teamn of spi <l
investigators and
prosecuted by a
special prosecutor
appointed for that
purpuse

Invesugaticn by
ateam of special
invesligators and
nrosecuted by a
speral prosecutor
appointdd for that
puipose

Investigation by
awam aof special
INvestgaicss and
prosecuted by a
special prosecutor
appuinted for that
puipose

Action Taken

No scuon taken

Nu attion taken

No acuon taken

No action 1aren

No action taken

Nuo action Laken

No action taben

No aclion L3Ken

Reference

KNCHR 2008 On the
Bink of the Precipice
Pg 193

KNCHR 2008 On Lhe
Brink of the Precipice
Pg 191

FNCHR 2008 On Lthe
Brink of the Precipice
Py 191

KNCHR 2008 On the
Brnk of the Preamice

KNCHR 2008 Onthe
Brink of the Preap.ce
Py 192

KNCHE 2005 Ln tie
Biink of the Precipice
"g 153

KNCHR 7008 Onthe
Bink of the Preapice
P 193

KNCHR 26008 Onthe
Grink of the Precipice
Py 193

Recommendatlon
by TIRC

Implement
recommendation
of KNCHR {2008)
Report On the
Brink of the
Precipice

Implement
recommendation
ol KNCHR {20084,
leport Onthe
Brink of the
Predipice

Impiement
recommendation
of KNCHR (2008)
Report Cnthe
Brink of the
Precipice

lmplement
recommengation
uf KNCHR {2008)
Report Onthe
Brink of the
Preqipice

Implement
recommendaton
of KNCHR (2008)
Neport Onthe
Brink of the
Precipice

implement
recommendation
of KNCHR (2008)
Repory Onthe
Brink of the
Precipice

Implemeant
recammendat or
of KNCHR {2008)
Report On the
Ennk of the
Precipice

Implement
recommendation
of KNCHR {2008)
Raport Onthe
Brink of the
Precipice



No

163

164

‘65

166

167

168

169

Name of the Adversely

Mentioned Person/
status at the Time of
Alleged Violation

Tanui -AP officer
altached to Siaya
administration police
camp

Edward Kirin  pnlice

officer in Kesumindy nirg

post electe.n vinlenca

Luseno Lusaba
Assistant Cheal Say Sub
location Lukus ant

Joshuy Arap Sang

{ngorn FM - radio Statign

which broadcast in
Kikuyu language

Kamieme FM Radio

Statian which lrosdcast

tn Kikuy'ttang inge

Kass FM - Racho Statron

which broadcast in
Kalenjn languane

Radio Inpih

Alleged Crime/
Violation

Excessive use of lorce
during 20G7/2008 PEV

Shotand killed yauth
it kandele Py
durnng 2007 2004 FEY

Participation i the
ZG0772005 PEY

Inaied vior nee
through Rachio
Irroadcasts dunine
POOTSINNN PV

Dhssaminated
incitement wia cali-in
programmaes during
200772008 PRV

Peepetranon of
hate speoch durng
2007/ 2000 PEV

Incitement anrl
haie speechins
programmes during
20200 PEY

ircitement and
hate speech inils
pragrammes during
200772008 PEV

Recommendationby | Action Taken

Official #ady

Investination by
ateam of special
investigyors and
proseculed by a
srettal proscrutor
appoirted for that
nUIpCEe

Invastigation by
vieam of speoial
Deshivgaors anrd
prosecuted by a
special prosecutor
appomnied {or that
Purpose

Investigatian nd
praseceuinn
crnmnal culpabiling s
duternuned

Facing ¢hoeges at the
International Crimmal
Caoury

Investigation and
prosecution if
crimimal culpability is
determined

Investinaben and
prasecution i f
crierinal culpabneivag
determined

Investigation and
prosecybon ¢
Laminal culpaladiny is
deterntinegd

Investigal on and
prosecution if
cnminal culpabi'ity 13
determined

Mo actton taken

Acquutled -
Fepubl ¢ v
Edward Kiran
|2010] cKLR, High
Court of Kenya
At Nairol
Croimingl Case @
ol 206

Tt artuion rahen

socused nf
CHINNG 9a1ainsy
hum ity at the
Itern -bonal
Chianl Court
charges were
confirmed

No action taken

Noaction taken

Na artion taken

Nn action taken

Reference

KNCHR 2008 On the
Brink of the Precipice
Py 193

KNCHR 2008 On the
Rend of the Precipice

KNCHR 2008 On Lhe
3rink of the Praciice
P 194

KMCHR 2098 Cn ihe
Brink of the Precpice
Po 205

KNCHR 2008 On the
Bnnk of the Precipice
Pg 155

KNCHR 2008 On the
Brink of (e Precipice
Pg 195

KNCHR 2008 On the
Bunk of the Precipice
Pg 195

KNCHA 2008 On the
Brink of Lhe Precipce
Pg 195

Recommendation
by TJRC

Implemant
recommendation
of KNCHR (2008)
Report Onthe
Brink of 1He
Preaipice

No Action
racommendad

Implemert
recommendaton
of KNCHR {2008)
Report Onthe
Brink of the
Precipice

mplement
recommiendation
af KNCHR {2008)
Report On the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Repor: Onthe
Brink of the
Precipire

Implemrni
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Pracipice

tmplement
recommendation
of KNCHR (200R)
Report Onthe
Brnk of the
Precipice

Implement
recommendation
of FNCHR (Z008)
Repoart Onthe.
Brink of the
Precipice

~1
~I



No.

170

172

173

174

175

170

177

178

Name of the Adversely
Mentioned Person/
status at the Tune of
Alteged Viclation

Coro M - radio Station
which broadcast in
Kikuyu language

Pastor karathimo Church
Limuru

Rev Kosgey - sometmes
preaches on Kass FM

M1 Benamin *ure
Seventh Duy Adventist
Church elder

Pastar 1saya Nyong#sa
Pastorin Likuyaru

Mary Wambur - PHU
Activist

Simeon Nyachae,
Energy Minster and MP,
Nyanlzar Chache

Thirikwa Kamau, l[ormer
MP Ndaragwas

Samwel Moroto, MP
Kapengur.a

Alleged Crime/
Violation

Incitement through its
programmes during
2007/2008 PEV

Incitement Violence
during 2007/2008 PEV

Inuited violence
through Radio
lipadcasts duning
2007/200R PEV

Arded and abetted
violence dunng
2007/2008 PEV

Ihetement Lo vik ne2
duning 20U/ /2008 PEY

Financing the wiclence
during 2007/2008 PEV

Utterances and
Incitement contiary 10
Secnon 96 of "he Penel
Code

Utterances and
InCiement contiary 10
Section 96 of the Pensl
Code

Utterances and
Incitgment contrary to
Saction 906 of the Penal
Code

Recommendation by
otficial Body

lnvestigatiun and
prasecution
crniminal cutpabibity 1s
deternuned

Investigatian and
prosecution f
amnad culpabiliey s
detarmined

Investigation and
prosecuden if
cnmnat culpatnhbly s
deterauned

Investigabon aed
prosecution if
criminal culpalabity is
deermined

lurther myestigaton

Invesugation and

p osecution |f
criminal culpabihity 1s
determimed

The KRNHCR and
KHRC recommend
the Irvestigaton
and pro.ecution of
the politicians for
inCitement under
Secuiohs 95 & 56 of
the Penal Code

Investigauomn and
prosecution for
incitement uinder
Secuans 85 & 96 of
the Penal Code

Investigation and
prosecuuion lor
incitement under
Sections 95 & 96 of
tl.e Penal Code

Action Taken

No action taken

No action taken

No cclion taken

NO aClion 1aken

No action Laken

No acuvon taken

N action takren

Nu achion taken

No acticn taken

Reference

KNCHR 2008 On Lhe
Brink of the Precipice
Pg 195

KNCHR 2008 Onthe
Brink of the Preapnce
Pg 150

KNCHR 2008 On the
Brink of the Precipice
Pg 196

KNCHR 2008 On the
Urink of Lthe Precipice
Py 190

KNCHR 2008 Onihe
Eelnk of the Precipnce
g 196

RNCHR 2008 On e
B-nk of 1he Precipice
Py 238

Kenya National
Commission on
Human Riglits {2006)
"Behaving Badly”
relerendum Report
Pg 30

KNCHR (2006)
Behaving Badly Pg 30

KNCHR {2006}
Behaving Badly Pg 30

Recommendation
by TIRC

Implement
recommendatbion
of KNCHR {2008)
Report Onthe
Brink of the
Precipice

Implemaent
recommendation
of KNCHR (2004)
Report Ca the
Brink of the
Precipice

Implement
recommendation
of KNCHR (2008)
Report Onthe
¥nink of 1the
Precipice

Implement
recommendanhon
ot KNCHR {2008}
Report On the
Brink of the
Pracognce

Implemuint
recommendaton
of KNCHIE {2008)
Report Onthe
Brink of the
Precipice

Implerment
recormmendatinon
of KNCHR (2008)
Repart On the
Brink ol Lhe
Precimcu

Implement
recommendation
of KNCHR (2000}
Report"Behaving
Badly”

Imnplement
racomniendation
of KNCHR {2006)
Report “Behaving
Bacly”

Implement
recommendauon
of KNCHR (2006)
Repart "Behaving
Badiy”



179.

180.

181,

182.

| 183

185.

186.

187.

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation.

Daudi Mwanzia, MP
Machakos Town

George Khaniri, MP
Khamisi

Amons Kimunya, Minister
for Lands and MP Kipipiri

Mwangi Kiunjuri, Ass.
Minister for Energy and
MP Laikipia East

William Wambugu,
Councillor Mukaru Ward

Peter Munya, MP Tingania
East

Chris Murungaru, MP
Kieni

SM Wambugu, Councillor,
Nyeri

Hon. Najib Balala - MP
Mvita

Alleged Crime/
Violation

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utlerances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances and
InCitement contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances and
Inritemeant contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Inciting and funding
violence

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Recommendation by
Official Body

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
inciterent under
Sections 95 & 96 of
the Penal Corle

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prasecutiop for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Codle.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code

The Attorney
General or the
Kenya Police Force
should undertake
investigatiens in
terms of Section 26
of the constitution to
determine eriminal
culpabhility.
Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Action Taken

No action taken

No action taken

No action taken

No action taken

Mo action taken

No action taken

Mo action taken

No action taken

No action taken

Reference

KNCHR (2006):
Behaving Badly. Pg 30

KNCHR (2006]
Behaving Badly. Pg 30

KNCHR (2006):
Behaving Badly. Pg 31

KNCHR (2006):
Behaving Badly. Pg 31

KNCHR (2006):
Behaving Badly. Pg 31

KNCHR (2006):
Behaving Badly, Pg 31

KNCHR (2006);
Behaving Badly. Pg 31

KNCHR (2006):
Behaving Badly. Pg 32

KNCHR 2008: On the
Brink of the Precipice.
Pg 185

o FOUR

Recommendation
by TJRC

Implement
recommendation
of KNCHR (2006}
Report "Behaving
Badly”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badiy”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badly”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badly”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badly”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badly”

Implement
recommendation
of KNCHR (2006)
Report "Behaving
Badly"

Implement
recommendation
of KNCHR 2006
Report “Behaving
Badly”

Implement
recommendation
of KNCHR (2008)
Report -On the
Brink of the
Precipice
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188.

189.

191.

Name of the Adversely
Mentioned Person/
status at the Time of
Alleged Violation.

Gideon Moi, MP Baringo
Central

Joe Khamisi, MP Bahari

Joseph Kamotho, MP
Mathioya

Fred Gumo, MP
Westlands

1 RO

Chagter FOUR

Alleged Crime/
Violation

Utterances and
Inciterment contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances and
Incitement contrary to
Section 96 of the Penal
Code

Utterances &
Incitement contrary to
Section 96 of the Penal
Code

Recommendation by
Official Body

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

Investigation and
prosecution for
incitement under
Sections 95 & 96 of
the Penal Code.

o Gt EYide PN
AN HLCQONCILIATION LGN

Action Taken

No action taken

No action taken

No action taken

No action taken

Reference

KNCHR (2006):
Behaving Badly. Pg
32,33

KNCHR (2006):
Behaving Badly. Pg 34

KNCHR (2006):
Behaving Badly. Pg 24

KNCHR (20006):
Behaving Badly. Pg 34

Recommendation
by TJRC

Implement
recommendation
of KNCHR 2006
Report"Behaving
Badly”

Report

Implement
recommendation
of KNCHR 2006
Report “Behaving
Badly”

Report

Implement
recommendation
of KNCHR 2006
Report“Behaving
Badly”

Implement
recommendation
of KNCHR 2006
Report ‘Behaving
Badly”
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