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CI{AIRPtrRS ON' S FO REWOIi.D

This report conlains ploceedings of the Select Conrrnittee on Budget and App:-opriations on its
considelatiorr of the County Governnrerits Grants Bill (Serrate Bill No. 35 of 2021) which was publislrecl
orr 25'r' May 2021.

The Bill has nine (9) ciauses and seeks to provide for the additional allocatio:rs to county govemments
for 202112022ltnancial year, the responsibilities of the National Governnrent and Counly Governments
pLrrsuant to such allocations; arid for connected purposes.

The Bill has nine (9) clauses and seeks to provide for the additional allocations to County Governments
for the FY 202112022 financial year, the responsibilities of the National Government and County
Govenr:nents pursuant to such allocations; and for comected purposes.

Following placement of adverts in the print media on Wednesday, 3'd November 2021 requesting for
comments on the Bill from the public and relevant stakeholders pursuant to Arlicle 118(1Xb) of the
Constitution and Standing Order 127(3), the Committee received one (1) written memoranda fi-om
stakeholders. The Cornmittee discussed the Bill with four (a) key stakeholders on Monday, i 5th

November 2021 at Mini Chamber, County Hall, Parliament Building narrely: Council of Governols,
Cornmission on Revenue Allocation, Office of the Controller of Budget and the National Treasury.

While considering the Bill, the Committee noted if the Bill is passed as proposed by Senate it would be
against Justice Makau ruling on Petition 252 of 2016 on 3'd Decernber 2020. The ruling noted that
National Government carurot appropriate any funds meant for Counties pulsuant to Arlicle 187 of the
Constitution. The clauses that make the Bill an Amual Bill should therefore be removed. This will
enable the Bill to provide for disbursement of both conditional and unconditional grants to counties
pursuant to Article 201 of the Constitntion. In addition, the Bill should provide for the procedures for
implementation, reporting and accountability of the fturds including the roles and responsibilities of
various institutions

The Committee is grateful to the Offices of the Speaker and Clelk of the National Assernbly for the
logistical and technical support accorded to it during its sittir:gs. The Conunittee further wishes to thanl<
all the stakeholders who participated in the consideration of the Bill. Finally, I wish to express my
appreciation to the Honorable Members of the Cornmittee and the Committee Secretariat who played a
significant role towards scrutiny of the Bill and production of this repofi.

On behalf of the Select Committee on Budget and Appropriations and pulsuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of tlie
Committee on its consideration of the County Govemments Grants Bill (Senate Bill No. 35 of 2021). It
is my pleasure to report tliat the Committee has considered the County Govemments Grants Bill (Senate

Bill No. 35 of 2021) and have the honour to report back to the House witli lecommendation that tlie Bill
be approved tvith antendments.

Hon. I(anini I(ega, CBS, M.P.
Cltairuerson. Budeet. and Annronriations Conunittee

Report o/theSelect Conun.illee on Brrrlget & Approprinliorrs ott lhe consiierntiott of tlte Cotttttlt
Governntents Gronts Bill (Senote Bill No. 35 of 2021) Page 3 of 18



I PRtrFACtr

i:,siai;irsirment irnti ivianciate of rirc Conrnrittee
Articie 2lt \4 ancl 5) ot'the Constitution and Sectjon 7 o1'the Public Finance Managenrent Act, 2012
provide for the establishnrent of a Committee of the National Assembly wliose nlain role is to tal<e the
lead in budgetary oversiglrt. Pursuant to this constitutional provision, Standing Order 207 established the
Budget and Approprjatjons Conrnrittee with specific mandates antong which is to:

i. Investigate, inquire into and report on all matters relating to coordination, coltrol and

monitoring of the natior:al budget;
ii. Discuss and revie*'the Estimates and nral<e recolrnrendations to the House;
iii. Exanrine tlie Budget Policy Statenrent. the Medirul-Term Debt Strategy Paper ancl tlie

Division of Revenue Bill (DoRB) presented to the Hor.rse;

iv. Examine Bills related to the national budget, including the Appropriations Bill; and
v. Evaluate tax estimates, econornic and budgetaty policies, and proglantntes with direct

budget outlays.

1.2. Menrbership of the Conrnrittee

The Budget and Appropriations Cornmittee as currently constituted comprises of the following
Honorable Mernbers of Parliament:

Member
1. Hon. Kanini I(ega, CBS, M.P. - Chairperson
2. Hon. Benard Masalta Shinali, M.P. Vice

Chairperson
3. Hon. CPA John Mbadi, EGH, CBS, M.P.
4. Hon. Emmanuel Wangwe, CBS, M.P.
5. Hon. Fatuma Gedi Ali, CBS, M.P.
6. Hon. Wangari Mwaniki, OGW, M.P.
1. Hon. CPA Moses K. Lessonet, CBS, M.P.
8. Hon. Samwel Moroto, M.P.
9. Hon. Millie Odhiambo, M.P.
10. Hon. Richard Onyonka, M.P.
I L Hon. (Dr.) Mal<ali Mulu Benson, M.P.
12. Hon. Twalib Bady, M.P.
I3. Hon. Jude Njonro, M.P.
14. Hon. Sarah Paulata Korere, M.P.
15. Hon. Josephine Naisula Lesnuda, OGW, M.P.
16. Hon. Alfred Kiptoo Keter, M.P.
17. Hon. Sakwa Bunyasi, M.P.
18. Hon. Florence Chepng'eticli i(osl<ey Bore, M.P.
19. Hon. James GichukiMugambi, M.P.
20. Hon. Danson Mwashako, M.P.
21. FIon. (Eng.) Mark Nyamita, M.P.

Constituency
Kieni
Ikolomani

Suba South
Navakliolo
Wajir County
Kigurno
Eldama Ravine

Kapenguria
Suba North
Kitutu Chache Soutlr
Kitui Central
Jonrvn
I(iambr.r Town
Laikipia Noltli
Samburu West
Nandi Hills
Nar:ibale
I(edcho County
Othaya
Wr.urdanyi
Uriri

Party
.lubilee
Jubilee

ODM
Jubilee
PDR
Jubilee
.Iubilee

Jubilee
ODM
Ford Kenya
Wiper
ODM
.lubilee
Jubilee
KANU
Jubilee
ANC
.lubilee
Jubilee
Wiper
ODN4



22. Hon. Paul Abr.ror, M.P.
.23. Hon. Mercy Wanjiku Gal<uya, M.P.
24.Hon. CPA Francis I(uria l(inra:ri, M.P
25. Hon. SamuelAta:rdi, M.P.
26. Hon. Joseph Manje, M.P.
27.Hon. Malselino Arbelle. M.P.

1. Ms. Phyllis Makau, OGW
2. Dr. Martin Masinde
3. Mr'. Roberl Nyaga
4 Ms. Lucy Makara
4. Mr. Frederick Muthengi
5. Ms. Julie Mwithiga

Director, Parliamentary Budget Offi ce
Senior Deputy Director, Parliamentary Budget Office
Deputy Director, Parliamentary Budget Office
Deputy Director, Parliamentary Budget Office
Chief Fiscal Analyst
Fiscal Analyst I

Rongo
Kasarani
Molo
AIego Usonga
I(ajiado North
Laisamis

ODM
Jubilee
Jubilee
ODM
Jubilee
Jubilee

1.3 Parliamental-y Budget Office and Committee Secretariat

The Committee is facilitated by the following officers from the Parliamentary Budget
Office:

The Committee Secretariat comprises of the following officers:
1. Mr. Joseph Ndirangu Fiscal A.nalyst V Clerk of the Budget and Appropriations

Committee
2. Mr. Dansou l(achurnbo Fiscal Analyst I/ Clerk of the Budget and Appropriations

Cornmittee
3. Clarah I(meli Legal Counsel
4. Ms. Winfred Kizia Media Relations
5. Iv{r. Benard Ornondi Serjeant-at-arms
6. Iv{r. Eugene Luteshi Audio Officer
'1. Iv{r. George Mbaluka Office Assistant

Report oJthe Select Comntiltee on Budget & Appropriotiorts on the considerotion of th e County
Governnretrts Gronts Bill (Senate Bi]l No. 35 of 2021) Page 5 of 18



2. HIGHLIGHTS OF THE COLINTY GOV]iRNMII,NTS GRANTS RII I ?N-)I /CtrAI^'Tr- I'II I

2.1 INTRODUCTION

i ' As per National Assembly Standing Orclers 4l (4), the Speaker receivecl a rressage reiati,g to the
passage of the County Governmertts Grant Bill (Senate Bill No. 35 of 2OZl). S"ubsequ.,rily. rl:.
Bili after being read for the first time on Weclnesclay, 13th Ocrober 2021, was com,ritrecl to the
Btldget and Appropliation Comnrittee pursuant to provision of Stancling Or.ders 121 (6). The Bill
seeks to provide for the additional allocations to collnty governments for the Fy 2021/2022
llnancial year. the responsibilities of the National Governrlerit a,rcl County Govenrnrerts llurs.artto suclt allocations; anC for comeclecl prlrposes.

2' Article 202(2) of tlie Constittrtion provides that Courrty Govemments nray be give, adclitional
allocations from tlie l'lational Government's share of re\/enlle, either. co,ditionally or
utrcottditionally. This Bill therefore seeks to provide a liamewor'l< for- the transfer of aclclitional
allocations under Article 2A2(?.) of the Constitution.

lJ ' hr additiotr, tire Bill seeks to corlrply witlr tlie orclers of the court in High Cour t petitio, No. 252 of
2016. In the n:atler the couit helcl that Arlicle 202 of the ConstiLtiou as read with Article
218(iXa) of tlie Constitution did not perniit conclitional oi unconditiolal graltr ro b. p,orla.o to.in the Annual Division of Revenue Act. Tlie courl held that such conclitional or unconditional
grants could be issued to the county level of governnlent under Arlicle 190 of the Co,stjtution or
through an agreement between the two Ievels of government tliat ,.rp..ir-ih. l,rrriii,J";;i;;;
functional integrity of both levels of govemment buf not in the Annual Divisio, of R.r.nr. a.,.

2.2 ANALYSIS OF TTIE BILL

The Bill proposes the following:

4' Clause I gives the title of the Bill as the County Govermrent Grants Act,ZO2lwhich,rakes it a,
Annual Bill. CIause 2 gives the various interpretation that includes the conditional allocations
which nleans additional resources allocatecl to County Governments from the Natio,al
Govertlrents share of t'evenue or in the for:l of loans and grants fronr clevel"p;;;i pu,:ur.,r."'

5' Clatrse 3 gives the object of the Bill which is to provicle for conditional allocation forthe Fi,ancial
Year 2021122 pursttant to Article 202 (2) of rhe constitntion and to facilitate the transfer of
conditional and unconditional allocations macle to counties uncler the Bill flom the Conroii,lrt.o
FtrrrdServicetotherespectir,eCotrntyReventteFundsarrdSpecialPuryosea".o,,n.,.

6' Clause 4lists all glants to be clisbr.rrsecl in tlie Bill while Clause 4(1) gives the condirional
allocalion to County Govemnrent fi'onr the National Govern:lent share of revenne for the Fy
2021122 for the constrttctiou of county headqr.rarters and leasing of meclical equipment,s; Clar-rse



4(2) gives the conditional allocation financed by proceeds of loans or grants fi'onl development
parttrers to each county goverm'ner'rt for the 2021122 financial year. The Bill pr-oposes that the
County Govermreut allocation will be transferred to respective County Revenue Furid in
accorda:rce with a payrnent sciredule published in the Gazette by tl're Cabinet Secretary as per
Section 17 of the PFM Act,2012.

7. The County Governmetrt will get the allocatio:r after nieeting the conditions set by the Cabinet
Secretary responsible for the function at the beginning of the financial year. The allocations will
be included in the budget estimates of the National Government and sub:litted to Parliament for
approval. This will be done after the National Govenment and the respective County Goverunent
have enteled into an intergovermrental agreement and in case of a loan or grant by a development
parlner the Cabinet Secretary and the lesponsible development partnerhave agreed in writing that
the funds shall be transferred to the County Government.

8. The Cabinet Secretary is expected to publish by fifteenth (l5th ) day of eacli subsequent month a
rnonthly report on actual transfers of all conditional allocations to County Govemments disbursed
and the County Govermrents shall reflect all transfers of conditional allocations by the National
Government to the respective County Govemments ir: its boolcs of account as per clause 5 and 6 of
the proposed Bill. The County Treasury shall report on the salne as part of the consolidated
quarlerly and annual reports as per PFM Act, 2012.

9. Tlre Bill proposes to amend tlie PFM Act by deleting section 42 and substituting it with an
inclusion of a Bill for the allocation and tlansfel of conditional or unconditional allocation under
Arlicle 202(2) of the Constitution. Parliament to consider the said Bill, the DoRB and the CARB
not later than 30 days after the Bills have been introduced with a view to approve them with or
without antendments. The proposed Bill is therefore to be an Arurual Bill submitted togetlier with
Budget Policy Statement (BPS), Division of Revenue Bill (DoRB) and County Allocation
Revenue Bill (CARB).

10. The Bill further proposes to inserl a section immediately after section l9l of the Public Finance
Manirgement (PFM) Act,2012 on intergovemmental agreements, which sliould be approved by
the County Assernbly within 14 days of submission and have the same forwarded to the Controller
of Budget within 7 days of approval. TI:e County Executive Conunittee (CEC) meniber is
expected to facilitate public parlicipation on any agreements nrade, have the agreement signed by
an authorized Officer and published in the Kenya Gazette within a period of seven days of the
agleement. The National Treasury shall submit the agreements with any other documents to
Senate and Controller of Budget within seven days of signing of the same and publish and
publicize all agreements entered.

11. The Bill proposes that the requisition of fr.r:rds fi'orlr the Coturty Revenne Funcl for the purposes
of conditional grant shall be sui:ported by the Intergovernn.iental Agreements apploved. The
proposed Bill however states that the cor:ditional grants fot the cuuent financial year?021122 shall

Report of tlt.e Select Conunitlee on Budget c8 Approprintiorts on tlt.e considerntion of the Counq'
Governrnertts Gronts Bill (Sennte Bi.ll No. 35 o.f 2021) Page 7 of 18



be disbursed in accoldance with the provisions of the PFII4 Act and tl:elefore 1he ploposed
addition lo sectiorr 191 u,ill not apply for the current Firiancial Year.

12. Tlie first and seco:id schedules showirrg tlie cor:ditional allocation to County Governrnents fionr
National Governnrent Revenue and conditional allocations fi'om loans and grants fi'onr
developnrer'rt pailners for FY 2021122 respectively are attached to the Bill.

13. Since 20l3l14 financial year, counties have been receiving both conditional and norr-conditional
resources froni botli the Gover'mrent of Kenya and developrnent partners such as World Bank.,

Enropean Union. IDA, SIDA among others. The conditional glants and loans both from the GOK
and development partners were in addition to being included in the Annual Division of Revenue
Bill and County Allocatiori of Revenne Bill each year were also put in the An:rual Appropriation
Bill up to2020/2i Financial Year.

14. As noted earlier tlie High Court ruling on Petition No. 252 of 2016 provided that the conditional
grants be lransferred flom the Consolidated Fund into the County Revenne Furrd but barred the
inclusion of conditional grants iu DoRB and CARB. Thus in 2021l22 DoRB and CARB did not
incltrde the conditional grants that were only included in Appropriation Bill, tliis creates a lacuna
as to what instrument or franrework to be used to disburse the conditional grant and the role of
Senate in the same as the crrunty assemblies are barrecl front applopriating the resources.?? Not
ciear??'?

I5. According to the Constitr.rtiorr, the instruments to enable the withdrawal of n'loney from the
Consolidated Fund Seryices is the Annual Appropriation Act, the Supplementary Appropriation
Act or any other Act as authorized by Parliament. In this Bill its proposed that once the
Appropriation Act is approved by Parliament those funds are credited to County Revenue Frurd.
Money can only be withdrawn from the County Revenue Fund after approval by Parliament or by
an approval by the County Assembly hence the need of the Act to authorize the disbursement of
funds. Article 207 section 4 allows Parliarnent to enact a law that allows withdrawal of funds frorn
County Revenue Fund.

3.0 PUBLIC PARTICIPATION/STAI(EHOLDERS CONSULTATION

16. Following the request for memoranda from the public and key stakeholclers lluouglr tlie
placement of adverls in the print media on Wednesday, 3'd Novenrber arrd vide letters Ref: NA/
DCS//BAC12021 (33, 35, 36 &31) dated lOtr'November 2021 inviting stakeholclers for a meeting.
'fhe Conimittee received memoranda from the following stakeholders:

i) Council of Governors
ii) The Controller of Budget
iii) The Conrn:ission on Revenue Allocation
iv) The National Treasury



3.1 THE COUNCIL OF GOVERNORS

17. The Councjl of Govemors appearecJ before the Corlrnittee o:'r Monday, l5'h November 2021 . The
Council was represented by tlre Djrector, Committee Services and other rlembers of the Council
and sr"rbmitted tlre following observations and recomnrendatioris to the Committee

ClauselProvision CoG's proposal Ration alelJu stifi ca ti on

Short Title
The County Government
Grants Bill

The County
Government
Conditional and Non-
Conditional Grants Bill

Grants include Conditional,
Non-Conditional and

Appropriation in Aid. The Bill
was envisaged to facilitate
disbursernent and expenditure
of Conditional and Non-
Conditional Grants as provided
for in Article 202(2).

Interpretation Introduce a new
clause to define the
following terms:
"Authorized Officer"
rreans the Principal
Secretary, National
Treasury
"Appropriation by
County Assembly"
rrreans inclusion of
Conditional Grant and

Non-Conditional Grant
in the County
Appropriation Act for
the purpose of
e>ipenditure and

accountability".

It was irnperative for the Bill to
define who the authorizing
officer: was. County
Appropriation Act is the legal
instrument that guides

utilization of funds at County
level, and which the Controller
of Budget can rely on in

approving requisition for
Conditional and Non
conditional funds by County
Governments. Further,
appropriation in that case did

not irnply reallocation of
conditional and non-
conditional fi'or:r the activities
directly channeled to.

Reporl of theSelect Conrrni/tee on Burlget & Appropritliotts on llte cottsidernliotr of llte Coutttlt
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Cla use/P l'ovisi on CoG's pro;losal Ration a le/Jus tifi ca tio n
Clause 3 Provide. nursr)anf to

I Artrcle tEl(2) and 202(2) ot
the Constitution, for
conditional allocation for
Finarrcial Y ear 202112022

To arlend to inclrrde

Article 190 (l) as

follorvs. "Provide.
pur-Suant to Article
181(2),190(l) and

202(2) of The
Constitution, for
conditional allocati on

for Financial Year
202U2022

In lirrc rvitlr thp leoiclati\re_.-_ -_.=-_._-- _

obligation of Parljanrent to
ensure that County
Governnrents had adequate
support to enable therr to
perform their functi ons.

,,

CIause 4 Intergovernmental
agreen'lents

Delete clause 4(3-5) The County Assembly had no
role in the approval of
Intergovernrnental Agreenr ents

4(3) Where a county
governrnent intends to enter
into an agreement under
subsection ( I ), the County
Executive Committee Member-
shall subrnit the agreement to
the respective County
Assernbly for approval.

4(4) The County Assernbly
shall, within seven days of
submission of an agreement
under subsection (3), approve
or reject the agreement.

4(5) Where a County Assernbly
fails to consider an agreement
under subsection (3) within
seven days, the agreernent shall
be deerned to be approved



Cla use/Provision

Report of the Selecl Comntittee on Bulgel ,& Approprialiotrs on llte cottsirlerotion of tlte Counl.lt
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CoG's proposal Ra ti on ale/Ju stifi ca ti on

Clause 6

An agreerlent under sectjon 4

shall be-(b) published in the
Kenya Gazette ar-rd county
gazelle

Amend to delete the
Counly Gazefie

The Office of the County
Printer had not been established
in Law and therefore it would
not be possible to cornply with
the specific provision.

Clause 8(3) Introduce a new clause
8(3 )

To enable Counry
Governments to access and

utilize the funds.

Each county government's
allocation under subsection
(lXa) shall be transferred to the
respective County Revenue
Fund, in accordance with a

payrnent schedule publislied in
tlre Gazelte by the Cabinet
Secretary In accordance with
section 17 of the Public
I?inance Management Act No.
18 of 2012.; and (b) Only be
accessed by each coLlnty
governrnent after nreeting
conditions set by the Cal.'inet
Secretary responsible lbr that
function at the beginning of the
financial year'.

to read as follows: -

County Assembly shall
include County
Goverrunent's
allocation under
subsection (i)(a) in
County Appropriation
Act.

Rearrange Clause 8

(3)(a) to read (3Xb)
and (3)(b) to read as

(3)(c)

CIause 8(6)
8(6) A County Governments'
allocation under subsection
(2) shall be transferred to the
respective County Revenue
h-und in accordance with a

payment schedule published in
the Kenya Gazette b), the
Cabinet Secretaryi in
accordance rvith section i 7 of
the Public Finance
Management Act.

Introduce a new clause
to read as follows.
6(1) County Assembly
shall include County
Govemntent's
allocation under
subsection (2) in
County Appropriation
Act.

To enable County
Govemments to access and

utilize the funds.



3.2 THE CONTROLLER OF BUDGET

I 8. The Controller of Budpet srrhr.rritted aq fnllnrrc

Clause/ Proyision of Budget
Pro al

Controller Ra tion ale/,Iustifi ca tion

I n terprctation
Defi nition of condirional
allocations
"Conditional
allocations" means
additiorial resources
allocated to County
Goverrurents from the
National Governnrent's
share of revenue or in
the fonr of loans and
grants form development
paflners;

Arnend the term
"conditional allocations" to
"additional allocations" and
define it nrean

"Additional resources
allocated to County
Governtnents from the
national govelnment's share
of the revenrle, either
conditionally or
unconditionally

The bill should exclude
allocations outside national
sliare and loans and grants.

To align this witli Alricle 202(2) of the
Constitution and Section 138 of the Public
Finance Managenre:rt Act(PFMA).

Article 202(2) plovides that a Counry
Government nral, be g.iven conditional or
uncor:ditional allocations fronr the national
government's share of revenue. While
Section 138 of PFMA defines "grants" to
mean "
The provision of financial or other-
assistance by a development partner which
is not repayable and - (i) under wliicli
public money is paid to or used by a grant
recipient; (ii) which is intended to finance
or facilitate the developnrent of projects or
delivery of services or othelwise assist the
grant recipient to achieve goals that ale
consistent with the policy objectives of the
national govemment; and (iii) under which
the grant recipient is required to act in
accordance witli any terms or conditions
specified in a grant agreement.

conditional
govermrent

Interpretation

Introduce the definition
of the teLm "grants,,

'Granls'
Define grant by aligning it to
Section !7(1) and 138(l) of the
Public Finance Managenrent
Act whiclr defines the ternr
grant

To promote iegislative Irarmony.
grants" to mean "The pr-ovision of
financial or other assistance by a
development partner which is not
repayable and - (i) r.rnder which public
money is paid to or used by a granl
recipient; (ii) which is inrended to finance
or facilitate the developnrent of projects or

of services or otherwise assist thedeli



Clause/ Provision Controller
P roposa I

of Budget Ra tion al e/Justifi ca tion

Clause 3 (b)
Object of the Bill

grant recipient to acl-iieve goais that are

consistent with the policy objectives of the

national governnrent; and (iii) under which
the grant recipient is required to act in
accordance wit)r any tern'ts or conditions

specified irt a graut agreement.

Intloduce a tliird object to

provide for the facilitation
of loans and grants

To provide for the facilitation of loans and

grants and to differentiate the objective 3

(a) from 3(b)

The clauses make reference

to "credit" and not "loans or
grants"

The clause introduces the

use of tiie terxr 'credit"
which has not been defined
in the Bill.

Syncluonize the use of words for
uniformity and clarity. h-r the alternative
provide for the definition of the teml
"credit"

Clause 5

Repolts
transfbrs

on actual

Amend by changing
"conditional allocations" to
"additional allocations"
Ar-rd provide for reporling
on loans and grants which
should be aligned to the
provisions of section 138 of
the I'FMA

The scope of reporting for loans and

grants has been provided for under

section 138 of the PFMA and should

hence be differentiated
from the additional allocations from the

national share of revenue.

Clause 7

Quarterly and amual
reporting

Introduce a new clause 7(2)

to ensure tliat the repofts are

submitted to tlie Controller
of Budget.

Anicle 228(6) mandates the Controllel of
Budget to report on budget
implementation to Parliament. The repofis
under clause 7 will enable the Controller
of Budget to comprehensively teport to
Parliament on budget implementation and

give recommendations to Parliament on

measures to improve budget

implementation

8(a), (b)
The use of the word
"conditional allocatiou"
should be liniited to the
proposed defiuition of
conditi onal allocation

Consider anrending " a bill
fol the allocation and

transfer of conditional or

unconditional allocations"
to reflect the proposed
det-rnition in tire

To align with the provisions of Article
202(2) of the Constitution and Section 138

Of thE PFMA

Clauses 4(2) (b), (e) (i)

Conditional allocations
to County Govenrments

Report of th.e Select Conunitlee on Bttdgel & Approprinliotrs ott llte consilerttion of tlte Couttt.lt

Glt,ernntents Grnnls Bill (Senote Bilt No. 35 of 2021) Page 13 of 18



Clause/ Provision Controller
Proposal

of Budgct Ra tion a le/J u stifi ca tio n

rrr,sl LItrtaUUI struu uIl

3.3. THE CON{]\,IISSION ON REVENUE ALLOCATION

l9' fhe Cl:airperson, Conrntissiott ort Revenue Allocation subntittecl as follows to the Cotlnrittee:

20' The Bill undel clause 2 clefines "conditional allocation" to rnean adclitional resources allocated to
County Governmetrts fronr the National Government's share of revenue or- in the forr:: of loans
and grants from development partners. The Bill under clause 3 outlines one of the objects of the
Bill as to provide, pursuant to Article 202 (2) of the Constitution, for colclitiolal allocations for
the financial year 2021/2022. There is ueecl to separate nratters loans ancl grants from aclditional
allocations which are mixed up in this definition of the Bill. Loans o, gru,li, clo not forpr part of
conditional glants to connties as elaborated below-

21 ' Ar-ticle 202 of tlre Constittttion provicles that County Governnrer:ts may be give6 aclditional
allocations fronl the national government's slrare of the revenlre eiiher Jonctitionally or
unconditionally. Such additional allocations are part of the National Governnrept's eqsitable ihare
drawn fronr the Consolidated Funcl. Loans and grants fronr donols torvarcls Colnty bovernnrents
should therefore be handled separately out of the Consolidated Fnncl and not mixed with sucir
funds. Moreover, this Bill should be groundecl on the conditional grants policy frameworl< that was
published by the National Treaslrry in the year 2015.

22. Articles 21 1 to 214 of the Constitution clearly arliculate matters of borrowing by both levels of
govemment including public debt and how it should be operationalizecl. Such issues are therefore
separate and distinct frorn grants ol additional allocations enshrined under Article 202. The
National Govemment should hence adopt a legislation premised on the current Loans and Grants
Boilowing Policy fi'amework to inclucle an annual schedule of the loans gralted to the counties to
increase transparency.

23. Sections a7 (1)(b)& 138 (lxb) of tlie Public Finance and Management Acr (pFMA ),2[l2definea 'grant' to tnean- financial or other assistance by a develop..nt partner to a national or connty
govenrment respectively which is not repayable and nnder which public rroney is paid to or used
by a grant recipient;whicli is intencled to finance or facilitate the development of projects or
delivery of services or otherwise assist the grant recipient to achieve goals that are consistent with
the policy objectives of the nationai goventment; ancl uncler which thJgrant recipient is req,ired to
act in accordance with any terms or conclitior:s specified in a grant agre-epent.

24' Sections 48 and 139 of the PFMA on the otlier hand provide for r-egulations on grant
administration for grants for national and County Governments respectively. Specifically, gialts
are defined as enlanatirlg fi'om development partners who are iaentlfied as-foreign entities.-Such
gl'ants are therefore separate fi-om a:rd not part of eqr.ritable share.



25. These three terminologies i.e. loan, grant and additio:ral allocations are therefore separate and

distinct and have specific nreanings under tlie Public Finance Management Act, 2012. Manying
them in one defiriition as per the Bill creales confusion and tirey should be tacl<led separately.

3.4. THE NATIONAL TRNASURY

26. The Principle Administrative Secretary, National Treasr-u'y and Planning subnritted the following
to the Committee as follows:

21. The Principle Administrative Secretary, National Treasury and Plaming submitted the following
to the Committee as follows:

28. The Bill be changed to County Governments Additional Allocations Bill. The title is in line with
Arlicle 190 of the Constitr.rtion which provides that Parliament may legislate for additional supporl
to county governments, in this case the supporl would be financial which may take the form of
conditional or unconditional allocation. This proposed change be will in line with proposed
conseqllential amendment of sections 42 and 191 of PFMA to include addjtional allocation in
section 8 (a) and (b)of the Bill.

29 . The Bill has not provided for flinds flow fi'om the respective County Revenue Furid Accounts to
the operational accorurts of the Cor"rnty Goverulents and for expenditr-rres on the intended
purpose. The Clause 3 should tal<e into acconnt section 109 (3) of the PFM Act, 2012lhal ensures

that the county goverrullent cornplies with the provisions of Article 207 of the Constitution.

30. Section a(3) (b) provides that conditional grants can only be accessed by each county
govemment after meeting conditions set by the Cabinet Secretary responsible for that function at

the beginning of the financial year. Tliis is because the conditions will be set tluough a

consultative process by different stakeholders, and once they are agreed upon, they will be

included in an agreement and approved by respective county assemblies.

31. Section 7 on reporting should report information on the following: (a)financial and non-fiuancial
information with regard to intended objectives of the grants; mitigations rleasures that were put in
place in case of maierial problems ictentifiecl in (d); and(b)all the requirements of Regulation 13 i
(l) (d) of the Public Finance Management (ftrational Govemment) Regulations,20i5.

32. Section 8 (c) on public parlicipation which provides that the county executive shall facilitate
public participation on Intelgovernmental Agreenrents. Horvever, the provision does not provide
for timelines when public parlicipation should be conducted. Fr"rrther, it compels the National
Treasury to submit the agreements to the Senate witlriri 7 days after they been dully entered into.
HoweveL, the responsibility fol submission of these agreement to the Senate shotild be placed ot:

the respective MDAs responsible fol the conditional glants.

Reltorl oJthe Select Comntittee on Bttdgel .k Appropriotiotts orr the cottsirlernliott of tlt.e Couttqt
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33. In addjtion, Section 8(c) requires the National Treasury to publislr and publicize all a-q,l'eentents

entered into. The seclion should be nrodified to provide that all MDAs to subnrjt to the National
Treasttrv all annrnried 2qrppnlerlls fol cnnsnlidefinrr arrd far:ilitete release nf fitrrds trnnrrt't"'' a- '' - ";'

trnlifinatin'r hrr tho IrII-.tA c nnna tl.o .o+ aa-,]jri^ .--^+ T l-^ ll^r:^--,'T'--^---.--.. ---- rl---. ..--!.!i.r

and publicise the consolidated agreenrents.

5. COMMITTEBOBSERVATIONS

34. In considering the Bill, tlie Committee observed as follows

l) If the Bill is passed as proposed by Senate would be against.lustice Makau ruling
on Petition 252 of 2016 on 3'd Decenrber 2020. Tlie ruling noted that Nationaj
Governnrerrt cat:not appropriate any funds rneant for counties ptrrsuant to Alticle
187 of the Constitution.
The clauses tliat make it an annual Bill should be renroved. This will enable the
Bill to provide for disbursentent of conditional and unconditional grants to
counties pursuant to Article 201 of the Constitution; and
The Bill provides for the procedures for implementation, reporting and
accountability of the funds including the roles and responsibilities of various
institutions.

2)

3)

6 COMMITTEE RECOMMENDATION

35. The Committee having considered the County Governments Grant Bill,2}21(Senate Bill No. 35
of 2021) recornmends that the House approves with amendments as proposed in the schedule
below.

a



? SCHtrDULE OF PROPOSED AMENDMENTS

36. The Committee proposed the following amendments to be considered by the House in the

Comrnittee Stage:

1. Title of the Bill 'County Governments Additional Allocations Bill,2021'
2. Clause 2 Interpretation of the various tems
3. Object of the Bill Amend clause 3(a) by deleting the word "FY2027122" to

remove the amual enactment of the Bill

4. Delete and replace clause 4 as follows

a) With additional allocations shall be ftinds agreed upon during the

consideration of Budget Policy Statement (BPS) and shall comprise of
resources required for transfer of functions to counties from the National
Government as provided for under Article 187 of Constitution; Conditional or
unconditional allocations as per Article 202; Loans and Grants fi'om
development partners;

b) The National Treasury shall facilitate the agreements between the county
governments and development partners, and these shall be tabled in Parliament
before inclusion in the Budget Policy Statement;

c) The additional allocations with respect to loans and grants, the National
Treasury shall include in the Budget Policy Statement the indicative amounts' 
to County Governments ott loans and grants; and

d) These additional allocations to counties' shall be included in the respective

County Govemments Appropriations Bills

Delete Clauses 8 (a) and (b).

Delete amendment to section 191(b) of PFMA on Public Participation on conditional grants

SIGNED.. . . .. . DArE....a..3..l.ll -'2- i

HON. BENARD SHINALI, M.P.
VICE CHAIRPERSON

SELECT COMMITTEE ON BUDGET AND APPROPRIATION
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ADOPTION SCHBDULE

Budget and Appropriations Committee

out"]?.. .1.\ ..? i.. ri,n...\,0...9P... si
Et-

Name Signature

I The Hon. Kanini Kega, CBS, M.P.-
Chairperson V,"f,o-L

2 The Hon. Benard Masaka Shinali, M.P.-
Vice Chairperson

a
J The Hon. (CPA) John Mbadi, EGH, CBS,

M.P.

4 The Hon. Emmanuel Wangwe, CBS, M.P ( l[*
5 The Hon. (CPA) Moses K. Lessonet, CBS,

M.P.

,l

6 The Hon. Samwel lr,{oroto, M.P. Wa
1 The Hon. Millie Odhiambo, M.P

8 The Hon. Alfred l(iptoo Keter, M.P

9 The l{on. Richard Onyonka, M.P

10. The Hon. (Dr.) Makali Mulu, M.P I r nl*]
11 The Hon. Badi Twalib, M.P.

12. The Hon. Jude Njomo, M.P. V r.'1r,"^-t (

i3 The Hon. Sarah Paulata Korere, M.P

t4. The Hon. Faturma Gedi Ali, CBS, M.P
-\

,/''l
15. The Hon. Wangari Mrvaniki, OGW, M.P

16 flie Hon. Josephine Naisula Lesuuda, OGW,
M.P.
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Name Signature

l1 The Hon. Sakwa Bunyasi, M.P

18. The I{on. Florence C. K. Bore, M.P

19 The Hon. James Gichulci Mugambi, MBS
M.P.

20 The Hon. Danson Mwashako, MP

21. The Hon. (Eng ) Mark Nyarnita, MP

22 The Hon. Paul Abuor, MP tV,r+.^A
23 The Hon. Mercy Wanjiku Gakuya, M.P

I
24. The Hon. (CPA) Francis Kuria Kimani, M.P 'WFP'--l
25. The Hon. Samuel Atandi, M.P

26. The Hon. Joseph Manje, M.P
rl

21 The Hon. Masalino Arbelle, M.P I,ffii
Signed t6Lw

' )3,
$*,* \,<ou^r*Lo

Date.. \1. 1l
Committee Clerk

Signed.

Date

Director of Audit, Appropriations & Other Select Committees
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MINUTES OF THE 44'h SITTING OF THE BUDGET AND
APPROPRIATIONS COMMITTEE HELD AT INNER PIER, ENGLISH
POINT, MOMBASA COUNTY ON THURSD AY,2g'TN OCTOBER 2021,
AT 9.30 A.M.

PRESENT:

1. Hon. Kanini Kega, CBS, M.p.- Chairperson
2. Hon. Benard Masaka Shinali, M.p.- Vice Chairperson
3. Hon. Ernmanuel Wangwe, CBS, M.p.
4. Hon. Millie Odhiambo, M.P.
5. Hon. Alfred Kiptoo Keter, M.p.
6. Hon. (Dr.) Makali Mulu, M.P.
7. Hon. tsadi Twalib, M.P.
8. Hon. Santwel lvloroto, M.P.
9. Hon. Fatuma Gedi Ali, CBS, M.p.
1O.Hon. Jude Njonio, M.P.
1 i.Hon. Josephine Naisula Lesuuda, OGW, M.p.
12.Hon. Sakwa Burryasi, M.P.
13.Hon. Janres Gichuki Mugarlbi, MBS, M.p.
14.IIon. Florence C. I(. Bore, M.p.
15.Hon. Danson Mwa.shako, M.p.
16.Hon. Joseph N4anje, M.P.
I7.Hon. Masalino Arbelle, M.P.

ABSENT WITH APOLOGY:

1. Hon. (CPA) John Mbadi, EGH, CBS, M.p.
2. Hon. Richard Onyonka, M.P.
3. Hon. (CPA) Moses I(. Lessonet, CBS, M.p.
4. Hon. Sarah Paulata Korere, M.p.
5. IIon. Wangari Mwaniki, OGW, M.p.
6. Hon. PaulAbuor, M.P.
1. Hon. (Eng.) Mark Nyar:rita, ivl.p.
B. Hon. Merc), Wadiku Gakuya, M.P.
9. Hon. Sar:ruel Atandi, M.P.
i0.Hon. (CPA) Francis I(uria K.imani, M.p.
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SPONSORS OF LEGISLATIVE PROPOSAL

I ) i-ion. Michaei Muchira, M.P.
2) Hon. Capt. Ruweida Obo, M.P.
3) Hon. Peter Francis Masara. M.P

PARLIAMENTARY BUDGET OFFICE

1) Mrs. Phyllis Makau, OGW
2) Dr. Martin Masinde
3) Ms. Lucy Makara
4) Mr. Robert Nyaga
5) Ms. Millicent Makina
6) Ms. .lulie Mwithiga
7) Ms. Judith I(iprop
8) Mr. Benard Adera
9) Mr. Robert Langat

COMMITTBE SECRETARIAT

Mrs. Florence Abonyo
Mr. Joseph Ndirangu
Mr. Danson Kachumbo

Mr. Eugene Luteshi
Mr. Benard Omondi
Mr. George Mbaluka

Director. PBO
Senior Deputy Director, PBO
Depury Director, PBO
Deputy Director. PBO
Fiscal Analyst I
Fiscal Analyst I
Fiscal Analyst III
Fiscal Analyst III
Office attendant, CNA

Director, Select Committees
Fiscal Arialyst TlLead Clerk
Fiscal Analyst I
Audio Officer
Sergeant at Amrs
Office Attendant

1)

2)

3)

4)

s)

6)

AGENDA

1. Preliminaries & Confirmation ofAgenda
2. Consideration and Discussion of the County Grants Bill (Senate Bill

No. 35 of 2021)
3. Any Other Business (A.O.B)
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MIN. NO. NA/B AC/202r1297: PRELIMINARY

The Chairpersorl welco:led the comnrittee members to the meeting and called the
rreeting to order at 10.00 a.nr. Thereafter, Iecl the comnrittee through a rvord of
prayer' The Chairperson invited the Parliarnentary Budget Office to rral<e a
presentatiorl on its analysis on the Counfy Governments Grants Bill (SenateBilI
No.35of202t).

MIN. No. NA/B Aclz0ztt298: THE couNTy GOVERNMENTS GRANTS
BILL (SENATE BILL NO. 3s OF 2021).

The Presentation from the Parliamentary Budget Office highlighted the
following:

A. Introduction

As per Standing Orders 41 (4) of the National Assembly Speaker received a
message_r!]atinS to the passage of the County Governments Grant Bjll,202l
(Senate Bill No. 35 of 2021) subsequently the Bill after being read for the firsr
time on october 13, 2021, was cornmitted to the Budget and Appropriation
Conrniittee pursuant to provision of Standing Orders 127 (6).In as much as the
committee is expected to apply itself to the provision of Article 109 (5) and I l4
of the constitution relating to origination and definition of a "Money'Bill,, and
make recomn'rendations to the House as per the constitution.

It's iniporlant to note that this bill is supposed to pronounce itself to the court
ruling on petition No. 252 of 2016 that provided that the conditional grants be
transfened fi-om the Consolidated Fund Services to County Revenue-Fund. It
however, barred the county Assemblies fiiorn appropriating irre same.

B. Brief Overview

The Bill seeks to provide additional allocation to county government for the
2021122 financial year arrd the responsibilities of National Government and
Counfy Goverrulents pursuant to the allocations.

Clause 1 gives the title of the Bill as the County Goverrunent Grants Act, Z0ZI
whicli makes it an annual Bill. Clause 2 gives the various interpretatiol that
includes the conditional allocations ra,hich means adclitional ,.rori.., allocated
to Cor:nt5' Govermtents fi-om the National Governments share of revenne or in
the form of loans and grants fi'om developnrent partners.
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Clause 3 gives the object of the Bill which is to plovide for conditional allocation
for the Financial Y ear 2021122 pvrsuant to Article 202 (2) of the constitution and
to facjlitate thr transfer nf conditional and rrnconditional allocations nrade to
cottntie,.s ,-urier the Bill fron: the Colso!idated Fund tc the respecti.,,e Couni,
Revenne Funds and Special Pulpose Accounts.

Clause 4 Lists all grants to be disbursed in the Bill while Clause 4(1) gives the
conditional allocation to county government from the National Government share
of revenue for the 2021122 for the construction of county headquarters and leasing
of medical equiprnent's; Clause 4(2) gives the conditional allocation financed by
proceeds of loans or grants frorn developrlent partners to each count)/
government for the 2021122 frnancial year. The Bill proposes that the Counry
Govemment allocation will be transferred to respective County Revenue Fund in
accordance with a payment schedule published in the Gazette by the Cabinet
Secretary as per Section 17 of the PFM Act,2012.

The County Government will get the allocation after meeting the conditjons set
by the Cabinet Secretary responsible for the function at the beginning of the
financial year. The allocations will be included in tlie budget estimates of the
National Government and submitted to Parliarnent for approval. This will be done
after the National Government and the respective Counly Government have
entered into an intergovernmental agreement and in case of a loan or grant by a

development partner the Cabinet Secretary and the responsible development
pafiner have agreed in writing that the funds shall be transferred to the County
Govemment.

The Cabinet Secretary is expected to publish by 15th day of each subsequent
month a monthly report on actual transfers of all conditional allocations to County
Governments disbursed and the County Govemments shall reflect all transfers of
conditional allocations by the National Govemment to the respective County
Govemments in its books of account as per clause 5 and 6 of the proposed Bill.
The County Treasury shall report on the same as part of the consolidated quarterly
and annual reports as per PFM Act,2012.

The Bill proposes to amend the PFM Act by deleting section 42 and substituting
it with an inclusion of a Bill for the allocation and transfer of conditional or
unconditional allocation under Article 202(2) of the Constitution. Parliarnent to
consider the said Bill, the DORB and the CARB not later than 30 days after the
Bills have been introduced with a view to approve them with or without
amendments. The proposed Bill is therefore to be an annual Bill submitted
together with BPS, DORB and CARB.
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The Bill fufiherproposes to insert a sectjon inrnrediately after section 191 of the
PFM Act, 20)2 on intergovernmental agreements, which should be approved by
the Counly Assembly within 1 4 days of subrnission and have the same forwarded
to the Controller of Budget within 7 days of approval. The CEC member is
expected to facilitate public participation on any agreements made, have the
agreement signed by an authorized Officer and published in the Kenya Gazette
within a period of seven days of the agreement. The National Treasurl shall
submjt the agreernents with any other documents to Senate and Controller of
budget within seven days of signing of the same and publish and publicize all
agreements entered.

The Bill proposes that the requisition of funds from the County Revenue Fund
for the putposes of conditional grant shall be supported by the Intergovernmental
Agreements approved. The proposed Bill however states that the conditional
grants for the current financial year202ll22 shallbe disbursed in accordance with
the provisions of the PFM Act and therefore the proposed additional to section
191 will not apply for the curent Financial Year.

The first and second schedules showing the conditional allocation to County
Govetnments from National Goverrment Revenue and conditional allocations
fi-onr loans and grants from developrnent partners for FY 2021122 respectively
are attached to the Bill.

C. Evaluation

Since 2013114 financial year counties have been receiving both conditional and
non-conditional resources frorn both the Government of Kenya and development
partners such as world Bani(, European Union, IDA, SIDA among others. The
conditional grants and loans both from the GOK and development parlners were
in additional to being included in the Annual Division of Revenue Bill (DORB)
and County Allocation of Revenue Bill (CARB) each year were also put in the
Annual Appropriation Bill up to year 2020121 Financial Year.

As noted earlier the High Courl ruling on Petition No. 252 of 2016 provided that
the conditional grants be transfened fi'orr the Consolidated Fund into the County
Revenue Fund but barred the inclr-rsion of conditional grants in DORB and

CARB. Thus in2021122 DORB and CARB did rrot include the conditional grants
that were only included in Appropriation Bill this creates a lacuna as to what
instrument or fi-amework to be used to disburse the conditional grant and the role
of Senate in the same as the county asseurblies are barred from appropriating the
resolrrces.
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According to Kenya Constitution tlre jnstruntents to enable the r,r,ithdrawal of
Ixoney frorn the Conso.lidated Funcl Services is the Annual Appropr"jation Bill.
the supplementary Appr-opriation Bill or any otlier Act as author-ized hv
Parlianrent. In this nartic.rrlar Bi!l its proposer! that once the App:-cp:-iaticn.^,ct:s
approved by Parliament those funds are credited to County Reverrue Fund.
Money can only be withdrawn from the Counry Revenue Fund- after approvai by
Parlianlent orby an approvai by the County AssembJy hence the neecl of the Act
to authorizelhe disbursement of funds. Article 207 section 4 allows parlian-rent
to enact a law that allows withdrawal of funds fi-om county Revenue Fund.

D. Options
i) Anrend the Bill and remove the clauses that nral<es it annual Bill by

providing provisio, for co,ditionar and unconditionar _erant fr-rrthei,
amend to ensure the Bill provicles for the prieclur-es for
implementation, reporting and accountability of the funds including
the roles and responsibilities of various institurtions.

ii) Allow the Bill to continue as jt is which will;

a) Make Senate provide the way to have the disbursement fi-orn the
County Revenue Fund and will make it a seconcl appropriation.

b) Delay will occur as this particular piece of legislation can only
go through after an Appropriation Bill is accented to.

c) There will be issues of in-year changes as development partners
give funds in the course of a Financial Year which creates delay.

After the presentation, the Committee made the following comments and
observations:

1' It was observed that the Bill was forwarded against the provisions of article
114 of the Constitution through an aclvisory opinion of the speal<er that
BAC is the relevant conimittee to liandle the Bill.

2. It was observed that there is lacl< of legal frameworl< for clisbursing
conditional grants to counties. Basecl on this, the Senate went to court in
2019 and the court ruled that Division of Revenue anci County Allocation
of Revenue should not include the conditi.onal grants and tliat lationa.l
assernbly should appropriate the grants exclusively. However, with lacl< of
a fianteworl< for disbursernent, in 2021122 the national treasury clisbursed
the ,roney tlu'ough the ministries and there was no clear way of how



---.,-...".,.--'."1

counties got the funds nral<ing it hard for oversight both by the senate and

the counly asser:rbly.

COMMITTEE RECOMMENDATION

Amend the Bill and rentove the clause that nto.lces it annual bill by providing

provisionfor condition and unconditional grantfurther, amend to ensure the Bill
provides for the procedttres for intplementation, reporting and accountability of
thefunds including the roles and responsibilities of various institutions.

MIN.NO.NAEAC/202L/299: ANY OTHER BUSINESS &
ADJOURNMENT

There being no other matters to consider, the rneeting was adjourned at 1.00 p.m.

The next sitting will be communicated later.

HON. KANINI I(EGA, CBS, M.P.

CII.AIRPERSON, BUDGET AND APPROPRIATIONS COMMITTEE

,? /,, (z-.,a-i

DATE
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M]NUTES OF TI]]E 45II' SITT]NG OF TI]E B UDGET AND
APPROPR]ATIONS COMMITTEE I]ELD AT MIN] CHAMBER, FIRST
FLOOR, COUNTY HALL,PARLIAMENTBUILDINGS ON MONDAY, I5'N'
NOVEMBER 2O?1, AT 9.30 A.M.

PRESENT:

1. Hon. Kanini Kega, CBS, M.p.- Chairperson
2. Hon. Benard Masal<a Shinari, M.p.- Vice chairperson
3. Hon. Ernrnanuel Wangwe, CBS, M.p.
4. Hon. (Dr.) Makali Mulu, M.p.
5. Hor:. Jude Njorno, M.P.
6. Hon. Josephine Naisula Lesuuda, OGW, M.p.
7. Hon. Sarah Paulata I(orere, M.p.
8. Hon. Wangari Mwaniki, OGW, M.p.
9. FIon. James Gichuki Mugambi, MBS, M.p.
10.Hon. Florence C. K. Bore, M.p.
I I.Hon. (Eng:) Mark Nyamita, M.p.
l2.Ilon. Danson Mwashal<o, M.p.
13.Hon. Mercy Wanjiku Gakuya, M.p.
i 4.Hon. Joseph Manje, M.p.
15.Hon. lv{asalino Arbelle, M.p.

ABSENT WITII APOLOGY:

1. I{on. (CPA) John Mbadi, EGH, CBS, M.p.
2. Hon. Richard OnyonJ<a, M.p.
3. Hon. Millie Odhiambo, M.p.
4. Hon. Badi Twalib, M.p.
5. Hon. (CPA) Moses K. Lessoriet, CBS, M.p.
6. Hon. Samwel Moroto, M.p.
7. Hon. Alfred I(iptoo Keter, M.p.
8. Hon. Paul Abuor, M.p.
9. Hon, Samuel Atandi, Ir4,p.

10.Hon. Sal<ra,a Bunyasi, M.p.
1 l.Hon. Fatuma Gedi AIi, CBS, M.p.
12.IIon. (CPA) Francis l(uria l(inrani, M.p.

i
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COMMISSION ON REVENUE ALLOCATION

1) Dr. Jane Ifiringai
2) Dr. Moses Sichei

3) Ms. Evelyne l(imani

COUNCIL OF GO\/ERNORS

1,) Mr. llizito Wa::ge!!t,e
2) Mr. Stephen Mornanyi
3) Mr. James Maina

CONTROLLER OII BUDGBT

l) Dr. Nlargaret Nyal<ongo

2) Mr. Stephen lvlasha

3) Ms. Rhoda Rutto
a) Ivlr. Ir{ane Kipkoech

THE NATIONAT, TREASURY

l) Mr. Amos Gathecha, EBS

2) Ms. Josephine Kanyi
3) Mr. Samuel K. I(iptoros
a) Mr. Geoffrey Momanyi
5) Ms. Isabella Kogei

1. Mr. Wafula Chebukati
2. Mr. Francis Wanderi
3. Mr. Marja:n Hussein
4. Mr. Diclcson l(wanusu
5. Mr. Daniel Mathenge

T\; -^^+^ - fr^ 
- -- 1.. ^ ^ ^vrt !!1V1, !V!r!r!rtf tL!J

Finance and Planning Officer
Finance officer

Chairperson
CEO/ Commissjon Secretar y

Manager, Legal Affairs

Controller of Budget
Deputy, Controller of Budget

Director, Legal Services

Chief Fisal Analyst

Principal Ad ministrative Secreta ry
Senior Deputy Director
Senior Deputy Director
Senior State Counsel
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AGENDA

1. Prelinrinaries & Confirmation of Agenda

2. Receiving su.htrtissions on the County Governnrents Grants Bilt. (Sen.ate

Bi.ll No. 3 5 of 2021) from the followitrg:
,) The Council of Governors

b) The Controller of Budget

,) The Contmisston on Revenue Allocation
d) The National Treasury

3. A follow up nteeting with the Independent Electorol and Bou.ntlaries
Commissiott (IEBC) to discuss the budget for the 2022 Generol
Electi.ons.

4. Any Other Bnsiness (A.O.B)
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MIN. No. N,A/B ACt2021l300: pRFr IMINAP.Y
The Vir'e'f!:airnerson 1v4!44|r4rl the nn,,rreirte4 rreonrharo rn rlro,..aa+i.-^ ^-,r ^^lr^J-.--.--r .rr_rrrvJi} i.U l;;;;;jggi;;j_a srr\r vurrvlr
the meeting to order at 10.00 a.nr. Thereafter, Ied the connrittee through a \\,ord of
prayer. The vice-chairperson jnvjted the stalteholclers to nrake a presentatjon on
proposed amendments to specjfic clauses (if any) on the County Governnrents
Grants BiJl (Senate Bill No. 35 of 2O2t).

MIN. NO. NAlBACi2}zU3}t: SUBMISSION
GOVERNORS

BY THE COUNCIL OF

The Council of Goven:ors subnrittecl the
recomntendations to the Comnrittee:

following observations ancl

Grants include Conditional,
Non-Conditional and

Appropriation in Aid. The
Bill was envisaged to
facilitate disbursenrent and

expenditure of Condjtjonal
and Non-Conditional Grants
as provided for in Article
202(2).

Cla use/Provision CoG's proposal Ra tionale/Justifi ca tion
Short Title

The County Govcrnment
Grants Bill

The County
Governnrent

Conditional and Non-
Conditional Grants
Bi]I



Cla use/Pl-ovr'sion CoG's proposal Ra tion a lelJustifi ca tion
Interpr-etation

clause to define the
fo llorvin g term s:

"Authorized Oflicer"
means the Principal
Secretary, National
Treasury

"Appr-opriation by

County Assenibiy"
nreans inclusion of
Conditional Grant and

Non-Conditional

Grant in the County

Appropriation Act for
pulpose of

expenditure and

accountabiliry".

Introduce a new

the

It was inrperative for the Bjll
to define who the authorizing
officer was. County
Approprjation Act is the legal
instrument that guides

utilization of funds ar Counq,

Ievel, and which the
Controller of Budget can rely
on in approving requisition

for Conditional and Non
conditjonal funds by County

Governments. Furlher,
appropriation in that case did
not imply reallocation of
conditional and non-
conditional fronr the activities
directly channeled to.

To amend to include
Article 190 (t ) as

follows. "Provide,

pr-u'suant to Article
187(2), 190(1) and

202(2) of The

Constitution, for
conditional allocation

for Financial Year
2021t2022;"

In line with the legislative
obligation of Parliarnent to
ensure that County

Govemnrents had adequate

support to enable' them to
perform their functions.

Clause 4 Intergovernmenta I

agreements
Delete clause 4(3-5) The County Assembly had no

role in the approval of
Intergovernrnental

Agreements.

Clause 3 Provide, pursuant
to Article 187(2) and 202(2)
of the Constitution, for
conditional allocation for
Financial Year \QZllZ\Z2;
and

sl



Clause/Pl'ovision CoG's proposal Rationa Ie/Justifi cation

4(3) Where a county

governrnent intends to enter

into an eereement uncle:'

sul'lsection l.l), tlre (.inrrrlfv

Executive Comnrittee

Mernber shall submit the

agreement lo the respective

County Assentbly for
approval.

4(4) The County Assembly
shall, within seven days of
subnrission of an agreenrent

under subsection (3), approve

or reject the agreement.

4(5) Where a County

Assembly fails to consider an

agreement under subsection

(3) within seven days, the

agreement shall be deemed to

be approved

Clause 6

An agreement under section 4

shall be-(b) published in the

Kenya Gazette and county

gazette

Amend to delete the

County Gazette

The Office of the County

Printer had not been

established in Law and

therefore it would not be

possible to comply with the

specific provision.

Clause 8(3) Introduce a

clause 8(3)

new To enable County

Governments to access and

utilize the funds.



C)a use/Pr-ovision CoG's proposal Ration a )e/,Jrrsti fi ca tion

Each county govem:rent's
allocatio:r under subsection
(tXa) shall be transferred to
the respective Counly
Revenue Fund, in accordance

with a paynrent schedule

published in the Gazette by

the Cabinet Secretary In
accordance rvith section 17 of
the Public Finance

Management Act No. 18 of
2012.; and (b) Only be

accessed by each county

government after nreeting

conditions set by the Cabinet

Secretary responsible for that
function at the beginnirig of
the financial year.

to read as follows: -

County Asse:rbly
shall include County

Governntent's

allocation under

subsect jon ( f )(a) in

Courrty Appropriation

Act.

Rearrange CIause B

(3Xa) to read (3Xb)

and (3)(b) to read as

(3Xc)

Clause 8(6)

8(6) A county goveniments'
allocation under subsection
(2) shall be transferred to the

respective County Revenue

Fund in accordance with a

payment scliedule published

in the I(enya Gazette by the

Cabinet Secretary in
accordance with section 17 of
the Public Finance

Manager:rent Act.

6(1) Counry

Assernbly shall

include County

Govemment's

allocation under

subsection (2) in
Counly Appropriation

Act.

a new

read as

Introduce

clause to

follora,s.

To enable

Governnrents to
utilize the funds.

Counly

access and

After the 1:r-esentation,

1) The Committee queried the jttslifcation of the renonting the Bitt as proposecl
despite conditi.onal granl.s are approprial.ed by the Nationctl Assentbllt.

2) It tt,as fttrth.er obsen,ed that the proposed anrendment t.mder cla.u.se B(3)(b)
t'vill. l.herefore i.ntply that ntonies appropt'ictted by the National Assembly nttlst

7l



be olso ctppropricrtecl b),the respective Coun4, Assentblies. TJtis v,ill
conlr?vene the High cot.tt't ntling thctt rt.rlecl that both the Atatio,ctl
Got'ernntettt and the Countl) got'ernutenls lo conte ttp tt,ilh ct /r-a,tev,ork of
clitbursentent.

N{IN. NO. NA/B ACt2021t302
BUDGET

SUB]\{ISSION BY THE CONTROLLER OF

The conrroller of Budget submittecr as folJows to the com,rittee
Clause/ Provision Controller

Proposal
of Budget R ation ale/Justifica tion

In terpretation

Definition of
condirional

allocations

"Conditional

allocations" rfieans
additional

resources allocated

govemments from
the National
Governnient's

share of revenue or
in the form of loans
and grants form
development

partners;

to county

Anrend the terD.l

"conditional

al]ocations" to
"additional a.liocations,,

and define it rnean
"Additional resources
allocated to county
govemments from the
national government,s

share of the revenue,
either conditionaliy or
unconditionally

The Bill shoulcl
conditional allocations outside
national govemment share and
Ioans and grants.To align this
with Arlicle 202(2) of rhe

Constitution and Section l3g of
the Public Finance Mahagement
Act (PFMA).

Arlicle 202(2) provicles that a

County Govemment may be
given conditional or
unconditional allocations from
the national government,s share
of revenue. While Section 13g of
PFMA defines "grants,'to rnean ,.

The provision of financial or
other assistance by a
development partneryvhich is not
repayable and - (i) ttnder yvhich

public money is paid Io or used btt
a grant recipient,. (ii) which is
intended to finance or focilitate
the developntent of projects or
delivery of services or othen,rtise

grant recipien.t Io

exclude

assis/ the



Cla use/ Provision Controiler of Budget
P roposa I

Ra tion a lelJ ustifi cation

achieve gools that are consistent

tvith the policy objectives of the

national governn'tent; and (iii)
under v,hich the grant recipienl is

required lo act in accordance

vtilh any ternts or conditions

speciJied in a grant ogreement.

Interpretation

Introduce the

definition of the

term "grants"

' Grants' Deflne grant by

aligning it to Section

41(1) and 138(1) of the

Public Finance

Management Act which

defines the tenn grant

To promote legislative harmony.

"grants" to nrean "The provision

offinancial or other assistance by

a development pa.rtner which is
not repayable and - (i) under

vthich public money is paid to or
used by a grant reciptenl; (ii)
which is intended to /inanc.e or

facilitate the development of
projects or delivery of services or
othenuise assis/ the grant

recipient to achieve goals tha.t

are consistent vtith the policy
objectives of the national
government; and (ii, ttnder

v,hich the gron.t recipient rs

required to act in accordance

with any terrns or conditions

speciJied in a grant a.greement.

Clause 3 (b)

Object of the Bill

Introduce a third object

to provide for the

facilitation of loans and

grants

To provide for the facilitation of
Ioans and grants and to

differentiate the objective 3 (a)

flom 3(b)

ql



Cla use/ Provision

Cla uses 4(2) (b),
/a\ /i\/-a-Jiri^..^l
\ -., \J ., v v, , u J r I v, J a.,

^n^-_.i_-__att\J\,otlulJ5 LU

coLlnty

g0venlments

Clause 5

Reports on actual

transfers

The clauses n'tal(.e

-^f^--^----.- i(- -.l'.rt r
I \-rLr llJUc. Lu ut trLtJt illlu

rrui "iuans or grants::

The clause inlr'oduces

tlre Llse of the terrn

'credit" wlrich has not
been defined in the Bill.

Qrrnnhr-n-i=a ilno ',.- ^f ,.,^-l^ f^-.

untl()ilIIw ano cl2rlrv ln ll'r
J

Pl-t
alternatrve provide lbr the
definition of the ternt "credit,,

The scope of reporting for loans
and grants has been provided for
under section l3B of the pFMA
and shoulcl hence be
diflerentiated

frorr: the additional allocations
frorr the national share of
revenue.

Controller
P ro;rosa I

of Budget Ra tion a Ie/Justifica tion

Amend by changing
"conditional

allocations" to
"additionai allocations"

And provide for
reporting on loans and

grants which should be

aligned to the provisions
of section 138 of the

PFMA

Clause 7

Quarterly and

arutual reporting

introduce a new clause

1(2.) to ensure that the

reports are submitted to
the Controller of
Budget.

Article 228(6) mandares the
Controller of Budget to report on
budget implementation to
Parliament. The reports under
clause 7 will enable the
Controller of Budget to
comprehensively reporl to
Parliament on budget
implementation and give
recommendations to Parliarnent
on measures to improve budget
impienrentation.

8(a), (b)

The use of the word
"conditional

allocation" should

Consider amending "a
bill for the allocation
and transfer of
conditional or
unconditional

o ajign with tlie provisions of'
Article 202(2) of the Constitution
and Section 138 of the PFMA

T



Clause/ Provision Cor:troller of Budget
Proposa I

Ra tion alelJu stifica tion

be linrited to the

proposed definjtion

of conditional

allocation

allocations" to reflect

the ploposed definition
irr the intetpretalion
section

Aftet' th e presentation,

l) The Comntittee queried the proposal of antending lhe ternt "conditional

ollocalions" to "additional allocations" a.s per Article 202 (2) of the

Constitution and Sections 47(l) and l3B (1) of the PFM Act, 2012. The

Committee sought clorification on whether amending the definition will be

subject to genera.l budgeting at cottnty level.

2) Members of the Comntittee further queried the purpose of defining credit in
the proposed Bill a.s this is a conditional grantfrom the llorld Bank toJino.nce

various projects.

MIN. NO. NAEAC/202I1303: THE COMMISSION ON REVENUE
ALLOCATION

The Chairperson, Commission on Revenue Allocation submitted as follows to the

Comrnittee:

The Bill under clause 2 defines "condilional allocation" lo rrean additional
reso'urtes allocated to county governn'tents from the National Governntent's share
of revenue or in thefornt of loa.ns and grants front developntenl partners. The Bill
under clause 3 outlines one of the objects of the B jll as to provide, pursuant to Article
202 (2) of the Constitution, for conditional allocations for the financial year

202112022. There is need to separate matters loans and grants froni additional
allocations which are niixed up in this definition of the Bill. Loans or grants do not

fonl part of conditional grants to counties as elaborated below;

Article 202 provides that county governments may be given additional allocations
fi-on'r the national government's share of the revenue either conditionally or

unconditionally. Such additional allocations are part of the National Gorrernmeut's
equitable si:ate drawn froni the Consolidated Fund. Loans and grants flour donors

tou'ards count)/ goveurlrents should tlrerefore. be handled separatel), ort of the

Consolidated Fund and not n'rixed rvith such funds. Moreover, this Bill should be

11 
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grounded on tlte condjtional grarrts policl, fi'ameu,orl< that was published by the

National Treasury in rhe vear 20I5.

Articles 271 to 274 clearl), articulate ntatters of borrorving by both levels oJ'

svvvlrlrrlurtl llrljuurrrts Lrut/lru LlLL_,/t otr\J,.1\JyY tt JJt\_ru,\J uL trlrLlalttlttdtt,/.c\.t-,)t.tutt t.\5uE.\

arc ihereior. *.rrrrrl anri riistirrr:t trnnr gt"ar'tls !t' addltrora.! a.!!oca.f!ols ens}:rined
uttder Afiicle 202. Tl'te National Governnrent shor.rld hence adopt a legislation
pre:nised onthe cur-rent Loans and Grants Borrowing Policy fi'anreworl< to include
an annual schedule of the loans granted to the counties to increase transparency.

Sections 47 (lxb) & 138 (I)(b) of the Public Firiance and Managenrent Act (PFMA)
define a 'grant' to mean- financiaJ or other assistance by a clevelopment pafiner to a

national or colrnry governn'rent respectively which is not repayable and-
i. underu'hich public money is paid to or used by a giant recipient.

ii. which is intended to finance or facilitate the development of projects or
delivery of serr,,jces or otherwise assist the grant recipient to achieve goals

ltrat are con.sistent with the policy objectives of the national govenrment;
and

iii. under which the grant recipient is required to act in accordance with any

terrns or conditions specified in a grant agreement.

Sections 48 and 139 of the PFMA on tlre other hand provide for regulations on grant
adnrinistration for grants for national and county governments respectively.
Specifi.cally, grants are defined as enranating from development partners who are

identified as foreign entities. Such grants are therefore separate from and not part of
equitable share.

These three terminologies i.e. loan, grant and additional allocations are therefore
separate and distinct and have specific meanings under the Public Finance
Managernent Act, 2012. Marrying them in one definition as per the Bill creates
confusion and they should be tackled separately.

Other Cornments on the Bill-

Clause Recornmendation Justificatiorr for Change

Clause 4

Include a requ.irentent

for the Contrnission on

Reyenue Allocaticsn to
be consulted

CRA is required to

make reconlinendations

on such financial
matters concerning

counly govenrments.

To align ra,ith Arlicle 202
to promote equitabilify,
Article 205 finarrcial
consultation and Articles
205 &. 216 on CRA
nrandate to mal<e

reconlmendations on



fi nancial

concerning

govenrl'lr er'ltS

nr att e:'s

counqi

Clause 8

Section I9l.B

The county executive

s hct ll faci lit a t e publi c

participalion on an))

o1reement made

pursuanl lo seclion

I9tA

There should be a

provision specifyirig a

set tinreline prior to the

signing of the

agreement for sucli a

public pafiicjpation

process to take place.

For clarity

After the presentation, the Committee observed that:

1) The National Government should adopt a legislotion premised on the current

Loans and Grants Borroy,ing Policy frameworlc to include an annual

schedule of the loans granted to the counties to increase transparency.

2) As per the Accra Accord, there is need to synchronize the disbursement of
donors funds based vvith the Kenya's PFM systent.

l\{IN. NO. NA/BAC/2}zll304: SUBMISSION BY THE NATIONAL
TRT]A.SURY

The Principle Administrative Secretary, National Treasury and Planning subrnitted

the following to the Cornrnittee:

Title: - The Bill is titled County Govermients Grants Bill. However, it is our

considered opir-rion that the word grant has a liniitation in its definition and maybe

c.oristrued as "free money". Section 138(iXb) defines grants as "grant" rneans the

provision of Jinancial or other assistance by a development partner v,hich is not

repayable"

In tliis regard, we are proposing the title of the Bill be changed to: "County

Governntents ,4dditional All.ocatiot'ts Bil.l". This title is in line with Arlicle 190 of
the Constitution ra,hicli provides tliat Parliament may legislate for additional support

to counly governments; in this case the supporl rvould be financial rvhich ma)/ tal(e

the forni of conditional or r-rnconditional allocation. This proposecl change be will in
line vvith proposed co)'rsequential amendurent of sectir:ns 42 and 191 of PFMA to

include additional allocatiorr in section 8 (a) and (b)of the bjll

13 I



Sectjon 3 on Ob.iect of the Act:-This Section provides that rire Oblecr of rhe resulranl
Act is lo "provide. pursucrnt to Article 202 (2) of the Consritt.rtion. for conditionctl
allocations for the./inancictl )teor 202 J /2 2 ".

Jlowever. in the IJish Court r!lins on Detitiorr No. 252 of 20i6. a clelerminarion u;as
t)rirtis iitat uurrdiiir-rnai eranrs shouici be issueci uncier Ar-ticie tt/0 ot ilre ( lnnstirrrrinn
which is not referenced in this Bill or through Intergover-nprerrtal A-ereenrenl as
provided for in Article 187 of the Constitr-rtion. Section 3 (a) and (b) on the ob1ect
of this Act shotrld be assessed against Artjcle 114 (2) of the Co6st jturion on Money
Bills.

The other objective islo "facilitate the transfer of conditional alloccrtions made to
cottnlies under thi.s AcI fi ont lhe Consolitlated F'und to the respecrive Counry
Revenue Funds". Hor,vever, and irr line rvith the High Court cleternrination that
County Assenrblies should not appropriate for conditional grants, the Bill has nor
provided for funds flow fi'om the respective County Revenue Funcl Accounts to the
operational accounts of the County Governnrents ancl for expenclitures on the
intended purpose. The provision should tai<e into account section 109 (3) of the
PFMA provides lhal, "T'he Cot*ttv Treasury shatt administer the County Revent,te
Fmcl and e.nsu.re that lhe. county governtnent contplies vti1fu the provisions of Article
2 07 o/' the Const itution"

Section 4(3Xb) on Conditional allocations to county government: Section 4(3) (b)
provicies that conditional grants can only be accessed by each county govemment
after meeting conditions set by the Cabinet Secretary responsible for that f,nction
at the beginning of the financial year. It is our con.sidered opinion that the words
"set by the Cabinet Secretary responsible for the function" should be replaced by
the following words "Conditions set out in the agreement and as approved b1t
respective County Assembly". This is because the conditions will be set through a
consultative process by different stal<eholders, ancl once they are agreed upon, they
will be included in an agreement and approved by respective county assemblies.

Section 7 (d) also compels the County Treasury to inclucle in its report any material
problents faced in the expenditure of the allocated conditional grants ancl conrpliance
with the conditions set therein. In our opinion it's not clear what kincl of problenr-s
the section anticipates nor the scope of what niay be deemed a problem. Our
lecommendation is that the terrn "problerr:" be replaced with the ter-:1 "challenges,'
or "risl(s" because challenges are specific ancl can have specific:litigation r,easlrres.
We also propose that the section be moclifiecl to require that as the County Treasury
reports on cliallenges, they also include the mitigations measures that were put r1
place.



we ar-e also of tlie opi;lio:r that this sectjon shoulcl also conrpel the County rr.easury
to have in its reporl both financial and non-financial infornration with r-egard to
intended ob.jectives of the glants. This section can aJso be cross referencecl to the
Regulation I3l (l) (d) on rlrinjnrunr requirenrenrs ro be conrained in reports of the
accountjng offi cer- of the county goven-lments.

(2) Sectiott J on reponing: we propose that this section should report i:rfor:ration
on the following: (a)financial and non-financiai jnformatjon wjth regard tojntended objectives of the grants;

mitigations i'neasures that wereput in place in case of rlaterial problerns identified
in (d); and(b)alJ the requirements of Regulation l3l (t) (d) of the public Finance
Managen:ent Q.lational Govemntent) Regulations, 201 5.

Section 8 (a) on Consequential amendnrents: - Theproposed new section a2 b (l)
of the Public Finance lt4anagement Act, 2012 requires the Cabinet Secretary while
introducing to Parliarnent the Budget statern.ni, Diririon of Revenue Bill and
Counfy Allocation of Revenue Bill to also introduce a Bill for rhe allocation and
transfer of conditional or unconditional ollocations ntade under Article 202(2) of
the Constitution prepared by the National Treasury as provided in thjs Act for the
financial 1'ear to which that Budget relates. This section only refers to additional
allocation frorn the National Govemnrent share of revenue envisaged in Arricle2O2
(2) and doesn't cover allocations from loans and grants. There js therefore neecl to
reference Article 190 of the Constitution to include support to county governments
tlrough conditional grants fi,anced fi-om proceeds of loans and *rrr;; ;;
d eveloprn ent partn ers.

'\'ou nray also consider anchoring the Bill under auspices of Article .90 of the
Constitution as guided by the High Courl in jts rulin gof petition No. 252 of 2016.'rhis rvould cater for financial additional. support to county governments through
conditional and unconditional allocations whose sources maybe as provided for inArticle 202(2) of the constitution and frorn proceeds of loans and grants by
development partners.

Section 8 (c) on Intergovemtirental Agreements: Section 8 (c) prov ides thal ,,The

National Treasury shall enter into an agreentent ytith the respective county
Sovenlment for the tran.sfer of the respecrive conrlitional allocation ntade to the
coun.tlt Soverrilnen.t purstrari Io this Acl.,'

ILegu)ation 129 ro I35 of tlie PFM (National Governnrenr) Regulatjo,s, 2015
provides for antong others the duties of the accounting officers of tlre natio,al a,cl
counq/ go\/erlrllents on Intergovernnrental l'ansfers. In thjs regard, it is our.
considered opirlion that Intergotrertltrentai agreements shoulcl be enter-eci i,to by the

1sI



respectlve county qo\/ernntents and the respective Minjstries. State Departn'lents and
Agencies (MDAs) responsible lbl the conditional grants and to r.r,honr rhey 3r.
appropriated. The role of the Nalional Treasury shoulcl be transfer of conditionaj
srants fi-orrr tlre COnSOlrclatec! F,-rld tO ieSpectiye COunq, P.e.,,enue Fund ,4,CCou;.jtS,

so lonp as lhere ar". ivrittel.1 !nStluctiCnS l-CJ.l-t the n:.tjcna1 go.,,e;-;:;.lte;-tt CCCOuni;ng

oftlcer responsrble, confirnring that the conclitions set thereof have been nret. The
other role of the Natjonal Treasurl, is to sign firrancitrg agreernents u,ith respecti\/e
developrlent partners where a conditional grant is firranced using a loan or a grant.

Section 8 (c)should clarifl the role of County Assemblies in managing conditional
grants including approval of budgets flrnded by conditional grants. The Attorney
Ceneral's legal opinion on this issue will greatly be appreciated. In adciition, we
propose that the Bill provides that the County Assemblies approve
Intergovernmental agreements rvith or without amenclments instead of rejecting
them.

Section 8 (c) on Public Participation: Section 8 (c) on public parliciparion rvhich
provides that the county executive shall facilitate public participation on
Intergovernniental Agreentents. However, tlie provision does not provide for
timelines wlten public participation should be conducted i.e., shotrld it be before
subrnitting to Counfy Assenrbly or after. Secondly, can the County Assemblies also
conduct the participation before approving the agreenrents?

Section 8(c) on Sr-rbnrission of Agreements to Senate: -Section 8(c) compels the
National Treasury to submit the agreenrents to the Senate within 7 days after they
been dully entered into. However, as discussed above on section 8 (c) of the Bill, it
is our considered opinion that the responsibility for submission of these agreement
to the Senate should be placed on the respective MDAs responsible for the
conditional grants.

Section 8(c) requires the National Treasury to publish and publicize all agreements
entered into. It is our considered opinion that this section should be modified to
provide that all MDAs to submit to the National Treasury all approved agreements
for consolidation and facilitate release of funcls upon notification by the MDAs once
the set conclitions are met. The National Treasury can then publish ancl pubiicise the
consoli dated agreem ents.



Other comments

)) Frorrl the definitiorl of nloney Bili. this can be a rroney Billsince tJ-:e only one
excluded by the Constitutjon js Djvjsion of Revenue Bill (DoRB) and Counqi
Allocation of Revenue Bill (CARB)

2) The National Treasury are of the vjew that the condirjonaJ gr-ants area)ready
provlded for in the section of the 38(rXb)(iii) and t30(t Xb) (jii PFMA). What
is Jacl<ing js the regulations to operat ionaljzethose sect jons of pFM to provjde
for budgeting, funds florv, fornr, frequency, content, and tirning as you have
rightJy put rt' We therefore propose developnrents of required e regulations to
provide for the gaps as well as provide for conditional grants both donor
funded, and govemment of Kenya funded.

3) Since the Bill is dealing with nrainly conditionai allocarions in line with
Arlicle 202 (2) and Article 190 of the Constitution and these were
operationalized through PFMA and IGRA, the originators of the required
Iegislation should be the same originators of the two Acts depending on the
legislation required.

4) The draft bill provides that the Counfy Governments Grants Bill will be
submitted together witli DORB and CARB, so does this mean that they wiil
be determined at the same tirne?

After the presentation, the Committee obser-ved that:

The presentation made b)'the National Treasury did not provide for any tangible
solutjons or suggestions to better the Bill. The presentation focused mainly on the
pitfalls of the Bill. I'articularly on the Judgment rendered by the High Courl
restricting county assemblies frorn exercising oversight on the conditional or
unconditional allocations to the county

Com nr ittee Recomrnendations:

l ' The Committee reitera.ted the neecl for a legal fratnework to govern
allocations to cotmty governments under Arttcle 202 of the Constitution of
Kenya.

2' The National treosttry v)o.s requ.ested to re-draft their sttbntissions to the
committee by lYednesdalt l7,h of Noventber ond provide solutiols to the
foreseen chollenges

3. Further the contntittee directecl thar. ol.t sta.keholclers
Pa.rlianterta.ry Budget office to sir. at a tecltnical. level and to
pr op ose d a.nt en dnt en I s.

including tlte

hannonise their

17 
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MIN. No. NA/BAc/?\zt/305: A Fol-I-ow-up N{EETING WITH THE
INDEPENDENT AND ELECTORAL BOUNDARIES COMNIISSION (IEBC)
Foliow up meeting r.r'ith the IEBC to cliscuss the2022 General Electjon budget of
1' I

^sll:i. 
.+(,.y nrlilnn ln !-eSPeJ-1Se 1O ilre lette:.. tl:e JIIRC C3nte lb;-*,a;.d tO jricsc;il ihc

crofrr. ^f -*^^,'-^ J .r- -:.. r tu!er!,r vr rrvLurwrl,Lr.rr oru ulc.,l uLrupcr lur tne lUll generaj electlOnS. lhe lEts(-'
presented their procttrentent budget and the statLrs of procr.rrenlent for varjous goods
and services. The total figure anrountecl to approxinrately g.2 bjllion I(enyg
Shillings. However. in Mornbasa the total bud-eet was approxirrated to be about
Kshs' 4l billion. The CEO explainecJ that the deficit was because of the cash
transactions that do not appea, in the procurenrent list.

The comrnittee was inlbnrred that the proculenrent of one ballot paper r.i,ouId cost
Kshs. 23 (inclusive of tax) ancl not l(shs. 35 as earlier budgeted for. The I(inrs l<it
would cost Ksh. I.7 billion.

The Cornrnittee qtreried the cletails re-earding the extencled registration periocl
mandated by order of the High court. The IEBC infornred tlie conrnrittee t6at they
spent an approximately Kshs. 12 rnillion fbr the 3-clay exercise and nranaged to
register about 70,000 voters.

Cornmittee Recom nt en da tions :

1) IEBC was directed to prepare cr cletailed btrdget for Kslt. 40.9 billion meonr
Jor 2022 General Elections and to exclude the budget allocations of tl.te day
to day running of the Comntission.

2) Comtnission was requested to provide for a derailed budgetary allocationfor
2022 General Electionsfor Fy 2021/22 and 2022/23.

3) Jn addition, a comparison itemised budgetfor 2017 general elections budget
vis a yte 2022 budget.



?

MIN.NO.NA/BAC/2021/306: ANY OTHER BUSINESS & ADJOURNMENT

There being no other matters to consider, the meeting was adjourned at 2.00 p.nl
The next sitting will be communicated Iater.

SIGNED
(

HON. KANINI KEGA, CBS, M.P.

CIIAIRPERSON, BUDGET AND APPROPRTATIONS COMMITTEE

az!
D(5 t( 2D>- t

DATE



MINUTES OF THE 46N' SITTING OF THE BUDGET AND

APPROPRIATIONS COMMITTEE HBLD AT MINI CHAMBER' FIRST

FLOOR, COUNTY HALL, PARLIAMENT BUILDINGS ON TUESDAY '23")

NOVEMBER 202I, AT 1O.OO A.M.

PRESENT:

1. Hon. Kanini Kega, CBS, M'P'- Chairperson

2.Hon.BenardMasal<aShinali,M'P'-ViceChairperson
3. Hon. Emmanuel Wangwe, CBS, M'P'

4. Hon. Samwel Moroto, M'P'

5. Hon. Millie Odhiambo, M'P'

6. Hon. (Dr.) Makali Mulu, M'P'

7. Hon. Jude Njomo, M'P'

8. Hon. Sarah Paulata Korere, M'P'

9. Hon. Wangari Mwaniki, OGW, M'P'

1O.Hon. James Gichuki Mugambi, MBS, M'P'

I 1.Hon. Paul Abuor, M.P.

12.Hon. Danson Mwashako, M'P'

13.Hon. (CPA) Francis I(uria Kimani, M'P'

14.Hon. MercY Wanjiku GakuYa, M'P'

15.Hon. Samuel Atandi, M.P'

16.Hon. Masalino Arbelle, M'P'

ABSENT WITH APOLOGY

1. Hon. (CPA) John Mbadi, EGH, CBS, M'P'

2. Hon. (CPA) Moses I(. Lessonet, CBS, M'P'

3. Hon. Alfred KiPtoo Keter, M'P'

4. Hon. Richard OnYonka, M'P'

5. Hon. Badi Twalib, M.P'

6. Hon. Josephine Naisula Lesuuda, OGW, M'P

7. Hon. Florence C. K' Bore, M'P'

8. Hon. (Eng)MarkNYamita, M'P'

9. Hon. JosePh Manje, M.P.

10.Hon. Sakrva BunYasi, M'P'

11.Hon. Fatuma Gedi Ali, CBS, M'P'

1l!..1r:11
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PARLIAMENTARY BUDGBT OFFICE

1) Dr. Martin Masinde

2) Ms. Lucy Makara

3) Ms. Julie Mwithiga

COMMITTBE SECRETARIAT

Mr. .loseph Ndirangu
Mr. Danson Kachumbo
It4r'. Sidney Lugaga

Mr. Eugene Luteshi
Mr. George Mbaluka
Mr. Collins Oluoch

Mr. Bisnark Lumumba
Mr. Dorothy Kandie
Mr. Rakia Ibrahim

Senior Deputy Director, PBO

Deputy Director, PBO

Fiscal Analyst I

Fiscal Analyst llLead Clerk
FiscalAnalyst I
Legal Counsel

Audio Officer
Office Attendant
Legal Counsel Intern
Legal Counsel Intern
Legal Counsel Intern
Legal Counsel Intern

1)

2)

3)

4)

s)

6)

1)

8)

e)

AGENDA

l. Preliminaries & Confirmation of Agenda
2. Adoption of the Committee draft report on the County Governments

Grant Bill (Senate Bitl rto. 35 of 2021)
3. Any Other Business (A.O.B)

MIN. NO. NA/B Acl202ll307: PRELIMINARY

The Vice-Chairperson welcomed the cornmittee members to the meeting and called
the meeting to order at 10.00 a.m. Thereafter, led the committee through a word of
prayer.

2lPagr
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MIN. NO. NA/B Act202tl308: CONFIRMATION AND ADOPTION OF THB
PREVIOUS MINUTBS

The cornmittee confinned and adopted minutes in the following mamer:

i. Minutes to the 44tt'sitting were proposed by Hon. Sa.ntttel Atandi, M.P.

and seconded by Hon. Jantes Gichulci Mugantbi, MBS, M.P.

ii. Minutes to the 45tr' sitting were proposed by Hon. Ihangari Mtuanilci, M.P

and seconded by Hon. Sarah Paulata Korere, M.P.

MIN. NO. NA/B AC120211309: ADOPTION OF THE COMMITTEE DRAFT
REPORT ON THE COUNTY GOVBRNMENTS GRANT BILL (SENATE

BILL NO. 3s OF 2021)

The vice-chairperson invited the Parliamentary Budget Office to submit the draft

report. After deliberations, the Committee adopted the report with the following
obseryations and recolnmendations

COMMITTEE OBSERVATIONS
In considering the Bill, the Committee observed as follows:

i. If the Bill is passed as proposed by Senate would be against Justice Makau

ruling on Petition 252 of 2016 on 3rd Decernber 2020. The ruling noted

thatNational Govenunent cannot appropriate any funds meant for counties

pursuant to Arlicle 187 of the Constitution.

2. The clanses that rnake it an annual Bill should be removed. This will
enable the Bill to provide for disbursement of conditional and

unconditional grants to counties pursuant to Article 207 of the

Constitution; and

3. The Bill provides for tl-re procedures for implementation, reporting and

accountability of the funds including the roles and responsibilities of
various institutions.

COMMITTBE RECOMMBNDATION
The Cornrnittee having considered the County Governments Grant Bill,202l (Senate

Bill No. 35 of 2021) recomnlends that the House approves with amendments as

proposed in the schedule below.



I

I

SCHBDULE OF PROPOSED AMENDMENTS
The Comrnittee proposed the following amendments to be considered by the Flouse

in the Committee Stage:

Title of the Bill 'County Covernments Additional Allocations B1ll,202l'
Clause 2 Interpretation of the various terms

Object of the Bill Aurend clause 3(a) by deleting the word

"FY2027122" lo remove the annual enactmetrt of the Bill

Delete and replace clause 4 as follows

a) With additional allocations shall be funds agreed upon during the
consideration of Budget Policy Statement (BPS) and shall comprise of
resources required for transfer of functions to counties fiom the National
Government as provided for under Article 187 of Constitution;
Conditional or unconditional allocations as per Article 202; Loans and

Grants front development partners;

b) The National Treasury shall facilitate the agreements betlveen the county
governlnents and development partners, and these shall be tabled in
Parliament before inclusion in the Budget Policy Statement;

c) The additional allocations with respect to loans and grants, the National
'I'reasury shall include in the Budget Policy Statement the indicative
amounts to County Govemments on loans and grants; and

d) These additional allocations to counties shall be included in the respective
County Governments Appropriations Bil ls

Delete Clauses 8 (a) and (b)

Delete amendment to section 191(b) of PFMA on Public Participation on

conditional grants.

4lPae€



t
MIN.NO.NA/BAC/20211310: ANY OTHER BUSINESS & ADJOURNMENT

There being no other matters to cor:sider, the rneeting was adjourned at 1.00 p.rr
The next sitting will be conrmunicated later.

HON. BBNARD SHINALI, M.P.

VICE CHAIRPERSON, BUDGET AND APPROPRIATIONS COMMITTEE

2.? II '2_--D> /

G

DATE
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eOUi\ile lL O,F GOVEtslUORS

Westlands Delta House 2nd Floor, Waiyaki S/ay

P.O. BoX 4040r-00100,
Nlairobi.

Tel: (020) 2403314, 24033'13
+254718242203

E' m a i I : .i nf-g@ g9-t.1,9.11.59

Our Ref: CoGl6ltt Vol.3 (27)

9th November, 2021

Mr. Michael Sialai

Clerk of the National Assembly

Parliament Buildings
NAIROBI

Dear Mr. Sialai

t Er.lCl nYllrI: nnEI\nr\D n Nlnl I nn ,'\Nl THE a ^r r r\rrv /:nt/tr Et I\l A/t tr l\lTq Dn Nt-r< att I //qtrl\la.l-F

BlLl. NO.3s OF zozr)

The above subject nratter refers.

The Council of 6overnors appreciates that in realizing the objects of Devolution, the
principles of consultation and cooperation under Article 6(z) and Article rB9 of the
Constitution are inevitable.

Based on these principles, the Council of Covernors has reviewed the County

Governments Crants Bill, (Serrate Bills No. 35 Of zozt), and has hereby attached the

memorandunr for your consideration.

Please be assured of our highest esteem and consideration

Yours sincerely,

i'

Mary Mwiti
Ae. Chief Executive Officer

nts, i Nation
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PROPOSED AMENDMENTS TO THE COUNTY GOVERMENTS GRANTS

BILL, zozL

1. Introduction
As per its long tit)e, the Bill proposes to provide for additional allocations to county

governments for the zoztf 2c.22 financial year; the responsibilities of national and

county governments pursuant to such allocations; and for connected purposes.

The despite some amendments to the Bill while at the Senate, the Commission notes the

following issues in the Bill that still need clarity-

2. General Comments:

TIre Bill under clause z defines "conditional allocation" to mean addi.tional resources

allocated to county goDernments from the National Goubrnnrcnt's share of reuenue or

in the form of loans and grants from deuelopment partners. The Bill under clause 3

outlines one of the objects of the Bill as to provide, pursuant to Article zoz (z) of the

Corrstitution, for conditional allocations for the financial year zoztf zozz. There is need

to separate matters loans and grants from additional allocations which are mixed up in

this definition of the Bili. Loans or grants do not form part of conditional grants to

counties as elaborated below-

Rationale:

Article zoz provides that county governments may be given additional

allocations from the national government's share of the revenue either

conditionally or unconditionally. Such additional allocations are part of

the National Government's equitabie share drawn from the Consolidated

Fund._Loans and grants from donors towards county governments should

therefore be handled separately out of the Consolidated Fund and not

mixed with such funds. I\4oreover, this Bill should be grounded on the

llOf3Pages



PFMA. Marrying them in one definition as per the Bill creates confusion

and they should be tacl<led separately.

3. Other Comments on the Bill-

Number Clause Recommendation Justification for
Change

1 Clause 4

Include a requirement

for the Commr'ssf on on

Reuenue Allocation to

be consulted

CRA is required to make

recommendations on

such financial matters

concerning county

governments.

To align with

Article 2o2 to

promote

equitability, Article

2o5 financial

consultation and

Articles zo5 & zt6

on CRA mandate to

make

recommendations

on financial

matters concerning

county

governments

2 Clause 8

Section rgrB

The county executtue

s h all fa cilit at e p ub lic

parti.cipatton on any

agreement made

pursuant to section tgtA

There should be a

provision specifying a set

timeline prior to the

signing of the agreement

for such a public

participation process to

take place.

For clarity

3l0f3Pages



REPUBLIC OF KEI{YA
THE NATTONAL TREASURY & PLANNING

Telcgrephic Ad dress: 22921
FINANCE-NAIROBI
Frr No.315779
Telephone: 2252299

When rcplying please quote

Ref: MOFffE}0OlOl 'D' (31)

Michael Sialai, CBS
Clerk of National Assembly
Parliamentof Kenya.
Nairobi.

THX, NATIONAL TRET{SURY
P.O. Bor 30007 - ffiIfi)

' I{,TIROBI
KENYA

Date: l2e November, 2021

o"* t{^/e:l
RE: APPOINTMENT Otr REPRESENTATION TO TIM MEETING WITE THE BT,DGET

AND APPROPRIATIONS COMMITTEE

Reference is made to letterNo. NA/DCS/iB ACl2O2l(035) dated 10s November,al}l on the

above subject matter. I havc been iuvited to a meeting with the National Assembly Budget and

Appropriations Committee to make a presentation on proposed amendments to specific clauses

if any, to the County Govemments Grant Bill (Senate Bill No. 35 of 202d1). The meeting is

scheduled for Monday, 15th Novemberrl0}l at 10.00a-m in the Mini Chamber, First Floor,

County Hall, Parliament Buildings .

I will be out of oflice on official duties on this date and therefore, not in a position to attend

the said meeting. The purpose of this letter is to seek your indulgence to request the committee

to allow the Cabinet Secretary be represented by the Principal Administrative SecretarX,

Amos N. Gathecha, EBS, ndc (K), who is currently acting for the Principal Secretary, in

the meeting.
;

Yours

H

L+

YATAM, EGH
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INTERNAL MEMORANDUM

Dlrector

Director

Direaor
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General/PIPM PAE,
Dii€Ifor

DATE: October 296,2021'
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official duly from 29th October,

Admlnistrative
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I. Specific comments:-

i) Title: - The Bill is titled County Governments Crants Bill. Ilorvever, it is our

considereci opinion rirar rhe word grant has a iirniiatiurr iu it" ,iefiiiitioii ai:,j inaybe

construed as "tiee money". Section 138(1Xb) defines -srants as "granl" means lhe

provisiott of financial or other assislance by a developn enl Partner which is not

tgPMblg"

In this regald, we are proposing the title of the Bill be changed to; "County

Goyernments Atlditional Allocations Bill". This title is in line with Article 190 of the

Constitution rvhich provides that Parliament may legislate for additional support to

county goverurcnts, in this case the support rvould be financial lvhich may take the

form of conditional or unconditional allocation. This proposed change be will in line

rvith proposed consequential anrendment of section 42 and l9l of PFI\'IA to include

additional allocation in section 8 (a) and (b)of the bill.

ii) Section 3 on Object of the Act: -Tbis Section provides that the Object of the resultant

Act is to"prov'ide, pursuanl to ArTicle 202 (2) of the Conslilution,for condilional

ollocations for the Jinancial leu 2021n2'.

However, in the High Court ruling on petition No. 252 of 2016, a determination was

made that cohditional grants should be issued under Article 190 of the

Constitution which is not referenccd in this Bill or through Intergovemmental

Agreement as provided fbr in Arlicle l8TSection 3 (a) and (b) on the ob.iect of this

Act should be assessed against Article 114 (2) of the Constitution on Money Bills.

The other objective is lo 'focilitate lhe lransfer of conditional aUocations made to

counties under this Act from the Consolidated Fund to the respective Counly

Revenue Funds". However, and in line with the High Court determination that

County Assemblies should not appropriate for conditional grants, the BiU has

not provided for funds flow from tbe respective County Revenue Fund Accounts
toithe operational accounts of the County Govemments and for expenditures on the

intended purpose-The provision should take in to account section 109 (3) of the

PFMA provides lha\ "The County Treasury shall adminisler the County Revenue

Fund and ensure tfiat the county government complies wlth the provisions ofArticle
207 of the Constitution"

iii) Section 4(3)(b) on Conditional allocations to county government: Section 4(3) (b)

provides that conditional grants can only be accessed by each county goverment after

rneeting conditions set by the Cabinet Secretary responsible for that firnction at the

beginning of the financial year. It is our considered opinion that the words "set by the

Cabinet Secretary responsiblefor thefunclion" should be replaced by the follorving
words "Conditions set out in the sgrcement and as approved by respective Counqt

Assembly". This is because the conditions will be set through a consultative process



I

therefore need to

county goYerffnents

loans and grants bythrough'. conditional

development PArtrrers.

you may also consider anchoring the Bill under a"spices of Article 190 of the

Constitution as guided b1 the High Court in its ruling of paition No. 252 0{2016.'

This would cater for financial additional support to county govemments through

conditional and unconditional allocations whose sources maybe as provided for in



j

:

Article 202(2) of the Constitution and from proceeds of loans and grants by
development parhers.

vi) Section 8 (c) on Intergovernmental Agreements: Section 8 (c) provides thaL "The
National Treasury shall enter into an agreement with lhe respective county
governmertl for lhe lransfer of the respective conditional allocation made to the
counO government pursuanl lo lhis Act,
Regulation 129 to 135 of the PFM (National Govemment) Regulations, 2015 provides
C^- --- -- - -rt- -,.- .\- - ! ,. 

^ 
,!rur orrrvrrB uurcls urtr uuutrs ul ulc a(;counllnt ofilcers oI tng nattonal ano county

govemments on Intergovemmental Transfers. In this regard, it is our considered
opi.nion that Intergovernmental agreements shoukl be entered into by the
respective county governments and the respective Ministries, State Departments
and Agencies (MDAs) responsible for the conditional grants and to whom they
are appropriated. The role of the National Treasury should be trarsfer of conditional
grants from the Consolidated Fund to respective County Revenue Fund Accounts, so
long as there are written instructions from the national government accounting officer
responsible, confirming that the conditions set thereofiave been met. The other role
of the National Treasury is to sign financing agreements u,ith respective development
partners where a conditional grant is financed using a loan or a grant.

Section 8 (c) should clarify the role of CountyAssembties in managingconditional
grants including approval of budgets funded by conditional grants. The Attomey
General's legal opinion on this issue will greatly be appreciated. In addition, we
propose that the Bill provides that the County Assemblies approve Intergovemmental
agreements with or without amendments instead of rejeaing them.

vii)Section 8 (c) on Public Participation: Section 8 (c) on public participation which
provides that the coungt executive shall facilitate 

- 
public participation on

lntergovernmental Agreements. However, the provision does not piovide for
timelines when public participation should be conducted i.e., should it be before
submitting to County Assembly or after. Secondly, can the County Assemblies also
conduct the participation before approving the agreements?

viii) Section 8(c) on Submission of Agreements to Senate: -Section 8(c) compels the
National Treasury to submit the agreements to the Senate within 7 days after they
been dully entered into. However, as discussed above on section 8 (c) of the Bill, it is
ourconsidered opinion that the responsibilityfor submission oit'fr.r. "g..".*tto t!1.Sen1te sbould be placed on the respective MDAs responsible for the
conditioual grants. . ''

Section 8(c) requires the National Treasury'to publish and publicize,all agreements
entered into. It is our considered opinion that this .u.tion should te miOifea to
provide that all MDfu to submit to the National rreasury all approved
agreements for consolidation and facititate release of funds upon notilication by
the MDAs once the set conditions are met. The National Treasury can then publish
and publicise the consolidated agreements.
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