
Petition to the National Asscmbly concerning the lack of implementation of
Coun iudgements by the Ministry of Health

The Clerk of the National Assembly,
Parliament Buildings,

P.O. Box .11 842 - 00100,

NAIROBI.
Iimail: lcrk rli m 4

h,r^

11 r.kc

RE: PETITION TO THE NATIONAL ASSEMBLY CONCERNING THE
LACK OF IMPLEMENTATION OF COURT JUDGEMENTS BY
THE MINISTRY OF HEALTH

We, the undersigncd,
bcing reprcscr-rtativcs of instirutior.rs drarvn from t hc l-rcalth, Womcn's l{ights and

human rights scctors, indi',.rdual citizcns of the Itcpul>lic <>f I(enva, and rcsiclcrrts of
difftrcnt Counue;;

DRAW the attention of the National Assembly to the non-compliance of court

Judgments by the Ministry of Health. In particular, we draw your attention to
the following cases adjudicated by the Judiciary and for which the Ministry has

disregarded compliance:

1. Detention of patients who cannot pat, their medical bills in public health
facilities

1.1 1'Lt.\'1 , tlrc pctitioncrs in l)ctition 562 of 2012 lllcd an application agtinst thc

llonourablc .\ttorncy Gcncral, thc thcn Nlinistcr of Local Oor.crnmcnt, thc thcn

Cin' (i>uncil of Nairobi, thc thcn l\linister for llcdical Scn"ices and Pumrvani

trlatcrnin, Ilospital alleging a number of violations to thcir rights gr.rarantced

undcr thc (,onstinrtron tbllorving thcir dctcnrion at thc Pums'ani l\latcrnitv
I{ospital owins to their inabiliry to pay their mcclical bills.

1,.2 'IH.\'f, d-rc ()outt, on 7'r' Scptcmbcr, 2015 grurtcd <>rdcrs in favor-rr of thc

Pctirioncrs including a dcclaration that -

-w
I

W
gee9

6l

Z

VERY
URGENT

N,

,5f a [2">

2e



Petition to the National Assembly conceming the lack of implementation of
Coun iudgements by the Ministry of Health

(a) thc detention of thc Pctitionets b1' I)umrvani I\Iatcrnity Hospital rvas

unlawful;

@) thc Governmcnt of I(cnva ought to takc stcps, including thc cnactmcnt

of larvs and pohcics, to protcct all paticnts ftom arbitrarv dctcndon in

health centres in the furure;

(c) thc Ciry Council of Nairobi, the \linister for Nlcdical Scn'ices and

Pumrvani Nlaternin' Hospital -
(D dcvclop clear guidelines and procedures for implemcnting the

waiver system in all public hospitals; and

(ri) takc the neccssary admrnistrative, Icgislaovc and policv

mcasurcs to eradicate the practice of dctaining Paticnts who

cannot pav thcir medical bills.

13 'IH-\T, the Court also as,arded costs to the l'' and 2"d l)etiuoners in the sum of
Iishs. 1 ,500,000/ = and I{shs. 500,000/ = rcspcctivel)' t()gcthcr with costs of the

petiuon and intercst ()n costs and damages tiom thc datc of iuclgcnrcnt till
paYmcnt in full.

1.4 'I'H,YI'post this )udgrncnt, rvhereas thete is in place an implementation manual

for Linda Nlama (frec matetniry cate), no collcrctc steps har.e bcen takcn by thc

i\Iinisuy of Health and public hcalth insututions to offcr free matcrniry carc

scn'iccs. 'lb date, thcrc are still man1, instance s of rvomcn bcing rccluircd to pav

for items used during thcir delivcry and thcir dctennon rvhcn they fail to clear

thcse bills.

'I'HA'I'the lVlinistry of Hcalth has also failcd to put in placc the measurcs outhncd

bv the Court to prcvcnt thc detcntion of paticnts in public facihues.

'I'[{r\-l' dcspite numcrolrs cngagcmcnts $'rth thc Nlinistn' of Hcalth, r'cry httlc

has bccn done towards implcmcntrng thc ordcrs madc by the Court and as a

rcsult, publ,ic hospitals continuc to detain w()men rvho arc unable to pay thcir
medical fces and rvho havc been discharged.

1.5

1.6
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Petition to the National Assembly conceming the lack of implementation of
Coun iudgements by the Ministry of Health

Failure to issue P3 Fonns free of charge contraty to the Directive of the
Coun in Petition No.28 of 2017

2.1 THIVI' the pctitioner in pctruon number 2R ol 2017 sought the intcn'ention t>f

thc (lourt against inter alia, the I-lon. Attornct'-(i eneral, the Inspcctor Ge ncral

and thc Cabinet Sectctaq', Nlinistry <>f Health on the basis of thc lact that they

had introduccd, all<>rvcd, i14-rorcd and rcfusccl to curb thc illegal lcrf ing of costs

on P3 Iiorm in contravcntion of .\rticlcs .18 ancl 50 of the Constitution and the

I(cnya National Health Polio' 201'l-2030.

THrYI' as a rcsult most victims havc been tirrccd to Part lv1th monics ranl4ng

from l(shs. 100/- to I(shs. 1,500/= and rTctrms rvho have bcen unable to raise

thc said fec har.e in somc instanccs cither bccr-r unablc tt.r have thcir complaints

prosccuted, had their cases dismrsscd fot lack of sufficicnt eridcnce or becn

tbtccd to withdraw thcir complaints.

2.3 TH,\'l' despitc the Court frnding thc fee charged on thc issue and lihng of the

P3 form to bc illegal and making an order clcclanng that the P3 lorm "or an1'

form rcquired ot issuablc to r''icums oI crimc is frce of chargc and that no levy

sl-rall be imposcd" and prohibiting anv public or mcdical officer in charge o[ a

mcdical health faciLiq' 
^t 

thc Nati()nal and (-ounn' lcvcl of govctnment frcim

lerrying any fcc for thc issuancc or filing of thc form, this is yet to bc

implemented.

THrYf the P3 forms atc utal in thc instirution and ptosccution of offenccs as it
forms part of the r.rtal part of thc cvidencc to be adduccd b1'rictims of crimc

and thc imposition o[ thc fec impcdcs acccss to jusucc b,v rictims of cnme and

is hcnce a violation of thcir right to access t() jusucc under ,\rticlc 48 of thc

Consdrudon.

2.5 -I'HrVI'despite the otdcrs rnade by the Coutt ancl our cfforts to pursuc this matter

with the Rcsp<>ndcnts, thc L-rspcctor (lcncral and thc N.linistrv of l"lcalth arc yct

to implcment the court orclcr and as a result, r'ictims of crimc cot.ttiuue to have

d-reit right to acccss justicc impedcd.
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3.

Petition to the National Assembly concerning the lack of implementation of
Court judgements by the Ministry of Hea1th

Failure to conduct public ParticiPation and rc-issue the Task Sharing

Policy Guidelines 2017 to 2030

3.1 'I'HAT the Pctitioner (thc ,\ssociauon of I(cnr,a Nlcdical Laboratory Scientific

Officers) in Petition No. 282 of 2017 {iled a pctidon against thc i\linistrl' o[
I-Icalth and thc Hon. Attorncv Cenetal on thc basis of thc fact that thc Nlinistry

of Health had dcvcloped 'l'zrsk Sharing Policy () uidelin cs 201'7 -2030 without thc

involvemcnt o[ thc Petitioncr or conducting publtc particiPauon contran' to the

pnnciples of public patucipauon under .\rticlc 10(2)(a) of the Constirution. In

addition, the Petitioner indicated that thc pohcv guidcLincs, rvhich rvcre under

implcmentation, wcre faulty irr that they allorvccl laboratory staff to conduct tests

that tequired highly sk-rllccl laboraton' stafT ancl as a rcsult, therc rvcrc alreadv

cascs of misdiasnosis.

3.2 'l'lJrYl'thc Court, having considered thc partics, <luashcd thc'I'ask Sharing Pohcy

(luidelines 2017 -2030 and found that thc (luidc[nes -

(a) r"iolated ..\rticle 10 of thc Consdrution ti>r lack of public participauon and

r\rucles a1, a3(1)(a) and -16(1)(a) and (c) of thc Constiruuon for alkrrving non-

laboratory staff to conduct tests that rccluirc highly skillcd laborttory staff;

(b) u,ere inconsistcnt with sccuon 19(i) ol the I(enya Nledical Laboratory
'fcchrucians and'fechn<>logrsts -\ct.

3.3 'l'HA I thc (loutt further issr-red a resttaining ordct against thc Ministty of f'lcalth

from delibcrating upon, dcvcloping or approving thc (l uidchnes sithout pubhc

p^rricipatlon.

3.4 'l'FI;\'l'to-datc, the Ministry of Health is yct t<> mthdrarv thc gurdclincs contrary

to the ordcrs of thc Court. -\s a tcsult, thc guidehncs continue to bc applied in

thc conduct of laboraton' tests bv personncl r','ho arc unqualified to do so theteby

jcopatdizing the health ar-rd tl.rcrcfote thc [ivcs of I{enyans orving to misdiagnosis.

Failure to satisfy decrees issued by the Coun with respect to various

petitions

.+
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Petition to the National Assembly concerning the lack of implementation of
Court iudgements by the Ministry of Health

4.1 'IHrYf thc Courts have maclc ordcrs in varit>us mattcrs requiring the Nlinistry of
Health to satisfy dccrecs that havc becn issucd against it and in parucular -

(n) in Judicial Roie r' 1 oi 201.1 (ltepubLic vcrsus Pdncipal Secrctarv, Ilirustn'
of Health & '\nothcr cx parte llashicl Nclicrwt) in ri'hich the (lourt made an

ordcr compelling thc I)rincipal Sccrctan' to sausfl' thc dccrce issued in

Nakuru Causc No. 250 of 2013, ltashid Ndicma v thc Pnncipal Secretary,

i\linistry of Hcalth & ;\ttornel' (lcneral to pav the applicant Kshs

811,112/= and costs;

(1r) in Judicial Rcricrv 113 ol 2016 Qtepublic vcrsus Principal Secretary,

Nlinisuy of Hcalth r:\ partc Susan Wamaitl-ra liamau) in rvhich the Court

madc an ordcr compclling thc Principal Sccretan to sctdc decrce in Nakuru

CNICC 351 /2004 ancl pay the said decrctal sum to thc apphcant herein

Susan Wamaitha Iiamau rvl-rich norv stands at Iishs. 396,261/=; and

(.) in Judicial lto'icu' 202 of 2017 (llcpublic vcrsus Principal Secretary,

Nlinistry of Flcalth & -\ttorncv (icneral c\ partc (leoffret' (iatrvai Nftvangi)

in rvhich thc (irurt macle an ordcr ct>mpclling thc Principal Scctctary and

the ,\ccounting ()fficcr of thc Nlinisttv of Health to pay to thc exparte

appLicant the sum r>f I(shs. 685,221/= 
^s 

pcr the Certificate of Order

against the Govcrnmcr-rt datcd 19'r' Dcccmbcr, 2016 issued in I{etugoya

CMCC No. 181 of 2010.

4.2 THrYI'thc Principal Sccrctary in thc Ministry of Hcalth is yet to comply wlth the

court ordcrs and dcspitc pursuing this mattcr rvrth thc Ministry o[ Hcalth, there

has been no effort on thc part of thc Nlinistn' to comply.

4.3 '1'HrYl'as a rcsult, thc algricvcd partics c()ntlnue to suffcr ir-rjusucc tiom thc

continued failurc by thc Nlir-ristry to comply rvith thc said (lourt ordcrs.

Failurc by the Ministry of Health to adhere to the orderc made by the

Court in Petition No. 266 of 2015 to -
(a) re-issue Standards and Guidelines for Reducing Morbidity and

Mortality from Unsafe Abortion in Kenya and the National Training

5.
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Petition to the National Assembly conceming the lack of implementation of
Court judgements by the Ministry of Health

Curticulum for the Management of Unintended, Risl<y and
Unplanned Pregnancies I and

(b)compensate the petitioner in Petition No. 266 of 2015 in line w'ith the

Court orderc issued thercin

5.1 'l'HA'l', the pcritioners in Pctition 266 of 201,5 filed a pe tition follos-rng thc death

of the ?"d Pctitionet's child s'ho had procurcd an unsafe abortron and rvho later

died from the compLicati<)ns that;rrosc from thc proccdurc.

5.2 'I'FI;\'I' ptbr to this, d1c Dircctor of i\lcdrcal Sen'tccs, N{inistrl' of I Icalth had,

ria mcmos issucd to hcalthcarc proriders, rutl-rdrarvn thc Standards and
(luidelines for I{cducing Nlorbidiry and Nlortality ftom Unsafe .\botuon in

I(enya (Standards and Guidclines) and thc National 'I'raining Curriculum for thc

Nlanagement of Unintcnded, lUsky and Unplanncd Prcgnancics (the (,utriculum)

on thc basis that thcre rvas no need to train hcalth carc proridcrs on the dcli\.ery

of safc abortion scnices or import medicines tirr mcdical aborttons as abortion

on dcmand is illcgal undcr the (lonstirutiorr and furthcr, thc Standards and
(]uidelines and the (lurriculum rvould proride an avcnue for hcalth care

providcrs to use thc samc ftrr unintended purT)()scs.

5.3 'l'H;\'l'as a rcsult, girls s,ho undergo acts r>f scxual riolencc or recluirc emcrgcncv

inten'cntion are unablc t() access safc qualin' scn'iccs rvhich action rvould

undcrmrnc the right to acccss safc and lcgal abortitx-r sen'iccs thcteby lcading to
thc procurement of unsalc abt>rtions and d-rc rcsulung dcath or disability of such

grtls.

5.4 'l'HA'l'the Oourt, having considercd thc pctition madc otdcrs dcclaring intcr aiia

tl-rar-

(a) the memos by thc Ditcctor <>f Nlcdical Sen'iccs rvithdrari'rng thc

Standards and (luidchnes and the (lurriculum rvcrc unlarvful, illcgal,

arbitrary, unconstitutional and hcncc null and v<>id ab ignition and

thercby cluashcd;

(:) abottion is illegal in I{cnya savc for tl-re exceptions providcd undcr

-\ruclc 26(! ol'thc ( )onsuruoonl

6
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Petition to the National Assembly conceming the lack of implementation of
Coun iudgements by the Ministry of Health

(c) pregnancv resultins from rapc ar-rd delllemcnt, if in thc opinion of a

trained health profcssional, p()scs a dangcr to thc lifc or hcalth of thc

mother may be tenr-Linated under thc cxccptions provided undct the said

Articlc; and

(d) the Respondents jointly and or scverallv pay to the Pcuuoncr a sum of
Kshs. 3,000,000/=.

5.5 'fHrYl' the Attorney Gcneral nevcr filed an appcal to this matter. To-date, thc

Nlinistry of Health are yct t() rc-issue thc Standards and Guidclincs (lurriculum

and further, it has farled to compensate the Pctitioner as ordercd bv thc Court.

5.6 TFIAI' among the recommendations rer"ie rvcd and note d by thc Government

of Kenya in its submissir)n t() the Universal Pcnod Itevicrv QPR)(2019 / 2020)

includcs clausc 14.1.51 rvhrch commits t<> ' Inntediale/1 inplenenl ilr 17 igh Cotrt
judgenent in Pertion No. 266 oJ 201 5 14 reinstating tbe sla ards and gaidelines on redrdng

malerta/ morta/ij and norbidiS, rc/ated to tnsaJ'e abofiion and tbe trainitg artinlnm Jor
nedical professiona/s in pfilic b0spitah'

5.6 'fH.\1'despite numerous attempts to engage r,,itl-r the Rcspondents rvith a ucrv
to ensuring compliance the same has not yieldcd any fruits and the Rcspondcnts

arc yet to takc anv stcps to*'atds compliance s,rth thc otders made by the Court.

'fl-|..\'l', rvc have made the best cffotts through emails, lctters and physical meeungs

to havc thcsc mattcrs addrcssccl by the N{rnistry of Health all of rvhich havc failed

to give a satisfactory respor]se.

TFITVI' the (iovernmcnt of l(cnya made sevcral vr-rluntary commitmcnts related to
the nght to hcalth of rvomen and grrls oll(enya clunr-rg the ICPD+25 - Accelcrating

thc Promise which took placc in Nairobi, Kcr-rya fr>m 12-15, November 2019, to
mark thc 25th anniversary of thc Internauonal (.onfcrcnce on Pt>pulation and

Development (ICPD+25). 'l'l-rcse commitmcnts arc part of an internauonal cffort
to cnsure that thc promrse of thc ICPD Programmc of .\ction and 2030 ,\gcnda atc

achieved.
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Petition to the National Assembly concerning the lack of implementation of
Court iudgements by the Ministry of Health

THAT, none of these issues raised in tlus Pcutirxr is pcnding in any court of Law,

Constituuonal or any other lcgal body.

WHEREFORE, your humble petitioners Pray that the National Assembly-

1. Investigate and cstabhsh tlic lcr.cl of implcmcntation of thc directives issued and

ordcrs given by thc Ooutt in thc cases that arc thc subjcct of this Pctition;

2. I)irects that thc Cabinet Sccrctary to the Nlinistn'of Hcalth -

(a) allocate adequate monics torvards satisfacti<>n of dt'crcc's and pavment of
damagcs to pcririoncrs in accordancc u,rth thc orde rs madc bv drt' (.ourts in thc

various pctitions outlincd in tlls Petition;

(b) put in place and implcmcnt policics, guidclincs ancl such administrative rneasures

(c) sithdras's the l ask S

meamngful pubhc parr i

to prcvent the unlarvful and arbitrary
hcalth facihties for failure to pay their
systcm for that purposc;

harin Polic

dctenuon of mcmbcrs of the public in
ical san Put ln p cc a wal\.er

(i uidclincs 201.7 -2030 and conduct
to revierving and implemer-rting thcclPatron Pflot

(iuidelincs; an

(d) issucs a memo on thc rc-instated Guidclincs for Rcducing Nfurbidiq' and
l\lortality due to Unsafc lbort-ron in Ii.cnva and the National 'Iraining

Curriculum for the Mar-ragement of Unintcndcd, lUskl' and Unplanned
Prclyrancies and put in place measurcs to ar-ail safc abottion s ices to grrls and
womefl in need of urgent mcdical lnten'entlonsi

3. Itcvierv and cnact thc lcgislauon nccessary to prohibit the detcntion of pcrsons
in public health facilitics frrr uon-paymcnt oi mcdical fccs, the pavment of fe cs

on P3 l"orms and to imposc obhgations on dufi'bcarcrs to cnsute that the rights
of pe rsons sceking mcdical trcatment are uphcld; and

4. Dircct that the Cabinct Sccrctarv report to thc Nauonal :\ssemblv withir-r r-rLncn'

(90) days on thc status of compliance rvith the (lourt orders and any dircctivcs
that may bc issucd b,v thc National ,'\sscmblr'.

day of

tJ

Dated this Sr \*q.s 2020.
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Petition to the National Assembly concerning the lack of implementation of
Court judgements by the Ministry of Hedth

If presented by a Member of Parliarnent

Counter signed by Hon.
Consuruency.

Member of Padiament for

Member of Parliament

\ssrrqx

Hon.

.l()



MEMO

THRO'

TO

FROM

DATE

THE DEPUTY CLERK NATIONAL ASSEMBLY

THE DIRECTOR LEGAL SERVICES, N-A

,)1^.- ,ia*.-
gtalZ'*o-k

e

12m August 2020

Ela(zo
RE: PETITION TO NATIONAL TO CONCERNING THE LACK OF
IMPLEMENTATION OF COTJRT JTJDGEMENTS BY TIIE MINISTRY OF IIEALTH

The above matter refers and your instruction to the Legal Directorate to peruse and establish

whether the Petition by Hon. Esther M. Passaris, complies with the law and Standing Orders.

The Petitioner prays that National Assembly investigates and establish the level of

implementation ofdirectives issued by the Courts.

We have perused the Constitution, Petition to Parliament (Procedure) Act, 2012 and the National

Assembly Standing Orders and find that the Petition as presented satisfies the requirements of

the Petition to Parliament (Procedure) Acl, 2012 and the National Assembly Orders and should

therefore be forwarded to the Speaker for tabling in the House.



Submitted for consideration and firther directions.

*)

K
Brigitta K. Mati

LEGAL COUNSEL II


