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CLIiRK-A I'
'l'HE-1'ADL-8.

PART I

PART II

Sale Contract)

I Purpose of the Statutory lnstrument

The purpose or object of Dairy Industry (Mirk Sale contract) Regulations, 2020 is to ensure thatthere is fair trade in the sale of milk, una io pro*.i,r," ,rr.r,..", interests ofborh the buyer andseller of milk Specifically, the Regulations p.rla. irr.i 
"""ry sale contract in reration to mirkshall be by way ofa binding contract containing, at minimum _
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details ofparties to the conlracr;
duties and responsibilities of parties;
price per kilogram;
quantities;

oversupply or undersupply terms;
quality specifi cations;
testing and rejection terms;
transfer of ownership;
time ofcollection or delivery;
Irequency of collection or deliveryl
contractual period;
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1.12 terms of payment, including payment of interests on late payments;

1.13 confidentialitY;

I . l4 waivers and amendment terms;

I . I 5 terms of termination of contracu

1.16 indemnificationandinsurance;

1.17 sanctions for failure to honor contractual obligations;

l.l8 notices and demands;

t.l9 force majeure;

1 .20 dispute resolution mechanism'

The Regulations also provide for enforcement of the milk sale contracts, by providing for

inspection by compliance officers, at any time, of such contracts to ensure that the terms of the

contract are being complied with by both parties. It is an offence for faiting to comply with the

Regulations.

2. LEGISLATIVECONTEXT
2.1 These Regulations are intended to address the challenges and shortcomings arising

from the liberalization policres of the 1990s. The Regulations are also consistent with

the constitution and other relevant laws and regulations goveming standards and

food safety, including the Public Health Act, Chapler 242 of the Laws of Kenya,

Food,DrugsandChemicatsubstancesAct,Chapter254oftheLawsofKenya.
standaldsAct,Chapter4g6oftheLawsofKenya,EnvironmentalManagementand
coordination Act, chapter 387 of the Laws of Kenya, Pest Control Products Act-

Chapter355oftheLawsofKenya,CattleCleansingAct,Chapter353oftheLawsof
Kenya,VeterinarySurgeonandVeterinaryParaProfessionalsAct,No.29of20ll'
Animal Diseases Act, chapter 364 of the Laws of Kenya, Animal Technicians Act.

No. 1 1 of 2010 and the Weights and Measures Act, Chapter 5 l 3 of the Laws of

Kenya.

2.2 The eartiest legal instrument to regulate the dairy industry is the Dairy Industry Act

(.,the Act"). The Act was assented to on t lth August 1958. Since that time, there

have been about l3 amendments to the Act, the last one being in 2006'

2'3UndertheAct,therehavebeensubsidiaryinstrumentsbywayofregulationsand
orders. The main concerns of the amendments have been something to do with trying

tohelpthedairyfarmerobtarngoodprtcesforthemilk,toensurethatdairyindustry
iscompetitiveandtoassuresafetyofthedairyproducetotheconsumer;

2.4TheDairyIndustryAct,bysectionlg,empowerstheCabinetSecretarytomake
regulations to provrde for detailed matters and procedures that cannot appropriately

be part of the Act. Amongst the issues to be regulated by the cabinet Secretary are

matters of registration of farmers, licensing of various actors in the industry, matters

of contracts for sale of mitk. and the imposition of cess and levy;
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2'5 with the promulgation of the constitution of Kenya 2olo, itbecomes necessary forthe Board to give-room for the county govemments to perform their part in theindustry while the Board retains reguratory-and oversight functions over th; industry;2'6 There have never been regulations on the sub.lect matter herein (milk sare contracts)and this is the first time the raw wilr require parties in milk sares to enter into writtencontracts.
2'7 These Regurations are made pursuant to s. 1g of the Dairy Industry Act and are meantto fully operationalise the Dairy Industry Act.

3. POLICYBACKGROUND
3 r The constitution of Kenya 2010 provides a broad policy framework for theagriculture sector by assigning different roles to the Nationar Govemment and thecounty govemments with respect to agriculture, which is the sector to which thedairy industry belongs.
3'2 There has been a policy specifically on the dairy industry, which was adopted byParliament throu gh a sessional paper in2013. The objectives ortr,. p"ii.v u.l t" -a) improve the productivity and competitiveness of Kenya,s dairy and dairyproducts;

b) positivery contribute to the rivelihoods of m,k producing househords;c) increase domestic consumption of milk and milk producis;
d) contribute to national food securityl
e) transform the industry into an exporter ofdairy animals and products;f) maximize da_iry expors in the relional and global markets; andg) re-orient milk processing towards long life dairy products.3'3 However, the Ministry has_ embarked on.o,,ing up with poricy on the entire livestockindustry. At the moment. there is a draft poricy-awaiting adoption: the Draft LivestockPolicy 2019 (,draft policy,).

3 4 The draft policy, which is wider in scope than the sessional paper No 5 of20r3,arsonotesl that the Kenya Dairy Board has been performing both the regulatory anddevelopmental rores. Some of the roles are now shared roles and the Regulations seekto attain this.
3'5 It is important to observe that despite the revision ofthe dairy indusfiy poricies, therehas not been a conesponding review of the rerevant regislation, which has reft thepolicies less effective as they lack supportive legislation.3'6 The standards for marketed milk in ihe region"J markets are in place but the mainchallenge has arways been the weak enforcelnent mechanism. The standards currentryenforced are those of East African communrty (EAC) which coMESA membercountries have been advocating for adoption.in"e z0o7 for purposes of expanding thedairy industry trade in the region. Adherence to the EAC standards by the alr actors in

I See page 68
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3.7

3.8

the value chain presents the path to ensuring quality products in the regional market.

The introduction and enforcement of these dairy industry regulations will promote
quality, clean and safe milk production and handling at all levels ofthe value chain.

Furthermore, the Regulations provide synergy and focus among the actors in the

animal resource industry as they perform their respective roles while addressing

animal health and food safety issues in livestock.

The Regulations are expected to revitalize the dairy sub-sector and guarantee the

sustainability of dairy farming as a major economic thrust in the country and enhance

Kenya's leadership position in dairy production within the region and beyond.

4. CONSULTATIONOUTCOME
4.1 As required under Article 10 of the Constitution of Kenya 2010 as well as under

sections 6 and 7 of the Statutory Instruments Act, the Cabinet Secretary and the

Board have held consultative fora involving stakeholders in March, 2020, as detailed
under clause 4.3 below.

4.2 The following stakeholders have been involved in the development of the

Regulations: dairy producers; transporters and distributors, dairy processors,

importers and exporters of dairy. County governments, members of County
assemblies in the in various regions, and other dealers in dairy and related products.

4.3 All the 47 counties were invited to participate in the consultations at different venues
shown above. There were stakeholders' consultative meetings in different regions on
the following dates and venues:

a) 9th March 2020: Nyeri; Muranga;

b) 9th March 2020: Garissa;

c) 9th March 2020.Kitale;
d) 9th March 2020: Kakamega;

e) lOth March 2020: Kisumu;
f) l0th March 2020: Uasin Gishu; Elgeyo Marakwet & Nandi;
g) lOth March 2020: Makueni;
h) l lth March 2020: Marsabit;
i) 12th March 2020: Nakuru & Baringo;
j) l2'h March 2020: Kisii;
k) l3th March 2020: Nyandarua & Laikipia;
t) 13th March 2020: Meru;
m) 13th March 2020: Mombasa, Kwale, Kilifi;
n) l3th March 2020: Kericho, Bomet & Narok.

4.4 The key problems being addressed by the Regulations are: there is no mechanism for
protecting the vulnerable in contractual relationships relating to milk sales; brokers
have been exploiting the farmers thus reducing their profit margins, and making dairy
farming not attractive.
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4.5

4.6

There was need to give incenlives to producers to base their milk prices on quality, asthis would lead to improvement of milk qua,ty in the industry, which guarantees
better retums.

5

a) That there is need to ensure that mirk sale contracts are not skewed in favour ofa
party, usually the purchaser;

b) That the contracts signed for mirk sale should be inspected by the Board;c) That there should be effective disputes resolution mechanisms between parties to
milk sale contracts;

d) That there should also be a maximum retail prices for milk, in addition to
minimum price for buying raw milk.

4'7 The views ofal the stakehorders were taken into account to improve the Regulations.

GUIDANCE
5l upon Gazettement of these Regurations, the Ministry sha , tkough the Board,

organize meetings of key players/stakeholders to sensitize them on thJ requirements
ofthe Regulations and how to ensure their effective compliance and imprementation;5.2 The Ministry shalr riaise with the rerevant Govemment agency to dear with other
matters such as fiscar incentives or disincentives with respect to dairy producrion.
These fiscar incentives w,l have an impact on the pricing of milk and milk products,
and it wilr positively influence the content of milk sare contracts;

5 3 The Ministry wi, arso ensure that there is an approved Dairy poricy document to
guide the industry, and the policy will incorporate the views of the stakeholders.

IMPACT STATEMENT
6.1 Impact on Fundamental Rights and Frcedom

a) The Regulations are not expected to have a negative impact on fundamental rights
of persons or institutions that are subject to the Regurations, but w r strengthen
the right to property through strengthening the rights of the parties to milk sale
contracts.

b) The proposed Regurations will achieve consumer protection as far as the dairy
farmer and the operator are concemed.

c) The Regulations promote freedom of association for both the primary producers
and process by alrowing optrons to choose the manner ofassociations;

d) The Regulations do not have negative impact on the environment or
environmental rights of the people.

6.2 Impect on the private Sector

The following were key results of consultations in
industry stakeholders:

vanous meetings with dairy

6.
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a) The Regulations would ensure that the investment interests of the farmer and the

other players in the industry iue secured to ensure reasonable retum on

investment.

b) It is anticipated that the Regulations would positively impact on the private sector

by increasing productivity upon better hamessing of resources toward mrlk

production and processingi

c) The Regulations will lead to a more vibrant dairy industry, with the attendant

increase in economic activities by the dairy farmers, the processors and other

actors in the industry. It is expected that if the Regulations are enforced, they

would result in economic and social empowerment of the people through better

pricing of dairy produce.

6.3 Impact on the Public Sector
a) The Regulation will have general positive impact on the public sector because written

contracts improve quality of dairy produce and hence make it easy for oversight of the

sector that is orderly. Consumers are also better protected when the industry is more

orderly.
b) The proposed Regulations would reduce disputes that hitherto have arisen between

players by making the terms of engagement more certain. This frees the govemment from

unnecessary engagement to resolve disputes.

7. MONITORING AND REVIEW
Regulations are designed to achieve goals which may relate to rmpact, effectiveness (in terms

of cost and usability), net benefit or efficiency and finatly. equity or faimess. The following
measures shall be undertaken for the purpose of monitoring and review:

a) The Ministry through the Board shall develop a standard form contract where parties

insert few terms, such as price and the rest to be standard terms.

b) The Board shall ensure that contracts are signed in triplicate, one copy is submitted to the

Board;

c) There will be developed guidelines for resolving disputes arising out of contracts and in

the long term, the Ministry shall ensure that there is a tribunal for the Agriculture Sector;

d) The Board and the relevant county govemments shall document all contracts entered into

by farmers for effective implementation and monitoring;

e) The Board will carry out regulatory impact assessment at least once in the first three

years of these Regulations to ensure that the Regulations have no loopholes and if there

are, to be addressed appropriately.

8, Contacts:
a) cabrnctsecrctarvrrr krlrnro,go ko (Ministry of Agriculture, Livestock, Fisheries &

Cooperatives).
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b) drrectomolic) 1a)k ilr rno.so.ke (Director, policv)
c) dar rv re ulations2 ()20t;r1,11, co ke (Kenya Dairy Board)
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