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CHAIRFPERSON FOREWORD

The Small Claims Court (Amendment) (No. 43 11, 2020 underwent Tirst Reading on 14" &pril,
020 and was lmmediaely committed w the Departmenta] Commiles on Tustice sl Tegal
AlTmrs for review and report to the Heuse pucsuant o the provisioos of Standing, Order 127(13,

Pursuant o the provisions of Article 118 of the Constitution of Kenya and Standing Order 127
(3} the Camumitlee through an advartisement in the lecal daily newspapers of ke April, 2020
rvited the pubhie o make representations on the Bill. The Conunitres received submissien from
the Judiciary, the Taw Society of Kenya, Professor Tom OMicnda, Scnior Counscl, M
Wilberforee Alello, Advocate o the High Courl ol Kenya, Mr, Kennedy Oguly, Minisiey of
East African Comumunity and Regional Development ard Mr. Neuya Wachina Pulrick

While consdening the Bill the Conunitres held two {21 sittings in which the Bill was considered
clanse by clause, considercd all the submizzions from the stakcholder and unanimousls adopted
its ceport.

May | take this apporlumly Lo express gralilude (o Conunittes Manbers for their resilience and
devetion to duty which made (he congideration ol the THIT successil, May T alse spprecinte the
Speaker and Clark of Wational Aszembly for alwavs providing peidancs and direction o
Comuittees W the discharge of thelr mandate, Finally, | commend the secretariat for exemplars
performanes m providing rechnical and lopistical support 1o the Commities.

oe, Speaker, on behall of the Departmental Committee on Justice and Legal Affairs and
purseant o the provisions of Standing Order 199 (0), it's my pleasant privilzae and duty to

prezent w the Mewse u report of the Committee on the Small Claims Court CAmendment) (o 4)
Bill, 2020,

Hon. William Chepluma, M.
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CIHHAPTER 1

1LUOTREFACE

1.1 Establishment and Mandate of the Commitice

!, The Departmental Commiliee on Justdee and Legal Affairs derives ils mandatc from
Standing Order bo. Z16{5)1 which provides for the functiens ef Departmentul Committces
ay lollomas-

{a)

()

e

(d)

(<)

(L

{2}
{h)

(il

()

investipale, meuire nto, and repart on all malters relating o the mandate,
maragemenl, aclivilics, administration, operalions and eslimates of the assizned
ministries and departments;

study the programme and policy vhjectives of ministries and departments und (he
elTeclivencss of their implamentation:

study and review all legislaten relomed to 1t

sludy, ussess and analyse the relalive success of the ministries and departments us
rieasureld by the results obtained as coinpared wilh their stated objectives:

investipate and enyuire inlo all martces celating to the wssigned ministrics and
departients as they may deem necessary, and as may be referred w them by the
Honse;

vet and repart v all appoiniments where the Constitution or any law requires the
National Assembly o approve, excep! these onder Standing Order 204 [Commiliee
on Appointments)

examine treaties, apresments and converrions:

make reporls and recomumendations e the Houge as often as poszible, ineluding
recammerndation of proposed lepislation,

consider reports of Coemmissions and Independent Offices submilled 1o the House
pursyant to provisions of Acticle 234 of the Constitution: and

Bxamine any guestions raised by Members oo a matter within itz mandate,

2. lhe Second Schedule of the Sranding Ordlers on Depurlmenta]l Committees further outlines
the Subjects of the Commiltee, ay follows-

i)
{k)

Constitutional atffairs:
The admimistration of law and Justice:

5| Fuyc Repord on the consideration of the Smell Clatms Conrt (Amendment) Biff, 2020



icy  The Jndiciary;

(dy Public prosecutions;

(2} Elechions

(I} [ihics, integrity and anti-corraption; and.
(py  [Ihwman nphes.
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1.2 Committes Membership

3. The Commillee waz constituted oo Thursdey, 14th December. 2017, The current
embersnip 15 as lllows-
Chairperson
Hen. William Cheptumis, MP,
Baringo North Constitueney
Jubilee Pariy

¥iee Chairperson
Hom. Alice Muchoni Wahame, M.P.
Kandara Constitueney
Jubilee Party

Han. John Dlago Aluoch, B2
Kisumu West Constitnency
FORD-Kenya

o, Roselinda Soipan Towa, MO
Marok Clounty
Jubilee Marly

Han. Jethana WNa'cno, b2,
Emurua Thkirr Constituency
EANLU-Party

[Mom, Ben Chovl Momanyi, WP
Rargbn Constituency
WIPER-Party

Hon, Jonnifer Shamalla, MP,
Mominated M
Jubilec Party

Hon, Gladys Boss Shollei, CRS, M.P.

Taszin Gishu Counly
Jubilee-Party

Hen, George Gitonga Murugar, MP,

Tharaka Constituency
Demaeratic Party (D1Y)

Hon. John Kiarie Weaaera, WU
Dagoreiti South Constituency
Juhilee-Farty

Hum, George Peter Kaluma, M.P.
Homa Bay Town Constituency
DN -FParty

Hon, Charles Gimose, M.P
Hamisi Constituency
FORD-Kenya

Hon W, Kamot kMwarnbouls, WP,
Rabai Constituency
ODNM-Party

Hon. Zuleikba [ Tussun, MP,
Kwale Counly
ODM-Iarty

Hon. Beatrice Adapala, M P
¥ihiga County
ANC-Party

Hon. Jeho Munene Wambugu, 2.1
Kirinyaga Central
Jubilee —arty

Hen. Anthony Githiaka Eial, b1
Mukurueni Constituency
Jubilee-Iarty

[om. Taphath Mutal, b1
Burcti Constituency
Jubilee-Party
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Hen. Adan Haji Yussaf, M.
¥andera ¥Yest Constilueney
Economic Freedom Party
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1.3 Commitice Secretariat
4. The Committes secretariat is as lnllowes—

Mr. Ahenavo Wasike
Senr Clerk Assistant

Licad Clerk
M, Dienis Abisal (s, Halima Hussein
Frincipal Legal Counsel 1 Clerk Assistant 11
Mle. Abhmed TTassan Chlhuoma M. Oinar Akdirahim
Principal Research Officer Fiscal Analyst TTT
M, Rosclyne MNdepi Mr. Joscph Okongo
Serjeant-at-Arms I Media Liaison Officer

2, Minutes of sittings of the Committce on the consideration of the Bill ure atached o this
Toport 35 anmexure |.
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CIHHAPTER 2

LA INTRODUCTION ANIY BACKGROUND

2.1 Memorandum of objects and reasons of the Bill

a.

14

The principal object of the B3ill is amend to anend the Small Clams Court Ay, o, 2 al
2016 In arder to promote the effective disposal and marapcment of small claims which
affzct the small and medivm enterprises. The Bill also secks 1o align the Small Claims
Court Act with Article 4% of the Constitulion (Right of Access Lo Tustice) and Article 30 of
the Clomstilution (Right to s Fair Hearing).

The Bill does nol concern Cownty Governments in terms of Article 110 (1) {a) ol the
Constitution and its does not affecr the fonetions and powers of Counly Governmenls as set
out i the Fourth Scheduls to the Constitufion.

The TN does nol delepaie legislalive powers nor does it limit fundamental nghts and
fieadirms.

The enactment of this Bill will rot aceasion additional expendilure ol public Tuds.
Clanze 2 af the Bl seels o amend section 12{3) of the Small Claims Court Act 10 order to

increasze the pecuniary jurisclietion of the Small Claims Cowt from the current 1sh 200,
{00 to ksh 1 Million:

CClause 3 ol the Rill proposes to-

{a) Delete section 20023 ol ke Act in order to remove the current prohibition on legal
practitioners feomn representing parties appearing befors the Small Cluims Courl;

{E)} Amend sectien 213} of the Act in order w allow lepal practitioners, alonpside
other authorized persons, to reprosenl parlics belore the Small Claime Court.

Clawsze 4 af the Bill propases b delete and substitute section 3303} of the Act m order 1o

introduce o new provision which emposers the Small Claims Court to allow a maximum ol
three adjowrurends of a heaving on reasopnable grovnds. and o pranl uny [urther
adjournments only uader excepticnal circumstances, The current provision provides thar
“The Court may only adjourn the hearing of any matter under exceptional cirenmstances
which shall be recarded”,

10| Pag = Reportf on e consideration of e Small Clafwis Cosrr fAmendment) Bifl, 2020



CHAPTER 3

30 OVERVIEW OF THE RELEVANT PROVISIONS OF THE SMALL CLAIMS
COURTS ACT,NO. 2 OF 2016

13,

14.

16.

i?

18,

19,

210,

The Small Claims Couer was established in April 2006 when the Small Claims Cowrr Ball
2015 was enacted into law. The Court was established as a forom which shel] mesalve
disputes nformally, Inexpensively and expeditiously in accordance with the principles of
lawe and nataral Justice,

section 41} vl the Small Claims Court Act, o, 2 of 2014, establishes the Cowrt as a
subnrdinate Courl pursuant o Arhicls 169 (IWd) of the Censtittion. which Anticle
empowers Parliament Lo estebhish other Courts and Local Tribunals, Szetion 4(2) of the Act
crupowars the Chiel Justice o designate any Court shation as & Small Claims Court with
such geographical furisdiction as may be specilied in the noties.

c8ection 3 ol the Act provides that the Small Claims Court shall be presided over by an

Adjudicator, whe is required G be an Advocste of the High Court of Kenya with at least
three years’ experience in the lepal field.

mechon 6017 of the Act requires the Judicial Service Comimission to appoint such number
of Adjwlicators, registrars and othay officcrs of Small Claims Courts as may be necessary
forr the ellective discharge of the Linclions of the Cowrr,

cSection 11 of the At ampowerd the Chiel’ Justice w determane he local Timits of the

jurisdiciigm of the Cowt and further requires the Chief Justice w ensure that such Caurls
are accessible in every sub-county and progressively in other decentralized units of judicial
aervice delivery,

Seetion 34 of the Act provides that all proceedings helure the Courl on any particular day
sov Tt as 15 practicable shatl be heard and determined on the same day o on a day w day
basis unidl lnal determination.,

seotion 38 of the Act provides that 2 person apgrieved by the decision ar an ordar of the
Courl may appeal against that decision or erder to the [liph Court on matwers of low snd the
decision al the High Courr on that matter shall be final.

Sections of the Smull Claims Court Act, 2006 No. 2 of 20016 which the Bill proposes to
amendl;

Sectinn 12 an Netwre of claims and pecaniaey juvisdiction
Segtion L2710 Subiect vo this Act, the Rules ard wnp odfer law, the Court hay jurisdiceion

der eletermine amy civil clafm relating fo
fa) o conivacy for yale and yupply of goodr ar services;

11 | #ag« Heport on fe consideration of e Small Claimy Cort {Amendaenty B, 2024



12 |

(B} & contract refoting fo woney held and recefred.
(ol laddiiie fn rort v respect of fors or dameage conyed o anp mroperly o for e
delivery or pecavery of mavable property;

feli Compensation for personal infuries; and

fe) Sel-afi and countercialm wnder ary cortract.
Sectlon 12 (2)- Withow! prefudice to the gemerality of subseciion (1) the Cowrt may
exarcise any other civil jurisdicion as may be conferred wder any olker weitten faw.
Srerion 2030 fary furivdion Fike () el e Nindted o hrdrad
Srerfon L2(30- The pecunigry furvivdiction of the Cowrt sheall be Nmited o two sidde
thousarmd shillings,
Secfion TI{4)- Withaw prefudice to subsectfon (33 the Chief Jusfice may delermine by
ratice, in the Clazette, such ather pecwniary furfscdiction af the Court ax the Chial Justice
thinks fir.

Section 20 on Representation before the Conrt

Section 20 ¢1)- A pariy fie the proceedings shall appear in person or whiere be or xhe ix
arecelle b ppreer o pevion, be preserted 0y g daly anthovized represertalive.

Nection 20 (2= The represertarive referred jo in swhseclion (1) shedl net be a fepal
Dractitforer,

Secrtion 20 (50 A Covrt shall, before peroitfing o person to dot a5 a reprerenialive wler
veehsection (1), selisf fivedf theat the person has sufficient kmowladee of the of the cose amd
sufficient authorilv i hing the parny being represented,

Xeciion 34 on Expeditions disposal of cases

Section 2 (T-AR procesdings befire the Couwrd on any porticelar day so jfor ax s
practicahle shall he heard wrd determined on the same day or on a doay bo ey basiy valil
Sirezel e ferminalion.

Saction 34 {2)- Sudoment given in deterntinaiion of ary cloim shall be delivered on the
s dry and any evend, ol faler thun three (37 doys from the date af the hearing.
Section 34 (3)- The Courd muy oaly adioars the hearing af any mader wicker excepfiona!
cirewmslconees which shall he recordad.

2 ap o Reporton fhe considerntion of the Swioll Claims Coure {Amendment) Bill, 2020



CHAPTER 4

4.0 FURLTC PARTTCTPATION TN THE REVTFEW OF THT RILL

21, Through an advertisement on 17 Aprtl. 2020 the Committee pursuant to the provisions of
Article 118 (1) (b1 of the Constitution as read topether with Standing Order 127 (3] Invited
the public to make submissions regarding the proposed amendments in the Bill, A copy of
the newspaper advertiscinent 13 aftached a5 annexure 3;

22 Following the newspaper adverts on the dailiss the Committes received submissions from
the follewing offices and persons. Copies of the submissions are attached a5 annexure 4,

ra) The Judiciary

i) The Law Society of Kenys

(] Prolesser Tom Ojienda, Semor Counsel

(d) Mr. Wilkerforce Akelln, Advocate ol the High Cowrl ol Kenya
(] Mr. Kennedy Opulo

(f) Ministrv of Fast African Community and Reaional Development
(o M. Mpnve Wachica atrick

24, The Commilies extensively constdered the conlenls ol the submissioms and detanls of the
deltherations. The Cormmilles’s obuervalions and résclutions are contained in Chapter 4 ol
the report.

4.1 Submission from the Judiciary

24 The JTudiciary via an emall conlirmmed that they participated in e daflling of the Bill prio
o the publication and pave its views at that stage. save that they remain of the epinion that
the threshold of the court should be Keh, 500,000,

Committee observations

The Committce obscrved that the Judiciarv’s submissions were theovgh an cmail. The
Crommittee was of the view that the Judiciary should have submitted a wrilten memorandum
mdicating the justifealiom (or the proposed pecuniary jurisdicion ol Ksh S00,000.00. The
Cormumittee also observed thal the Chief Tustice has powers under section 12(47 ol the Small
Claima Act, 2014, to determine the pecuniary mrisdiction of the Cowt and that power may be
used Lo anerease the jurnisdiction should the Chiel Tustice deem it fit 1o do so.

13 | Paz e Keporf on the consideration of the Small Clalms Court (Amendmenty Bill, 20211



4.2 Submissions from the Law Socicly of Kenya
Wr, Nelson Andavi Havi, the President of Law Socicty of Kenya via a letler dated 23 April,
2020 submitted as follews; THAT,

25,

20,

A

The legislative  intention ol the Act and the Cowt was 1o decongest the
Magistrate's Courl  and expedite the disposal of small civil claims. In the abscoee  of
the Court, civil elaims with 4 subject mattze of Konya shilling: two hundred thausand
tkshs 200,000.00) fzll within the peouniary purizdiction of the Residen! Wlagistraie's Courl,
being Kenya Shillings five million (Fsha 5, 000,000.007.

Such claims would be delermined in accordance with the Magistrate's Court Act, Mo, 26 of
2015, the Civil Procedure Act, CAL 21 of the Laws of Kenva and the Civil Procedure
Fules, 2010 and there i3 no time limit for detormination of clwmms under thess Acis. The
Act attonpts to actualize the overmniding objechive in the Givil Procure Act, tor the
expedilions disposal of dispules belone the Courl ot 2 reasonable cost.

The time and cest of disposal of civil claims by the Court 15 achieved m the [olluwing
WHYS.

{a) The conlinement ol the Courl's jurisdiction to five canses of acrien in contract
and torl with a subject matter not exceeding Kenya shillings two hundred (Kshs
200, G000,

b} The caclusion of strict tules ol evidencs in proceedings betors the Cowt.

(&) The waivers ol cosls save for claims determined to be vexations, fivolous o
an abuae of the process of the Court.

{d} The reguircment For a day o day hearing and delivery of judpment within three
thays o conclusion ol hearing.

There is nothing i the Act o sugpest that the Clourt i3 aoy less v Courl s koown in

the civil justice systein.

. The propesed  increase of the pecuniary jumisdicuien of the Court to Eenya shillings

ane millien (Kshs 1000000007 45 in vrder but enly if appearance before the Courr 13
limited o (he parly or Advocate as eluborated  further  herein below,

. Section 5 of the Act requires that the Adjudicator appointed o preside sweer the Courl

be an Advecate  of the High Cowrt  with al lease three years legal experience. The
Adjudicaror  will be of cqual compelence as » Magisirate adjudicating over a claim
with a subject matter of Kenwva shillings one million (Kshs LUGOODO.ODY  before
the Resident Magistrate's Court. The amendment on Section 12 (3) ol the Act is therafore
wilcome with the rider on representation  and appearance,

14 | Pag = Report on the considevation of the Small Claims Court (Amendmend) Bifi, 2020



31. The introduction of fhe right of a party to representation before the Court by a legal

3

3

L )

A

3

practitiomer 1% a  reaction to the pending cases  before the High Cowt on the
constitutionalily vl the imilation of that rght under Section 20 {2) of the Act and ol the
constimtionalily wl” the eniire Acl, The limitation docs not meet the thresheld  set out
in Article 24 ofthe Comstitulion Tor hmilalion of 3 fodamental right. The right © a
foir trial camnot be limited, a position entrenchad in Article 25 of the Constitution. A
parly before the Cowt is entitled to legal representation just as il 1s belore any ather Court,
There should be equality and nondiscriminarien on the ripht w lepal representation in
tandam with Article 27 of the Constitution, Further. Article 48 of the Constitution implores
the State to ensure access o justics for all. Forther Atticle 50 of the Constitution states
that every person hes the right & have any dispute that can be reselved by the
application of law decided ina lair and public hesring before a court. The proposed
deletion of Section 20 (2) of the Actis limely.

There iz lepitimate  conceen by the Soclety on the propriely ol an authanzed
representative  alher than s logal practitiencr  appearing before  the Court. The rale
of an Advocale in the institalion of civil claims iz recopnized by the Section 11 of the
Civil Procedure Act, which provides as [ollows;

"Every suit shall be dnstiiuted bno the couet of e Towest prode competent ta ey it
gaeg et where there ore move subordinagre courts thar one wilh jurisdiciionn the
Sme cuunds conipetert fo v B g seir e I ehe party Trstitating the sadt or fis
gdvocate ceriifies thai ke helievey thal o paint of ene jv frveivedor that any other
good and syfficiend reaion exisis, he lastifwied in any one of sueh snberdingte
coures: Provided thor-

(i) 8 e weedd B fmetiteted oo cowrt other than o cowrr of the lowest groce
compeienl dnobry o the magisiraie olding suehconre shall veren the piain
Jar presertalion in the cowd af the lowest grade competens fo v i i in his
apiwion there i ma point af low ievolvedor mo otber good and sufficiznt
reavR oy imstituring the suir fn s oo ¥

Order ¥ of the Civil Procedure Beles calegorizes recogmized agonts of 2 party and
Advocatzs,  This dichotomy does nol however, empower an ungualificd persen to act on
bebal [ of 8 party in Court in the same manner a8 would an Advocale.,

Section 20 (1) and (3) of the Act 85 it is now  and may be, upon deletion of subsection

(2 and amendiment of subsection (1) permil snyone with "sufficient knowledge of the
easze and sufficient authetity o bind the party being represented” o appear hefors the Court
as would un Advoeate, The Act docs not stipulate what amouns 1o sullicient knowledpe
of a case ar anthorily (o hind the parly represented. This will open a2 Pandora's hox and
create a breeding pround for fraudsters and corruption, There i3 need to guard  apainst the
renl hikelihood of the Court being taken over by guacks and unyualiled persans competing
For legul work with

15| Pagza Reporfon the consideeation of the Smoell Claims Court fAmendment) Bilf, 2026



33, Advocates, T1is prodent thal  a party either appears inoperson hefore the Courl o he
rapresented  hy an Advocale.

1h
=

The  practice of Adwvocates is repulared 1o ensure  high standards of  legal
ryncscntation  with disciplinany and penal consequences  for offendors, Thero will
be no mecham=m of holding ungualificd porsons appearing before the Clourl aceouniable
and permmithng unguahifed persons e appear before (he Courl will deleat the vere essence
af educational and lepal traming lor Advouales.

3. The mmimun  instructden fees for claims before the Court as per the Advecates
{Remuneration) (Amcendmenty Chrder, 20014 1: Kenya shllings bwenly e thowsand
lve hundred (Fshs 225000007 and (he maxzimum 5 Kenya shillings one hundred and
thirty five thousand  (Kshs 133000000 A bhalance can be struck between the need to
reduce lepal costs whilst maintaining the gualivy of lepal representation betore the Cowt to
cisure that there i worle for vouthful Advocates and for most Advocates who otherwise
appear bofore the  Resident  Magistrate's Court for matters  that  fall wathin the
quristhiciion propesed to be given to the Court,

3B 1t is the responsibility of Law Society of Kenya under Section 4 of the Law Scctety of
Keonva Act No 21 of 2014 1o puarantes several satepuards in the practice of law to;

fa) erare that all persons who practice law in Eenyn or provade Tegul semaces in
Foenyu mael the slundard of learming,  prolessional competence and professional
cobcuct that are appropriate tor the lepal services they provide.

i) Protect and assist the members of the public 1w Kenva m matiers relaimg by or
aneillary or meidental t the law,

{e) Represent, protect and assist members of the lepal profession o Kenya ln matrers
relating to the conditiens of practice and welfare.

() Establish mechanisms necessary for the pravision of cqual opportumines  for all
lepal practitioners in Eenyy. The Courl 9s the  best forom for crealing
employmenl  for youlhlol Advoeales, o matler thal  resonates with the
Governmenl's apendn  of vouth  empowerment under Article33 of the
Camslituliom,

39, The Law bociely proposes thel seciion 20 af the Acl be amendesd o read as follows:

“Sufsection (T A party o the procesdings shall appear (0 perion or
by am Advocare.

Swbyeetion (20 The remumeration of an Advocate appearing before Hhe
Cronard slwell be mot more then thrag guartery angd mol Jesy S half the
awrgneend vad ond i the Advocafey Remumeraiion Oveder™
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400, There iz need for an expedited  hearing before the Court iy discernible inthe intanded

subatitution of Seetion 34 (3) of the Act However, ihal goul will not e achieved unless
there a set time frames for determination of claims sl therelire sugpest that the claims ba
determined within 60 days of the date of filing and that Section 34 of the Act be amended
1o provide for the time limit instead of the intended subshilutien.

Committee chiervations

41, The Comrnittes agreed with the TSK submissions thar section 2002) of the Act should be

amended 1o allow lepal praciitioness to represent partics o the Small Claims Courl. The
Commilles was ol the view that the propoesed enhanced pecunlary jurisdiclion ol the Court
i5 likely 1o altract cases with complicated issucs of facts and the law and thus it was
impartant to allow advecates to represcnr partics in the Courl. The Comunities was also of
the wiew that the right o a fair hesring ss sel anl m Arbicle 3001) of the Constitution
inherently entailed the right of parties fn 2 eivil dispute to aither appear in person or be
representod by an advocats of their choice.

4.3 Submission by Prof. Tom Ojienda, Senior Cowpnsel
Prafessor Tom Oflendi, Sentor Cownsel via a memorandum dated 20 Apnl 2020 submitled
(el

42 Lhe idea behind the cstablishment of the Small Claims Cowt is to allow for aceoss W

43.

44,

43
3

Juztice to the masses through a guick, inexpensive and cxpediticus informal process, in
wrier iy puaraniee the rizght of access to justice under Article 48 of The Constitutior.

The Small Claims Cowt Act, Mo, 2 of 2016, 13 yel o he operationalized and the proposed
changes in the Bill are problemalic and need w be reviewed, keeping in mind the realifics
and challenges currently feeed by the cowrls i dealing with the backlog of cases and the
esleem ol the legn] profession as far as legal representation 15 concemed and called [or the
arnendment ar rejection of the Bill, on the following prounds:

i) Apgainst increasing the pecuwriory furisdiciion of the Small Claims Conrt

Prolessor Cyienda stated that the proposed imeresse of the pecuntary jurisdiction of the
Court from the current Esh 20000000 w Ksh 1LO00,000.0 will inevitably amoust to
substantial injustice. The pecumiary jurisdiclion of Small Claims Courts 15 generally
relalively lisw, The Pralessor submitted that the idea behind the establishraent of the Small
{lairms Court is 10 enable judicial instimtions 1o provide casy scoess 1o an informal,
inexpensive and speedy tesolution of yimple debl recovery disputes. liereasing this amount
from the curment KBS 200000 1o KES 1 Million will amount to substanhial injustices
because (ke corment slate of the Kenvan economy is such that EES 1 Million 15 u fot ul
money, and nol small money, That being the case, 4 dispule involving KES 1T Million
should not be subiected to the cxtremely simplifad procesdings of the Small Claims Court.

Prof, Chienda further submitled thel a comparative analysis of the pecuniary Junsdictions of
Sroall Claims Courts in other jurisdictions indicated a trend where the cowts handle
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relatively low value claims, That the pecuntary junsdictiom of Small Claims Courts o other
comparahle Junsdiclions was es folows-

(&) Western Ausoalia  Anstalia Dollavs 5 10,000.00 (Esh 00,000, 007
(b) South Ansrralia - Australia Dellars § 12000006 (Eosh SO0, 000,007
(¢) South Africa  -Rand 20,000.00 ¢Ksh 01,000,000

() Kentucky (TISA) - Tiniled States Dollars 5 2500000 (Ksh 250000}

44, 'rotessor stated that the increasing the pecuniary jurisdiction of the Small Claines Courl
will result in an Increase in case backlop mn the Court, thuy being counterproductive 2o
defeating the very purpese for the establishmenl ol the Courl. RBesides, the establishiment of
loo many judiclal mstitutions creales new problems of court bueancracy and mers
expenses lor the Tudiciary o ke care ot

47. Professor Ojienda further submitted that rather than inerersing the pecuniary jurisdiction of
the Small Claims Court, the factors that delay access o justice should be considered and
addressed. This may reguire amending the necessary lepislations, such as the Civil
Procedure Rules. in order 1o make civil litigation simple and less prommazted, This may also
invobse mersing the Mesident Mapistrates’ Courts with the Small Claimy Courl and
aszipninz ooy level magistraces 1o the amall claims, thus rendenng the Small Claima
Caurt uscless. The result would be lesser cosls of pulling up Court pramises, in terms of
facility and salary expenses Tor the adjudicalors, clerks and otber Small Claims Courts’
slall

44. Profe=aor Ojlenda stased that i order to provent soncurment junisdiction helween the
Haesident Magistrate's Conrt and the Small Claims Court, lhere 15 need to amend Section
21Hzy of the Magisrates” Courls Acl, 2013 1o restricl the pecaniary jurisdietion of the
Besident Magistrate's Court o any claim where the value of the subject matter is above
BTS20, 000 bt met m o exeesy ol KRS 5 Million.

(0 Againgt represesiation of persens by laypersons

4%, Professor (fiznda noted and spprecialed the propesal in the Bill removing the corrent ban
en lepal practionsrs rom representing parties before the Small Claims Court, He
submilied] thal bringing legal practitioners on board is imperative bocauss cven i ther
simnplilied nature, legal practitioners showld still hawe the legal rght o appear in these
courls should a parly o a claim preefer to be represented by an adwvecale; guick justice rmoust
equally be just iF the right o access justics is auly going to be upheld.

S0 'eofessor (fienda submitted thar the Bill, just like the Poneipal Act, provides a scenario
whereby it is lepal for lavpersons (non-advocates and non-professienuls) o appear before
the Small Claims Court to lepally represent partics to a8 clam. He submitted that the
provision i3 inconaistent with the Advocates Act. which resiricls the practice of law to legal
protezzienals, advocates and certaim officers who cun wcl as advocares. Especja]l‘_-.-' n
disputca that arc purely civil claims,
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Professor Ojienda further submiticd that alledng laypersons o practice law in judicial
nstiletioms, ineluding the Small Claims Courls s @otanount to opening a Pandora’s box,
a5 hath the Bill und The Principal Act will defeat the very objective of the Advocates Act by
introdocing  guacks into the justice system to atemp: to offcr lepal advice and
representation to paties without the requisite lepal maining, professionalizm, regulaton and
discipline. He submitted that there 15 ne mechamism m place Tor regulavng gquacks and
allowing lavpersons to ‘practice law’ will converl the Small Claims Courts inte a plasfield
[or conmien, crooks and swindlers,

. Prolessor Ojienda slated that the Small Claims Courts, if eperationalized, should aporaie

wilhin the accepable standards of lepal professionalism. despite their simplified
procedures. This means that parlies to a dispuse befove the Courts shonld either appear
hefvre Court in person or be cepresented by duly autharized legal practitioners.

(ifiJA painst interfarerce with the discrefion of Adindicators in proeat odiouwrnmenly

Professor Ojicnda noted that Clause 4 ol the Bill proposes an amendment o Section 34(3)
al The Principal Act, in onder o allow [or up 1o thies adjournments of the bearing of any
matler on reasenable prounds and any other  adjewrnments only en cxecptional
circumstances. lle observes that the effect of the amendment i3 to rom in on the
adjudizator’s disererion to allowr ar not allew adioumment af hearings ol stall claims, in
the sppint of the informs] bul expedilions adjudication ol caszs in the Small Clatms Cowt,

 Prolesser O4ienda submitted that the proposed amendment confradicts section 17 af the

Emall Claims Courr Act, 2006, which empesicrs the Clowrr o have comirol ol 14 awn
procedure in the determination of claims before it He lurther submitled that the proposed
amendment 15 contrary o the letler and spirit ol Order 17 of the Civil Procedure Rules,
20U, which leaves the granl or denizl ol requests tor adjowrnents to the discrction of the
Court.

. Prafessor Ojienda further submiticd that the proposed stringent rules on the adjournment of

gases in the Small Claims Court allTend Article 28 of the Constitution which peovides ther
Ihe Slate shall ensure access 1o justice for all persons, He submitted that the grant or denial
al reguests to adjourn matters before the Small Claims Court should be left to the diserstion
of the adjudicator of the Courr as and when hie or she decms 1t just Lo do so,

LComimitiee observations

afr.

On Clauze 2 of the Bill the Committee cbsarved that Professor Oienda had oppusedd the
proposed amendment o seotion 12{3) of he Acl n erder Lo increase of the pecuniarny
jurisdicion of the Court Trom the corrent Ksh 200,000.00 to Ksh 1000 GREUD on the
priund that the amendment inevilably amonnts to substantial injustice. Prof Micnda was of
the wiew that the pecuniary jurisdiction of Small Claims Courts in comparative junisdichons
iz genarally refatively low and that Kah 1 Million 12 nal small money in the current stale 8
Ecnva's ceonomy-1t 15 a lot of money,
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Lhe Cornmittee did not agree with Prof. Ojienda’s submissions i this respect and wus of
the view that Ksh 1,000,000.00 was not much m present day Kenya aml there was thos
necdd to amend section 1203) of the Act in order 1o increase ol the pecuniary jurisdiction of
Lhes Cooart,

On Clause 3 of the T3l

38.

L
o

&l

6.

The Commiltee ohserved that the Prodfessor Openda hed noted and appreciated the proposal
in the TRl w amend sectiom 20027 ol the Act and thus remove the ewrent ban on legal
practitioners Irom representing parties before the Small Claims Cowrt. Frofessor (hicnda
subinitted that brinping legal practitioners on beard is imperative because even i their
simplitied natuee, legsl practitioners should still have the legal night 1o appesr in hese
courts should a party to a claim prefor to be repreasented by an adwviocale.

. The Commilles [urther ohaerved thal Prolessor Ofiends submitted that che Bill, just like the

Peincipal Act, provides a scenario whereby 1t is legal for laypersons (pon-advocates and
non-profesaionals) to appear betore the Small Claims Court to legally represent parlies 1o a
claim. He submitted that scction 20030 of The Acl 18 imconsisient with the Advacates Acr,
which resiricls the practive ol bow Ly legal professionals, advoeates and certain officars who
can acl as advocales, especially in disputes that are purely civil elaims.

), The Committee alsa ebserved that Professor Ofiends had submilied that allowing

lavpersons to praches law i judicia] matiobons, incleding the Small Claims Cowts is
Ganturnount W opening u Pandora’s box, and defeats the objective of the Advocates Act by
inteeducing quacks it the justice syvatam @ attemupt o offer logal adwice and
represanration to parties without the requisite legal training, professionahsm, regulation and
dizcipline.

The Commities apreed with Prafessor Ofienda’s submission that section 2I{2) of the Act
shiuld indeed be amended 1o allow lepal practiticnses 1o represent partics in the Small
Claims Courl. The Comemitee was of the view that the proposed enbancsd pecumary
jnrisdiction of the Court is likely to atteact cases with complicated 1ssues of Tacls and the
law and thus it was important to allow advoeates to represent parties in the Court, The
Conunitres was also of the view that the right to a fair hesrmg as sel oul in Article 30013 of
the Constitution Inherently cnrailed the righl ol parties ke a civil dispule o sither appear i
persomn ar be represented by an advocale of their chawee.

The Commitiee disagreed with I'rofeszor Ojienda’s submissions that persons who ure not
lzgal pracrricners should not represent parfics to precesdings in the Small Claim Court.
The Conwnittee was of the view that the Small Claams Courl was established o provide an
mformal, iccxponsive and cxpoditious mechanism lor the resolation of disputes. ‘The
Comunittee observed that the issuc of lay persens represenling ather persons in the Court
was not a creatden of the Bill but was inteeral part of the Small Claims Act as enacted
2016 The Committee was of the view that there 15 ment in allowing uny person COnVersant
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wilh the Tacls o the case o represent other persons io the Court for the parposes of
ensuring the expedient delivery of justice i an inexpensive way.

O Clawse 4 ol the Tl

63, The Commirtee chsarved thar Professor Ojienda had opposed the proposed amendment

.

section 3403 of the Act on the ground that the effect of the amendment 15 W inlariere with
the adjudicator’s discrotion to allow or not allow adjournment ol hearings of small clams,
i the spirit of the mformal bul expeditions adjudication ol cases in the Small Claims
Court. Profesgor Ojienda had alse submilied thal the proposed amendment 15 contrary
the leiter and spint of Order 17 of the Tivil Procedure Rules, 2010, which leaves the aeant
ar deniz] ol requests lor adjoumiments 1o e discretion of the Court. 'refessor Ojienda had
further sutinidted that the propoesed stringent miles or the adjouwrmment of cascs n the Smell
Claime Court offend Article 48 of the Constitution which provides that the State shall
cnEure acceas to justics for all porsons.

The Commiles agresd with Professor Ojlenda’s submissions regarding she propesed
amendment to section 34(3) of the Act. The Comumittes was also of the wicw that the
proposal claws back the letter and spirit in the currcne scetion 34 of the Aol which bars
adjovrnment of mattors, unless undor cxcepfional cimcumstances which muost be reconded.
The Clommittes was of the wiew that the proposed amendment gives the parties a senss of
entillernent by al lesst three adjournmenis on ceasonable prounds and several aother
adjonruments in exeeptional cireumstances. The proposal thus defeats the very purpose for
which the Small Claims Courts arc cstablished and the Committes reselved that the
amendimnent be reiected,

4.4 Submissions from Mr. Wilberforce Akello, Advocate of the High Court of Kenya
Mr. Wilherforee Akelln Advaocale ol the High Court of Kenya via a letter dated 24 Agril, 2020
propaded the mllowing amendments-

03,

fafa.

That Scction Z0{2) of the Small Claims Courl Act should be amended o allow
represeniation by lepal practitioner of choice in tandem of constimitional principles.
Section 20 as present will create possible conflicts with articles 4% and 50 of the
Constimtion of Kenwva 2010 as it purports to cxelude Advocates (rom pracheing in the
sSmall Claims Court 15 patently unconstitutional, Legal representation by gualilied legal
pracutioners 15 one ol the facels of aceess o juslice.

Section 20 of the Acr should thersfore be amended to provide that “A party to the
proceedings shall appear in person or by an Advocale.

- That Rection 20033 ol the Small Claims Cowt Act should be deleted. "Lhis i3 o ensure

that a party can act in perscn or by appoinced lepal practitioncr. This 15 1o cnsure that
thare is no possible conflict with the Advocates Act snd Order 9@ of the Civil Procedure
Fulez. This i= alse to cnsure te cnsure that all the praclineners i thal court are repolaled
ng well ay mearanies the olaimant’s richl 4 Ble their cases therein and act in person
without hindrancs.
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68, kat the pecuniary jurisdiction of Kshs. 200,000 should be reluined, Section 12i3) of the
Small Claims Court Act should remain withaul amendments. Aceordingly, clause 2 of
the propescd Amendments Bill should be shandoned For lollowing rationale;

(a) The Chiel’ Juslice may detennine by notice in the Gazette and review the
pecuniary jurisdiction once the infrastructure of these courls have heen provided
and tested as underscored o section 12(3) This s landem with the provisions
under the Magistrate Act,

(1) This is un informal court where a Claimant may present his ar hoer claim orally, o
big ar her edic lanenags, sign language snd siicl roles of evidence are not
applied and inereasc to 1 AMillion will creale suhstantial justices since 1 Million
Claim is a Big claim that  cannol be judiciously determined in the informal sei
up of the Srmall Claims Cowrl.

() The propesed increase will ereade enormmous injustive ax the Small Claims Court
will be overburdened by numerous cases thereby delzatiog the very infention of
the Act provision of gquick aveess to an inexpensive and specdy resalulion ol
simple civil debl recovery claims. This is an informal courl with inlommal
infrastructure und by allowing a big claim of 16 to be determined in un intormal
set up would cause substantial injustice and the same will inveke stmict
pracedure tules which will deleal the very intention of the Small Claims Acl.

{d1 The proposed pecuniary jurisdiction lies with the Magistrare Court, Tt wall creste
parallz]l jurisdiction which will create confusion within the jusbice system,
Tnerensing the jurisdiction to 1 Million will bagically ransier backleg tw the
ilormal Small Claims Courr,

{e) In Comdes Fke South Arica, United Staes of America the small Claims Courl has
pecuniary  Jursdiction of equivalent of kshs. 100,000 and  Kshs, 250,000/
respectivelv and an Increase in this amount to Kshs. 1 million will oceasion
substantial injustice.

a9, That Sectlon 34 of the Small Claims Avl should be further amended to provide [og
discretion of the Small Claims Courl Magistrale o adjown a matter in exceplional
circumstances but the six months period be inseried as the maximum peried(cap) wilbin
which & =it sheuld be heard and detemyined. Thisis well within the obiectives of the Act of
providing quick, inexpensive acoess o juslice devoid of strict mles of fonmaliby,

M, Thal the proposed thal Small Claims Cowrt Act provides for o Schedule which provides
for w cap vn reduced/Smatler court filing fecs withowt alterations this will assist the ovdinary
and poor wananchi in accessing fustice withoul Mmancial hindranpces.
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Committee abservations

7l.

The Committes agreed with the Mr, Akelle’s submmissions thal section 2002) of the Aot
should be amonded fo allew logal praciitieners by represenl parties in the Small {lains
Court, The Committee wag of the view thal the proposed enhanced pecuniary jurisdiction
of the Court 1s Likely fo athael cases with complicated issoes ol facts and the law and thos it
was imperim| o allise advocales o represent parties io the Cowe The Conunittes was also
of the view thal the ripht 1o a taie heaeing a2z sor our i Article 30010 of the Constitution
inhevently entailed the vight of partics to a civil dispule 1o either appear in person ar be
represcnted by an advocate of their choice,

4.5 Submission from Mr. Kennedy Ogutu
M, Kemnedy Opute via a lefter dated 49 Apnl, 2020 sppesed the proposed amendments in
Clause 2 and 3 on the following grounds; THAT:

Clause 2 of the Bill on increasing pecuniary jurisdiction

|
)

2. The ohjective al this amendment is to allow claims by 53Es w0 be bandled by the Small

Claims Courl whose jurdsdiction is presently capped ar Ksh, 200,000, However, there is
tothing in the amendment that sugpests that the enhanced jurisdiction 1s for SMTs only and
the proposed anendment will 2lsa open Small Claims Courly by claims by individuals of up
to 1million Shillings,

. Whereas the cwrent limit would exclude mest claims by BMEs, this amendmenl il

expand the jurisdiction of the courts for all claimants and ol jusl SM Fs A vast majority
ol cases that are fled heloee Muagisirales Courts are corrently within this range. Kather chan
recduce the tmelines for the resolution ol small claims,  this amendment will flood theae
courts with cases. resulting winwittingly in the very same delavs the court was intended §o
acdrezs in the first place

. The limit at Esh, 200,000 w1l lock oul many 5MI% and therefore Macliament shounld

sl Lwo dillerent  pecuniary  limits for small claims cowrts one for individuals  (Ksh,
20000407 and another for SMEs corporations,  parmerships, wmineorporaled associalions,
government bodics and other legal enfihes (Ksh. [ milhon)

. Parliament should further inidate brosd reforms in the justice sector wo reduce delays in

the wdministration of justice. SMCs and cihers whose claims fall outside the jurisdiction
al” the Small Claims  Courl will then benefit from the expeditions  and inexpeonsive
reanlution of their cases in the mainstream courts,

Clause 3 of the Bill

Fermitting Advocates before the Small Claims Coort

6.

The Small Claiins Court is meant for simple and straight-forward claims thal can be
resolved in a day or two without the nput of adveeates, Parmitling advouates will be
counterproductive a8 it wall likely intridduce sharp praciice that will result in delays and
eveniually defeal the very sqsence of Small Claims Conrts.
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77, Peraons who wish o retwin Advocates in their cases have the liberty to approach the
Magistrates Cowrts with their claims.

7R, Probubiting advocatcs frem Small Claims Courts 13 agmingl the conshitulion. Chuile
poiniedly,  the Bl states cxpressly that 1l seskes Lo ahpn the prineipal stalute with Article
48 and Article 50 of the Constitlution, [lowever, there s nothina  in the Constiturion
that would make it unconstiturional to prohibic advecates from representing  partics
before the Small Claims Ceurt

79, Arncke 48 of the Constitulion on Aceess le Jusbor prrvides that "The State shall ensure
aeeess W justive for all persons end, 1T any Tee §s reyuired, it shall be reasonable and shall
not impede access o justive." Althoueh representation by counsel is often cited among the
inpredients of the ripht to access wo justice, it should be noted chat thore i no cxpress
mantion of ropreacntation by an Adwocate undor the same Article instead, Advocates are
omly meniioned under Artiele 20

BUO. Whereas Article 30 ol the Constitution talks about tair hearing, the Article is morc
concerned with rights of acevused persons in criminal proceedings. Article 3001 ) states thal
"Every person has the right to have any dispute  that can be resolved b the applicuation
of law decided in s fair and public heanng before a court ar, 1 appropriate,. another
independent  and impardial ribonul or body” In Article 3002), the Constitution breaks
down the right to fair trial in criminal proceedings, which inchudes the righe of an accused
person o chioose to be represented by an advocate,

81. Ariicle 25 of the Constitution clevates the right to fair Inal by listing 1 amang oaly 4 righis

that cannot be lmited under any cireumstances,  Howewer,  the ripht W Tair whal arises

omly in canvinal procecdings anid 10 s enly in eriminul proceedings that the ripht 1o chooes
tir b represenied by an advocales cannol be lirmited

BZ. The riahr to have an advocate in civil proceedings if & all such & right cxists 13 oot lsted
under Article 25 among the four sacrosanct rights that may oot be Wmited. As such, the
Constiturion allews any such vight to be limited, provided the lirmtalion be ressonable and
jusiifiable n an open and demecralic soeely bused on homan dignity, equality and
ITeedism.

#3. I'rohibition of advocates thom Small Claims Courts is both reasonabls and justifiable m an
open and democratic society based on human digomty, equalicy and frecdom. The overall
objective of such limitation i3 to pave way for the expeditious and inexpensive  resolulion
of disputes. Whers a party 13 not happy with the cutcome of a case at the Small Claims
Court, s'he will be at liberty 1o appeal to the Hiph Court where legal represcntation aall be
permitted.
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Permitting Representation by Non-Advocates

84,
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The intention of permitting non-advocates s to allow claimants and respondents 10 be
assistod - rather than represented - inthe proceedings by their imends, Tamily or other
close susovintes who are lamiliar with their cases, This provision will also allew owners.
manapers or other officials of SMEz to represent them in cowt without forcing small
enlerprises to hive lavwwers whaose foos can he prohibitive,

Despite these noble intentians, Lhis provision will expese lingants 1o all munner ol cons.
There is alveady & vast number af quacks masquerading ss advocates ar court staff who line
court corridors preying an litipants whe need guidance wilh their cases. These individuals
are unregulated and this means there is no limic on how they conduct themselves. With no
regulatory limils on what they charpe persons they 'assist', there 15 o real danger that they
can cxploit lifigants who come before Small Claims Courty therehy malking litigation
bulore these courts overly BXpensive.

Lack of regulation also means there is ne repulatory body that 12 respemsible lor their
conduct, and where complainls about theie conduer can be filed, This exposes litipants who
miery be corned, und who will then be forced to inifdar complaints witk the police. there by
frusirating their quesl [or justice even further.

The principal Act already comuins numerous  provisions almed  at addressmg the
challenges  that wnrepresentsd  litigams  would face, These  include  simplified
procedures, standard lorms and the exeluzsion of the strictrules ol evidence. "The prohibition
ol advaeales also helps level the playing ficld between the lay parties.

Lawvers are usually invalvable in court procesdings due 1o the overly fochmeal nalure ol
liriparion. Proccedings  befors mainstream  cowts  are charactenized by numerous
technical rules,  comples documents  thar require  cxpertise b drall and a techniesl
langusge nol spoken by many ouside the  legal  prolessiom. The  awra  within
muinsirearn cowts i3 also quite intimidatng, snd many individnals who wonld
otherwize ably speak for thomselves will lose the courape within formal courls.

B doing nway with these techniealities, litigants can ensily navipate their way around
lhe Small Claims Court without  needing the assistance  of lawyors or other
representatives, and Parliament should  not be guilt-tripped  inte parmitting Jawyens 1o
practics before these courts,

It i standard practice in many jurisdictions lo prohibil advocates in procecdings  befors
sirall claims courts. These inelude countries whose constitnfions  conlain provisims
similar  to thase in our constitution that pnarantee the right to o heering and access to
Jushce,
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Clause 4 of the Bill

91, Mr Kenneddy Ogutn supported the proposed amendment in clavse 4 of the Bill cn the
foillowing grounds; THAT,

92, This amendment s well with the averzl]l phiective of the Snull Clams Court Act,
which i3 to ensure that small claims are resolved infocmally and inexpensively but i
accordance with established principles of law and namral justice.

Q1 Dy sayiog thal "The Court may only adjpen the heamng  of any maller  under
exceptional cireumstances " the Act currenlly  permils an unlimited oumber ol
adjournments  which  is antithetical to the aljects of the Act. As such, the limit on the

number of adjournments will po a lonp way in enswing  the expeditious resclution of
wmal] elains,

0. 1o addition to limiting  the nomber of adjoumments, a forther ameodment should  be
introduced to impoeze atime  limit on the resolution of small claims, A limit of 30 days
[rom the date of filing scems reasonakle.

Committes shservations

05, The Committee apreed with the submiasions by Mro Kennedy Oputn that the amendiment
will allow claime by SMEs o be handled by the Small Claims Court whoss jurisdiction 13
presently capped at Esh, 200000 and the cnhanced jurisdiction makes it casier to do
husiness in [Kenva.

4.6 Submiszion from the Mindstry of East African Community and Regional Development
Lhe Ministy of Bast Alvican Community and Repionol Development via aletter dated 23ed
April, 2020 submitted as follows; THAL
D6, Beclion 20 &0 the Small Claims Court Act be smended to allow Tor any legal represenlation
i the addition weosel Frepresentation which s already allewaed mothe Ack This well allow

woung Advocales joiming legal practives le be uhle W supporl the openaons ol this Caurl.

97 Lhe fees the Advocates charge in the Small Claims Court be redoced to ensure sinall
lusineascs benefits from the reduced costs.

8. Mew amendment be mivoduced to the Bill by inserhing & new sub-seetion (2) under sechion
34 1o prescribe a sixly (B0 days’ bme Irame Tor delermination ol claims belfore the Small
Claims Court,

B Lhe proposed text for the subsection 3 under section 34 of the Act is as follows;

Al proceedings hefore the Cowrt slhall be heard and determined within sixfy daps frowe the date

af lodging vaz elaim before the Court™
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Committes observations

[00. The Comeniddee did nol agree with the submissions by the Minisiry that it s only
advecales who can represent parties in the Small Claims Court. The Commitlee was of the
view that the simplified procedures adapted by the Courls allow persons who are not

adwrcates o represent parties in these proceedings,

1U1. The Coemmittee was of the view that the issue of ungualified persons aking advantape of
the Act to purport o represcnt Lfigants belore the Courl was addreasad by the proposed
definition of “authorized persons” which limits those persons o the next of kin or a closc
relative spproved by the Courl

102, The Commilles also did not apree with the submissions hy the Mimistry that a time Lmit
af sixty days be inserted in the Act because statutory time limils have proved to impractical
and ineffective.

4.7 Submission from Mr. Nguvoe Wachira Patrick
Mr. Nguyo via a letter dated 24 April submilted as fTollews; TILAL

103, The main purpose of e Small Claims Cowt 35 to enhance access fo Jostce. The
Magizirale Courl has clspped justice by providing high costs of accessing the courl and oo
rouch lepalese i ils proceedings. Globally this bag lod o the emerpence ol the small claims
cost

104, The development ol cormnmerce and entrepraneurship has foreed the justice and Tegislation
arms al governments o adopt an expedited means of dispute selllemenl o also encourane
muwestimenl.

103, The main reason for the erocation ol sech a ligation cowt'Smmall Claims Court should be
an. cxpedited tral that is cost elTeclive. The expedited trial should be conduched within the
lrarnework that enbances aceess to justee for all urespeehve of resources or jurisdiction.
Suceess of such a cour will &lso lead lo wide plobul scceplance of our jurisdiction as an
mvestment fricndly nation

{i} Section 20 on legal representatinn
104, This is a4 contentious izsue. Mo smraight answer can be acceplable wo all parlies appearing
in that cowrt and proposes the following three caleynrivs ol representaticn and appearances,

[a) The claimanl cun appear and articulate his claim in person,

i(b) Counsel has a riphe to appear ence appointed by the principal claimant, However
comnzel fees should be limited 1o encoumpe tne disadvaniaped poor access mstice.
Counsel shauld charge nel more than hall’ of any applicabls item of foo provided
for in the Remuneralion Order.
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107 A manager or divector of the claimant company with a sullficient letfer of sppoimtment. A
director of a small claimant company may be locked ool of representaton for s
prpanization despite being weare ol the rusmsaetions leading 1o claim in cowr.

08, A widowicr) should be allowasd to stop in the shocs of the departed spouse before the
complelion ol the prohaie process bul the proceeds of the elam wall baeoin the narmein
favour ol the estale. A sonddauhler should be allowed to represent the pacent wha 15 oul ol
the juriadiction of the court

0%, The court should be allowed 1o review senuine casc by case of the porson meproscnting
the principal claimant. Let the court limit the porsen represcnting the principal clanmant,
The court wall rarely allos: 5 masgquerader or any ofher person withoul the knowladge of the
claim appear helore il Tngoali Ged persons representing the claimant should be kept out of
that court. ‘The Small Claims Cowt should encowrage the filing of small claims.
Kepresentation doea not affeet the proccsz of proving the awthendeity of the ¢laim.
Furthenmors only the legitimate claimant will receive the amount awarnded by the courl and
sl hs represenalive,

111k If the person representing the claimact lacks sufticient cause, basis, does not undorstand
the issues in court, the cowrt may reveke the represcutation forthwwith, Tt will thereafer
cause The claimant ta appear In person thereafer,

1151 The person representicg the claimant should not ke andtled to 20y fee or payment for
representation and the Cowt should guaed the anserupulovs representatives reproscnting
multiple claimants. The court should anly on very rare occasions allow non advocates to
represent partics in cowt. Ones the cout iz allowed wo approve the representalion, the courl
should guard the logal profession sufficiently bul wlse ensure no wnoathoriced  seli-
privlitserme persons pracliice ey in small claims court ol the expense o advocates.

112, In Canada and Avsualia che wnall claims cowt allows other represcntatives Lo appoear
only with leave of the cowr. They are not cotitled to any focs

(i) Enhanced value of claims from Kshs 200,000 to Kels 100000, 00

113, Supports the enhancement of the amount o kshs 1000000 bused on the Tollowing
inlernaiional siandards,

114, The lalest icternulional developments in the practice of civil procedure are the
commonness inowhich jurisdictions bave adopted the Small Claims Cowt. These arc unique
conues specialized in small trade and eommercial disputes. The eases will usually anly be ol
pecuniary claima.

LIS The jurisdictions with the larges) peeuniary amaunts are; Aucstealia (state of (Queansland)
which allies up o § 25000 dollurs, Fngland and Wales and America (State of California)
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Jurizdictions both which arc approximately 10,000 TIST or [O000 pounds (about kshs
1,000, 000,00

116, Howewver due wa dillerent state federal svstams every state has a different small claim
procedure and monetary limils in these countries. The underlving commen factor is tha
they hear small claims. The siluation in Auostralia is that some states have dopated
jurisdiction of a minimurn of 10000000 Australian dollars. The (ueensland Small Claims
couut deals wich minar civil dizputes, which invalve amounts up o 525,000,

Commirtee observations

[T, The Comumittee agrecd with the submissions fmom M, WNguyo thal the Courl should be
allorwed W review and approve gl cases where persons whao are not advocates are sesking
1oy represent claimants, The Commiles noted that the eearl will not allow a masguerader or
any vther ungualified persons Wy purport W represent athees in the Cowt witheur indicating
hiz ar her relaticns with the litipat.
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CHAI'TER 5

30 COMMITTEE RECOMMENDATIONS

118, The Commities having considered the Small Claims Cowr (Amendmenty Bill, 2020
recomumnends that the House approves the Bill with the following amendments-

Clanse 2

THAT the Bill be amended b inserting the following new Clawie immediately before Clavse 2-

Amendment of section 2
if New, 2o 2014

Justification

fA Seevion 2 of the Smell Clatms Coxet Aot 2006, fereingiftor
referred fo w the Vpeincipal de” s swended-

fa) Ay dasertine the folfowing wew  definition in proper
alphriredical segiichoe-

“autharized represemtaive” means the next of kin or o
clore pelotive of @ party fo the proceedin wpooinled i
writing end approved by the Adfudicalor S represend Wi
vy in card proceedings,

i) in the definition of the expression “preseribed limit' by
deleting e words “one hundred  thowsard " ond
subilind g therefior the words "five hundred thawsand ™,

119, The proposed amendment under paragraph (2 seeks e insert o definition for the term
“mutherized representative” which is used in the Act bt is net defined in the cuwrent fonm
ol the Act The Commiltes noted that section 20{1)1 of the Small Claims Court Aot allows
parties to be represented in the Cowr by duly autherized represenizbives and the delinition
clarifies that that representacive should anly be the nexl ol kin ar a close relative of a pacty
to the proceedings and the Adjudicator of the Courl must apprave the appointment before it

takes cffcot.

120, The amendment also secks w allay widespread lear in the legal prafession that the Small
Claims Couts Act, 2016 had opened the door Tor all manner af ungualilied persons to
“praciics Taw” o fhose Courls, Nothing could lurther [rom the truth sinee Act snables
pirties o the proceedings b either appear in person o appeint & reladve conversant wit
the lacts G represent them as way of saving on the high cost of hiring advocales.

121. The proposed amendment vnder paragraph (b) accks o harmonize the deliniton therein
with the proposed new pecuniany juriadiction of the courl,
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Clause 2

THAT Clavse 2 af the Bill be amended by deleling the wards “one mmllon shillinps™ appaaring
at the end of the Clause and subsiluting therelor the woards “live hundred thousand shillings™.

Justification

122, The Commitles noled and accepled submissions feom the Judiciary that the pecuniary
jurisdiction of the Small Claims Cowt should be capped at Ksh SCL000.00. The
Committee alsc noted that the courts are wet to be operationalized and thoir indtial
Jurisdictien should not be too high before their performanee 15 morlered and evalualed.

123, The Cormmities [urther noled thal the Chiel Tustice has powers under section 12(4) af the
Smedl Claims Acl, 2018, tir determine the pecuniary Jurisdiction of the Courts and the Chief
Tuslice may thus use Those powers o increase the pecuniary fwisdiction of the Cowts
should he or she deem 11 proper o do 5o

Clanye 3
THAT the Bill be amendad by msarting the following now Clauses immaediately afier Clause 3-

I The peimcipal Aer is omended by inserting the following new yection immediaiely
after secrion 20-

XA, The Chief Justive wedl in convdiolfion with the

» 3 i Coreorredd of e Dowe Sociedy of Kenpe exlailished under
Erumeraliom of * ; : S

fhe Low Sociedv of Kenpa Aot meake argors prescribing

and regulating the remuncration of advecates whe

Mo, 27 uf 2004 appear befare the Court,

sudvnceey

Justitication
124, The umendment seeky te exphicitly empower the Chiel Justice o miake orders prescribing
and regulating the remuneration of advoecates who appear before the Small Claims Court
The Committee noted char the Advecatos Eemuneration Order 2014 made ender The
Advopates Act may not be applicable in Light of the fact the Smaell Claims Courls are
supposed W adiudicale mallers in a manner thal 3 infommal, inespensive and sxpeditious.

3B, Section 33 wl the Principal Act is amended in sob-section {1) by delering the words "whore it
i wedisfied thot the ofoim to which such costs refate is vexafiows, fivolons or an gbuse of Mhe due
process of the Cowrt™ appearing affer the word “procesdingy ™

Justification

[25. The amendment seeks Lo remove the current restrictions on the cirownstanccs uader
which the &mall Claims Cowt may avward costs to a suceessful party o the proceedings.

31 | ¥ a g e Reporf an ihe considerafion of the Small Claimy Courd (Amenduent) Bilf, 20210



The amendment thos seeks 1o restore the inherent discretionary powers of the Court o
award costs whenever it deams it propet 1o da a0

Clapse 4
THAT the Bill be amended by delzting Clause 4.

Justification
126, The Commiltes notled that the proposed amendment o the Bill seeks to allow for up to
three adjowrnments of the hearinpg of any matter on reascnable prounds and any ather
adjovrnments only on exceptional circumstanses, The Commillee was ol the view this
proposal claws back the lettor and spivis in section 34 ol the Aol which hars adiournment of
matters, unless under cxeeptional circumsiances which must be recaorded.

127, The Commilles was also of the view that the propesed amendment gives the parhies »
zenze of entitlement to at least three adjournments on reascnabls proynds and several ather
adjournments in exceptional circumstanees. The proposal thus deleats the very purpose o1
which fhe Small Cleims Courls are established aod the Committee resolved thar the

amendmenl be rejecied.

Hd’{‘ 'ﬂpl]hﬂ ljh:plllmu. ML

Chairperson, Depurtmental Commillee on Justice and Legal Affairs
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MINUTES

{OF THE 16" SITTING OF THE DEPARTMENTAL C
JUSTICE AND LEGAT AFTFAIRS IELD ON TLESTIAY 18

APRIL. 2240 AT

12:200MLIN COMMITTEE ROOM 7. MAIN PARLIAMENT BUILDINGS.

FRESENT-
1. llon.
2. Hon.
i. Hon.
4, Hon.
3. Hum,
B, 1ham.
7. Han
8, Hon.
& Hom,
10 Hem.
11, Hamn.
12, Lian.

Williarm Chepluma, M.
Mlice Muthoni Wahome, b1
Joln Mago Ahoch, MUY
Pater Oponde Kaluma, M1
Fuleikha Hassan, MP
Japheth Yutai, M.P,
Authooy O, Kiai, M1
Licorge O, Murugata, MY
Junmifor Shamalla, MP,
Healrice Adagala, MP.
Adan Hap ¥ wssul, MP
John M. Wambugu, M.T

ABSENT WITH APOLOGILES-

Tam.
Han,
Hon.
Hon.

[on,

S P b

Froselinda Soipun Tuva, MLP.
Ben Momanyi, hM.P.

Charles Gimoze, hd. .
William K. Mwamlkale, MLP,

Haon. Johana Ng'coe, ME.
Ciluddys Boss Shollel, CTS, MUP.
[lon. John Kiarie Wawerw, MIM

Iy ATTENDANCE-

1. Mis. Halima Husscin
2. Mr Dienis Abisal

MIN No. 01/2020:-

Chalrperson
Vice Chairperson

CONMMITIEE SECEETARIAT-

Beeond Clerk Assislanl
Principal Legal Coungel

PRELIMINARTES

The meeting commenced al 12:20pm with 2 word of prayer from Chairperson.

MIN Moo 027202 0:-

The Commitiee considered and adopted iy repert on The Small Claims Courts (Amendment) Bill,

CONSIDERATION AND ADOPTTON

OF THE REPORT ON THE SMALIT.

CLAIMS COURT (AMENDMENT)

BILL, 2020

2020 unanimously, The adoption was proposed by Hon Rearice Adupaela, WP and seconded by
Hon Anthony Kiai, MP.



MIN Mo, 03/2020:- ANY OTHER BUSINESS

o Tnaller amose,

MIN No. 042020 ADJOURNMENT

There being na other business to ransact, the meeling was adjowrnad at 1:33pm.

It
. j i T
it ﬁ“ﬁﬁ 4

Signod... b A B e i WA
Chairperson



MINUTES OF THE 15" SITTING OF THE DEPARTMENTAL COMYITTEE ON
JUSTICE AND LEGATL AFFAIRS HELD ON THURSDAY 23"" APRIL, 2020 AT
11:IAMAN COMMITTELR ROOM 9. MAIN PARLIAMENT RUTLIMNGS.

FRESENT-
1. Dlom Adice Muthon Wahame, B P, - ¥ice Chairperson
2. Hon. Jobn Olaps Aluoch, M.P.
3, Hon. Petor Opondao Kaluma, M.
4. Hon. Tapheth Mutai, M.
5. [lon. Anthony O3, Eim, MP.
6. Uoo George O, Murwgara, MUP,

Hon. Jennifer Sharmalla, MM.P.
How. Beatrice Adapala, b
2 Hon. Adan Hajl Yussuf, M. P

s

ABSENT WITIT APQT.OGIES-

I Hen William Cheptume, M. - Chairperson

4. Hem, Roschnda Soipan Tuva, 11"

3. Thm. Ben Momanyi, MP.

4. Tlon, Charles Gimuosae, VUP,

> Hon Zuleikha Hassan, MLP

6. Hon William K. Mwamlbale, 3.1%

7. Hom, Johsna Ng‘eno, M1

8. Him. Gladys Bosz Shollei, CBS, M 1.

9 o John Kisne Waweru, MP.

100 Hon, Jobn b, Wambuogu, MP
IN ATTENDANCE.- COMMITTEE SECEETARIAT-

l. My, Halima Husscin - Second Clerk Assistant

2. Mr Denis Abissi - Prineipal Lepal Counzcl
NI Mo (0L S22 - PRELIMINARIES

The mecting conumenced at 11 :4am with a word of prayes from Chairperson.

MIN No. 02/ 2020:- CONSIDERATION OF THE SMALL
CLAINS COURT (AMENDMIENTY 13ill.
2020

The Commities cansidersl] the Small Clams Courts (Amendment) Tall, 2020 clause by elauss
and made the following observations and recommendalioms;



(i3 The Committee abserved that seetion 20017 of the Small Claims Cowrt Act allowed
pariies 1o be represented in the Cowt by duly “authorized representative’™ which is nod
delinesd in the current form of the Act,

(i) The Commitice further observed tha the proposed amendment in clase 4 of the Bill
seeks e allow for up o three adjournments of the hearing of any muller on reasonable
grounds and 2oy other adjournments anly on exceptional cirewmnstances.

(11} The Committee noted that the proposed amendments in clause 4 claws back the letter und
spiritin seetion 34 of the Small Clyims Court Acc which bars adjournment of matters,
wnless under exceptional ciecwnstances which must be recorded.

The Committee made the following recommendations; THA'T:

(1) Clause 2 of the Bill be amended by inscrting the fallowing new Clavse inmediately
before Clause 2 to define the words “unlhorized represenmative™ o correel the crror in the

current provision and harmonize the definition therein with the proposed new pecuniary
Junsdiction of the caurt,

{11 Clunse 2 of the Bill be amended by deleting the words “one million shillings” appearing

at the end of the Clange and substitufing therefor the words *[ve hundred thousand
abillings.

(i laise 3 of the Bill e amended by inscrting the tollowing new Clause immediately afler
Clause § tr explicitly empower the Chicf Tustice to make orders preseribing and

regulating the remuneration of advocales whe sppear befare the Small Claims Court,

(v iClause 4 of the Bill be deleied as the same iz provided lor in scetion 34 of the Small
Claima Court Aet, 2014,

MIN No, 0372020:- ANY OTHER BUSINESS

N rroller arosg,

MIN MNo. 0420210: ADJOLRNMENT

I'here betng na ather bus,incs.ri to transact, the meeting was adjouroed at |03 7am,

Signed...coen. ﬂ\,ﬂf\’ﬁ( :

Chairperson
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SMALL CLAIMS (AMENDMENT) BILL, 2020.
2 messages

; il ] -
Joseph Were <jmwere2(1 Si@gmail com:= Li E]_'_{,ﬁ

To: halimabsiyeiigmail . com
Cer Isaac Wamaasa <wamaasaisaaciiemail com=, Conrad Bosire
=gonrad bosirefigmail.com>

Good alternoon Halima,

As discussed earlier, the Tudiciary participated in the Bill prior to the
publication and gave it's views, Save that we remain of the opinion that the
thrashold of the court should be Ksh, 500,000,

Thank vou.

Joseph Were
OQifice of the Chief Registrar Judiciary.
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Diale: 2d=f April, 2020

per Mo MiChuogt o

fe:  The Small Clalms Court {Amendment) Blll, 2020

The natéce pukfed in the Daily Retlon of 174 Aprit, 200, calling fos represen ations o The
small Claims Courl {Amendment) BN, 2020 (B refers.

[T Bill szeks to amend Section 12 {3} of the Small Claims Court, Act Mo 2 of 2016 (Ac] by
‘ncreasing toe pecJniory jursdiction ar e Small Clatme Cour {Soert) fraom: Kenys Shillings e
Runclred (shs 200.000.00) to Kepya sillings ons millicer (Kehs 1.000,000.005. The Bill fusther
ceeks te amend Seetion 20 (2) of the Ac by removing (he resiction against 4 legzl practitionsr
apreazing betore the Court. Acditienally. section 20 (33 of the Act Is sought 1o be armencdad oy
lirniting the sequirement for the Courl's satisdaction af an sutharised represenfative of & party on
te sufficieney of knowledge of 2 czse o a representative who if not legal practiticner. Lasthy, an
arzndinent is intended on Secticn 34 (3} of the Act to Tnit sdjourmments beforse the Court fo
shrpe, The wiews of 1he Law dociety of Kenya (fociety) on The Bill are as set out aersin bl

The |ogislative interlion af the Ac and the ot was o decongest the Ragisirate’s Coust and
sxpedile the disposal of small vl cdaims. In e absence of the Coust, civil daling with o shjact
rratter of Kenyo shithngs bio munclred smousand [Kshs 200,000.000% Fell witialn he peouniary

Felson Hawl {Presisent], Caro'yne Kzmends [Wize-President]
Georze Cimwenss, Borine Kabita, Resalite Odode (Ceneral Merm bars1ip Regresenlalives)
Aluso InEati, Carolyne kuthou, Faith O hiamlza (Mairsi feprosentatives)
Recnhtard Mpelics, Beta Michoma, esthor Arg'awa, Relinda Kinyils, |Uacountey Regrosorlatives)
Rivikl Ernukuie (Coast Roprazsntative]
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jrislction of ibe Resident Magiscate’s Court. being Kemya Shlllings five million (K.shs
5,000.000.00). Such alaime would be determined in accordance with the Maglsirate's Court Ac
Mo 26 of 20015 (Maglsteate’s Courl), the Civil Frocedure Act, Cap 21 of the Lawws of Kenya (Chvil
Procedure Ac) 2nd The Civil Provedure Rules, 2010 (Civil Procedure Pules). There is no Lirse Tirmit
tear deterinacion of claims undes the Magistrate's Court Act, the Civil Procedurs Act anc e Ciwil
Pracedure Bules. The Act aliempts o aduelize the overriding objactive in the Civil Procure Act,
fnr the expedisious difposal of dissutes befor the Courl al a reasonobiv cod.

The time ang cos! of disposal of civil dlaitas by the Coust is achizved in sevaral wirys First, is Lhe
confinemenl of the Caurt's jarisdiction to five causes of Acion ir carilract and foct with a subjest
maller nor exceeding Kenys snilings tweo hundred (Kehs 200,000.00). Second, i the excusian of
strict siles of svidence in procssdings Detors the Court. Thind, &5 fe waiver of costs sove for cizims
datermined to ar vexationd, frvclous or an abuse of the procass of the Cour. Fowrth, s 17e
recuiremert for @ day o day hearing aud delivery of judgment within theee days of canclusion of
hearing. Traers |s nathing in the Act 2o suggsst Lhat the Cour ix any lags a Court as kngwn in the
ciwil justice eyetam.

I'ne proposss increase of the peouniary juriwichion of Be ot to Kemys thillings one million
(Kshs 1,000,000.00) & in orcer but only i appesrance before the Court Bs Fmited to the party of
Advorats as elzborated fusther hreinbelow, Section 5 of the Act reguires that the Adiudicatar
appointed Lo prosicle ower the Courl by an Advocate of the High Courl of at least three years legal
experience. The Adjudicator will be af equal comypxfence as a Magislare edjucic:ling cwer a claiT
wilh # subject —atter of Koenya shilings ooe million (kshe 1,000,00000) before the fagident
ragistrate’s Courl, The aimendment on Sartion 12 (3) af the Ack i trerefore welooms with the
ricler on represenlaion and appearsne.

The introducrlan of she fight of & party to representztion betore the Cour by 2 legai practitionar
is = roncsion to the pending cases before the High Court an the canstitulionality of the lmiation
ol that rignt under Sectlon 20 (2) of the Act and of the conatitutionality of the catine Ak, T
Hrnitasion coes ol raest the tharesheld set ol in Articde 24 of The Constlfution of Xenya
fConstitution) for [imitasion of o fondsmeni] nght. The right t2 a fair lria carnct be limited, o
pavilion entrenched in Artlcle 25 of the Constitution. A parly kefore the Court Ts enditled to legel
reprresantation jusl as it is before ary othar Court. Thera should be egquality 2nd prondiscriminatlan
g e right Lo lega!l reprasentation i tandsm with Artide 27 of the Constitstion. Farther, Artice
AR o the Constitutlon imalorss Ly State ta ensure access to justios for all. Lestly, under Asticle 50
of the Constitutlon svsny serson hes the fght Lo have 2oy digpte that e e resalyer] by the
application, of law decided in o far and pulic hearing before & <2, The proposed delstion of
Section 20 {2) of the Actis Dimely.

welson Havi 2resident), Carnlyna Kamanzde (Wice-Fresident]
Teorge Omwansa, H2rine Kokilz, Rosaline Odads [General Membership Raszresentilives]
Slusn Ingati, Caralyne Mutheu, Faith Slbizmbo (Nairobi Hezroseniatives)
wriimard MEetich, Both Michoma, Esther Angtaven, Mdinda Kioyiii, (Upcaunt=y Rep-esentalivas]
Riziki Ermukuie [Coast Ropresentative ]
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Thers |5 tegitimate coacern: by the Soclery on e propricty of &n cuthesied repreentalive other
than a egal pracliliooer appaoring befora <he Court. The role of ar Advocaie in the imatitutlan ol
civil claims iz recognizes Ty the Seclion 11 of The Chvil Procedure Ad in following words:

“Ewery suil shall be instituted In the court of the lowest grade eompetent to try i, except
shat whers Fhere are more subordinate sousts than one with juglsdiction in the same county
compelent to fry it a sult may, if the party instinuting the sl or his advacate certifies thal
he believes thal a polnt of law 15 Involved or that amy other goor! and aufficlent reason
exlats, be instiluted In amy one of such subordinate ooarts: Provided that—— {1} i o suft is
instituted In & court other than a court of the lowest grade compelent to try %, the
magistrate halding sach court shall return the plaint for oresentation in the courl of the
lowesl grade competent to try it i Ih his opinion there is ne paint of lew inwalved ar no
other good and sufficient reason for instituting the suit in his court:..."

Crder B of The Clvil Procadure Rules categoriaes secognized agents of a party and Advaocates. Tz
didrotomy does not howsver. anaower an wradalifizd persan to 2ok on behall of a parly i Court
i the s manner o wouln an Advacats, Section 20 (1) =nd {3} of the Ad as it 15 nowe and may
be. upon celetion of subsedion (2) and =merciment of subsection (3 permir anyane with
Sefficient knowledge of the cass and sufficient authonty to bind the party heing represented” 1o
appear befarz the Court as would an Advocald. Tre Aol does not stipulate what amounts 1o
aulficiert knowledge of a case or suthariny ta bind the porry reprassnod, Thiswill open a Pancona’s
o anc creale & breeding ground Far fraadsizes anc corruption. Theere Is need Lo Zuarc againgt the
cagl likelibnng of the Courl belng taken cwer by guadss and ungualifisd perors competing for
legal wk wit Acheocares, It is prudet that 3 pasly sither agrears in pemsen before The Coun o
ke represented Ly an Adwocoalz

i Advocate i defined in Section 2 of The Advocates Act, Cap 16 of the Laws of Kenya (The
Advocates Act) a3 any persen whose name i duly entersd wpon e Rl of Advocates, ©n the
ehar hand, &0 unqualiiced persan i deficsd in Secion 2 25 one oot quaified under Sedion 9 of
The Advocates Ach Subszzntia resources are incurred in sroining one to be &n Advocats, in an
elaborste education. programme regulsled by the Govarnment of the Repaiblic of %eaya and the
Sacieny. Cuer ong thousand Advocates are adiitted every year, 2 sutnglantial numiber setling 13
e firmis upon admission. The practize of Aclucicates s rogiianed to ansure high stanczrds of lzgal
repsesaniztion with disdplinery and penal cobssquence: fat affznders, Thers will beno mechanism
af holding unqualified persons epzearing lafore the Court, accuuntable. What Is mare, permitting
crqualited gersons Lo appear before the Court weill defeat the wery esence of educationzl and
fegal training for Acheorates,

wihe wre raindful o the nesd to reduse oot of marters betore He Courl, &nidsa wihich the Suriety
fully emeroces, The minimum insfruction fees for chams kefare the Court os per The Advocatas
fRemuneration) (Amendment) Order, 2014 7 lenys shillings twenty b Lhousand fve huandrzd

Helzon Havi (rrasldent], Carulynz Kamenrle [Wice-Presidaat)
Gearge dmeanse, Berne Hahit:, Rosaline Od=de [Ganzrial Memoo rstip hepresentatlives)
alusa I=eati, Caralyne Muylasy, Faith Ocdbize bio [Mairnbi Representatives]
Rarnhard Mpetich, seth kichoma, Esther fng'aws, Nidinda <nyil’, [Upcourtry Represcniatives)
Riziki Tmueuls (Doast Hapresentative]



(¥shs 22.500.00). The maximum is Kenye shillings one hundzed and thirty fivwe thocosand [Kshs
125,000,000, A balanze can b stiuck between the need o reduce lega cosls whilit mairtaining
the suality of legal sepresentation bafore the Courl, Wie will also, have met our Slalitory aboligalion
boy ensue Baak there bs work Sor youthiul Advocates and For mast Sdvac los wlio othensise appear
hefare the Residant Magistrass’s Court for matters that fall within the jurlsdicion proposed 1o e
Eiven to the Court,

it is cur responsibility under Section 4 of the Law Sociely of Ketys Act Mo 21 of 2014 (Laws Society
ol Ferga Acth Lo guaranles several safeguacds in the proclice of ime. Relevant to Lhe mamar a®hard
gre Tour. One, easre that all parsons wha praclise law in Xarya or provide legal serdicss In Kenya
mest the standards of lszrning, professional comperence znd profesiional conduct that are
spproavizte for the legzl services they provide, Two, pressct and assist the members of the pulaic
im Kenya in matters relating to or epcillary ar inddental to the lew, Three, rearetent. prolec aoc
zasist mambers of the legal profession in Kenya in matrers relaiing to the conditions of practice anc
swielfare, Four, eslabdish mechanisms necessary for te provision of equal opportunitizs for all l=gai
prachitionars In Kenya. The Court 55 the bedl forum for creating employesent foroyoushtul
Advocates, 2 marter that resonales with the Government's agenda of youth emsswsrmert under
Article 53 of the Conslitulion.

Accordingly, we aropoe gl e Section 20 of the Al be amenced as follows:
Subiection (1) A perty to the proceeding: shall appear in person or by an Advacate.

Subsection {2): The remuneration of an Advacate appearing before the Court shall be nol
more than three guarlers and not less than half Lhe amount set out in the Advocates
Femuneratiot Credor,

Tha nzzc for an expadiled hearing before the Court B discemible in the intenced selstitution of
Seclion 34 (3) of the Ad. Howsver. that goo! will not he achiswed unles Lhere & et ©ime frams
far deterrmination of claime. YWe therefore, suggest that the claims be detenmingd within G0 days
of the dats of filing ard that Section 34 of the A ba amended Lo provide for the Sme Fmil instean
of the intendsd substitution,

Yiz are available (o apprer befare the Matfonal Asernl:ly 1o sxpoand turther oo fe propriety of
the wiew sepresied heseinabove in 5o for 2 the Billis corcerned,

Years Q:nm{je.{% | o

AAAS,

Melson Andayi Hawi,

Metsan Havl (President), Cerolye Kamenda [Vice-President)
Searge Cmwinss, Horine Kabita, Hoseling Odede (General Mambarship Aeprasattatives|
Alusa InEati, Carolyne kuthey, Faith Odhimmbe [Malrobi Re preserlalives)
Dembard Mgetch, 22th Michoma, Faher Aag'awa, Mdinds oyl {Jpeouncry Regnesentatives]
Rizild Ermukeie (Coast Hegresonialive]



WILBERFORCE AKELLO

ADWVOCATE OF THE HIGH COURT OF KEMYA
(PRACTICE NO. LEK/2020/01100)
TRANSMATIONAL BANK PLAZA,S™ FLOCR,
P.O BOX 67845-00200

NAIROEI.

DATE: 24™APRIL 2020

T :

THE CLERK

THE MATIOMAL ASSEMEBLY
MAIRDE|.

MATIOMAL ASSEMELY DEPARTMENTAL COMMITTEE OF JUISTICE AND LEGAL AFFAIRS
NAIRCBL

Cozar %ir,

RE: SUBMISSIONS OF A MEMORANDUM ON THE SMALL CLAIMS COURT
[AMENDMENT} BILL, 2020

Eeferense is made o the abowve noted mateer,

Ter facilitats the objectives of ithe Small Claims Court Act and ensure access to justice, quick.
inowpensive expedited resolution of snall daims devoid of strict of farmality, | propose
the foliowiny:

1 Sectien 2002} of the Small Claims Court Act shauld be amended. This is to allow
representation by legal practitioner of choice in tandem of constitulional princples.
Soction 20 as present will create passible conflicts with articles 49 anc alr of the
Constitution of Kerya 2010 as it purports to excude Advocates [rom practicing in the
small Clains Court is patently unconstitutional.  Legal reprascnlation by qualificd
legal praciitioners is one of the facets of access to justice. Seclion 20 shauld thereiore
be amanded to provide that “ A pardy fo the proceeding shail appear in person or by
an Advocale’.

2. Section 20{3) of the Smail Claims Court Act should be deleted.  This is to 2nsure that
a party can act in person or by appeointed legal practiticner. This is ro ensure that
there is no passibile conflict with the Advecates Act and Order 2 of the Civil Procedure
Bules. This is alio to ensure to ensure thal all the practitioners in that court are
regulated as well as guarantlee the claimanl’s right to file their cases therein and act in
perian withour hindraice.




3. Pecuniacy jurisdiction of Kshe 200,000 should be retained, Seetion 12(3} of the Small
Claims Court Act shauld remain without amendments. Accardingly, clouse 2 of the
propased Amendmaents Bill should be abandoned. The rationale tor this as follows:

a. The Chief Justice may determine by notice in the Gazette and review the
seceniary jurisdiction once the infrastructure of these courls hawva heen
srovided and tested as underscored in section 12(4), This i Zandam with the
orovisions under Lhe dMagistrate Act.

b. Please note that this is an nfonmal court where a Claimant may present his ar
har claim orzally, in his or hor ethnic language. sgn language and sirict rules of
evidence are not applied. Can such informal court deal wilh a contractual
claim of 1 Million? An increase to 1 dillon will create substantial justize. |
Million elaim is a big claim that cannot be judiciously determined in the
informal 3ot up of tha Smatll Claims Court.

c. | submit that such proposed increase wiil create enornous injustice as tha
Srall Claims Court will be owerburdemed by numerous cases thereby
defeating the wery intention of the Act prowisicn of guick access to an
inexprensive and speacy resalution of simple civil debl recavery claims. This 13
an informal court with infosmal infrastructure and by allowing a big daim of
1M Lo be datermined in 2n informal set up would cause substantial infustica.
The same will inwake strict procedure rulas which will defeat the very
intention of the Small Claims Act,

d. Kindly 2lso note that the proposed pecuntary jurisdiclion liss with the
magistrate Court. Wwill creata paratlel jurisdiction which will create confuiion
within the justice ssrem. Increasing the juriscliction 1o 1 Million will basically
transfer backlog to the infarmal Small Claims Courl,

o Further note, inSouth Africa, the Small Claims ©oure has pecuniary jurisdiclion
of equivalent of Kshs, 100,000 The United States of America and parlicularly
in the States of ¥enturky and Kansas . the Small Claims Coort have peouniany
jurisdiction of equivalent of Kshs, 250,000/-. Accordingly, an increass in this
amount to Kshs, 18 will accasion substantial injustice.

4. Delete section B{b) of the Small Claims Act. This court requires compelent ahd
qualified Registrur to ensurs efficient administration. The rationale s, (o allow a
paralagal or clerk as Registrar of the Small Claims Courl may ditrinish the efficiency
of the courls o enture quick, inaxpansive disposal of debt recovery caims. Section
8(a) shouid be retained. The proposed armendments n this heading is consistent with
the gualifications and competency af other Registrars ar provided in the Judicial
Service Act




5. Sertion 33 of the Small Claims Court should be further amended to alow costy to
followe events and Torcher allow the Small Claims Court Magistrate discration ower
cocls a5 consistent wilh the providons of the Civil Procedure Act,

&, Sectipn 11 of the Small Claims Court Act to be amended 1o include give the Sinall
Clairms Courl Jurisdiction ower works injurles arising from the foundalion of York
Injuries Banefits Act, This is in addition Lo the jurisdiclion aver petsonal injuries. The
rationale is that the ardingry wanjite can get guick access to workers justice: al tha
srnall ©laims Court (up to a pecunlary of Kshs.200,000) instead of the option of the
mare buraaucratic Director of Oecupational Liability/Director of Labour Office.

7. Section 34 of the Small Claims Act should be further amended to pravide for
discretion of the Small Claims Court Maglstaie to adjuurn a matter in exceptional
circurnstanzes but the six months period be insertad as the maximum periodicap]
within which a suit should be heard and determined, This 1s well within Lhe objectives
of the Act of providing quick. inexpensive access fo juslice devaicd af strict nules of

farmatify.

B. Finally. noting that this is informal court that aims o facilitate access to justice and
quick determination af small claims, | propose thal Small Claims Court Act provides
for Schedule in the Act which provides for a ¢cap on reduced/smaller caurt filing fees
ittt alloraticns, This will awslst the ordinany and poor wananchi in accessing justice
wiliaut financial hindranoes,

9. | hops the Nationa! Assembly Departmental Commillee of lustice and Legal Adfairs
will ronsicler the foregaing ta ensure quick, inexpensive acceds Lo justios within Lha
framewveark of the Constitution of Kenya 2010,

Kind regards,
WILBERFORCE AKELLO







Prof. Tom 0jienda, 5C

Golt Wiew Office Suiies,

4th Flr, Suwite Mo, A4 (1] Muthaigz

P00 B L4286-00400, Malpaki

+254 20 271 4743 45
Infn@prafomojicndaandassociaras.com

TO: NATIONAL ASSEMELY DEPARTMENTAL COMMITTEE
ON JUSTICE AND LEGAL AFFAIRS

FROM: PROF. TOM OJIENDA, SC
DATE: 20™ APRIL 2020

RE: SUBMISSION OF A MEMORANDUM FOR THE REVIEW
OF THE SMALL CLAIMS COURT (AMENDMENT] BILL,
2020

1. INTRODUCTION

‘The Small Claima Court (hereinafter “the SCC") though established by the Small
Claims Court Act, 20161 [hereinalier ¥the SCC Act, 2016" or “the Principal
Act”) iz vot to be operaiionalised. The SCC draws ils mandate from Artiele 169
(1){d] of the Constitution of Kenya, 2010 (hercinafier “the Constitution™),
which creates subordinare courts.: Per Section 4 of the S3CC Act, 2016, unud
pursaanl io Artiele 6{3) of the Constitution : the Chicf Justice ix em powered
to designate any Court station as 8 SCC and specify the geo praphical juriscdiction
of any such Courl, through a Gazeite notice ta that effect. The idea behind the
SO0 is Lo allow Tor access to justice to the masses through a quuck, inexpensive

. Bection 4{1) of the Small Claims Court Act, Ne. 2 of 2016 (hersinaller “the BCC Act, 2016"|
<http-/ flesnyiaae e B 18 | fomiatdlernvales /aciview aniPectid=Mo SE 203% D0 000 G part T

. Article 16941 of the Constitution alse creates other subonimate coarts, which include: 2]
the Magistrates courts; |b) che Kadhis' courls; |o) the Courts Martial; and [d] local tmibaneds
cezablishedl by un Act ol Parliament,

+ Article 6{3) of the Constitution statea that; " nationai Stale organ shall ensure rensrE s
aceesss M its services inall parts of the Repuhille, 20 for o5 i is appropriods i do 5o aving regord
ta the noture of e sereios

L|Page



and expeditions informal process, ln order Lo guarantee the right of access 1o
Justice under Article 48 of the Constitution. +

The Small Claims Court {Amendment) Bill, 2020: [hercinaftor “the SCC
(Amendment) Bill, 2020" or *the Bill”) seelis to amend the SCC Act, 2016 in
order to introduee changes to the current workings of the 800, as concerns the
pecuniary jurisdiction of the Court, representation of paries before the Court,
and the rule on adjournment of matters before the Court. The proposed changes
in the Till are nothing bur problemalic and need to be reviewed, keepiog in mind
the realities and challenges currently faced by our courls in dealing with the
backlog of cases and the esteemn of the legal profession es lar as logal
representation is coneerned. Hence, the call for the amendment, or rejection
thereof, of the Dill.

2. THE CURRENT LEGAL FRAMEWORK ON THE SMALL CLAIMS
COURT IN KENYA

The 80C is presided over by an adjudicator who must be an advocate of the High
Court of Kenya, with at least three yvears' experience in the legal field.s As
indicated above, the Chief Justice is empowered (o determine the local limits
jurisdiction of the S3CCs. In doing so, the Chief Justice must ensure that the said
courls are  accessible in every sub-coumty and  progressively in other
decentralized umnits of judicial service delivery.v

The 3CC has jurisdigtion to determine any civil cleim relating to: (a) a contract
[or sale and supply of goods or services; [b) & contract relating to oney held and
received; {o] hability in tort in respect ol loss or damage causcd to any property
or for the delivery or recovery of movable property; id) compensation for poraonal
myjuries; and (o} set-off and counlerclaim under any contract.s Under Scction
1Z{3) of the SCC Act, 2016, the pecuniary jurizdietion of the SCC is
curtently limited to KHES 200, 000. Nonctheless, the Chiel Juslice iz

4 Article 48 of the Censtitution provides char, "The Seate shall erswe movess o juskice for all
perzong and, & ang few s requred, it shall be reasorohls e shell ot impede Gocess o justics, !
sKenya Gazetre Supplemnent Mo, 22, National Azzcmbly Bill Ma, 9 of 20200 dated 199 Marcl 2020
<hilipe S perpealoer ores I il adimin ."pl.il':J:J'.-'.-'r!'ll;:|!e-'-;;h.i!_l-_-'I.":.?;I'_'Igr_'l_l.'_,_?]-_.-_,.,;_i_'_c'_5_[11_-_3[:.::'.;:1 Avnrnedinm
t Bill 2025 POF=.

6 Soctionn 3 of the SO0 Ao, 2016,

v dection 11 of the 3CC Act, 2016,

o Gection: 1211} of the SGC Acl, 2016,

Z|FPage



ermpowered to determine any other poouniany jurisdiction for the SCC as he
thinks Al via a Gazette nolice to that edect.a

Besides, there are express exclusions on the jurizdiction of the SCC. First,
pwirg to the sub fadice and res judicata rales, if a claim has been ladged with
the SCC, no proceedings relating to the same course of action are to be brought
bofore any other Court, cxeepl where the proceedings before that other Courl
were commenced before the claim was lodged with the SCC or the claim before
the other Cowrt has been withdrawn oo On the same note, a claim cannot be
bBrought before the SCC if proceedings relating to that clairm are pending in or
have been heard and detenmined by sny nther Courloo In any case, a highor
Court may lranaler a claim o the 8CC.1z Becond, the SCC is prohubited from
adindicaring on a claim where the cause of aclion is founded npon defamation,
libel, slander, malicious prosecuiion, or upon a dispute over a Gitle fo ur
passession of land, or 4 matter concerning emyployment and labour relations. 1z

The procedure for the SCC iz provided for under Part IV of the SCC Act,
2016 and the 8mall Claims Courts Rules, 2019 [hereinafter "the SCC Rules,
2019),12 On matters procedures, the rules are a bit relaxed as concerns Lhe SCC.
Tirat, the rules on filing of claims before the Court are rather flexible and
are provided for under Section 23 of the SCC Act, 2016, which states that;

(1) Hvery clatm filed with the Cowrl shell commance with the filing of o stalemeril
of claim i the presorihed form signed or cuthenbiooted by the aoimant or
ol fortsecd represeriielie.

{2) Without prefudice fo subsecon §i), @ party may present his or her claim
orally fo an officer of the Court, and such officer shall cause the claim to
be reduced in writing in the prescribed form signed or authenticated by
the claimant,

i) Any joint elaim lodged by Lo or more claimonts shall be admitted for
determination nofwithstanding that the statement has been signed or
authenticated by only one or more of them.

1) Nathing i this section invelidates @ statement of cloom signed or autfienticonsd
by a represenmanive of @ clefmant or jomi claimoentls,

@ Gection 1204 of the SCC Act, 2016

1 Becltion 130 ol the 500 Ace, 2016,

11 Bection 13020 of che S0 Ao, 006

12 Bection 1303 of che SCC Act, 2016,

15 Heclinm 'I:"'.u-:-:"u:l of the S0 ArL, =0
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{5} Ang person in whase nome a claim is i!ndgu?d without Ais sigratira of foerk:
cuthenticating the claim shall ba required o sigm or muthantionte e slotement of
claim Before the commencement of the hearing and delermination of the clain,

() A persem who fails o comply with subsaction (5] shell have iz or har horne
struck aut of the procesdings ond whereupon fiz or her cloim shdl be deemed @0
be wbondoned.

fFl Ang party may ledge v or har stolement of claim or defence by electronic
maars,

decond, different rules apply as concerns the representation of patrties
before the 8CC. Representation of parlics bofore the SCC is provided for under
Section 20 of the SCC Aet, 2016. Under Seetion 20(1) of the Act, a party to
the proceedings before the Court must appear in person aor where he or she i=
unable to appear in person, be represented by a duly authorised represcntative,
Marther, Section 20|2) of the Act forbids legal practitioners from
representing parties before the 8CC. Howeover, before parmilling a person o
ael a5 A representative of a party, the Court shall satisfy itself that the person
has sufficient k1'|r_1"."i.']_EtigE: of the cane and sufficient EIL'IL]'JI:'JT'H‘_‘,.' to bind the party
besing represented. s

Third, Seetion 32(1) of the SCC Act, 2016 excludes the strict application of
the rules of evidence in the 5CC. Fourth, stringent rules apply in order to
ensure the expeditious disposal of cases before the Court, per Section 34 of
the BCC Aet, 2016: one, all proceedings before the Court on any partoular day
20 far as 1= practicable musl be heard and determnined on the same dav or on a
day to day basis untl final determination:in twe, judgmenl given in
deterrnination of any claim before the Cowrt must be delivered on the same day
and in any event, not later than theee days from the date of the hearing; 7 and
three, the Court may only adjourn the hearing of any matter under
exceptlnnal circumstances, which must be recorded. -«

. ANALYSIS OF THE PROPOSED CHANGES UNDER THE SMALL
CLAIMS COURT [AMENDMENT) BILL, 2020

The BCC {Amendment) Bill, 2020 iz sponsored to the National Asscmbly by
Hon. Aden Duale, the Leader of Majority Party. The Bill secks to amend the SOC
Act, 2016 a= fnllows:

15 Jocton 2003 of the B0CC Act, 20106
16 Section 34{10 of the SCC Act, 2016,
1 Arclioo 3020 of the S0 Acl, 2016,
18 Section 3403 ol The B0 Act, 2014,
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2. Scction 12 of the Smoall Claims Court Act, 2016, hereingfter referred tn as the
‘orincipal Act', Is amended in sub-section (2] by deleting the words “hew Aundred
thausond shillings* and substituting therefor the words "one million. shitlings"

3. Bartinn 20 of the prireipel Act is amandsd —

fei} hiy deleting sub-section (2 and

fE) in suh saction (3), by inserfing the werds "Wwhere the represenitalive Is Rota
legal proctifoner” immediately after the words “under sub-section
gk
4. Section 34 of the prncipal Azl is wnended by delefing sub-section (3] ond
suhatituting therefor the fellowing neis sub-sechon —

3} The Court meay allmg up o hroe adjoumments of G learing of any motier
o recsonshle grounds which sholl be recordad and may, @ escgptional
rireumstances, allow olfier gdjsurnmeanis.”

I essence, the Bill seclks to;

(i)

[z}

i11]

{1v)

3.1

Amend Section 12(3] of the Principal Act in order fo increase the
pecuniary jurisdiction of the BCC from the current KES 200, 000
to KES 1 Million;

Lclete Section 20(2) of the Principal Act ic remove the current
prohibition on legal practitioners from representing parties before
the 8CC;

Amend SBection 20(3) of the Principal Act 1o allow legal
practitioners, alongside laypersons, to represent parties before
the SCC; and

Liedete Scetion 34(3) of the Principal Act in order to introduce a new
provision which allows the SCC to entertain a maximum of three
(3] adjournments of a hearing on reasonable grounds, and any
further adjournments only under exceptional circumstances.

AGAINST INCREASING THE PECUNIARY JURISDICTION OF
THE SMALL CLAIMS COURT

Under Clause 2 of the Bill, which secks to amend Section 12(3) of the
Principal Aet 19 it iz proposcd thal the pecuniary jurisdiction ol the 3CC b
increased from the cwrrent KBS 200,000 to KES 1 WMillion., However, such
ificrease i poouniary jurisdiction of the Court will Inevitably amount fo
sabstantial imjustce. As the comparative analysis below will reveal, the

12 Bection 12(3) of the 8CC Act, 2016 provides that; “The pecuniary furisdiction of the
Court shall be limited to tuwo handred thousend shillings. "
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pecuriary jurisdiction of SCCs s gencrally relatively low. This is so bocanze the
idea behind the 5CC is for judicial instlutons to provide CASY accesd o oan
informal, inexpensive and speedy resobation of simple delbt recovery dispules.
mereasing this amount from the currcne KES 200,000 to KES 1 Million will
smount Lo substantial injustice because the current state of the Kenyan
economy is such that KES 1 Million is a lot of money, and not amall maoney.
That being the case, a dispute mvolving KES 1 Million cannol be subjected to
the extremely simplified proceedings of the SOC,

Lin the contrary, taking such huge amounts aof moeney to the SCC will
necessitate the invocation of strict civil procedure rules. a fact which will
leed to prolonged resolation of cases betore the SCC, In turn, this will resull i
an increase mocase backlog in the SCCs, thus being counterproductive and
defeating the very putpose for the esiehlishment of the SO0, Besides, the
establishment of too many judicial institutions creates new problems of
court bureaucracy and more expenses for the Judiciary to take care of,

Rather than increasing the pecuniary jurisdiction of the SCC, the factors
that delay access to justice should be considered instead and addressed,
This may require amending the necessarv legislations, such as the Civil
Frocedure Fules, in order to make eivil litigation simple and less protracted.
This may also involve merging the Resident Magigtrates' Courts with the
8CCs and assigning entry level magistratez to the small claima, thus
rendering the 3CCs useless, The result would be lesser costs ol puthing up such
SCC premises, in ferms of facility and salary expenscs for the adjudicators,
clerles and olther SCCs" swall’

The solution to inaccessible justice due to prolonged and convoluted
litigation does not lie in having more courts, but in increasing the number
of court staff, particularly judges and magistrates. (gse backlog in the
Judiciary is yel to be cleared. In that eage, if the SCCs are to be maintained,
their pecuniary jurisdiclion should nol be increazed so a3 to give roorn for the
Fesident Magistrates” Cowrts 1o deal with the more complex civil issues whose
monelary value excecd KES 200,000, Por Bection 7{1){e] of the Magistrates’
Courts Act, 2015 20 the jurisdiction of the Resident Magisteate's Court is capped
ab KIS 5 Million. However, with the introduction of the SCC, the pecuniary

n Ha. 2 ul 2015
<helt e § Svranar Jeonyalow. urn 1S L oaiat / et warleas f Bt oyl Mctic=[e. 20 200 Fr A0 20201 S
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jurizdietion of the Resident Magistrate’s Court will have to change in order
to accommeodate the 3CCs.

Since the 3CC is intended to provide quick, mexpenaive and expedited justice, a
cap of KES 200,000 19 sulfcient in that regard; otherwise, the casc hacklog wall
be transferred ffom the Resident Magistrates' Cownts to the SCCs. Moreover, to
provent conourrent jurisdiction bobweoesn The Resident Magistmte’s Ceourt and the
SCC, there w3 need (e amend Seetion T{1)(e) of the Magistrates' Courts Aet,
2015 1o restrict the pecuniary jurisdiction of the Resident Mapistrate's Court ta
any claim where the value of the subject matter is above KES 200,000 but not
in excess of KES 5 Million.

3.2 AGAINST REPRESENTATION OF PARTIES BY LAYPERSONS

Under Clause 3 of the Bill which proposes changes o SBection 20 of the
Principal Act i Lhe Bill seelss to allow legal practitioners to praciice before the
SC0Cs, alongside layvpersons; by removing the current ban on legal practitioners
fromm represeniling pariies belore the SCCs, Bringing legal practibioners on boacd
is imperative because even in their simplificd nature, legal practitioners should
siil] have the lepal right Lo appear in these courts should a party to a claim prefer
to be represented by an advecatc; quick juslice musi equally be just it the right
to access justice is truly going to e upheld. Bven so, the adjudicaters of the
SCCs would heve o ensure that the simplified procedures of lhese courts are
comnplied with, to avoid delays in the delivery of justice and the backlog of cascs
normally occasioned by protracted litization coupled with comples procedures
before the Magistrates’ Courts, and other subnrdinale eourrs, and the superior
conaThs,

Yet, the Bill, just like the Principal Acl, painls g scenario wherelyy it is legal for
luypersons [non-gdvocates and non- prefessionals] to appear before the 3CCs to
lepally represent parties to a claim. But, the Advocates Aeto: restricts the

1 Bection 20 of the SCC Act, 2016 pruvides oz fllimes;

2. Repreosenfafion before the Cowrt

{11 A pamy & S praceedfngs sivell ogpor i perssh or anerd e gr 302 is unahle moappeonr
EErEi, b |'Eeprespﬂ:g|j b;.- o ey s oo rUo i,

{21 the reprezentaiive referred o in Suimaction 0] shall mot beo deged prociiions).

F31 A Couwnt shicll, Before panniting o PeFson mastes amproesendsiie wnder subeechas (1, sacsfy
fl=eds died the persort das safficiest kooiladage of $he mrsn ond sefinknt awdfondy o bind the
erarin fedneg reprseritecd.

ul Cap 163 of the lanwms af Hewpa
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practice ol law to legsl professiconals; advocates =1 and certain officers who can
act as advocares, ze especially in disputes that are purely civil claims, Conversely,
allowing laypersons to practice law in our judicial institutions, including
the SCCs, means opening a Pandora's box, as both the Bill and the Principal
Act will defeat the very objective of the Advocates Act by introducing
quacks into the justice system to attempt to offer lepal advice and
representation to parties without the reguisite legal training,
professionalism, regulation and discipline. How do you regulate guacks!
How do you discipline quacks] If laypersons are allowed to ‘practice law’, 1
am afraid that the SCCs will be transformed ints nothing more than a
playfield for conmen, crooks and swindlers,

It iz of utmest importance that the SCCs, if operationalized, should operate
within the sceeptable standards of legal professionalism, despite their simplified
procedures. This means that parties o a dispute belore the SCC should either
appest before Cowrt in person or be represented by duly authorized legal
practitioners.

3.3 AGAINST INTERFERENCE WITH THE DISCRETION OF THE
ADJUDICATORS AS CONCERNS ADJOURNMENTS

Clause 4 of the Bill entails an amendment 1o Bection 34(3) of the Principal
Act,zs to allow for up Lo Ihree adjournments of the hearing of any matter on
reasonable grounds and any other adjournmentz only on  exceptiona)
circumstances. This amendment seeles to rein in on the adjudicator’s discretion
to allow or not allow adjournment of hearings of small claims, in the apicit of the
informal bul expeditious adjudication of cases in the SCCs.

Un the contrary, regurding the general proseculion of civil suits, Order 17 of
the Civil Procedure Rules, 2010, likc Section 34 of the SCC Act, 2016,
gencrally advocales for the hearing of civil suits on a day-to-day basis, bul il
leaves the grant or denial of requests for adjournmenia 1o the discretion of the

wi Hention U oof the Adwecates Acl, Cap 16 of the Lews of Hoova Such adwiocares st have
Reen ndmitted a3 such, 1heir name baving been entered upon the Boll of Advocaces, and Lawe
iz foree & walid practicing certificate.
a4 Seetion 10 ol The Advoratea Act, Cap 16 of The Lawes of Kenya,
== Gettion 34 of the 80C Act, 2016 amedides ws folloers:
J4. Bapedilious dispasal af cases
i Al procnedings before the Couwdl on cny partirdar day 20 far s (2 prachoebls sheei be
heard and dederoaivsd oi the soine doagg oren @ doy do dog basds wolld Hnel deierminedon,
L2 Jdadgment given n dekemdnaedon of eny alaim shall Se delivsred un e same day and in
G Bl o dader than theen 13 dape from e dele ol e hearng,
{3l The Court mey only adiourn the hearing of any matter under exceptional
circumstonoss which shall e recordod
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Court, Order 17 provides that: *{1)0nrce the suit is set down for hearing, it
shall not be adjourned unless a party applying for adjournment satisfies
the cowrt that it is just to grant the adjournment. (2) When the court
grants an adjournment it shall give a date for further hearing or
directions.”™

Further, regarding the adjournment of the hearing of applications in civil suils
generally, Order 51, Rule 6 of the Civil Procedure Rules, 2010 provides that;
“The hearing of ang application may from time to time be adjourned upon
sitch terms as the court thinks fit.” In this regard, the discretion of the
ordinary courts o grant or deny requests for adjournments is equally nol

larnpered with.

Tt is noleworthy that, under Bection 17 of the SCC Act, 2016, it 15 provided
that: *Subject to this Act and Rules, the Court shall have contrel of its own
procedure in the determination of claims before it and, in the exercise of
that control, the Court shall have regard o the principles of natural
justice.” Moreover, pursizant to Rule 31 of the SCC Rules, 20192, the SCC shall
niat be bound by the strict rules of procedure o evidence in the conduct of its
proceedings, This mesns (hal the SCC is not bound by the Civil Procedure Bules,
2010, but by its own procedures as set out under Part IV of the Principal Act
and ithe 3CC Rules, 2019,

So, whal is different about adjournments in the ordinary civil courts anid 1hose
in the SCCs? Why stringent rules on adjournments before the 3CC and not the
other oivil courts? Is Artiele 48 of the Constitution nat applicable fo all courts™
The right of access to justice, cspecially through the expeditious disposal of
cases, should be upheld equally across the spectrum if the backleg of cases 1
the Judiciary is indeed going to be merely s memory of the past, Accordingly, the
arant o denial of requests ta adjourn martters before the 8CC should be left to
the diseretion of the adjudicater of the Courl as and when he or she deems i

Jlast Lo do so.

Mevertheless, . order tno further understand whether or not the said
amendments under the Bl are necessary, it 15 mperative Lo understand the
penesis and rationale behind the SCC in Kenya, A comparative study of the 5CCs

elsewhere 1s equally important.
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4. THE HISTORICAL DEVELOPMENT OF THE SMALL CLAIMS
COURT IN KENYA

On 11% Movernber 20032, the Goveroment of Keriya launched the Governance,
Justice, Law and Order Sector (GJLOS] Reform Programme [hereinafrer
“GJLOS"] in a hid to address the nationwide chellenges affecting instirurions
within the governarce, justice, law and order sectors.ze GJLOS was developed in
the context of Kenyes Economic Recovery Strategy for Wealth and
Employment Creation, 2003-2007 (ERSWEC), u development policy documens
launched inJune, 2003 and which aimed to promote good governance, respect
for human rights, equal access to justioe, and rezpect for the rale of law in
Kenva.e:

The objective of GJLOS was to formulate sector-wide solutions 1o the challenges
faced in GJLOS mstitutions, mainly Government ministries, depatrtrnents and
agencies. ‘The aim was to develop pood governance among the GJLOS
mstitutions snd stakeholders and enable speedy and falr dispensation of
affordable and accessible justice, especizlly for the poor, marginalized ard
viulnereble; through initislives such as the introduction of SCCa, which would
provide a small, quicle process 1o adjudicate miner disputes.ze The otheor
objoctives of RILOS were to, inter olin, increase access to justice by increasing
the number of Cowrt of Appeal sessions across Lhe country, improving jadicial
mfrastructure by bhuilding more cowrts, increasing mobile courts, wsnd
automating court processes and the registries.

1 Seg £, Mepudlic of Keava, Cowernance, Justice, Lews ard Order Sector (Talicds)l Reform
Hrogramene: Policles,  laws  and Reguiebons Assessmenz ) e’ [(Beptember, 20007
<l ! _n'.-:'Ll_"i._.Df"'"'t.EE .'er:"i_r&L,,]"".'-‘_'_ sl o ol oo :Illlir"ilj:_i._ll,.'\:'Ei: smoiis el pedbe; R‘:‘P".'I.I:I]j!: ol ]'ﬂ:.e-_”'\}l“:
dhovernance, Justen, Law and Ovder Seelor (GILOS] Reform Progromme: Adminizootoee Do
Collection and Anaipsie Report’ (May, 2007) <ltpa:f ST g s re soaree-cent e Seovernanen-
justice-am v -and-order-secior e lorm-program ne-ilrmicistratve-daza-colleclion ard-

Tl bysiis Teport,

£7 .

g2 The CLILOS jnstitutbons and stalebolders included 1he Stats Deparzment e [nleror the State
Depaciment for Coordination of Nazional Coversanent; the Office of the Allorney Genersl ard
Deparnment of Juslice; the Judiclary; the Fihics and Anti-Corrupion Commiaaion [EACCH the
Oiftoe of the Dractor of Pablic Miseciztions [ODEH); the Xenya Matonsl Commission oo Famen
Rghtz (KRCIEL the Independent Electoral and Hounderiss Conunissinn (IB00): the Jadicial
Service Conmmisgion [JSC) the Mational Police Sesvice Commissios (IS the Indepondent
Policing Orersight Aulhority ([POA]; the Nalivnal Gender and Enquality Commizsion [NGRECE; Lae
Commission R the Implemestation of the Constitation (010); the Office af 1he Fezistrar of
Political Parties (ORPF); and 1he Witness Pratectinn Apenoy (WEA).

s i e, GILOS Acvisury Team, Feagos Chnwrmance, Justice, Lo und Order Sectar (6 xR
FProgramme; Fourlh Programims Resie, Sinal Beport, Seheited fo the Foueth Jofd Recdew
Meating® [A00T) p 76 <htogs: { fsarprors / dooamer tu D00 206 1 Shcivea CJLOYSE 2007 oo,
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Diae to the ambitions natare of SJLOS in providing far-reaching reforms in the
legal institutions, the programme was consicderably funded by a number of doneor
countrice and  inlernational  ocganizations, The programme was o be
implemented in two phases; one-year Shorl Term Priorities Programme (STFPF],
and a four vear Medium Term Siratepy [MTS). However, in September, 2009,
domars withdrew their funding stating that the programme was overly-ambitious
and that it had not vielded any resulls in the more than six years of ts

ERTSTOTIO. 50

Left unaided, the Judiciary lwunched the Judiciary Strategic Plan 2009-2012
whose ohjeclive was to formulate judicial reforms. In order to achicwe Lhis, on
29 Way 2009, the government appoinied the Taskforce on Judicial Reforms
chaired by Hon. Mr. Justice William Ouko. The lerms of reference of the
Taskloree included to consider and advise oo short and long torm measures for
addressing the hacklog of cases in the Judiciary. The laskiorce subrnitted its
Initial Report on 10t August 2009 snd Lhe Final Report in July, 2010
recommending measures to aid in reducing the casc backlog in the Judiciary.
Itz kevw recommendations were iafer alin, to increase the number of judiciary
staft, review court procedures and introdace small claims courts Lo handle minor
cascs, Speocifically, on the SCCs and minor cascs, the Tasklorce stated that:

Due to delays in the determination of cases through the conventiondal
court system, some liHgants pursue their legal rights through the police,
local administration or self help. There are Many cases of a minor nature
that have clogged the judiclal system, which cught not to be in the
ardinary courts. The Task Force is of the view thaf minor cases should be
resoived rapidly through less technical mechantsms. In this regard, the
Task Force recommends the enactment of the Small Claims Courts Sill te
establish amall claims courts. A draft of this legisiaftion {5 appended fo
this Report as Annex ILn

ar See eq., Murithi Mutga, 'Polfice o rete reforms funds' |Deily Notion, 10 Cetober 2009
<hilqes:f fwww cation. oo e fnoas Soclitios: /10604 G0 GE-TO0T4s fndeec bl =; GILOS
Advisery Team, Kenger Cusernonns, Justics, Law and Oroler Sector (GILOS) Programimes; i
Feagramme Revieiy, Fingl Seport, Swhmitled 5 e Fourth Jomf oo Mesting” (2007 p 76
chl g fsarnoongf docn monta A dd00296 1/ Menya Gl LOg 2007 pdf> (Tae sin key inmended
reaults of GJLOS as denified 20 the programme level were: (i) responsive and enforcenals palicy,
law =nd regulations: [ii] more effective GULOE institations; (i) reduced corrpticn related
irnpamiy; [iv) imaroved access oo juatice, sspecially for the poor, mergicalized snd valoealble; (1)
more informed and participative cilizenry and nen-atate ackors; and i) effzctive managsment
pr! ceardinatinn of the GJILOE programmme)

31 See Finul Heport of lhe Taskforce on Judiciul  Reforms  [Joly, 20100 o 55
= bt S Skenvelaw ore) T i lead i I-'_7_|r_‘||'r‘|-'::'.a_.'|||-:|::|:']3_.'"|7“i|1.al Reoport ".'l,:;_'_tl.l:_'ﬁl.::'-i Foron iz Judicia
L Retvrms, pdl>.
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Under Clause 7{2) of the Small Claims Court Bill, 2010, appended to the Firial
Feporl of the Tasldorce on Judicial Reforms as Annex 17, the pecuniary
jurizsdiction of the SCC was set at KES 100,000.

Then followed the Judiciary Transformation Framework [JTF), 2012-2016 32
wiich sought inter alia the simplilication of court procedures o reduce costs and
the enactment of 5 Small Claims Court Act to establish the Small Claims Courts,
in order to ensure recess to and expeditions delivery of justice. 23 Consequently,
all this culminated in the cnactment of the Small Clsims Court Act in 2016

Avccordmgly, the relionale hehind the establishment of the SCCs being o
minimize the time and costa of litigation, this is best achisved by keeping the cap
on claims at KIS 200,000, The SCCs mual equally apply simple rules of
procedure and cvidence to enable The mexpensive and expeditious adjudication
of the said amall disputes, and require partics appearing in persan and lhose
represcnted by legal practitioncrs to diligently adhere to the said nales,

5. A COMPARATIVE ANALYSIS OF SMALL CLAIMS COURTS IN
OTHER JURISDICTIONS

Kenya ix not alone in the endeavour to establish SCCs. A number of countries
have in place small clanns courts or tribunals which operate under simplified
coutt procedures in order to cosure the expeditious disposal of minor eivil
disputes. IMTowever, the cap on the pecunisty jurisdiction of theae courls varies
from jurisdiction to jurisdiction depending on the economic stanas of each State.
For this compararive analysis, the below juriadictions, which have in place &
small claims dispule resolution system, have been sclected randomly o help
bring oul the provailing idea behind the SC0s, that is, to enable aceess to justice
throuigh a small, quick, inexpensive and informal adjudication process,

3.1 AUSTRALIA

Australia has in place a small claims dispule resolution system e [Towever, it is
noteworthy that the small claims dispute resolution system in Australia

2o Hee  Judiciery, Yudiciory  Transformaton Framework  UETY, 31 Moy 2012
<hitasf flessyainw org/wl Eleadison 2 e own pads fAdudiciareTranaformarios Uramework, o=,

a1 e Judicisry, SSustoiiigg Jucdioary Transformtion (58570 o Bendoe Delivery Agenda, 207 7-
20200, p 19 «<libp: S seoyvadarr org il eadmin f oal lowr: pscds A Strsme el BluePoie s pils.

12 F2e 8.0, Auslmalinn Competition and Consomer Commission [ACOC), Sl Clumes Tribunals'
=ilipe: f fewow oo govan foor bl - us fock e helpful-azeocics faroall-clmne (S hanals s E
Eugene Clark, Smel Chkims Courds and Tribunals in Awstelle Development and Emerging

f==uss’ 10 Lniversity ol Tazimamnis Lear Rowrce [19a1
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poperates in two forms, depending om the slate or territory.2s One form cntails
the establishment of specialist small claims courts or tribunals, separate
from the ordinary courts, to handle mineor eclaims; for exampic, the
independent Civil and Adminisirative Tribunals in the Australian Capital
Territory, New South Wales, Northern Territory, Quecnsland, and Victoria. The
other form entails the mere eatablishment of special and separate court
procedures for amall claims, within the Magistrates courts’ system (a small
claims division within the Magistrates® courts); for example, in Tasmania,
Western Australia, and South Austrulia.

For example, in 2005, in Westorn Australia, the Court of Petty Bessions, the
Small Claims Tribunal, and the Local Court were amalgamated to create the
Magistrates Court of Western Australia, = single suberdinate court with
jurisdiction over both civil and criminel matters, s This amalgamation is said to
have enhanced access o justice bocausc it simplilied court procedures, and
resolved cases faster and at a lesser cosl. As concerns civil maticrs, the court’s
pecuniary jurisdiction in respect of minor claims is limited to any claim
whose value does not exceed $10,000 [approximately KES &00,000). 4
Otherwige, the pecenisry jurisdiction of the Magistrates Court of Western
Ausiralis in respect of civil martters is generally limited to $75,000 [approximately
KES 5 Million].

In South Australia, small or minor claims are handled by the South
Australis Magistrates Court as there are also no specialisl small claims courts
pr Lribunals. s The small claims are filed in the Civil (Minor Claims) Division
of the South Australia Magistrates Court, as opposed ta the Civil [General
Claims) Division of the Court which handles claims whose value is above
%£12,000 but not in excess of $100,000 19 So, basically the South Australia

23 Bee E Eugene Clurls, “Hmolf Clofme Oourts and Tibunale in Anstrobos Deoslnprmenr gnd

Fmarging  Irsuss’ 10 University of  Tosmaniz Taw Rewview  [1981) P Il
ab g S st Diednan fan fjonrnale U TasTaw B TRG LS F pul

s See Government of Western Avstrelia, epoariment of Justice, ‘Wagismates Cowrd” (1 December
20113 =hitbus:f Seeeris. peatioe wre oo an M meagristrs fes o Laspefuid-DA00-F 243 107
1450

57 See eg, Smell Dusiness Development Corporation, Recover a debl fhrough e Mogistrates
Coiits’ <httpa: e sl lusiness. wa. gov.en Mbugine se - pclvice SRnanalal-

mangprinent {recoier-de b-thrmagh-magistratea-coust> ; Jemin Jo, Sdmer Cgse Cloims -
Western Austrotia” <htops S erwespulocoa s oo m.au fofvil-tae s iningr casn-elaimes £
m Ses  Courta  Administration  Aathority of  Seuth  Ausoaelia, 'FI2000 or  less?

3%,
35 Mec Courls  Administration  Authority  of  Seelh Australia, Civdl Clairms?
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Magnstrates Court deals with small claims up to the value of 12,000
(approximately KES 800,000) using simplified court procedures. I the value af
the subject matter excecds $12,000 but no more than $ 100,000, the Magistrates
Court will still hear the claim but use the procedures of the ardinary courts, It
is alsn motable that in rezpect of minor ¢laims before the South Ausiralia
Magistrates Court, partics arc required to appear in person, ss legal practizioners
are gencrally barred from representing partics in relation to the minor olaims;
cxpect In special echroumstances, such as where the other party is a lapal
practitioner, or where both partics agree to legal represenlalion, or where one
party believes they would be unflairly disadvantaged if they do not pel legal
representation.cu That said, legal practitioners are not barrod from helping the
parlies in preparing the legal documents to be filed nor in advising partics abour
the adjudication procese of the minor claims,

5.2 SOUTH AFRICA

In South Afriea. the Bmall Claims Courts Aet, 1984« cetablished the S0Cs 12
Howewver, subscguent amendments were made to the Act by Lthe Small Claims
Courts Amendment Act, 198642 e SCCs have jurisdiction to adjudicate on
any civil claim whose value does not exceeding R20,000 (approximately
KEZ 100,000).11 The nature of causes handled by the Cowrts are provided for
under Section 15 of the Small Claims Courts Act, 1984, wa amoended by
Section 8 of the SBmall Claims Courts Amendment Act, 1986, as [ollowsa:

(o acticns furlhe dellvery or tranafar of any properly, movebie or immaaahie, nor
exceeding in valua the omound delermined by the Minister fram (ime (o Hme
By rotice in the Gosede;

by et for ejeciment mgain st the cocapicr of ony premises ar lond within e
arect af jurizdiction of the courl: Provided thot wshere the dght of cooupation of
tha pramises or lund 5 in dispute hatiazan the partize, Shat rght does not
exceed in clear vallie fo the vccupler the amourt detarmined by the Minister
Jrom i 1o e by notice 0 the Goameize;

a0 Sei ke 134 of  the Magismates Crrt (il Ruics, 2013
=hliped fwvanwe conrts.as pov. au Sisrs S Cou 2 80 0les f Attachmenes /294 Mapistealess 200 00T
M A0 T 1% I Rules 20201 2_nd i,

s We, Bl of 1954 <luilpes:  fwws fustior aov za/ lemsiation Sacts 1954 05 1 =,

22 Becticn 2 ol the Bl Claims Coure Aer, 1984,

42 Doe 93 el 1986 <hotos: ! e pov.as Srilem Al et les Szois docuezend SEDTE0E S Y2
Ttasf o I

14 The Republic of South Africn, Department of Jastice and Conslitalional Development, 'Small
Cloies Cobrts” <bitps: ) Sweoar uation po. 29 fane s b s
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joi welions based e oF arsing oud of a Uoedd docurenl or o martpage kond,
where the cloim does not exceccd the arwoont determinsd by the Winisler fram
Lirrpe B B Dy hatioe L the Gameie;

jdj oetones bosed on or arsing out of o oredit agreement as deftned in section T
of the National Credit Act, 2005 { Act 34 of 2005 ), where the claim or e
volue of the properiy in dispuie deas nor exoeed the amownd defcrnined by
tha Minister from time fo time by robice n the Gazatte; [Para. (d) substiluled
By s T2 (3 of Ant 34 of 2005 ]

jey aobiong pther thae thase nlreody mentioned in this secbon, whenz the ofaim
or the wiiie of the matter in dispute does nof axcesd the amaunt delermrined
By the Minister from thna fo fime by notice in the Goeelle!

i acnons for cownterclang nod cxcecding the amount determimed by the
Mindster from fime oo fime by notice in the Gezctis, in paspact of ony couse of
ciefior rmerilionedd o poragraphs @) o el

&, 15 sunstiiuted by s 8 of Act BEaf 1380,

A party to the proceedings bofure the SCC shall appear in person and shall mol
be represcotod by osny person, expect for juristic persoms who are to be
repregented by either their duly nominated directors or any other duly
avuthorized officors.as The SCCs are separate from the Magistrates’ Cowurts and
are presided over by a Commissioner for Small Claims, whoe is an advocate,
attornoy, or magistrate of five vears’ practice .4 The pecuniary jurizsdiclion of the
ordinary Magisirates' Courts [or District Courts) in melation 1o civil cases Is
generally capped at E100,000,

OF

5.3 THE STATE OF KENTUCKY IN THE UNITED STATES
AMERICA

In Kentucky, small claims are handled by the Small Claims Division of the
District Courts, the lowest courts in Kenlucky's Court system.+7 The valne of
the small claims is capped at $2,500 {approximately KES 2Z50,000],

an Beclion 72 amd (4 of the Small Claims Const Act, 10849

10 Sections & and 9 ol the Small Chiirres Conrt Act, 1984

jushicanl-bracch fobaoier-2da-dis LL'ic“T.-i:-:-urr.-'amail_.:.l_q:;g:s;':su-;fic|-|-'A4::'.E'.F!lf]-|*.31a]:]is:hr-:_cn;-;:-?-
simall-cleims-divigions; Heo gorceraily, Sowll Cleineg Handbook: A Citfeor's Chadle o Handiing
Srnoeall Clabns Complainis: n Hembuoy”

awnchb adis
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eRclusive of interest snd coslsaa As coneerns the subject-matter junsdiction of
the: Court, it is provided that:

(1) The amall claims divizion shall have furisdiction, copoirrant gfth that
of the Mstriet Courk. inoall clied cotlong, obther tuor bbel, slonder, ohenobon of
offections, malicious prasecution and abuse of process actons, when the amount
of morey of domages or the value o the personod propecly olaimed does nod
exceedd fun thowsond five hmdred dollors (F2,500] exclhsive af inferest and costs,
(2¢ Tha division may also Be usad in ol sallors wiwen e plainif§ seeks o
duserfirery, apmid. or rezcing a contract or gagreemeant far the purchnoee of gonds or
sandeas not ik axoess of o thousand fTue hundred dollars (82,5000 exclusiie of
treferest and costs.

A The didrion sholl Rauve outhorty to gront eperoprote relief, avoent no
Dregudgrierd achions for attachment, gomistemend, replevm or other prowisioncl
remedy may ke filed in rthe disizion, e

Furthermaore, the Oling of the following actions n the Small Claims Divisaon of
Ere Thstrict Courte is prohibited; an assigned claim or a claze action; and any
action by a person, firm, partnershin, gssocistion, or corporation engaged, cither
primarily or secondarily, in the business of lending monev at interest, nor any
collectinn agency or collection agenl, in furtheranece of their business, sn noany
casc, legol representation of parties te small claims by an attorney-at-lew is
pormitted, but not required. =1

6. POSSIBLE CONFLICTS AFTER THE OPERATIONALIZATION
OF THE SMALL CLAIMS COURTS IN KENYA

If the SCCe are operationalized under the existing legal fromeworl under the
SCC Act, 2016, the SCC Rules, 2019, und the proposed amendments under
the S8CC (Amendment) Bill, 2020, there are possible conflicts that will arise in
the aperations of the 5CCs and rhe Resident Magistrates Courts (heremeaftor
HRMGE!!'I_

The fellowing is a aummary of the poasible conflicts that will arise in the workings
of the courts and the Judiciary following the operationalization of the SCCs:

e Ky. Rew. Srat § 248,000 <hlips S Sougeiexboom S sbalate fentueior revised - staiates Side--
cohiedz’ -bimareh fchipler 2 dis biet-poar, Semeal -clpdmes  section- 24 a2 30-junsdicton-

authorty =

22 ibid.

sy K Bew. Sian, § 3940400 <kl Sousetbexlonrod siuloabe Sleniueiny mevised stasuatbes SHice -

atiornevs-aonions-proaibitec-ooerssnal-roore e N CRIVE - S8 - AL TIC E .
51 ibid.
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Courts atd
Larmpers will the

{ High Court's
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well. This will alan
pold e the Dacklog |
of cases in the

High Craarr,

7. CONCLUSION

As aforementioned, the objective of the BCC is to expodite the adjudication of
civil mmellers involving money or property valued at KES 200,000 or loss. An
increase in this ameunt, thus an increase i the pecuniary jurisdichon of the
SCC, will amount to substantial injustice in this Courl bhecause any amonnt
above that i2 not small money in Konyen econoenie terms. Ideally, any civil
dispute of an amount or value higher than KES 200,000 should be bandled
by the Resldent Magistrate’s Court. In the alterpative, the SCC should
amalgamate with the Resident Magistrate’s Court, with the entry level into
the judicial profession being the handling of emall claims. Thizs should b
followed by an imumediate appointment of more Resident Magistrates,

O the other hand, Seetion 20 of the SCC Act, 2016 should be amended to
allow parties to only appear in person or be represented only by duly
authorized legal practitioners, but with strict riles and guidelines on how to
simplify thelr litigation in erder to achieve the objectives of the 5CC. Thus,
laypersons should not be allowed to offer legal representation to parfies
appearing hefore the SCC.

Conzequently, the proposed amendments under Clanses 2, 3 and 4 of the SCC
{Amendment| Bill, 2020 should be mimended or reviewed aecorndingly. I not, the
Bill should be rojected, so oas Lo (1] prevent an inerease in the pecuniary
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Jursdiction of 5CCs from KES 200,000 to XES 1 Million: {2) provent the
legalization of rhe practice of law by laypersnny and quacles; and [3) prevent ary
tamnpering wilh the discretionary power of the SCCs" adjudicators to grant or
deny requests for adjournments when just to do 2o,

Finally, the requisite amendments under the Magistrates Court Act, 2015,
the Judicial Service Act, 2011 and others under the SCC Act, 2016 should
wlsn be pursued in order lo eliminate the conflicts between the SCCs and the
Resident Magistrates’ Courts: as pertains o the pecuniary and subject-matier
jurisdictions of the twao courts, the qualifications of the 8CCs' adindicators vis-
Asvia those of the Residenl Magistrates, the career progression of the
adjudicators, end the handling of appeals rom the SCOs.

Prof. Tom Ojienda, SC, Past President of the East Africa Law Society,
Chairman of the Law Society of Kenya, Vice-President of the Pan-

Association

Cre. Speaker of the National Assembly
Clerk of the National Assembly
Judicial Service Commission
Law Socicty of Kenya
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YILBERFORCE AKELLO

ADVOCATE OF THE HIGH COURT OF KENYA
(PRACTICE NO. L5K/2020/01100)
TRANSNATIONAL BANK PLAZA.9™ FLOOR,
P.O BOX 67845-00200

MNAIROEBIL,

DATE: 24" APRIL 2020

TO ;

THE CLERK

THE MATIOMNAL ASSEMELY
NAIROEI,

NATIOMAL ASSEMBLY DEPARTMENTAL COMMITTEE OF JUSTICE AMD LEGAL AFFAIRS
MAIRCBL

Dear Sir,

RE: SUBMISSIONS OF A MEMORANDUM ON THE SMALL ClAIMS COURT
(AMENDMENT) BILL, 2020

Meforanos i macds tor the abowve noted matier.

Ta facilitate the objectives of the 3mall Claims Cowert Act and ensure access to justice, quick,
inexpensive expedited resolution of small claims devaid of sieick of formality, | propose
the fallowing:

F Section 2002} of the Small Claims Court Act should be amended. This is to allow
reprosentalion by legal praclilionsr of choice in tandsm of constituticnal prindiples.
fection 200 as present will create possible conflicts with articles 4% and 50 of the
Constitution of Kanya 2010 a5 it purports to exclude Advocates Trom practicing in the
srnall Claimns Court is patently unconstitutional, legal representation by qualilied
legal practiticnears is one of the facets of acoess to justice. Section 20 should theretore
be amendad to provide that " A pardy to the proceeding thalf appear in person or by
an Advocate”.

2. Section 20{3] of the Small Claims Court Act should be deleted. This is to cnsure thal
2 party can acl in person or by appointed legal practitioner. This 15 to ensure that
there is no possizle conflict with the Advocates Act and Qrder 9 of the Civil Procedure
Rules. This is also to ensure {o cnsure that all the practitioners in that court are
regulated as well as guarantee the claimant's right to file their cases therein and act in

persin without hindrance.




3. Pecuniary jurisciction of Kshs. 200,000 should be retained. Section 12{3) of the Small
Llaims Court Act should remain without amendments. Accordingly, clause 2 of the
proposed Amendments Bill should be abandoned. The rationale for this as fallows:

8. The Chief Justice may delermine by notice in the Gazette and review {he
pacuniary jurisdiction once the infrastructure of these courds have been
provided and tested as underscared in saction 12(4). This is tandem with the
provisicns under Lhe Magistrate Act.,

B. Please note that this is an informal court where a Claimant may present his or
her claim arally, in his or her ethnic language, sign language and sirict rules of
evidence ara not applied. Can such informel court deal with a contractual
clalm of 1 Millian? An increase Lo 1 Millicn will create substantial justice. 1
Million claim is a big daim that cannol be judiciously determined in the
informal sel up of the Small Claims Court,

€ | submit that such proposed increase will create enarmaous injustice as the
Srmnall Claims Court will be overburderned by numercus cases thereby
defeating the wvery intention of the Acl provision of guick access to an
inexponshve and speedy resclution of simple dwil debt recovery clzims, This is
an infarmal court with infurmal infrastructure and by allowing a big claim of
1M to be determined in an informal set up would cause substantial Injustice.
The same will invoke stricl procedure rules which will defeat the wory
ntertion of the Small Claims Acl.

d. Kindly also note that the proposed pecunlary jurisdiction lies with the
tagistrate Court. Itwill create parallel jurisdiction which will create confusion
within the justice system. Increasing the jurisdiction to 1 Million will basically
transfer backlog to the nformal Small Claims Court.

e. Furlher note, in South Africa, the Small Claims Court has peeuniary jurisdiction
of equivalent of Kshe. 100,000, The United Slales of America and particularly
in the States of Kenturky and Kansas , the Small Claims Court have pecuniary
jurisdiction of sguivaient of Kehs. 250,000/-, Accordingly, an increase in this
amount to Kshs, 1 M will occasion substantial injustice.

4. Delete section B{b] of the $mall Claims Act. This court requires competent and
qualified Registrar 1o ensure efficient administration. The rationale s, fo allow a
paralegal ar dierk as Registrar of the Small Claims Court may diminish the efficiency
of the courts trr ensure quick, inexpensive disposal of debt recovery claims. Section
B(a) should be retained, The proposed amendments an this heading is consistent with
the qualifications and competency of other Registrars as provided in the Judical
Sarvice Acl




5. Section 323 of the Small Claims Court should be further amended to allow costs o
foliow events and further allow the Small Claims Court Magistrate discretion owver
costs as cansistent with the provisions of the Chiil Procedure Act,

B. Section 11 of the Small Claims Court Act to be amended to indude give the Small
Claims Cour? jurisciction over warks injuries arising from the foendation of Waork
Injuries Benefils Act. This Is in addition to the jurisdiction over personal injurles. The
raticinale js that the ardinary wanjiku can get quick access to workers justice al the
stnall Cleirn: Court (up to a pecuniary of Kshs. 200,000 instead of the option of the
more bureaucratic Diractor of Oceupational Liabllity/Director of Labour Office,

7. section 34 of the Small Claims Act should be further amended o provide for
discretion af the Small Claims Court Magistrate to adiourn a matter in cxceptional
circumistances bul the six months period be inserted as the maximum petiod{cap)
withinm which a suil should be heard and determined, This is swell within the objectives
of the Act of providing quids, inexpensive access to Justice devaoid of stricl rules of
Fesrrmality,

B. Finaliy, nating that this is informal court that aims to facilitate access ta justice and
quick determination of small claiims, 1 propose that Small Claims Court Act provides

withoul alteraticans. This will assist the crdinary and poar wanandhi In accessing justice
without financial hindrances.

2. | hope the Mational Assembly Deparimental Committee of Justice and Legal Affairs
will consider the foregoing to cnsure quick, inexpensive access to justice within the
frameowaori aof the Constitution of Kemya 2010

Kind regards,
WILBERFORCE AKELLD
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Thaks for the reguest for carlidpation a5 F::L:l-lil'.l'_'d o 17th .l".rrll 2020,

BACKGROUND OF THE COURT

The main purpose of the Small Claims Coust i to enhanes cccess to jusice. Tha

hzgistrate Court has clopged jusiios by providging high costs of accessiing Lhe ourt and

{eae nuch legalese in iy proceedings, Olobally this has led to the emeigence of ihe small

claims conrd.

The development of commere and enireprencurship has forced  the justice anl

lewislation arms of governmonts to adopl an expedited meats ol dispuie seillement Lo

also encourane imvesimenl.

The main reman for the ceation of such a litigation courtfSmall Claims Coeurl should be

an expacdiicd tral that b5 cost effactive. The sxpedilad sl shouls be cenducted within

the framewark thal snhanees access to justice for all irrespeclive of resources or

surisdiction, Success of such a court will alss load to wids global asceplonce of owr

jurisciction as an ineostment friendly nation.
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SECTION 20 O LEGAL REPRESENTATION

his s 5 comentious issee, Mo sraighi angwer can e acceptable Lo all partics appearing
W Lha courl. My suggestion s thar we have 3 cuteporics of represcntation and
Anpearances, That is; '

t. The claimand can appear and articelate bis daim in porson,
This part on representation is cleas and sl contested.

2. Counsel has 2 right te appear onge appainted by the prindpal claimant.
Howsver oounsel fess should be limited Lo encollrage the dissdventaged poor zoess
Juslice, Counsel snold charge noi more *han halt af amy apilicazle Hern of oo crovided
for in tke Bemmuonaration O-der.

d. Cther representatives to he allowed oy with the leave of the coudt. The cour?

shall be at libetty to roveke the leave so granted if sufficicat reasons arise)

Lot he adjudicatordcour! he at ibery to detorming and allow any other oemen (of
interes: Lo the claling represent the principal dairmant. Thsse athar Allowalle parons may
inciude;
A manager or dirocior of the daimant company with a sutficonl letter af apociniment, &
ditcelor of & small claiman® company may be locked oul of represendation for his
crganizalion dosoiis baing aware of the rensacsions lzading to claim in cour.
A widoveler) should b2 allowed io stepoin Lhe shoos of the departad spouse befuars the
completion of the probule procoss bal the procseds of the claim will be i the rame/in
taviou: of the soale.
A sondcaughler should be allowsd fo represent the purent wiho s out af the jusdsdiction
ol The court.
Al the gbove mentioned scenzrios are legilimaie and worth the sxempfion of

mandatory attendance of the poirdpal cduimant o an advacate. Thase aro e main

' This is the pogitan in Canieds whicee meralaznls end lew studzcts are allowed [Law Socisty Acr RED 18I0, [SE
ANE- 14808 057240 o [usen's Frirter far CluLarin, January 2050
hr_“ps:.".-".'.“.J..'w.alrnl';]evutn:L':iLfu.*..ucw.nn--::a."elluli:;‘,-..-'r.;.«L|:_13.“2ui;-|.3g.r'5,_‘..-'],al 5 _Amzll_Clains Caul
EML Il
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reasons wily the small claims courl sxds and away o the magistrate court which costs
are orohibitive.

The zour: should be allowed ta revicwr genuine case Sy case of the parson representing
the prindpal clairrant. Let the court limit the person reprasenting Lhe principal elaiment,
The court will rarely allow a masquarader or any othar person withouw! he knowledge of
tha claim appear befare it. Ungualified persans reprasanting the claimans thould be kepi
aut of thal gourl. The small clairmg court should encourage the filing of smait caims.
Representation does nol affect the process of proving the suthenticity of the daim,
Furthermore only the legitimate claimant will receive the amount awarded by the cort
and nat his regresentative.

If it appears that the person representing the caimant lacks sufficient cause, basis, doos
nod understand the Bssues in courl, the cowmt may rovoke the representation foribwich, It
will thareafter casse the elalmant to appear in person thereadter.

The person representing the clzimant should not be entitled o any fee or payment for
raprasentation.

The court should guard the unserupulous representatives representing muliiple claimanis
The court should only on very rare occasions allow non adwvocalas to reprasent parties in
court, Once the court is allowed le approve the representation, the court showid guard
the legal prafesson sulfidently but alio ensure no unauthorized self profilesring parsom
practice laws in small clafims court at the expense of adweales.

In Carada and Australia the small claims couvr! aliows other represantatives to appear

anvy with leave of the court. They ane not entitied to any Fees,

The writer supparts the enhancemenl of the armcunt to kshs 1.000.000 based on {he
imternational slandards lisled here Balowe.
The latest international developmants in the practice of dvil procedure are the

commonnest in which jurisdictions have adapted the Small Claims Cowrt? These are

* The Evrapean Union Smail Cluims Cour,

Pape 30l B



unique courls spacialized in small trade and eommerdal dispules. The cases will wsually
arly be of pecuniary claims. The jurdsdictions with *he largost pacuniary amounts are:
Mustraliz {state of Qusensland) which allows up to § 25,000 dollars. Lngland and Wales
and Armerica {Sate of California) jurisdictions hoth which are approximately 10,000 USD

Lr WLO00 pourds {about keks 1,000,000.00),F

However due to different state fedeeal systorns every state has a different small claim
procedurs and monatary [mits in these countrios. The underlying comniien factor is that
they hear small claims. The situation in Australia is thal some statas have donated
jurlscliction of @ mirimum of 10,000,000 Australian doellars, The Cueensland Szl Claims
court deals with minor civil dispules. which involve amounss up o $25.000. 1t s
ragulated by the Civil and Administrative Tribunal In the United State cach stals has its
cifferent small claim procedurs, The United States however haws a ceiling on the amaoun?

of the olaim as 10,000.00 dallars.

FILING OF MULTIPLE SUIT 1N THIS COURT

A party wiho files multiple courts to the Small Claims Courl should [ay higher court filing

feas, | propose that the 57 suit by any individual or corporation within the same year
sacuid be paid o court filing fees of 2 double amaunt,

Thank you.

MeEuvo Wachira
Advocate, LLB, LLM & PhD Candidste (on access to justice)

" See part 26 aed 27 af the Civil Proceduse Rules and Dirsstions: Small Claimg — Englaad and Wale on the wohaile
ofbe Europran e-Justice Fastal, 1. 1aines, T. Trisder, ‘tnelond & W ales’, ia Dwh: Recovrery o Ewope, wl. 03
Halzhiuser, C Sulier [ “nmos 20071, p. 142

i starubary coganization cespansible Tor revewing aduuistraive lew desizions ol sorw aovemnzd of

tlaceiiland depamments asd apencies, and alao sdisdicating seme civil law dispuies The sibunal was estlished
ungar the Gueeiierd Cinl ead ddmozivraive Tridune! Aot (2905)

* Cautien 15 wmpkagizad that the cemrencics of the dillerent cauntrics Lave different valuations,
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I'hers i lagitimate conwer: by the Sociely oo the propriety o ar authorised representative other
than a legal pracliticne: appearing belore the Coorl. The rde of an Advocale fin the institulicn af
civil claims is rocognized by the Section 11 of The Ciil Procedure Act in fueloawing wicrds:

“Every sult shall be instituted In the courl of the lowest grade competant to try I6 except
that wshere there are more subordinate courts than one with Jurisdiction in the same county
competent to try I, & sult may, if the party Instituting the sult or his advocate cerfifies that
he believes thal a polnt of law s Imsolved or that amy other good and sufficent reason
awists. be inslituted In eny cne of such subordinate courts: Provided that— {1} if a mit it
instituted I & court other than a court of the lowest grade competent to try i, the
magistrate holding such court shall return the plaint for presentation in the court of the
lowest grade competent to try it if in his opinion there is no point of law involred or no
ather good and sufficent reason for Instituting the sult In bls courty. ..

Cirder 9 of The Civil Procedure Rules colewarizes racognized agents of a party and Acvocstes. This
dichoronmy doss nol however, smoower &t ungualifisd person to act or behadl of a party in Cour
(7 Fhe same manaer & would an Advoeste. Section 20 (13 and (3] of the At 25 0t B now andd may
ba, uzon delstior of subsedion (2) and amerdment of subsectlon (3] permil arwyone wWith

* g fficient knowledge of the case and sufficient authority to bind the party being repraserted” Lo
appear betors the Coust as wodld an Advocate. The Aot does not sipalaly what amounts [
a:fiicient knowledge of a cass or zuihosty to bind the party represented. Theswill opena Fasiciora’s
b and creale a bresdine ground for frandsters arg coruption. There is need to guard againt the
real likelihood of the Couwrl being taken over oy ruacks and ungualified sersons competng f-':il'
lzgal weork with Adwacaizs, |15 pradert thal o pasty either appesrs b person before the Caurs or
b reprpsented by an Achvooate.

An Advacate i defised I Sedion 3 of The Advocates Act, Cap 16 of the Laws of Kerya (The
Advomtes Add) 20 any person whote name is duly enfered upon the Foll of Advocates, Dn The
other hand, ar urcualified porson it defred in Seclon 2 as one not qualified under Sectlon 3 of
The Advoestes Act. Subslaniial resources are nowred iniraining ore to be an Advocate. in an
elabarate education programime regelzted by the Governmerl of the Repubiic ol Renye arc lhe
Sovlety. Over ons thoussnd Advocoles ane admitted every yeal, 3 U bstanbial swmber sacing up
tawe flvres Lpor admisson, The oradics of Advocates is regufated oo ensure bigh standarcs al legal
representation with disdplinary and senal conseguences for affenders. There wil! be no mecharism
of holding arualfizs persons sppearing before (e Court, aocountable. What is more, perrnitting
ungualified parcne to appear bafore the Courl will defeat the wiiy 2ssence of eoecasionzl and
legal tralning for Advocahs

Vo pre mindful of the need tn reducs cosls of Matters befere (b Court, an ides which the Sodely
r'.l“'r' prribracss. T:-'IE r_r'_ir|ij'|'|l,'_|'|'! nmstract o fres for caims I.:r:-r'f"'\'rr"! tha Cogrs oas e The Ad‘.rill:-ﬂ'[ES
{Rermuneration) (Amendment) Order, 2014 is Kemya shilings swenty bwo thensand five hundsed

Mplzan Hav (Fresicent!, Cerolyne Kamende [Wice-Mresident
Gearge Urawanss, Horine Kabits, Roselive Cdede [Genaral Membershio Represematives)
Aluan 1nzati, Caroyne Mutnew, “aith Cdhiambo |Naireoi Represetatves)
Nemhard Magtich, Self Michama, Estber Ang'awa, hdinds Kingll, tUpcounire Representativios;
o ki Emukule (Cossl Bepresentstive)
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(eabs 22 300,000, The mawinum i Kemya shillngs are hurdded and thirly Tive thowaro (Xshs
135.000.00). A Balance can L slrack belwszn the neec 7o recucs legal cosls whilsl mairtaining
the gaality of legal representation Lefor: the Court. Wewill also, have mel ous slalulory ablgation
s eqsure Lhal thers inwark for yourhi] Advoecales and tor most Advocases who otheradss appear
befere the Resideni Magistrate's Cours for matters that fail within the jurisdicticn proposad to be
aiven o the Cort,

It is our responsklilty uncer Section 4 of the Law Sodety of Kenya Act Mo 21 of 2014 (Laws Sodety
of Kenya Act) to guaranioe severa safeguards in the practios of Taw, Relevant 1o the rmalter at hand
are: fogr, Cne, ensere thas all pesions who prociss e in lenya or provide legal services in Serva
rwef the slanderds of leaming, professional corpelence and professfonzl conduct” that an
appropriate for the legal services they provide, Twe, protect and assisl ine memoers of the publy
in Kerya in matters relaling o or ancillary or incidental =0 the law, Three, represeas, croted and
as5ist memhers of the legal profesion in Kenya in mnactees eelating to the cendilions of practics and
weelfare. Four, estailish mcchanivm: neczssany for the provision of eqieal oppoctunities for all legal
practitioners in Keoya, The Court & the best forum for creating emplotoent Tor youthfuol
Acheocaies, a matter thet resonates with the Guevernment's agenda of youth empowserment cnder
Artide 55 of Lhe Constitation.

Accordingly, we propose that chat Section 20 of the Act be anerces o5 foll ows:
Subsection [1); & party to the proceedings shall appear in person or by an Advocate.

Subsection (2): The remuneration of an Advocte appearing before the Court shall be not
rmore than three quarters and not |ess than half the amount set out in the Advocates
Remuneration Order.

F

The reed for an expedited hearing before the Const iy disgerniale in the imended substituticn of
Section 34 (3) of fhe Act, Howsever, that goa’ will not ke arhlewver urles there o set *ime frame
tor deterrmination of dairag, We Hereiore suggest Lhat the caims S8 cdetermined within 60 doys
ol Lhe date of filing and that Section 34 of the Ad bz armended to provide for the cire il iesead
ol I indended substitution.

Wit are suailuble to appear befars the Matoreal Asermibly 10 expound fuscher on the prrospelety of
the wisw swpresied hereinakbove inoso far as the B IS coroernedd,

|
Yours E{::-th_tgf% ! r—
Melson Andayi Haui,m%k,\

Bresident, law Society of Kenya

Meslson Harei IFrezident), Caralyne Karmends [Wice-President)
George Oerrwgnsa, Hasine Kabita, Roseling Qdede [Genesl Moembershio Representatives)
Alusa Ingati, Carahyra Mutiew, Failh Cudbiarmbo {Mairok | Aepresentatives)
Borrhard Nestich, Beth Michare, Calhe: fngtsws, Mdinda Kingili, (Upeounley Repese e latives)
Ririki Emukule |Coast Heprazantaine)



