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CHAIRPERSON'S FOREWORD

On 13th June, 2019, the Cabinet Secretary for the National Treasury and Planning published the

following Regulations -
(a) the Public Finance Management (Biashara Kenya Fund) Regulations, 2019 (LN No. 78 of

20 I e);

(b) the Public Finance Management (Uwezo Fund) (Revocation)Regulations (ZNNo.79 of 2019),

(c) the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations. 2019

(LN No.80 of2019):and
(d) the Public Finance Management (Youth Enterprise Development Fund) (Revocation)

Regulations (ZNNo. 8l of 2019)

The Regulations cited hereinabove were transmitted to the Clerk of the National Assembly on 27'h

June,2019 and tabled before the House on 2nd JuIy,2019, after which they stood committed to the

Committee on Delegated Legislation for scrutiny.

The National Treasury and Planning intends to collapse the existing affirmative action funds namely;

Uwezo Fund, Women Enterprise Fund and the Youth Enterprise Development Fund and establish a i
new Fund to be known as the Biashara Kenya Fund. The justification given for this merger is that the

establishment of a new Fund seeks to operationalise Articles 27. 55 (b) (c) and 56 (bXc) which
provide for affirmative action programmes and other resources in respect to disadvantaged groups -'

and youth aimed at ensuring equitable development of the State. The Regulations are also intended to

operationalise the Presidential Taskforce on Parastatal Reform Report of 2014 which recommended

the merger of the existing affirmative action Funds.

The Committee held a meeting with the regulation making authority and other stakeholders on 17th

April, 2019, where pertinent issues were raised concerning the proposed merger.

Pursuant toSection 13 (q)the of the Statutory Instruments Act,the Committee was of the opinion -
(i) that the Ministry ought to consider addressing the challenges facing individual funds, improve

their efficiency, resource them adequately and improve on accountability structure instead of
the proposed merger by exploring the possibility of borrowing best practices from Funds that

have performed well, e.g. the Women Enterprise Fund;

(ii) that the merger seems speculative and does not provide any tangible strategies to address the

challenges facing the current Funds. The merger will also result in the loss of identity for
women and youth and likely marginalise persons with disability;

(iii) that the proposed Regulations ought to address the perceived biases towards women and

youth in the society that has presumably marginalised older men in the society;

(iv) that the proposed Regulations also appear to be punitive to those who have been accessing the

Funds in a bid to encourage new beneficiaries;

(v) that members proposed that members should be involved in identification and support of
different target groups since local leaders understand local dynamics;

3 | Committee on Delegated Legislation: Report on the Consideration of Legal Notices 78 - 8l of 2019



(vi) that the remedy for defaulters in the proposed Regulations needs to be well elaborated;

(vii) that the merger should guard against private entities and intermediaries trading with the

monies from the Fund; and

(viii) that under Regulation I I and 12, the Executiveought to not interferewith the day-to-day

running of the Fund.

At the meeting of lTth April, 2}lg, it was resolved in the presence of the regulation-making authority
(Nlational Treasury) that a further meeting be convenedto confirm that the issues raised in Mombasa

were indeed addressed. However, contrary to section l6 of the Act, the National Treasury proceeded

to publish and submitted to Parliament the Regulations without further consultations with the

Committee.

Nevertheless, the Committee scrutinised the published Regulations in accordance with the law and

made various observations.One of the key findings of the Committee is that the Regulations

contravene section 6,7, and 8 of the SI Actthat requires the regulation-making authority to carry out
a Regulatory Impact Assessment and submit it to Parliament if the proposed Regulations has

significant cost or impact to the community or a section of the community. The PFM (Biashara

Kenya Fund) Regulations, 2019 have a huge impact on the community especially the youth, women,
persons with disabilities and small and medium business enterprises. Therefore, the regulation-
making authority failed to conduct, gazette and submit a Regulatory Impact Statement with an

attendant certificate as required by the Act.

The Committee also observed thatthe Explanatory Memorandum submitted alongside the

Regulations does not comprehensively demonstrate the details of consultations with the public as to

the dates and responses as required under the Schedule to the Statutory Instrument Act, hence does

indicate consultation with relevant stakeholders.However, disclosure of their consultations is very
brief as it only mentions a number of senior persons in various state organs and bodies and gives a
general view of the issues discussed, and has no demonstration of having consulted theyouth, women,

persons with disabilities, employees of the merging Funds and giving a detailed indication on the
issues discussed.

It was further observed that the Biashara Kenya Fund Regulations ought to have been made through a
substantive Act of Parliament instead of the PFM Act so as to facilitate the implementation of a legal

framework for the management, control, regulation, and operations of a policy matter.

Having satisfied itself that the Public Finance Management (Biashara KenyaFund) Regulations, 2019

contravene various sections of the Statutory Instruments Act, the Committee then recommended that

the House resolves to annul them in entirety for the reasons advanced herein.

The Committee also resolved to recommend to the House, the annulment of the Public Finance

Management (Uwezo Fund) (Revocation)Regulations (ZN No.79 of 2019), the Public Finance

Management (Women Enterprise Fund) (Revocation) Regulations, 2019 (LN No, 80 of 2019); and the

Public Finance Management (Youth Enterprise Development Fund) (Revocation) Regulations (IN
No. 8l of 2019) as they seek to collapsethe three (3) existing affirmative action Funds into Biashara

Kenya Fund without proper justification on the need for a merger.

t
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The merger seems speculative and does not provide any tangible strategies to address the challenges

facing the current Funds. The merger will also result in the loss of identity for women and youth and

likely marginalise PWDs, which defeats the purpose for which the three Funds were established in

the first place, i.e., to cater for the vulnerable groups (youth, women and PWDs) who cannot easily

access loans through conventional banks and other lending institutions.

The reinstatement of the three existing Funds through the proposed revocation of LNs 79, 80 and 8l
will also pave way for wider stakeholder consultations on the merger, including enactment of an Act

of Parliament to provide the legal framework for the management, control, regulation, and operations

of the new entity.

The Committee wishes to express its gratitude to the Speaker for the support accorded to the

Committee in the discharge of its mandate. The Committee also wishes to record its appreciation to

the Office of the Clerk of the National Assembly and the supporting Directorates for providing the

necessary technical support to the Committee.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4), it is my pleasure and duty to present to the House the Committee's Report

on the Consideration of the Public Finance Management (Biashara Kenya Fund) Regulations'

2019 (LN No. 78 of 2019);the Public Finance Management (Uwezo Fund)
(Revocation)Regulations (LN No.79 of 2019),the Public Finance Management (Women

Enterprise Fund) (Revocation) Regulations, 2019 (LN No. 80 of 2019); and the Public Finance

Management (Youth Enterprise Development Fund) (Revocation) Regulations (IN No. 8I of
201e).

HON. GLADYS BOSS SHOLLEI CBS MP

.
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1.0 PREFACE

1.1. Establishment and Mandate of the Committee

The Select Committee on Delegated Legislation is established pursuant to Standing Order No. 210

and is mandated to consider statutory instruments submitted to Parliament for consideration. The

Committee is expected to consider in respect of any statutory instrument, whether it is in accordance

with the provisions of the Constitution, the Act pursuant to which it is made or other relevant written

laws.

The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which it is
made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be dealt

with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the Constitution does

not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument calls

for any elucidation;
i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having been

provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

q) accords to any other reason that the Committee considers fit to examine.

a
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1.2 Committee Membership

The Committee comprises the following Members -
1. Hon. Gladys Boss Shollei CBS MP (Chairperson) - Uasin Gishu County l|/oman

Repre sentative County, Jubilee Party ;

2. Hon. Fatuma Gedi, MP (Vice- Chairperson\ - Wajir County lMomanRepresentative, Party

for Development and Reforms;

3. Hon. Isaac Waihenya Ndirangu, MP- Roysambu Constituency, Jubilee Party;

4. Hon. Alice Wahome, MP, Kandara Constituency, Jubilee Party;

5. Hon. Robert Mbui, MP, Kathiani Constituency, Wiper Democratic Movement -Kenya;

6. Hon. Daniel Maanzo, MP -Makueni Constituency, Wiper Democratic Movement -Kenya;

7. Hon. Muriuki Njagagua, MP - Mbeere North Constituency, Jubilee Party;

8. Hon. Timothy Wanyonyi, MP - Westlands Constituency, Orange Democratic Movement;

9. Hon. Alfred W. Sambu, MP - l4/ebuye East, Amani National Congress;

10. Hon. Ronald Tonui, MP - Bomet Central Constituency, Jubilee Party;
11. Hon. William Kamoti, MP - Robai Constituency, Orange Democratic Movement;

12. Hon. Martha Wangari, MP -Gilgil Constituency, Jubilee Party;
13. Hon. Gideon Mulyungi, MP - Mwingi Constituency, Wiper Democratic Movement - Kenya;

14. Hon. William Kamket Kassait, MP - Tiaty Constituency, KANU:

15. Hon. (Dr.) Wilberforce Oundo, MP - Funyula Constituency, Orange Democrotic Movement;

16. Hon. Abdi Koropu Tepo, MP - Isiolo South Constituency, Kenya Patriots Party;

17. Hon. George Gitonga Murugara. MP - Tharakn Constituency, Jubilee Party:

18. Hon. Jennifer Shamalla, MP - Nominated, Jubilee Party;

19. Hon. Munene Wambugu, MP - Kirinyaga Central Constituency, Jubilee Party;

20. Hon. Muturi Kigano, MP - Kangemi Constituency, Jubilee Party;

21. Hon. Patrick Kariuki Mariru, MP - Laikipia West Constituency, Jubilee Party;
22. Hon. Sammy Seroney, MP - Nominated, Wiper Democratic Movement Kenyo;

23. Hon.Tindi Mwale, MP - Butere Constituency, Amani National Congress
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1.3 Committee Secretariat
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Ms. Susan Maritim
Mr. Jimale Mohamed
Mr. Wilson Dima Dima
Mr. Josphat Motonu
Ms. Anne Njeri Kigoro
Mr. Anthony Wamae

Mr. Charles Ayari
Ms. Mary Otieno

Senior Clerk Assistant (Team Leader)

Second Clerk Assistant

Principal Legal Counsel

Fiscal Analyst
Research and Policy Analyst

Serjeant at Arms
Audio Technician
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2.0 CONSIDERATION OF THE INSTRUMENTS

2.1 Public Finance Management (Biashara Kenya Fund)Regulations, 2019

2.1.1 Introduction

1. In exercise of the powers conferred by section 24(4) of the Public Finance Management Act,
(No. 18 of 2012), the Cabinet Secretary for the National Treasury and Planning published the

Public Finance Management (Biashara Kenya Fund)Regulations, 20l9lonl3thJune, 2019

vide LN No.78 of 2019. The Regulations were submitted for scrutiny on27'h June 2019

andsubsequently tabled before the House on 2nd of July, 2019.

2. The Regulations are intended to operationalise Articles 27, 55 (b) (c) and 56 (b)(c) which

provide for affirmative action programmes and other resources in respect to disadvantaged

groups and youth aimed at ensuring equitable development of the State.

3. The Regulations are also intended to operationalise the Presidential Taskforce on Parastatal

Reform Report of 2014 which recommended the merger of the existing affirmative action

Funds.

2.1.2 Purpose of theRegulations

4. The purpose of the Regulations is to provide a one-stop shop for target groups looking for

business loans from goverrrment, to improve effectiveness and to eliminate overlaps. The

Regulations establish a Biashara Kenya Fund whose mandate to is to provide affordable

financing, business support services. affordable commercial infrastructure and market linkages

to enterprises owned by youth, women, people living with disabilities and micro, small and

medium enterprises (SMEs).

5. The Fund's intervention in supporting SME's is expected to achieve the following outcomes:

a) improved household income of the targeted groups;

b) expanded access to affordable crediq

c) increased capacity building and skills development;

d) formalized and mature SMEs in retail trade;

e) strengthened SMEs industry;

f1 improved ICT infrastructure. facilities and services;

g) expanded market linkage, and

h) increased uptake of Access to Government Procurement Opportunities (AGPO).

To achieve this purpose. the Regulations in particular:

a) specify the sources, expenditure, capital, object and purpose ofthe Fund;

b) provide guidance on the administration and management of the Fund;

c) establish the Biashara Kenya Fund Board to oversee the Fund and advise the Cabinet

Secretary on the proper and effective performance of the Fund;

d) provide for the withdrawals from the Fund,

'Annexure I - Public Finance Management (Biashara Kenya Fund), Regulations,20l9
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e) specify the loan eligibility criteria, application procedures, conditions for disbursement,

interest and loan repayments

f) provide for investment of the Fund

g) provide for retention of receipt and earnings of the Fund

h) provides for offences and penalties

i) provide for the winding up of the Fund.

To achieve its objective, the establishment of Biashara Kenya through the proposed

Regulations seek to revoke the followingaffirmative action Funds -
(i) the (Jwezo Fund estoblished under Legal Notice No. 2l o.f 2Iil February, 2014;

(ii) the Youth Enterprise Development Fund established under Legal Notice 167 of 8th

December, 2006; and
(iii) the Women Enterprise Fund established under Legal Notice No. 147 of 3'd Augttst, 2007.

2.1.3 Summary of the Regulations

Regulation 3provides for establishment of Biashara Kenya Fund.

Regulation 4provides the various sources of funds for the fund which include monies

appropriated by Parliament, income generated from the proceeds of the funds, investments by

the fund, donations, gifts and grants.

Regulation 6provides for an initial capital of Kshs 2 billion appropriated by Parliament in
2019120 financial year.

Regulation 7 provides for object and purpose of the Fund.

Regulation 8 provides for the management of the Fund where a Biashara Kenya Fund

Oversight Advisory Board whose functions are enumerated under Regulation 10. In terms of
administration of the Fund, the Regulations (Regulation ll) gives this responsibility to the

Principal Secretary in charge of Gender or any other person designated by the Cabinet

Secretary, National Treasury.

The Regulationsalso provide for the CEO of the Fund as well as a Secretariat to support the day

to day affairs of the Fund. The CEO and the Secretariat are to be appointed competitively in
consultation with the Public Service Commission.

7

8.

9.

10.

11.

12.

13.

14. Regulations 13 and 14 provide for the funding eligibility criteria for targeted groups and the

required documentations for the processing of the applications for funding respectively.

Regulation 14 (3) enumerates the various conditions to be me before the disbursement of funds

from the fund.

15. Regulation 26 provides for the various offences and penalties whereas Regulation 27 makes

provisions for winding of the Fund.

l0lCommitteeonDelegatedLegislation: ReportontheConsiderationof Legal NoticesTS-81 of20 l9



2.1.4 Scrutiny of the Instrument

16. In considering the Regulations. the Committee made reference to pre-publication consultations

held with the regulation making authority (National Treasury) on Wednesday, 17th April, 20ft2
at Travellers Beach Hotel, Mombasa where Members met the Chief Administrative Secretary

in Ministry of Public Service, Youth and Gender, Hon. Rachel Shebesh and officials from the

National Treasury led by the Senior Deputy Director (Accountant-General) Mr. Geoffrey

Malombe.

17. The Committee, at its sitting on 4'h July, 20lg3considered the Regulations in conformity with
the Constitution of Kenya, thePublic Finance Management Act (No. l8 of 2012),the Statutory

Instruments Act (No. 23 of 2013) and the Interpretation and General Provisions Act, (Chapter

2) which regulate the making, scrutiny and publication of the Regulations.

Issues raised by Members in the previous meeting in Mombasa held on 17th Apritr 2019

(i) That the Ministry ought to consider addressing the challenges facing individual funds,

improve their efficiency, resource them adequately and improve on accountability structure

instead of the proposed merger by exploring the possibility of borrowing best practices from

Funds that have performed well, e.g. the Women Enterprise Fund;

(ii) That the merger seems speculative and does not provide any tangible strategies to address

the challenges facing the current Funds. The merger will also result in the loss of identity for

women and youth and likely marginalise persons with disability;

(iii) That the proposed Regulations ought to address the perceived biases towards women and

youth in the society that has presumably marginalised older men in the society;

(iv) That the proposed Regulations also appear to be punitive to those who have been accessing

the Funds in a bid to encourage new beneficiaries;

(v) That members proposed that members should be involved in identification and support of
different target groups since local leaders understand local dynamics;

(vi) That the remedy for defaulters in the proposed Regulations needs to be well elaborated;

(vii) That the merger should guard against private entities and intermediaries trading with the

monies from the Fund; and

(viii)That under Regulation I I and 12. the Executiveought to not interfere with the day-to-day

running of the Fund.

'Annexure 2 - Committee Minutes of the meeting held on l7'h April,2019
'Annexure 3- Committee Minutes of the meeting held on 4'h July.20l9
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2.2The PFM (Uwezo Fund) (Revocation)Regulations,2019,PFM (Women Enterprise

Fund) (Revocation) Regulations,20l9 and the PFM (Youth Enterprise Development

Fund) (Revocation) Regulations, 2019

2.2.1 Introduction

18. In exercise of the powers conferred by section 24(8) of the Public Finance Management Act,
(No. 18 of 2012), the Cabinet Secretary for the National Treasury and Planning published the

Public Finance Management (Uwezo Fund) (Revocation) Regulations, 2019 (LN No.79 o/'

2019); the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2019 (LN No. 80 of 2019); and the Public Finance Management (Youth Enterprise

Development Fund) (Revocation) Regulations, 2019 (LN No. 81 of 2019) onl3th June, 2019.

The Regulations were submitted for scrutiny on27't'June. 2019 and subsequently tabled before

the House on 2nd of July, 201F .4

2.2.2 Purpose of the Regulations

19. The Regulations seek to wind up the three existing Funds, transfer of outstanding amounts,

transition of staff and revocation of Legal Notice No. 21 of 2014 that established the

Government Financial Management (Uwezo Fund) Regulations, 2014;Legal Notice No. 147 of
2007 that established the Women Enterprise Fund and Legal Notice No. 167 of 2006 that

established the Youth Enterprise Development Fund.

2.2.3 Scrutiny of the Instruments

20. The Committee, at its sitting on 4th July, 2019 considered the Regulations in conformity with
the Constitution of Kenya, thePublic Finance Management Act (No. l8 of 2012),the Statutory

Instruments Act (No. 23 of 2013) and the Interpretation and General Provisions Act, (Chapter

2) which regulate the making, scrutiny and publication of the Regulations.

21. In considering the Regulations, the Committee made reference to pre-publication consultations

held with the regulation making authority (National Treasury) on Wednesday,l7th April, 2018

at Travellers Beach Hotel, Mombasa.

22. The revocation Regulations of the three existing Funds, stipulates that employees of the Funds

shall be required to apply for employment in the Biashara Fund and shall be subjected to

vetting. This is against the values, principles and general spirit of the Constitution. Subjecting

employees to vetting occasioned only by a new set of Regulations coming into force and the

possibility of losing employment may be contrary to the spirit of the Constitution with regards

to Articles 4l (l) on the right to Fair Labour Practices and Article 28 on the Right to Human

Dignity.

o Annexure 4 _ Legal Notices No. 79,80 and 8l
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3.0 COMMITTEE OBSERVATIONS AND FINDINGSs

23. Following comprehensive scrutiny of the Regulations. the Committee made the

followingfindings: - THAT

l) Consultation / Public participation - Section 5 of the SI Act

The Regulations contravene Articles l0 and 118 of the Constitution, sections 5, 5,A,, l3(a) and (m) of
the Statutory Instruments Actwhich require that the regulation-making authority conducts public
participation and sufficient consultation with the stakeholders and persons likely to be affected by the

Regulations.

The annexedExplanatory Memoranda to the Regulations indicates consultation with relevant

stakeholders. However, disclosure of their consultations is very brief as it only mentioned a number

of senior persons in various state organs and bodies and gives a general view of the issues discussed.

The Explanatory Memorandum had no demonstrated consultation with the youth, women, persons

with disabilities, employees of the merging Funds and giving a detailed indication on the issues

discussed.

2) Regulatoly Impact Statement - Sections 6, 7 & 8 of the SI Act

Sections 6, 7, and 8 of the Act requires the regulatory-making authority to carry out a regulatory

impact assessmentand submit to Parliament a Regulatory Impact Statement if the proposed regulation
has significant cost or impact to the community or a sect of the community. The Biashara Fund

Regulations have a huge impact on the community especially the youth, women, persons with
disabilities and small and medium business enterprises. Therefore. the regulatory making authority
failed to conduct, gazette and submit a Regulatory Impact Statement with an attendant certificate as

required by the Act.

3) Statutory Timelines - Section 1l of the SI Act

The Public Finance Management (Biashara Kenya Fund) Regulations,20lg were published on l3th

June,20l9 vide LN No.78 of 2019 and tabled before the House on 2nd of July,2019 being within thr

statutory timeline contemplated under section I l(l) of the Statutory Instruments Act (No 23 of
20 l 3).

4) Penalties - section 13 (a) of the SI Act

Section 2a(5) of the Public Finance Management Actlimits the penalties that may be annexed to a
statutoryinstrument to six months imprisonment or a fine not exceeding twenty thousand shillings, or

both. While the Committee may, pursuant to section 13(q) of the Act entertain higher fines where it is
provided for in the parent Act, Regulation26 of the Biashara Fund Regulations is inconsistent with
section 199 of the PFM Act, Regulation26 provides that "A personwho misappropriates anyfunds
or assets of the Fund.......upon conviction shall be liable to imprisonment for a term of not less than

five years...." whereas section 199 of the Public Finance Management Actprovides that "o person

who is found guilty of committing an of.fence under the Act .for which no other punishment is given, is

tAnnexure 5 - Committee Minutes of meetings held on 2"dMay.20l9;4'h July.20l9; 23'd July,2Ol9
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1

liable on conviction to a term of imprisonment not exceeding.five yeors....." this contravenes section

13(a) of the Statutory Instruments Act which requires Regulations to be in conformity with
the parent Act.

5) Rights, liberties or obligations unduly dependent upon non-reviewable decisions

(Section l3(k) of SI Act)

The revocation Regulations of the three existing Funds, stipulate that employees of the Funds shall be

required to apply for employment in the Biashara Fund and shall be subjected to vetting. This is

against the values, principles and general spirit of the Constitution. Subjecting employees to vetting

occasioned only by a new set of Regulations coming into force and the possibility of losing

employment may be contrary to the spirit of the Constitution with regards to Articles 41 (l) on the

right to Fair Labour Practices and Article 28 on the Right to Human Dignity.

6) Inappropriate delegation of legislative powers - Section 13 (m) of the SI Act

Regulation l0(k) requires the Advisory Board to prescribe other guidelines for use by the Fund.

Guidelines are statutory instruments within the meaning of section 2 of the Act. This is therefore

contrary to section l3(m) of the Act which requires the Committee in carrying out its scrutiny to

consider whether the Regulations inappropriately delegates legislative powers.

7) Conferring with the Regulation Making Authority - Section 16 of the SI Act

Section l6 of the Act requires the Committee, in so far as it is practically possible to confer with

the regulation-making authority ...for their informotion and modiJicotion where necessory. The

Committee therefore met the regulation-making authority on the lTthApril, 2019 in Mombasa and

raised pertinent issues in respect to the draft Regulations and resolved in the presence of the

regulation-making authority (National Treasury) to have a further meetingpr their information and

modiJication where necessary. However, contrary to section 16 of the Act, Treasury went ahead to

publish the Regulations and submit them to Parliament without addressing the issues raised in the

previous meeting held in Mombasa, hence ignoring the input of the Committee on the proposed

Regulations.

8) Anyother reason that the Committee considers fit toexamine - Section 13 (q) of SI Act

(i) The Regulations were made pursuant to Section 24 (4) of the Public Finance Management Act

2012 instead of a substantive Act of Parliament, to provide the legal framework for the

management, control, regulation, and operations of the new entity.

The Committee takes cognizance that there is a Bill entitled, the Kenya Uwezo Fund

Bill, 2019 (National Assembly Bill No. 42) currently before the National Assembly which

seeks to consolidate the Public Finance Management(Uwezo Fund)Regulations, the

Government Financial Management(Women Enterprise Fund)Regulations and the Public

Financial Management(Youth Enterprise Development Fund) and Public Finance

Management (National Government Affirmative Action Fund) Regulations, 2016.
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(ii) The proposed PFM (Biashara Kenya Fund), Regulations, 2019 subjects the employees of the

existing three Funds to vetting before transitioning to the new Fund, contrary to the spirit of
the Constitution with regards to Articles 4l (l) on the right to Fair Labour Practices and

Article 28 on the Right to Human Dignity. The Regulations, therefore do not provide

sufficient transitional provisions for the employees of the existing Funds.

Further, on transition, the Committee observed that the PFM (Biashara Kenya Fund)

Regulations,2019 do not provide for the transitional provisions in relation to assets and

liabilities of the three Funds. The only provision is on transfer of cash balances to the

Exchequer for crediting to the National Government.

(iii) That the collapsing of the three (3) existing affirmative action Funds into Biashara Kenya
Fund defeats the purpose for which the three Funds were established in the first place, i.e., to

cater for the vulnerable groups (youth, women and PWDs) who may not easily access loans

through conventional banks and other lending institutions.

(iv)The Committee was also concerned about the initial capital of Kshs two billion appropriated

by Parliament in the 2019120 financial year to the proposedBiashara Kenya Fund without an

existing legal framework.

4.0 COMMITTEE RECOMMENDATION6

24. Pursuant to Standing Order 210 (4) (b) and section 15 (1) of the Statutory Instruments Act,and

having scrutinised the Public Finance Management (Biashara Kenya Fund) Regulations,2019
(LN No.78 of 2019); the Public Finance Management (Uwezo Fund) (Revocation) Regulations,

2019 (LN No.79 of 2019); the Public Finance Management (Women Enterprise Fund)

(Revocation) Regulations, 2019 (LN No. 80 of 2019); and the Public Finance Management

(Youth Enterprise Development Fund) (Revocation) Regulations,2019 (LN No.8l of 2019)

against the Constitution of Kenya, the Public Finance Management Act (No. l8 of 2012), the

Statutory Instruments Act (No. 23 of 2013) and the Interpretation and General Provisions Act,
(Chapter 2), the Committee recommends that the House annulsin entiretvthe said statutory
instrumentsfor the aforementioned reasons.

2

Signed. Date.
J 5'" Jwg aDlT

HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSON)

u Annexure 6 - Committee Minutes of the meeting held on 25'h July, 2019
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION LIST

Report on the Adoption of the Report on the Public Finance Management (Biashara Kenya
Fund), Regulations,2019 (Legal Notice No. 78 of 2019)

The Public Finance Management (Uwezo Fund) (Revocation) Regulations,2019 (Legal
Notice No.79 ot20l9)

The Public Finance Management (Vomer Enterpdse Fund) (Revocation) Regulations,
2019 (Legal Notice No. 80 of 2019); and

The Public Finance Management (Youth Enterpdse Development Fund) (Revocation)
Regulations,2019 (Legal Notice No. 81 of 2019)

We, the undets hereby affix our signatures to this Repott to affitm our approval:

DATE: e.r
1

HON. MEMBER SIGNATURE

1. Hon. Gladys Boss Shollei, CBS, MP ( Chatrperson)

2. Hon. Fatuma Gedi, MP (Vice Chairperson)

3. Hon. Isaac Waihenya Ndirangu, MP ;{r}7
4. Hon. Alfted Wekesa Sambu, MP

5. Hon. Muriuki Niagagua, MP

'rt \(
6. Hon. Alice Wahome, MP

il,\D-,\)^r-
7 Hon. Gideon Mulyungi, MP

0
8. Hon. Daniel Maanzo, MP

9 Hon. Robert Mbui, MP

10. Hon. Mattha Wangati, MP

Hon. Ronald Kiprotich Tonui, MP11.

12. Hon. Timothy Wanyon)", MP



HON. MTMBER SIGNATURI

13. Hon. William Kamoti, MP

14. Hon. Pattick Katiuki Madru, MP
t lfL

15. Hon. (Dr.) Wilberfotce Oundo, MP

16. Hon. Abdi Tepo, MP U\\
./?n

17. Hon. Geotge Gitonga Murugara, MP an n-
18. Hon. Jennifet Shamalla, MP I
19. Hon. Munene Wambugu, MP

20. Hon. Muturi Kigano, MP t

2t. Hon. Sammy Seroney, MP

22 Hon. William Kamket Kassait, MP

23. Hon. Tindi Mwale, MP



MINUTES OF THE 3IST SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY, 25TH JULY, 2OI9 AT 11.30 A.M. IN
COMMITTEE ROOINII}, MAIN PARLIAMENT BUILDINGS

PRESENT

1. The Hon. Gladys Boss Shollei CBS MP
2. The Hon. Fatuma Gedi, MP
3. The Hon. Kamoti Mwamkale, MP
4. The Hon. George Murugara, MP
5. The Hon. Munene Wambugu, MP
6. The Hon. Ronald Tonui, MP
7. The Hon. (Dr.) Wilberforce Oundo, MP
8. The Hon. Jennifer Shamalla, MP
9. The Hon. Sammy Seroney, MP

ABSENT WITH APOLOGY

l. The Hon. Waihenya Ndirangu, MP
2. The Hon. Muriuki Njagagua, MP
3. The Hon. Daniel Maanzo, MP
4. The Hon. Martha Wangari, MP
5. The Hon. Muturi Kigano, MP
6. The Hon. Kassait Kamket, MP
7. The Hon. Alice Wahome, MP
8. The Hon. Robert Mbui, MP
9. The Hon. Patrick Mariru, MP
10. The Hon. Timothy Wanyonyi, MP
11. The Hon. Gideon Mulyungi, MP

ABSENT

l. The Hon. Alfred Sambu, MP
2. The Hon. Abdi Koropu Tepo, MP
3. The Hon. Tindi Mwale, MP

IN-ATTENDANCE

National Assembly Secretariat

l. Ms. Susan Maritim
2. Mr. Jimale Mohamed

3. Mr. Dima Dima
4. Mr. Charles Ayari
5. Ms. Mary Otieno
6. Mr. Brian Wechabe

Chairperson
Vice Chairperson

Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Audio Technician
Office Superintendent

Legal Intem

MIN.NO.A[A/CDL/2019/I58 PRAYERANDRELIMINARIES

The meeting commenced at 1 1.55 a.m. with the Prayer.

MIN.NO. INNCDLI2O19/159 ADOPTION OF THE AGENDA

The agenda was unanimously adopted as presented.



MIN.NO. INAICDLI2OI9/I6O CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the 30tr'sitting held on 23'dJuly,2019 were proposed by Hon. (Dr.) Wilberforce
Oundo, MP and seconded by Hon. Sammy Seroney, MP.

MIN.NO. INNCDLI2OI9II6I MATTERS ARISING

Under MIN.NO. lNNCDLlz0lgfl4&, on adoption of the Report on the Value Added Tax
Regulations,20lT (Legal Notice No. 54 of 2017), the Committee the Committee resolved to
invite the National Treasury and Planning to a meeting on 8th August, 2019 to respond to the
matter of gazettement of the Regulations and public participation.

The National Treasury and Planning is also yet to confirm availability for the retreat scheduled
from 9th to 1Ift August, 2019 in Eldoret.

MIN.NO. IN N CDLIaOI9 I 162 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF LEGAL NOTICES 78 TO 81

OF 2OI9 RELATING TO BIASHARA KENYA
FUND REGULATIONS,2019

The Committee Members unanimously adopted the Report on the Consideration of Public
Finance Management (Biashara Kenya Fund) Regulations, 2019 (LN No. 78 of 2019); the
Public Finance Management (Uwezo Fund) (Revocation)Regulations (ZN.Vo.79 of 2019),the
Public Finance Management (Women Enterprise Fund) (Revocation) Regulations, 2019 (ZN
No. 80 of 2019) and the Public Finance Management (Youth Enterprise Development Fund)
(Revocation) Regulations (ZN No. 8l of 2019). The adoption was proposed and seconded by
Hon. Fatuma Gedi, M.P and Hon. Kamoti Mwamkale, MP, respectively.

The Report to be tabled on Tuesday, 30th July, 2019.

MIN.NO. /T{A/CDL/20191163 ANY OTHER BUSINESS

Members were requested to confirm their availability for the retreat scheduled for 28ft to 29fr
July, 2019 at the Hilton Garden [nn, Machakos County. Check-in at the hotel is Sunday 28th

July and check-out on Tuesday 30th July, 2019.

MIN.NO. INNCDLI2OI9/164 ADJOURNMENT

There being no other business, the meeting was adjourned at 1.05 p.m.

ft.?q J^%,-+o t1
Signed:

HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSON)
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MINUTES OF THE 29TH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TUESDAY, 4rH JULY, 2019 AT 11'30 A'M' IN THE

COMMITTEE ROOM ON 2ND FLOOR, CONTINENTAL HOUSE' PARLIAMENT

BUILDINGS

PRESENT

1. The Hon. Gladys Boss Shollei CBS MP

2. The Hon. Fatuma Gedi, MP

3. The Hon. Alice Wahome, MP

4. The Hon. Martha Wangari, MP

5. The Hon. Kamoti Mwamkale, MP

6. The Hon. Patrick Mariru, MP

7. The Hon. (Dr.) Wilberforce Oundo, MP

8. The Hon. Jennifer Shamalla, MP

9. The Hon. Muturi Kigano, MP

10. The Hon. George Murugara, MP

ll. The Hon. Munene Wambugu, MP

12. The Hon. Kassait Kamket, MP

ABSENT WITH APOLOGY

1. The Hon. Robert Mbui, MP

2. The Hon. WaihenYa Ndirangu, MP

3. The Hon. TimothY WanYonYi, MP

4. The Hon. Ronald Tonui, MP

5. The Hon. Muriuki Njagagua, MP

6. The Hon. Daniel Maanzo, MP

7. The Hon. Gideon MulYungi, MP

8. The Hon. SammY SeroneY, MP

ABSENT

l. The Hon. Alfred Sambu, MP

2. The Hon. Abdi KoroPu TePo, MP

3. The Hon. Tindi Mwale, MP

IN.ATTENDANCE

National AssemblY Secretariat

1. Ms. Susan Maritim
2. Mr. Jimale Mohamed

3. Mr. DimaDima
4. Mr. Josphat Motonu

5. Mr. Eric KanYi

6. Mr. Anthony Wamae

7. Mr. Charles AYari

8. Ms. Mary Otieno

9. Mr. Brian Wechabe

Chairperson
Vice Chairperson

t

Senior Clerk Assistant

Third Clerk Assistant

Principal Legal Counsel

Fiscal Analyst

Fiscal Analyst

Serjeant at Arms

Audio Technician

Office Superintendent

Legal Intem



MIN.NO./NA/CDL/2OI9II43 PRAYERANDRELIMINARIES

The meeting commenced at I1.35 a.m. with the Prayer.

MIN.NO. INNCDLIaOIqII44 ADOPTION OF THE AGENDA

The agenda was adopted as presented, having been proposed by Hon. Munene Wambugu, MP

and seconded by Hon. Martha Wangari, MP.

MIN.NO. INNCDLIaO19/I45 CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the 28ft sitting held on 2nd July,20l9 were proposed by Hon. George Murugara,

MP and seconded by Hon. Martha Wangari, MP.

MIN.NO. A[A/CDL/2OI9II46 MATTERS ARISING

i. Under MIN.NO. tNNCDLl2Dlgll3g, on Biashara Kenya Fund Regulations, the

Chairperson reported that the Regulations would be considered as substantive agenda

of the day, having been tabled on Tuesday,2nd July, 2019 and committed to the

Committee for consideration.

ii. Under MIN.NO. A{A/CDL/20191140, the Committee resolved to reschedule the

retreat with the Law Society of Kenya to Friday 26th July,2019 in Nairobi.

MIN.NO. INNCDLI2OI9II4T CONSIDERATION OF LEGAL NOTICES 78 TO 81

RELATING TO BIASHARA KENYA FUND

REGULATIONS

The Committee was informed that the Public Finance Management (Biashara Kenya Fund)

Regulations, 2019 were published on l3th June, 2019 vide LN No.78 of 2019. The Regulations

were submiued for scrutiny on27th June 2019 and subsequently tabled before the House on 2nd

of July,2019 which, was within the statutory timelines contemplated under section 11(1) of
the Statutory Instruments Act.

The Committee noted that the Regulations seek to collapse the provisions of the Government

Finance Management (Uwezo Fund) Regulations LN No. 147 of 2012, the Government

Finance Management (Youth Enterprise Development Fund) Regulations, LN No. 167 of 2012

and the Executive Order LN No. 63 of 2007 and the Public Finance Management (Women

Enterprise Fund) Regulations, LN No. 2l of 2012.

The Cabinet Secretary, National Treasury had, as such, submitted for tabling in the House -
(a) the Public Finance Management (Uwezo Fund) (Revocation)Regulations, 2019 - LN

No.79 of 2019,
(b) the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2019 - LN No. 80 of20l9; and

(c) the Public Finance Management (Youth Enterprise Development Fund) (Revocation)

Regulations, 2019 - LN No. 81 of 2019.

The Committee further noted that it had held previous meetings with the regulation making

authority in respect to the Regulations, more particularly on Wednesday, 17ft April,2018 at

Travellers Beach Hotel, Mombasa where Members met the Chief Administrative Seuetary in

I
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Ministry of Public Service, Youth and Gender, Hon' Rachel Shebesh and officials from the

Nationar rreasury led by the senior Deputy Director (Accountant-General) Mr. Geoffrey

Malombe.

Issues raised by Members in the previous meeting in Mombasa held on l7th April' 2019

(i) The Ministry should consider addressing the challenges facing individual funds, improve

their efficiency, resource them adequately and improve on accountability structure instead

of the proposed merger by exploring the iossibility of borrowing best practices from Funds

that have performeJwell, e.g. the women Enterprise Development Fund.

(ii) The merger seems speculative and does not provide any tangible strategies to address the

chalrenges facing the current Funds. The merger wil also result in the loss of identity for

women and youth and likely marginalise PWDs;

(iii)The proposed Regulations should address the perceived biases towards women and youth

in the society thaihas presumably marginalised older men in the society;

(iv)The proposed Regulations also appear to be punitive to those who have been accessing the

Funds in a bid to encourage new beneficiaries;

(v) Members proposed that Mps should be involved in identification and support of different

target groups since local leaders understand local dynamics'

(vi) The remedy for defaulters in the proposed Regulations needs to be well elaborated'

(vii) The merger should guard against private entities and intermediaries trading with the

monies from the Fund;

(viii) Under Reg. 11 and Reg. 12, the Government should not micro-manage the day-to-day

running of the Fund.

Committee Observation

Having examined the public Finance Management (Biashara Kenya Fund) Regulations, 2019

LN.No. 78 of 2019, the Public Finance Management (Uwezo Fund)(Revocation)Regulations'

LN No.79 of 20tg, the Public Finance Management (women Enterprise Fund) (Revocation)

Regulations, zN No. 80 of 2019, and the Public Finance Management (Youth Enterprise

Development Fund) (Revocation) Regulations, IN No' 81 of 2019 against the constitution'

the Interpretations and General Provisions Act (Cap 2) Laws of Kenya' the Public Finance

Management Act(No. 18 of 2012) and the Statutory Instruments Act (No 23 of 2013)'the

Committee further observed that -

(a) StatutorYTimelines

The public Finance Management (Biashara Kenya Fund) Regulations, 2019 were published on

l3th June, 2019 vide LN No.7g of 2019 and tabled before the House on 2nd of July, 2019 being

within the statutory timeline contemplated under section r r (r ) of the Statutory Instruments Act

(No 23 of 2013).

(b) Conferring with the Regulation Making Authority

That section 16 of the Act requires the Committee, in so far as it is practically possible to

confer with the regulation-making authority ..,for their information and modiJication where

necessary.The committee therefore met the regulation-making authority on the 17ft of April'

a
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2019 in Mombasa and raised pertinent issues in respect to the draft regulations and resolved in

the presence of the regulation-making authority (National Treasury) to have a further meeting

for their information and modiJicotion where necessary. Contrary to section 16 of the Act,

Treasury proceeded to publish the Regulations and submitted to Parliament without further

consultations with the Committee.

(c) Consultation / Public participation

The Regulations contravene Articles 10 and 118 of the Constitution, sections 5, 5,{, l3(a) and

(m) of the Statutory Instruments Act which require that the regulation-making authority

conducts public participation and sufficient consultation with the stakeholders and persons

likely to be affected by the Regulations.

The annexed Explanatory Memoranda to the Regulations does address and indicate

consultation with relevant stakeholders. However, disclosure of their consultations is very brief

as it only mentioned a number of senior persons in various state organs and bodies and gives a

general view of the issues discussed. The Explanatory Memorandum had no demonstrated

consultation with the youth, women, persons with disabilities, employees of the merging Funds

and giving a detailed indication on the issues discussed'

(d) Regutatory Impact Statement

Sections 6,7 , and 8 of the Act requires the regulatory-making authority to carry out a regulatory

impact assessment and submit to Parliament a Regulatory Impact Statement if the proposed

regulation has significant cost or impact to the community or a sect of the community. The

Biashara Fund Regulations have a huge impact on the community especially the youth, women,

persons with disabilities and small and medium business enterprises. Therefore, the regulatory

making authority failed to conduct, gazette and submit a Regulatory Impact Statement with an

attendant certificate as required by the Act.

(e) Penalties

Section 24(5) of the Act limits the penalties that may be annexed to a Statutory instrument to

six months imprisonment or a fine not exceeding twenty thousand shillings, or both. While the

Committee may, pursuant to section 13(q) of the Act entertain higher fines where it is provided

for in the parent Act, Regulation 26 of the Biashara Fund Regulations is inconsistent with

section 199 of the PFM Act, Regulation 26 provides that "l person who misappropriates any

funds or assets of the Fund... ....upon conviction shall be liable to imprisonment for a term of
not less than five years.. . ." whereas section 199 of the PFM Act provides that "a person who

is found guilty of committing an offence under the Act for which no other punishment is given,

is liable on conviction to a term of tmprisonment not exceedingfive year,s ....." this contravenes

section l3(a) of the Statutory Instruments Act which requires Regulations to be in conformity

with the parent Act.

(f) Inappropriate delegation of legislative powers

Regulation lO(k) requires the Advisory Board to prescribe other guidelines for use by the

Fund. Guidelines are statutory instruments within the meaning of section 2 of the Act. This is

therefore contrary to section 13(m) of the Act which requires the Committee in carrying out its

scrutiny to consider whether the Regulations inappropriately delegates legislative powers.
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(g) Rights, liberties or obligations unduly dependent upon non-reviewable decisions
(Section 13(k) of SI Act)

The revocation Regulations of the three existing Funds, stipulate that employees of the Funds

shall be required to apply for employment in the Biashara Fund and shall be subjected to
vetting. This is against the values, principles and general spirit of the Constitution. Subjecting

employees to vetting occasioned only by a new set of Regulations coming into force and the
possibility of losing employment may be contrary to the spirit of the Constitution with regards

to Articles 4l (1) on the right to Fair Labour Practices and Article 28 on the Right to Human
Dignity.

The Committee further observed the following: -

THAT -
l. the Ministry did not address issues raised in the previous meeting held in Mombasa

hence ignored the input of the Committee on the proposed Regulations;

2. the Committee was not convinced of the proposed merger of the three Funds as

proposed;

3. the Regulations were made pursuant to Section 24 (4) of the Public Finance

Management Act 2012 and ought to have been made through an Act of Parliament, to
provide the legal framework for the management, control, regulation, and operations of
a policy matter.

4. the creation of the PFM (Biashara Kenya Fund) Regulations,20lg fails to provide for
the transitional provisions in relation to assets and liabilities of the three Funds. The
only provision is on transfer of cash balances to the Exchequer for crediting to the
National Govemment.

5. Members proposed that the Committee should consider introducing a Bill relating to
Biashara Kenya Fund to amalgamate the three existing Funds (Uwezo Fund, Youth
Fund and Women Enterprise Fund).

6. The Committee was concerned about the initial capital of Kshs 2 billion appropriated
by Parliament in 2019120 financial year in the proposed PFM (Biashara Kenya Fund)
Regulation s, 20 I 9 without proper le gal framework.

Committee Resolution

Having examined the Regulations against the Constitution, Public Finance Management Act,
the Interpretations and General Provisions Act (Cap 2) Laws of Kenya, the Statutory
Instruments Act (No 23 of 2013) the Committee resolved to annul in entirety the following
statutory instruments -

i. the Public Finance Management (Biashara Kenya Fund) Regulations, 2019 (ZN
No.78 of 2019);

ii. the Public Finance Management (Uwezo Fund) (Revocation) Regulations, 2019
(LN No.79 of 2019);
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iii. the Public Finance Management (Women Enterprise Fund) (Revocation)

Regulations,20lg (LN No. 80 of 2019); and

iv. the Public Finance Management (Youth Enterprise Development Fund)

(Revocation) Regulations,20l9 (LN No.8l of 2019)

This decision was proposed by Hon. Alice Wahome, MP and seconded by Hon. Patrick Mariru,

MP.

The Report on the annulment to be considered when the House resumes from the short recess.

MIN.NO. /NA/CDL/2019/148 ANY OTHER BUSINESS

l. VAT Regulations, 2017 The Committee also resolved to consider the Report on the

annulment of the Value Added Tax Regulations, 2017 on 23'd July, 2019.

2. Draft Public Procurement and Asset Disposal (Regulations), 2019 and Drone

Regulations to be considered from 27th to 29th July, 2019 at the same venue with the

LSK retreat.

MIN.NO. /I{A/CDL/2OI9II49 ADJOURNMENT

There being no other business, the meeting was adjoumed at 12.50 p.m. until 23'd Jrrly,2019

at 11.30 a.m.

Signed Date: e*j1..n.h:..r.3:.r.7
#;;;;;;;;;;EICBSMP

(cHATRPERSON)
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MINUTES OF THE 22N' SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAy,2n, MAy,2019 AT 11.30 A.M. IN THE
CoMMITTEE ROOM 4rH FLOOR, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS

PRESENT
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4. The Hon. Robert Mbui, MP
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1. The Hon. Gladys Boss Shollei CBS MP
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8. The Hon. Munene Wambugu, MP
9. The Hon. Sammy Seroney, MP
10. The Hon. Muturi Kigano, MP
I l. The Hon. Martha Wangari, MP
12. The Hon. @r.) Wilberforce Oundo, MP
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l. The Hon. Alfred Sambu, MP
2. The Hon. Abdi Koropu Tepo, MP
3. The Hon. Tindi Mwale, MP

Vice Chairperson
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IN.ATTENDANCE
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l. Ms. Susan Maritim
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3. Mr. Dima Dima
4. Mr. Brian Wechabe

5. Mr. Charles Ayari
6. Ms. Mary Otieno

Senior Clerk Assistant

Third Clerk Assistant

Principal Legal Counsel

fntern, Legal Officer
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Office Superintendent



MIN.NO. INNCDLI2OI9/095 PRAYER AND RELIMINARIES

The meeting commenced at I 1.45 a.m. with the Prayer.

MIN.NO. INNCDLIaOIqIO96 CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the 15fi, l6th, l7th,186, 196, 20fi and 2l't sittings were read and confirmed as tnre
record of the proceedings as follows -
Minutes of the 156 sitting held on 4th March, 2019 were proposed by Hon. Ronald Tonui, Mp
and seconded by Hon. Kamket Kassait, MP;

Minutes of the l6th sitting held on l5th April, 2019 were proposed by Hon. Waihenya
Ndirangu, MP and seconded by Hon. Patrick Mariru, Mp;

Minutes of the 176 sitting held on lsth April, 2019 were proposed by Hon. Waihenya
Ndirangu, MP and seconded by Hon. Patrick Mariru, Mp;

Minutes of the l8th sitting held on l6th April, 2019 were proposed by Hon. Robert Mbui, Mp
and seconded by Hon. Patrick Marinr, MP;

Minutes of the lgth sitting held on l6th April, 2019 were proposed by Hon. Waihenya
Ndirangu, MP and seconded by Hon. Robert Mbui, MP;

Minutes of the 20th sitting held on l7m April, 2019 were proposed by Hon. Waihenya
Ndirangu, MP and seconded by Hon. Robert Mbui, Mp; and

Minutes of the 2l't sitting held on 17th April, 2019 were proposed by Hon. Patrick Mariru,
MP and seconded by Hon. Robert Mbui, MP.

MIN.NO. INNCDLIaOIqIO9T MATTERS ARISING

Under Min. MIN.NO. /NA/CDLl20l9l090 - Way forward

On the way forward for Biashara Kenya Fund Regulations, the Committee observed that the
correct position is that the Committee was not convinced of the proposed merger of the three
Funds as proposed.

MIN.NO. INNCDLIaO19/098 CONSIDERATION OF CROPS (IRISH POTATO)
REGT LATIONS,2019

The Committee was briefed as follows - THAT

l. the Crops (Irish Potato) Regulations, 2019 are made pursuant to the Crops Act (No.t6
of 2013) by the Cabinet Secretary for Agriculture, Livestock, Fisheries and lrrigation,
in consultation with the Agriculture and Food Authority and the County
Governments;

2. pursuant to section 16 of the Statutory Inshuments Act that requires the Committee to
confer with the regulation making authority, the Cabinet Secretary accompanied by
the Agriculture and Food Authority appeared before the Committee on Tuesday, 5th

February, 2019, at Whitesands Beach Hotel in Mombasa and made a detailed
presentation to the Members on the crops (Irish Potato) Regulations;

3. the Regulations were published in the special issue of the Kenya Gazette as LA{ No t7
of 2019 on 5th of April,20l9 and tabled before the House on 23'd April, 2019, being
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within the statutory timelines contemplated under section ll(l) of the Statutory

lnstmments Act; and

4. the Regulations seek to put in place measures that will improve potato standards and

hade; and streamline stakeholder operations in the value chain.

Committee Observations

The Committee made the following observations - THAT

l) the Regulations were submitted to the National Assembly within the Statutory

timeline contemplated under section I I (1) of the Statutory Inskuments Act (No 23 of
20 I 3);

2) the Regulations are made pursuant to section 40 of the Crops Act, (No. 16 of 201j)
which is the enabling section empowering the Cabinet Secretary to make Regulations

on any crop;

3) Section 40 of the Crops Act, requires the Cabinet Secretary to consult the Agriculture
and Food Authority and the County Covernments. The Ministry demonstrated that

consultations were sufficiently demonstrated when the Cabinet Secretary appeared

before the Committee accompanied by the Agriculture and Food Authority and in the

bundle of documents submiued to the Committee;

4) there is attached to the Regulations, a detailed Explanatory Memorandum which
provides for the justification of making of the Regulations including solutions to the

challenges cunently faced in the indusfiry due to lack of Regulations and the positive

economic impact of regulating the Irish potato as a scheduled crop which is within
their powers as contemplated in the section 40 and the Schedule to the Act;

5) there is annexed to the Explanatory Memorandum, a list of persons, institutions,
stakeholders involved in the consultations at different stages and the consultation

outcomes therefrom, detailing public participation in seventeen counties especially the

potato growing areas and the list of attendance during the consultation meetings; and

6) there is also annexed a copy of notification both in the Kenya Gazette and

Newspapers of the preparation of the Regulatory lmpact Statement on the impact of
the Regulations on persons likely to be affected by the implementation of the

Regulations, in accordance with sections 6,7 and 9 of the. Statutory Instuments Act.

Way Forward

The Committee having scrutinized the Crops (Irish Potato) Regulations, 201.9 satisfied

itself that the said statutory instrument is in accord with the Constitution of Kenya, the

Statutory Instruments Act (No 23 of 2013) and the Crops Act (No 16 of 20lj) the
lnterpretations and General Provisions Act (Cap 2) Laws of Kenya pursuant to which it is
made and therefore approved it.

The approval was proposed by Hon. Robert Mbui, MP, and seconded by Hon. Ronald Tonui,
MP.

MIN.NO. /NA/CDL/2019/099 PENDING BUSINESS BEFORE THE
COMMITTEE

The Committee considered the following pending business: -
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1. Public Health (Control of Shisha Smoking) Rules, 2017: the Committee was

notified about a letter dated 17'h April, 2019 from the Cabinet Secretary for Health

forwarding Explanatory Memorandum the control of Public Health (Control of Shisha

Smoking) Rules, 2017. The Committee however, noted that the submission was not
accompanied by the said Rules.

The Committee therefore resolved to invite the Cabinet Secretary for Health to
appear before the Committee on Thursday 9'h May, 2019 at 10.00 am to apprise

the Committee on the status of the Public Health (Control of Shisha Smoking) Rules,

2017.

2. Legal Notice No. 127 of 2018 - Ban on importation of used vehicles older than
seven years: the Committee raised concerns that the Ministry of Industry, Trade and

Cooperatives and the Kenya Bureau of Standards failed to complywith section ll(l)
of the Statutory Instuments Act (No. 23 of 2013\ by not submitting LN 127 of 201 8

to the National Assembly for scrutiny.

The Committee therefore resolved to invite the Cabinet Secretary for Industry, Trade

and Cooperatives and the Kenya Bureau of Standards to appear before the Committee
on Thursday 9th May, 2019 at 11.30 a.m. to discuss the Public Notice (importers of
used./second hand road vehicles) on Kenya Standard of Imports Order, proposing to
reduce the 8-year requirement for importation of used motor vehicles.

3. Pre-publication scrutiny of the draft Law Society of Kenya (General) Regulations,
2019: the Committee deferred consideration of the draft Regulations to June,20l9.

4. Draft Judicial Code of Conduct: the Committee was informed that the Judicial
Service Commission submitted evidence of public participation to the National
Assembly on 23'd April, 2019. The secretariat to prepare a brief and present to the

Committee in the next meeting.

5. Non-Compliance by Regulation Making Authorities: The Committee observed

with concern that various regulation making authorities have failed to comply with
section l1 of the Statutory lnstruments Act. The Committee therefore proposed an

amendment to section I I to enhance enforceability of the Act. The Committee to also

write to the Attorney General, the Chief Justice and regulation making authorities on

the requirement to submit instnrments for scrutiny.

An advertisement to also be placed in the local dailies to inform the public about the

requirements of the SI Act.

MIN.NO. /NA/CDL/2019/IOO ADJOURNMENT

The meeting was adjourned at 12.45 p.m. until Thursday, 9th May, 2019 at 10.00am.

HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSON)
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MINUTES OF THE 2OTH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON WEDNESDAY, lTrH APRIL,2019, AT 9.30 A.M. IN KARIBU

CONFERENCE ROOM AT TRAVELLERS BEACH HOTEL, MOMBASA

PRESENT

1. The Hon. Gladys Boss Shollei CBS MP
2. The Hon. Fatuma Gedi, MP

3. The Hon. Robert Mbui, MP

4. The Hon. Waihenya Ndirangu, MP

5. The Hon. Alice Wahome, MP

6. The Hon. Timothy WanyonYi, MP

7. The Hon. Muriuki Njagagua, MP

8. The Hon. (Dr.) Wilberforce Oundo, MP

9. The Hon. Patrick Mariru, MP

10. The Hon. Munene Wambugu, MP

11. The Hon. George Murugara, MP

12. The Hon. Jennifer Shamalla, MP

ABSENT WITH APOLOGY
1. The Hon. Ronald Tonui, MP

2. The Hon. Martha Wangari, MP

3. The Hon. Daniel 142417o, MP

4. The Hon. William Kamoti, MP

5. The Hon. Sammy SeroneY, MP

6. The Hon. Muturi Kigano, MP

7. The Hon. Gideon MulYungi, MP

8. The Hon. Kamket Kassait, MP

ABSENT

l. The Hon. Alfred Sambu, MP

2. The Hon. Abdi Koropu TePo, MP

3. The Hon. Tindi Mwale, MP

IN.ATTENDANCE
National Assembly Secretariat
Mr. Jimale Mohamed

Mr. Dima Dima
Mr. Humphiey fungera
Ms. Alice Kitur
Mr. Anthony Wamae

Mr. Charles Ayari
Ms. Mary Otieno

Third Clerk Assistant

Principal Legal Counsel

Research and Policy Analyst

Executive Secretary

Serjeant at Arms
Audio Records Officer

Office Superintendent

Chairperson
Vice Chairperson
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THE NATIONAL TREASURY AND PLANNING

Mr. Geoffrey Malumbe
Mr. Ronald Osumba
Ms. Irene Muatha
Mr. Lawrence Muthama
Mr. Solommon Ngahu
Mr. Kennedy Pambo
Mr. Ronald Inyanyali
Ms. CPA Isabella Kogei
Mr. Fredrick Mrei

Hon. Rachel Shebesh

Dr. F. O Owino
Mr. Monasi A. Jonahi
Mr. James A Sangori
Mr. Livingstone Bumbs
Mr. Charles Mwirigi
Ms. Stella Kitonga

Senior Deputy Director Accountant General
Chairman, Taskforce, Biashara Kenya Fund
Economist

Principal Budget & Economist
Ag. Principal Accountant
Economist

Senior Ass. Director
Parliamentary Liaison Officer
Monitoring of Policy Service

MINISTRY OF PUBLIC SERVICE, YOUTH AND GENDER

Chief Administrative Secretary
Principal Secretary, SD for Public Service
CEO, Youth Enterprise Development Fund
Director Gender
Deputy Director, Gender
CEO, Women Enterprise Fund
Ministry of Public Service, Youth and Gender

MIN.NO.INNCDLIaO19/088 PRELIMINARIES

The session resumed with a word of prayer at 10.00 a.m.

MIN.NO. INNCDLI}OT9/089 OPENING REMARKS

Remarks by the Chairperson Delegated Legislation
The Chairperson welcomed the delegation from the National Treasury and Ministry of public
Service, Youth and Gender, led by Hon. Rachel Shebesh, the Chief Administrative Secretary, of
the Ministry of Public Service, Youth to the retreat and then requested all participants to
introduce themselves.

She thanked the Chief Administrative Secretary for her availability to engage the Committee on
the proposed draft Regulations. She noted that the retreat would assist Members to expedite the
consideration of the Regulations pursuant to the provisions of Standing Order No. 210 and the SI
Act.

She acknowledged the dedication and commitment of the Members of the Committee on
Delegated Legislation in scrutiny of statutory instruments.

She also thanked the CAS and the entire delegation from the two Ministries for consulting the
Committee prior to publication of the Regulations. She pointed out that engagement with the
Committee is very critical in ensuring all Regulations prepared under the Public Finance
Management,2012 have met the threshold of public consultation and openness.

)
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She thereafter invited the CAS for the Ministry of Public Service, Youth and Gender to make her

remarks.

Remarks by Hon. Rachel Shebesh, Chief Administrative Secretary of the Ministry of

Public Service, Youth and Gender

On her part, the CAS appreciated the Committee for finding time to engage with the Ministry for

the pre-publication scrutiny of Biashara Kenya Fund Regulations. She indicated that the National

Treasury & Planning and the Ministry developed a policy for merging the three existing funds,

namely, Youth Enterprise Development Fund (YEDF), Women Enterprise Fund (WEF) and the

UWEZO Fund into one Fund called Biashara Kenya Fund.

The Youth Enterprise Development Fund (YEDF), Women Enterprise Fund (WEF) and the

UWEZO Fund are currently domiciled in the Ministry of Public Service, Youth and Gender

Affairs.

She informed the meeting that the critical role that Women, Youth and Persons with Disability

Enterprises as well as Micro, Small, and Medium Enterprises (SME's) play in the nation's socio-

economic development, employment creation and contribution to growth of Gross Domestic

Product (GDP), is well recognized in Kenya's economic blueprint, the Vision 2030. However,

the fragmented approach to supporting, financing and developing SMEs, hinders their incubation

and take off, particularly those owned and managed by youth, women, persons living with

disabilities and other minority groups.

The Women Fund has been associated with success unlike the other Funds that had witnessed

challenges in the past. She assured Members that women groups, youth, persons with disability

will not be left out in accessing funds from the proposed Fund. She also pledged that Access to

Government Procurement (AGPO) will be fully be implemented to reach the target Kshs. I

billion in the near future. The CAS concluded by requesting the Committee's support in

finalizing the proposed Regulations.

She thereafter invited Mr. Geoffrey Malombe, Senior Deputy Director Accountant General in the

National Treasury to make presentation on the proposed Fund and its Regulations.

MIN.NO. /NA/CDL/2019/O9O CONSIDERATION OF DRAFT PUBLIC FINANCE

MANAGEMENT (BIASHARA KENYA FUND)

REGULATIONS, 2019

Mr. Malombe presented the draft Regulations as follows -
1. Establishment of Biashara Kenya Fund

i) The Objectives of the Fund are provided for in Reg. 7;

ii) The main sources of monies to the Fund are stipulated in Reg. 4 and they include: monies

appropriated by Partiament for the purposes of the Fund; income-generated from the

proceeds of the Fund; income from investments made by the Fund; grants, donations,

3

a



bequests or other gifts made to the Fund and monies from any other source approved by
the Cabinet Secretary.

2. Management of the Fund

Reg. 8 stipulates the composition of the Advisory Board as foilows -
i) Non-Executive Chairperson - appointed by the President. Qualifications include: a

university degree, not less than ten years' experience in strategic management, enterprise
development, finance, law, accounting, engineering or economics and meets requirements
of chapter six of the Constitution.

ii) 4 Principal Secretaries responsible for National Treasury, Gender Affairs, youth Affairs
and Micro, Small and Medium Enterprises.

iii) Four other persons from outside public service appointed by Cabinet Secretary / Gender
Affairs. Qualifications include experience of not less than 5 years in relevant fietd and
meets requirements of chapter six of the Constitution.

3. Criteria and Procedures

Reg. l3 stipulates the eligibility criteria for each target group to access funds while Reg. 14 (3)
provides the criteria for evaluating loan applications.

Being an affirmative action fund, Biashara Kenya Fund will ensure preferential treatment is
granted to enterprises owned by women, youth, persons with disability and thereafter other
micro, small and medium enterprises will be considered. It is therefore expected that the
provisions of the proposed Public Finance Management (Biashara Kenya Fund) Regulations,
2019 will provide a sufftcient framework for the government to meet its primary responsibility of
ensuring that objects and purposes of the Fund are met.

It is also expected that the governance structures provided in the Regulations will ensure
transparency and accountability of funds.

Plenary Discussions
The following matters arose following the presentation on the Regulations -
l. The Ministry should consider addressing the challenges facing individual funds, improve

their efficiency, resource them adequately and improve on accountability structure instead of
the proposed merger by exploring the possibility of bonowing best practices from Funds that
have performed well, e.g. the women Enterprise Development Fund.

2. The Committee fuither observed that the merger seems speculative and does not provide any
tangible strategies to address the challenges facing the current Funds. The merger will also
result in the loss of identity for women and youth and likely marginalise pWDs;

3. The proposed Regulations should address the perceived biases towards women and youth in
the society that has presumably marginalised older men in the society;

4. The proposed Regulations appear to be punitive to those who have been accessing the Funds
in a bid to encourage new beneficiaries;

4
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5. Members proposed that MPs should be involved in identification and support of different
target $oups since local leaders understand local dynamics.

6- The remedy for defaulters in the proposed Regulations needs to be well elaborated.
7. The merger should guard against private entities and intermediaries trading with the monies

from the Fund;
8. Under Reg. 11 and Reg. 12, the Government should not micro-manage the day-to-day

running of the Fund.

Way fonvard

The Committee advised the Ministry to ensure that the draft Regulations are further reviewed
taking into consideration the deliberations of the meeting and ensure that all concerns raised in
the meeting are captured in a matrix and resubmitted to the Committee for further scrutiny.

MIN.NO. INNCDLI}O19/091 ADJOUR}IMENT

The meeting was adjourned at 12.15 p.m. to be reconvened same day on 17th April, 2019 at}.00
i P.m.

t

Signed Date: . .94[.s8./*E.f.....
HON. GLADYS BOSS SHOLLEI CBS MP

(CHATRPERSON)
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Telepaphic Address: zzgzr
Finance-Nairobi
FaxNo,: Slo833
Telephone: 22122gg
When Replying Please Quote;

NAIROBI
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p{
Ref. No: AG. 13/88NOL V(I05)

Mr. Michael Sialai, CBS
Clerk of the National Assernbly fiA LE
Parliament Building

P.O. Box 3ooo7
NATROBI

26th June,

F,

Dear v tl S**" $<.rq.t

L3
RE: TABLING OF THE FOLLOWING REGULATIONS IN THE I.;!.

t. THE PUBLIC FINANCE MANAGEMENT (BIASIIARA KtrNYA
ruND) REGULATIONS, 2019;

TT{E PUBLIC FINANCE MANAGEMENT (UWEZO FUND)
(REVOCATTON) REGULATIONS, 20 r 9 ;

tIl. THE PUBLIC FINANCE MANAGEMENT (WOMEN ENI'ERPRISE
FUND) (REVOCATION) REGULATIONS, 2019; AND

iv. THE PUBLIC FINANCE MANAGEMENT (YOUTTI ENTERPRISB
D EVELOPMENT FUND) (REVO CATIOI\) RE GULATIONS, 20 I 9.

The Public Finance Management (Biashara Kenya Fund) Regulations, 2019
Legal Notice No. 78 of 2019; the Public Finance Mar,agement (Uwezo Fund)
(Revocation) Regulations, 2019 Legal Notice No. 79 of 2019; the Public
Finance Management (Womerr Enterprise Fund) (Revoc4tion) Regulations.
2019 Legal Notice No. 80 of 2019; and the Public Finance Management (Youth
Enterprise Development Fund) (Revocation) Regulations, 2019 l"egal Notice
No. 81 of 2019, have been published in accordance with the Statutory
Instrunrents Act.

The purpose of this letter therefore, is to transmit to you the published Public
Finance Managenrent (Biashara Kenya Fund) Regulations. 2019 Legal Notice
No. 78 of 2019, Public irinance Management (Uwezo Fund) (Revocation)
Regulations, 2019 Legal Notice No. 79 of 2019, Public Finance Niauagement

\
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(Women Enterprise Fund) (Revocation) Regulations, 2019 Legal Notice No' 80

of ZOt9, and Public Finance Management (Youth Enterprise Development

Fund) (Revocation) Regulations, 2019 Legal Notice No. 81 of 2019 as well as

request you to facilitate the tabling of the Regulations in the House.

Your prompt attention and action on this matter will be highly appreciated'

S;..'rc-s-rYours

DR. KAMAU THU

Ecls.

Copy to:

o ST]RY

Henry Rotich, EGH
Cabinet Secretary
National Treasury and Planning
NAIROBI

Prof. Margaret Kobia, PhD' MGH
Cabinet SecretarY
Ministry of Public Service, Youth & Gender Affairs
NAIROBI

Hon. Gladys Boss Shollei, CBS
Chairperson
Committee on Delegated Legislation
National Assembly
NAIROBI

Dr. Francis O. Owino, PhD
Prinoipal Secretary
State Department of Public Service & Youth Affairs
Ministry of Public Service, Youth & Gender Affairs
NAIROBI

Ms. Safina Kwekwe, CBS
Principal Secretary
State Department for Gender
Ministry of Public Service, Youth & Gender Affairs
NAIROBI
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(Le gislative Supplentent No. 26)

LEGAL No,].ICE No.79
THE PUBLIC FINANCE MANAGEMENT ACT

(No. 18 of20l2)
IN EXERCISE of thc po\\,ers conferred by section 24(8) of the

Public Finance Mauagcmcnt Act, 2012, tbe Cabinet Secretary for the
National Treasury and Planning makes the follorving Regulations-

THE PUBLIC FINANCE MANAGEMENT (UWEZO FUND)
(REVOCATION) REGULATIONS, 20I 9

l. Tlrese Regulations rnay bc citcd as the Public Finance
Management (Urvezo Fuud) (Revocation) Regulations, 2019.

2. The Urvezo Fund established under the Public Finance
Management (Urvezo Fund) Regulations,20l4 is lvound up.

3. (l) Any amounts remaining in the Urvezo Fund shall be paid
into the National Exchequer Account for the credit of the naLional
govcrnment.

(2) Tlre Cabinet Secretarl, shall, rvith tlre approval of the National
Assembly, pay auy deficit in the Fund frorn funds of the national
government in the National Exchequer Account.

(3) Anl, outstandiug loau betrveen the Urvczo Fund and a
beneficiary shall on the comrnencernent of these Regulations, becorne a

Ioan betrveen Lhe Biashara Kenya Fund established under regulation 3

of the Public Finauce Management (Biashara Kenya Fund)
Regulations, 20l9 and the same beneficiary, with the same rights and
subject to thc same obligations and the loan shall be deemcd to be a

single continuing loan.

4. (l) In this regulation, unless the coutext otherwise rcquires-
"Administrator" means the Principal Secretary of the State

Department for the time being responsible for gender affairs or any
other person designated by the Cabinet Secretary, in writing for that
purpose;

"Biashara Kenya Fund" means thc Biashara Kenya Fund
cstablished under regulation 3 clf thc Public Finance Mauagemcnt
(Biaslrara Kenya Fund) Regulations, 20i9.

(2) Subject to paragraph (4), a person rvho, immediately before
the commencement of these Regulations, was an employee of the
Govcrnrncnt serving in the Ulvezo Fund shall serve in the Biashara
Kenya Fund.

(3) Despite I{egulation (2), ernployees of the Government scrving
in the Ulvezo Fund imrnediately before the commencement of these

Regulations shall, upon tlre comrnerrcemenL of thesc Regulations, be
givetr an option to scrve irr the Biashara Ken1,a prn6 and if not
appointed be redeploycd in the public service.

335

I3tlt June, 2019

Citation.

Winding
LN 2l of

uP.
20t4

Transfcr of
outstanding
anrounts.
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(4) Beforc appointing a pcrson to lvholn paragraph (2) applies,
the Adrninistrator, in consultation rvith tlte Public Service Commission,
shall -

(a) require such persou to rnake an application for ernployment
or appointment to thc Fund; and

(b) using the criteria determined by the Public Service
Comrnission, r,et such a person to cnsure that he or she is fit
and proper to serve in the position applied for ir: thc Biashara
Kenya Fund.

(5) A person rvlro, irnmediately before the commetrcement of
these Regulations, tvas an ernployee of the Government serving in thc
Urvezo Fund irnrncdiatcly before tlre cotnmencement of these

Regulations, rvho fails to meet the vetting criteria set under paragraph
(4), may be deployed in the public service.

(6) Notrvithstanding tlte provisions of this regulation, and for as

long as the Adnrinistrator has not appointed staff to serve in the

Biashara Kenya Fund, the staff of tl:e Urvezo Fund shall continue to
perform those functions and their acts shall be deemed to be those of
the Biashara Kenya Fund.

5. The Government Financial Management (Urvezo Fund)
Regulations, 2014 are revoked.

Dated the 3 I st May, 20 I 9.
HENRY ROTICH,

Cabinet Secrctary for tlrc NationalTreasury and Platuirtg.

Rcvocstion.
LN 2tof2014

LEGAL Norrce No.80

THE PUBLIC FINANCE MANAGEMENT ACT

(No. 18 of20l2)

IN EXERCISE of ttre po\\'ers conferred by section 24(8) of the

Public Finance Managetnent Act, 2012, the Cabinel Secretary for the

Nationat Treasury and Planniug rnakes the following Regulations-

THE PUBLIC FINANCE MANAGEMENT (WOMEN ENTERPRISE
FUND) (REVOCATION) REGULATIONS, 2OI 9

l. These Regulations may be cited as the Public Finance

Management (Women Enterprise Fund) (Revocation) Regulations,
24t9.

2. The Women Enterprise Fund established under tlte

Covernmeut Financial Managctnent. (Women Enterprise Fund)

Regulations,2007 is rvound up.

3. (1) Any amounts rcmaining in the Wornen Entcrprise Fund

shall be paid into the National Exchequer Account for the credit of the

national governtnent.

(2) The Cabinet Secrctary shall, rvith the approval of the National
Assembly, pay any deficit in the Fund from funds of the national
governrnent in tlte National Exchequer Account'

Citation

Winding up.
LN 147 of2007
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(3) Auy outstanding loan betrveen the Women Enterprise Fund

and a beueficiary shall on tlte comlnencelnerrt of these Ilcgulations,
become a loan betn,cen the Biashara Kenya Fund establishcd under

regulation 3 of the Ptrblic Finance Management (Biaslrara Kenya Fund)
RJgulations, 2019 and the sarne beneficiary, lvith the sarne rights and

subject to thc same obligations and the loan shall be dcemed to bc a
single continuing loan.

4. (l) In this Regulatiou, unless thc context otherrvise requires-

"Adnrinistrator" mealls ttre Principal Secretary of the State

Departrnent for the time beirtg responsible for gender affairs -or 
any

otller person designatcd by the Cabinet Secretary, in writing for that

Purpose;
"Biashara Kcnya Fund" tneans the Biaslrara Kenya Fund

established under regulation 3 of the Public Finalrce Managetnent
(Biashara Kenya Fund) Regulations, 2019.

(2) Subject to paragraph (5), a person rvho, immediately before

the commencement of thesc Regulations, lvas serviug on cotttract in the

Wornen Enterprise Fund shall, at the commellcement of these

Regulations, sirve in the Biaslrara Kenya Fund for the unexpired
period, if any, of the term.

(3) Subject to paragraph (5), every person rvho, imrnediately

beforc the conllnellcement of thcse Regulations, was atl cmployee of
the Government serving in the Wornell EnterPrise Fund shall serve in
the Biashara Kenya Fund.

(4) Dcspite paragraph (5), ernployees of the Govertlment in the

Women Enteiprise Fur:d irnrnediately bcfore the comtnencemcnt of
these Regutations shall, upon the colnmencement of these Regulations,

be given an option to in serve the Biashara Kenya Fund and if not

"ppoint.d 
by tlie Administrator be redeployed in the public scrvice'

(5) Before appointing a person to rvhom paragraph (2) or (3)

apply, the Adrniniitrator, itr consttltation lvith the Public Service

Cornrnission, shall-
(a) require such person to t:rake au applicatiort for ernployment

ol appointment to the Biashara Kenya Fund; and

(b) using the criteria deterrnined by the Public Service

Cornmission, vet suclt a Person to ensure that hc or she is fit
and propcr to serve in the position applied for in the Biashara

Kenya Fund,

(6) An applicant rvho tvas serving oll contract under paragraph

(2) rvlto fails to meet the vetting criteria set under paragraph (5), shall

be allorved to serve for the rernaining period of the contract or his or

her sen,ices tcrminated in accordauce rvith the terms and conditions of
Iris contract.

(7) A person rvho, imrnediately before the commenccment of tltis

Regulations, \vas an employee of tlre of the Govertrrnentserving itt the

women Enterprise Fund irnurediately before the commcncement of

tlrese Regulations lvho fails to meet the vetting criteria set under

paragraph (5), Inay deploycd in the public service.

Tnnsition of staff
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,

(8) Notrvithstanding the provisions of this regulation, and for as

long as the Adrninistrator has not apPointed staff to serve in the

Biaihara Kenya Fuud, thc staif of thc Wornetr Enterprise Fund shall

continue to perform thosc functions and tlteir acts shall be deerned to be
(hose of the Biashara Kenya Fund.

5. The Government Financial Management (Women Enterplise

Fund) Regulations, 2007 are revoked.

Dated thc 3 I st May, 2019.
HENRY ROTICH,

C ab i n e t S e c r etary fo r t h e N ati o nal Tr e a s t ul attcl P larutittg'

LEGAL NOTICE NO.81

THE PUBLIC FINANCE MANAGEMEN'| ACT

(No.18 of ZAtz)

IN EXERCISE of the porvers conferred by section 24{8) of the

Pubtic Finance Managemcnt Act, 2012, tbe Cabinet Secretary for the

National 'l'reasttry and Plauning nrakcs the follorving Regulations-

THE PUBLIC FINNNCE MENAGEMEM. (YOUTH ENTERPRISE

Ds,v rlopuer.rr FuND) (REVocA'rIoN) IIEGULATIoNS, 20 I 9

l. 'l'hcse Re gulations rnay be cited as the Public Finance

Managemeut (Youth Enterprise Developrnent Fund) (Revocation)

Regulations,20l9.

2. The Youth Enterprise Fund establislled undcr the Go'r'ernment

Financial Managetnent (Youth Enterprise Development Fund)

Regulations,2007 is rvound uP.

Rcvocation.
LN 147 of2007

Citation.

Winding up.

LN 167 of 2006

Transfcr of
outstanding
amounts.

Rcvocation.

LN 167 of2006

3. (l) Any amourlts remaining in tlre Youth Enterprise

Development Fund shatl be paicl iuto the National Exchcquer Account
for the credit of the uatiotral goverlrlrlent.

(2) The Cabinet secretary shall, rvitlt the approval of the National

Assembiy, pa)' ally deficit in the Fund froln funds of the national

govemrnent in the National Exchequer Accouut.

(3) Any outstanding loan betrvcen the Youth Enterprise

Developrnent Fund anct a beneficiary shall on thc cotntnencetnellt of
these Regulatious, bccome a loan betrveen the Biashara Kenya Fund

establishecl under regulation 3 of the Public Finance Management

(Biashara Kenya Fuud) Regulations, 2019 and the same beneficiary,

ivith the sanre rights aud sudect to thc sarne obligations and the loatt

shatl be deerned to be a single corltinuing loan.

4. The Government Financial Managemettt (Youth Enterprisc

Development Fund) Ilegulatious, 2006 are revokcd'

Dated the 3 1st MaY , 20 I 9 '

HENRY ROTICH,

Cabinet Secretary for the National Treasury and Planning
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BACKGROUND AND EXPLANATORY MEMORANDUM FOR THE PUBLIC
FINANCE MANAGEMENT.(BIASHARA EENYA FUND) REGULATIONS,
2018 AND THE LEGAL NOTICES ON THE REVOCATION

A. TIie Purpose of Public
Regulations, 2018;

Finance Management @iashara Kenya Fund)

The purpose of these Regulations is to provide a one-stop shop for targeted groups

looking for business loans from Governrnent, to irnprove effectiveness and to

elirninate overlaps. The overarching goal is to enhance econornic participation of
youth, women, people living with disabilities, and Micro, Small and mediurn

enterprises in creation of jobs and general economic development. The Fund is

envisaged to take advantage of economies of scale, leverage on the branch

networks and other products that were provided by the targeted Funds for rnerger,

while avoiding duplication of functions and efforts.

2. Biashara Kenya Fund's mandate will be to provide affordable financing, business

support services, affordable commercial infiastructure, and market linkages to

enterprises owned by Youth, Wornen, people living lvith disabilities and micro,

small, and rnediurn enterprises.

3. The Fund's interverrtion in supporting SMEs is expected to achieve the following

outcornes:

a. improved household income of the targeted groups;

lr. expanded access to affordable credit;

c. increased capacity building and skills developrnent;

d. fonnalized and mature SMEs in retail trade;

e. strengthened SMEs industry;

f. irnproved ICT infrastructure, facilities and services;

g. expanded rnarket linkages; and

I
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h increased uptake of Access to Government. Procurement Opportunities

(AGPo).

1. To achieve this purpose ,.the l,tegtrlations in particular:

: i. specify Lhs,sources, expenditnre, capita.l, object and purpose of the Fund;

j. prc.,vide guidarrco on the adrninistration and managcment of the Fund;

k. establish the Bi.ashara I(enya Fund Board to oversee the Fund.and advise

the Cabinet Secretary on the proper and effective performance of 'the

. Fund:

l. provicle. for the withclrawals frorn the Fund,

. rr. specifl the loan eligibility criteria, application procedures, conditions for

disbursement, interests and loan repayments

. n. provide for investments of the Fund

o. provides lor rqtelttion of receipts and earnings of'the Fund

p. provide-s ftrr otf'ences airci penalties

q. provide for tlte rvinding up of the Fund.

B. The Legislative CoItte-xt:

5. The National Asserrbiy delegated the duty to establish national public funds to the

Cabinet Secretary responsible for finance with the approval of the National

Assembly. This is provided for under Section 24 (4) of the Public Finance

Management Act, 2012. Torvards this end, this Fund is proposed for establishment

under this section.

6. In addition, these Regulations are intended to operationalize Articles 27, 55(b)(c)

and 56(bxc) which provides for affinnative action programmes and other

resources in respect to disadvantaged groups and youth aimed at ensttring

equitable development of the State.

7. Towards this end. the following affirrnative action Funds are proposed for rnerging

into Biashara Kenya Fund:

i

t

2



a

,

a

' a. Uwgzo Fund'established under the legal Notice No'21 'of ,21st

February 2014'pursuant to the PublicrFinhnce Managernent Act (No 18

' 
.' b. Youth Enterprisc Developrnent Fund established under Legal Notice

No. 167 pursuant to the Governrnbnt Financial lvlanagernent Act (No. 5

of 2004). The Fund was then transformed into a State Corporation

under the Ministry of Public Service, Youth and Gender Affairs in

2007 and hence operates under two legal regimes.

c. Women Enterprise Fund established under legal Notice No. 147 of

3rd August 2007 pursuant to the government Financial Management

Act (No.5 of 2004).

8. Therefore, the establishment of Biashara Kenya Fund through the proposed

Regulations to merge these Funds will also require revocation of the following

legal instrurnents:

a. Legal Notice No. 147 under the Governrnent Financial Management

Ad,2Al2;

b. Legal Notice No. 167 under the Governurent Financial Management

Act, 2012 and the Executive Order Legal Notice No. 63 of 2007; and

c. Legal Notice No 2l under the Public Finance Management Act,

2012.

9. The National Treasury also cornplied with the provisions of the Statutory

Instrurnents Act while preparing these Regulations.

C. Policy Backgrouncl

10. The policy foundation for creating Biashara Kenya Fuhcl as the Government's

principal Funcl for clevelopilrg SMEs, especially those owne<i b), Youth, Womett

and persons living with disabilities, is the Vision 2030. Further, there is a critical

tink befween the Fund, the SMEs and the socio-economic ernpowertnent agenda of

the Government that feeds into the four broad areas: increasing rnanufacturing

share of Gross Domestic Product frorn 9.2 percent to 15 percent through

J
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.ilror)loling busiqresseg arrd'el'rterprises; ensur.ing .tbod security in the country;

building one (l) miliion hcusing u.rtits: and ensuring 10070 health.coverage.over

the next five 1,ears. . :

l1 The.Presidential j'as[,Ior.Qc.'on ]Jatrastatal llelbruis,20i3, recollur,ended the merger

of trll Frtrids ancl initiatives .for suppotling, financirtg and developing SMEs.

including - tlic lviicro anC Surail. Enterpl'ises Authoritl,, .Youth Errterprise

Development h'uird (YEDF), Wcrnen Enterprise FunC (WEi:) ariC.t!re lJwezo Fund

.to fontr,Biashara Ken1,a Fund. All these I;unds have.the same objective of

. clevelop-'ing Nlicto, ,Snrall and Mcclium Scale linterprises, rvith a greater ernphasis

to tliose owned b,v youth, 'women.and persons living rvith disabilities. I'hcrefore,

the l(egulations are intendeci to operationalize the Presidential Taskforce on

Parastatals Reform Report, which rvas ad.trpted by Governntent in 2014.

i2. 1-l'te critical. rcrle tiui. ycrulh. wonrefl, .pcrii(-in.s with disrrhilities enterni:ises and

rnic:r'o. silrall. aud rr:cdiuur linterprises (Slr4ti's).piav in.rhe nation's ecouomic

developrnent ano cmpioyrnent creation is well recognized irr Kenya's econouio

bi,-reprinl. the Visiorr ?,030. aud tire Big [:our, argenda. .l'hc souio-cconol]lic

empowennent: of' .tire inai'ginalized grolrps is .air .itnportant aqeuda of the

Governrlrent. Over the past ten years, the Governrnent has been supporting

expansion of financial access and lncluslon of wornen, youth, people living rvith

disabilities and ottrer groups through afli'rnati.re actiott Funds.

i3. While rhese initiatives have recorded significant socio-economic irnpact, their

fragrnented approach to supporting, financing and developing SN{Es, hat,e

hindered the incubation and take off of enterprises; particulariy' those owned and

managed by yor-rth, wornen, persons living with disal,ilities and other rninorities. In

addition, the segitrented allproach ha,s resulted into cluplication of roles and

challenges in governance.among the F-unds that have iesulted to high repaynrent

defaults. 
.

14. Therefore, the Goverrunent.intends to rnerge the affirmative action F-unds into one

Fund (Biaqhara I(enrva Fund) irr orrler to provide a r-'rne-stop shop for targeted

L
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groups looking for business loans frorn Governrnent, to irnprove effectiveness and

to eliminate overlaps. The overarching goal is to enhance econolnic participation

of youth, worlen, people living with disabilities, and micro, small and medium

enterprise in creation of jobs and general economic development. The Fund is

envisaged to take advantage of economies of scale, leverage on the branch

networks and other products that were established by the proposed Funds for

merger, while avoicling duplication of functions and efforts.

15. The services offered by the UWEZO Fund. Youth Enterprise Development Fund

and Women Enterprise Fund will be accessible to the beneficiaries through the

Biashara Kenya Fund once they are wound-up. Biashara Kenya Fund will be

larger and will prioritize enterprises owned by the youth, worten and persons

living with disabilities. This is irnportant, especially to the youth who are largely

not organized into 'groups' (as is the case for women), as they can access the Fund

as sole proprietors.

D. Public Consultations

16. While preparing the Public Finance Management (lliashara Kenya Fund)

Regulatiorts,20l9, consultations lvere done with key stakeholders and their input

taken into account in finalization of these Regulations. Some of the key

stakeholders' consulted included: are Chairpersons and Chief Executive Officers

of the Funds being rnerged; Ministry officials responsible for policy in Ministry of

Industry, Trade and Cooperatives ancl Ministry of Youth and Gender Affairs. In

addition, consultations were also held with the National Assernbly's Committee on

Delegated Legislation. The Task Force members were also drau,n frorn the

different relevant institutions in order to enhance consultations clu,:ing

development of the Regulations.

17. It is irnportant'to appleciate different stakeholders had different views especially

on the tnode of implementation of the Biashara Kenya FunC, but largely agreed on

the need to provide a one stop shop.

E. Guidance

l
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18. 'Ihc Naticnal 'freasury and the Administratcr of the Fund (Principal Secretarl'/

. Gendet .,{.flairs).tvi!l'ser,rsitize. .stakeholders ilrcludir'rg Pat'liatneirt, ac()orrnting

office.rs, of N.ational artri Cornty g(.,'vernments and the gerreral public, on the

process of apcessing thc: .Biashara li.enya i)und, the accpuntability mechanism. tlie

morrir.r.ring rrrd evaluetion rnechanisur and dte neecl Lc dlrsut'e regular reporiirrg tc,

f-rirtfu [ Jrillst:s of Pat'i i ir inertt.

I?. Peyfor,nlance IVIonit6r.ing and.EvaluatioU oflthe Biashara Kenya Fund

19. 'i'ne'Nriionii -i'rerstiry sii:ll rroirittir the applicrttiorr of tire Eias:hiira Ktnya .Firnci

rescurces. This wili be done ttrrough quarferl.r' l'eI,orts strhrnitied by ihe

A,irninistrator of tlic ):und. ln additioir, the Fund Secretariat sl'iall be responsiblc

ibr irnplernenting the Funci and vrill also carr)/ out regrrlar mcnitcling and

evaiuatiorr of the specific programmes, pro.jects and initiatives funded through thc

Funci.

G, Nationtr!TreasrtrJ,Contact['erson.

2L'1. I'he contact p:rst:lr et rlie l.iat.ional Treasury is the Cabirret Ser:retary, Ir{r. FIenry

Ru,,ii;ii, EGii t,,' tlre .Dlinr:ipai Secretary. Dr. I(iunar.r'l'trr.rgge. (-.BS
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