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CHAIRPERSON'S FOREWORD
ihis report contains the proceedings of the Dcpartmental Committec on Justicc and Legal Affairs on ils
considcration of the Pcnal Code (Amcndment\ Bill (National Assenbly Bill No. 56 of 2022) which was

published on Wedncsday 166 November,2022.

The Bill was read for thc first time in the Housc on Wednesday 8't M&ch, 2023 and thcre!fter commitled
to thc Dcpartmcnlal Comminee on Juslicc 8nd Lcgal Affairs for consideration and reporting to the Housc

pursuant to the provision olStanding Order 127.

The Bill has two (2) clauses and seeks to am€nd the Penal Code Cap. 63 by repealing scction 182 which
prcscribcs the offcncc ofidlc aod disordcrly persons. The proposal aims to protect mcmbers ofthe public
from unwarranted harassment implicated upon them by law cnforccrs.

In compliance with Anicle I l8(b) ofthe Constitulion and Standing Order 127(3), thc Clcrk ofthe Nalional
Ass.mbly placed an advenisement in the prinl mcdia on Friday 106 Mafth,2023 inviting the Public to

submit memoranda by way ofwrittcn stat.mcnts on oath (affidavit) on the Bill. In addition, the Clcrk of
thc National Assembly vidc lctter datcd 27'h March, 2023 of Ref. No. NA/DDC/JLAC/2023I03 | invitcd
key stakeholders to submit views on the Bill. The memoraflda wcrc to bc rcceived on or before Friday 24'l'

Varch, 2023 at 5.00 pm (E8st African Timc). By the clos€ ofthc submission deadline, the Comminee had

rcceived seven memoranda.

Furlhcr, lhc Commincc invited kcy shkcholdcrs to sttend a public panicipation forum on Thursday 4rh

May,2023 vide letter datcd 256 April, 2023 of Rei No. NA./DDC/JLAC/2023/039. The Judiciary, the

National Police Service, thc Indep€ndent Policing OversiShl Auth orily (IPOA), Uraio Trust and Mzalendo

attcnded the forum and gavc their views on thc Bill which thc Committce considercd in thc preparalion ol
this rcpon.

while considering the Bill, the Committcc obscrved from a majority of the submissions received that

Scction 182 of thc Pcnal Code has becn abuscd by law cnforcancnt agencics to haiass thc public and

infringe on fundamcntal humar rights and frcedoms- In this reSard, thc Commincc is in agrecment with
thc sponsor ofthc Bill thal the section bc rcp€aled.

On bchalfofthe Depanmcntal Committcc on Justice and Legal Affairs and pursuant to thc provisions ol'
Standing Order 199(6), il is my pleasant privilcge and honour to present to this Housc the Rcpon oflhc
Committcc on its considcration ofthc Penal Code (Amendmcnt) Bill (National Assembly Bill No. 56 rl
'022l. The Committee is gr8teful to the Officcs of fie Spcaker and Clerk of thc National Ass€mbly for

the logisticrl and tcchnical suppon accordcd lo it during its considcmtion of thc Bill. Thc Committee
further wishes to thank the Kenya Law Rcform Commission (KI-RC). the Kenya National Commission

on Human fughts (KNCHR), the lndependent Policing Oversight Authority (IPOA), the Attomey ceneral.
the Law Society of Kcnya (LSK), the National Police Service, the Judiciary, Uraia Ttust and Mzalen.h,

for submitting mcmomnda on the Bill. Finauy, I wish to exprcss my appreciation to the Honourable

Membcrs of lhe Committec and the Commince Secretarial who made useful contributions towards the

pcprration and production ofthis rcport.

It is my pleasure to rcport that the Comminee has considercd the Penal Code (Amendmcnt) Bill (Nattund
Astembly Bill No. 56 of 2022) and have the honour lo report back to the National Assembly with the

recommendation that thc Bill be approved without amendments.

Rcporl of lh. Dcprrim.rtrl Commill.. on Juiticc rnd lr8.l Aff.irt on ihc Contid.rslion ol lh. P.nol Codc

(Amcndncrt) Bill flvdrlrnal Ast.nblf D l No. 56 ol 2022)
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CHAPTER ONE

I PREFACE

l I EttrblirhEcrt of ahe ComEittcc

l. The Dcpanmental Commince on Justice 8nd L€8al Affairs is onc oftwenty departmcntal commillces

of thc National Assembly established undcr Strndlng Ordcr 216 whose maodate puEuant to the

Strndirg Ord.r 216 (5) is as follows:

i. To invesligate, inquire into, and reprt on all matters telating to the montlate.

monagement, activilies, administrotion, operations andeslidales ofthe assigned ninisrrier

and departments:

ii. To sludy the progranme and plicy objectives of minklries ond departments and thc

eflict iveness o/ thc implementation ;

iii. To, on a quarterly ba$is, monilot and report on lhe hnpledentalion olthe nolional budgel

in respecr of i,s mazddle;

iv. To study and review all legislation rc/errcd ro ;

v. To study, assess and analysc lhe relative success of lhe minislries and dery menls os

measured by lhe resulls obtoined as compared wilh thei stdted obieclives;

vi. To investigale and inquire inlo all fiollers reloling ,o ,he assigned ministries and

deportmenls as lhey may deem necessory, and as may be relened to them by the House;

eii. To eet ond report on oll oppoihlments vhere lhe Conslilulion or any law rcquires lhc

National Assembly to approve, ercepl lhose undet Slonding Order 20.1 (Conmittee on

Appointments):

viii- To examine lrealies, agreemeals ond convcnlions;

ix. To make reports and recommendations lo lhe House as oflen as possible, inclu<ling

recomfiendat ions of proposed le gislal ion ;

x. To consider reports o/ Commissions and Independen! Ofrices submitted to the Hourc

puBuanl lo lhe ptorisions o/Article 251 ofthe Conslilulion: ond

,i. To examine any queslions raised by Members on a moller \aithin ils fian.lale.

R.port of th. Dcp.rtmcnlrl Commitlc. or Jurllc! rnd L.grl Aflilrs oo lhc Contidlrrlion of lhc P.nrl Cod.

(Am.ddm.nr) Bill /Ardrirnnl.ass.nrbu Blll No. 56 o12022)
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1.2 M.ndrte of the Committce

I ln rcordance with the Second Schedulc of thc Standing Orders, thc Committee is mandatcd to

contiderl:-

a) 'l hc Judiciaryl

b) Tribunalsl

c) Access to Juslice;

d) Public prosecutions;

c) Ethica, tntcgrity and Ari-crnuption;

f) Correctional scrviccs;

t) Community s€rvice o.ders and witness protcction;

h) Constitutional Affairs:

i) Sovereign immunity;

j) Elections including referenda;

I) I lurnan rights;

l) Political partics; and

m) lhc Stalc Law Omce' including insoivcncy, law rcform, public trusteeship, malriagcs atld lcgal

cducation.

i. In crccuting its mandatc, th€ Commitlcc ovcrsccs thc following MinistricyDepaflmcnts:

8) Statc Dcpartsnent ofCorrectional Scrviccs;

b) StaIc t aw OIfice and Departmcnt ofJusticc;

c) Thc Judiciary;

d) Judicial Scrvice Commission:

c) Oflicc ofthe Director ofPublic Prosccutions;

0 Ethics and Ani-Corruption Commission;

d Indcpcndent Electoral ard Boundalics Commission;

h) Commission on Administrative Justicc;

i) Omce of thc Registrar of Political PErti6;

J) Witncss Protcction Agency;

L) Kenys Nationsl Commission on Human Rights;

l) Kcnya L8w Rcform Commission; and

I Nationll Arscmbly Sranding Orders.6'i Edirion

Rcpofl of lh. Dcpartmcnl:l Committ.c or .ruliice rnd LcSrl Afflirs on lte Conlidrr.tion of thc Pfnal Cod.

(Anrc.drctrf) ltill/,vdrn nnt.{xse 
'bh 

Aill No.56of2022)
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m) Council of Lrgal Education.

R.port ol lb. Dlprrtm.ntal Committc. or Jurtlc. rnd tr8rl AlTrirr on th. Conridcrilion oI thc P.nrl Cod.
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1.3 CommitteeMembership

I 'Ihc Depanmental Commillee on Justice and l-egal Affairs w.ls constituted by thc llousc on 27'l'

October.2022 and comprises the following Members:

Chairperson
Hon. Murugara Ceorge Gitonga, Ml)

l haraka Constituency
UDA Party

\lent hcn

llol. Maalinr l'arah. Ml)
lhdarh (iusrilucncv
Wl)M-Kcnr a

IIon. Francis Kajwang' -l-om Joseph, MP
Ituaraka Consliltlency
ODM Parn

Ilon. Juocl Mohanrcd. CBS. MP
Suna l'bst Conslilucncy
ODM Prrtv

llon. (Dr.) Otiende Amollo, SC, MP
Itaricda Constituency
ODM Psrty

llon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
tJDA Prrtv

llon. Muchira Michacl Mwangi, MP
Ol Joro& Conslilucncy
UDA Prrtv

llon. Muriu Wakili Edward. MP
Catanga Constilucncy
U DA Pe rtv

Ihn. Maina Jane Njeri, MP
Kiriryasa (CWR)
UDA Partv

llon (iichohi Kaguchia John Philip. MP
Mr.rkurwcini Constituency
UDA Psrtv

Hon MoSaka Stephen M, MP
West Mugirango Constituency
Jubilee PrrtY

Hon. Adcn Daud, EBS, MP
wajir East Constituency
Jubilee Party

Hon Siyad Amina Udgoon, MI'
Carissa Township (CWR)
Jubilcc Pertv

llon. Makali John Okwisia. MP
Kanduyi Constiluency
FORD-Kcnva

lacport ol thc Dcprnmcntal Commilte. oo Jusricc .nd L.8rl Affcirt on the Coosid.rrtion of lhc Pcnrl Cod.

(,\mcrdmcrr) llill r/rY.,fi,t,ul /tt:eDhlt Aitt 
^"t,. 

56 ol 2022)
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Vice-Chrirp.r!on
Hon. Mutuse Eckoma3 Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Prrty



,,4 Committc.Sccretrrira

5. Thc Commincc is well-rcsourccd and facilitatcd by the following staff:

Mr. Douglas Katho
Cl.rk A3!i!trrt I/H..d of S.crct.ri.t

Mr. Ronald Walala
Senior LeSrl Counsel

Ms. Vivienne Ogega
Resc.rch Officer III

Mr. Stanley l,agal
Senior Serjernt-At-Arms

Ms. Faith Jully
Public Commuricrtion Oflicer III

Mr. Antony Kariuki
Serjesnt-At-Arms

Mr. Omar AMirahim
Fisc.l Anrlyst ll

Ms. JaelAyiego
Clerk Assislrnt III

Mr. Abdikafar Abdi
Clcrk Assistrnt Il I

Ms. Fridah Ngari
Medi, Rehtion3 Omccr lll

Mr. Peler Mutethia
Audio Officer tll

Mr. Alex Amwatta
Hansrrd Rcporter III

Mr. Alvin Ochieng'
Research Ollicer III

Mr. Silas Opanga
Ilansard Reporter III

R.porl of rh. D.prrlmcnt.l Commltt.. on Juraicc rnd Lgrl AlTiir! on lh. Contidc lion of lh. Pcnrl Codc

(An.ndm.nr) Bill (/Vrrrrral Ass.ntblr E l No. S6 0/2022)
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CHAPTER TWO

2 OVERVIEW OT' THE PENAL CODE (AMENDMENT) BILL (NATIONAL

ASSEMBLY BtLL NO. 56 OF 2022)

2.1 lleckground

6. The Bill which was sponsored by Hon. David Gikaria, MP was publishcd on Wcdnesday l6'i

Novenrber, 2022 and rcad for thc first lime in the House on Tuesday 8'h March, 2023. lt was

frcreallcr committed to the Departmcntal Committee on ,ustice and Legal Aflbirs.

2,2 Summery of Lcgrl Provirior!

7. Thc Penal Codc (Amendment) Bill sccks ro amcnd thc Pcnal Code, Cap. 63 by repealing Section

182 which provides for thc offence of idle and disorderly pcrsons as follows:

''The lblloving pc'].ons

u) Ew|y cod on pt'oslilulc behaving in a disorderly or in.lecent manner in
anl public place:

h) Ewry pcrson c.ratng, pro.urtng tt !n.ou,ogin( un) peryon to bcg ot'

g. her ulms;

c) Dclctel by Act No. 6l ol 1968. s 22,

d) Et'ery person who publicly conductlr himtelf in a manner likcly to cause o
breach of the peace;

a) Evcry person $ho tithout lawful excuse puhlicly does ony imlecent oct;

) Every penon u,ho in any public ploce solicits fitr immoral purpose:

g) Delered by Acr No. 6l of 1968, s.22,

Shall bc deened idle and disorderly persons, oad are gtilty ofo misdemeonor and

ore liable for the lirst o.flence to inprisonment for one Donlh or to a fine not

ercecding onc hundted shillings, or to both and for every subscquent ollence lo
mpri,'onmcnt lor one yeor "

R.porl of lhe D.I,irtm.,|rrl Committec on Juslice rnd l..grl Affrir! or the Conlldcra(ion of lhc P.nrl Cod.

(Amrrdmcnr) Bfll/.\hrr, l tts.,hlt Bill no. 56 of 2022)
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legrl Fr.Itrcwork otr Public Prrticlp.tioD

7. Article I I 8 ( I Xb) of th€ Constitution pmvidcs that I

"Pfiliafienl sholl lacilitale public pa icipation and involvemenl in rhe legisloli\e ond

othet b'atihess of Parlionenl and its Commitlees."

8. The National Assembly Standing Ordcr 127 (3) and (3A) stipulates that:

''(3) The Departmental Committee lo which o Bill is committed shall locilitate public

potlicipdrion on ,hc Bill thtough an opprop ale ,nechanirn including-

(a) in ring submbslon ofmcmoraada;

(b) holdlng psblic hca ryt;
(c) consulting relevant sto*eholders in o seclor: ond

(d) cortsulting experts on technicol subjects-

(3A) The Departnental Conmittee shall ldtz into accounl lhe view and recommendolions

of the public under paragraph (3) in its rcpo lo the House."

3.2 Memorrrdr Received on the Pcn.l Code (Amerdmcot) Bill' 2022

9. Pursuant to thc aforcmentioncd provisions of law, the Clcrk of the Nalional Asscmbly placed

an advcrtiscmcnt in thc print mcdia on Friday lob MaEh,2023 inviting thc public to submil

mcmoranda by way of written statcmcnts on thc Bill. Funher, the Clcrk of thc National

Assembly vide lcttc.s dated lTth March, 2023 and 25th April, 2023 of Rcfercnce Numbers

NNDDCIILAC?0?3/o31 and N,{DDCIL ACn0Bl039 invited key stakcholdcrs to submil

views on thc Bilt and a(end a public participation forum on Thursday 4'h May.2023

rcspectivcly.

l0.To this end, the Depanmental Committee on Justice and Legal Affairs rcceived nine

memoranda from the Judiciary, thc KLRC, the KNCHR, thc IPOA, thc National Police

Scrvice, the Attomey General, lhe LSK, Mzolendo and Uroia Ttusr- The memoranda are

anncxed to this rcpon as Annetura 7.

ll.The Judiciary; the Indep€ndent Policing Ovcrsight Aulhority: the Kcnya Law Rcfornr

Commission; thc Kenya National Commission on Human Rights; lhe Altorney Cencral;

Mzalendo and Uraia submitted Mcmoranda in support ofthe proposed rcpcal.

R.porl of th. D.p.rlm.nl.l Commitl.. on Juttic. ind Lcgrl afTriB on th. Conlid.rtllon of lh! P.!.1 Cod.

(Arncltdm.nr) aiu Avrrlarrdl Astcmbly B lNo.J6of2022)
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12. The .rudici0ry submined thal the Na(ional Council on the Administrarion of J stice (NCAJ)

h s notcd that it has idcntilied slveral petty ollenccs thar should bc dccriminalized. 'lhey

supporled lhc proposcd repeal but notcd that thc scction also makes il a crime lo cause, paocurc

or encourage any person to beg or Bather ahns. According to the Judiciary, a total repeal ofthc

section would result in a gap in the punishment ofpersons wlro encourage childrcn to bcg on

lhc strcets including human lralfickers. Thcy urged Parliament to undertake a more

comprehensive review ofthe Penal Codc to repeal other petty offences.

I l. According to thc Indepeadeat Policiag OveBight Authority, the provision creates an avenuc

for human rights violations and is vague and arnbiguous, making it susceptible to abusc by law

anfbrcemenl otiicers. Its repeal would enhance relations between the public and police and

rllo$,the police to focus on invcstigations ofserious crimes as opposed to bcing bogged down

t ilh handling petty oflbnccs. It was their submission that alleged petty oflenders expericnce

hurneur rights violations including l'alse ancsts and arbitrary detention at dill'erent stages ol lhe

jtrstice system including during arrest, delention betbre trial, trial and somelimes, during the

post-trial period. IPOA noled that in the Financial Yea. 2021 12022, it rcccivcd294 complainrs

ofhamssment and 126 complaints ofwrongful detention, rcpres€nling the third highesr numb€.

ofcomplaints lodSed with the Authority during lhal !'inancial Year. The trend is also rcflecled

in an audit conducted by the Nalional Council on Administrative Justice which established thal

68% of entries in police cells relate to petty oft'enccs and a funher 45% of arrests of mainly

peBons ol-low income were carried out during the weekend. This, according to NCAJ,

contributes to clogSing of thc justicc system wherc 30olo ol cases in coun relate to pelly

oll'ences.

lil. The Kcnya Lrw Rcform Commklion noted that Kcnya is one of thc few African countrics

lhat were under the British colonial rulc that maintain vagrancy provisions in the Penal Codc.

ll was their submission that the section sought ro be repealcd was last amended by section 22

ofthe Vagrancy Act. No. 6l of 1968 (which was later rcpcsled by the Statule t aw (Repeals

and Miscellaneous Amendments) Act, No. l0 of 1997). Consequently, KLRC was ofthe vicw

that the section and other similar oncs should also be repealed. They refened to previous

relbrms and pronouncements ofthe cou swith regard to vagrancy offences including the 2016

NCAJ audit of the criminaljustice system in Kenya which established thal thc criminaljuslice

syslem was skewed against the poor and that morc poor peoplc than rich pcople were arrested,

charged, convicted and senl to prison. Additionally, KLRC noled that lhc High Court in

R.porl of lh. D.I.rrmcnral Commitle. on Juilic. rnd L.Eel Aflsl13 on lh. Corsidcrrtion of lh. P.n.l Cod.

(Axne.dm.nr) Bill /rv./,anol Axsc,'tbl.r Slll No, 56 t'f2022)
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Coastltuliodal Pctilion No. l1 of 2007 q\lestioned the sustainability of the offence oi being

idle and disorderly in thc statute books save for the rcason of being a fertile provision for the

police to use as a tool to infrirrge and or violate the right to equality and non-discrimination

undcr Aniclc 27 ofthe CoNtitution.

15. Thc Kcnyr N.tionrl Commi$ioD on Humrn Right! notcd that the proposal is in line with

lhe cfforts ofthc NCAJ to decriminalize p€ny offcnces and will, among others, decongcst the

prisons, rcduce backlog of cascs in coun and rcduce human rights violations to the suspeclcd

perpetmtors. lt was their submission thal the proposed rcpeal is in line with the Principles on

lhe Decriminalization of Peuy Ofences in Africa. Th. Principles note, among others that-

(a) petty offences discriminate against pcople on thc basis that they are poor, are

vulnemblc, arc part ofa key population, or on account ofthcir gcndcr, agc or disability:

and are Ltscd to punish, keep separate, control and negativcly aflect the dignity of

people because ofonc or morc aspccts ofwho thcy srci

(b) people living in poveny are at high risk ofbcing arrcstcd fo. a petty olTencc b.cause

they pcrform lifc-sustaining activilies in public placcs;

(c) by arrestinS and detaining pcople for petty offences, Afiican countries reinforce the

idca that p.ople uofairly talgeled by these laws arc nol Gsp€cted and do not h8ve thc

samc right to dignity 8s othcr peoplc;

(d) sanctions impos€d for petty olfences can affect a person's dignity, and can cause people

to cxpcricnce ill-treatment. Thc Commission thercfore adviscd African countries lo,

among othcrs, decriminalisc ccnain p€ny offcnces; providc altcmativcs to arrest for

p€ny offcnccs thst are not dccriminaliscdi and address thc rool causes of povcny and

othcr forms of marginalisation tather than criminalising activities that are caused by

poveny and marginalisation.

16. KNCHR further submincd that the amendments to thc Penal Codc contained in thc Statutc

Law (Misccllaneous Amcndments) Bill, 2022 be included in the proposal by the Hon. Gikaria.

They furthcr proposcd that thc Committcc include in the Bill a rcpcal of section 226 of the

Pcnal Codc which providcs for the offcncc ofattcmpting suicide, a misdemeanour punishablc

by imprisonmcnt for a tcrm not excceding two ycars, or a fine or both. ll was their vicw lhat

criminalization of ancmpted suicide is tantamount to discrimination against persons with

disabilities and is conrary to the constitutional requiremenls on thc right of persons to the

highest attainable standaid of healthcare under Article 43 of thc Constitution of Kenya, the

R.port of lhc D.prrhcntsl Committc. or Juttkc trd 1,.8i1 Aff.in on lhc Contid.r.tlon of th. P.ntl Code

(An.ndm.rl) Bill (/vorrorrdl Ats. blJ Blll No.56ol1022)
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right to equalily before the law and non-discrimination on the basis of hcalth status and

disability under Articlc 27 ol the Constitulion; the righr ro human digniry under Anicle 28; rhe

rights of persons with disabilities as prolccled in Article 54: and the protection of the besl

intercst ol the child as well as the rights of the child recognized in Arlicle 55 o[ rhe

Constitution.

17. The Attor[ey Gener.l subnrirted thal thc provisions of section 182 arc nol necessary as its

prohibitions are alrcady comprehensively provided for in other sections ofthe Penal Code and

ilr penaltics conflict with pcnalties provided for similar offeoces. According to the Attorney

ocncral-
(a) section 182 (a) which p.ohibils common prostitutes from bchaving in a disorderly or

indecent manncr in any public place is discriminatory becausc it spccifically targets

proslitutes yet other pcople could also behave in a disorderly or indeccnt manner;

(b) section 182 (d) which prohibits a person tiom publicly conducring himsclf in a manncr

likcly to causc a brcach ol thc pcBcc is not necessary as other provisions in the Pcnal

Codc provide for breach ofpeace, including section 94 on offensive conduct conducive

to brcaches ofthc peace and section 95 on threatening breach ofthe peace or violencc;

(c) section 182 (e) which prohibits a person from doing an indeccnt act do€s not dcline

what constitutes an "indecent act" and therefore allows rcom for enfbrcers to

subjectively interprct the ingrcdients ofrhe offcncei and

(d) s.ction 182 (f) which prohibits a pcrson who is in any public place from soliciting for

immoral purposes is unnecessary as section 153( I ) (b) provides for the offence ofliving

on eamings olprostitution or soliciting.

It. Aubndo notcd that thc prcposed rcpeal is alrc aligned with Arriclc 9( I ) of thc Intcmationsl

Coovention on Civil and Political Righs, which Kenya has ratified. The Convcntion prohibits

arbitrary arrest and detention. lt was their submission that the section-

(a) is outdated, vague. and allows for misusc in is application thereby leading to violatior

of thc constiiutional rights of individuals through arbitrary arrests, harassment and

unrcasonable bail termst

(b) stemmed tiom colonial laws that wcrc aimed al subjugation ofKcnyans at thc time to

criminalize unemployment, poverty and homclessness which is in contravcntion of

Anicle 27(4) ofthe Consritution;

Rcporl of lh. D.p.rlm.nl.l Commticc on Jrrtic. !nd lr8rl Arfil.! on th. Corrid.r.lior of th. Pcn.l Cod.
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(c) trrgets the stqtus of pcrsons and not thcir bchaviour, as thcy arc victimless crimes and

often, no injury or dangcr is causcd to pcrsons or public in general;

(d) does not also provide a measurc of whal constitutes disorderly conducl, leaving il to

thc discrction ofpolice who misuse it.

19. Urai, submined that the current provision is vague with regard to the conduct that it sccks to

prohibit. According to them, the provision-

(a) h8s bcen uscd in the past to harass women in panicular and lhc Sexual Offenc€s Acl

(No. 3 of 2006) already deals with maners ofprostitutioD;

(b) criminaliscs povcrty and thc giving or receiving of alms which can be a rcligious or

cultural practicc, by dcfininS anyonc cngaging in almsgiving or rcceiving as "idle and

disorderly"; and

(c) is prone to abuse and has been deployed in thc past to prevent citizens and other p€rsons

from excrcising thcir human rights such as the riSht to picket and the frcedom of

cxpression.

20. The National Police Servicc and thc law Socicty of Kcnya submitled Memoranda opposinS

the proposcd rcpc8l.

21. According to the NrtioDrl Policc Servicc, criminal law provides a framework to guide

citizens' behaviou!. As such, section 182 prohibits conduct lhat thrcrtcns public inlercst;

dcfincs and wams peoplc ofc.iminality ofthe offensivc conduct; classifies the olfcnccs under

thc section as minor; and imposcs punishmcnt to protect the socicly and promolc r€tribution

and dcterrence. It was thcir view that-
(a) the scction complemenls sections 29 and 62 ol the Criminal Procedure Code on

cognizablc offences and the preventive mandatc ofthe NPSI

(b) anendmcnt ofsection 182(s) may imply legalization of prostilution;

(c) sccrion 182(b) acts as dcterrcncc to b€8ging on the slrcets aod its amendmenl will

atract morc bcggars and rcsult in public nr-risance and promole humar traflicking for

purposes of begging; and

(d) repcal of paragraphs (d), (e) and (l) without proposing altcmative provisions will

encourage public immorality al lhe expense ofindividual riShts to moral dignity.

22. In light of the forcgoing, thc National Policc scrvicc registers its reseryations to lhe inlended

amendmenl and submits thc considercd vicw that the provision should be retained for the

purposc ofpreservation ofpublic morality and order and in the context ofpublic inlcrest.

R.port of th. D.pirtElrtrl Cotrlmlttc. on Jultic. rrd L8rl AfftiE on th. Contidcrrtlon of lhc Pcn.l Cod.

(^Il.ndmcor) Blll fNarranol Arscnblr Alll No. 56 of2022)

Paac 16 of 72



23. On its part, the Lrw Society of Kcnyr submitrcd lhar lhe section should be maintaincd as ir is

as a social protection rncasure. According to the LSK, lhe cunent provision balances lhe right

to people s privacy and public interest. Thcy urged that ihe Committce should only

contemplate amcndments to enhance the existing provisions, including-
(a) expanding paragraph (b) of thc secrion to oullaw "aiding bcgging" by, for example,

providing shelter or spaces where beggars operate from; and

(b) amending paragraph (d) for purposes of inuoducing gender-ncutral tcrms.

24, Savc for thc proposal to expand the contents of the Bill by KNCHR, thc Committcc agreed

with the views received in suppon of thc Bill. Wifi regard to thc submissions madc by th. NpS

and l.SK, it was the view ofthc Committce that thcrc are currcntly adcquate provisions in thc

l)enal Code. the Sexual OtTcnces Act snd the Counter-Trafficking in persons Acl to cater for

the concems miscd wth regard to prostitution, public nuisasce and human tramcking.

Rcporl ol lhc Deprrrmenral Commitlee on Justicc rnd LGgrl Affsirs on thc Coosid.r!rion of rh. Penst Cod.
(Amcndmcnt) ttifl /.\'ilr.,thtl lts(,th| 8t No. 56 of2022)
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

25. Upon rcvicwing the Bill and thc submissions received, the Committee madc the following

obs€rvationsl

a) That from majority of the submissions received, Scction 182 of the Pcnal Codc has been

abuscd by law enforcement agencies to harass the public and infringe on fundamental

human rights and ftecdoms.

b) The proposed repcal ofsection 182 ofthc Pcnal Code is in linc with the Prlncipler on the

Dectiminolization of Petty Oflences in Africo adoptel by thc African Commission on

Human and Peoplcs Rights in 2017. In adopting lhc Principles, the Commission sdvised

African count es to decriminalise petly offcnces and addrcss the root causes of povcrly

a,ld othcr forms of marginalisation rsther than crimioalising &ctivitics thst arc caused by

povcrty snd marginalisation. The proposal by the Hon. Gikaria, MP seeks lo rcp€al what

amounts to a peny offcncc.

c) Standing Order 133 (5) of thc National Assembly Standing Orders provides as follows:

"No amendmenl shall be permilled to be mo'ed i/ the amendmenl deals wilh tt

diferent subject ol proposes to unreasonobly or unduly expand the subject ofthe

Bill, or is not appropriale or is nol in logical sequence to lhe suhjecl ,noltet o[the

Bill.

The proposals to cxpand thc conlents ofthc Bill by KNCHR to include rcpcal ofthc offence

ol atlcmpted suicidc and to include ofter provisions contained in thc Shtutc t-aw

(Misccllancous Amcndmcnts) Bill, 2022 arc prccludcd by thc Standing Ordcrs.

d) That thcre are currcntly adcquate provisions in thc Pcnal Codc, thc Sexual Offcnccs Act

and the Counter-Trafficking in Pcrsons Act to calcr for thc coflccms raiscd with rcgard to

the alleged decriminali?ation ofprostitution, public nuisance and human rafficking.

R.por( o[ the D.prrtm.ntrl Colnmitt.e or Jlrticc ard L€g.l Aff!ir. or ltc Cortidcrrtlon oathc P.ntl Cod.

(Am.ndmcot) Blll f/vdrlrrrdl A$.,ttbl)'8lll No. 36 oI2022)
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CHAPTER FIVE

6 COMMITTEERECOMMENDATIONS

26- fhc Committcc. havirrg considcred the Penal Code (Amendment)Bill (N<rtiond As.remblv No.

56 of 2022) alod the submissions from menrbers of the public and stakeholdcrs, recommends

th0t lhe Ilouse approves the Bill without amendments.

sl(;NED... DA'rE..... 's'-2tt2!3

lION. CEORCE CITONGA MT'RUGARA, MP

CHAIRPERSON

DI.]PAIiTM ENTAl, COMMITTEIi ON.TTJSTICE AND LECAL AFFAIRS

R.porr ot th. D.prrtmenirl Commirtc. on Jutricc .nd L.gil AlIrir! on rh. Conridcrrrlon of rh. Pcnrl Codc

(Amcndmcnt) Billf^'r/o t..t\\!t,tht Bill No.56 of2022)
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ruSTICE AND LEGAI A.FFAIRS COMMITTEE
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Thc Pcnal Codc (Amcndment) Bill (.ffarrb ml As*tttbly Bill No. 56 of 2022)

by Hon. David Gikaria, MP (Naloru Town East)
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REPUBLIC OF KENYA
THE NATIONALASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION - 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGALAFFAIRS

MINUTES OF THE 66'' STTTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD AT THE PIf,R ROOM, ENGLISH POINT MARINA, MOMBASA
COUNTY ON I9E II.I,AY, 2023 AT IO.OO A.M.

PRESENT
Mamberc
L Hon. Murugan Georg. Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW MP
3. Hoo. Cichohi Kaguchia Joha Philip, MP
4. Hon. Muliu w8kili Edward, MP
5. Hon. Adcn Daud EBS, MP
6. Hoo. Maina Janc Njeri, MP
7. Hon. MakaliJohn Okwisia. MP
8. Hon. Mo8ak6 Stcphcn M, MP
9. Hor. (Dr) Oticndc Amollo, SC, MP
10. Hon. Muchira Michscl Mwangi. MP

ABSENT
l. Hon. Junct Mohamcd, CBS, MP
2. Hon. Francis K8jwang' Tom Joscph, MP
3. Hon. Siyad Amina Udgoon, MP
4. Hon. Maslim Farah, MP
5. Hon. Onyiengo Silvanus Osoro, CBS, MP

SECRETARIAT
l. Mr. Douglas Katho
2. Mr. Ronald Walala
3. Mr. OmsrAbdirahim
4. Ms. Jacl Ayicgo Kilak8
5. Mr AMikafar Abdi
6. Ms. Vivicnnc Ogega
7. Ms. Faith Jully
8. Mr. Antony Kariuki

Clcrk Assistrnt I
Senior Lcgal Counscl
FiscalAnalysl II
Cl.rk Assistant III
Clerk Assistant lll
Rcscarch Officer III
Public Conrmunications Omcer
Serjcnt-At-Arm

- Ch.irpcrroD
-Vice- Chrlrperton



AGENDA
l. Prsycrs
2. Prcliminaries
3. Confirmation of Minutes of prcvious sittin8s
4. Matlers arising
5. Bllk;

i. The PeDrl Code (Am.odEcnl) Bllt (N.tior.l Atleitrbly Blll No. 55 of 2022) by
Hotr. Drvld Glk.rlr, MP (Nrkuru Erst)

6. L.gi.l.dvc Propotrlt;
l. Propot.d Crimh.l Pro..durc Code (imcndm.ot) Blll, 2023 by Hon. Abdul R'

Drtrood, MP (lmcnti Norlh)
ii, Propos.d L.$ of Contr.cl (AhcndmeDt) Blll, 2023 by Hon. Slmon Klng'.r.'

MP
iii. Propotcd M.rrl.ge (Ameodmena) Bill, 2022 by Hon. Peter Fr.ncb M$.r., MP

(Sun. WG!l)
lv, Propo3cd N.do[.] Coroo.rs Servicr (AmetrdDcDo Bill' 2023 by Hon. Julius

Ixk.ketry Suokull, MP (K gorb)
v. Propored A[ti-Corruption .nd Ecoltomic Crtocs (Am.DdDeDt) Bill, 2023 by

Hon. P.ter K.luEr' MP (Homrbry Towit)
7. Any Othcr Business
8. Adjoummenv Date ofthe Nexl Mecting

MIN.NO/DC/JLACr2023I336: PR.ELIMINARIES

Thc mccting was clllcd lo ordcr ar twcnry minutcs pasl tcn o'clock by the chairpcrson followcd

by a word of praycr from the Chairpcrson and thctcsficr Mcmbcrs of thc Committcc ihtroduced

thcmsclvcs.

MlN.i\iO/DC/JLAC/2023/337: ADOPTION OF THE AGENDA

The ,gcnda was adoptcd b.ving bcc'l ptoposcd by Hon. Maina Janc Njcri, MP

and stcondcd by Hon. Makali John Okwisia. MP

MtN.NO/DC/JLAC/2023/318

Ttrc agcnda was dcfcrrcd.

MIN.NO/DC[LAC/2023/339: BILL

Conlidcrrtlon .nd rdoptlon of the Pcnrl Code (Am.rdm.nt) Bill (N.tton.l Att.mbly Bill
No. 55 of2022) by Hon. D.vid Gikrrl., MP (Nrluru E.tt)

Commlttee Ob3ervrtloD

Upon reviewinS the Bill and lhe submissions received, the Commitlee made the following

obscrvalions:

CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING



a) That from majority ofth. submissions rcceived, Scction 182 oflhe Penal Code has b€en

abused by law enforccmcnl lgencies to harass the public and infringe on fundsmentql

human righrs and frccdoms.

b) Thc proposcd rcpcsl ofseclion 182 ofthe Pcnal codc is in linc vith the Pnnciples on the

Decrimihali.otion of Peuy Ofences in Afiico ddopt d by thc Aliican Comolission on

Human and Pcoplcs Rights in 2017. In adopting thc PrrrcrPlej. the Commission adviscd

Afiican count es lo dc.riminalizr pctty offcnccs and addrcss lhc rool caBcs of povcrty

ald othcr forms of marginalization rathcr than criminslizing activitics that rrc csustd by

povcrty and marginalization. Thc proposal by ihc Hon. Giksria. MP sccks lo lcpcal what

amounts to a pctty offencc.

c) Sla[ding Ordcr l3] (5) ofthc National Asscmbly Standing Ordcrs providcs ts follows:

.No amendment shall be permitted to be moved if he amendmenl deals with a

dillerenl subject or prcposes lo unftosonably or unduly expaud the subiecl ofthe
Bill, or is not appmPriate or is not in logical sequence to the subject natter oflhe
Bi .',

Thc proposals lo cxpand lhc contcnts ofthe Bill by KNCHR to includc rspeil ofthc

ofTcnce of rttcfiptcd suicide snd lo include othcr provisions cont ined in lhe Statute lrw
(Misc.llancous Amendments) Bill, 2022 alc prccludcd by thc Staading ordcls.

That thcre are cur.trtly adcquate provisions in the Penal Codc. tic Scxual Offcnccs Acl 8nd lhe

Countcr-Tr8frcking in Pc6ons Acl lo catcr for thc conccms raiscd with rcgard to th. allcgcd

dccrirDinalization of prostitution, public nuis8occ and human tmflickinS.

Comt[ittaa RccommctrdrtioDg

Thc Committce, havinS consid.rcd thc Pcnal Codc (Amcndmcnt) Bill (National Assenblv No. 56

of 2022) and the subt\issions fiom membcrs oflhc Public and stakcholdcrs' rccommcnds lhst the

House spproves the Bill withoul amcndmcnts.

MIN.NO/DC/JLAC/2023/340: ADJOURNMENT

Th.rc bcing no olhcr business, thc mecling w8s adjoumcd at clcvcn o'clock. Thc nexl mccling

will be hcld at 2.00p.m.

EL?SIGNED:.... DATE: 1.,1.. -3'-2D23
(cHATRPERSON: . MURUGARA GEORGE GITONGA, MP)



REPUALIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT . SECOND SESSION - 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMTTTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 58* SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD AT COUNTY HALL BOARD ROOM, MAIN PARLIAMENT
BUILDINGS, NAIROBI ON AT 2.OO P.M.

PRESENT
ilembers
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomss Mwengi, OGW MP
3. Hon. Gichohi Kaguchia John Philip. MP
4. Hon. Muriu Wakili Edward, MP
5. Hon. Aden Daud EBS, MP
6. Hon. MakaliJohn Okwisia, MP
7. Hon. Maina Jane Njeri, MP

- Chairperson
-Vlce- Chalrporson

ABSENT
1. Hon. Maalim Farah, MP
2. Hon. Francis Kaiwang'Tom Joseph, MP
3. Hon. Junet Mohamed, CBS, MP
4. Hon. Onyiengo Silvanus Osoro, CBS, MP
5. Hon. (Dr.) Otiende Amollo, SC, MP
6. Hon. Mogaka Slaphen M, MP
7. Hon. Muchira Micha€l lrwangi, MP
8. Hon. Maina Jane Njeri, MP
9. Hon. Siyad Amina Udgoon, MP

IN ATTENOANCE'1. Mr. Paul Ndemo Maina - Depu9 Chief Registrar Judiciary
2. Mr. Ken Ogutu - Legal Counsel, Judiciary
3. Dr. Mshai Mwangola - Chair, Uraia Board ol Trustses
4. Ms. Caroline Giata - Executivo Director, Mzalendo
5. l\4rs. Anne Makori, EBS, - Chairperson, IPOA
6. Mr. Charles lsmael Otieno Otiende SP- National Police Service



SECRETARIAT
'1. Mr. Douglas Katho
2. Mr. Ronald Walala
3. Ms. JaelAyiego Kilaka
4. Mr. Abdikalar Sheikh Abdi
5. Ms. Vivienne Ogega
6. Ms. Jully Faith
7. Ms. Fridah Ngari
8. Mr. Peler Mutethia
9. Mr. Antony Kariuki

Clerk Assistant I

Senior Legal Counsel
Clerk Assistant lll
Clerk Assistant lll
Research Oflicer lll
Public Communications Ofiicer
Media Relations Officer
Audio Officer
Serjeant-At-Arms

MtN.NO/DC/JLAC/2023/295: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and

seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

M|N.No/DC/JLAC/2023/297: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MtN.NOTDC/JLAC/2023/298: PUBLIC HEARING FROM STAKEHOLDERS
ON THE PENAL CODE (AMENDMENT} BILL,
2022

Tho Judlciary ot Kenya

The Deputy Registrar of the Judiciary, Mr. Paul Ndemo appeared before the Committee
and submitled that:
Through its Committee on Criminal Justice Reforms, the National Council on the
Administration of Justice (NCAJ) has reviewed the Penal Code and has noted that it has
several petly offenc€s that should be decriminaliz€d.

AGENDA
1. Prayers
2. Preliminaries
3. Conlirmation of Minutes of previous sittings
4. Matters arising
5. Bllls;

Publlc hoaring from stak.holders on the Ponal Codr (Am.ndmant) Bill,2022
6. Any Oth6r Businass
7. Adjoummenv Date of the Next Me€ting

MIN.NO/DC/JLAC/20231295: PRELIMINARIES

The mg€ting was called to order at thirty minutes pasl eleven o'clock by the
Chairp6rson followed by a word of prsyer from the Chairperson and thereafter M€mbers
of th€ Committee introducad themselves.



The Judiciary is in support of th€ proposed repeal of Section 182 of the Penal Code.

The Judiciary noted that the section also makes it a crime to cause, procure or
sncourage any person to beg or gather alms. Children in urban ar€as are encouraged
to beg on the streets by their parents, guardians or caregiver and in some cases by
persons who trafflc them across boards to beg in Kenya. A total repeal of the section
would result in a gap in the punishment of such persons.

Kenya Law Reform Commission

The Commission undertook an analysis of the Bill as follows:

The offending provision was last amended by seclion 22 of the Vagrancy Act. No. 61 of
1968, which was lal6r repealed by the Statute Law (Repeals and Miscellaneous
Amondm€nts) Act No. '10 of 1997.
The Act lhat infoducsd some of these petty offencas has since besn rep€aled, honce
lhis section and other similar ones should also be repealed.

The reform of vagrancy offences has been raised a number of times including:

i. ln 2016, National Council on Administration of Justice (NCAJ) in collaboration
with Legal Resources Foundation Trust and lhe Resources Oriented
Development lnitiatives conducted an audit of the criminal iustice system in
Konya and tound that it skewed against the poor lhan the rich people' who were
arrested, charg€d. convicted and sent to prison.

ii. Th€ High Court in Conslitutional Petition No. 14 of 2007 qu€stioned the
sustainability of the offence of being idle and disorderly in the statute books save
tor the reason of being a fertile provision for the police to uso as a tool to inftinge
and or violate the right to equality and non-discrimination under Article 27 ol the
Constitution.

The Kenya Law Reform Commission racommended that the seclion should be
r6p€al6d. Th€ Commission further proposed the reform of various laws including the
Penal Code

lndependent Policlng Ovsrslght Authorlty (IPOA)

The term 'petty otfenc€' is not €xpressly defined in Kenya's statute books' including the
Constitution, the Penal Code and the Criminal Procedure Code.
The closet similarity it bears to any offense deflned in the Penal Code id the law about
misd€meanor, which is simply defined as any offens€ thal is not relony.
Petty offences are generally undersiood as minor criminal acts which attract less sever
punishment and are considered to be a low level of seriousness
The proposal to repeal the provision is a positive proposal that the Authority supported
for the following five main reasons:

i. The criminalizalion of what amounts to simply petty offences such as those set
out in section 182 creates an avenue for human rights violations.



ii. The provision is vague and ambiguous making it susceptible to abuse in
application by law enforcement offic€rs.

iii. Repaal ol such petty offences as s€t out in section '182 will enhanca r€lations
between lhe public and police since the police will not be constrained to €nforce
laws that appear aim€d at simply criminalizing poverty.

iv. Repeal of such petty oflences allo\rrs the police to locus on investigatjons ol
s€rious crimes as opposed to being bogged down with handling petty offences.

v. R€peal of such offences will go towards unclogging the iustice system, the
majority ol which cases are petty offenc€s such those set out in section 182 of
th€ penal code.

URAIA

The Chairperson of th€ Uraia Board of Trustees, Dr. Mshai Mwangola, appeared before
the Committee and submitted that:
The cuneni provision is vague with regard to the conduct thal it seeks to prohibil.
According to th€m, the provision-

(a) has been used in the past to harass women in pa(icular and the Sexual
ofisnces Act (No. 3 of 2006) akeady d€als with matlers of prostitution;

(b) criminalizes poverty and the giving or receiving of alms which can be a
religious or cultural practice, by defining anyone engaging in almsgiving or
receiving as "idle and disordedy"i and

(c) is prone to abuse and has been deployed in lhe pasl lo prevsnl cilizons and
other persons from exercising their human rights such as the right lo picket
and lhe froedom of expression.

MZALENDO

The Executive Director of Mzalendo, Ms. Caroline Gaita appeared before lhe
Committee and submitted that:
The proposed repeal aligns the Penal Code to the Constitulion of Kenya, especially on
Arlicles 10. 27,28 and 49.
The proposed repeal is also aligned with Articlo 9(1) of the lntemational Convention on
Civil and Political Rights, which Kenya has ratified, which prohibits arbibary arrest and
d€lention.
Ths phrasing of the section was vague and gave room tor misinterpretation and abuse
through arbitrary anests, harassment and unreasonable bail terms for Kenyans.
The section targeted the status of persons and not their behavior, as they are victimless
crimes and often, no injury or dang6r is caused to persons or public in general.
Th€ section does not also provide a measure ot what conslitutes disorderly, leaving it at
the discr€tion of police who misuse it.

NATIONAL POLICE SERVICE

Mr. Chad€s lsmael Otieno Otiende SP of the National Police Service appeared before
lhe Committee and submitted that:



According to the National Police Service. cdminal law providas a framework to guide
citizens' b€haviour. As such, sec,tion 182 prohibits conduct lhat threatens public int€rost:
defines and warns p€ople of criminaliiy of the offensive conduct: classifies lhe offencos
under the section as minor; and imposes punishment to protect the society and promote
retribution and deterrencr. lt was their view that-

(a) the section complements sections 29 and 62 of the Criminal Procsdure Code on
cognizable offences and the prevenlive mandate of the NPS;

(b) amendment of section 182(a) may imply legalization of prostitution;
(c) section 182(b) acts as deterence lo begging on lhe st eets and its amendment

will attract more beggarsi and rosutt in public nuisance and promote human
traflicking for purposes of begging; and

(d) repeal of paragraphs (d), (e) and (0 without proposing altemative provisions will
encourage public immorality at the exp€nse of individual rights to moral dignity.

In light of the foregoing, th€ National Police Service r8gistered its reservations to th€
intended amendmenl and submits the considered vi€w that the provision should be
retain€d for lhe purpose of proservalion of public morality and order and in the context
of public inlerest.

MIN.NO/DC/JLAC/20231299: ADJOURNMENT

There bsing no oth€r business, th€ meeting was adjoumed at thirty minutes pasl threo
o'clock. The nelit mooting will be held on notice.

SIGNED:
It,.-.tor?

oi,ilHdli. Muliu(cHA IRPERS
DATE; ..../ -j'- !.o23

GARA GEORGE GITO GA, MP}



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT . SECONO SESSION . 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 55* SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD AT THE NG.GDF BOARD ROOM, 10" FLOOR, HARAMBEE
SACCO PLAZA, NAIROBI ON 25* APRIL, 2023 AT 2.OO P.M.

PRESENT
M€mbe13
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Francis Kaiwang'Tom Joseph, MP
4. Hon. Onyiengo Silvanus Osoro, CBS, MP
5. Hon. Gichohi Kaguchia John Philip, MP
6. Hon. Muriu Wakili Edward, MP
7. Hon. Aden Daud EBS, MP
8. Hon. Makali John Okwisia, MP
9. Hon. Siyad Amina Udgoon, MP
10. Hon. Muchird Michaol Mwangi, MP
11. Hon. Maina Jane Njeri, MP

ABSENT
1. Hon. Maalim Farah, MP
2. Hon. Junet Mohamed, CBS, MP
3. Hon. (Dr.) Otiende Amollo, SC, MP
4. Hon. Mogaka Stephen M, MP

IT{ ATTENDANCE'1. Hon. Oavid Gikara, MP
2. Hon. Simon King'ara, MP
3. Hon. Peter Francis Masara, MP
4. Hon. Julius Lekakeny Sunkuli, MP

SECRETARIAT
1. Mr. Douglas Katho
2. Mr. Ronald Walala

- Chairporson
-Vice- Chairperson

Clerk Assislant I

Senior Legal Counsel



3. Ms. Ja€lAyiego Kilaka
4. Mr. Abdikafar Sheikh Abdi
5. Mr. Alvin Ochieng
6. Ms. Vivianne Ogega
7. Ms. Jully Faith
8. Ms. Fridah Ngari
9. Mr. Pster Mutethia
10. Mr Stanely Lagat

Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Offcer lll
Public Communications Offcer
Media Relations Officer
Audio Officer
S6rjeant-At-Arms

AGENOA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;

i. Meeting with Hon. David Glkarla, MP (Nakuru East) rogardlng the Ponal
Code (Amondment) Bill (Nalional Assembly Bill No' 56 of 2022)

6. Logislative Proposals;
i. Meetlng wlth Hon. Simon Klng'ara, MP rogarding the Proposod Law of

contract (Amendmen0 Bill, 2023
ii. Meoting with Hon. Poter Francis Masara, MP (Suna West) regardlng the

Proposed Marrlage (Amendman0 Bill, 2022
iii. Meeting with Hon. Julius Lekakeny Sunkuli, MP (Kilgoris) regarding the

Proposed National Coronels Sorvice (Amendment) Bill, 2023
7. Any Other Business
L Ad.iournmenu Date of the Next Meeting

MlN. NO/OC/JLAC/2O231279i PRELIMINARIES

The meeting was called to order at twenty minules past ten o'clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter Members of the
Committee introduced thems€lves.

MtN.NO/DC/JLAC/2023/280: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and

seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

MIN.NO/DC/JLAC/20231281i CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MIN.NO/DC/JLAC/20231282i LEGISLATIVE PROPOSALS

Meetlng wlth Hon. Jullus Lekakeny Sunkuli, Mp (Kilgoris) Regarding the
Proposed Natlonal Coroners Service (Amendment) Bill, 2023



Hon. Julius Lekakeny Sunkuli, MP, the sponsor of the Propos€d National Coroners
Service (Amendmen0 Bill, 2023, appeared betore the Comminee and submitted that the
principal object of the Bill is to amend lhe National Coroners Service (Am€ndment) Act,

2023 to provide that a person who qualilies to be the Coroner General must be an

Advocate of the High Court of Kenya who has at least ten years of €xperience praclicing

as an advocate in Kenya.

He further stated that the Bill seeks to am€nd the following sections ot the National

Coroners Service (Amendment) Act, 2023:

i. Saction 2 be amend€d by deleting the word Cabinet Secrstary and inseding a
new definition of the 'Commission' to mean the Judicial Service Commission
established under Article 171(1) of the Constitution.

ii. Section 9 be repealed and replaced with a new section for the appointment of
Coroner General of the Service and coroners by the Judicial Service

Commission.
iii. Section 10 be repealed and replaced with a new s6ction for the qualilications lor

appoinlmenl as Coroner General from a msdical practitioner to an AdYocate oI
the High Court of Kenya who has at least ten years of experience.

iv- Section 1'l b€ amend€d by deleting subsection (2) and substitute with a new

subsection to provide tor th€ terms of service of the Coroner General to be

determinad by the Judicial Service Commission.
v. Section 12 of the Act be amend€d by deleting subsection (2) and substitute with

a new subsection io provide that the removal from office of the Coroner General
shall be doterminod by the Judicial Service Commission.

vi. Seclion 14 be amsnded by doleting the words'public servica" in subsection (1).

vii. Section 15 be repealed and replacsd wilh a new section to provide for offic€rs
and other slaff of the Service shall be appointed the Judicial Service

Commission.
viii.Seclion l6 be amended by deleting the words "Cabinet Secretary" in subsaction

(1 ) and replace with 'Commission" and deletion of subsection (3).

ix. Section 18 be amended by del€ting the words 'Cabinet Secretary" and

substituting with the word 'Commission".
x. Section 22 be amended by deleting the words 'Cabinet Secretary" and

substituting with the word 'Commission" in subsoction (2) and (3).

xi. Soclion 24 be amended by deleting the words 'Cabinet S€cretary" and
substituting with the word "Commission'.

xii. Seclion 35 be amended by deleting the words 'Cabinet Secretary' and
substituting with the word "Commission".

xiii.Section 40 be amended by deleling the words "Cabinet Secretary" and
substituting with the word "Commission".

xiv.Section 42 be amended by deleting the words "Cabinet Secretary" and

substituting with the word "Commission".

xv. Section 57 be amended by deleting lhe words 'Cabinet Secrelary" and

substituting with the word "Commission' in subsection (2).



xvi. Section 58 be amended by deleling the words "Cabinet Secretary" and
substituting with the word "Commission'in subsection (3).

xvii. Section 74 be amended by deleting tha words "Cabinel Secretary' and
substituting with the word "Commission' in subsection (1).

He further statod that the Bill does not delegate legislative powers neither does it limit
fundamental rights and freedoms.

Hon. Julius Lekakeny Sunkuli, MP urged lhe Committee to consider the Bill and
recommend the House to approve the Billwith amendmenls as proposed.

The Committee Members thsreaftor posed queslions lo the sponsor of th€ Bill se€king
clarilicalions on issu€s arising from his prosentation.

The Committee made th€ following observations and recommendalions:
i. The proposad amendments soughl to have the Coroner General be legal

practitioner on accounl ot the complexity and technical nature of the role which
requires them to make recommendalions on legal and policy inlerventions in

accordance with international standards and practice. Further the proposal re-
designates the offce of th€ Coroner General and the Natonal Coroners Service
from the Public Service Commission lo the Judicial Service Commission.

ii. The Committee recommended tho proposed amendments of th€ National
Coroners Servic, (Amendment) Act, 2023 as proposed in the National Coron€rs
Service (Amendment) Bill, 2023

MtN.NO/DC/J LAC/20231 283'. BILLS

Moeling wlth Hon. David Glkaria, MP (Nakuru East) Regarding the Penal Code
(Amendment) Bill (National Assembly Bill No. 56 Of 2022)

Hon. David Gikaria, MP, the sponsor of The Panal Code (Amendment) Bill (National
Assembly Eill No. 56 Ot 2022\, app€ared before the Committee and submitted that
section 182 of the P€nal Code Cap 63 provides idle and disord€rty persons to include:

i. evory common prostitute behaving in a disorderly or indecent manner in any
public place;

ii. every person causing, procuring or €ncouraging any person to beg or gather
alms;

iii. every person who publicly conducts himself in a manner likely to cause a breach
of lhe peacr;

iv evsry person who without laMulexcuse publicly does any indecent act;and
v. every person who in any public place solicits for immoral purposes.

He stated that section '182 provides that idle and disorderly persons are guilty oI a

misdemeanor and are liable tor the first offence to imprisonment for on€ month or to a
fine not exceeding one hundred shillings, or to both and for every subsequent orfence to
imprisonment for one year.



Hon. David Gikaria, MP informed lhe meeting that the principal object of the Bill is to
amend the Penal Code Cap. 63 by repealing Section 182 which pr€scribes the offence
of idle and disorderly persons. Often, law enforcers have used section 182 to harass
innocent members of the public. Ha turther stated that the Eill does not delegale
legislative pow€rs neither does il limit fundamental rights and freedoms.

Hon. David Gikaria, MP urged the Committee to considor the Bill and racommend the
House to approve the Billwilh amendments as proposed.

The Committeo Members lher€afler posed queslions to the sponsor of the Bill seeking
clarifications on issuas arising from his presentation.

The Committee mad€ the following observations and recommendations:
iii. The proposed amendments sought to protect unfairly target people. preserve the

dignity o, people and protect vulnerable and innocent msmbers of the public.

iv. The repeal of Section 182 of Cap 63 will unclog the justice system whose
majorily of cases are petty offences set out in the section.

v. The Committee recommended the repeal oI Section 182 of The Penal Code Cap
63.

MlN. NO/DC/JLAC,20231284:. AOJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past four

o'clock. The next meeting will be held on notice.

SIGNED:....... 7 DATE -5'- toZj
(CHAIRPERSON: HON. MURUGARA GEORGE GITONGA, MP)

(
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TIIE PTNAL CODE (AMENDMENT) BTLL,2U22
' A Bi|l lor
AN ACT ol Psrltamcnt to aEcnd thc Penel Code

ENACTED by the Parliamcnr of Kcnya, as follows-
l. This Acl may be citcd as the Pen8l Codc srEt x|l..

(Amendmcol) Act, 2(D2.

2. The penal Code is amcndcd by rcDcallns section RcF.l or E{a
]|8Z- - l&2orc.c 6l



'rhc P.nol Code (An'c"dn nt) Bttt,2022

MI'NIORANDUM OT- OBJBCTS AND REASONS

:;.itement of Objccts ond Reasons

Thc plrncipal object of thc Bill rs ro arncnd the Penal Code CaD.

',1by rcpcaling secllon 182 which prescribcs the offence of idle a;d
,irsorderly pcrsons. The law cnforcers have ofren used section 182 to
t.:rross innoccnl membcrs of thc public.

:lt teEreBt on the delegation of legblative powers aDd Umltrtion of
iundrmGntal rl8IE and freedoms

Thc Bill docs not delegate lcgislstiye powcrs neithcl does it limit
lirudamcntal riShls and f.eedonls.

ajtatemetrt that the Blll does not concern County Governments

The Bill does not affect the functions ofcounty Govcrnments arld is
lhcrcfore not a Bill concerniog counties for the puaposqs of Standing

.:i:rlemcnt that the Blll is u money Bill wilhin the mearilrg of Artlcle
1.i ol the Coostitution

'l'he enacttne t of this Bill shall nol occesion additionsl exp€nditure
ol lublic funds.

Dated the loth November,2o21..

DAVID GIKARIA,
M.mber of Pa ioment.

l I



Th. Penol Cod. (Ah.,rdn c, ) Bill, ZO22 l.l4 i

Section 182 oJ Cap.63 which rhe Bill proposes to anEnd_
182. Idlc and disorderly persons

The following persons-
(a) evcry common prostitute bchaving in a disorderly

or indecent manner in any public place;

(b) every person causing, procuring or encouroging
any pc6on to beg or gather alms:

(c) dele,ed b! Act No.6t oJ 1968. t.22;
(d) every person who publicly conduch himself in a

manner likcly to cause a breach of thc peace;

(c) evcry person who without lawful excuse publicly
does any indecent act;

(f) cvery person who in any public place solicirs for
immoral purposesi

(E) dcLted by Act No.6t oJ 1 6, s. 22,

shall bc de.emed idlc and disordcrly p€rsoos, and are
guilty of a misdcmeanour and arc liable foi the first offence
to imprisonment for one month or to a fine not crceeding
on-c hundrcd shillings, or to both and for every subsequcni
offcnc! to imprisonment for one ye$.

lAct No. ,10 of 1952. Sch., Act No. 9 of t966, s.
71, Act No.24 of 1967, Sch., Acr No. 6l of 1968, s.22.1
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REPUBLIC OF KENYA

MEMORANDUM

IN RESPONSE TO THE INVITATION OF THE DEPARTMENTAL
COMM]TTEE ON JU'TICE AND LEGAL AFFFAIRS TO MAKE

suBMttstoNs oN THE PENAL CODE (AMENDMENT) BILI-.2022

3RD MAY 2023

OFFICE OF THE ATTORNEY 6ENERAL AND DEPARTMENT OF
JUSTICE



Reference i5 made to the letter from the Clerk of the National Astembly dated 25rh

April 2023 and referenced NA/DDC/JLAC/202 3/039 requesting the Office of the
Attorney-General to appear before the Departmental Committee on Juttice and
Legal Affairs and make rubmirsionr on Penal Code (Amendment) 8n1.2022.

The Bill seeks to repeal section 182 of the Penal Code which pretcribes the offence
of idle and diJorderly perJonr.

Section 182 of the Penal Code provides ar follows-

The following persons-

a) every common proJtitute behavinS in a disorderly or indecent
manner in any public place;

b) every perion caurint, procurinS or encouraging any perJon to
beg or gather alms;

c) delered by Act No. 61 o( 1968. s.22:

(d) every perron who publicly conducts himJelf in a manner likely
to cauJe a breach of the peace:

(e) every perron who without lawful excuse publicly doer any
indecent act:

(f) every perron who in any public place solicitr for immoral

PurporeJ:

shall be deemed idle and disorderly persons, and are guilty of a misdemeanor

and are liable for the firrt offence to impriJonment for one month or to a

fine not exceeding one hundred thillingt. or to both and for every tubtequent
offence to impriJonment for one year.

The intention of rection 182 i, to rafeguard order in public places.

Section 182 (a) prohibitr common prostitutes from behaving in a disorderly or
indecent manner in any public place. Thir provirion ir dircriminatory because it

specifically tar8etr prostitutet yet other people could alro behave in a dirorderly or
indecent manner. Furthermore, paragraph (e) and (0 prohibit committion of
indecent actr in public places and solicitinS for immoral purposet, and therefor
renderr the proviJion redundant.

Section 182 (d) prohibits a person from publicly conducting himself in a manner
likely to cause a breach of the peace. Thir provision it not neceJsary becaute there



are other proviJionJ in the Penal Code that provide for breach of peace. section 94
of the Penal Code provides for the offence of Offensive conduct conducive to
breaches of the peace. It provides that any person who in a public place or at a

public gathering urei threatenint, aburive or insulting words or behavior with intent
to provoke a breach of the peace or whereby a breach of the peace ir likely to be

occasioned is guilty of an offence. Section 95 of the Penal Code also provides for
the offence of threateninS breach of the peace or violence. lt providei that any
perron who uses obscene, abusive or inrultint languaSe, to hir employer or to any
perron placed in authority over him by his employer. in iuch a manner ar ir likely
to cause a breach of the peace or brawls or in any other manner creater a

ditlurbance in ruch a manner aJ ii likely to cauJe a breach of the peace ir Suilty of a

mirdemeanor. Section 94 and 95 adequately deal with the offence, relating to
breach of peace thereby rendering rection 182(d) unnecerrary.

Section 182 (e) prohibitr a perion from doing an indecent act. The phraJe "indecent

act' it not defined in the Act. This Bivej the law enforcers the discretion to interpret
what amountJ to an indecent act, thereby cauring uncertainty in the law. ln the
absence of a clear definition of what amountJ to an indecent act, section 182 (c) it
vague and lackr clarity.

Section 182 (f) prohibits a per;on who it in any public place from rolicitinS for
immoral purposes. Section 153(l) (b) of the Penal Code providei for the offence of
male perton living on earnings of prortitution or JolicitinS. lt providei that every
male person who in any public place perrirtently Jolicitr or importunes for immoral
purporer ii tuilty of a felony. The Offence in rection 182(a) is adequately provided
for in rection 153 and there is therefore no need of having the same offence
provided for with conflicting penaltier.

ln light of the foregoing, the proviJionr of rection 182 are not neceJrary aJ the
prohibitionJ are already <omprehensively provided for in other Jectionr of the Penal

Code and the penalties provided for similar offences conflict. The proposal to repeal
section 182 is valid and it will help to eradicate ambiguity in the law.

cib-
MAR,Y KITEGI
PR,INCIPAT PARUAMENTAR,Y COUNSEL
FOR ATTORNEY GENERAT
3'd May, 2023
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OFIICE OF IHE IX'D:CTON GEXERAL

NA'IOXAL FOLICE'ERVICE
xAteoBl - xlxYA

Teletraphic Addreii: "lG, NP5'
Telephone: N.arobi 020.2221969
When replylnt please quote R.f.
No. and Date

NPSI tG I SEC l2l6 | L3la I VOL.)('[/ / 123'l 3'a May, 2023

Ur. SqEu.l Njorogc
Clcrk of thc National Assembly
Main Parliamcnt Buildin8
PO Box 41842 - OOlO0
NAI I

INVITATION TO SUBMIT VIEWS ON THE PENAL CODE (AMENDMENT) BILL
NATIONAL ASSEMBLY BILL NO.56 OF 20221

The Officc of thc lnspector General acknowlcdSes recciPt of your
communication vide letter Ref; NAIDDC /JLA/2023/o39 datcd 256 APril,2023
on the aforcmcntioned subjcct mattcr

You had invitcd the lnspector Gencral to attcnd a mccting $'ith thc
Dcpartmcntal Committce on Justicc ard Lcgal AJIairs on Thut.day 4ti Xay,
2023. Howev.r, thc Inspcctor Gencral is out of thc country, thus ivill not be
available for thc mccting.

ln this rc8ard, \ 'e have oominated Mr. charles litracl otlcno otlcBdc, SP to
attend the mccting and prescnt the views in re8ard to thc National Assembly
Bill No.56 of 2022.

Pleasc acccpt the assurance of our highcst considcration

N R Y. GABOW, CBS, OGW
INSPDCTOR CENERAL

NATIONAL POLICE SERVICE

t)

a(r.;i,r:i.r.

loSoo Houra'A'
4d lloor

P O 8ox 4{249.m10O

!489C!



SUBMISSION ON PENAL CODE (AMENDMENT} BILL NATIONAL AsSEMBLY
B ILL NO. 56 0F 2022\

s/No SECTION

182

5UB.
SECTION

COMMENTS RECOMMENDATIONS
& JUSTIFICATIONS

I (a) Every
common
prortitute
behaving in
a disorderly
or indecent
manner in
any public
place.

To remain in
force

The rub rection helpJ in
[promoting decency
and reducing moral
decay of the society.
curbing Crimes under
Section 230 of the
Penal Code and in
reducing tTl, e.g. HIV
and AIDS in the Jociety.

Punishment be
enhanced to
imprisonment fot a
term not exceeding
three monthr or to a

fine not exceeding
three thoutandt
rhillinSr or to both.

(b) Every
person
causing,
procuring or
encouraSlng
any Perton
to beg
or
alms

gather

To remain
force

tn The rub section aids in

discouraging laziner
and idlenerr in the
Society and curbs the
misuse of the
vulnerable group in the
Society such ar persons

living with disabilitier.

Punishment

enhanced
be

to

2



impriJonm€nt for a

term not exceedinS one

year or a fine of ten

thourandJ rhillingt or to
both.

Be made
rtand-alone
rection of
Penal Code

a

the

The arrett and
prorecution of idle and
dirorderly p€rtonJ
aJJiJtJ in reducing (rime
in the rociety and
deterrence of criminals.
ln mort cases minor
offencer lead to seriouJ

offencer.

Puniihment to
impriJonment of a term
not exceeding 3 yeart
or a fine of five
thourands JhillingJ or to
both.

(d) Every
perron who
publicly
conduct,
himself in a

manner
likely to
cauSe a

breach of
the peace.

The offence be moved
to Sexual Offencer Aa
which har a rimilar
provision.

Be deleted from
section '182

4

Thil Jub-rection
advocate, for moral
uprightness,/behavior
among the citizens
eipecially in public
placer. Repealing thir
rection will encouraSe
immoral acts and this
will lead to anarchy
and breed a generation
that iJ not morally

(0Every
person who
in any public
place solicits
for immoral

PurpoteJ

To remain in
force

(e)Every
person who
without
lawtul
excuJe
publicly
does any
indecent
Act.

5.



upright. Thir will alro
bring dirorder and
lawlessness amonS the
people

Puniihment b€
enhanced to
impriJonment for a

term not exceeding 5
yearr or to a fine ten
thourand, ihillingr or to
both.

ln conclusion, it ir recommended that 5ection 182 be retained as the Service
applies the 5ection within the provirionJ of the law in order to maintain law
and order in the iociety and this should not be misconstrued to amount to
harassment. Additionally, th€ Service releares iuspects on bail and bond as per
the provirionJ of Article 49 of the Conrtitution if the conditiont itipulated by
the law are met.



Submllrlon to Th. Cl.rk ol th. N.ton l tu3.mbly
N.non.l as3.mblv Slll iro.56 ot 2022

THE PENAT COOE (AMENDMENT} EILL

IN SUPPORT OF TH€ PROPO9ED AMENOMTNT

Submisslon to:
IHE NATIONAI. A55EM8LY DEPARTMEI{IAL COMMITTEE ON ]USTICT AND LEGAL AFFAIRS

Submkslon by
D.. Mw.naol.

Chrk, Urrl. Bo..d of Trutlcas

S€ction clause Proporcd Am!ndmenl
182 (a) Repeal Th€ cleuie, havin8 not denned wh.t constitulat a

'dilorderly or inde(ent manner', i5 vaSue; leevlng

it up to thc subrecilve determination of lhe
arrastlnS omc€r to datermine what thaethold
conitltutg thir. Neithar does ll spcofy how an

of{lcer ls to d€termine that a peny li a 'common
prostltute'- tn tha p.si, this har bc€n ured lo
hara'5 woman ln partlcular-

The Sexu.l Offences act (no. 3 of 2006) alraady

deals with matters of prostltution,

182 (b) Repeal TIls clause crimia.liscs th. 8ivin8 or receivinS of
almt which can be a rellSious or cultural practlce,

by deUniq anyone.nS.Sing in alm-giving or
receivinS as -idle and disorderl/.
It also criminalis6 pov€rty by equatin8 lhose who
reques! or recaiv€ elmr with ldleness and

dkord€rllnert.

182 (d) Repeal The phrase -a manner litely to cause a breach of
peace' is vague, le.vin6 it to the subjectiv€

determinatlon of the arreltin8 ol{ic.r r!8ardin8
what is -lakely to' withour provldlnS .ny indic.tion
as to the thr$hold that delermines the poinl at
which a bre.ch of p€ace {end ln what way that
mitht b. detined) It likely to oc.ur
This h.r created a loophole for abus?, havlnS been

deployed in the part to prevenl citilens and olher
persons from ererosin8 their human riShts such at
the fl8ht to piclet and lhe treedom o, exp.essron,

whlch..e enshrined in the Contlitution ol (enya.

182 (e) Repeal Thc clauso is v.8ue in that the followinS would
nead elabo.ation:
(i) -lxiihout lawful excus€"; thi5 phrase implle3 thet
thcre are public act3 of indeaency that.re
p€rmlsgible. but does not Indicat€ who determlnes
what such lawful eftu5es are that sencilon tuch
acts;
(iil leaves to the subjective judSement of an

arr6tinS ofilcer what constitutB 'lndecency" and

therefore is open to ebuse,

Thc sexualoffencei act(No. 3. ol2m5)d..lt more
romprahentlvely with maltlrs ot rndecenl acts



I
3d April 2023.

Clerk of the N.donal tusembly,
Parllamcnt Bulldlngs.
P.O Box 41842-
0ol0o,NAIRoBt.

Our Ret: M2lilA/JL C/OU23 your R.r: taA/DDC/rUlCl2O2JtO3t

RE: Memorandum on the Penal Code (Amendmort) Blll,2022

Mzalendo CPaHof in Swahill) Trust is a (enyan non-partisan Parllamentary Monitoring Organlzation
started in 2005 and whose mission Is to 'pmmoE opeA itduslve, aN xcountable padlamentr in
Kefiya and Alrl@.'We do so by seatlng and managing dvic tedr tools, produdng 6/i&nce-based
researdr, aM leading and fadlibting advocacy and partnershlps with Parliaments, ciozens, and other
relerant stakeholders. We belleve that success in our work will build more effectve and responsive
legislation aM poll0cal processes ulat uftimately support Kenya's naoonal devebpment goals. In line
with our Strateoic Plan 2021-2025, we andlor our work on three main pillars: Openness, tndusion,
and Accountablllty.

In addiuon, Mzalendo Trust convenes various nefworks and collaboraton inithtives to facilitate
engagement ln the leqislative DIgCgS!. Key among this is the Civll Society Parliamentary Engagement
Netuork (CSPEN), a network of about 28 organizations with an interest in working in parliament. In
addition, Mzalendo is also the Convenor of the CSO partners withln tie Open Govemment
Partnershlp framework and the lead for the Public Partlclpatlon and Legislative Openness
Commitment as articulated in the 46 National Action Plan cur.endy under implementauo.!.

MZALENDOI



2 The Blllseek to amend the PenelCod6
cap. 63 by repealing section 182 whidr
prescribes the offence of idle and
disorderly persons.

The proposed repeal ls welcome as lt seek to
align the Penal Code to dle ConstihJdon of
Kenya, espedally on ArtiJes 10, 27, 28 and 49.
The propos€d rep€al is also aligned with Atide
9(1) of the International Convention on Ctuil

and Politcal Rights, which Kenya has ratiffed,
which prohibits arbit-dry arrest and detention.

The phrasing of the section wali vague and
gave room for mlsinterpretauon and abuse

through arbluary arrests, harassment and
unreasonable bail terms for Kenyans. It also

stemmed from colonlal laws that were aimed at
subjugation of Kenyans at tle time b
crlmlnallze uneinployment, poverty and
homdessness whidr is in contravenuon of
Ardcle 27(4) of the Constihjtion of Kenya, 2010.

The section targets the staUrs of persons and
not their behavior, as they are vidimless clmes
and often, no injury or darEer is caused to
persons or publlc in general. The se€tlon does
not also provide a measure of what constitutes
disorderly, leaving it at the discretion of police

lYho mlsuse it.

The High Court in Antlpny N.ienga Mbuli & 5
others v Attomey Geneml (2014), held that lhe
conduct by law enforcement officers profiling
suspects on mere suspicion, arrestjng and
detaining them with no sr'ideflce of crime
committed is arbitrary and dissiminatory aM
in contravention of our Constitution.

Flnfr]€r, in Mohamd tuisl & 19others v Henry
Kandie & odErt [2018] eKU, the Court

emphasized that reasonableness and rationality
of the decisions to arrest where deprivation of
individual libefty of a person should be

consistent with the Constitution and
intemational staMards in upholding the nghE
of an individual.

From the foregoing, it is clear that section 182

of the Penal code is outdated, vague, and
allows for misuse in its application thereby



to violation of the constitutional rights

of individuals. The section is also in

contravenuon of the Constitutioa of Kenya 2010

and odrer internauonal standards. The
proposed repeal is therefore tjmety and

appropriate,

We hope our proposals will be considered during the deliberations of sle Blll.

Sincerely

Caroline Gaita,
Execudve oirector.('l

@
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A, II]TRODUCTION

1. The xcny. Nalronal Commission on Human RiShts ("KNCHR" or "National Commission") as an

independent National Human Rights lnstitution e5tablished under Article 59 oI the

Constatution with a broad mandate to promote a culture of respect of human ri8hts in the

Republic of Kenya. The operation5 of the National Human RiShts Commission are Euided by

the United Nation3 Pol,s Principles on the establishment and functionint of independent

national human ri8hts institutions commonly referred to a5 the Paris Principles and as such

enjoys an "A" statu! accreditatioh.

2. The National Commassion under Article 249 of the Constitution ha! a mandate to secure

observance of all state orBan5 of democratic value5 and principles and to promote

constitutionalism. Article 10 of the Constitution requiter all state or8ans to ensure theY

uphold constitulionalism and the rule of law whenever they make publi€ policY decisions or

interpret the Constitrrtion. One of the strategies pursued by the Commission to lecure

obseruance of all state organs of democratic values and principles is through th€ issuance of

advisories.

3. lt is io this regard, that the National Commiision issues this advisory on the Penal Code

(Amendment) 8ill, 2022; National Assembly Bills No. 56. Sponsored by Hon. David Gikaria. the

Eill seeks to amend the Penal Code to repeal section 182 that prescribes the o{fence of idle

and disorderly person5.

B. G ENERAL COMMENTS

4. The Commission welcomes the p.oposed repeal of section 182 of the Penal Code which

provides for the offence of idle.nd disorderly persons. The amendment is in line with the

efforts of the Natronal Committee on Crimina' lLrttice Reforms to decriminalize petty offences

and will, inter ali., deconge5t the prisons, reduce backlog of cases in court and reduce human

rights vlolations to the suspected perpetrator!.

5, Globally, criminalization of petty offences, euch as loitering. v.8rancy, be8gin8, drug user, sex

workers, informal traders and'breach of peace'offences, exacerbate already overburdened

.riminalju5tice svstems and overcrowd prisons. ln Africa, petty offences can be traced back

to colonial era when they were used to control movement of the people in Africa By their

very nature, provisions that criminalise petty offences are vaBUe and arbitrarilY and unfairly

applied, targetin8 mo5tly the poor and the marginalised Sroups, thus reinforcinB

di5crimihation and social exclusion.
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5, The proposed repeal is in line with the recommendation of the African Commission. During
the 63d O.dinary Session in October 2018, the African Commission on Human and peoples,

Right5 {'African Commis5ion') adopted the Princioles the Decriminolisot of Petty
Offences in Ahico The African Commission was concerned that ccrtain categories ofpeople,
includinS those who are poor or who otherwise experience social exclusion, are unfairly
targeted by petty offences, which threatens their enjoyment oI human rights in the criminal
justice system. ln particular, the African commission was concerned that the existence and
enforcement of petty offences violate/threaten violation of Articles 2, 3, 5 and E of the African
Charter on Human and Peoples' Rights which guarantee all persons, without distinction of
any kind. the riSht to equality before the law and to equal protection of the law, the ri8ht ro
lnherent dignity, p.otection from ill-treatment and the right to freedom f.om arbitr.ry afiest
and detentlon.

7. According to the African Commission's principles on Dec minolisotion ol petty Oll.nces in
Africo:r

o Petty offences discriminate against people on the basis that they are poor, are
vulnerable, are part of a key population, or on account of their gender, age or
dlsability.

o The offences are used to punish, keep 5epaGte, control and negatively affect the
dignity of people becauie of one or more aspects of who they are.

o People living ln poverty are at high risk of being arrested for a petty offence becalr5e
they pertorm life.surtaininS activities in public places.

o By ar.estlng and detaining people for petty offences, African countries reinforce the
idea that people unfairly targeted by the5e laws are not respected ahd do not have
the same riSht to dignity as other people.

o Sanctions imposed for petty offences can affect a person,s dignity. and can cause
people to experience ill-treatment. This ls because when people are arrested and
detained for petty offences, they a.e often sent to a police station or prison that is
overcrowded. The African Commission has stated that overcrowding ln detention is
one form of lll-treatment. Furthermore, that when law enforcemenl organ5 make
mass arrests of people for the purpose of enforcing petty offences {e.g. through
sweeping or swoopint exercises that result ln the arrest of all st.eet children in a
particular area), thi5 is a form ot ill-treatment.

r 5.! A Sihplifl.d v.rllon of th. prin.iptcl on Dlcrtmh.tir.tion o, pctty Oft nc., tn Afrtc. .t
h(o5://ao(ot.o.rwo <on t.nUuplondr/aocol!l$ohft.d. doo-.2.po5t€r- enr.odf. Full varrion accarriblr hlrr
ht tor://decrimoovc.tv itus. orr,/?reiourcer=o rincipl.ron - the_de(ta rsrfic.rion,and .,! c(rimina trr{t9!:9!_jg!f
olt€nccs-an.afri(a,
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8. ln view of the loretoint, the Atrican Commission advisc5 African Countfles intcr o/ro to:

c Decrrrninali5e certarn petty oflences.
o provide elternative5 to arre5t for petly offen(es that are not decriminalired.

o Addresr the root causes of povertv and other forms of marSinalisation rather than

criminalising activities that are caused by povertv and marSinalisation.

o Further applyinS the Principles by: (a) reviewinS all existing petly offences to ensure that they

are consistent with the Principles; (b) ensuring that all people have acces5 to a lawyer; lc)

makinS the Principles available to all people; (d) training the police and the court5 with aeSard

to these Principles; (e) reporting to the African Commission on whethe. th€ir petty offences

are consistent with the Principles; (f) collectinS data and other info.mation on the

enforcement of petty oftences; and (g) cooperatinB and sharin8 best p.actices on the

decriminalisation of petty offences with the African Commission .nd as part of reporting

under the Sustainable Development Goals.

Other considerotions in PenolCode ftview

9. KNCHR notes that the Statute Migcellaneous {Amendments) Bill, 2022 seeks to amend Section

146 of the Penal Code in terms of deleting the derogatory terms and replacint them wlth the

term person5 wtth mental illness. The commitsion proposes that the amendment contained

in thc Statute Law Misccllancous (Amendmentt BiI 2022 be ed to the Penal Code

lAmendment) Bill. 2022 for purqogei of uniformitv. The Commission has recently separately

submitted an advisory on this gillto the Committee.

10. ln addition, the Commission propores to include repeal of section 22 6 oI the Penal code

which provides lor the offence of attemptin8 suicide, a misdemeanor punishable by

imprisonment for a term not exceeding two years, or a fine or both.

1l.The Commission opines that punishment of persons with mental health conditions by

ariminalization of attempted suicide is tantamount to discrimanataon aEainst persont with

disabilities and is contrary to the constitutional requirements on the right of persons to the

highest attainable standard of healthcare under Article 43 of the Constitution of Kenya, the

ri8ht to equality before the law and non-discrimination on the basis of health status and

disability under Article 27 oI the Constitution; the riBht to human diSnity under Article 28; the

rlghts of persons with disabilities a5 protected in Article 54; and the protection of the best

interest of the child as well as the rithts of the child recoSnized in Article SS of the

Constitution.
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We acknowled ge, ra'ith gratitude, vou r. lettrlr (la ted 27 i March 201j invitilltl comlrcn is
,rn the above rc'ferenced Bill.

Ive have notcd that the BiU proposes to repcal Section 182 oi the perral Code rr4rich
prescribes the offence of idle and disorderlv persons.

Through its Cunmittee on Crirninal fustice Reforms, the National Council on tlre
Aclministralion of Justice (NCAr) has relicu,cd the lrenal Code and has rrote(.i th,ir it
lras several petty ofIerces that should be decriminalize(i.

l4re therefore support thc proposerl repcal oi Section 162 of the Codc. Wc not(.,
1...,.....,.i.....-!,L..:/ ilr.:. i,iij sir:tn-,i, a,si, r.,loLi.; il i ,,i,i.r-- r,(rl:rc, ll rjui€ ii atia.-,;:a,df i!.,_.

person to beli or gatlrel altns

Tlrsls i5 3 troubling praclice in urban arear: rr.irere chilclren are encouragetl to tt11 r,r,
the streets bv their parents, [iuardians or cnreglvers and - in some casei- by persun.
u'ho haffic them across borders to be'g in Kenvan to\ens. A total repeal of this section
rlould result in a g.lp in the punishmel]t.,[ sur:h pt,rsorts arrcl h,e urgc parlinmcnt l()
reconsider the prrrposal.

fve also urge Parliamcnt to undertakc a more comprehensile revie\r of the prn.rl
C'ode to repcal other petty offences

Yours 5incerelr ,

E ''4
ls r J s\its,L)ear Sir,

RE: COMMENTS ON THE PENAL CODE
\-r(

(AMENDMENT) BILL (NA BILL NO

ANNE A. AT{A t)I, CBs
cHIEF RL'Gtlil RAn OF TrIE iLrDtCtAR\', &
sEcRE rARy. NAI"TQNAI._qQ_LjN_qir._ll1!jlt!!3_r.15_lllvl_5.n!\_rlQNjl!:.t _u_El_l!!

56 OF 2022)
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1t,(lq,' 4f App,rl & Cli,i::pr'r.r.,
:i1:ll (.iirrn1n,r:.,;('ri,rrirrai ir,\t;({, lt:,,(-.irir,...:lil,l;;l .i,r,,f,ti,, ,
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(Ar|n. Mr. Serah Kloko. MBr)

i)",rr terrh.

a.E: REQUStT i:OR lUBMtStlON ON THE PENA| CODE (AMENDMEN'|') 0lLt
{\AT|ONAL A55Et.eLy BtLL NO.55 Or 2022

Plcare refer to the abov€ rubiecl and your leiter Ref.No.NA,/DDC,/ILAC/2013/O3| dakd
)7 Mar.h.2023.

:r.lorcd hcrPin pleare find the Commirrion r Comm€nt! on the Penal CJ.le (An.!n(lr,rfir]
ljrll (Nation.l Afi,i,nbly Eill No.56 Of 2022,1 for further actlon.
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THE KrnC COMMEI{TS ON THE PE}'IAL CODE (AI,IEIDMEND BllL 2022

I. INTRODUC'ITON
Thi, mamorandum it ittued in funheran<a of lh€ Kany. Llw R.fotm <ommlt'lon''
mand.re under iection 6 of the Keny! Law Reform Commitrion Act' No. l9 of 2013.

ro k€ep Lrnder review rll the law and re(ommend ilt reform to enrure' amonS otheB.

that the law ryrtematl<.lly develoP, in <ompliance wilh the valuet.nd PdnciPlet
enrhrined in lhe CodrtitLltion and thal the law il aonti'tant. harmonized. itrrt. timPle.

acce$ible. modern and coJt-erfactlve in applic!tion.

The Kenya Law Reform Committion (K[RC) it in receipt of a letter from the N.tional
A,rembly daled 27 M..dt 2023 (ref: NA,/DDOJIAC,/2023,/031) ,eekint it, commentt
on the Penal Code (Amendmenl) Bill. 2022. The Bill reek to.mcnd lhe Penal Code.

Cap. 53 (the Act) by repealint tection 182 whi<h pret<rib€t th€ oflen<r of idle .nd
dirorderly p€rront on lhe SrouM that the law enfor(ert hlve oftln ut€d the Provilion
to hara$ innocent memb€r! of lhe Public.

Againrt thir b.cktround and purtulnt to lhe KLRC T mandate. KLRC hlt undertaken

an analyrir of th€ Bill at tet out below.

II. ANALYflS
Kenya ir one of lhe few African countrie, thdt were under the Britith (olonial rule th.t
maintain vaSrancy provitiont in the Penal Code- The offendlnt Prcvirion we( la(
amended by reclion 22 of the Vagrancy Act. No. 5l of 1968 (whlch w.t lrter
repealed by the ttatule Ltw (Repe.l, and Milcell.neout Amendmenl!) Act. No. l0 of
1997). tt followr that ar lhe Act that introduced lome of thete p.tty offencet h.l tince

been aepealed. thit tection and othe. timilar onel lhould 6lto be rep€lled.

The reform of vatrancy offence, hat been raired a numb€r of lime, includint:

ln 2016. National Council on Adminlrtration of ,uttice (NCN). ln

collaboration with Letal RerourceJ Foundation Trutl and the Retource,

Oriented Developmenl lnitiativer. conduct.d .n audll of the .riminal iutiice
ryrtem in Kenya. The audit fgund th.t the criminal iuttice ryttem wa, tkewed

atoinrl the poor and th.l more Poo. People than rl(h People were arretted.

char8ed. convicled and rent to priion. ll allo re<ommended adminittrltive.

I
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in(itutional .nd leSillalive reform! in order lo aliSn lhe jutti(€ tYnem with lhe

ConJlilution. l

The Hith Coud in Conltitutional Pelltion No' 14 of 2007 lko 
'taled 

at

follow,

"l do not know how one can crimindlize idlenett Aone ae lhe

dayt whcn the matginrlited fiemb,J.t of out tdiely were bundled

into police celb Tndet t$t tvbtic of offencet' incaPable of
aonniulint any ciminal elefientt. One woaded the tuttain'bilily
of the olfince ol being idle and ditodedy in our ttatute L'ook tave

for th. re.ton ol bi;g . hnile Provition lot the Plic' to ute it tt
a tool to inhinte anZ or violate th. ritht to "q*!y !"1 'T
dttaTmtn.tlon ;nder Ant.le 27 of the Connitudon Undoubtedly'

none of the middle in.otue or e<ononic,lly 
'dv'ntaged 

dttJ of
out to<ielY findr hintelf or henell beinS 

'rlened 
or ihdicted wkh

thetc kind ol olfence,'7

3. On 02 Oecember 2022. the Conttitution.l Coun in U8!nd' nullified the P€nal- 
iJ" ,"ai"n thrt created a dmilar offen(e'The Rve-rudte b€n<h nullifl'd the

re<tion beaute ll lnfrinted on 6 number of <onttitutional provilion9'

4. tn D€cember 2020. the Afri@n Court on Humtn lnd PeoPle'' Rlthtt tlve an

Advirory Opinion which pl.cet.n oblltation on 'll 
stat" in Afrl'a lo review

thei. cri;ln;t lawt.r Thl, review ihould .lio aPPly in other r€8iont wilh 
'imil'r

(olonial letrciet,

III. RECOMMENDANON
ln vlew of lhe foreSolnS. KLRC it ln.S.eement lh't the t€ctlon thould b€ reP€tled'

iu.ttre.. ff-nC .ontinu"i to propore tlie reform ot vlrlout ltwt lncludinS lhe Penel

Code.

We conclod€ by ttrting thrt we are <ommitted to enJu'int thrt letitlalion i' draft€d

i"lr. rtlgi"ti ito.aoil polrible to promole their legsl effectivenett claritY tnd

intelligibility to .nti(iP.ted utert.

I Cd6i.rl.runh tyn.m h K.trr.: an Audit p6. utu'
, iiiiiJ irin ir*.i p.tttton I'to. tr 

"t 
idtz 6",'n.rlY N.rrou Hr8h coun Plthio't 533 or 

-2016)
uJ.--ia r.iJi jC o,h6, v H.n.v K.tEii.. chi.,ln,p.do' o' Hl(c OC5 O'E i' Ron!'i Pork!

,nllon & 7 Oth.rt.
iioinriurro.rr panron No 36 of 2ol8 Fr.n i, Tumw.,i!. Ar.'nvi v 

^no"xY<'i'rtl. ffa."i C.i",rirr"" or| Huir.n & PtoP{.I RithlI. PnnoPl., on lhc Mmln'lt'tlo' or P'nv

Ofi.n.6. (201 7).

2
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OFFICE OF THE INSPECTOR GENERAL
NATIONAL POLICE SERVICE

NAIROSI - KENYA

T.l.tllphic Addr.ir: 16, NP5'
T.llphon.: Nrlrobl 020.2 2 21969
Wh€n ,.plyln! ,lc.i! quol.

r'--*---- - -.

t 0 6 APR 2023

t O 0or :u249 - 00100

u60!l

NPS AC., / SEC / 2 / 6 n 3 / 8 N O LXw / 69

Clerk of the National Assembly
Main Parliament Buildings
P. O. Box 41842-O0l0O
NAIROBI

D Fr)t tE(T Ea''rD ( taM rssloN a)N THE PENAL C DEa) /A lrFNnirlENTI Rll I

6'h April, 2023

Vr{M\id
JPhrLtP
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J
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Reference is made to your letter ref. NA/DDC/JLAC/2O23/031 dated 27tt'
March,2023 on rhe above JUb,eci.

Eelow are the submissions of National Police Service in rerpect of the
proposed amendment:

r Criminal law through the Penal Code provides a framework with
which to guide citizens' behavior. Section I82 prohibits conduct that
cauieJ or threateni public interest, defines and warns people of
ciminality of the offensive conduct and further classifies the offences
under the section aJ minor and imposes punishment to protect the
society and promoter retribution and deterrence.

The Section complementr Sectlont 29 and 62 of the Criminal

Procedure Code on Cognizable offenceJ and the preventive mandate

of the Police.

ProJtrtution in Kenya has not been criminalized thuJ the amendment

of eection I82(a) may imply iti legalization.

)

,ta:.

(NATIONAL ASSEMBLY BILL NO, 55 OF 2022)



That section I82(b) actt aJ deterrence to be88in8 on the rtreets and its

amendment will attract more b€ttart at it i5 clear that theJe dayt

many make a livlng out of it and if not checked will rerult in public

nuisance. Further, it is within public knowledge that the number

begging on the ttreets of Nairobi and other parts of the country has

increared significantly with tome being trafficked from neighboring

countrier. The perpetrators of these crimes will therefore walk free if

the propo5ed amendment is passed as law enforcement officers will

have no legal basiJ to arrett the PerronJ behind these crimes.

5ub-rections (d), (e) and (0, of the said tection Promote and uphold

the social and moral fiber of the Kenyan ,ociety lherefore absence of

an alternative provision that criminalizes acti as indicated in these lub-

section5 will be tantamount to encouraging public immorality at the

expenJe of individual riShtr to moral diSnity. A reading of there 5ub

Jections reveals the intention of the leSislature and by extenrion the

people of Kenya to puriue and maintain public decency, Peace. public

order and to promote public morality.

ln lltht of the foregoing. the National Police Service regitters itt reiervationt

to lhe intended amendment and submits the considered view that the

provision should be retained for the PurPose of preservation of public

morality and order and in the context of Public interett.

Johnne Korir
For: INSPECTOR CENERAL
NATIONAL PG)LIEE SERVICE
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The clerk
The National Assembly
P O. 8ox 41842 - 0O100
NAIROBI
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Reterence is made to letter Ref No.NA/DDC/J LAC/2023/O3I clated 27"'

March 2023 on the subiect matter.

Attached please nnd IPOA s subrn$ion irr tlle mater of the Penal Code

(Amendment) Bill. National Assemtrl' Bill No 56 o12022 for consideration

Att: Serah Kioko MBS

REQUEST FOR SUBMISSION ON IHE PENAL CODE (AMENDMENT) BILI.

(NAIIO NAL ASSEMBLY Bll-L NO. 56 Ot 2022)

Yours Since,ely,

ANNE MAKORI, (Mrs), EBS

CI-IAIRPERSON
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Independent Po licing Oversight Authority

The Independent Policing Oversight
Authority's submission to the Nationat
Assembly Departmental Committee on
Justice and Legal Affairs in the matter
of The Fenal Code (Amendment) Bill,

(National Assembly Bill No. 56 Of 20221

Dated:04.04.2o23
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l. Background on de€riminalization of Petty offences
"Section 182 of the Penal Code provides as follows;
ldle and dlsorderly persons
The lollowing peRons-
(a) every common prostitute behaving in a disorderly or indecent manner in any public
place;
(b) every pe6on causing, procuring or encouraging any person to beg or gather alms;
(c) deleted by Act No. 61 ol 1968, s. 22;
(d) every persoo who publicly conducts himself in a manner likely to cause a breach ot the
peace:
(e) every pe6on who without lalvful excuse publicly does any indecent act;
(f) every pe6on who in any public place solicits lor immoal purposes;
(g) deleted by Act No. 61 of 1968, s. 22, shall be deemed idle and disorderly persons, and
are guifty of a misdemeanor and are liable lor the tirst offence to imprisonment lor one
nnnth or to a fine not exceeding ore hundred shillings, or to both and for every
subseque offence to imprisonment for one year"
The provision creates what is referred to as a petty offence.

The term 'petty offence" is not expressly defined in Kenya,s statute books, including the
Constitution, the Penal Code and the Criminal pro.edure Code. The closest similarity it
bears to any offense defined in the Penal Code is the law about misdemeanour, which is
simply defined as any offense that is not a felony.I The penal Code defines felony as, -an

offence which is declared by law to be a felony or, if not declared to fje a misdem€anour,
is punishable, without proof of previous conviction, with death. or with imprisonment for
three years or more.

Petty offences are generally understood as minor criminal acts which attract less severe
punishment and are considered to be of a low level of seriousness.

Petty offences trace their origin from English laws that were designed to, among other
things, force people to work, restrict the movement of potential labourers, curtail criminal
activity. punish idleness, and enable law enforcement agents to make arrests without proof
of actual commission of oFfences..

Research studies on our criminal ,ustice system have found that criminalization and
punishment of petty offences in Kenya has over the years provided a basis for gross
violation of the human rights of poor and vulnerable populations especially those in cities
and maior urban centers ol Kenya which is the population segment mosfly arrested and
detained over petty offences.z They have therefore recommended a reappraisal of the
penal code and the criminal procedure code towards decriminalization of petty offences. tn
2017 the African Commission on Human and people's rights also adopted principles on
the Decriminalisation of Petty Offences in Africa, urging African countries to take measures
toward decriminalization of petty offences., Towards this end the National Coun(il on



Administration of Justice (NCAI) through the Criminal Justice Relorms Committee is

rurrently looking at the penal code and the criminal procedure code towards making

recommendations For decriminalization of petty offences such as the one set out in s. 182

of the penal rode,

2. Brief on IPOA'S posltion on section 182 of the Pentl code
ln our view the proposal to repeal the provision is a positive proposal that the Authority

should support for the following five main reasons detailed in the attached submissioni

]. The criminalization of what amounts to simply petty offeoce such as those set out in

section 182 creates an avenue for human rights violations.

2 The provision is vague and ambiguous making it susceptible to abuse in application

by law enforcement officers.

3. ReDeal of such petty oFfences as set out in section 182 will enhance relations

between the public and police since the police will not be constrained to enforce

laws that appear aimed at simply criminali2ing poveny

4. Repeal of such petty offences allows the police to focus on investigations of serious

crimes as opposed to being bogged down with handling petty offences.

5. Repeal of such petty offences wili go towards unclogging the justice system, the

majority of which cases are petty offences such those set out in section 182 of the

penal (ode.

THE INOEPENDENT POLICING OVERSIGHT AUTHORITY'S SUBMISSION TO THE

NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL

AFFAIRS IN THE MATTER OF THE PENAL CODE (AMENDMENT) BII.L. (NATIONAI

ASSEMBLY BILL NO. 55 OF 2022}
THE LEGISLAIION TO

] si maeruoeo
I

Scction 182 of the Penal

code; m.rkes provision for

I

ldl€ and disorderly
persons

I The lollowinq ocrsons -
a) cvery common

frostitute behaving in

a disorderlv or

i indeceflt manner in

any public place;

b) every person (ausinq.

l)lo(rr(nq 0r

PROPOSAL IN THE

PENAL COOE

(AMENOMENI)
BILL, (NATIONAL

ASSEMBLY BILL
NO.56 OF 2022)

The proposal is to

repeal Section 182 ol

thc Penal Code

tPoA's
POSITtON

Repeal the
provision

JUSTtFT CATTON

I The criminalization ot
what amounts to simply
petty offence creates an

avenue for human rights
violations. Alleged Dctty
oflender5 experience
human raghts violations

including lalse arrests

and arbitrary detention
at different stages of the
justice system including

duringa.rest. detention

before t.ial, trial and

sometinres. durinq the

i post-tri.tl Perio(l For



encouraging any person to

beg

or gather alms;

cl deleted bY Act No. 6l
ol 1968, s. 22i

d) every p€rson who
publicly conducts
himself in a manner

likely to
caus€ a breach of the
peace I

e) every person who

without law'ul excuse
publidy does any

indecent
act;

f) every person who an

any public dace
solicits for immoral
purposes:

g) deleted by Act No. 61

ol 1958, s. 22,

shall be deemed idle and

disorderly persons.

and are guilty of a

misdemeanour
and are liable for the
lirst offence to
imprisonment for one

month or to a fine not

exceeding one

hundred shillings, or

to both and for every

subsequent offence to
imprGonment for one

year

instance, in the financial

year 21/22 the Aulhority

received 294 complaints

of harassment and 126

complaints of wronglul

detention.' This was the

third highest nature of

complaint lodged with

the Authority during that

financialyear. This

treod is also reflected in

an audit by the National

council on Administrative
justice on the criminal
justice system in Kenya

which found 68<)6 of

entries in police cells

relate to petty offences

such a5 those created bY

s. 182 of the Penalcode,
and fu.thet 45<16 ol

arrests wete carried out

during the weekend and

the affeded were mainly

persons of low incorne. 
t

Decriminalization of

petty offences as

Proposed through repeal

ot the provision, would

therefo.e go a long way

towards reducing

instances of human

rights violations bY

frolice officers aqainst

the citizenry and in

particular the Poor and

marginalized.

2. The provision is also

vague and ambiquous.

Section I82 seeks to

criminalize persons who

are deerned as idle and

disorderly. What is

actually meant bY idle

nnd disorderly in telflrsl



of nletlsrea and aclus reus
reqUisite to constitute
the offence is vagLre and

not srn€nable lo a

concrete definition
required for a (iminal
offence. This therefore
means any conduct can

easily b€ considered as

idle and disorderly,
therefore openirrq
avenues for the poli(e to
arrest nearly anybody on

the basis of this

t)rovision. This point

was reiterated by the
Aigh cou,.l in Kajiado
Constltutional
Petition no. t4 of
2Of 7 wtrere the court
criticized this provision

lor its vagueness. that

renders it susceptible to

application by the police

as tool to infringe on the

rights of persons. Thc

court noledl
'l do rot know how one
c an crifi inalize idlenes s.

Gone arc the days when

the marginalised

membeq ol out society
werc bundled into police

cell| unalet this ntbric o[
offences, incapable ol
constituting any uiminal
elements. One wonders

the sustainability ol the

ollence ol being Elle and
diso.derly in our statute
books save for the

rcason ol being a lenile
ptovtston lot the trolicc
to use it as a toot to
inftitrye and or vtolate

I



the righl to equalily and
non - disc rim i n a t ion undet

Article 27 0l the

coostitulion.
Undoubledly, none ol
the middle incorne ot

e conom ica lly a dvanlag eo

class ol our society fnds
hifisell ot hersell beiNJ

aiested or indicled ith
these kind of offeoces.'
the court further
awarded damages to 19

petitioners who had

been arrested by the

police on the basis of

this provision, for
violation ool their
constitutional rights

3. Repeal of such offerres
will also enhance
relations between tlle

public and police. The

decriminalization oF petty

offences that target
poverty such as that
created by section

182(b) of the penalcode

reduces instances of

contlict between the

police and the public

esp€cially the poor ard
marginalized, since the

Dolice will not be

constrained to enfo.ce

laws that appear aimed

at simply criminalizing
poverty.

4. Repeal of such olferrces

allows the police to
focus on investigaticns

of serious crimes as

opposed to being

bogged down with
handlin0 petty olfen.es.



As afore stated the study by

the NCAI on the criminal
justice system in Kenya

lound 68Yo of entrie5
police cells relate to
petty offences such a5

those created by s. 182.

This therefore means a
majority of polke urork is
,ocused on petty
offences as opposed to
real crimes that have an
inrpact on security of the
country Repealing such
provisions lrees up the
police to focus rcal
crimes that have an

impact.
5. Such petty offences also

contribute to clogging of
the justice system. The
audit by the NCAJ ot the
criminal justice sector
found that 30 ol cases

in court are actually
petty oflences such

those created by s. 182

of the penal code.
Repealing such
provisions as section 182
goes along way in
unclogging the justice

sector to deal with the
more gerious oflenceS.

Siqned

ANNE MAKORI. EBS. (MRS)

CHAIRPERSON

Dated: t2u'April 2021
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"'ENo"'

in Atrica available at

'The lndepend€ntPolicing Oversight Authority Annual report for the Year ended June 2022

5 Refer to The Natimal council on rh€ Administration ol Justice Audit of lhe oiminal iustice system in (enyai

See also lnternational Commission of Jurists (lCJ)_ Kenya Law and Policy R6ea,ch on th€ Petty Ofitrlces and

Practices Alfectinq Populatiod at the National Level and in Kisumu, Momba5a and Naiobi Counliet 20I7:

lnternational Comm ission of Jurists (lcr)- Kenya et al, Re-thhkinq the bars: Access and Adminisuation of

justice for womeo who commit pety onefros, 2022 report'
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THE PENAL CODE (AMENDMENT) BILL, 2022

lntroduction

The Law Society of Kenya ir a proferrional rlatutory body ertablithed under lhe Law Society of

Klnya Ad. No. 2l of 2014 with 6 handatory memberthip of all Advo<atet in Keny. currently

numberin8 to over 2l,0OO.

Th€ or8an, of the 
'o<iety 

are the C€nerrl Memberthip. the Coundl. the E.ancher and the

lecretariat. Ihe Coun<il ir the Sovernin8 body of the Law Sodely of Keny.. lt compritet a

Prerident. a Viae- Prerident and eleven other memteri, all of whom mutt b€ member, of the Law

5o<iety of Kenya. Counail memberi are eleded every two yeart by the membert of the so<iety by

nElnr of a ie(ret ballol conducted in accordance with the Law Society of Kenya Act.

Cunently. the Council i, .omprited ofThe Prerident, The Vice-Prerident and ll Coun<il membert

nrrYrely:

o Pretid€nt. E i( Theuri

o Vlce Prerldent. Faith Mony Odhiambo

o Gene..l Memb€.rhlp Repret€ntativet. Chryrottom Akhaabi. Kabata Mwaura' Tom

K opere

o Nllrobl Reprerentltiver, Cohen Amanya. Nioki Mbo(e. Ochieng Gor

o Up-country Repret€ntrtiver, Byron Menezet, Lindah Kiome. Michael Wabwile. vincent

6ith.ig!

o Cor5t R€prE entatlve. R.iziki Emukule

o SesetEry/CEO, Florence W. Muturi

Onc of the Law to.aety of Kenya rtatutory obiectt a, provided in redion 4(a) of the Act il to

agrlJt the Government and the courtr in all mattert affectihS leSirlation and the admini(ration

and practiae of law in Kenya. Purruant lo the tlatutory mandate, the Law Society of Kenya maket

the followinS ,ubmi$ioni on The Penal Code (Amendment) 8i11.2022.



,PECIFIC COMMENTS ON THE PENAL CODE (AMENDMENT) BILL. 2022

lrrue Proporal

Sectlon 182 on idle .nd
dirorderly pr6on,

The hw .r il rtandr balanae, the right to
people: priv..y and publi. inlererl.

The mir<hief routhl to be cu.ed by
rcmovlnt the <urrent ,talulory provirion,
i, unclear.

A decent Fdety require o(ial order.
There law, are for the protection of
so<ial Order .nd outhl to be m.int.ined.

We propore thal. !, a ,o<ial
proleclion mearu.e, the law
ouShl to be m.inl.ined ar il
ir.

While it i, our recommendalioh thal the provtioh rhould be maintained.t
it ir. we slro re(ommend while beint maintlined. tollowint .mendment!
,hould be effecled -

s.<tion 182(b) idl. .nd
dkordcrly p€rront

Thi, rection provider thrt:
'(b) cwry Frton ctuting, ?uunng or
encoutttint aoy Foon lo kg or Ealhet
a/m, rhal b &n d d/c.nd ditolde y
p?rtont and aE glthy of a
mltd€mcanour and aE lbblc lor lhe fi61
orrboce to imprionmenl lor one monlh
or to , frne nol efta-dinl oDe hundd
thlllinAt or lo bth dnd lor .wry
tubtquert ofience lo hFitodn cnl fo.

We recommend thrl Section
182 (b) rhould be expanded
to in(lude AidinS be88in8.

For example people who
provide ,helter or rpa<e,
where bettar, op€rate from.

,e<tlon 182(d) ldle
dirordcrly pcrron,

and Thir Jeation rtater that:
'(d) cvery Frrun who pub,li.ly cooducl!
hlmAff in a m.nner lkely lo .aue ,
bredch of th" paxe rhall b deend dle
and ditordctly Front ,nd ,re tat:lty of
. mitdemednour .nd ue lbde for thc
firtt olhnce lo inprltonmenl lor one
n onth or to , noc not erc*dl4t onc
hundftd rhi/li,aAt, or to blh and lor
etery tubtquenl olfence to
tmpntonmenl lor one Fd..'

Reference fo 'hnrcf i Bendat
dircriminate. wom€n (an errily get away
from doint lhe ,ame a(t,

lJJe re<omm?nd th.l the
wotd " hliEf tttould &
.mended to provl& Sender
neutrullly.

Delele hln txtf artd tepla<e

Provirion of lhe bill

ln (ondu,ion. we humbly ,ubmit lhat our comment, b€ conridered before enactint the EilL and Policy.



Your, failhfully

Eri. Theuri
Preddlnt L6w toci€tv of K€nv!

M*


