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ABBREVIATIONS AND SYNONIMS

AML
CFT
CPF

ESAAMLG
L.N
MER
ML
PF

POCAMLA
POTA
POCAMLR
TF

Anti-Money Laundering

Counter-Financing of Terrorism

Counter-Financing of Proliferation

Eastern and Southern Africa Anti-Money Laundering Group

Legal Notice
Mutual Evaluation Report

Money Laundering

Proliferation Financing

Proceeds of Crime and Anti-Money Laundering Act
Prevention of Terrorism Act
Proceeds of Crime and Anti-Money Laundering Regulations

Terrorism Financing
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CHAIRPERSON'S FOREWORD

The Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery Fund)

Regulations, of 2023 were made vide LN No. l5l of 2023, pursuant to powers conferred on the

Cabinet Secretary for National Treasury and Economic Planning under section ll3(l) of the

Proceeds of Crime and Anti-Money Laundering Act, No. 9 of 2009 hence, is a statutory

instrument within the meaning of section 2 of the Statutory Instruments Act (No 23 of 201 3).

The Regulations were published in the Gazette as LN No. l5l of 2023 on 6th October, 2023,

forwarded to the Clerk of the National Assembly and laid on the table of the House on l2th

October, 2023 being the third sitting day since publication, hence within the Statutory timelines

contemplated under section 1l(l) of the Statutory Instruments Act.They were subsequently

referred to the Committee on Delegated Legislation for consideration on 12ft October,2023.

Pursuant to section 16 of the Statutory Instruments Act,2013 which requires the Committee to

confer with the regulation -making authorities before making its decision, the Committee held a

meeting with National Treasury and Economic Planning and Asset Recovery Agency on 30th

November,2023 to deliberate on the Regulations.

Having examined the Proceeds of Crime and Anti-Money Laundering (Criminal Assets

Recovery Fund) Regulations, of 2023 in accordance with the Constitution, the Statutory

Instruments Act (No 23 of 2013) and the Proceeds of Crime and Anti-Money Laundering Act,

No. 9 of 2009, the Interpretations and General Provisions Act (Cap 2), the Committee

recommends that the House APPROVES the Proceeds of Crime and Anti-Money
Laundering (Criminal Assets Recovery Fund) Regulations,2023 for operationalization by

the Ministry.

I wish to sincerely thank the Speaker and the Office of the Clerk of the National Assembly for
the invaluable support accorded to the Committee in the discharge of its mandate. I also wish to

thank the Committee Membership for their diligence during the consideration of these

Regulations.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee's

Report on its Consideration of the Proceeds of Crime and Anti-Money Laundering
(Criminal Assets Recovery Fund) Regulations, 2023.

HON. CHEPKONGA KIPRONO SAMUEL, CBS, MP
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I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Committee on Delegated Legislation is established under Standing Order No. 210 and is

mandated to consider statutory instruments submitted to National Assembly for
consideration. The Committee is expected to consider in respect of any statutory instrument,

whether it is in accord with the provisions of the Constitution, the Act pursuant to which it is
made or other relevant written laws.

2. During the scrutiny, the Committee is guided by the principles of good governance, rule of
law considers whether the instrument-

a) is in accordance with the provisions of the Constitution, the Act pursuant to which it
is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the Constitution
does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument

calls for any elucidation;
i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having been

provided for in the enabling legislation;
o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

q) Accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises -

Hon. Mbui Robert, CBS, M.P

Kathiani Constituency

WDM-Kenya

Hon. Julius Lekakeny Ole Sunkuli, EGH,
EBS, M.P.

Kilgoris Constituency

KANU

Hon. Onchoke, Mamwacha Charles, M.P.
Bonchari Constitueny

UPA

Hon. Komingoi, Kibet Kirui, M.P.
Bureti Constituency

UDA

Hon. Yakub Adow Kuno, M.P

Bura Constituency

UPIA

Hon. Mwirigi John Paul, M.P.
Igembe South Constituency

Chairperson
Hon. Chepkonga Kiprono Samuel, CBS, M.P.

Ainabkoi Constituency

UDA

Vice-Chairperson
Hon. Githinji Robert Gichimu, M.P.

Gichugu Constituency

UDA

Committee Members

Hon. (Maj) (Rtd) Dekow Barrow Mohamed,
M.P

Garrisa Township Constituency

UDA

Hon. Kamene Joyce, M.P

Machakos County
WDM-Kenva

Hon Kimaiyo,Gideon Kipkoech, M.P.
Keiyo South Constituency

UDA

Hon. Chebor, Paul Kibet, M.P
Rongai Constituency

UDA

Hon. (Maj) (Rtd) Abdullahi, Bashir Sheikh,

M.P.
Mandera North Constituency

UDM

Hon. Odoyo, Jared Okello, M.P.
Nyando Constituency
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UDA

Hon. Chepkorir Linet, M.P.
Bomet County

UDA

Hon. Ruku, Geoffrey Kariuki Kiringa,
M.P.

Mbeere North Constituency

DP

Hon. Mwale, Nicholas S. Tindi M.P.
Butere Constituency

ODM

Hon. Mugabe Innocent Maino, M.P.
Lukuyani Constituency

ODM

ODM

Hon. Munyoro Joseph Kamau, M.P
Kigumo Constituency

UDA

Hon. Lenguris Pauline, M.P.

Samburu County
UDA

Hon Mnyazi Amina Laura, MP.
Malindi Constituency

ODM
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Esther Nginyo
Clerk Assistant I (Team Leader)

Mr. Dima Dima
Principol Legal Counsel I

Mr. Jacknorine Buleemi
Clerk Assistant III

Ms. Winny Otieno
Clerk Assistant III

Mr. Brian Langwech
Clerk Assistant III

Ms Fiona Wanjiru
Legal Counsel II

Mr. Daniel Ominde
Research Officer III

Mr. Manwel Leparachao
Serjeant at Arms

Mr. Charles Ayari
Audio Officer
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2.0 CONSIDERATION OF THE PROCEEDS OF CRIME AND ANTI.MONEY
LAUNDERING (CRIMINAL ASSETS RECOVERY TUND) REGULATIONS, 2023

(LEGAL NOTTCE NO. rst OF 2023)

2.1 Introduction

5.The Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery Fund)

Regulations,2023 (Legal Notice No. 151 of 2023) were made pursuant to powers conferred on

the Cabinet Secretary forNational Treasury and Economic Planning by section ll3(l) of the

Proceeds of Crime and Anti-Money Laundering Act (No. 9 of 2009) hence, is a statutory

instrument within the meaning of section 2 of the Statutory Instruments Act (No 23 of 2013).

6. The Regulations were published in the Gazette as LN No. l5l of 2023 on 6th October 2023,

forwarded to the Clerk, National Assembly and laid on the table of the House on l2s October,

2023 being the third sitting day since publication, hence within the Statutory timelines

contemplated under section I l(l) of the Statutory Instruments Act. Thereafter, the Regulations

were referred to the Committee on Delegated Legislation for consideration.

7. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the

Committee to confer with the regulation-making authorities before making its decision,

the Committee held a meeting with the National Treasury and Economic Planning on

Thursday, 30th November,2l23 to deliberate on the Regulations.

8. The primary objective of the Proceeds of Crime and Anti-Money Laundering

(Criminal Assets Recovery Fund) Regulations,2023 is to provide a framework for the

administrative operations of the fund and the utilization of properties and monies

standing to the credit of the Fund as required under section I l3(l) of the Proceeds of
Crime and Anti-Money Laundering Act,2009.

2.2 Summarv of the Proceeds of Crime d Anti-Monev Launderins (Criminal
Assets Recoverv Fund) Resulations.2023 /IeealNolrceNa 151 af2023l

9. The objects and purpose of these Regulations is to provide a framework for the
administrative operations of the Fund and the utilization of properties and monies
standing to the credit of the Fund.

10. The provisions of the Regulations are as follows -
a) Regulation I provides for citation. The Regulations may be cited as the Proceeds of

Crime and Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,

2023

b) Regulation 2 provides for the interpretation of terms used in the Regulations.
c) Regulation 3 provides for the purpose of the Regulations and its scope in application.
d) Regulation 4 provides for the sources of funds for the Agency.
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e) Regulation 5 provides for how the funds shall be paid.
f)Regulation 6 provides that any withdrawal from the Fund shall only be for the purposes

of payments envisaged under regulation 5 of these Regulations.
g) Regulation 7 provides for the establishment of the Asset Recovery Advisory Board and

its role to the Agency.
h) Regulation 8 provides for framework for the administration of the fund by the Agency.
i)Regulation 9 establishes the Secretariat of the Fund to support the functions of the

Administration of the Fund.
j)Regulation l0 provides that the financial year of the Fund shall be the period of twelve

months commencing on the lst July in each year and ending on the thirtieth of
June.

k) Regulation 11 provides for the manner in which the Administrator shall cause the
establishment of a bank account in a bank regulated by the Central Bank of the Kenya.

l) Regulation 12 provides that the Administrator shall ensure that the bank accounts of the
Fund are not overdrawn.

m) Regulation 13 provides that the Administrator may, with the approval of the Cabinet
Secretary, invest any surplus funds of the Fund in Government securities.

n) Regulation 14 stipulates that all receipts, eamings and accruals to the Fund, and the
balance of the Fund at the close of each financial year shall be retained by the Fund for
the purposes ofthe Fund.

o) Regulation 15 gives guidance on annual estimates and appropriation of funds for the
Agency.

p) Regulation 16 provides that the Administrator shall prepare annual reports for
consideration by the Advisory Board.

q) Regulation 17 states how the Administrator shall cause to be kept all proper books and
records of account of the income, expenditure, assets, liabilities, equipment and
properties of the Fund.

r)Regulation 18 provides that the Fund shall be governed by all relevant financial and
procurement laws and Regulations as applicable.

s)Regulation 19 provides that the administrative expenses of the Fund shall be three
percent of the proceeds recovered or realized from any property seized or forfeited to
the Govemment.

t) Regutation 20 provides that the winding up of the Fund which shall be in accordance
with the provisions of the Public Finance Management Act, 2012.

2.3 Legislative Context

I l. The Legal Notice on the Proceeds of Crime and Anti-Money Laundering (Criminal
Assets Recovery Fund) Regulations,2023 is made pursuant to section I l3(1) of the

Proceeds of Crime and Anti-Money Laundering Act, 2009. The section empowers the

Cabinet Secretary for the National Treasury and Economic planning to make

Regulations for better carrying out of the provisions of the Proceeds of Crime and Anti-
Money Laundering Act.

12. Section ll3(2) of the Act requires affirmative resolution to the effect that the

Regulations are to be laid before Parliament before they take effect.
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2.4 Policy Background

13. In providing for the policy background the Ministry indicated that the country's efforts
to combat Money Laundering (ML), Terrorism Financing (TF) and Proliferation
Financing (PF) is largely anchored in the:

i. Proceeds of Crime and Anti-Money Laundering Act,2009 (POCAMLA)
ii. Prevention of Terrorism Act, 2012 (POTA).

14. They are also anchored in the attendant Regulations hereunder namely:
i. the Proceeds of Crime and Anti-Money Laundering Regulations, 2023; and
ii. the Prevention of Terrorism Act (Implementation of United Nations Security

Council Resolutions on Suppression of Terrorism Regulations), 2023.

15. Further, the Criminal Assets Recovery Fund, established pursuant to section 109 of the
Proceeds of Crime and Anti-Money Laundering Act had not been operationalized as

there were no regulations in place.

16. The Ministry cited the High Court in the Anti-Comrption and Economic Crimes
Division Civil Suit No. E002 of 2022, Assets Recovery Agency-vs- Peter Oluwaafemi
Olaiwon noted that the fund was not operationalized and directed that:

"A structural interdict is hereby issued requiring the Cabinet Secretary of the
National Treasury to fast-track and os soon as practicable issue and place before
Parliament for approval, the regulations for the operationalization of the fund
(the Criminal Recovery Fund) and within six (6) months from today file a report
in Court on the progress".

17.ln addition, Kenya underwent an Anti- Money Laundering and Financing of Terrorism
(AML/CFT) mutual evaluation peer review by Eastern and Southern Africa Anti-
Money Laundering Group (ESAAMLG) that was aimed at assessing Kenya's
compliance with the Financial Action Taskforce Recommendations. Kenya was found
to be deficient in some areas which includes lack of a framework for assets
management. In this regard, Kenya was required to submit a post observation report to
Financial Action Task Force on the progress made in addressing the deficiencies by
17th October,2023.

lS.Based on the foregoing, the regulations were developed pursuant section ll3(l) of
POCAMLA to provide a framework for the administrative operations of the fund and
the utilization of properties and monies standing to the credit of the Fund.
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3.0 COMMITTEE OBSERVATIONS
19. Having examined the Proceeds of Crime and Anti-Money Laundering (Criminal Assets

Recovery Fund) Regulations, of 2023 in line with the Constitution of Kenya 2010, , the
Proceeds of Crime and Anti-Money Laundering Act, No. 9 of 2009, the Statutory Instruments
Act (No. 23 of 2013) and the Interpretation and General Provisions Act (Cap. 2) Laws of
Kenya, the Committee made the following observations -

3.1 Statutory Timelines

20. THAT the Regulations were published in the Gazette as L.N. No. 151 of 2023 on 6ft
October 2023, received by the Clerk of the National Assembly and e laid on the table of
the House on l2th October, 2023 being the third sitting day since publication, hence

within the Statutory timelines contemplated under section ll(1) of the Statutory
Instruments Act.

3.2 Public Participation

2l.The Explanatory Memorandum provides a detailed justification for making the
Regulations and it indicates that public consultation was conducted in accordance with
the provisions of Article l0 and Article ll8 and Article 201 of the Constitution of
Kenya 2010 read together with section 5, 5,A, and the schedule to the Statutory
Instruments Act (No. 23 of 2013).

22.|n attempt to demonstrate the extent of public participation, the National Treasury and

Economic Planning apprised the Committee during the meeting that the regulations
were advertised in the daily nation newspaper, the Financial Reporting Center's website
and the Assets Recovery Agency's website, inviting stakeholders and members of the
Public to submit their written comments, views, representation and any written
memorandum on the regulations to the Agency. On 4th October 2023, a public
participation meeting was held at the Kenyatta International Convention Center to
receive views on the regulations from stakeholders and members of the public.

23. The Regulations were subsequently published in the Kenya Gazette vide gazette

supplement number 179 on 6th October,2023 by the Cabinet Secretary for the National
Treasury and Economic Planning.

3.3 Regulatory Impact Statement

24. Pursuant to the provisions of Section 5A, (2) of the Statutory lnstruments Act, 2013, an

impact assessment has not been prepared for this statutory instrument as it falls within
the exceptions provided under section 9 of the Statutory Instruments Act.

3.4 Reservations by the Committee
25. The Committee took note of the error and observed that Regulation 4 seemed to be

amending the parent Act by the use of the word 'in addition' which seems to add more
sources of funds to the ones stated under the Section I l0 of the Proceeds of Crime and

Anti-Money Laundering Act No. 9 of 2009. The Regulation Making Authority

13



I
I

acknowledged the error in Regulation 4 and undertook to correct it by way of a

corrigendum.

26. Under Regulation 5, the Committee observed that sub-regulation (b) and (e) were
providing for administrative money to the Agency, a fact that the Regulation Making
Authority acknowledged and undertook to correct by way of a corrigendum.

4.0 COMMITTEE RECOMMENDATION
27.Having examined the Proceeds of Crime and Anti-Money Laundering (Criminal Assets

Recovery Fund) Regulations,2023 L.N No. l5l of 2023, in accordance with the
Constitution, the Proceeds of Crime and Anti-Money Laundering Act, No. 9 of 2009,
the Statutory Instruments Act (No 23 of 2013) and the Interpretations and General
Provisions Act (Cap 2), the Committee recommends that the House APPROVES the
Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery Fund)
Regulations, of 2023 L.N No. l5l of 2023 for operationalization by the Ministry.

Signed t:-/e**
THE HON. CHEPKONGA SAMUEL KIPRONO, CBS, MP

(cHATRPERSON)
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ANNEXURES
1. Adoption List
2. Legal Notice Number l5l of 2023 and the Explanatory Memorandum
3. Committee Minutes
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SPECIAL ISSI'E
Kenya Gazette Supplement No.l79

( I* gislative Supplement N o. 65 )

LEGALNoTICENo. 15I

TIIE PROCEEDS OF CRIME AND ANTI-MONEY LAI'NDERING
ACT

(No.9 of 2009)

IN E)(ERCISE of powers conferred by section ll3(l) of the
Proceeds of Crime and Anti-Money Laundering Act, 2009, the for the
Cabinet Secretary for the National Treasury and Economic Planning
makes the following Regulations-
THE PROCEEDS OF CRIME AND ANTI-MONEY LAI'NDERING
(CRIMINAL ASSETS RECOVERY FI.]ND) REGI.'LATIONS, 2023

l. These Regulations may be cited as the Proceeds of Crime
and Anti-Money Laundering (Criminal Assets Recovery Fund)
Regulations, 2023.

2. In these Regulations, unless the context otherwise
requires-

"Act" means the Proceeds of Crime and Anti-money Laundering
Act,2009:

"Accounting Standards Board" has the meaning assigned to it
under section 2 of the Public Finance Management Act,20l2;

"Administrator" means the Administrator of the Fund in
accordance with section I I I of the Act;

"Advisory Board" has the meaning assigned to it in section 2 of
the Act;

"Agency" has the meaning assigned to it in section 2 of the Act;

"Cabinet Secretary" has the 6ganing assigned to it in section 2 of
the Act;

"DirectoC' means the Agency Director appointed under section
53(2) of the Act; and

"Fund" has the meaning assigned to it in section 2 of the Act.

3. The purpose of these Regulations is to provide a framework
for the administrative operations of the Fund and the utilization of
properties and monies standing !o the credit of the Fund as rcquired
under section I 13(l) of the Act.

4. In addition to thc sources of funds specified in scction 110
of the Act, the Fund shall consist of-

(a) any moneys from incidental compensation and restitution
orden;
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Citstion.
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756 Kenya Subsidiary l,e gislation, 2023

(b) income generated from the investments of the Fund; and

(c) money accruing to the Fund from the management of
confiscated or forfeited property under the Act.

5. There shall be paid out of the Fund-

(a) moneys derived from concluded confiscation and forfeiture
orders stipulated in Parts VII to X of the Act, into the
Consolidated Fund;

(b) five percent of the total proceeds recovered or realized from
any property seized or forfeited to the Government, to the
Agency;

(c) three percent of the total proceeds recovered or realized
from any property seized or forfeited to the Govemment, to
the Centre;

(d) claims by a third party in respect of a forfeiture order issued
in accordance with section 93 of the Act; and

(e) moneys in respect of administrative expenses incuned in
pursuance of the objects and purposes for which the Fund is
established.

6. Any withdrawal from the Fund shall only be for the
purposes of payments envisaged under regulation 5 of these
Regulations.

7. The Asset Recovery Advisory Board shall-

(a) generally advise the Agency on the administration and
management of the Fund;

@) advise the Agency on the preparation of the estimates of
revenues and expenditure of the Fund; and

(c) advise the Agency on the preparation ofthe annual financial
and non-financial reports and statements of the Fund.

8. (1) Pursuant to section lll of the Act, the Agency ttuough
the Director shall be the administrator of the Fund.

(2) The functions of the adminishator of the Fund shall be to-
(a) open and operate such bank accounts with the approval of

the Board and the National Treasury;

(b) supervise and control the day-to-day administration of the
Fund;

(c) in consultation with the Advisory Board, develop such
policies as may be necessary for the attainment of the
objects of the Fund;

(d) cause to be kept books of accounts and other books and
records in relation to the Fund of all activities and
undertakings financed from the Fund;

Payments out of
the Fund.

Withdrawals fiom
the Fund.

Role of the
Advisory Board.

Administration of
the Fund.
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(e) be the custodian ofthe property, assets and equipment ofthe
Fund; and

(f) prepare estimates of annual revenue and expenditure of the
Fund and submit them to the Advisory Board for advice
beforc adoption.

(3) The Agency shall comply with the ordinary Government
budget cycle in the prcparation of the estimates for the Fund.

9. (l) There shall be a secretariat of the Fund to suPPort the
functions of the adminisration of the Fund.

(2) The Director shall designate such officers in the Agency to be
the staff of the secretariat.

(3) The Director may assign duties to the staff of the secretariat
in respect of the administration and management of the Fund.

10. The financial year of the Fund shall be the period of twelve
months commencing on the lst July in each year and ending on the
thirtieth June.

ll. (l) The administrator shall cause bank accounts in the name
of the Fund to be maintained for the Fund in a bank regulated by the
Central Bank of Kenya in accordance with the Public Finance
Management Act,20l2.

(2) All moneys payable to the Fund shall be paid into the bank
accounts of the Fund.

(3) The bank accounts statements of the Fund shall be operated

by the Director and two other persons nominated by the Director from
among the staff of the Agency.

(4) The bank accounts of the Fund shall be submitted to the
Auditor-General within three months after the end of each financial
year in accordance with the Public Audit Act,2015.

12. The Administator shall ensure that the bank accounts of the
Fund are not overdrawn.

l3.The Administrator may, with the approval of the Cabinet
Secretary, invest any surplus funds of the Fund in Government
securities.

14. All reccipts, eamings and accruals to the Fund, and the
balance of the Fund at the close of each financial year shall be retained
by the Fund for the purposes ofthe Fund.

15. (l) At least three months before the corlmencement of each
financial year, the Administrator shall cause to be prepared the
estimates of the revenue and expenditure of the Fund for that year.

(2) The annual estimates shall make provision for the estimated
rcvenues and cxpenditurcs of the Fund for the financial year and, in
particular, the estimates shall provide for-

(a) rcvenues projected to be reccived by the Fund from the
sourccs of firnds provided for under the Act and these
Regulations;

Secretariat of the
Fund.

Financial year

Bank accounts of
thc Fund.
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tccounts.
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(b) moneys for the administrative expenses of the Fund;

(c) the maintenance of the assets, equipment and properties of
the Fund; and

(d) any other lawful expenditure that promotes the objects and
purpose of the Fund.

16. (1) The Administrator shall prepare annual financial and non-
financial reports in accordance with the format prescribed by the
Public Sector Accounting Standards Board and submit them to the
Advisory Board for consideration.

(2) The administrator's report shall form part of the agency
annual report on its activities and operations during the financial year.

17. (l) The Administrator shall cause to be kept all proper books
and records of account of the income, expenditure, assets, liabilities,
equipment and properties of the Fund.

(2) Within a period of tfuee months from the end of each
financial year, the Administrator shall submit to the Advisory Board
the accounts of the Fund together with-

(a) a statement of the income and expenditure of the Fund
during the financial year; and

(b) a statement of the assets and liabilities of the Fund on the
last day of that financial year.

(3) The financial statements prepared under paragraph (2) shall
be prepared in accordance with the format prescribed by the Public
Sector Accounting Standards Board.

l8.The Fund shall be govemed by all relevant financial and
procurement laws and Regulations as applicable

l9.The administrative expenses of the Fund shall be three
percent of the proceeds recovered or realized from any property seized
or forfeited to the Govemment.

20. The winding up of the Fund shall be in accordance with the
provisions of the Public Finance Management Act,20l2.

Made on the 5th October,2023.

NJUGUNA NDUNG'U,
Cabinet Secretary for the

National Treasury and Economic Planning.

PRINTED AND PUBUSHBD BY THE OOVERNMENT PRINTER, NAIROBI
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EXPHNATORY MEMORANDUM TO LN I5I ON THE PROCEEDS OF CRIME AND
ANT!-MONEY HUNDERTNG (CRTMTNAL ASSETS RECOVERY FUND) REGULATTONS,

2023

Name of the Statutory lnstrument:

Name of the parent Act:

Enacted pursuant to:

Name of the Ministry/ Department:

Gazetted on:

Tabled on:

PART I

The Proceeds of Crime and Anti-Money
Laundering (Criminal Assets Recovery Fund)
Regulations, 2023.

The Proceeds of Crime and Anti-Money
Laundering AcI(POCAMLA), No 9 of 2009.

Section ll3(l) of the Proceeds of Crime and Anti-
Money laundering Act.

National Treasury and Economic Planning.

6th October 2023

PART II

l. The Purpose of the Proceeds of Crime and Anti-Money Laundering (Criminal Assets

Recovery Fund) Regulation s, 2023

The purpose of the regulations is to provide a framework for the administrative operations

of the fund and the utilization of properties and monies standing to the credit of the Fund

as required under section ll3(l) of the Proceeds of Crime and Anti-Money Laundering Act.

2. The legislative Context

Section 109 of the Proceeds of Crime and Anti-Money Laundering Act provides for the

establishment of the Criminal Assets Recovery Fund which shall consist of monies and

properties derived from the fulfilment of the forfeiture orders.

Further, section lll of POCAMLA provides that the Fund shall be administered by the

Assets Recovery Agenry.

The regulations were developed pursuant to section ll3(l) of the Proceeds of Crime and

Anti-Money Laundering Act.
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3. Poliqy Background

The Criminal Assets Recovery Fund, established pursuant to section 109 of the Proceeds

of Crime and Anti-Money Laundering Act had not been operationalized as there were no

regulations in place.

The High Court in the Anti-Corruption and Economic Crimes Division Civil Suit No. EOO2

of 2O22. Assets Recovety Agenq-us- Peter Oluwaafemi Olaiwon noted that the fund was

not operationalized and directed that:

" A ttructural interdict is hereby issued requiring the Cabinet Secretary of the National

Treasury to fast-track and as toon as practicable issue and place before Parliament for

approval, the regulations for the operationalization of the fund (the Criminal Recovery

Fund) and within six (5) months from today file a report in Court on the progress".

ln addition, Kenya underwent an Anti- Money Laundering and Financing of

Terrorism(AMVCFT) mutual evaluation peer review by Eastern and Southern Africa Anti-

Money Laundering Group(ESAAMLG) that was aimed at assessing Kenya's compliance

with the Financial Action Taskforce Recommendations. Kenya was found to be deficient

in some areas which includes lack of a framework for assets management. ln this regard,

Kenya was required to submit a post observation report to Financial Action Task Force

on the proSress made in addressing the deficiencies by 17th October 2023.

Based on the foregoing, the regulations were developed pursuant section 113(l) of

POCAMLA to provide a framework for the administrative operations of the fund and the

utilization of properties and monies standing to the credit of the Fund.

4. Consultation Outcome

The regulations were advertised in the daily nation newspaper, the Financial Reporting

Center's website and the Assets Recovery Agency's website, inviting stakeholders and

members of the Public to submit their written comments, views, representation and any

written memorandum on the regulations to the Agency. On 4th October 2023, a public
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participation meeting was held at the Kenyatta lnternational Convention Center to receive

views on the regulations from stakeholders and members of the public.

The regulations were subsequently published in the Kenya Gazette vide gazette

supplement number 179 on 5th October 2023 by the Cabinet Secretary for the National

Treasury and Economic Planning.

5. Guidance

The Assets Recovery Agency will sensitize stakeholders and the general public on the

provisions of the Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery

Fund) Regulations,2023 to create awareners on the same

6. lmpact

6.1 lmpact on fundamental rights and freedoms

These regulations do not limit the fundamental rights and freedoms as enshrined in the

Constitution.

6.2 lmpact on the private sector

The private sector is one of the key stakeholders that enhance recovery of proceeds of

crime through sharing of information on proceeds of crime. The implementation of the

regulations shall strengthen the private sector to ensure compliance with systems and

procedures in combating money laundering and economic crimes.

6.3 lmpact on the public sector

The public sector contributes to the recovery of proceeds of crime through sharing

information and cooperation with the Agenry in the recovery of proceeds of crime. The

statutory instruments will enhance the public sector awareness and their obligation in

promoting accountability and probity in the utilization of public resources.

5.4 An impact assessment statement

An impact assessment has not been prepared for this statutory instrument as it falls within

the exceptions provided under section 9 of the Statutory lnstruments Act.
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7. Monitoring and Reviorr

The Assets Recovery Agency shall monitor the application of the Proceeds of Crime and

Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,2023 and ensure

compliance with the set standards.

A review of the regulations shall be done by the Cabinet Secretary of National Treasury

and Economic Planning with the approval of Parliament.

8. Contact Person

The Assets Recovery Agenry is mandated to implement the regulations, therefore the

contact person of the Agenry is;

Brig.(Rtd.) Alice M Mate
Director: Assets Recovery Agency
Email: di rectorara @ assetsrecovery.go.ke

4
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COMMITTEE ON DELEGATED LEGISLATION ADOPTION LIST

DArE: Slrel.q)al. VENUE: ...... STARTING TIME:

ENDING TIME:

AGENDA, . AD.qP1 at ....0 t..1. l!*....R.kWRl Dt ?epcrAa Of- cxr M*A

^IL
Mtp ,eLr0e ( ^14iIFa ebta

NAME SIGIJABURE
I The Hon. Chepkonga Kiprono Samuel, CBS,

M.P, Chairperson n
c, The Hon. Githinji, Robert Gichumi, M.P.

Yice-Chairperson
3 The Hon. Mbui, Robert, CBS, M.P

+. The Hon. Sunkuli Julius Lekakeny, EGH,EBS,MP

5 The Hon. Ma.i. (Rtd)Abdullahi Bashir Sheikh, M.P
,.'{--W---,

6 The Hon. Mwirigi, John Paul, M.P

7 The Hon. Kamene, Joyce, M.l)

8 The Hon. Mwale, Nicholas S. Tindi, M.P

9 The Hon. Odoyo, Jared Okello, M.P

lo The Hon. Komingoi, Kibet Kirui, M.P

I1. The Hon. Maj. (Rtd.) Dekorv Ilarrow Mohamed, M.P

12. The Hon. Munyoro, Joseph Kamau, M.P

ov-19. The Hon, Kimaiyo, Gideon Kipkoech, M.P

L4. The Hon. Ruku, Geofh'ey Kariuki Kiringa, M.P.

t5. The Hon. Chepkorir, Linet, M.P

16. The Hon. Chebor, Paul, M.P

t7 The Hon. I-enguris, Pauline, M.P

l8 The Hon. Mamwacha Onchoke Charles, M.P

The Hon. Yakub, Adow Kuno, M.Pl9

20 The Hon. Mnyazi, Amina Laura, M.P T



2t The Hon. Mugabe, Innocent Maino, M.P

COMMITTEE CLERK: SIGNATURE

DIRECTOR, DAA&OSC: ... SIGNATURE....



MINUTES OF 74r[t SITTING OF' THE COMMITT ON DELEGATED
LEGISLATION HELD ON THURSDAY.3OTII NOVEMBER.2023, AT SMALL DINING

W WIN MAIN P INGS AT 1

PRESENT
1. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson

3. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

4. The Hon. Jared Okello Odoyo M.P.
5. The Hon. John Paul Mwirigi, M.P.
6. Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.
7. The Hon. Joseph Kamau Munyoro, M.P
8. The Hon. Kibet Kirui Komingoi, M.P
9. The Hon. Gideon Kipkoech Kimaiyo, M.P.
10. The Hon. Pauline Lenguris, M.P.

APOLOGIES
l. The Hon. Robert Mbui, CBS, M.P
2. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS M.P
3. The Hon. Nicholas S. Tindi Mwale, M.P.
4. The Hon. Joyce Kamene, M.P

5. The Hon. Charles Mamwacha Onchoke. M.P'
6. The Hon. Geoffrey Kariuki Kiringa Ruku, M.P

7. The Hon. Laura Amina Mnyazi, M.P.

8. The Hon. Linet Chepkorir M.P.
9. The Hon. lnnocent Mugabe, M.P.
10. The Hon. Yakub Adow Kuno, M.P.
I l. The Hon. Paul Chebor, M.P.

IN ATTENDANCE

SECRETARIAT
1. Ms. Esther Nginyo
2. Mr. Dima Dima
3. Mr. Brian Langwech
4. Mr. Jacknorine Buleemi
5. Ms. Winny Otieno
6. Ms. Fionah Wanjiru
7. Mr. Daniel Ominde
8. Mr. Charles Ayari

Clerk Assistant I
Principal Legal Counsel I
Clerk Assistant III
Clerk Assistant III
Clerk Assistant lll
Legal Counsel II
Researcher III
Hansard Services
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9. Mr. Manuel Leparachau Serjeant-At-Arms.

THE NATIONAL TREASURY & ECONOMIC PLANNING.

1. Brig. Alice Mate
2. Mr. James Manyonge
3. Mr. Robi Vincent
4. Mr. Jennifer Gitiri
5. Ms. Esther Muchiri

Agency Director, ARA
Director, Legal Compliance FRC
HOD, Legal, FRC
Dep. Director, Legal Services, ARA
Asst. Director, Legal Services, ARA

AGENDA

1. Prayers
2. Preliminaries
3. Adoption of the Agenda
4. Conf,rrmation of minutes
5. Matters arising
6. Briefing by the Cabinct Secretaty, The National Trcasury onl

i) Thc Procceds of Crime and Anti-Money Launtlering Regulations,2023
ii) The Proceeds of Crime and Anti-Money Laundering (Crirninal Assets Recovery

Fund) Regulations, 2023
7. Any Other Business; and
8. Adjournment.

MIN. DAA&OSCICDLI4q'IaOz3 PRELIMINARIES
The Chairperson called the Meeting to order at 10.30 a.m. after which prayers were said. He then

welcomed all to the meeting with a round of introductions.

MIN. DAA&OSCICDLI496I2O23 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted as was proposed by the Hon. Jared Okello Odoyo M.P

and seconded by the Hon. Kibet Kirui Komingoi, M.P

MIN. DAA&OSCICDLI4}7I2O}3 CONFIRMATION OF MINUTES
Minutes of the 73'd sitting that was held on 28s November,Z}Z3, were confirmed as true records

of the deliberations as was proposed by the Hon. Gideon Kipkoech Kimaiyo, M.P and seconded

by the Hon. Pauline Lenguris, M.P.

MIN. DAA& OS C I CDLI 498 12023 BRIEFING ON THE PROCEEDS OF CRIME AND
ANTI.MONEY LAUNDERING (CRIMINAL
ASSETS RECOVERY FUND) RE,GULATIONS,
2023
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Brig. Alice Mate, Agency Director, Asset Recovery Agency, briefed the Committee on the

Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,

2023, as follows ;

l. Regulation I provides for citation. The Regulations may be cited as the Proceeds of
Crime and Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,2023

2. Regulation 2 provides for the interpretation of terms used in the Regulations.

3. Regulation 3 provides for the purpose of the Regulations and its scope in application.

4. Regulation 4 provides for the sources of funds for the Agency.

5. Regulation 5 provides for how the funds shall be paid.

6. Regulation 6 provides that any withdrawal from the Fund shall only be for the purposes

of payments envisaged under regulation 5 of these Regulations.
7. Regulation 7 provides for the establishment of the Asset Recovery Advisory Board and

its role to the Agency.
8. Regulation 8 provides for framework for the administration of the fund by the Agency.

9. Regulation 9 establishes the Secretariat of the Fund to support the functions of the

Administration of the Fund.

10. Regulation l0 provides that the financial year of the Fund shall be the period of twelve

months commencing on the lst July in each year and ending on the thirtieth of June.

ll.Regulation 11 provides for the manner in which the Administrator shall cause the

establishment of a bank account in a bank regulated by the Central Bank of the Kenya.

12. Regulation 12 provides that the Administrator shall ensure that the bank accounts of the

Fund are not overdrawn.
13. Regulation 13 provides that the Administrator may, with the approval of the Cabinet

Secretary, invest any surplus funds of the Fund in Government securities.

14. Regulation 14 stipulates that all receipts, earnings and accruals to the Fund, and the

balance of the Fund at the close of each financial year shall be retained by the Fund for
the purposes of the Fund.

15. Regulation 15 gives guidance on annual estimates and appropriation of funds for the

Agency.
16. Regulation 16 provides that the Administrator shall prepare annual reports for

consideration by the Advisory Board.
17. Regulation 17 states how the Administrator shall cause to be kept all proper books and

records of account of the income, expenditure, assets, liabilities, equipment and

properties of the Fund.
l8.Regulation 18 provides that the Fund shall be governed by all relevant financial and

procurement laws and Regulations as applicable.
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19. Regulation 19 provides that the administrative expenses of the Fund shall be three

percent ofthe proceeds recovered or realized from any property seized or forfeited to the

Government.
20. Regulation 20 provides that the winding up of the Fund which shall be in accordance

with the provisions of the Public Finance Management Act, 2012.
21. Upon deliberations, the Committee made observations which are as follows;

i) Regulation seems to be amending the parent Act by the use of the word 'in
addition' which seems to add more sources of funds to the ones stated under the

Section I l0 of the Proceeds of Crime and Anti-Money Laundering Act No. 9 of
2009.

ii) Under Regulation 5, the Committee observed that sub-regulation (b) and (e) were

providing for administrative money to the Agency. The Committee

recommended that sub-regulation (e)be deleted.

iii) There was a concern on lack of enough evidence to support sufficient and

adequate public participation since the Agency only produced evidence of a

meeting in Nairobi. The Agency responded by indicating that an advert was put

in dailies of nationwide coverage and thus they received memoranda from across

the country. Further, the committee asked them to produce those memoranda

before the Committee.
iv) There was need to amend the parent Act to change the Office of the Agency

Director to that of the Director General.
v) Upon deliberation, the Committee recommended to the House to anproves the

Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery

Fund) Regulations,2023 subject to publication of a corrigenda on Regulation 4

and 5(e), as was proposed by the Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

and seconded by the Hon. Robert Gichimu Githinji' M.P.

MIN. DAA& O S C I CDLI 499 12023 BRIEFING ON PROCEEDS OF CRIME AND
ANTI.MONEY LAUNDERING REGULATIONS,
2023

Mr. James Manyonge, Director, Legal and Compliance, Financial Reporting Centre, briefed the

Committee on the Pioceeds of Crime and Anti-Money Laundering Regulations, 2023 as follows;
1. Regulation I provides for citation of the Regulations which may be cited as the Proceeds

of Crime and Anti-Money Laundering Regulations,Z023.
2. Regulation 2 provides for interpretation of terms used in the Regulations.

3. Regulation 3 provides for the application of these Regulations and its scope.

4. Regulation 4 provides for the Functions of the Centre.

5. Regulation 5 provides for the registration of every reporting institution by the Centre

6. Regulation 6 provides for the obligations of the reporting institutions.
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7. Regulation 7 provides that every reporting institution shall undertake a risk assessment

to enable it identifu, assess, understand, monitor, manage and mitigate the risks

associated with money laundering, terrorism financing and proliferation financing.

8. Regulation 8 provides that all reporting institutions shall take reasonable measures to
prevent use of new technologies for money laundering, terrorism financing and

proliferation fi nancing pu{poses.
9. Regulation 9 stipulates the policies and procedures to address any money laundering,

terrorism financing or proliferation financing risks associated with non-face-to-face

relationships or transactions.
10. Regulation 10 provides for the framework on cross border conveyance of monetary

instruments.
ll.Regulation 1l stipulates the measures and policies on intemal control obligations to

reporting institutions.
12. Regulation 12 provides for how reporting institutions can appoint the money laundering

reporting officers.
13. Regulation 13 restricts reporting institutions and bars them from operating anonymous or

fictitious accounts.
14. Regulation 14 provides that every reporting institution shall undertake customer due

diligence measures.

15. Regulation 15 provides for a framework of identiffing a natural person and how to get

their information.
16. Regulation 16 provides for a framework of identiffing a legal person and how to get

their information.
17. Regulation 17 provides for a framework in identifying a partnership and how their

information is sort.
18.Regulation 18 provides for a framework on identifuing a trust and how to acquire its

information.
19. Regulation 19 provides for guidelines on acquiring information on eligible introducers to

the reporting institutions.
20. Regulation 20 provides for enhanced due diligence measures on how higher risk persons

can be identified and how their information is obtained.
21. Regulation 21 provides for how simplified customer due diligence is applied.

22. Regulation22 provides for a procedure for simplified customer due diligence.

23. Regulation 23 gives guidelines for identiffing persons purporting to act on behalf of a
customer.

24. Regulation24 provides for measures to be taken under due diligence in matters related to

life insurance related businesses.
25. Regulation 25 provides for compliance with these Regulations.
26. Regulation 26 provides how customer due diligence is conducted on politically exposed

persons.
27. Regulation 27 provides for the guidelines on how reporting institutions that hold

international branches cooperate.
5
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28. Regulation 28 provides for a framework on group-wide programmes against money

laundering, terrorism fi nancing and proliferation fi nancing.

29. Regulation 29 stipulates measures that shall be undertaken by a reporting institution that

intends to establish a correspondent financial relationship either as the correspondent

financial institution or the respondent financial institution.
30. Regulation 30 prohibits dealings with shell banks.

31. Regulation 31 provides for the measures to be considered in money or value transfer

services.
32. Regulation 32 states measures to be considered in wire transfers.

33. Regulation 33 provides for measures on reliance on third parties to perform elements of
customer due diligence measures, or introduce business, provided that the institution

meets the criteria set out in these Regulations.
34. Regulation 34 provides that all reporting institutions shall continuously monitor the

activity and transactions of their customers.
35. Regulation 35 provides for conduct of on-going due diligence on the business

relationship.
36. Regulation 36 provides that the requirements set out in these Regulations shall apply to

numbered accounts.
37. Regulation 37 provides for determining procedure on the legitimacy of the source of

funds.
38. Regulation 38 provides for a timeline within which a reporting institution is supposed to

report a suspicious transaction to the FRC.
39. Regulation 39 provides for the reporting of suspicious activities by supervisory bodies.

40. Regulation 40 provides for the reporting procedure of cash transactions equivalent or
exceeding 15000 USD.

4l.Regulation 4l prohibits the FRC from sharing information acquired on suspicious

transactions.
42. Regulation 42 stipulates that reporting institutions should ensure a good record keeping

for all transactions.
43. Regulation 43 provides for reporting institutions to adopt an independent audit function

to check compliance by the institution with the Act and these Regulations.

44. Regulation 44 provides that a reporting institution shall submit to the FRC by 3l't
January of each calendar year, a compliance report detailing the institutions compliance

with the Act.
45. Regulation 45 confers powers to the Centre to issue directives and guidelines.

46. Regulation 46 allows sharing of information with other investigative agencies.

47. Regulation 47 provides a framework on mechanisms for suitability of reporting

institutions.
48. Regulation 48 provides the sanctions and penalties for any breach of the provisions of the

Regulations.
49. Regulation 49 revokes the Proceeds of Crime and Anti-Money Laundering Regulations,

20t3.
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50. Upon deliberation on the Proceeds of Crime and Anti-Money Laundering Regulations,
2023, the Committee made the following observations;

i.Under Regulation 4, delete the word 'in addition' and substitute with 'performing
the'

ii.Under Regulation 36, the Committee inquired why the term numbered accounts

wasn't defined which was clarified that, the term numbered accounts needed

not be defined because it was a common term for internal use within financial
institutions

iii. Regulation 45(l) and 45(3) were delegating more powers contrary to section
l3(m) of the Statutory Instruments Act, 2013. The Committee recommended
that the guidelines, rules and instructions to form part of the schedules of the
Regulations.

iv. Regulation 48 prescribes a penalty that is beyond what the Statutory Instruments
Act provided. The Committee recommended that the Centre cross-reference

the penalty with the parent Act, should it require a deterrent fine.
v.Upon deliberations, the Committee APPROVED in-part the Regulations subject

to publication of a corrigenda on the errors in Regulations 4,45 and 48, as was

proposed by the Hon. Robert Gichimu Githinji, M.P. and seconded by Hon.

Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

MIN.DAA&OSC/CDLI5OOI2O23 ANY OTHER BUSINESS
The Committee was informed of a retreat that has been organized in Machakos County as from
30tr' November, 2023 to 3'd December, 2023, to consider the Regulations pending before the

Committee.

MIN. DAA&OSC/CDL/5OII2O23 ADJOURNMENT
There being no other business, the meeting was adjourned Thirty-Five minutes past One
O'clock.

SI

THE HON. SAMUEL CHEPKONGA, CBS, M.P.
CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION

DATE
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MINUTES OF THE 74TII SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY.3()TH NOVEMBER.2023. AT SMALL DINING
ROOM, NEW WING. MAIN PARLIAMENT BUILDINGS AT IO.OO A.M.

PRESENT
1. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

4. The Hon. Jared Okello Odoyo M.P.
5. The Hon. John Paul Mwirigi, M.P.
6. Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.
7. The Hon. Joseph Kamau Munyoro, M.P
8. The Hon. Kibet Kirui Komingoi, M.P
9. The Hon. Gideon Kipkoech Kimaiyo, M.P.
10. The Hon. Pauline Lenguris, M.P.

APOLOGIES
1. The Hon. Robert Mbui, CBS, M.P
2. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS M.P
3. The Hon. Nicholas S. Tindi Mwale, M.P.
4. The Hon. Joyce Kamene, M.P
5. The Hon. Charles Mamwacha Onchoke. M.P.
6. The Hon. Geoffrey Kariuki Kiringa Ruku, M.P
7. The Hon. Laura Amina Mnyazi, M.P.

8. The Hon. Linet Chepkorir M.P.
9. The Hon. Innocent Mugabe, M.P.
10. The Hon. Yakub Adow Kuno, M.P.
I l. The Hon. Paul Chebor, M.P.

IN ATTENDANCE

SECRETARIAT
l. Ms. Esther Nginyo
2. Mr. Dima Dima
3. Mr. Brian Langwech
4. Mr. Jacknorine Buleemi
5. Ms. Winny Otieno
6. Ms. Fionah Wanjiru
7. Mr. Daniel Ominde
8. Mr. Charles Ayari

Clerk Assistant I
Principal Legal Counsel I
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III
Legal Counsel [I
Researcher III
Hansard Services
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9. Mr. Manuel Leparachau Serjeant-At-Arms.

THE NATIONAL TREASURY & ECONOMIC PLANNING.

1. Brig. Alice Mate
2. Mr. James Manyonge
3. Mr. Robi Vincent
4. Mr. Jennifer Gitiri
5. Ms. Esther Muchiri

Agency Director, ARA
Director, Legal Compliance FRC
HOD, Legal, FRC
Dep. Director, Legal Services, ARA
Asst. Director, Legal Services, ARA

AGENDA

l. Prayers
2. Preliminaries
3. Adoption of the Agenda
4. Confirmation of minutes
5. Matters arising
6. Briefing by the Cabinet Secretary, Tlre National Treasury on;

i) The Proceetls of Crime ancl Anti-Money Laundering Regulations,2023

iD Tlre Proceetls of Crime and Anti-Money Laundering (Criminal Assets Recovery

Fund) Regulations, 2023

7. Any Other Business; and
8. Adjournment.

MIN. DAA&OS CICDLI495I2O23 PRELIMINARIES
The Chairperson called the Meeting to order at 10.30 a.m. after which prayers were said. He then

welcomed all to the meeting with a round of introductions.

MIN. DAA&OSCICDLI496I2O23 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted as was proposed by the Hon. Jared Okello Odoyo M.P.

and seconded by the Hon. Kibet Kirui Komingoi, M.P

MIN. DAA&OSCICDLI4I7I}Oz3 CONFIRMATION OF MINUTES
Minutes of the 73'd sitting that was held on 28tl'November,2023, were confirmed as true records

of the deliberations as was proposed by the Hon. Gideon Kipkoech Kimaiyo, M.P and seconded

by the Hon. Pauline Lenguris, M.P.

MIN. DAA& OS C I CDLI 498 12023 BRIEFING ON THE PROCEEDS OF CRIME AND
ANTI.MONEY LAUNDERING (CRIMINAL
ASSETS RECOVERY FUND) REGULATIONS,
2023
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Brig. Alice Mate, Agency Director, Asset Recovery Agency, briefed the Committee on the
Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,
2023, as follows ;

l. Regulation I provides for citation. The Regulations may be cited as the Proceeds of
Crime and Anti-Money Laundering (Criminal Assets Recovery Fund) Regulations,2023

2. Regulation 2 provides for the interpretation of terms used in the Regulations.
3. Regulation 3 provides for the purpose of the Regulations and its scope in application.

4. Regulation 4 provides for the sources of funds for the Agency.
5. Regulation 5 provides for how the funds shall be paid.
6. Regulation 6 provides that any withdrawal from the Fund shall only be for the purposes

of payments envisaged under regulation 5 of these Regulations.
7. Regulation 7 provides for the establishment of the Asset Recovery Advisory Board and

its role to the Agency.
8. Regulation 8 provides for framework for the administration of the fund by the Agency.
9. Regulation 9 establishes the Secretariat of the Fund to support the functions of the

Administration of the Fund.

10. Regulation l0 provides that the financial year of the Fund shall be the period of twelve
months commencing on the lst July in each year and ending on the thirtieth of June.

ll.Regulation 11 provides for the manner in which the Administrator shall cause the
establishment of a bank account in a bank regulated by the Central Bank of the Kenya.

12. Regulation 12 provides that the Administrator shall ensure that the bank accounts of the
Fund are not overdrawn.

13. Regulation 13 provides that the Administrator may, with the approval of the Cabinet
Secretary, invest any surplus funds of the Fund in Government securities.

14. Regulation 14 stipulates that all receipts, earnings and accruals to the Fund, and the
balance of the Fund at the close of each financial year shall be retained by the Fund for
the purposes of the Fund.

15. Regulation 15 gives guidance on annual estimates and appropriation of funds for the
Agency.

16. Regulation 16 provides that the Administrator shall prepare annual reports for
consideration by the Advisory Board.

17. Regulation 17 states how the Administrator shall cause to be kept all proper books and
records of account of the income, expenditure, assets, liabilities, equipment and

properties of the Fund.
18. Regulation 18 provides that the Fund shall be govemed by all relevant financial and

procurement laws and Regulations as applicable.
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19. Regulation 19 provides that the administrative expenses of the Fund shall be three

percent ofthe proceeds recovered or realized from any property seized or forfeited to the

Government.
20. Regulation 20 provides that the winding up of the Fund which shall be in accordance

with the provisions of the Public Finance Management Act, 2012.

21. Upon deliberations, the Committee made observations which are as follows;
i) Regulation seems to be amending the parent Act by the use of the word 'in

addition' which seems to add more sources of funds to the ones stated under the

Section I l0 of the Proceeds of Crime and Anti-Money Laundering Act No. 9 of
2009.

ii i)

Under Regulation 5, the Committee observed that sub-regulation (b) and (e) were

providing for administrative money to the Agency. The Committee

recommended that sub-regulation (e)be deleted.

There was a concern on lack of enough evidence to support sufficient and

adequate public participation since the Agency only produced evidence of a

meeting in Nairobi. The Agency responded by indicating that an advert was put

in dailies of nationwide coverage and thus they received memoranda from across

the country. Further, the committee asked them to produce those memoranda

before the Committee.
There was need to amend the parent Act to change the Office of the Agency
Director to that of the Director General.

Upon deliberation, the Committee recommended to the House to approves the

Proceeds of Crime and Anti-Money Laundering (Criminal Assets Recovery

Fund) Regulations,2023 subject to publication of a comigenda on Regulation 4

and 5(e), as was proposed by the Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

and seconded by the Hon. Robert Gichimu Githinji, M.P.

iv)

v)

MIN. DAA&OS CICDLI499I2O23 BRIEFING ON PROCEEDS OF CRIME AND
ANTI-MONEY LAUNDERING REGULATIONS,
2023

Mr. James Manyonge, Director, Legal and Compliance, Financial Reporting Centre, briefed the

Committee on the Proceeds of Crime and Anti-Money Laundering Regulations, 2023 as follows;
1. Regulation I provides for citation of the Regulations which may be cited as the Proceeds

of Crime and Anti-Money Laundering Regulations,Z}23.
2. Regulation 2 provides for interpretation of terms used in the Regulations.

3. Regulation 3 provides for the application of these Regulations and its scope.

4. Regulation 4 provides for the Functions of the Centre.

5. Regulation 5 provides for the registration of every reporting institution by the Centre

6. Regulation 6 provides for the obligations of the reporting institutions.

ii)
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7. Regulation 7 provides that every reporting institution shall undertake a risk assessment

to enable it identify, assess, understand, monitor, manage and mitigate the risks

associated with money laundering, terrorism financing and proliferation financing.

8. Regulation 8 provides that all reporting institutions shall take reasonable measures to

prevent use of new technologies for money laundering, terrorism financing and

proliferation fi nancing purposes.
g. Regulation 9 stipulates the policies and procedures to address any money laundering,

terrorism financing or proliferation financing risks associated with non-face-to-face

relationships or transactions.
10. Regulation l0 provides for the framework on cross border conveyance of monetary

instruments.
ll.Regulation ll stipulates the measures and policies on internal control obligations to

reporting institutions.
12. Regulation 12 provides for how reporting institutions can appoint the money laundering

reporting officers.
13. Regulation 13 restricts reporting institutions and bars them from operating anonymous or

fictitious accounts.
14. Regulation 14 provides that every reporting institution shall undertake customer due

diligence measures.

15. Regulation 15 provides for a framework of identifying a natural person and how to get

their information.
16. Regulation 16 provides for a framework of identiffing a legal person and how to get

their information.
17. Regulation 17 provides for a framework in identifuing a partnership and how their

information is sort.
18. Regulation 18 provides for a framework on identifying a trust and how to acquire its

information.
19. Regulation 19 provides for guidelines on acquiring information on eligible introducers to

the reporting institutions.
20. Regulation 20 provides for enhanced due diligence measures on how higher risk persons

can be identified and how their information is obtained.

21. Regulation 21 provides for how simplified customer due diligence is applied.

22. Regulation22 provides for a procedure for simplified customer due diligence.

23. Regulation 23 gives guidelines for identiffing persons purporting to act on behalf of a
customer.

24. Regulation24 provides for measures to be taken under due diligence in matters related to

life insurance related businesses.
25. Regulation 25 provides for compliance with these Regulations.

26. Regulation 26 provides how customer due diligence is conducted on politically exposed

persons.
27. Regulation 27 provides for the guidelines on how reporting institutions that hold

international branches cooperate.
5
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28. Regulation 28 provides for a framework on group-wide programmes against money
laundering, terrorism fi nancing and proliferation fi nancing.

29. Regulation 29 stipulates measures that shall be undertaken by a reporting institution that
intends to establish a correspondent financial relationship either as the correspondent
financial institution or the respondent financial institution.

30. Regulation 30 prohibits dealings with shell banks.

31. Regulation 31 provides for the measures to be considered in money or value transfer
services.

32. Regulation 32 states measures to be considered in wire transfers.
33. Regulation 33 provides for measures on reliance on third parties to perform elements of

customer due diligence measures, or introduce business, provided that the institution
meets the criteria set out in these Regulations.

34. Regulation 34 provides that all reporting institutions shall continuously monitor the
activity and transactions of their customers.

35. Regulation 35 provides for conduct of on-going due diligence on the business

relationship.
36. Regulation 36 provides that the requirements set out in these Regulations shall apply to

numbered accounts.
37. Regulation 37 provides for determining procedure on the legitimacy of the source of

funds.
38. Regulation 38 provides for a timeline within which a reporting institution is supposed to

report a suspicious transaction to the FRC.
39. Regulation 39 provides for the reporting of suspicious activities by supervisory bodies.
40. Regulation 40 provides for the reporting procedure of cash transactions equivalent or

exceeding 15000 USD.
4l.Regulation 4l prohibits the FRC from sharing information acquired on suspicious

transactions.
42. Regulation 42 stipulates that reporting institutions should ensure a good record keeping

for all transactions.
43. Regulation 43 provides for reporting institutions to adopt an independent audit function

to check compliance by the institution with the Act and these Regulations.
44.Regulation 44 provides that a reporting institution shall submit to the FRC by 3l't

January of each calendar year, a compliance report detailing the institutions compliance
with the Act.

45. Regulation 45 confers powers to the Centre to issue directives and guidelines.
46. Regulation 46 allows sharing of information with other investigative agencies.
47. Regulation 47 provides a framework on mechanisms for suitability of reporting

institutions.
48. Regulation 48 provides the sanctions and penalties for any breach of the provisions of the

Regulations.
49. Regulation 49 revokes the Proceeds of Crime and Anti-Money Laundering Regulations,

2013.
6
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50. Upon deliberation on the Proceeds of Crime and Anti-Money Laundering Regulations,
2023, the Committee made the following observations;

i.Under Regulation 4, delete the word 'in addition' and substitute with 'performing
the'

ii.Under Regulation 36, the Committee inquired why the term numbered accounts

wasn't defined which was clarified that, the term numbered accounts needed

not be defined because it was a common term for internal use within financial
institutions

iii. Regulation 45(l) and 45(3) were delegating more powers contrary to section
13(m) of the Statutory Instruments Act, 2013. The Committee recommended
that the guidelines, rules and instructions to form part of the schedules of the
Regulations.

iv. Regulation 48 prescribes a penalty that is beyond what the Statutory Instruments
Act provided. The Committee recommended that the Centre cross-reference

the penalty with the parent Act, should it require a deterrent fine.
v.Upon deliberations, the Committee APPROVED in-part the Regulations subject

to publication of a corrigenda on the errors in Regulations 4, 45 and 48, as was

proposed by the Hon. Robert Gichimu Githinji, M.P. and seconded by Hon.

Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.

MIN.DAA&OSC/CDLI5OOI2O23 ANY OTHER BUSINESS
The Committee was informed of a retreat that has been organized in Machakos County as from
30th November, 2023 to 3'd December, 2023, to consider the Regulations pending before the
Committee.

MIN. DAA&OSC/CDL/50 II2O23 ADJOURNMENT
the meeting was adjourned Thirty-Five minutes past One

CHEPKONGA, CBS, M.P.
ON DELEGATED LEGISLATION

There being
O'clock.

SIGNED:

THE HON.

no other

CHAIRPERSON.

DArE: &.f-:
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