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CHAIRPERSON'S FOREWORD

-fhis rcport contains tlrc (irrlnrittet.'s proceedings or) tl)c (onsi(leration o1' tltc Kenya
Inlirrnration arrd Corttnrutricatiotrs (,\trtentlnterrt) Brll (Nalit,nol .lssenblt Rill Nt,. t9 ol 9022)
Thc Ilill rvas published on lotrrNovenrber 2o29, read thc ["irst -[-inrt'orl 9(r'August 2o93 and
corrrruittctl to the l)epartrnelltal Con)nrittee on (irnrnru rr ica t ion. Irrlirrnration atr<l Introvatiotr
filr rcvics ancl reportirrg to the IIouse pursuant to Standing Orrler l2i.

-fhc Ilill sceks to anrortl thr: Ker)va Infirrnration and Cotrrnru trit atior)s Act Cap. lllA te
errablc persorrs opcratillg telccornrrrur:itatirl) s)stcDrr rrr provitlirtg tclecotllrllulrication
scnict, to engage in arrl'othrr business attrl provide lbr thc separatiorl ol sttth other
business tionr the telctrrrrrrrrurrication l)usin(,ss. -flre Bill also seeks to atrtentl tlltl .\ct to
rrrake provision tbr <luality ol sen icc to consun)crs ntakirrg ealls by cornpelling liccnsccs itt
tlrc tclecornnrunicatioll industry to ir)\'est ir) inli'astructrrrr that \\ ill guarantec tlre rpuality of
senicc trrr consutr)ers nraking calls.'I-his sccks conrplenrent tlrc provisions ot Article.to ol
tlre Constitution. 'lhc Ilill furtlrer sccks to antetttl tlre -.\ct in ortler trt intprovc the
nranagcnrcnt of the Univcrsal Service l-untl by tht' Conrnruu ications Authority ol Kcrtl a by
erpatrrlirrg the objcctilcs of tlte l'Lrntl, prescribing tlte rtrluirentctrt lbr reportittg to the
Conrnrun ications .\utlroritl orr lros tht, I'-urrrl is being utilizcrl, ctrunrerating tltt'lirrnrula tirr
clistribution of nrorries fionr the F-untl arrrl prescribing otli,nct's.

I.irllouing thc placcr)rcl)t ol a(lverts in tht'prirrt rneclia on l(jrl'August 902.9 rc(lurstir)g fbr
conrnrcnts an<l nrerrrorantla on the Bill fiorrr nrerubers ol the 1.lublic arrd rclevant stakcholtlers
pursuant to .\rticle llH(l) (b) ol tht' (irnstitution and Starrding Ortlcr lr;(s), thc
Corrrnrittee received rrrcnxrrarrda lionr \,linistr_y of Inlirrrrratiorr, (irrrrrnunicatiorr and I)igital
Iicorronry, Saf'ariconr I'l-(' and Contnru ttications ,-\uthority of'Kcnya. Upon rt'ceipt ot'the
nrenxrrarr<la, the (irnrnrittec held a total ol'livc (5) n)eetings to cotrsider thc llill and tlre
subnrissiorrs rvhich are irrcorporated in this rcport. A total o1'tive (5) nrenxrran<la were
rcceivcrl I'ronr institutiorral stakehoklers in tlre IC'f sector. '['hcreal'ter, thc Contntittee
proceerled lor a report \\'riting retreat rvlriclt provided thc ol)portunity to rrrtrsitier the
subnrissiorrs of the stakt.lrolders and to tilrtll(,r draft, consiclt.r anrl approve its r('p()rt.

On lrhalf o1'the Departnlental Conrnrittce orr ('onrnrurricatiorr, Intirrnration atrrl Iltnovation
and pursuarrt to provisiorrs ol Stancling Ortler 199 ({r), it is nry pleasant privilegc arrtl honour
to prcso)t to this Housc thc Report of tlre (irnrnrittcc on its trrnsideration ol'the KICA
(,.\nrcrrtlnrent) Ilill,2o212 (N.4. Ilill No. 52 ot ro22).'l'he (\rrrrnrittec is grateful to Otllccs ol
thc Spcaker and Clo'k ol'the National ,\sscnrbly tbr thc logistica) and tecltrrical support
accortlc<l to it during its sittings. Thc (irnrnrittec tirthcr sislres to tlrank thc \linistry of'
Intirrntation Conrntutrit at iott and l)igital l,conont_y, tltc Cotrt nt u Irication s ,'\trtlrority of
Kcnl'a antl Sallricorrr I'1,(' Ltd lbr subnritting tlreir connlrcnts on the Bill. Finalll', I wish to
expr('ss nly appreciatiorr to tlrr [{onoura[)le \Ienrlrrs of'the (irrrrnrittee and thc Conrnrittee
Secretariat ulro nradc usetul contributiorrs tosar<ls the prtparatiorr and procluction ol this
rclx)rt.

It is nry pleasure to rcport tllat the (i)nrnlittte has consiricn,tl the KICA (,.\ nrentlnrcrr t ) Bill,
12O1]:l (N.,.\. Bill No. .i9 ()t 9o99) and lras the lrorour to report to tlre National ,.\sscnrbly rr ith
tltc rer'orrrrrrurdation that tlle Bill be should not be proceeded \rit11.

Hon. John Kiarie, M.P.
Chairperson, Committee on communication, information and Innovation.

R.po.t ol the Dcptrht.D.al Con,ntitt.c on ConDtuDi.ation, lnlb.natio . and htnotttioD oD thc .otltidcn tion ot rhc li.".tz lrtlbrn,zrion
a .t Co 

'rhuni.z.ioDr 
(.1n'q'dn,ett) Bitt. etret
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PART ONE

I.O PREFACE
1.1 Establishment and Mandate of the Conrmittee

'fhc Dcpartmental Cirnrnrittee on Corrrnrunication, Inlirrnration and Inrror.atiorr is one
of the Departnrental Conrnrittees ol'the Nati<>nal Assenrbly established under Standing
Order , l6 rvhose rrrandates pursuant to the Standing Ordcr 9 l6 (5) are as tirllou sr

i. To investigate, inquire into, and report on ell ntatters relating to the
mandate, management, actitities, administration, operations and
estimates ofthe assigned nrinistries and departments;

ii. To study lh( frrogrdnrne and lrolio oh.kctives oJ ninistries and deparlncnts und the
ellect ite ness o/ l he i n p lenc nh I ion:

iii. on a quorlcrlt htsis, nonitor arut re2orl on lhe inpletncntdion oJ the ntliond budget
in res?ed ol'ils mandate;

ia. 'fo studt tnd re eu all legisluliort refirred to it
a. To studt osscss tnd dnalyse lhc reloliae success ctJ'\fu ninislries a d de?arlmenls ds

neasured b.t lhe results obtdi ed as compared uilh lheir sluled objectiaes;

zti. To inuesligolc ul iryuire i o oll nulters relaling to lhe assigned ministries and
dEarlments as lhn qy deern neressary, a d os trd.t be refirred to then bv the llouse;

vii. To 
"d 

a d rel,orl on I appoinlncnls u,here the Conslitulion or un'^ luu: requires the

National ,4ssenbl.t lo tryprov4 cr{?pt lhose under Stunding Order 20[ (Conrniltee
on ,4pPoi litqtlt);

aiii. 'l'o eruniru lredies, dgreemenls twl totventions;

r.r'. To tnqke rcltorts und recomrnerulalions lo the Hour( u ofen os possihle, including
recommentlul ion s oJ proposed legi sl a I i o a

r. 7'o consider reporls ofCommissions and Independent Ol/ices subrnitlcd to lhe Ilouse

Pursuont lo lh( lrrodsions of .4rtirle 2.51. of the Conslilutbn: ond

.ri. To eramine tn1 clueslions raised by lllenbers on o mdler uithin its ntndale.

IIr accorclance with the Second Sclretlule ot the Standing Orders, the Cbnrnrittee is

nrandated to oversee: Conrrrrunication, infirrnration, nredia antl broadcasting (except fbr
broadcast of parliantentary procee<lings), intbrlnation technology, conrnrunication
technology, itrcluding clevelopnrent antl arlvancenrerrt of technology, data protection
anrl privacy, cyberspace and cyber-sccLrrity, artiticial irrtelligence, block<'hain
technology, and otlrer cnrerging technologics.

In cxecuting its nlan(latc, the Conrnrittec oversees tlrt, State I)epartment lbr IC'f and
thc l)igital Econonrl,.

,

3

Report ofthc D.pz.tae tal Commirt.. oD CommoDi.ztion, Infomztion, trd It Do\ztioD oD th. .otl.id.ntion ol rh. fi.nv lnli,mz.ion
tn.t Cohhuni..,ioos (ro,end,rtcot) Bitt. ,@e
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1., Committee Membership

The Departnrental Comnrittee on Communication, Information and Innovation was

constituted by the House on Thursday, 27th October 2C22 and, contprises the following
Menrbers:

Chairperson
Hon. John Kiarie Waweru, MP
Dagoretti South Constituency

UDA Partv

Vice Chairperson
Hon. Alfhh Miruka Ondieki, MP
Bomachoge Chache Constituency

UDA Partv

Hon. Shakeel Shabbir Ahmed, CBS, MP
Kisumu East Constituency
Indenendent Member

Hon. Erastus Kivasu Nzioka, MP
Mbooni Constituency
WDM-K Party

Hon. Joseph Kipkosgei Tonui, MP
Kuresoi South Constituency
UDA Partv

Hon. Bensuda Joyce Atieno Osogo, MP
Homabay County
ODM Partv

Hon. Bernard Kibor Kitur, MP
Nandi Hills Constituency
UDA Partv

Hon. Geoffrey Wandeto Mwangi, MP
Tetu Constituency
UDA Partv

Hon. Gideon Kipkoech Kimaiyo MP
Keiyo South Constituency
UDA Partv

Hon. Flowrence Jematiah Sergon, MP
Baringo County
UDA Partv

Hon. Irene Nyakerario Mayaka, MP
Nominated Member
ODM Partv

Hon. Kakuta Maimai Hamisi, MP
Kajiado East Constituency
ODM Partv

Hon. Khalif Ali Abdisirat MP
Nominated Member
UDA Partv

Hon. Munrina (iollo Bonaya, MP
Isiolo County
Jubilee Partv

Hon. Umulkher Harun Mohanred, MP
Nominated Menrber
ODM Party

Rcpolt of.hc Dcp.rttucD.rl CoDDit.e o, Cohmunic.tion, Inforrh..ion, trrd InDorrtiod oD .hc contidcntiot of.h. I(q!. Inforri.,ioo
tn.l ConnuD;c..lo,ts (AmeDdDcn,) Bltl. ,oee
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1.4. Committee Secretariat

5. The Committee is facilitated by the following staffsecretariat

Ms. Nuri Kitel Nataan
Clerk Assistant II

Mr. Sakana Saoli
Clerk Assistant III

Ms. Marlene Ayiro
Princioal Lecal Counsel

Mr. Thomas Ogwel
Fiscal Analvst I

Ms. Winfred Kizia
Media Relations Officer

Mr. Manuel l,eparachao
Serceant At Arms

Mr. Githinji Wanjohi
Research Oflicer III

Mr. Boaz Chebiego
Research Officer III

Ms. Pauline Njuguna
Hansard Reoorter

Mr. Kelvin Lengasi
Audio Officer

R.port ofth. D.prrtn.,t l CoDDlfte @ Condurri.rtioa lrrfola.tlot ,.nd Innovtiotr oa thc .on ldcn.ioa ofthc Kca!, It fotzt ,lol
.nd Connunlcr.loat (Ancnnm.nr) B l, taee
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PART TWO

9 BACKGROUND OF THE KENYA INFORMATION AND COMMUNICATIONS
(AMENDMENT) B[LL, eoee

9.I SITUATIONAL ANALYSIS
6. The Kenya lnlirrntatiott and C]ontntunications .'\ct (tilcA) t'ap. ll lA is a la\\' that

regulates the infirrnration antl conrnrunicatiolls sector in Kenya, including
broadcasting, rrrultinredia, tcleconrnrutticatior)s, p()stal sen'iccs antl clectrouic
conlnlerce. -fhe act uas first enactecl in 1998 as tlte Kcnya Intbrrrtation
Cr>nrrnurrications ,-\ct (KlCr\) to replace the Kenl'a Posts and 'l'cleconrntunicatiotrs

Corporation Act of 1977. KIC-r\ rr'as ar)rr)dcd in 2(xx) as tht'Kenya (lontntunicatitttts

(Anrendnrent) Act (KCAA) to address issues such as ntedia ti'eed(nlr, cor)tent
regulation, conlpctition antl consunrer protecti()rl. The KCr\A rvas tirrther anrendetl in
t2ol3 as thc Kenya Infbrnratiorr ancl (-'ontnr u tr icat ion s (Arrtendnrent) Act (KICAA) to
align the IC-f sector uith the nerr corlstitution ol',2olo, renan)e the Conrnt unications
Conrnrissiorr r:f Kt'rrya ((:('K) to the (irnrnrunications Autlrority of Kenya (C.,\), and

give the CA additional nrandate ofmanaging the country's cylxr security.

?. KICA has been instrunrerrtal in lacrlitating tlle dcvelopnlcnt of the ICI'I' sector in
Kenya, s hich has u itnessed signilicant grou th and innovatiotr over the _years. Sonrc ot'

the aclrieverrrcnts ol'Kl Cr\ include:

i. Pronxrting conrptition and (liversit)' in thc ICT nrarket, leading to lorrer
priccs, in)proved <luality and incrcased access lirr consunters

ii. Establishing a Universal Sen'ice I"und to support tlte pror isiotr ol'IC-f services
to underscrved antl nrarginalizetl areas

iii. Enhancing colrsunler protection and ernpowerntetrt through ntechanisnts such
as conrplaints lrarrrlling, qualit)' ol'scnice ntotritoritrg, taritl regulation and
SIM card rcgistration

ir'. Supgrrting the developnrcrrt oflocal corrtent arrcl culture through broadcasting
licensing, prograrrrnrc c<xlcs and access to publi< interest progranrnrcs

r'. Strengthening the indepentlen<c antl autononry of thr: CA as thc rcgulator of
thc ICT scctor, as $cll as ensuring its accountability arrtl trattsparett<y

vi. Enharrcing the security and resilience ol'the IC'I inliastructure atttl systents, as

rvell as conrbating cybercrinre antl sali,guartling onlinc rights.

9.4 COMPARATIVE ANALYSIS

9.9.1 South Africa
On Universal Service

s. 'lhe Universal Service and Access Fund (USAF) rras established utrder the
Electronic (irnrurunicatiorrs Act (t CA) to lirn<l Pro.jects and progranrntes that strive to
achieve urrivcrsal scn'ice anrl acccss to IC'fs b1'all South,\f'rican citizcns.

g. In acrrrrdance sith the F-('A, this fund is utiliscd exclusively lbr payntent olsubsidies
for,

Assistar)cc ol neetly persons to$ards tl)c cost of the proyisior: to or tl)e use by
tlrt,nr ot brrrirrlcastir)g an(l ('lectr(llic conrnrunications s('rvic('s,

n.pon of.h. D.?.nneDrrl ( on,D,itte on ( ontntuni.ttit t. httom!.tiot, .Dd hutotatio on thc consid.rttiot of.hc li.D.t2lrtforntztio
and Connuaitation! (ttDehdrr*nt) ai , eott
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t'irrancing thc corrstruction or cxtetrsion ot' electronic conrnrunicatiotrs
nctu orks in tr ntler-st'rv icc<l areas,
Tlte procurenrent <lf br<ladcasting antl electrorric conrntu rr icatiorr s netr,lork
sc'n'iccs antl acccss to electroni< conrnrutricatiotrs nct\\orks fbr schools and
titrtht'r tdrrt atiorr arrtl trairrirrg irrstitutiorrs,
'lhe establishrnent antl operation of l>roarlcastirrg sen'ices and the
establishnrent and operation of, including training ol an<l the paynrent of
allorvattces t<l pers<ltrnel of cer)tres wherc access to elcctronic conrtrrrrnications
net\\'orks can be obtained.
I')r'ery holcler ot'a license flrarrte(l or deerrrcd to ]rave lren grantecl in ter[]s of
the liCA is nrandated to nrakc prescribetl contributions to thc USAF

1o 'lhe South ,;\lrican lllectronic Conrnrurrications Act, ,(x)5 provides fbr tu,o types of'
liccnses tbr clectrorric conrntunications services and nctuorks:

i. Individual licenses tor services or nct$orks tllat nee(l to use scarce resourccs,
such as radio t'rcquency spcctrurrr or teleplronc nunrbcrs. These resources are
limitcd and need to l>e allocatecl eflicicntll and thirly. Individual licenses are
nrore specific and tailorecl to the nt'eds anrl obligations ol'the licensee.

ii. C-lass licenscs lbr scrvices or net\\'orks tltat (lo not need t() us('scarce rcsources,
such as interrret service pr<x iclers or cotrrnrunity broa<lcasters. These senices
()r net\\'orks are nx)rc gcncral antl conln)()n, anrl tlo rrot need spccial allocation
or regulatiorr. Class licenses are nrorc gcneric and tlexible for thc liccnsee.

On telecommunication companies engaging in other business
I l. 'fhe South .\liican lllectronic Conrrnurrications ,.\ct, gtttl.S rcgulates the licensing ot'

electronic conrntunicatiotrs scrvices and rretrvorks by tlrt, Indepenclellt Cotr]nlunicatiorr
A uthority of South,\f'rica (l('ASA).

12. -fhe larv also allous licensces to provitle otlrcr serViccs that are inci(lental to their
licensctl services, such as ralrrt-arkltd services or content services. -flrcse services are
not regulated by IC.\SA, but by other larr s antl authorities.

13. 'fhe Soutl) ..\liican Electronic Conrnru n ications Act, goort cnlpo\\'ers ICr\SA t<r

prescribe quality of'scrvice starrdards an(l obligations tbr electronic conrnrunications
sen ices and lrrt\\'orks r. It also obliges clectronic tonrnrtrnicatiorrs scn'ice licensees to
providt, corrsunrers sith irrtbrnration on the <quality of service thcy ofl'er and the
proce<lures firr loclging conrplaints.

l+.
Namibia

Tlre Conrnr u n ication s .\ct, 2oo9 $'as enacted I>y tl)e I'arlianlent ol'Nanribia on lt;'r'
Nove ntlrr ,Oo9 alxl canrc into fbrce on l8'h \Ia)' 20 I l. The r\ct pronlote tlre
developntent ot'a conrpetitive, elllcient an<l accessible conrnrunications inrlustry that
serves the social, econonric and cultural neetls ol'Nanribia and its peoplc.

On telecommunication companies engaging in other business
'fhe Nantbian Conrnrunication Act allorrs telecornnr urrication ()perators to er)gagc in
otlrer busincsses, sulrject to thc approval of the Nanribian (-'omnrunications

Conrnrissiorr (NCC). This is t() prr)rrr()te rrrnrpctitirrn arrr] innovation in the
telecornnrurrications scctor.

l5

Re?ort otthe Depr.htotttl ( ooni.te o Conn,u icztioD. h,fomt.tion. s\d l\notetio o thc co sidctstiot ofhe Xer.vt lofontt.ioD
2nd Connuniotions (ln.ndneh| 8itt, toat

la,g. toofro
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lll

Thc Narnbian Conrnrunicatiorr Act also provides a regulatory tranrework lirr
telccon)nl u tt i( at ioll oprat()rs tltat engage in other btrsirresses, to cnsure tltere is no
abusc of'the n)arket p()wer.

On Quality of Service (call drops)
fhc NCIA rcr;uires tt')cconunulli(atir)n opcrak,rs t() ir)\(,st in inl'l'astructurc cnsuring
adc<1uate coverage and quality of sen'ice fbr corrsunrers.'l'lre rr-(lA also scts quality of'
s(,r\ i(c star(lar(ls tlrat tt'k,conrrrrtrrricati('ll operat()ri\ n)usl rl(.e1.

'fhc NCA establishes a Universal Scrvice Fund (USF) to proviclc linancial assistance to
telecontntunicatiorrs (4)erators to help thenr expand thcir netrvorks to underserved
areas. The NCA also scts out tlrc rules lirr nrarraging anrl rrtilizing the USI'.

c.9.9 Nigeria
lS). The nrandate of tlre Nigerian Conrnrunicatiorrs Conrnrissiorr is tstablished in

thc Nigerian C'onrnrurrications Act 2oo3, rvhith $as enacted llrr.luly 9(X)3. The Act
provitles the NCC rvitlr the capacity to properly carry out its Rcgulatory lirnctirns and
actir ities.

On telecommunication companies engaging in other busrness
2o. -fhe NCA alkrrvs telecontnrrrrrication (,lx'rator:\ t() engaHr in other busincsses, but it

also inrposcs certain restrictions. Frlr cxanrple, the r\ct requir(rs telecorllrllunicatiorr
operators to obtain tlrt. approval of thc Nigeriarr (irnrnrurrications (irnrnrission (NC(l)
befbre they can engage in ant other business.

2 l. The NCA also sets out scveral rules antl regulatiorrs tllat tcleconrrr)ur)icatiolr operators
ntust firllorv rvhen thcy orgage in otlrcr lrusirresscs.

On Quality of Service (call drops)
2'2. The NCA requires tclccon)11runi( atioll ol)erators t(, invcst in int'rastructLrre to inrprove

the rlualitl'of sen'i<c firr corrsr.rnrers.'fhe Act scts out scvcral Quality of Senice (QoS)
standards tl)at teleconrn) un ica t ior) opcrators nlust nreet. [.irr exarrl>lc, tl)c r\ct requires
teleconrnrurrication opcrators to er)sure that tlr('ir rlet$orks arr: ar,ailablr. 957o ot the
tinrc.

2:l Thc NCA establishes a Univcrsal Servicc F-und (USF) to provide tinancial assistance to
tclecorrrnrunications opcrators to help thenr expanrl their net\\'orks to rrndersen'cd
areas. The r\ct sets out several rules antl regulations that govern the n)anagenlent and
utilization of the USI.'.

q.c,.4 lndia
On Quality of Service (call drops)

2.1. The Teleconr Regulatory r\Lrthority of lrrdia (-fltAI), the teleconrrnunicatior')
regulatory botly irr India publishc<l tlre -ft,leconr Consunrers Protection (Ninth
Anrcndnrent) Ilegulattrns, :2o I 5. 'fhis regulation \\'as set to of}'er <rrrrsunrers one Rupee
(lNll I ) conrpcnsation lirr every call drop rvith a daily cap o1'.t calls.

TIre regulatiotr rras thallenged in court and tlrc Suprcnre Court o1'Intlia decided in
2ol(t to strikc dorvrr penaltics lcvied lry thc rcgulator on call drops. -l-hc Suprenrc
Court said tlrc lbllouing al><>ut the rcgulation, \\'e, therclirre, holtl that a strict pcnal
liability laid rklvn orr thc erroneous basis tlrat tlre fhLrlt is entirely \!ith the senice
provider is rrranilestly arbitrary arrd urrrt.asonabie.

R.pon offi. D.Fnnc"rrl (od,ztitte o Comn,utit.tion, hrfomt.tio , zDd hnorztio on thc .onrid.r.t ion ofrh.Ii.ttr. h'fi'rnrttioo
fud Connuni.ttions (lueDdne,t) 8ill, toee

Pdgptt0le6

95



96. Also, the paynrent of such penalty to a consunrer who nray himself be at f'ault, and
which gives an unjustiliable windfall to liuch a consunler, is also manifestly arbitrary
and unreasonable."

9.9.5 United States
27. The Teleconrnrunications Act of 1996 (TCA) is the principal law governing the

telecomnrunications sector in the United States. It has provisions allowing
teleconrmunication operators to engafJe in other businesses, improving the quality of
service for consumers nraking calls, and enhancing the nranagement and utilization of
the Unilersal Service F und.

9tl. The TCA is a t'ederal lau,that was enacted to pronrote conrpetition and innovation in
the telecomnrunications industry. The TCA has provisions tbr:

i. Deregulating the teleconrmunications industry: The TCA repealed ntany ofthe
restrictions that were inrposed on the telecommunications industry by the 1934,

Comntunications Act. This allowed teleconrmunications conrpanies to compete
nrore lreely with each other.

ii. Reducing the nuntber ol regulatory agencies: The TCA created the Federal
Comnrunications Comnrission (FCC) as the prinrary regulator of the
teleconrmunications industry. This reduced the nunrber of regulatory agencies
that telecommunications companies had to deal with.

iii. Pronroting conrpetition in the longdistance market: The TCA allowed long-
distance companies to conlpete for the first time. This led to lower prices and
better service lbr consunrers.

ir'. Pron)oting conlpetition in the local teleconrn)unications market: The TCA
required local telephone companies to open their networks to competition. This
allowed other conrpanies to ofler long-distance, internet, and other services
over the local telephone network.

r'. Protecting consunrers: The TCA established the Universal Service Fund (USF)
to ensure that all Anrericans have access to aflbrdable telecommunications
services. The USF is tunded by a surcharge on all telecomnrunications bills.

On Universal Service Fund provisions
99. Section 95.+ of the Telecommunications Act of 1996 broadened the conventional

objective of' universal service by encompassing enhanced accessibility to
telecomnlunications and cutting-edge services, such as high-speed Internet, lor all
consunlers at fair, equitable, and econonrical rates.

3o. Funding for the Universal Service Fund is derived fronr contributions nrade by
teleconlnrunications providers, which are deternrined through an assessment of their
interstate and international end-user revenues. It is used to provide financial assistance
to telecomnrunications operators to help thenr expand their networks to underserved
areas.

5l The FCC has established four programs within the USF to inrplenrent the statute. The
progranrs are:

i. Connect America Fund fbr rural areas
ii. Lifeline for low-inconre con$umers rncluding initiatives to expand phone

service for residents olTribal lands.
iii. Schools and libraries (E-rate) - provides subsidies for Internet access and

general teleconrnlunications services to schools and libraries

n.po.t ofthe D.pr.ttu.ntrl Coatml.tecoD Comnunic.rion,I forrn.tloo,.Dd Inrrot.tion on th. contid.ntion ofth. r(.n/, Itfottd.tlon
.nd Corrnunic,tionr l.4rn.ndD.Dt) Bill, .oee
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Rural health care - provides subsidies to health care providers for telehcalth
and telemedicine services.

n.poft ofth. D.p.rlm.ntrl Comminec o Commu ic.tiod, I4fonrtio , .nd lDnotrtiot on .h. coatid.ntion ofrh. l{an!, Irfom.tio|
.nd Con,nunicrtlonr (AmeDd,neDt) Bill, eoe,
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PART THREE

3 OVERVIEW OF THE KENYA INFORMATION AND COMMUNICATIONS
(AMENDMENT) BILL,2oez

9.1 Introduction ofthe Bill
52. Scction I o1'the Kcn)'a Intirrnration antl Cirnrnrun ication r\ct, l99u (hcreinafier refbrred

to as thc Act), <lelines both teleconr nr u n ica tion systenls and telcconrnrunication
r(,p1i6s. 2s-
"Telecommunication slstem" meuns o stslen.fbr lhe conztetance, through the agenql gf
eledric, nagnett, electro-u tgnel t, clectro-rhutinl or eleclro-mechanical enerp', r.y/-

spcech. rnusir arul other sounds;

uisual irnagts;
data:
siptak seraing.fitr lhe in\ertalion (zthethcr as h?tlr,een fcrsons and persons, things
ond things or persons dnd lhings) of nnl mdlter olheru,ist than in lhe Jonn of sound,

aisudl imuges or ddq or
sigtuls seningJitr lhe trcliuntion or control of mochiwry or dlpttrulus ttnd includes uny
ctble.for the dislrihution of un.tthing.filling uithin (i) to (iu) abr.,oe;

"Telecommunication service" neans try oJ lhe.fbllozaing-

i. o seruice cctnsisling oJ the contanrnce bt netns oJ d lclecommunication s.rst€Dt oJ
an.ything .fblling uithin subltarrryraphs (i) lo (a) in the deJinition oJ
"lelccon u uniedliun lslen ";

ii. a sertice ronsisling r.f lhe insldlhlion, ndinkni rc, adjuinent, repair, ulleralio4
noving, rctrowtl or replacenenl of'aplrdrdlus uhirh is or is to be connected lo t
I clccom n un i ct I ion ry'sk n ; or

iii. d direcbn' infornalion serate, being t seruirc consisting of the proaisior bl ncons oJ o

telecctrnrnunicution tstem of directory inJbnnttion.fbr thc Purpos$ offacililding lhe
use of t seraice.filling dlhin subpdragrlth (i) tbotr ud frooidcd b1 neans oJ lhtl
Jl.rlrtri

Scction 25 o1'the .-\ct nrarrdates tlre Conrnrurrications.\uthorit) of Kenya to license a

person to eithcr operate a tclrcrrntnttrtri(ation sl,sterrr or proride teleconrrrrunicatiott
services. l'urther, sectiol) ug ot'the Act re<luires thc (-'onrnrunicatiotrs Autlrority ol'
Kenya to rrrairrtairr registers lirr licerrses issued urrtlcr thc r\ct. Irr line rrith this
provision, the Cirnrnrunications r\uthority has publishe<l a tclecorrrnrunicatiorrs serviees

rcgistry in its uebsite, shich irrcludes inter alia, Satirriconr I'LC, ,\irtel Netsorks
Kenya Limited, 'felkonr Kenya Linritecl, .lanrii 'fcleconrnrunications Linritecl ancl

Scaconr Kenya l-inrited.

34. 'l'hese tclcconr nr u n icat ion operators antl sen'ices proviclers are licrnsed to either
opcratc telecor)nrrrnication systenrs or provicle tcleconrnrrrnicatiorr scrvices as

described above. Ho\ievcr, the_\' also engage in other busincsscs ulrich are trot
describetl as telcconrnrurrication scrviccs. Thesc busittesses inclucle financial trusinesses

srrch as nx>bile transti'r sen'ices an<l nrobile nlone-y len(ling services uhich are not
regulatetl by the relevant regulators tlrereby lcatling to anti-((,rltpetiti\ r practices.

a

Rcpott ofrhe Dc?anm"rr,rl Conntit.ee on Con,nuDic.tioD, I fomLtioD, s dh tontio oD the .o,tsidera,ioD of rhe N.rr. htfomDtion
rnd Co,nd,uDi.,tionr (.tnendm.nt) 8iI, d,
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35. 'fhis Bill therelirre seeks to allos teleconrnrunicatiorr operators or service provitlers t<r

engage in otllcr busillesscs, otltcr tltatt tclecontnrutticatiott senices, subiect to

regulation.

9.9 Purpose ofthe Bill
36. -fhe principal object of the llill is to anrerttl tlte Kcnya Inforntation and

Conrrrrunications Act (lap. .!llA to enable persons operating a telecontntunication
systcn) or providing a telec(nrn)uni( atirrtr serr ir'e tr) ctlgage in any other l>ttsiness alrd

provide lbr the separation of such other busirress l'ronr the tclecontnrutrication business.

'lhe anrentlnrents rvil) provirle lirr a regulatory fianrework tirr suclt business as the
proposed anrerrdrrrent proritlcs tirr rep()rting b1' thc Contntultication ,\trthority of

Kenya on conrpliancc rvith the proposcd provision and pcnalty fbr non-contpliance.
'fhe anrendnrerrt rlill tlrther aid in control ot anti-<'ontpctitivc Practices by the large
industries in thc sector. This conrplies witln irtirle 27 of the Constitution rvhich

pror irl<s I'rrr lieerl,rrr fi'rrnr rlist rinrinatiott.

:li

9rJ 'fhe Bill tirrther seeks to arrrertd the Act to ntake provisiott fbr quality t.lt senice to
consun)ers n)aking calls by conrpclling licensces in tlte tclccoutnt u n icat ioll industry to
invest in inliastructurc that lrill guarantee rluality of senice lirr cotrsunrers ntaking
calls. This inrplenrents the provisions olArticle 46 o1'the (i>nstitution.

.99. 'Ihe []ill also secks to anrerrd tlle Act to inrprove the rlanagetlleut ot ths Universal
Service Fund by the Conrnru nications Authority ot Ken-t'a by c'xpanding the objectives

of the Fund, prescribing the rer;uircnrent tbr reporting by the Contntunications
Authority orr lrorr thr I'un<l is utilizetl, cnuurcratirrg thc fbrntula lbr distribution ot

nrorries f'ronr the [.-un<l ancl prcscribing otll'nccs.

5.3 Overview ofthe Bill
+o. 'fhe llill contains tr clauscs.

4 l. The []ill therefore proposes tlrc lirllorving 

-(a) To amend the Bill by inserting a new section after section q5

'fhis neu' sectiorr provides that a persorr operatir)g a tcleconlnrulri(ation systcnt or
providing a telecon)nl u n ica tion sen'ice ma)'engage in an)'other busittcss provided that
suclt pcrson shall-

(i) obtain the relevant liccrrses lionr the rcspective regulators ()f any ildustry or
sector vctttured itrto;

(ii) legally split or separate tlre telcconr rnu rr ica tiorr busirrcss liorrt suclr other
I>usirressr anti

(iii) provide separatc accounts and reports ir) respect o1'the business carried out.

'fhe anrentlnrerrt also provitles lirr an olli'rtce firr any person u'ho provides any scrvicc
u'ithout the relevant lit'r,nce.

'I'he anrendnrent also rer;uircs arly person u ho was operating a business tlrat docs not
conrply uith the sectiorl to conrply rvithin 6 nronths ofconring irrto firrce of'the scction.

.12

.!3

.t4

R.?on ol the De?.rtn'eDttl Contmittee o (:onn' i.ztior, Infontttio . t d h tottrio, o th. co lidcrztio ofthc tienr. htfomla.iou
,nd Conmuni,r.ioN (.1,nendn.ot) 8ill, tole
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Furthcr, the Contnt utrication Authority slrall, rvithin (j utotltlls ot conring into fbrce o1'

the settion, report to Parlianrent on tlle extent to uhich this section has txen
inrplenrcntetl.

(b) To amend the Bill by inserting a new section after section 3,1.

15. 'lhis lrcw sectiolt providcs that a liccnsee is liable to credit a corrsunrer rvho initiatcs a

call that gets cut out alicr a connection by ten shillings worth of airtime fbr each call
drop lithin its netrvork firr a ntaxinrunr ot threc call tlrops pcr clay.

.1(i. 'l'his anrentlnrent ensures quality control ovcr telccon r nr u nication operators arrd
scn'ice provities lty conrpnsating collsuntr:rs fbr expcricncing nrultiplc, call drops.

(c) To amend section 84J.

.t1 'l-lris anrendnrent deletes subsectiorr (z) and substitutes therelirr a rrerv sultsection
slrich provide,s that thc obiects arrrl purprse ol thc Universal Service Funcl shall be
t()-

(i) pronrote the availability ol'quality services at.iust, reasorrablc antl aflbrdable rates
tilr all corrsunrersl

(ii) increasr nationrvide access to aclvancetl tcleconrrnunications scrviccs;
(iii) advance the ar.ailability ol'such sen'ices to all consurrrers, incluclirrg tlrose irr lo,rv

inc<lrne, arrd rural arcas;

(ir') increase acccss to teleconrntunicatiorrs an<l advarrces sen'ices in schools, libraries
ar:d rurirl lrealtlr t arr. la( iliricsi

(r') prolidc equitable and noni iscrinrinatory corrtributiorrs tionr all proviclers of
telcconrrrrurrications sen'ices to the tirncl supporting urriversal service
progranrs; arrrl

(r'i) support capacity building arrtl pronrote innovation in infirrnration and

conlrnu lri( atiorr techrxrlogl senirr.s.

l8 -fhe anrendnrent also provitlcs that the Conrnrunications Authoritv ol' Kenya slrall
subntit to the National Assenrbly a rcport on the total anx)ulrt <>t nrorrey collected in a

financial year, activities untlertakcn to inlplenrent objectiles ot the F-urrd ancl the
cxtcl)t to rvhich the objectives u'ere aclrievctl.

+!) 'l-lre anrendnrcnt lirrthcr provides fbr a tbrnrula o1' utilization of thc Funtl in the
lbllos ing s'ay-

(i) sixty percent of the [.'un<l to be uscrl li>r ensuring the availability of
telccontnrunicatiorl services to all corrsunrers, inclutling those in lo"r' irrconre

antl rural areas;

(ii) tu,enty percerlt o1' tht, Fund to lre usc<l lirr irrcreasirrg aiJcess to
telccontnrutricatiotrs antl atlvancerl senices irr sclrools, libraries ancl rural
healtlr care fhcilities;

(iii) tcn pcrcent ol'the l-Lrntl to bc usecl lirr ensuring incrcase<l nation$ide access to
advancerl telcc(nnn)ur)icati()ns scrvicesi and

(i\') ten percer)t ol'the ['und to be usecl tirr firrthering the ol)jectivcs ot tlre Fund.

Rc?onofth.Dcptrtn,eDrrlConn,ittceoDConnxDicrtio,hlbmtt.ioo,andhnbitio0o .he coDsidnatioD orthe l{er,-t lDfomdtioD
.nd Connudit|tiow (-t,n.nd!reDt) Bill, ,ole
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50. The amendment also provides for an offence for any person who fails to utilize the

Fund in the prescribed manner.

3.,1, Consequences of the Bill
5 t. The Bill seeks to put in place a legal framework that allows telecommunication

operators and service provides to engage in other businesses. The Bill also seeks to
protect consumers from call drops thereby guaranteeing quality service. Lastly, the

Bill seeks to expand the objects of the Universal Service Fund and prescribe the

utilization of monies from the Fund.

ncpo,'. of thc D.p,rrmcnt.t con6,i.te on con nuntc,tion, Intorm.tto,, 
ilY;"r;;::;:; 

,", **,r,-tiod of th. x.n!. L'tomrtion
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PART THREE

3.O PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

52. l'olkru ing the call tirr nrenxrranda flonr nrenrbers of'the public through the placcnrent of'
adverts in the print n)edia otl l{ith Auglrst 2093 requesting conrnlents on the Bill and
invitation of stakeholders vide letter Itell NA / I)I)C/Cll / 2o2s /o:ls and Refi
NA /l)I)C/CI I/20,.23,/03.t datc(l l4tr, Septenrkr ?o12i, the \,linistry ol lnfbrntation,
Conrnrunication and Digital Econury, Safariconr I,l,C l,td and Corunrunications
r\utlrority of Kenya subnritteil their ','iervs on the Bill.

53. 'fhe stakeholdrrs subnrittetl as t'olloss,

3.I THE SAFARICOM PLC LTD
'fhe Safhriconr PLC Ltd througlr a letter llcll R&PI'l l,olicy-Subnrissions/ K ICA/os-g.g
tlated o2*l August 2o23 subnrittcd as firllorvs,

Section c5A( l )
5,tr. Sathriconr PLC Lkl proposes tlre deletiorr of tlre sectiorr in its entirety since witlr

contittued advar)ces in technology, tratlitional barricrs separating intlustries atld services
have continue<l to l.r elinrinatcd. Globall-y, telecolun)uuicatiorr conrpanies are evolving
into tcchnok)g)' conrpanies as a n)eans ot irrnovation t() ofli,r a grrttblio of services t(,
custonrers that provide easc r)l access at a cetltral poitlt.

55. Accortling to thc conlpan), tlrt, progrsal is a hindrarrce/barricr to inrovatiorr arrd d<>es

n<rt rt'llt'ct irrtcrrratiorral lx.st I)ra( ti( ('s.

5(i. F-urtll(.rnrore, they obscrved that the la$ should crrrlve to support and thcilitate, the
ntarkct players to con)petc rrith othcr gloltal technology conrparries. The anrerrdnrent
d<les rrot consirlcr the constantl) evolvirrg digital rr'orltl tr lrere innovation l>cc<>nres tlrr
ciifli'rentiator that enablcs players to renrairr relevant antl hence rvill curtail irrrrovation,
invr:sttnent anrl harrrper continued growtlt alld innovatiorr ofthe scctor.

rl7. l-qually, thilure to obtain othcr licenses as rcquirccl by other regulators other than the
Corrrrrrunicatiorrs Autlrority ot Kenya Irave their corrse(lucnt per)altit:s/ ofler)ccs.

58. Finally. the Authority has tlrc porver to relle\\', r'ary, nrodity or revoke any licensc
grantc<l undcr thc principal .-\ct and that u'oukl be sullicient as a correcting/guiding
nrttltanisnr in so llr as lict.nsirrg.

Committee Observations/ Recommendations
'fhc Conrntittee agreed s.ith this progrsal as the I("f Sector \\'as cvr>h ing uith each

passing tlay attd thcre uas no rreed to conlc up rrith larvs that rroultl stif e innovations.

Section 34A (l)&(e)
59. 'fhe anrendntetrt proposes that the principal Act bc anrortled by irrscrting a nerl section

intnttdiatell ali(,r se( tiou J 1,.

(iO. The Sathriconr I'l,C proposes thc deletion of the sectiorr in toto stating that the provision
is urrclear as there are no delinitions givcrr lbr "call drop", "r'ut out atier a conrrection",

R.pon orde Dcq.rh.,nt t-u^-irto on c*--,i",ti*hh-,tu 
l,:",;ilii;,:;;;, 
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and "inevitable accident". Salhriconr noted that tltc reason lbr call tlrops rr ere varied attd,

irr nrarrv irrstalces, had no correlation to the pertbrntatrce o['a licensed service prot'i<lcr's
nct\\ork.'l'hey obsen etl tl)at tlle anlcn(lnlerlt $as bout)d to result itt triYolous tlisputes
bctu een Mobile Net\\ ork OI)erators and tlreir custontcrs.

I'iqually, tlre they obsen'etl tl)at the asprct ot tlropped calls is sutlicient)y c<x eretl utttlcr
the telecornnrurrications regulator)'fi'anrerrrrrk in Kent'a, spccilically, thc Quality of'

Service (QoS) lirarrrcuork by thc (irntnrunications -Authority olKcnya ("('A") and the

licences issue<l to service providt'rs.'l'his tttakes thc antetrtltrtcnt <luplicitorrs.

Committee Observations/ Recommendations
-l'lre (lonrnrittce agrced rvith this proposal as thcre rras alrcatly in cxistctrce a

teleconrr,rnications regulatory f'rarnerrrrrk orr provision ot quality sen ices.

Section 84J
69. In tll(,Bill it is prolxrsr:d tlrat an arr:entlnrerrt be nrarlc on scction l+J of'the principal

-\ ct-

6S

a) by dcletirrg sul>-sct tion (2) arrcl sutrstitutir)g therelbre the rtes' sub- section (2)

'fhe Salirriconr obsen'ed that Section 84,J of the principal Act is amended by
inserting the following new sub-sections imnrediately after sub- section (3)- The
Authority shall in each financial year submit to the National Assembly a rePort
indicating-

(a) the total anount of money that was collected for the respective financial
year;

(b) the activities the Authority undertook to implement the objectives of the
Fund;

(c) the extent to which the objectives of the Fund were achieved.

Committee Observations/ Recomrnendations
'[-he Conrnritter: adoptc<l tlris ret onrnrenrlatiorr.

61. -Ihe objectirt'ofthe Univcrsal Service Irund (USF) is currer)tl)' providetl untler the
Kenya Infbrnration ancl (irnr ntu rr icat ions (Urrivcrsal .{ccess ancl Servicc Fund)
llcgu lations, 20 I o. To avoitl lring prescril>tive in thc principal Act, Satariconr I'l,C
Ltd proposes that thcse arc nraintaine<l in the llcgulations to allo\v tbr f)exibility in
rt.r'it.rr irrg tl)(' sanr(. tr('rr tirn(, t(, tinre.

65. F-urtller Saflriconr r)ot('d that tltcse ol>jectives rvcre agreed upon tirllouirrg extetrsive
prrlllic and stakeholcler corrsultatiorrs prior to thc inrplcnrcntation ot tltc F un<l. It is on

this basis that the Conrntunications Authority ol Kerrya (CA) (rr ho is tlte ntanager and

arlnr irr istrator olthe USI'-) cotr<luctrd an Actess (;ap Stu(lies in golo and a subscquctrt
study in 2015. It is also on this basis that tlrc ('r\ corDrrrcnced tlre inrplenrcn ta tioD of
the USF.

6{i. -fhey suggest tl)at tlrc proposed ne* sul>-sections (,r) and ((t) apportioning the
rlistribrr tiorrs ot thr. tlSl' be renrovetl.

Committee Observations/ Recommendations

ncpo ofth. Depr n,e"rel (:on itre dt Cmnu i.ttioDJ,tfon8tioL td lt,oorstioo oD the co^id.rttio, ofrh. X.tttt lt,fo.ndtio,
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'fhc conrntittee agret,tl with this proposal as anrenrlnrerrts on tlrc USF obiectives were
trst clone in the regulations that can lrc anrentlcd easily l'ront tintc to tintc.

Sataritrrnr I'l,C ltd infbrnre(l the ('onrnrittce that the) hatl objcctiorr to thc proposed
nerl sub-section (+) as it rloukl enhancc governarr<r,and accountability of the USI'.

Committee Observations/ Recommendations
The Conrnrittee adoptetl this proposal.

3.9 The Ministry of Communication, Information and the Digital Economy (State
Department of Broadcasting and Telecommunications)
Tlre Ministry of ('onrnrunicatiorr, Irrlirrnration and the f)igital Econonry (State
Dcpartn)ent of' Broadcastitrg arrd 'l'elt.conrrrurrication) anrl thc Corunrunication
,.\uthority subnritted as lirllou s:

Section q5A - Structural Separation
(i8. 'fhc State l)el)artnr(,nt through tlre Conrnru nications r\uthority ot Kenya as thc

regulator o[ lC'l'encourages innovation in tllc in(lustr)'. Thc State l)epartnlcnt n()ted
that t(l-fs lravc prolili'rated tlre convergenct. o1'scnices, by providing a platfbrnr
through shich other sen ices are tacilitate<I. In this regarcl, the Ministry did not tlesire
to (ripplc this I>y urandating tlre telcconr n) u n ica tion scn'ice provi<lers to have eacl)

inrrovatiorr runrrirrg on rlillircnt platf'orrrrs by splitting the business. Thcy rvcrc,
hotvet er, not opposcrl to the separatior) clf'acc()urlts.

(i9. N{oreover, the proposal placed unduc regulatory burdcn on licensecs ot'a particular
sulFsector (tclcconrnru n ica t ion s), 1ct licensees in the other sub-sectors (i.c.
broadcasting. postal. couricr) also engage irr other serviccs that are not licensed under
KICt\. -fhcrc is a regulatory lrarnerrork lbr the pronrction of'fair con)petition and
c(lual trratn)erlt in tlle scctor $hich Provirles tor Prott'ctiorr against abuse ol'nrarket
porr'er atrcl otlrer anti-cotrrpetitive practices including prohibiting cross-su bsid izat ion of
one business tionr arrotlrer.

?o. Thc Ministry through the State I)epartnrcnt ol'Broadcasting and Tcleconrnrunicatiorrs
thereli>rc proprsecl to the Clonrnritee that tllesc anrcntlnrort be rr ithdrau rr.

Committee observations/Recommendations
'lhe (irnrnrittee agreetl rrith the \{inistry as there rras no nced of crippling
innovations. Further there sas a regulatory f'ranreurrrk tbr tlre pronrotion ol t'air

conrpetition an<l equal treatn)ent irr thc sector,

Section 94A - Compensation for call drops
Tlre Itinistrl'subnrittecl that call drops brought cottcerns alx)ut the Qua)ity ot Service
(QoS) as they are a result ot inetlicient sen'ice rlelivery on the part o1'the Mobile
Net\\ork Operators. -flris inconve rrierrces (onsun)crs antl nray interfere rvith business
opcratiotts or cotrrntcrt ial transa( ti()l)s.

\\ihile they note(l that call (lrops nral' result li<>ru a rangc of issues, thc). stated that
thc_y lcre kccn on protccting colrs!rnlcrs arttl etrsrrritrg licensccs adhcre to tl)e sct

quality ot scrvice starrdartls. Call drops rvere saitl to I)c.iust orre aspect of'tluality ol
servicc and it li)rnrs part of the llncl-to-End poS. -l-hc l-ntl-tel-nd 9oS nreasurernent
paranretcrs inclrr<le:

Rcpott ol rhe Dcpsnn.Dt.l Cod,Dthre oD Con,ouaicr.ior, htrbmdtio . .rd It ,otttioi o th..onsid.rrtion ofthe ticttrt lrfotut.tiot
,nd Co,hnuni...ions l-rD.ndhcnt) 8ill, tot,
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a) Voice Telephony (Speech) paranreters:
o Unsuccessful call ratio

' DroPped call ratio
. Call set up time
o Voice Quality (MOS, POLQA)
o Handover

b) Data parameters: (l-ocal Websites and Common searcch engines like Google)
o LatencJ (delays and buffering)
. Data transfer failure ratio and throughput ofsuccessful data transfer
o InternetAccessibility
. HTTP set-up failure ratio and HTTP set-up time
. HTTP conrpletion failure ratio and HTTP completion time
. HTTP generic scenario availability

c) SMS parameters:
o Successful SMS ratio
. Completion rate for SMS
. End-to-End delivery tinre lor SMS

73. Other than End-to-End QoS, the Authority also assesses Network Perfornrance (NP)

QoS and Quality of Experience (poE) assesment. The proposal ofpenalising each call
drop is therefore very punitive and nray become a hinderance to service rollout. Call
drops arejust one aspect ofquality ofservice.

74. The Ministry therefore proposed that the amendment be withdrawn.

Committee obserrrations./Recornmendations
The Committee agreed with the proposal from the Minsitry that penalising each call
drop was punitive and if anything call drops wasjust one aspect of quality service.
There is in existence regulations under the Act that regulate the overall aspect of
quality.

Section 8,tJ
On this proposal, the Ministry was of the opinion that:

75. The current s84J of KICA is conrprehensive and sulficient as is:

S8+J (z) provides as follows:
(z) The object a.fld the pur|ose ol lhe Fund shall be to su??ort Taidesspr€ad access to, su?Port

capacity building and lromatz innoration in inJormalion and communications bchnolog
services,

76 The Ministry observed that the proposal posed the following challenges:

i. The proposalseeks to mandate the fund to intervene in making all ICT service
affordable, which may not be practical to implement given the limited size of
the fund. Interventions geared to fostering affordability could be limited to
persons living with disability.

ncpon ofth. Dqrrrthrh..l Commi.t* on Communict.ioL InfonnrtioD, ,t d Innot. oo on the coorld.ntioa ofth. lbnyt Inforlrr.tioo
.rd comnuntcrtioDr (.tocaddct t) BiA, tot,
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'l'hc proposal uas exclusionary on utilisatiorr of the fitnd to the broatlcasting,
postal and courier sen'ices sulFse( tors u lro are also cotltril)utors.

I)etailed objcctivcs of'the [urr<l s'ere capturc<l under the USF regulations to
cnsure flexibility rluring thc arlnrinistration of thc tirncl. Capturing the specific
objectives o1'tltt, lirnrl under thc Act has a risk of slorving tlre inrplenrentation
process in the c\'(,nt olenrerging lree(ls that uould rc<prire urgent revierr'. 'fhe
nrinistry theretirre proposed tlrat tlte subnrissiorrs in tlrc proposal be considcrecl
during a revierr ol'the USF- rr,gulations.

Committee observations/Recommendations
The Conrnrittee agreed rvith thc pr<posal fionr thc \linsitrv thc objectivcs s'ere s'e,ll

providcd tirr in the USI'regualtiorrs

-fransparency and Accountability on utilisation of the t'und:
-l'he new scction ,l u,as said to be in order, horvevcr, tlre Ministry noted that there was
already in cxistetrce a rcl)orting nreclranisnr to thc Autlitor ()ent,ral, rvhose reg)rt is
usually subnritted to the ['a rl ianrerr tar_\, Inlcstnrcnts Conrnrittce and thc ['ublic
Accounts Conrnrittee. I'urther, thc .-\uthority sulxrits the report to the (labinet
Secretary Ministry of' I nfbrnration, Conrrnunications antl the I)igital Ecorrorny. It uas
their vicu tlrat thc existing reporting r('(luiren)er)ts uere sullicient and in line rvith the
nerv pr<l1xrsal.

The all<x ation of si\tY pcr cent to the tclcconrnr u rr icat ions sut>sectorrr as exclusiorrar)'
on utilisation ofthc firnrl to the broad(asting, postal arr<l courier scrlices sul)-scctors
u'ho werc also contributors. 'lhey proposcd a revierv ol'the proposctl sub-section 5 (a)

to rea(l as fir)lo\\s, sixty per cent o1'tlrc tirnd shall lx,utiliz-etl to tacilitate access t() and
use o1'conrnrrrnications irrliastructurc and sen ices thr()ughout the Republic of Ken-1,a,

fircussing on rural, renrote, sparsc)y populated, unsen'ecl antl urrder-sen ed areas
inclu<ling pcrsons rlith disability in order to pronrote so<ial ancl econonric
devcloprrrort.'

Tlte proposcd an arnendn)ent ol' tlrc proposed sulFsection :;(ll) to rcad as tirll<>rls:
''T\\enty per cent ot tlre lirntl shall lr used to lacilitate the intro<luctiorr and expansion
ofconrnrunicatior) serviccs and scll(x)ls, librarics and hcalth tacilitit,s gir ing priority to
rural and lou,-inconre areas."

Revies o1'the proposc<l sul>sectiorr ri(c) uas suggcstc<l as lbllous, tr:n per cr:nt ot'the
fLnd shall be used to lacilitate the clrvckrpnrent of'irrrrovatiorrs, rclelant local corrtent
and capacity building progranrnres to orhance thc a<loption arrd usc ot lCTs."

Protectiorr lionr personal Iiabilitl'. Section l;, of' KIC.-\ pr()tc(ts personrlel lr()rr)
prosecution providetl the_v act in goo<l fhith u hcn ert,cuting their duties. It stat(,s that:
"... no nratter or thing donc try a nrenrber of the l]oartl or by an1' of]icer, enrployee or
agent ot the (irnrnrission shall if tlre lnattcr or thing is rlone bona lirlc firr exccuting the
f'unctions, po\\ers or rluties o1'tlre (bnrnrission untler this Act render tlre rnenrber,
otlicer, enrployee or aLcnt or an) person acting on tlrcir clirections pcrsonally liable to
anv action, clainr or denrand \\ hatsoever.'

;!)

tio

8t
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Committee observations/Recommendations
The Conrnrittee noted that the proposal fronr the Minsitry to antend the provisions of
sub-section 5, to provide lbr clarity on hou the Universal Service Fund was to be

utilized should be adopted in the conrprehensive anrendntents that Ministry was

providing.

fr.pon ofth. D.p.rtnett.l Com it.e o,, Lbmmuhicrtion, IDfomrrtio , thd lnDontioD oD thc colBid.n,ioD ofthe $.n!. lnfomrtioD
,nd Con,nunicrtionr (l,nendment) 8ill, tore
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PART FOUR

4 COMMITTEE OBSERVATIONS

Upon reviewing the Bill, the Conrmittee observed as follows:

82. A sinrilar Bill, sponsored by the sanre Menrber, was considered in the l2th Parliament.
The Kenya Information Communications (Anrendment) Bill,20l9 (National Assembly
Bills No. 90 of90l9) it was read fbr a first time on 25th September, zo t9. A report was
tabled on zuth November 9019. The Bill was read for a Second Time but the
Comnrittee Stage was pending hence it lapsed in the tgth Parliament.

85. Section z5 of the Kenya Infbrmation and Comnrunication Act nrandates the
Communications Authority of Kenya to license a person to either operate a

teleconrnrunication liystenr or provide telecommunication services.

8.1. Further, section 83 of the Act requires the Conrmunications Authority of Kenya to
maintain registers lbr licenses issued under the Act

85. With continued advances in technology, traditional barriers separating industries and
services ought to be eliminated so as not to stille innovations

86. The objectives ofthe Universal Service Fund (USF) are currently provided flor under
the Kenya Information and Conrnrunication (Universal Access and Services Fund)
Regulations 2olo.

87. It is easier to amend the objectives of the USF as provided for in the regulations as

opposed to amending an Act of Parliament.

88. The Ministry is in the process of formulating a comprehensive review of the Kenya
Infornration and Conrmunication Act Cap. 4l lA and the samc'will be lbrwarded to the
Comnrittee.

Rcpor, of,hc Dcprrtn.n,.l Commi,t.c on Communic.tioL Intonn..ion. rrd lanortion oa th. contidcn,lon of,hc Kcn!, Iolorm..ioo
Dd Co@DtriotiM l.lncddD@t) BiL ,@e
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PART FIVE

5.O COMMITTEE RECOMMENDATION
The Committee having considered the Kenya Infbrmation Comntunications
(Amendment) Bill (N.A. Bill No.5g of 9022) recommends that the the Bill should not
be proceeded with. The Ministry of Inforntation, Contntunication and Digital
Economy (Deaprtment of Broadcasting) is in the process of carrying out a

comprehensive revieu of the Kenya Information and Contmunication Act Cap. 4l lA,
therefore these amendment(s) should be included in the comprehensive amendments

once the Bill is subnritted to Parlianrent and published.

SIGNED .DATE

HON.JOHN KIARIE, MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON COMMUNICATION, INFORMATION AND
INNOVATION

R.pon of.hc D.pr.tn.nal Commi,..e dt Comnunic.tion, Infom..ion, rnd I ror..ion o thc contidcrrrion oa th. Ifta.v. Iafofln.tion
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Agcnda
l'rclitnilrat ies

Conllrrration ol'thc N{irr rrtcs

Considcration and Adoption of thc Rcport on Kcnya lnformation Communication
Amcndmcnt Ii ill
C<rnsidcration and Adoption oltha2022/23 Budgct Implcmcntation Ovcrsight Rcport

Any ()tlrcl' lJrrsirtcss
Atl.io tt r Ir It tc u t

I
5
(t

MI N.NO/NA/CII / 2Oq4 / OO7,I PR ELIMINARIES

'l'lrc ('[air1x'r.sotr r:alk'rl thc rr)rctin!{ to olrlct at 11.05 attt, lirllou't'tl by a rrolrl o1'prayr:r.

\lcrrrlx'rs rvclt' lrlit'li'd ott tltt' tla.v's agctttla.
'l'lrc.r\gt.rrda u,as atloptcrl havirrg lx,ing proposrrl lr1' IIorr. l')r'astrrs I{ivasrr, l\Ll', antl sccontltrl b1'

I Ion. .krycc li'rtstttla ()sogo, N{.[).

M I N.NO/NA /C II / 2O9+ / OOTII CONT'I RMATION OT' MIN U'I'ES

Minutcs of thc l" Sitting
'l hc minutcs wcrc conlirnlcd as a truc rccord ol'thc procccdings. having bccn proposcd by Ilon
Ircnc Mavaka. M.l). and sccondcd bv I lon. lirastus Kivasu. M.l).

MIN.NO/NA/CII/902,1/OO}I CoNSIDERA'TION AND ADOPTION OF THE REPORT
ON KF]NYA INFORMATION COMMUNICATIoN
AMT]NDN{E,NT BII,L

-l'lrr.('lrairlx'r.sep irrlil.rrrtrl tlrc rrrct'tirrg ol thc aqt,rrrla arttl Iirrthcr lrlicli:d that tltt'agclttla sottltl

lrt' ratlrt,r s116r.t sirrcc tlrr. itr:rrr lrarl Irt:cn carrvasscrl at lcnlatlr. I It'callt'tl ttport tltc It'gal cotrnscl to

Irricl tht' NIt'tttlrct s.

'l'hc lcgal counscl inlormcd thc mccting lhat thc committcc had bccn inlbrnrcd by thc ministrl'

during thcir cngagcmcnts thal thcy wcrc working on lormulating thc KICA bill' A

c6mprchcnsivc bill rvould bc prcscntcd bclirrc thc cabinct and latcr tahlcd bclbrc thc housc.

Mcntbcrs' raiscd conccrns that paragraph ;19 ol'thc rcport did not capturc sccurity pronc arcas

wcrc not capturcd and that it should bc amcndcd to caplurc that.

Counscl inlbrmcd thc mcmbcrs that thcrc was nccd to allow lbr the Ministry to dcvclop thc llill
and adviscd thal as pcr thc report's rccomnrcndalion lbr thc bill to nol bc procccdcd with.

'l hc rccornmcndation 1o havc thc bill not bc procccdcd with was adoptcd having bcing proposcd

by Ilon. Iirastus Kivasu, M.l'. and sccondcd by Ilon. Mumina (iullo. M [''

MIN.No.NA/C II/ EO2,I./OI()I CoNSII)ERAI'IoN ANI) ADOP'I'ION OF 'I'HE 2oqq/93
BUD(;E'I- I MI'LE,ME,N'TA'I-I ON oVERSI(;I IT R EPoRT

I'lrt' ('hair 1x'rsott t:allctl ttlxrrt tltc s( ( l ('tariat to

In)l)lcn)cntatior) Ovclsight lclxrlt l''t' 2022/25.
talic Incrtrlx'rs tlrroLrgh tlrc l}trtlgct
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N{enrbcrs of tlte conrlnittee u'alttcrl thc infbt'ltratiolr in the report be prcsented in tabtrlar lbrm lbr

bettct vis Ltal presett tatiotr.

-fhe conrmittec sorrght to havc :t systernatic aDd practical fbrmat to identily and vcrifi thc

valioLts projects that have bcelt rtndertakelr by the N{l)r\s'

.l.he performance of the MDAs rvas questioncd as the absorPtion and perlbt'mance rvas said to be

below expectation. Members sought to be inlirrmed the cause and the challenges faced by the

sanle.

.l'hc (bmmittcc adoptcd tltc rel)or.t rvith arrrcntlments having being proposed by [ [on. I'ilasttts

Kivasu, M.P. and sccondcd by I Ion. Gideon Kirnaiyo, N{ l)

MIN.NO.NA/CTI/2O2+/O1I: ANY OTHER BUSINESS

a. Invitation by Hon. Shakecl Shabir, CBS' MP

-lhe chairperson infbr.nred thc nrecting that the comntittct' u,as in rcccipt of'a lcttcr from a

conrnrittcr: metrtltct. I Ittu. Shaliccl Shabir, CBS, MP, tllat he had lx:t'n invitt'tl to atten(l a

conli.relcc in .loSanncsbut'g, Sorrth AIiica try Il) r'Afiica. (irltttttittcc N{<'lttlrt'rs rvctc by r:xtcttsiolt

invitcd.

-lhe Cbmrlittec resolved to havc the mentbcr haYe thc invitation be wt itten to thc Clerk ol'thc

National Assenrbly procedLrrally.

b. Workplan

Thc Ci>rrrnrittee taslied thc sc(:lctariat to PI'cPal'e a u'orkplan and scltt:tlLtlc of'activitics to lx'

prcsented belbrc thc comrrtittee .

c. Budgct Policy Statemcnt 2o9'l

-fhe C<>rnrlittee rvas infbrnred that there rvill be the consideration of'thc Iludget Policy Statemelrt

202,1. firm l gth to 22*l Febrrrary, 202,1. within Kianrbu or Machakos ct>ttnties. Mc'ttttlel's rverc

rrrgerl to cliarizc'and be availablc.

d. Mccting Vcnucs

-l-hr: sccretariat rvas tasked to sccul'c condttcil'e vcnuc's lbr contmittee nrcetings.

MIN.NO.NA/CIT/9,O2,+/O19,: ADJOURNMENT

-I-herc bcing no othcr.bLtsiness to delibelate on, the nrceting rvas atliottl'lted twcnty ll)intttes to

trvo o'clock ( t.r. lo pnr.). Tlte next nleeting rvill bc held oIr tttltite'

SI(;NEI) DA'I'

IION. JOIIN KIARIE, MP (CI{AIRPERSON)
DEPARTMEN'I-ALCoMMITTEEONCOMMUNICATION,INFORMATIONAND

INNOVATION
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COMML'NICATIONS
AUTHORITY OF }<ENYA.

COMMENTS ON THE KENYA INFOR.IVIATION AND COMMUNICATIONS UMENDMENNBILL.2022

x
No. Section Comment Recommendations
I 25A - Structural Separation

Licensee may operate other businesses.
(1) In addition to operating a

telecommunication system or
providing a telecommunication
service as may be specified in the
licence granted under section 25, a
person may engage in any other
business provided that such person
shall-
a) obtain the relevant licences from

the respective regulators of any
industry or sector ventured into;

b) legally split or separate the
telecommunication business from
such other business; and

c) Provide separate accounts and
reports in respect of all
businesses carried out.

The Authority as the regulator of the ICT sector encourages
innovation in the industry. We note that ICTs have
proliferated the convergence of services, by providing a
platform through which other services are facilitated. In this
regard, the Authority does not desire to cripple this by
mandating the telecommunication service providers to have
each innovation running on different platforms by splitting the
business. However, we are not opposed to the proposal for
separation of accounts

Moreover, this proposal places an undue regulatory burden on
licensees of a particular sub-sector (telecommunications), yet
licensees in the other sub-sectors (i.e broadcasting and postal
and courier) also engage in other services that are not licensed
under the KICA. There is a regulatory framework for the
promotion of fair competition and equal treatment in the
sector, which provides for protection against the abuse of
market power and other anti-competitive practices including
prohibiting cross-subsidization of one business from another.

We therefore
propose that this
amendment be
withdrawn.

llr'.,rE
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No. Section Comment Recommendations

(2) A person who provides any service
without the relevant licence under
this section commits an offence.

(3) A person convicted of an offence
under this section shall, on
conviction be liable to a fine not
exceeding ten million shillings or to
imprisonment for a term not
exceeding two years, or to both.

(4) A person who, at the
commencement date of this section,
was operating a business that does
not comply with the requirements of
this section shall ensure that the
business is compliant within six
months of the coming into force of
this section.

(5) The Commission, shall, within six
months of the coming into force of
this section and thereafter annually,
report to Parliament on the extent to
which this section has been
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implemented.

2 34A-Compensation for call drops

(1) A licensee is liable to credit a

consumer who initiates a call that
gets cut out after a connection by
Kenya Shillings ten worth of airtime
for each call drop within its network
for a maximum of three call drops
per day.

(2) Despite subsection (1), a licensee
shall not be liable to compensate a
consumer, where a call gets cut out
due to third party interference on the
licensee's connection lines,
inevitable accident or force majeure.

Call drops bring about concems on quality of service as they
are a result of inefficient service delivery on part of the Mobile
Network Operators. This inconveniences consumers and may
interfere with business operations or commercial transactions.

As the regulator, while we note that call drops may result from
a range of issues, we are keen on protecting consumers and
ensuring licensees adhere to the set quality of service
standards. Call drops are just one aspect of quality of service
and it forms part of the End-to-End QoS. The Endro-End QoS
measurements parameters include:

a) Voice Telephony (Speech) parameters:
o Unsuccessfirl call ratio
. Dropped call ratio
a Call set up trme

We therefore
propose that this
amendment be
withdrawn.
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o Voice quality (MOS, POLQA)
o Handover

b) Data parameters: (Local Websites and Common search
engines like google)
. Latency (delays and buffering)
o Data transfer failure ratio and Throughput of successful

data transfer
. IntemetAccessibility
o HTTP set-up failure ratio and HfiP set-up time
o HTTP Completion failure ratio and HTTP Completion

Time
o HfiP generic scenario availability

c) SMS parameters:
. Successful SMS Ratio
o Completion Rate for SMS
. End-to-End delivery time for SMS

Other than End-to-end QoS, the Authority also assess Network
Performance (NP) QoS and Quality of Experience (QoE)
assessment. The proposal of penalising each call drop is
therefore very punitive and may become a hindrance to service
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rollout. Call drops are just one aspect of quality of service.

J 84J
(2) The object and the purpose of the
Fund shall be to-
(a) promote the availability of quality
services at just, reasonable and
affordable rates for all consumers;
(b) increase nationwide access to
advanced telecommunications services;
c) advance the availability of such
services to all consumers, including
those in low income, and rural areas;
(d) increase access to
telecommunications and advanced
services in schools, libraries and rural
health care facilities;
(e) provide equitable and non-
discriminatory contributions from all

On this proposal, the Authority is of the opinion that:

1. The current s84J of KICA is comorehensive and sufficient
as ls.

S84J (2) provides as follows:
(2) The object and the purpose of the Fund shall be to
support widespread access to, support capacity building
and promote innovation in information and
communications technologt services.

2. This oronosal Doses the followins challenses:

(i) The proposal mandates the fund to intervene in making
all ICT service affordable, which may not be practical to
implement given the limited size of the fund.
Interventions geared to fostering affordability could be

We therefore
propose that this
amendment be
withdrawn.
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providers of telecommunications
services to the fund supporting universal
service programs; and
(f) Support capacity building and
promote innovation in information and
communications technology services.

4) The Commission shall in each
financial year submit to the National
Assembly a report indicating -(a) the total amount of money that was
collected for the respective financial
year;
(b) the activities the Commission
undertook to implement the objectives
ofthe Fund; and

limited to persons living with disability.
(ii) The proposal is exclusionary on utilization of the fund

to the broadcasting, postal and courier services sub-
sectors who are also contributors.l

(iii) Detailed objectives of the fund are captured under the
USF regulations to ensure flexibility during the
administration of the fund. Capturing the specific
objectives of the fund under the Act has a risk of slowing
the implementation process in the event of emerging
needs that would require urgent review. We propose that
the submission be considered during a review of the USF
regulations

3. Transoarencv and Accounta bilitv on utilization ofthe Fund

The new section 4 is okay, however we note that there
exists a reporting mechanism to the Auditor General,
whose report is usually submitted to the Parliamentary
Investments Committee and the Public Accounts
Committee. Further, the Authority submits the report to the
Cabinet Secretary Ministry of ICT. It is our view that the
existing reporting requirements are sufficient and in line

1 Licensees to these sub-sectors are contributors to the fund
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(c) The extent to which the objectives of

the Fund were achieved.

(5) The Universal Fund shall be utilized
by the Commission as follows-
(a) sixty-percent of the Fund shall be
used for ensuring the availability of
telecommunication services to all
consumers, including those in low
income and rural areas;
(b) twenty percent of the Fund shall be
used for increasing access to
telecommunications and advanced
services in schools, libraries and rural
health care facilities.
c) ten percent of the Fund shall be used
for ensuring increased nationwide access
to advanced telecommunications
services; and
(d) ten percent of the Fund shall be used
for furthering the other objectives of the
Fund as the Commission ma determine.

with the new proposal

(iv) The allocation of sixty percent to telecommunications
sub-sector is exclusionary on utilization of the fund to
the broadcasting, postal and courier services sub-sectors
who are also contributors.2 We propose a review of the
proposed section 5 (a) to read as follows: "sixty-percent
ofthe fund shall be utilized to facilitate access to and use
of communications infrastructure and services
throughout the Republic of Kenya, focusing on rural,
remote, sparsely populated, unserved and under-served
areas including persons with disability in order to
promote social and economic development;"

(v) Review the proposed section 5(b) to read as follows:
"twenty percent of the fund shall be used to facilitate the
introduction and expansion of communication services in
schools, libraries and health facilities giving priority to
rural and low income areas."

(vi) Review the proposed section 5(c) to read as follows:
"ten percent of the fund shall be used to facilitate the
development of innovations, relevant local content and
capacity building programmes to enhance the adoption

2 Licensees to these sub-sectors are contributors to the fund.
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(6) A person who fails to utilize or
utilizes the Universal Fund in a manner
that does not promote the objectives of
the Fund, commits an offence and shall
be liable upon conviction to a fine not
exceeding two million shillings or to
imprisonment for a term not exceeding
two years or to both.

and use of ICTs

4. Protection from personal liability
Section 15 of KICA protects personnel from prosecution
provided they act in good faith when executing their duties.
It states that:
...no matter or thing done by a member of the Board or by
any oficer, employee or agent of the Commission shall, if
the matter or thing is done bona fide for executing the

functions, powers or duties of the Commission under this
Act, render the member, fficer, employee or agent or any
person acting on their directions personally liable to any
action, claim or demand whatsoeyer.
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REPUBLIC OF KENYA
MINISTRY OF INFORMATION COMMUNICATIONS AND THE DIGITAL ECONOMY

STATE DEPARTMENT FOR BROADCASTING AND TELECOMMUNICATIONS

COMMENTS ON THE KENYA INFoRMATION AND COMMUNICATION SUMENDMENN BILL.2022

No. Section Comment Recommendations
I 25A - Structural Separation

Licensee may operate other businesses.
(l) ln addition to operating a

telecommunication system or
providing a telecommunication
service as may be specified in the
licence granted under section 25, a
person may engage in any other
business provided that such person
shall:
a) obtain the relevant licences from

the respective regulators of any
industry or sector ventured into;

b) legally split or separate the
telecommunication business from
such other business; and

The State Department for Broadcasting and
Telecommunications through Communications Authority of
Kenya as the regulator of the ICT sector encourages innovation
in the industry. We note that ICTs have proliferated the
convergence ofservices, by providing a platform through which
other services are facilitated. In this regard, the Ministry does
not desire to cripple this by mandating the telecommunication
service providers to have each innovation running on different
platforms by splitting the business. However, we are not
opposed to the proposal for separation of accounts

Moreover, this proposal places an undue regulatory burden on
licensees of a particular sub-sector (telecommunications), yet
licensees in the other sub-sectors (i.e broadcasting and postal
and courier) also engage in other services that are not licensed
under the KICA. There is a regulatory framework for the

We therefore
propose that this
amendment be
withdrawn.
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c) Provide separate accounts and

reports in respect of all businesses
carried out.

(2) A person who provides any service
without the relevant licence under
this section commits an offence.

(3) A person convicted of an offence
under this section shall, on
conviction be liable to a fine not
exceeding ten million shillings or to
imprisonment for a term not
exceeding two years, or to both.

(4) A person who, at the commencement
date of this section, was operating a

business that does not comply with
the requirements of this section shall
ensure that the business is compliant
within six months of the coming into
force ofthis section.

(5) The Ministry through the
Commission, shall, within six
months of the coming into force of
this section and thereafter annually,
report to Parliament on the extent to
which this section has been
implemented.

promotion of fair competition and equal treatment in the sector,
which provides for protection against the abuse of market
power and other anti-competitive practices including
prohibiting cross-subsidization of one business from another.

Page 2 of 7



Section CommentNo. Recommendations
2 34A-Compensation for call drops

(1) A licensee is liable to credit a

consumer who initiates a call that gets
cut out after a connection by Kenya
Shillings ten worth of airtime for each
call drop within its network for a

maximum of three call drops per day.

(2) Despite subsection (l), a licensee
shall not be liable to compensate a
consumer, where a call gets cut out
due to third party interference on the
licensee's connection lines, inevitable
accident or force majeure.

Call drops bring about concerns on quality of service as they
are a result of ineffrcient service delivery on part of the Mobile
Network Operators. This inconveniences consumers and may
interfere with business operations or commercial transactions.

As the regulator, while we note that call drops may result from
a range of issues, we are keen on protecting consumers and
ensuring licensees adhere to the set quaiity of service standards.
Call drops are just one aspect of quality of service and it forms
part of the Endro-End QoS. The Endro-End eoS
measurements parameters include:

a) Voice Telephony (Speech) parameters:
o Unsuccessful call ratio
. Dropped call ratio
o Call set up time
r Voice quality (MOS, POLQA)
r Handover

b) Data parameters: (Local Websites and Common search
engines like google)
o Latency (delays and buffering)
o Data transfer failure ratio and Throughput of successful

data transfer
o InternetAccessibility
o HTTP set-up failure ratio and HTTP set-up time
o HTTP Completion failure ratio and HTTP Completion

Time

We therefore
propose that this
amendment be
withdrawn.
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HTTP generic scenario availabilitya

c) SMS parameters:
o Successlul SMS Ratio
o Completion Rate for SMS
r Endto-End delivery time for SMS

Other than End-to-end QoS, the Authority also assess Network
Performance (NP) QoS and Quality of Experience (QoE)
assessment. The proposal of penalising each call drop is
therefore very punitive and may become a hindrance to service
rollout. Call drops are just one aspect of quality of service.

J 84J
(2) The object and the purpose of the
Fund shall be to:
(a) promote the availability of quality
services at just, reasonable and affordable
rates for all consumers;
(b) increase nationwide access to
advanced telecommunications services;
c) advance the availability of such
services to all consumers, including those
in low income, and rural areas;
(d) increase access to
telecommunications and advanced
services in schools, libraries and rural
health care facilities;

On this proposal, the Ministry is of the opinion that:

1. The current s84i of KICA is comorehensive and sufficient
as ls

S84J (2) provides as follows:
(2) The object and the purpose of the Fund shall be to
support widespread access to, support capacity building and
promote innovation in information and communications
technology services.

2. This proDosaI ooses the followins challenses:

(i) The proposal mandates the fund to intervene in making all
ICT service affordable, which may not be practical to
lm lement iven the limited size of the fund.

We therefore
propose that this
amendment be
withdrawn.
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(e) provide equitable and non-
discriminatory contributions from all
providers of tel ecommu n ication s

services to the fund supporting universal
service programs; and
(0 Support capacity building and
promote innovation in information and
communications technology services.

4) The Ministry through the Commission
shall in each financial year submit to the
National Assembly a report indicating:
(a) the total amount of money that was
collected for the respective financial
yeaf;
(b) the activities Ministry through the
Commission undertook to implement the
objectives ofthe Fund; and
(c) The extent to which the objectives of

the Fund were achieved.

Interventions geared to fostering affordability could be
limited to persons living with disability.

(ii) The proposal is exclusionary on utilization of the fund to
the broadcasting, postal and courier services sub-sectors
who are also contributors.l

(iii) Detailed objectives of the fund are captured under the
USF regulations to ensure flexibility during the
administration of the fund. Capturing the specific
objectives of the fund under the Act has a risk of slowing
the implementation process in the event of emerging
needs that would require urgent review. We propose that
the submission be considered during a review of the USF
regulations

3. Transoarencv and Accountabilitv on utilization of the Fund

The new section 4 is okay, however we note that there exists
a reporting mechanism to the Auditor General, whose report
is usually submitted to the Parliamentary Investments
Committee and the Public Accounts Committee. Further, the
Authority submits the report to the Cabinet Secretary
Ministry of Information, Communications and the Digital
Economy. It is our view that the existing reporting
requirements are sufficient and in line with the new
proposal.

(iv) The allocation of sixty percent to telecommunications
sub-sector is exclusion on utilization of the fund to the

Licensees to these sub-sedors are contributors to the fund
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(5) The Universal Fund shall be utilized
by the Commission as follows-
(a) sixty-percent ofthe Fund shall be used
for ensuring the availability of
telecommunication services to all
consumers, including those in low
income and rural areas;
(b) twenty percent of the Fund shall be
used for increasing access to
telecommunications and advanced
services in schools, libraries and rural
health care facilities.
c) ten percent of the Fund shall be used
for ensuring increased nationwide access
to advanced telecommunications
services; and
(d) ten percent ofthe Fund shall be used
for furthering the other objectives of the
Fund as the Commission may determine.

(6) A person who fails to utilize or
utilizes the Universal Fund in a manner
that does not promote the objectives of
the Fund, commits an offence and shall
be liable upon conviction to a fine not
exceeding two million shillings or to

broadcasting, postal and courier services sub-sectors who
are also contributors.2 We propose a review of the
proposed section 5 (a) to read as follows: "sixty-percent
ofthe lund shall be utilized to facilitate access to and use
of comrnunications infrastructure and services throughout
the Republic of Kenya, focusing on rural, remote, sparsely
populated, unserved and under-served areas including
persons with disability in order to promote social and
economic development;"

(v) Review the proposed section 5(b) to read as follows:
"twenty percent of the fund shall be used to facilitate the
introduction and expansion of communication services in
schools, libraries and health facilities giving priority to
rural and low-income areas."

(vi) Review the proposed section 5(c) to read as follows:
"ten percent of the fund shall be used to facilitate the
development of innovations, relevant local content and
capacity building programmes to enhance the adoption
and use of ICTs

4. Protection from personal liability
Section l5 of KICA protects personnel from prosecution
provided they act in good faith when executing their duties.
It states that:
...no matter or thing done by a member of the Board or by
any fficer, employee or agent of the Commission shall, if
the matter or thing is done bona fide for executing the

functions, powers or duties of the Commission under this

ensees to these sub-sectors are contributors to the fund
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WARD WASWA KISIANG?NI, (Ph.D)
PRINCIPAL SECRETARY
STATE DEPARTMENT FOR BROADCASTING AN D TELECOMMU NICACTIONS
MINISTRY OF INFORMATION, COMMUNICATIONS & THE DIGITAL ECONOMY

3RD OCTOBER, 2023

No. Recommendations
imprisonment for a term not exceeding
two years or to both.

Act, render the member, olficer, employee or agent or any
person acting on their directions personally liable to any
action, claim or demand whatsoever.

Page 7 of 7



simprG . r,on,porcnr . Hon*, FOR YOU

O KE TYA INFORMATION & COMMLTNICATION (KICA) AMENDMENT BILL 2022

SATARICOM PLC'S COMMENTS ONTHE KICA (AMENDMENT) BILL2022

PROPOSED AMENDMENTS T

No. Section of Bill Current Provision sed amendmentP ustiEcation
Scction 25A(1) (1) In addition to operating a

telecornmunication system or a providing
telecommunication service as may be specified
in the )icence granted under secdon 25, a petson
may engage in any other business provided that
such person shall-
G) obtain the relevant Licences from the
respective regulators of any indusry or secto!
venrured into;

&) l.gdly split or separate the
telecommuoications business from such other
busioess; and
(.) provide separate accounts and reports
in respect of all business carried out.
(2) A person who provides any sen'ice without
the relevant hcence under this section comrnits
an offence.
(3) A person convicted ofan offence under this
section shall, on conviction be liable to a fine
not exceeding ten million or ro rmprisonment
for a tern not cxceeding two years, or to both.
(4) A person who, at the commencement dare
of this sectioo, was operating a business that
does not comply with the requirements of rhis
section shall ensure that the business is

compliant wirhin six months of the coming into
force of this section.

Propose deletion ofthe section in roro. With continued advances in technology, traditional
barriers separating industries and seryices have
continued to be elimirated. Globally,
telecommunication companies ate evolving into
technology companies as a means of innovation to
offer a portfolio of services to ostomers that
provides ease of access at a central point. The
proposal is a hin&ance/barrier of innovation and
does not reflect intemational best practices. The law
should evolve to support and facilitate the market
players to compete with other global technology
companies. The amendment does not consider the
constandy evolving digrtal rvorld where innovadon
becomes the differentiator that enables players to
remain relevant and hence will curtail innovadon,
investrnent and hamper condnued growth and
innovadon of the sector.
Equally, failure to obtain other Licenses as required
by other regulatots other than the Communications
Authority of Kenya have their consequent
p enalties,/ o ffences.
Finally, the Authority has tie power to renew, vary,
modifu or revoke any license granted under the
principal Act and that would be sufEcient as a
correcting/guiding mechanism in so far as licensing.

foricom
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(5) The Commission, shall within six months of
the coming into force of this section and
thercafter annually, report to Parliament orr the
extent to vzhich this section has been
implemented."

2 Section
(1)&(2)

341' "2. The principal Act is amended by inserting
the following nerv section imme&tely after
section 34-
344. (1) A licensee is liable to credit a

consurner who initiates a call that gets cut out
after a connection by Kenya Shillings ten wonh
of airtime for each call drop within its nenvork
for a maximum of three call drops per day
(2) Despite subsection (1), a licensee shall not
be Liable to compensate a consumer, where a call
gets cut out due to third patty interference on
the Licensee's connection lines, inevitable
accident or force majeure."

Delete the section in foro. The provision is unclear as there are no deEnitions
given fot "call &op", "cut out after a connection,,,
and "inevitable accidenC'. We note that the reason
for call drops m^y vary and, in many instances, has
no correlation to t}te performancc of a licensed
sewice provider's network. The amendment urill
consequendy Iead to frivolous disputes between
Mobile Network Operators and their customers.
Equally, the aspect of dropped calls is suf6ciently
coveted under the telecornmulications regulatory
framewotk in Kenya, speciEcally, the Quality of
Service (QoS) Framework by the Communications
Authority ofKenya ('CA') and the licences issued to
service providers. This makes the amendment
du licitous.

3 5. Section 84J of the principal Act is amended-

G) by deleung sub-secdon (z)zod
substitutiag therefor the following new sub-
section --
(2) The object and purpose of the Fund shall be
to-
(a) promote the availabiliry of quality of services
at iust, reasooable and affordable rates for all
consruncrs;
(b) increase nationwide access to advanced
telecommunication services;
(c) advance availability of such services to all
consumers, including thosc in low income, and
rural areas;

Amend as below.
5. Section 84J of the principal Act is
amended by inserting rhe following new
sub-sections immediately after sub-
section (3)-
(4) The Authority shall in each
Enancial year submit to the National
Assembly a report indicating-
(a) the total amount of money that \va6
collected for the tespective financial year;
(b) the activities the Authority undertook
to implement the objectives of the Fund;
(c) the extent to which the obiectives of
the Fund were achieved.

The objectives of the Universal Sewice Fund (LISF)
are currendy provided under the Kenya Information
and Communications (Jniversal Access and Service
Fund) Regulations, 2010. To avoid being prescriptive
in the principal Act, we propose that these are
maintained in the Regulations to allow for fleribiliry
in reviewing the same from time to time. !7e note
that these objectives were agteed upon followiag
extensive public and stakeholder consultations prior
to the implementation of the Fund. It is on this basis
that the Communications Authority of Kenya
('CA') (who is the manager and administrator of the
US$ conducted an Access Gap Studies rn 2010 and
a subsequent study in 2015. It is also on this basis
that the CA commenced the implementation of the
USF. The above reasons gu.ide our suAAestion to
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(d) increase access to cornmunicadons and
advanced services in schools, Iibraries and rural
health cate facilities;
(e) provrde equitable and non-discdminatory
contributions from all providers of
telecommunications services to the fund
supportiog universal service programs; and
(f) support capacity bu:lding and promote
innovation tn information and communications
technology sewices.

@) by inserting the following new sub-sections
immediately a fter sub-section (3)-
(4) The Comrnission shall in each financial
year submit to the National Assembly a report
indicating-
(a) the total amount of money tiat was collected
for the respective financial year;

Q) the activities the Commission undertook to
implement the objectives of the Fund;
(c) the extent to which the objectives of the
Fuod were achieved.
(5) The Univetsal Fuod shall be utilized by
the Commission as follows-
(a) six-percent of the fund shall be used for
ensuring the avadabihty of tele communications
sen/ices to all consumers, including in low
income and rural areas;

@) twenty percent of the Fund shall be used for
increasing access to telecommunications and
advanccd services in schools, librarics and rural
hea.lth care facilities.
(c) ten petcent of the Fund shall be used in
ensudng incrcased nationwidc access to
advanced telecommunications services; and

delete the proposed new sub-sections (5) and (6)
apportioning the distributions of the USF be
removed.
We, howcvcr, have no objection to the proposed new
sub-section (4) as it would enhance govemance and
accountability of the USF.

e
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(d) ten percent of the Fund shall be used for
hrthering other objectives of the Fund as the
Commission may dctcmirte.
(6) A pcrson who fails to utilize or utilizes the
Uaiversal Fund in a manner that does not
promote thc objectives of the fund commits an
offencc and shail be liable upon conviction ro a

En not exceeding two million shillings or to
imprisonment for a term not cxcecding two
years or to both."

4. Gcneral
corunents

Commiesion Replacc Commission with Authority where it
is referenced in the BilL

The Communications Authority has proposed thc
salne.
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