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5 B 1 Tl an P o . - 2 .

If Llausuf 527 and 328 are deleted it will be necessary to amend this Clause 333
clause by deleting paragraph ().

Tl_)ls clause i_s not required if clauses 327 and 328 are deleted. [f this Clanse 337
clause is dulutuf‘l‘ it would be convenient if sub-section (2) of the preceding clause
became clause 337.

If clauses 327 and 328 are deleted this clause should read. Clausa 340

“Every appeal under this Chapter (except an appeal from a sentence of

fine) shall finally abate.on the death of the Appellant.

(1) That full effect may be given to the intention of the provisions of Clause3is
paragraph (#) of this clause, an additional paragraph should be
mserted after paragraph (/) and before the proviso to that
paragraph, in the following terms:— . '

(¢) Tf after enquiring into a case in which a person i8 acensed of an
offence punishable with imprisonment which may exceed three
years, the Magistrate considers for reasons to be recorded by
him that there is not sufficient evidence of the commission of
the alleged offence but there is evidence against the accused
of a lesser offence the punishment for which does not cxceed
imprisonment for three years with or without fine, and the
Magistrate is of opinion that the aceused would be adequately
punished for the offence by a fine, or by imprisonment for a
term not excceding six months with or without fine, and the
person accused shall consent to be tried by such Magistrate. \

(2) The proviso to (#) should be inserted at the end of the new
paragraph (¢) and should be altered by the deletion of the
words “either case” and by substitution of the words “any of
the cases mentioned in paragraphs () (4) and (c).”

(3) Paragraph (c) in the Bill will become paragraph ().

(4) The Committee consider that a Magistrate who is empowered to
try cases in & summary way should be empowered to try
Europeans for any offence which may be tried summarily, and
recommend that a paragraph be added in the following term:—

(¢)  If the Magistrate is empowered to try offences in a summary
way and the offence alleged is trinble summarily under the
provisions of seetion 219 of the Ordinance,

Throughout these clanses the term “aecused of " should be substituted fop Clauses 333, 356

3 . and 357
“charged with” and the word “accased ™ should be substitnted for “charged.” "™

It is possible that under some future law as well as under a Taw now in Clause 358
force the husband or wife of a person accused may be a competent witness for
the prosecution.

The Committee recommend that this clause be amended (1) by the deletion
in line 2 of the words “charged with an offence”

(2) Dby the insertion of the words *“for the time being” before the
words “in foree™ in line 3.

(3) Dby the deletion of the words “before the emactment of this
Ordinance.”

Provision is made in clause 272 to enable the Attorney General to enter Clauee 384
a golle prosequi in any proceedings before the High Court, hut the Attorney
General is not empowered to withdraw or to dircet the withdrawal of a
prosecution before a Subordinate Court, except with the consent of the Court.

To remove this anomaly, it is recommended that this clanse be amended by
inserting the words “or on the instructions of the Attorney General” after the
words “of the Court” in the first line of the clause.

(1)  The Committee know of no sufficient reason for prohibiting a Police Claws 355
Officer below a specified rank from conducting a prosecution. It
would appear to be proper to leave it to the Court to decide whether
or not any particular Police Officer should be allowed to conduct a
prosecution. The Committee recommend that the words “other than
an officer of Police below a rank to be preseribed by the Governor
on this behalf” shall be deleted from sub-section (1) of this clause.
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(2) The Committee recommend that the power to withdraw from a

" prosecution with the leave of the Court or on the instructions of
the Attorney General should be extended to all persons

conducting a prosecution, and that ::uh-sct‘non (2) of this clause

be amended by the insertion of the words “person or”  before

the words “officer” in the first and last lines of this sub-section.
Clause 357 (tnﬁl'f]llt'llt on the proposed 1 ameflment to clanse 19 the proviso to
) sub-section (1) of this clause should be amended by the insertion of the words
“or a person whose sentence requires confirmation under section 19,” after the

words “for trial” at the end of the second line of the proviso, ‘

Clause 400 Tn order that the certifieate signed by the officer in charge of the ﬁngm'
print burcau shall be prive fieiv evidence of both the identity of the person
accused with a person previously convieted and of the previous convictions of
such last mentioned person, the last paragraph of this clause should be amended
h\‘ deleting the last_part of that paragraph from and inelading the words
“admissible evidence™ and 1 by the substitation of the wor ds “ prima farie evidence
of.all facts therein sei forth pm\jtlvl it is produced by the person who took the
finger prints of the acensed.”

Clause 402 If the proviso to sub-seetion (2) of clanse 137 is deleted as recommended
above, this elause should be amended by adding at the vud of the clause the
words “and may permit a rative to deposit any pln]wrt}.

Clause 403 Provision should be made in this clause to enable a person who has
deposited property in lien of entering into a bond to appear and show canse why
the property should not be forfeited and to enable a Court to return the whole
or any pmmuu of the property forfeited on good cause being shown.  The
Committee recommend that a sub-seetion in the following terms be added :—

(7)  “When money or other property deposited in licu of executing a
bond has been forfeited. the person who has deposited the same
may, at any time within one month of the date on which the
same beeame forfeited, appear and show cause against such
forfeiture, nnd the Court may make such order therein for the
return or otherwise of the whole or any part of the money or
property deposited, as to the Court may seen proper.

Clause 443 Under this elause as drafted a Conrt eannot release a first offender on bond
unless he has been convieted of an offence under the Penal Code and the offence
is punishable with imprisonment not excveding two years.

The Committee are of opinion that the elanse might be extended so as to
inelude offences under local (]n]ln.mc'a-s and all offences the punishment  for
which does not exceed three years' imprisonment.

”'1]10 amendments suggested are (1) the inser tion of the words “o nay other
law™ after the words “Penal Code ™ (2) the substitution of the word *three”
for “two.”

o
Nairobi, R. M. COMBE,

Chairman.

s

CRIMINAL LAW AMENDMENT ORDINANCE.

€

Titr: Hox. Ciier Seereary moved that the Bill intituled “An Ordinance to
amend the Criminal Law in relation to Rape and other Sexual Offences” be
read a second time.

Tue Hox. Artorsey GeNeran seconded.
The Question was put and carried. :

The Couneil resolved itself into a Committee of the whole Council, His
Excelleney the Governor presiding.
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IN COMMITTEE.

Tre Hox. Cuier Seererary, referrieg to Clause 4, moved that the words
“and may in addition be punished with whipping” be added to sub-section (4).
He might say for the information of Council that, in regard to natives, whipping
was provided vnder the Criminal Procedure Act and could be imposed by a
Magistrate for any offence for which a-fine or imprisonment was provided.
With regard to Kuropeans, punishments were provided in the Indian Whipping
Act, but this Act was not applicable to the Protectorate. The Indian Penal
Code made no such provision. &

Tur Hox. V. M. Newrann seconded.

The Question was put and carried, and the Bill was amended accordingly.

The Council Resumed its Sitting.

Tur HowN. Guer Secreraky moved that the Bill as amended be reported to
Council.

Tur HoN. ATTORNEY GENERAL seconded.

The Question was put and carried.

Tue Hox, Cuipr Seererany moved the suspension of Standing Orders in
order that the Bill might be read a third time.

Tue Howx. Arrorsey GeNeran seconded.

The Question was put and carried. -

Tue Hov. Cuier Secrerany moved that the Bill be read a third time.

Tur Hox. Arroryey GeNerar seconded.

The Question was put and carried, and the Bill was read a third time and
passed.

i

CRIMINAL COURTS PROCEDURE ORDINANCE.

Tur Hox. ArrorNey Gexkran moved that the Bill intituled “An Ordinance
to make provision for Procedure in Criminal Courts™ be read a second time.

Tur Hox. Ciier Seererany seconded.

The Question was put and carried.

The Counecil resolved itself into a Committee of the whole Council, the
Hon. Chief Secretary presiding.

IN COMMITTEE.

The Bill was read clause by clanse and was adopted with the amendments
proposed by the Speeinl Committee. ; )

Tur Hox. V. M. Newrasn, referring to Clause 263, asked whether it was
proposed to exempt Members of the Legislative Council as well.

Tie Hox. Ciice Seeievany said that such was not intended.  The reason
for exempting members of the Exeeutige Council was that such members might
be summoned by Goverament at any moment to deal with matters of great
urgeney, and it would be very inconvenient if they were not exempted.  The
Exeentive Couneil formed the governing body of the Protectorate, and meetings
were held vegularly once a week,  Their exemption was not a privilege of rank;
it was merely for eonvenience in the transaction of Government business.

Tie Pursivesg (who had resumed the chair) referring to Clause 327 and
398, said that he might inform Couneil that the matter hads been discussed in
Executive Couneil, and that Members had agreed that it was not desivable that
thav particular form of procedure should be retained in the Protectorate. Tt
emanated, of rourse, from the Indian Penal Code, and it was originally
introduced into that Code in consequence of an upprehen‘mrm that native
magistrates might acquit persons upon insnlﬁc_ient gr-mimlsz. 'j]m]'u appeared to
be no reason why such should be anticipated m‘thc East’ .U'l'w.a Protectorate,
and it was therefore proposed that to meet the views of the public, these clanses
should be deleted, so that when once a man had received his acruittal he should
be no longer molested on that particular charge.

il
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CounciL 18 COMMITTEE ADJOURNED UNTIL 10 A.M. oN TuUEspay, 1sT APRmn, 1913,
THIRD DAY.

The Council assembled on the 1st April, 1913, é_l.t 10 a.m:; His Excellency
the Governor (HENRY CoNwAY BELFIELD, C.M.G.) presiding.

Present:—

Tae Hox. Tue Cuier Srorerary (C. C. BowrINg, 0.M.G.)
Tue Hon. Tue ATrorNey Generan (R. M. Couse)

Tue Hon. A. C. MacDoxanp.

Tue Hox. C. W. HoBLey, c.M.G.

Tre Hox. R. Barton WriGHT
“Tre Howx. V. M. NewranD

Absent :—

Tue Hon. Tue Treasvrer (H. A, Saarncwoop)

Tae Hox. Tue MaNacer or e Ucanna Ramway (H. B. Tavror)
Tue Hox. F. W. Masor, 1.8.0.

Tue Hon. P. G. DickiNson

Ture Hox., J. H. WirLsoN

Tae Hox. B. G. ALLEN

IN COMMITTEE.
CRIMINAL COURTS PROCEDURE ORDINANCE.

It was agreed to make the necessary alterations in and additions to the
Schedule.

It was also agreed that the necessary alterations be made in the Table of
Contents.

The Council Resumed its Sitting.

Tne Hox. Artorxey GeNeraL moved that the Bill as amended be reported
to Council.

Tnr Hox. Ciier SEcrETARY seconded.

The Question was put and carried.

Tue Hox, ArrorNey "GENERAL gave notice that he would move the third
reading of the Bill at the next Session of Council.

ADJOURNMENT.

Tux Hox, Curer Secrerary moved that the Council stand adjourned until
the third Monday in July, or such other date as might be duly notified.

Tue Hox. AT10RNEY GENERAL seconded.

The Question was put and carried.



